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NOTES 

ON  THE 

AMERICAN"  DECISION'S. 

CASES  IN  15  AM.  DEC. 


15   AM.   l>EO.    SS,   TUTT  ▼.  BROWN,  5  LITT.    (KY.)    1. 
Acent  coiktT^actiiifi:  without  disclosing  principal. 

Cited  in  McConnell  v.  East  Point  Land  Co.  100  Ga.  129,  28  8.  E.  80,  holding 
agenVa  rent  contract,  principal  not  disclosed,  enforceable  by  principal  subject 
to  defenses  against  agent. 

Cited  in  reference  notes  in  29  A.  D.  567;  36  A.  D.  728, — on  suit  by  principal 
on  contract  made  by  agent;  93  A.  D.  57,  on  rights  and  liabilities  of  undisclosed 
principal;  45  A.  D.  730,  as  to  whether  contract  entered  into  by  agent  may  be 
sued  on  by  principal. 

Cited  in  notes  in  27  A.  D.  137,  on  rights  of  undisclosed  principal;  55  A.  S.  R. 
917,  on  suits  by  undisclosed  principals  on  contracts  made  with  agents;  55  A. 
S.  R.  921,  on  defenses  in  actions  by  undisclosed  principals  on  contracts  made  with 
agents;  2  E.  R.  C.  409  on  binding  effect  of  acts  of  factor  acting  for  principal 
but  concealing  latter's  right. 

15  AM.  DEC.  35,  YAXCEY  ▼.  DOWNER,  5  LITT.   (KY.)    8. 
Equitable  relief  against  Jadgment. 

Cited  in  Daniel  y.  Daniel,  2  J.  J.  Marsh.  52,  holding  new  trial  unobtainable  on 
discovery  of  witnesses  to  fact  determined  in  former  trial;    Finley  v.  Tyler,  3 
T.  B.  Mon.  400,  holding  that  equity  will  refuse  new  trial  where  witness  claimed 
to  be  discovered,  and  disputed  facts  were  known;   Kansas  &,  A.  Valley  R.  Co. 
V.  Fitzhugh,  61  Ark.  341,  54  A.  S.  R.  211,  33  S.  W.  960,  holding  that  equity  will 
relieve  judgment  debtor  not  at  fault,   losing  appeal  by  judge's  death;   Lawson 
V.   Bettison,   12  Ark.   401,  holding  that  party  seeking  equitable   relief   against 
judgment  by  surprise  must  show  himself  free  from  negligence;  Pelham  v.  More- 
land,  11  Ark.  442,  holding  that  equity  acts  upon  person  and  cannot  set  aside 
law  judgment,  and  grant  new  trial;  Stein  v.  Burden,  30  Ala.  270,  holding  that 
equity  will  not  relieve  against  judgment  without  notice,  rendered  by  consent  after 
ajiother  decision;    Longdale  Iron  Co.  v.  Quesenberry,  50  W.  Va.  451,  40  S.  E. 
Am.  Dec.  Vol.  IH.— 1. 
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487,  holding  valid  legal  defense  besides  other  ground  of  relief  essential  to  obtain 
new  trial. 

Cited  in  reference  notes  in  17  A.  D.  136;  37  A.  D.  607, — on  equitable  relief 
against  judgment;  19  A.  D.  119;  21  A.  D.  631;  22  A.  D.  444, — on  power  of 
equity  over  judgments  at  law;  43  A.  D.  288,  as  to  when  equity  will  decree  new 
trial  at  law;  21  A.  D.  530,  as  to  when  equity  will  not  relieve  against  judgment 
at  law;  29  A.  D.  106,  on  relief  in  equity  against  judginents  caused  by  mistake 
or  negligence;  35  A.  D.  421,  on  relief  in  equity  against  judgment  where  defense 
was  prevented  by  fraud  or  unavoidable  accident. 

Cited  in  notes  in  19  A.  D.  609,  as  to  how  and  when  new  trial  at  law  is  obtain- 
able in  equity;  54  A.  S.  R.  260,  on  mode  of  obtaining  and  granting  equitable 
relief  against  judgment,  decree,  or  other  judicial  determination;  54  A.  D.  467,. 
on  equitable  relief  against  judgment  at  law  where  no  defense  was  interposed; 
55  A.  S.  R.  506,  on  ignorance  or  mistake  of  facts  as  to  overruled  decisions  aa 
ground  for  relief. 
^  Rehearing. 

Cited  in  Shields  v.  Bums,  31  Ala.  535,  holding  that  judgment  debtor,  absent  by 
consent,   cannot   obtain    rehearing  because   attorney   did   not   hear   case   called; 
White  y.  Ryan,  31  Ala.  400,  holding  that  judgment  debtor,  at  fault,  cannot  obtain 
rehearing  on  ground  of  surprise,  mistake,  or  fraud. 
—  Injunction. 

Cited  in  Bracken  v.  Preston,  1  Pinney  (Wis.)  584,  44  A.  D.  412,  holding  that 
injunction  will  be  granted  to  restrain  trespass  in  order  to  quiet  possession; 
Cairo  &  F.  R.  Co.  v.  Titus,  35  N.  J.  Eq.  384,  holding  that  equity  will  per- 
petually enjoin  enforcement  of  judgment  imless  party  consent  to  new  trial  decreed. 

Cited  in  notes  in  30  L.R.A.  708,  on  injunction  against  judgments  for  irregu- 
larities in  trial;   32  L.R.A.  328,  on  general  equitable  jurisdiction  as  to  injunc- 
tion against  judgment  where  there  is  a  remedy  at  law;  1  L.R.A.  745,  on  special 
circumstances  in  case  to  warrant  issuance  of  injunction  to  restrain  trespass. 
Equity  Jurisdiction  in  actions  of  tort. 

Distinguished  in  Genet  v.  Howland,  30  How.  Pr.  360,  45  Barb.  560,  holding 
action  of  tort  triable  by  jury  where  equitable  action  for  redemption  of  pledge,, 
united  therewith  fails. 
Ground  for  new  trial. 

Cited  in  Allen  v.  Perry,  6  Bush,  85,  holding  newly  discovered  evidence  not 
ground    for  new  trial  unless  of  such  character  as  have  a  decisive  influence. 

16  AM.  DEC.  39.  UORD  ▼.  WALKER,   5  LITT.    (KY.)    22. 
Entry  to  stop  running  of  limitations. 

Cited  in  rpforence  note  in  34  A.  D.  497,  on  entry  to  stop  running  of  statute^ 
of  limitations. 

15  AM.  DEC.  41,  liOFIiAND  v.  EWING,  6  LITT.   (KY.)   42. 
Slierlff*8  duty  under  execution. 

Cited  in  Wolford  v.  Phelps,  2  J.  J.  Marsh.  31,  holding  that  sheriff  cannot  sell 
more  than  will  satisfy  execution  unless  thing  sold  is  indivisible;  Humphrey  v. 
Wade,  84  Ky.  391,  1  S.  W.  648,  holding  levy  of  execution  on  defendant's  interest 
in  land  not  void  for  failure  to  specify  nature  or  extent  of  such  interest. 
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—After  expiration  of  term  of  office. 

Cited  in  Colyer  v.  Higgins,  I  Duv.  6,  85  A.  D.  601,  holding  that  sheriff  who 
Imea  must  finish  it  eyen  after  return  day  and  though  out  of  office. 

Cited  in  reference  notes  in  65  A.  D.  60,  on  powers  and  duties  of  sheriff  after 
expiration  of  term;  36  A.  D.  543,  on  right  of  outgoing  sheriff  or  deputies  to 
leii  property  previously  levied  on. 

Cited  in  note  in  36  A.  D.  706,  on  duty  of  sheriff  after  expiration  of  term,  to 
aeW  personalty  levied  upon. 
Authority  of  deputies. 

Cited  in  note  in  19  L.R.A.  179,  as  to  whose  name  acts  by  deputy  officers  should 
be  performed  in. 

—  After  expiration  of  principars  term  of  office. 

Cited  in  reference  notes  in  58  A.  D.  217;  83  A.  D.  76, — on  authority  of  deputy 
sheriff  after  expiration  of  principaPs  term;  21  A.  D.  316,  on  right  of  deputy  to 
execute  deed  alter  expiration  of  principal's  term. 
Submitting  evidence  to  Jury. 

Cited  in  referoice  notes  in  55  A.  D.  177;  78  A.  D.  370, — on  rejection  of  imma- 
terial evidence;  50  A.  D.  435,  on  necessity  of  submitting  to  jury  evidence  tending 
to  prove  material  fact  in  issue. 

15  AM.  DEC.  44,  THOAIPSON  v.  PATTOX,  5  LITT.    (KY.)   74. 
Parol  evidence  as  to  writing. 

Cited  in  reference  notes  in  20  A.  D.  84,  on  parol  evidence  to  vary,  control,  or 
alter  written  instrument;  45  A.  D.  242,  on  parol  evidence  to  vary  writing  or  annex 
<»nditionB  thereto. 

Cited  in  note  in  122  A.  S.  R.  546,  on  parol  evidence  to  explain  meaning  of 
vrords  used  in  written  contract. 

—  To  contradict  deed. 

Cited  in  Munlord  v.  Green,  103  Ky.  140,  44  S.  W.  419,  holding  parol  evidence 
inadmissible  in  absence  of  fraud  to  show  that  deed  was  intended  to  secure  debt; 
Fairchild  v.  Rasdall,  9  Wis.  379,  holding  evidence  of  parol  agreement  that 
absolute  deed  was  in  trust  for  grantor,  inadmissible  unless  deed  was  fraudu- 
lent 

Cited  in  reference  notes  in  22  A.  D.  216;  24  A.  D.  458;  27  A.  D.  348;  34  A. 
D.  213;  35  A.  D.  127;  29  A.  &.  R.  369;  41  A.  S.  R.  345,— on  parol  evidence  to 
show  that  absolute  deed  was  intended  as  a  mortgage;  20  A.  D.  100,  on  parol 
evidence  to  show  that  bill  of  sale  absolute  in  form  was  intended  as  a  mortgage. 

Cited  in  note  in  18  E.  R.  C.  13,  on  parol  evidence  to  show  that  bill  of  sale 
absolute  on  its  face  was  intended  as  a  mortgage. 

Distinguished  in  Murphy  v.  Trigg,  1  T.  B.  Mon.  73,  holding  parol  evidence  to 
prove  absolute  bill  of  sale  a  mortgage  to  secure  usurious  loan,  admissible;  Hud- 
son V.  Isbell,  5  Stew.  &  P.  (Ala.)  07,  holding  parol  evidence  to  prove  bill  of  sale, 
a  mortgage,  admissible. 

15  AM.  DEC.  48,  McCAMPBELL  v.  McCAMPBELL,  5  LITT.    (KY.)    92. 
Allowance  for  Improvements. 

Cited  in  reference  notes  in  56  A.  D.  329;  78  A.  D.  53, — on  right  of  vendee  to 
recwer  for  improvements. 

Cited  in  note  in  81  A.  S.  R.  191,  on  improvements  on  property  sold  at  private 
sale  and  allowance  therefor. 
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Statute  of  frauds  as  to  parol  contracts. 

Cited  in  Grumley  v.  Webb,  48  Mo.  562,  holding  executed  parol  contract  assigning 
equitable  interest  in  land,  valid  and  indefeasible;  McGrowen  v.  West,  7  Mo. 
569,  38  A.  D.  468,  upholding  note  whose  consideration  is  parol  contract  to  convey 
land  unless  shown  to  be  in  fault;  Gillespie  v.  Battle,  15  Ala.  276,  holding  pur- 
chase-money note,  indefeasible  for  failure  of  consideration,  at  instance  of  vendee, 
in  possession  under  parol  contract,  which  vendor  has  fulfilled;  Stout  v.  Ennis, 
28  Kan.  706,  holding  parol  contract  to  employ  one  for  three  years  not  necessarily 
void  for  all  purposes. 

Cited  in  reference  notes  in  51  A.  S.  R.  237,  on  enforceability  of  contract  within 
statute  of  frauds;  93  A.  D.  56,  on  validity  of  oral  contract  for  sale  of  personalty; 
18  A.  D.  296,  as  to  how  far  statute  of  frauds  may  be  relied  upon  as  a  defense; 
32  A.  D.  190,  on  effect  of  statute  of  frauds  on  contracts  performed  on  one  side 
only;  33  A.  D.  604,  on  effect  of  statute  of  frauds  on  contract  fully  or  partially 
performed;  22  A.  D.  218,  on  effect  of  statute  of  frauds  upon  verbal  executed 
contract;  30  A.  D.  271,  on  inapplicability  of  statute  of  frauds  to  contract  fully 
executed;  24  A.  D.  255,  on  part  performance  of  oral  agreement  as  to  lands 
taking  case  out  of  statute  of  frauds. 

Cited  in  notes  in  53  A.  D.  543,  as  to  what  acts  are  part  performance  of  contract 
of  sale  of  land;  102  A.  S.  R.  231,  on  what  amounts  to  a  contract  for  the  sale  of 
land  within  the  meaning  of  the  statute  of  frauds;  105  A.  S.  R.  795,  on  recovery 
of  money  paid  under  contract  unenforceable  by  statute  of  frauds  as  affected 
by  vendee's  possession. 
Parol  evidence  as  to  intention. 

Cited  in  reference  notes  in  64  A.  S.  R.  776,  on  parol  evidence  of  testator's 
intention;   45  A.  D.  719,  on  admissibility  of  extrinsic  evidence  as  to  intention 
of  testator. 
Fund  for  payment  of  decedent's  debts. 

Cited  in  Sturges  v.  Sturges,  31  Ky.  L.  Rep.  537,  12  L.R.A.(N.S.)    1014,  102 
S.  W.  884,  holding  damages  for  death  by  negligence  applicable  to  lien  debt  on 
real  estate  which  decedent  had  devised. 
Marshaling  assets  to  pay  debts  of  decedent. 

Cited  in  Alexander  v.  Waller,  6  Bush,  330,  holding  debts  and  special  devises 
payable  by  marshaling  assets,  and  applying  them  to  personal  estate  not  exempted, 
lands  specially  devised  and  set  apart  for  payment  of  debts,  lands  descended, 
and  then  to  lands  specially  devised. 

Cited  in  reference  notes  in  35  A.  D.  291,  on  marshaling  of  assets;  43  A.  D. 
629,  on  order  to  be  observed  in  marshaling  assets  for  payment  of  debts  of 
decedent;  22  A.  D.  744,  on  personalty  primarily  liable  for  payment  of  dece- 
dent's debts. 

Cited  in  note  in  2  E.  R.  C.  242,  on  exoneration  of  personalty  from  payment  of 
legacies. 
Construction  of  will,  generally. 

Cited  in  reference  note  in  27  A.  D.  607,  on  controlling  effect  of  testator's 
intention  in  construction  of  will. 

Cited  in  note  in  21  A.  D.  81,  on  construction  of  will. 
Provision  in  will  for  sale  of  land. 

Cited  in  Le  Breton  v.  Cook,  107  Cal.  410,  40  Pac.  552,  holding  that  provision 
of  will  to  convert  residue  authorizes  sale  of  reversion  in  homestead,  furniture  and 
statuary. 
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Abatement  of  legacies. 

Cited  in  note  in  8  A.  S.  R.  722,  on  abatement  of  legacies  in  case  of  deficiency 
of  a^eta. 

Legacies  charged  upon  land. 

Cited  in  Lacey  ▼.  Collins,  134  Iowa,  583,  112  N.  W.  101,  holding  pecuniary 
legacy  chargeable  to  realty  where  auch  intention  of  testator  is  deducible  from 
will. 

Cited  in  reference  notes  in  26  A.  D.  594,  on  legacies  chargeable  npon  land; 
38  A.  D.  773,  as  to  when  legacy  is  charge  on  land  and  remedy  for  recovery 
thereof;  60  A.  S.  R.  757,  on  recovery  from  true  owner  of  legacy  charged  on  land 
paid  under  mistaken  belief  that  it  was  devised  to  one  paying  it. 

New  trial  at  law. 

Cited  in  reference  note  in  43  A.  D.  288,  as  to  when  equity  will  decree  new 
trial  at  law. 

When  interest  allowed. 

Cited  in  reference  note  in  60  A.  D.  478,  on  liability  for  interest. 

15  AM.  DEO.  64,  MATTOX  v.  HELM,  5  LITT.    (KT.)    185. 
liease  as  evidence  of  rights. 

Cited  in  Fisher  v.  McCauley,  2  Dauphin  Co.  Rep.   180,  holding  lease  prima 
facie  evidence  of  quiet,  peaceable  possession  in  action  to  recover  possession  of 
the  premises. 
Right  to  dispnte  landlord's  title. 

Cited  in  note  in  21  L.  ed.  U.  8.  780,  on  right  of  tenant  to  dispute  landlord's 
title. 
'Writ  of  possession. 

Cited  in  Higginbotham  v.  Higginbotham,  10  B.  Mon.  369,  holding  habere 
facias  enforceable  against  party  in  ejectment,  his  family  or  tenants  at  will. 

Cited  in  reference  notes  in  50  A.  D.  788,  on  who  may  be  dispossessed  under 
writ  of  habere  facias  possessionem;  87  A.  D.  630,  as  to  who  may  be  turned  out 
by  execution  of  writ  of  possession ;  55  A.  D.  722,  on  executing  writ  of  possession 
by  turning  out  all  tenants  at  will  or  sufferance. 

Cited  in  notes  in  15  A.  S.  R.  60,  on  who  may  be  removed  under  writ  of  restitu- 
tion; 39  A.  D.  312,  on  who  may  be  dispossessed  under  judgment  in  ejectment. 

Distinguished  in  Bushong  v.  Rector,  32  W.  Va.  311,  25  A.  8.  R.  817,  9  S.  E. 
225,  holding  that  wife  cannot  be  turned  out  of  her  separate  estate  derived  from 
another  prior  to  action,  by  writ  of  possession  in  ejectment  against  husband  to 
which  she  was  not  a  party. 
Unlawful  detainer  as  a  possessory  remedy. 

Cited  in  Cummings  v.  Kilpatrick,  23  Miss.  106,  holding  unlawful  detainer 
inapplicable  to  purchaser  at  execution  sale  unless  possession  was  originally  held 
as  tenant. 

Cited  in  reference  notes  in  22  A,  D.  496;   30  A.  D.  396,— on  forcible  entry 
and  detainer. 
Effect  of  Judgment  in  forcible  entry  and  detainer. 

Cited  in  note  in  112  A.  S.  R.  40,  on  general  effect  of  judgment  against  tenant 
io  actions  of  forcible  entry  and  detainer,  on  landlord's  right  to  maintain  eject- 
ment or  other  suits  involving  title. 
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15  AM*  DEC.  66,  STANLEY  v.  EARL,  5  LITT.    (KY.)    281. 
Statute  of  limitations  as  bar  to  action. 

Cited  in  Buford  v.  Gaines,  6  J.  J.  Marsh.  34,  holding  landlord  entitled  to  be 
admitted  as  defendant  in  ejectment  where  tenant  in  possession  has  been  settled 
on  the  land  long  enough  to  bar  plaintiff's  right  of  action ;  Cunningham  v.  Frandt- 
zen,  26  Tex.  34,  on  right  of  vendee  of  one  holding  adversely  to  plead  statute  in 
trespass  action;  Duckett  v.  Crider,  11  6.  Mon.  188,  holding  that  limitation  in 
action  of  detinue  may  be  relied  upon,  though  not  specially  pleaded;  Dorsey  v. 
Phillips,  84  Ky.  420,  1  S.  W.  667,  holding  that  ten  years*  lapse  bars  action  or 
execution  against  fraudulent  conveyance  and  perfects  grantee's  title;  McCracken 
County  V.  Mercantile  Trust  Co.  84  Ky.  344,  1  S.  W.  685,  holding  that  lien, 
depending  on  barred  tax  claim,  dies  with  it;  Hamilton  v.  Cooper,  Walk.  (Miss.) 
542,  12  A.  D.  588,  holding  that  Kentucky  statute  barring  remedy  and  conferring 
title  may  be  pleaded  with  averment  of  title;  Groodman  v.  Munks,  8  Port.  (Ala.) 
84,  holding  bar  created  by  South  Carolina  statute  of  limitations  defense  to  sfime 
note  in  Alabama;  Urton  v.  Hunter,  2  W.  Va.  83,  holding  that  statute  of  limita- 
tions of  another  state  cannot  be  pleaded  as  bar  to  action  in  West  Virginia. 

—  As  to  personal  property,  generally. 

Cited  in  Hicks  v.  Flint,  21  Ark.  463,  holding  that  adverse  possession  of  per- 
sonal property  for  limitation  period  creates  title  assertable  against  original 
owner;  Dragoo  v.  Cooper,  9  Bush,  629,  holding  that  innocent  holder's  five  years' 
adverse  possession  of  stolen  horse  bars  recovery. 

Cited  in  notes  in  95  A.  S.  R.  671,  on  prescriptive  title  to  personal  property; 
48  L.R.A.  636,  on  statute  as  to  adverse  possession  of  personal  property  governing 
action  in  another  state  or  country,  in  absence  of  statutory  provision  in  forum 
as  to  effect  of  bar  in  other  state. 

—  As  to  slaves. 

Cited  in  Cargill  v.  Harrison,  9  B.  Mon.  518,  holding  that  adverse  possession 
of  slaves  for  over  twelve  years  bars  recovery;  Smart  v.  Baugh,  3  J.  J.  Marsh. 
363,  holding  that  five  years*  adverse  possession  of  slave  bars  owner's  remedy 
and  vests  title  in  possessor;  Sadler  v.  Sadler,  16  Ark.  628,  holding  that  posses- 
sion of  slave  thirteen  years,  as  owner,  creates  title  barring  recovery;  Frierson  v. 
Irwin,  5  La.  Ann.  625,  holding  that  foreign  state  prescriptive  title  to  slave 
removed  to  Louisiana  will  not  be  disturbed;  Collins  v.  America,  9  B.  Mon.  565, 
holding  that  Kentucky  slave,  sent  temporarily  into  Ohio,  does  not  thereby  acquire 
right  to  freedom. 

15  AM.  DEC.  71,  SCOTT  v.  COLEMAN,  5  LITT.    (KY.)   S49. 
Foreign  attachment. 

Distinguished  in  Branigan  v.  Rose,  8  HI.  123,  holding  plea  of  prior  attachment 
to  abate  action  in  assumpsit  not  good. 
Service  of  process. 

Cited  in  reference  note  in  96  A.  D.  643,  on  proceedings  against  nonresidents 
and  how  far  jurisdiction  may  be  acquired  by  order  of  publication. 

Cited  in  note  in  63  A.  S.  R.  180,  on  service  of  process  to  acquire  jurisdiction 
over  absent  citizens. 
Validity  and  conclusiveness  of  foreign  Judgment. 

Cited  in  Biesenthall  v.  Williams,  1  Duv.  329,  86  A.  D.  629,  holding  Ohio 
personal  judgment  against  person  not  personally  served,  valid  in  Kentucky,  aj« 
between  Ohio  citizens;   Kerr  v.  Condy,  9  Bush.  372,  holding  foreign  judgment 


Digitized  by 


Google 


T  KOTES  ON  AMERICAN  DECISIONS.  [66-71 

DO  presumption    of    debt    unless  debtor   had   opportunity   to   defend   and   foreign 
court's  authority    is    shown:    Hanley  v.  Donoghue,   118  U.  S.   1,  29  L.  ed.  535, 
^  Sup.  Ct,   Rep.    242,   holding  proof  of  stnte  law   where   foreign  judgment  was 
rendered   necessary    to    credit  allowed   judgment;    Savin    v.    Bond.   57    Md.   228. 
bolding  foreign -paid  judgment  of  condemnation  in  attachment,  validity  presumed, 
bar  to  subsequent  action  on  same  cause;  Rogers  v.  Odell,  39  N.  H.  452,  holding 
that  Massachusetts    judgment  may  be  pleaded  in   bar  of  assumpsit  action   for 
same  cause:  Anderson  v.  Barry,  2  J.  J.  Marsh.  265,  holding  plea  of  prior  injunc- 
tion, defective  in  substance,  not  good  as  defense  in  debt  action;  Waldo  v.  Beck- 
with,  I  N.  M.  97,  holding  same  parties  plaintiff  necessary  to  sustain  abatement 
plea  that  suit  for   same  cause  is  pending  in  another  state. 

Cited  in  reference  notes  in  53  A.  D.  124,  125 ;  on  effect  of  judgments  of  sifter 
states;  23  A.  S.  R.  22,  on  conclusiveness  of  judgment  of  sister  state;  35  A.  D. 
155,  on  full  faith  and  credit  due  judgments  of  sister  states;  65  A.  D.  704. 
on  force  and  effect  as  domestic  judgment  of  judgment  of  sister  state  fairly 
obtained;  34  A.  S.  R.  435,  on  conclusiveness  of  foreign  judgment. 
—  Necessity  of  alleirinc:  or  provinf^  Jurisdiction. 

Cited  in  Gunn  v.  Howell,  27  Ala.  663,  62  A.  D.  785,  holding  that  power  and 
authority  of  court  rendering  judgment  need  not  be  affirmatively  set  out; 
Bank  of  United  SUtes  v.  Merchants'  Bank,  7  Gill,  415,  holding  that  plea  of 
prior  judgment  in  iiar  to  suit  need  not  affirmatively  set  out  court's  jurisdictiou ; 
Reed  v.  Boyd,  13  Tex.  241,  65  A.  D.  61,  holding  allegation  of  foreign  court's 
jurisdiction  unnecessary  in  action  on  judgment  of  another  state;  Lincoln  t. 
Tower,  2  McLean,  473,  Fed.  Caa.  No.  8,355,  holding  that  court  acting  on  record 
of  judgment  must  inquire  whether  court  rendering  judgment  had  jurisdiction; 
Gebhard  v.  Gamier,  12  Bush,  321,  23  A.  R.  721,  holding  that  jurisdiction  of  court 
rendering  foreign  judgment  must  be  shown  to  give  it  faith  and  credit. 

Cited  in  note  in  103  A.  S.  R.  322,  on  jurisdictional  presumption  as  to  Judg- 
ments of  courts  of  sister  state. 

Proof  of  foreign  laws. 

Cited  in  reference  notes  in  37  A.  D.  84,  on  what  falls  within  judicial  notice; 
39  A.  D.  406,  on  proof  of  foreign  laws  and  laws  of  sister  states;  33  A.  D.  556, 
on  necessity  of  proving  laws  of  sister  state. 

Cited  in  notes  in  25  L.R.A.  450,  on  oral  proof  of  foreign  laws;  89  A.  D.  672, 
on  judicial  notice  of  foreign  laws  and  laws  of  sister  state. 
Attachment  of  debt  sued  on  as  ground  for  abatement. 

Cited  in  reference  note  in  41  A.  D.  95,  on  pendency  of  attachment  of  debta 
sued  on  as  ground  for  abatement. 

Cited  in  note  in  25  A.  D.  196,  on  effect  of  lis  pendens  in  sister  state  when 
pleaded  in  abatement. 
What  passes  by  deed  of  assignment. 

Cited  in  reference  notes  in  66  A.  D.  183,  on  what  property  passes  by  deed  of 
assignment;    87   A.   D.   204,   as  to  whether  assignment  for  benefit  of   creditors 
passes  property  not  enumerated  in  schedule. 
Schedule  In  assignnient  for  creditors. 

Cited  in  reference  note  in   43  A.  S.  R.   641,  on  sufficiency  of  description  in 
schedule  in  assignment  for  creditors. 
Admissions  or  declarations  of  former  owner. 

Cited  in  notes  in  42  A.  D.  632,  as  to  when  declarations  of  vendor  are  evidence 
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against  vendee  to  show  fraud;  42  A.  D.  80,  on  admissibility  of  declarations  of 
former  owner  of  chattel  or  chose  in  action  against  party  claiming  under  him. 
Inconsistency  between  different  parts  of  assignment. 

Cited  in  Bock  v.  Perkins,  139  U.  S.  628,  35  L.  ed.  314,  11  Sup.  Ct.  Rep.  677, 
holding  general  description  in  assignment  limited  by  particular  description 
following  in  schedule. 

Distinguished  in  Stratton  v.  Thompson,  10  Lea,  229,  holding  assignor's  general 
intention  in  trust  deed  will  not  be  considered  when  deed's  specific  clauses  ignore 
it. 

16  AM.  DEC.  7  7,  CLAY  v.  CAPERTON,  1  T.  B.  MON.   10. 
Justification  under  process. 

Cited  in  Newberry  v.  Lee,  3  Hill,  523,  holding  that  creditor  sued  for  trespass 
under  execution  must  show  judgment  and  execution  valid;  Collins  v.  Mann,  15 
W.  Va.  171,  holding  that  officer  sued  for  taking  property,  may  justify  by  showing 
execution  regular  on  face;  Waite  v.  Dolby,  8  Humph.  406,  holding  that  where  one, 
suing  out  erroneous  execution,  becomes  purchaser,  he  acquires  no  title. 

Cited  in  reference  notes  in  82  A.  S.  R.  174,  on  how  far  officers  are  protected 
by  process;  60  A.  S.  R.  387,  on  process  as  protection  to  officer;  21  A.  D.  190; 
57  A.  S.  R.  740, — on  process  as  justification  for  acts  of  officer;  23  A.  D.  299, 
on  right  to  give  execution  in  evidence  without  proof  of  judgment. 

15  AM.  DEC.  7  8,  SPEEDS  v.  HANN,  1  T.  B.  MON.  10. 
\llien  Judgment  or  record  may  be  amended. 

Cited  in  Herndon  v.  Ashby,  4  B.  Mon.  491,  holding  mistake  in  entering  judg- 
ment on  note,  of  computable  date  of  interest,  amendable  at  subsequent  term; 
Roman  v.  Caldwell,  2  Dana,  20,  holding  judgment  against  heirs  de  bonis  proprits 
instead  of  de  bonis  testatoris  amendable  at  subsequent  term;  Hull  v.  Caldwell, 
6  J.  J.  Marsh.  208,  holding  erroneous  judgment  for  damages  and  accruing  inter- 
rest  in  covenant  action  amendable  at  subsequent  term;  Smith  v.  Todd,  3  J. 
J.  Marsh.  298,  holding  judgment  de  bonis  proprits  against  administrator  on 
intestate's  note,  amendable  at  subsequent  term  or  while  judgment  is  unsatisfied; 
Anderson  v.  Barry,  2  J.  J.  Marsh.  265,  holding  that  after  term,  objection  cannot 
be  made  to  fraudulent  record;  Williams  v.  Thompson,  80  Ky.  325,  holding  that 
defective  record  may  be  corrected  but  after  expiration  of  three  years,  too  late. 

Cited  in  reference  notes  in  44  A.  D.  431,  on  amendment  of  judgment;  58  A. 
D.  632,  as  to  when  judgment  can  be  amended;  24  A.  S.  R.  917,  on  amendment  of 
judgment  after  end  of  term;   28  A.  D.  578,  on  amendment  of  record   pending 
appeal. 
Judgment  against  personal  representative. 

Cited  in  Leathers  v.  Meglasson,  2  T.  B.  Mon.  63,  holding  judgment  de  bonis 
propriis  against  administrator  or  heirs,  on  demurrer,  erroneous. 

Cited  in  reference  note  in  26  A.  D.  166,  on  form  of  judgment  against  executor. 
Mode  of  entering  Judgments. 

Cited  in  Roanoke  Grocery  k  Mill.  Co.  v.  Watkins,  41  W.  Va.  787,  24  6.  E. 
612,   on  validity   of  entering  two   judgments   on   note   where   principal   debtors 
default  and  one  claims  defense. 
Merger  of  covenant,  agreement,  or  estates. 

Cited  in  Jones  v.  Waggoner,  7  J.  J.  Marsh.  144,  holding  covenant  to  refund 
not  merged  in  conveyance;  Mills  v.  Chicago  A  N.  R.  Co.   103  Wis.  192,  79  N. 
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W.  245,   holding    agreement  by  railroad   company   to   maintain   passage   under 
bridge  not  merged  in  deed  consenting  to  changes  in  right  of  way. 

Cited  in  reference  notes  in  19  A.  D.  473;   30  A.  D.  338;  72  A.  S.  R.  235,— 

on  doctrine  of  merger;  46  A.  S.  R.  272;  76  A.  S.  R.  463,— on  merger  of  estates; 

45  A.   D.  210;     13   A.   S.  R.   706;    26   A.   S.   R.   779;    6P.  A.   8.  R.  732,— as   to 

when  merger  of   estates  takes  place;   33  A.  D.  202;  49  A.  D.   170, — on  merger 

of  estates  in   realty;   83  A.  D.  678,  on  what  constitutes  merger  of  estates  in 

realty;  72  A.  D.  632,  on  merger  of  estates  in  realty  where  interests  of  parties 

or  equitable  rights  of  third  parties  require  estates  to  be  kept  separate;  43  A. 

S.  R.  501,  on  merger  of  contract  of  sale  in  deed;  69  A.  D.  559,  on  merger  of 

securities;   38   A.  D.  764,  on  merger  of  debt  in  higher  security. 

—  In  judgment. 

Cited  in  reference  notes  in  42  A.  D.  391,  on  merger  by  judgment;  33  A.  D. 
(86,  21  A.  S.  R.  461, — on  merger  of  cause  of  action  in  judgment;  32  A.  D. 
167;  40  A.  D.  618, — on  merger  of  debt  in  judgment;  61  A.  S.  R.  931;  71  A. 
S.  R.  655, — on  merger  of  cause  of  action  in  judgment;  75  A.  D.  258,  on  merger 
by  recovery  against  one  joint  obligor;  21  A.  D.  475,  on  merger  of  joint  note 
in  judgment  against  one   maker. 

15  AM.  DEC.  8S,  BELIi  T.  LAYMAN,  1  T.  B.  MON.  39. 

Conyersion  by  cotenant. 

Cited  in  reference  notes  in  52  A.  D.  77;  36  A.  D.  372,— on  maintenance  of 
trover  or  trespass  by  one  tenant  in  common  against  another;  24  A.  D.  164, 
as  to  when  tenant  in  common  may  maintain  trover  against  cotenant;  69  A.  D. 
508,  on  remedy  of  cotenant  for  conversion  or  sale  of  common  property;  40  A. 
D.  653,  on  remedy  of  one  cotenant  for  sale  or  destruction  of  common  property 
bj  the  other  cotenant. 

Cited  in  notes  in  21  A.  D.  166,  on  conversion  by  tenant  in  common;  12 
LJLA.  262,  on  liability  of  tenant  in  common  in  action  of  trover  for  conver- 
sion of  the  property;  16  A.  S.  R.  6G1,  on  sale  by  one  tenant  in  common  of 
chattels;  12  L.R.A.  266,  on  liability  of  tenant  in  common  in  trover  who  sells 
the  common  property. 
Recovery  against  cotenant. 

Cited  in  Doyle  v.  Burns,  123  Iowa,  488,  99  N.  W.  195,  holding  that  cotenant, 
though  perfecting  title  to  claim  by  fraud,  may  recover  half  interest  from  cotenant. 
Necessary  parties  to  action. 

Cited  in  Ebell  ▼.  Bursinger,  70  Tex.  120,  8  S.  W.  77,  holding  beneficiary  neces- 
sary party  to  action  against  trustee  to  cancel  instrument  creating  trust. 

Cited  in  reference  notes  in  46  A.  D.  630,  on  how  nonjoinder  of  plaintiffs  or 
defendants  must  be  taken  advantage  of;  41  A.  D.  296,  as  to  when  and  how 
objection  of  nonjoinder  is  made;  27  A.  D.  720,  as  to  time  and  place  for  taking 
objection  of  want  of  proper  parties;  37  A.  D.  69,  on  nonjoinder  of  parties 
ag  matter  for  plea  in  abatement;  43  A.  D.  259,  on  joinder  of  cotenants  as  plain- 
tiffs. 

Cited  in  note  in  1  E.  R.  C.  164,  on  taking  advantage  of  nonjoinder  of  plain- 
tiff in  tort  by  plea  in  abatement. 

15  AM.  DEC.  80,  READ  v.  BANK  OF  KENTUCKY,  1  T.  B.  MON.  91. 

Notice  of  protest. 
Cited  in  Moreland   ▼.  Citizens'  Nat.  Bank    (Taylor  v.   Citizens'   Nat.   Bank) 
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114  Ky.  577,  61  L.R.A.  900,  71  S.  W.  520,  holding  notary's  words  "protested  for 
nonpayment"  with  day  of  month  and  year  on  bill  of  exchange,  sufficient  noting  of 
protest;  Hogatt  v.  Bingaman,  7  How.  (Miss.)  565,  holding  that  notice  of  demand 
and  protest  of  negotiable  paper  cannot  be  given  throug)i  postoffice  unless  to  be 
transmitted  by  mail. 

Cited  in  notes  in  43  A.  D.  219;  55  A.  S.  R.  786, — on  necessity  for  protest 
of  negotiable  instnunents;  43  A.  D.  217,  218,  on  proper  person  to  protest  foreign 
draft. 
Assessment  of  damages  by  court. 

Cited  in  Goff  v.  Hawks,  5  J.  J.  Marsh.  341,  holding  damages,  uncontrollable 
by  extraneous   facts,  assessable  by  court  without  jury  when  covenant  renders 
sum  certain. 
Allowance  of  interest  on  amount  of  verdict. 

Cited  in  Cummins  v.  Williams,  5  J.  J.  Marsh.  384,  upholding  allowance  of 
interest  where  verdict  was  for  debt  and  one  cent  in  damages,  subject  to  certain 
credits. 

15  AM.  DEC.  8©,  COX  v.  NELSON,  1  T.  B.  MON.  94. 
Irregular  executions. 

Cited  in  Com.  v.  0*Cull,  7  J.  J.  Marsh.  149,  23  A.  D.  393,  holding  officer  liable 
on  failure  to  obey  mandate  in  irregular  execution. 

Cited  in  reference  note  in  65  A.  D.  94,  on  efTe8t  of  sending  executions  to  other 
counties  than  that  in  which  judgment  is  recovered. 

Cited  in  notes  in  43  A.  D.  52,  on  effect  of  issuance  of  execution  to  wrong 
county;  32  A.  D.  312,  313,  on  effect  of  quashing  writ  of  execution. 
—  Validity  of  sale  under. 

Cited  in  Brown  v.  Miller,  3  J.  J.  Marsh.  435,  holding  issuing  execution  to 
improper  county  an  irregularity  not  affecting  bona  fide  purchaser;  Adamson  v. 
Cummins,  10  Ark.  541, — holding  sale  under  irregular  execution  against  admin- 
istrator, valid,  as  to  innocent  purchaser  though  execution  may  be  quashed; 
M'Connell  v.  Brown,  5  T.  B.  Mon.  479,  holding  that  sale  under  execution  im- 
properly sent  out  of  county  passes  title  to  purchaser;  Sanders  v.  Ruddle,  2 
T.  B.  Mon.  139,  15  A.  D.  148,  holding  sale  under  irregular  execution,  invalid 
as  to  purchaser,  with  opportunity  of  knowing  irregularity;  Young  v.  Smith, 
10  B.  Mon.  293,  holding  that  execution  issued  not  in  conformity  to  statute  does 
not  render  sale  void;  Coleman  v.  McAnulty,  16  Mo.  173,  57  A.  D.  229,  holding 
judgment  in  favor  of  one  dying  before  rendition,  not  void  and  passes  good 
title;  Sydnor  v.  Roberts,  13  Tex.  598,  65  A.  D.  84,  upholding  purchaser's  title 
acquired,  under  execution  sent  without  county,  before  return  of  executions, 
previously  sent  out  of  county;  Byers  v.  Fowler,  12  Ark.  218,  54  A.  D.  271, 
holding  that  sheriff's  failure  to  advertise  under  execution  according  to  statute 
will  not  invalidate  purchaser's  title;  Williams  v.  Cummins,  4  J.  J.  Marsh. 
637,  holding  sale  under  execution  to  issuer,  vests  title  in  purchaser  although 
judgment  is  afterwards  reversed;  Myers  v.  Sanders,  7  Dana,  507,  holding 
that  fraud,  not  in  execution  but  in  inducing  sheriff's  deed  renders  it  voidable 
only,  not  void. 

Cited  in  reference  notes  in  65  A.  D.  95,  on  rights  and  duties  of  purchasers  at 
execution  sale;  61  A.  D.  138,  as  to  when  purchaser  at  execution  sale  is  affected 
by  irregularities;  74  A.  D.  621,  on  rights  of  purchaser  under  voidable  execu- 
tion; 24  A.  D.  268;  45  A.  D.  341, — on  effect  on  title  of  purchaser  at  execution 
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tale  of  irregularities  in  conduct  of  sale;  76  A.  D.  124,  on  binding  force  of 
plaintifT*ft  irregular  acta  upon  purchaser  at  execution  sale;  31  A.  D.  704,  on 
■effect  on  title  of  purchaser  at  execution  sale  of  errors  or  irregularities  in  the 
proceeding;  48  A.  D.  706,  on  effect  of  quashing  an  execution  irregularly  issued 
«n  sale  previously  made  thereunder;  17  A.  D.  130,  on  effect  of  fraud  in  sheriff's 
sale  on  purchasers  thereat. 

Cited  in  notes  in  39  A.  D.  573,  on  binding  force  upon  purcliasers  without  no- 
tice at  execution  sale  of  officer's  irregular  acts;  21  L.R.A.  41,  on  title  of  pur- 
-chaser  at  execution  or  judicial  sale  as  affected  by  judgment  and  execution 
and  levy;  21  L.  ed.  U.  S.  466,  as  to  whether  purchaser  at  judicial  sale  it  pro- 
tected against  irregularities  in  the  proceedings  or  sale. 

15  AM.  DEC.  92,  HANCOCK  ▼.  HANCOCK,  1  T.  B.  MON.  121. 
<:ompellliig  conveyance  of  part  of  premises. 

Cited  in  reference  note  in   16  A.  D.   136,  on  right  to  compel  covenantor  to 
<»nvey  part  of  premises  to  grantee  of  covenantee. 
Safflciency  of  description. 

Cited  in  reference  note  in  34  A.  8.  R.  141,  on  sufficiency  of  description  to 
<eDtit1e  one  to  specific  performance. 
Survey;  when  ordered. 

Cited  in  Cardwell  v.  Strother,  2  Dana,  439,  holding  that  court  may  order 
Surrey,  on  omission  to  show  survey  and  patent  in  conformity  to  entry. 

15  AM.  DEC.  95,  BIiI7E  v.  KIBBY,  1  T.  B.  MON.   195. 
Impeaching  witness. 

Cited  in  Gilbert  v.  Sheldon,  13  Barb.  623,  holding  proof  of  general  bad  charac- 
ter without  proving  character  for  truth  bad,  insufficient  to  impeach  witness; 
People  V.  Rector,  19  Wend.  569,  holding  inquiry  of  general  character  and 
veracity  upon  oath  proper  to  impeach  witness;  Carter  v.  Cavenaugh,  1  G. 
Greene.  171,  holding  general  moral  character  without  reference  to  character  for 
truth,  inadmissible  to  impeach  witness;  Ward  v.  State,  28  Ala.  53.  holding  that 
in  impeaching  witness,  inquiry  is  not  limited  to  general  character  for  truth 
but  may  extend  to  general  character;  People  v.  Yslas,  27  Cal.  630.  holding  evi- 
dence of  bad  character  for  chastity,  inadmissible  to  impeach  witness;  Com.  ▼. 
Welch,  111  Ky.  530,  63  S.  W.  984,  holding  Code  statute  prohibiting  impeach- 
ment by  evidence  of  wrongful  acts  without  proof  of  felony,  applicable  to  cross- 
examination. 

Cited  in  reference  notes  in  21  A.  D.  154;  36  A.  D.  360;  39  A.  D.  529,— on 
impeachment  of  witness;  75  A.  D.  207,  on  asking  questions  for  purpose  of 
discrediting  witness;  17  A.  D.  132,  on  mode  of  impeaching  witness;  36  A.  D. 
765,  on  questions  allowable  on  impeachment  of  witness;  73  A.  D.  162,  on  form 
of  interrogations  to  impeach  witnesses;  45  A.  D.  230;  53  A.  D.  148,^n  evi- 
dence of  general  bad  character  to  impeach  witness;  28  A.  D.  723,  on  evidence 
of  general  moral  character  to  impeach  witness ;  73  A.  D.  162.  on  extent  of  in- 
quiry to  entire  moral  character,  in  impeachment  of  witness;  73  A.  D.  304, 
on  impeachment  of  witness  by  proof  of  prior  contradictory  statements  made  out 
<rf  court;  73  A.  D.  304,  on  predicate  for  impeachment  of  witness  by  previous 
inconsistent  statements  made  out  of  court;  36  A.  S.  R.  801,  as  to  vvho  may 
hnpeach  witness:  55  A.  D.  177;  55  A.  D.  696, — on  right  of  party  to  impeach  or 
contradict  his  own  witness;  46  A.  D.  56,  as  to  when  party  may  impeach  witness 
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he  has  himself  called;   85  A.  D.  264,  on  impeachment  of  one's  own  witness  by 
proof  of  his  general   reputation. 

Cited  in  notes  in  74  A.  D.  398,  on  impeachment  of  witnesses;  60  A.  D.  750, 
on  right  to  impeach  one's  own  witness;  73  A.  D.  775,  on  right  to  prove  hostility 
or  enmity  of  witness  against  party;  73  A.  D.  762,  on  practice  upon  im- 
peaching witnesses;  73  A.  D.  772,  on  laying  foundation  for  proof  of  churacter 
of  witness  for  veracity;  73  A.  D.  772,  on  right  to  ask  impeaching  witness- 
whether  from  his  knowledge  of  general  reputation  of  other  witness  he  would 
believe  him  under  oath. 
Erroneous  instructions  to  jury. 

Cited  in  Harrison  v.  Baker,  1  J.  J.  Marsh.  317,  holding  that  court  will  not 
adjudge  instructions  erroneous  without  evidence  upon  which  instructions  bear. 

Cited  in  note  in  99  A.  D.  134,  on  necessity  that  error  in  giving  or  refusing 
instructions  appear  of  record. 

15  AM.  DEC.  100,  HrXCHCRAFT  v.  SHROUT,  1  T.  B.  MON.  200. 
Nonjoinder  of  parties. 

Cited  in  De  Wolf  v.  Mallet,  2  J.  J.  Marsh.  401,  holding  all  stockholders  neces- 
sary parties  to  action  against  company  where  each  stockholder  is  individually 
liable;  Linconfelter  v.  Kelly,  6  J.  J.  Marsh.  339,  holding  A.  and  B.  necessary 
parties  to  bill  in  equity  to  enforce  separate  covenants  to  C. 
Liability  of  sureties  on  guardian's  bond. 

Cited  in  Frederick  v.  Moore,  13  B.  Mon.  470,  holding  remaining  cosureties 
liable  for  contribution  where  one  cr  more  joint  sureties  are  released;  Cuddeback 
V.  Kent,  5  Paige,  Ch.  92,  holding  that  equitable  bill  lies  against  guardian  and 
sureties  for  accounting  without  first  proceeding  against  guardian;  Walton  v. 
Williams,  1  Va.  Dec.  579,  holding  that  jurisdiction  is  in  equity  to  enforce 
surety  bonds  of  general  receiver. 
—  Sureties  on  different  bonds. 

Cited  in  Rush  v.  State,  19  Ind.  App.  523,  40  N.  E.  839,  holding  that  subse- 
quent pension-money  bond  filed  by  guardian  does  not  release  surety  on  original 
bond;  Stevens  v.  Tucker,  87  Ind.  109,  holding  original  sureties  and  sureties  on 
additional  bond,  liable  for  contribution;  Douglass  v.  Kessler,  57  Iowa,  63,  10 
N.  W.  313,  holding  undischarged  sureties  on  original  bond  and  sureties  on  new 
bond,  liable  for  defalcation;  Bosley  v.  Taylor,  5  Dana,  167,  30  A.  D.  677, 
holding  that  where  one  surety  pays  debt,  all  like  bound,  even  on  different  bonds, 
liable  for  contribution;  Taylor  v.  Nunn,  2  Met.  (Ky.)  199,  holding  sureties  on 
first  and  second  bond  covering  same  tax  liability,  liable  for  sheriff's  nonpay- 
ment; Moore  v.  Potter,  9  Bush,  357,  holding  trustee's  surety,  suing  for  release, 
released  by  new  bond  with  surety  required  by  court;  Abshire  v.  Rowe,  112  Ky. 
645,  99  A.  S.  R.  302,  56  L.R.A.  936,  66  S.  W.  394,  holding  sureties  on  new  bond 
of  guardian  given  to  release  surety  on  original  bond,  liable  equally  with  sureties 
on  original  bond  for  past  defalcations  of  guardian;  Miller  v.  Kelsey,  100  Me. 
103,  60  Atl.  717.  holding  that  guardian's  second  bond,  accepted  by  court,  will 
not  supersede  oriprinal  without  statutory  proceedings  discharging  sureties;  Wil- 
bome  V.  Com.  5  J.  J.  Marsh.  017,  holding  surety  on  original  bond  of  guardian 
not  released  by  execution  of  second  bond  to  indemnify  sureties  on  original 
bond;  Alexander  v.  Mercer,  7  Ga.  649,  holding  that  equitable  bill  lies  against 
administrator,  insolvent  under  new  bond,  and  both  sets  of  sureties,  to  discover 
waste. 


Digitized  by 


Google 


13  NOTES  ON  AMERICAN  DECISIONS.  [95-110 

Cited  in  reference  notes  in  10  A.  S.  R.  860,  on  liability  of  sureties  on  sue- 
cessiTe  bonds;  99  A.  S.  R.  307,  on  new  bonds  by  priccipal  as  cumulative 
securities  for  performance  of  duties;  44  A.  D.  83,  on  liability  of  sureties  on 
different  bonds  given  by  guardian  at  different  times. 

15  AM.  DEC.   104,  HUGHES  y.  ROBERTSON,   1  T.  B.  MON.  215. 
*Wlien  exceptions  must  be  taken  and  signed. 

Cited  in  United  States  v.  Jarvis,  3  Woodb.  &  M.  217,  Fed.  Cas.  No.  15,469, 
holding  bill  of  exceptions  defective  unless  it  appears  that  objection  was  made 
to  rulings  at  trial;  Hunnicutt  v.  Peyton,  102  U.  S.  333,  26  L.  ed.  113,  holding 
that  exceptions  reserved  at  trial  may  be  written  out  and  signed  thereafter  dur- 
ing term. 

Cited  in  reference  note  in  83  A.  D.  457,  on  necessity  for  taking  exception  at 
trial. 

Warranties  on  sale  of  chattel. 

Cited  in  reference  notes  in  19  A.  D.  477,  on  warranties  on  sales  of  chattels; 
44  A.  D.  358,  on  liability  of  vendor  of  personal  property  for  breach  of  warranty 
of  soundness. 

Cited  in  notes  in  102  A.  S.  R.  622,  on  implied  warranty  of  quality  of  horses 
and  cattle  sold;  43  A.  D.  680,  on  implication  of  warranty  from  sound  price 
paid  for  goods. 

Fraud  in  sale  of  chattel. 

Cited  in  reference  notes  in  52  A.  D.  343,  on  vendor's  liability  for  fraud  in 
absence  of  warranty;  90  A.  D.  425,  on  effect  of  rule  of  caveat  emptor  upon 
fraudulent  concealment  or  misrepresentation  of  material  fact;  20  A.  D.  248; 
28  A.  D.  482,— -on  fraudulent  concealment  in  sales. 

Cited  in  notes  in  90  A.  D.  431,  on  fraudulent  concealment  in  sales;  3  A.  S.  R. 
727,  on  effect  of  fraud  or  concealment  in  sale. 

15  AM.  DEC.  109,  ALIiEN  y.  CAMP,  1  T.  B.  MON.  231. 
When  creditors'  bill  maintainable. 

Cited  in  notes  in  25  A.  D.  313,  on  creditor's  right  to  resort  to  equity  to  reach 
as.<!ets;  4  L.RA.  354,  on  suit  to  set  aside  fraudulent  conveyance. 
—  Prerequisites  to. 

Cited  in  Halbert  v.  Grant,  4  T.  B.  Mon.  581 ;  Anderson  v.  Bradford,  5  J.  J. 
Marah.  69, — holding  judgment  and  execution  necessary  to  enable  creditor  to  set 
aside  fraudulent  deed,  on  legal  claim;  Roper  v.  McCook,  7  Ala.  318,  holding 
that  judgment  creditor  must  show  execution  returned  unsatisfied  to  subject 
debtor's  equitable  estate  to  judgment. 

Cited  in  reference  notes  in  90  A.  D.  288,  on  necessity  of  creditor's  exhausting 
remedy  at  law  before  filing  creditors'  bill;  64  A.  D.  175,  on  necessity  of  creditor's 
establishing  debt  by  judgment  and  execution  nulla  bona  to  entitle  him  to  set 
aside  fraudulent  conveyance;  44  A.  D.  722,  on  necessity  of  creditor  having  judg- 
ment and  execution  unsatisfied  to  maintain  bill  to  reach  debtor's  equitable  assets 
or  property  fraudulently  transferred. 

15  AM.  DEC.  110,  BARRETT  v.  MGHTPOOT,   1  T.  B.  MON.  241. 

Abase  of  process. 

Cited  in  reference  notes  in  34  A.  D.  80,  on  abuse  of  process  as  a  trespass  ad 
initio;  25  A.  D.  400;  35  A.  D.  733;  51  A.  D.  231;   74  A.  D.  336,— on  abuse  of 
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authority  as  making  wrongdoer  trespasser  ah  initio;  30  A.  D.  731,  as  to  whci> 

abuse  of  authority  constitutes  one  a  trespasser  ctb  initio, 

Estrays. 

Cited  in  State  v.  Armontrout,  21  Tex.  472,  holding  that  taking  and  usin;^ 
stray  horse,  without  lawfully  advertising,  making  oath  and  estraying,  author 
izes  criminal  prosecution;  Weber  v.  Hartman,  7  Colo.  13,  49  A.  R.  339,  1  Puc. 
230,  holding  that  estray  horses  cannot  be  lawfully  used  except  to  preserve  from 
injury  for  owner's  benefit;  Kennet  v.  Robinson,  2  J.  J.  Marsh.  84,  holding  use 
of  horse,  without  owner's  knowledge  through  kindness  to  owner,  no  conversion. 

Cited  in  notes  in  11  £.  R.  C.  125,  on  right  of  finder  to  use  or  work  an  estray; 
8  A.  S.  R.  273,  on  use  of  estrays,  not  necessary  for  their  prescr\'ation,  as  con- 
stituting a  tort. 

15  AM.  DEC.   113,  BANK  OF  CARMSLB  v.   HOPKINS,   1  T.  B.  MON. 

245. 
Setting  aside  Judgment. 

Cited  in  reference  note  in  51  A.  D.  394,  on  setting  aside  judgment. 

15  AM.  DEC.   115,  SUACKUSFORD  v.  FOUNTAIN,   1  T.  B.  MON.  252- 

Description  of  parties  in  Judgment. 

Cited  in  Bradford  v.  Rogers,  2  Posey,  Unrep.  Cas.  (Tex.)  57,  holding  judg- 
ment not  void  because  it  fails  to  give  Christian  name  of  defendants;  Parsons. 
V.  Spencer,  83  Ky.  305,  holding  judgment  designating  plaintiffs  not  individually 
but  as  ''heirs"  of  certain  person  not  void  for  uncertainty;  Stevenson  v.  Flour- 
noy,  89  Ky.  561,  13  S.  W.  210,  holding  judgment  for  "descendants''  of  person 
without  naming  them  not  void  for  uncertainty. 
Mistake  in  form  of  Judgment. 

Cited  in  note  in  12  A.  D.  353,  on  clerical  misprisions  in  judgments  capable 
of  correction  at  subsequent  term. 

15  AM.  DEC.  116,  COCHRANS'S  WILL,  1  T.  B.  MON.  26S. 
Lucid  intervals  of  testator. 

Cited  in  Clark  v.  Fisher,  1  Paige,  171,  19  A.  D.  402,  holding  that  party  main- 
taining will  must  show  that  previous  derangement  had  ceased  at  time  of  will's 
execution;  Manley  v.  Staples,  65  Vt.  370,  26  Atl.  630,  holding  several  years* 
continuance  of  testator's  delusion  not  presumption  of  same  mind  at  time  of 
executing  will. 

Cited  in  reference  notes  in  65  A.  D.  717,  on  will  executed  during  lucid  inter- 
val; 47  A.  D.  474,  on  presumption  as  to  continuance  of  lunacy  and  burden  of 
proof;  39  A.  D.  692,  on  necessity  for  proof  of  testimentary  capacity  by  partio;^ 
claiming  under  will;  47  A.  D.  422,  on  burden  of  proof  where  general  mental 
imsoundness  of  testator  before  making  will  is  shown;  99  A.  D.  709,  on  necessity 
for  proof  that  insane  person's  will  was  made  during  lucid  interval;  15  A.  S.  IL 
393,  on  validity  of  lunatic's  contracts. 

Cited  in  notes  in  15  A.  D.  369,  on  effect  of  lucid  intervals;  36  L.R.A.  123,. 
on  presumption  of  continuance  of  alcoholism  and  alcoholic  insanity;  39  L.R.A. 
227,  on  presumption  and  burden  of  proof  as  to  drunkenness  affecting  testa- 
mentary capacity. 
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15  AM.  DEC.    1  18«  LOCK£  ▼.  COLE^IAX,  2  T.  B.  MON.  IS. 
Lease  by  defendant  after  execution. 

Cited  in    reference    note   in   36  A.   D.    132,  on   right  of  execution   purchaser 
Inhere  premises  leased  by  debtor  after  execution. 
Notice  to  quit  by  purchaser  at  Jadldal  sale. 

Cited  in  note  in  42  A.  D.  138,  on  notice  to  quit  by  purchaser  at  execution  or 
judicial  sale. 
Purchase  subject  to  Judgment  lien. 

Cited  in  Hargrove  v.  De  Lisle,  32  Tex.   170,  holding  that  purchaser  of  land 
subject  to  judgment  lien  acquires  title  subject  to  lien. 
Effect  of  delay  on  execution. 

Cited  in  reference  notes  in  34  A.  D.  116,  on  how  lien  of  execution  may  be 
lost  or  postponed ;  24  A.  D.  593,  on  loss  of  lien  of  execution  by  delay ;  67  A.  S.  R. 
625.  on  effect  of  delay  in  sale  under  execution. 

Cited  in  notes  in  27  L.R.A.  378,  on  loss  of  priority  of  execution  by  delaying 
sale;  21  L.RJ^.  36,  on  priority  by  record  to  purchaser  at  execution  or  judicial 
sale. 

15  A3f.  DEC.  121,  SMAIiliEY  ▼.  ANDERSON,  2  T.  B.  31  ON.  56. 

Actionability  of  words. 

Cited  in  reference  notes  in  24  A.  D.  104,  on  words  actionable  per  sr :  53  A.  S. 
R.  405,  on  words  imputing  adultery  as  slander;  24  A.  D.  763;  91  A.  D.  402, — 
00  actionability  of  words  imputing  adultery  to  married  woman. 

Cited  in  note  in  15  A.  D.  126,  on  what  words  are  actionable  per  ae. 
Right  of  action  for  injury  to  married  woman. 

Cited  in  Henneger  v.  Lomas,  145  Fed.  287,  32  L.R.A.  848,  44  N.  E.  462. 
holding  that  seduced  woman,  marrying  seducer,  must  have  marriage  adjudged 
Toid,  to  sue  for  seduction. 

Cited  in  note  in  48  A.  D.  621,  on  action  for  injury  to  wife  not  resulting  in 
death. 

Discretionary  matters. 

Cited  in  reference  notes  in  55  A.  D.  743,  on  how  far  granting  of  continuance 
is  discretionary;  44  A.  D.  019,  on  reviewability  of  refusal  of  continuance. 

Cited  in  note  in  74  A.  D.  142,  on  reviewability  of  discretion  of  court  below. 

15  AM.  DEC.  122,  BRITE  ▼.  GILIi,  2  T.  B.  MON.  65. 
What  words  are  actionable. 

Cited  in  Morgan  v.  Rice,  35  Mo.  App.  591,  holding  facts  detailed,  believed  by 
slanderer,  tending  to  prove  slander,  no  justification  of  false  charge;  Ayers  v. 
Grider,  15  III.  37,  holding  words  by  arrested  person,  accusing  constable  of  theft, 
relating  to  arrest,  not  actionable;  Snyder  v.  Degant,  4  Ind.  578,  holding  thai 
proof  that  person  was  not  sworn,  does  not  affect  defense  in  slander  charging 
perjury  at  trial. 

Cited  in  reference  notes  in  24  A.  D.  104,  on  words  actionable  per  ae;  61  A.  D. 
198,  as  to  words  when  actionable  per  ae  as  imputing  crime. 
Evidence  of  connection  In  which  words  used. 

Cited  in  reference  note  in  22  A.  D.  420,  on  evidence  of  connection  in  which 
ilanderous  words  were  used. 


Digitized  by 


Google 


15  AM.  DEC]  NOTES  ON  AMERICAN  DECISIONS.  16 

15  AM.  DEC.  126,  W£LCH  ▼.  WEIiCH,  2  T.  B.  MON.  83. 
Proof  of  ^vill. 

Cited  in  Thompson  v.  Owen,  174  111.  229,  45  L.R.A.  682,  51  N.  E.  1046,  holding 
will  indefeasible  by  witness's  failure  to  recollect  compliance  with  formalities 
where  attestation  clause  and  signatures  correct;  Re  Page,  118  111.  576,  59  A.  R. 
395,  8  N.  E.  852,  holding  that  single  witness  may  prove  contents  of  lost  or 
destroyed  will. 

Cited  in  reference  notes  in  19  A.  D.  529;  77  A.  S.  R.  459, — on  proving  will 
by  one  witness;  34  A.  D.  139,  on  what  may  be  proved  by  one  of  subscribing 
witnesses;  77  A.  D.  462,  as  to  whether  witnesses*  want  of  recollection  is  fatal 
to  will. 

Cited  in  notes  in  15  A.  D.  400,  on  proof  of  wills;  40  A.  D.  232,  on  proof  of 
will  by  subscribing  witnesses;  77  A.  S.  R.  470,  on  number  of  witnesses  required 
for  proof  of  will. 

15  AM.  DEC.  129,  MARTIN  ▼.  UNITED  STATES,  2  T.  B.  MON.  89. 
Acts  of  agent;  how  far  binding. 

Cited  in  L'Artiste  Pub.  Co.  v.  Walker,  11  Misc.  426,  32  N.  Y.  Supp.  151, 
holding  that  soliciting  agent,  not  empowered,  cannot  bind  principal  by  contracting 
for  payment  in  goods;  Hendry  v.  Benlisa,  37  Fla.  609,  34  L.R.A.  283,  20  So. 
800,  holding  agent's  authority  to  receive  current  Confederate  money  in  full 
settlement  of  debt  is  presumed. 

Cited  in  reference  notes  in  22  A.  D.  223,  on  powers  of  special  agent;  24  A.  D. 
65;  40  A.  D.  538, — as  to  what  acts  of  special  agent  will  bind  principal;  66 
A.  S.  R.  483,  on  power  of  collecting  agent;  77  A.  D.  187,  as  to  what  authority 
is  implied  in  power  to  collect  debt;  42  A.  D.  616,  on  authority  of  agent  to  trans- 
fer debt  under  power  to  collect;  17  A.  S.  R.  648,  on  effect  of  payment  to  agent; 
77  A.  S.  R.  632,  on  agent's  authority  to  receive  payment;  29  A.  S.  R.  585,  on 
how  far  acts  of  public  agents  are  binding. 
What  may  be  received  by  agent  on  payment. 

Cited  in  reference  notes  in  44  A.  S.  R.  652,  on  necessity  that  payment  to  agent 
be  in  money;  42  A.  D.  420,  on  what  agent  can  receive  as  money;  52  A.  D.  451, 
as  to  when  agent  to  collect  may  receive  bank  bills ;  25  A.  D.  204,  on  authority  of 
agent  to  either  collect,  to  compromise  or  sell  claim,  or  receive  other  than  money 
in  payment. 

Cited  in  notes  in  34  A.  D.  313,  as  to  whether  collecting  bank  may  accept 
anything  but  money  in  payment;  21  E.  R.  C.  38,  on  necessity  that  agent  witji 
authority  to  receive  pa3rment  receive  money. 

15  AM.  DEC.   134,  BRISTOW  v.  PAYTON,  2  T.  B.  MON.   91. 
Effect  of  death  of  party  to  execution. 

Cited  in  reference  notes  in  18  A.  D.  344,  on  effect  of  death  of  plaintiff  or  de- 
fendant after  levy;  22  A.  D.  329;  38  A.  D.  465;  68  A.  D.  187,— on  effect  of  de- 
fendant's death  after  issuance  and  levy  of  execution;  56  A.  D.  436,  on  effect  on 
sheriff's  power  to  levy  or  sell  of  death  of  judgment  debtor  before  or  after  exe- 
cution issued. 

Cited  in  note  in  61  L.R.A.   383,  on  effect  of  death  of  sole  judgment  debtor 
after  levy,  but  before  sale. 
Lapse  of  time  in  correcting  irre^rularities. 

Cited  in  Capital  Bank  v.  Huntoon,  35  Kan.  577,  11  Pac.  369,  holding  that  ag- 
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{ricved  party's    remedy   to  set  aside  sheriff's  sale  must  be  resorted  to  within 
reasonable  time. 

15  AM.  DEC.  1S6,  BANK  OF  MMESTONE  v.  PENICK,  2  T.  B.  MON.  9S. 

Surety  releasins  principal  to  testify. 

Cited  in  reference  note  in  56  A.  D.  108,  on  effect  of  surety  releasing  principal 
to  testify. 

Filling  blanks  in  instrument. 

Cited  in  reference  notes  in  33  A.  S.  R.  706,  on  effect  of  filling  in  blanks;  33 
A.  D.  293,  on  effect  of  signing  and  delivering  blank  to  be  filled  in  as  note; 
30  A.  D.  687,  on  liability  on  blank  note  filled  up  by  payee  in  manner  not  contem- 
plated by  maker. 

Cited  in  notes  in  40  A.  D.  87,  on  liability  of  person  signing  and  delivering 
note  with  blank ;  4  E.  R.  C.  647,  on  liability  to  bona  fide  holder  of  party  issuing 
negotiable  paper  left  blank  in  material  part;  86  A.  S.  R.  85,  on  necessity  that 
alterations  of  written  instruments  be  material. 

1&  AM.  DEC.  140,  SANDERS  ▼.  MORRISON,  2  T.  B.  MON.  109. 
Following  meander  line. 

See  Security  Land  A,  Exploration  Co.  v.  Burns,  87  Minn.  97,  94  A.  S.  R. 
«84,  63  L.R.A.  157,  91  N.  W.  304,  holding  that  meander  line  will  if  consistent 
with  other  calls  and  distances  in  plat  be  held  the  boundary  line  of  land  delimited, 
though  not  a  boimdary  line  as  a  general  rule. 

15  AM.  DEC.  142,  PUGH  ▼.  BEIiJj,  2  T.  B.  MON.  125. 
Limitations  in  eqnity. 

Cited  in  Barton  v.  Long,  45  N.  J.  Eq.  841,  19  Atl.  623,  holding  amendment  to 
bill  alleging  fraud,  to  allege  fraudulent  representation  known  ten  years,  inad- 
missible on  ground  of  laches. 

Cited  in  reference  notes  in  52  A.  D.  221,  on  conformity  by  courts  of  equity  to 
statute  of  limitations;  52  A.  D.  221,  on  refusal  of  aid  of  equity  to  stale  de- 
mands. 

Cited  in  note  in  23  A.  D.  755,  on  limitations  in  equity. 
Dower  in  equitable  title. 

Cited  in  HaU  ▼.  Hall,  70  N.  H.  47,  47  Atl.  79,  holding  that  husband's  right  of 
oonreyance  in  luid,  purchased  after  his  decease  for  estate,  will  not  support 
dower. 

Compensation  for  improvements;  rents  and  profits. 

Cited  in  Hentig  v.  Redden,  1  Kan.  App.  163,  41  Pac.  1054,  holding  that  as- 
sessment against  occupying  claimant  under  improvement  act  for  rents  and  profits 
should  be  exclusive  of  added  improvement  value. 

Cited  in  reference  notes  in  46  A.  S.  R.  752,  on  mesne  profits  in  ejectment; 
35  A.  8.  R.  686,  on  rents  as  damages  in  ejectment ;  65  A.  S.  R.  642,  on  recovery 
of  rents  and  profits  upon  ejectment. 

Cited  in  notes  in  81  A.  S.  R.  192,  on  improvements  on  property  sold  at  private 
uk  and  allowance  therefor;  81  A.  S.  R.  179,  on  compensation  for  enhanced 
vilue  in  making  allowance  for  betterments;  81  A.  S.  R.  170,  on  what  are  bet- 
terments and  when  allowance  should  be  made  therefor;  21  A.  D.  410,  on  right 
to  recover  for  improvements  on  eviction. 
Am.  Dec.  Vol.  ni.— 2. 
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15  AM.  DEC.  14  8,  SANDERS  v.  RUDDUE,  2  T.  B.  MON.  1Z9. 
Sending:  execution  to  another  county. 

Cited  in  reference  note  in  65  A.  D.  94,  on  effect  of  sending  executions  to  other 
counties  than  that  in  which  judgment  is  recovered. 

Cited  in  note  in  43  A.  D.  52,  on  effect  of  issuance  of  execution  to  wrong 
county. 
Validity  of  sale  under  irregular  execution. 

Cited  in  Adamson  v.  Cummings,  10  Ark.  541,  holding  that  administrator'^ 
sale,  under  irregular  execution,  will  not  affect  innocent  purchaser,  though  execu- 
tion voidable. 

Cited  in  reference  note  in  74  A.  D.  521,  on  rights  of  purchaser  under  voidable 
execution. 

Cit^d  in  note  in  21  L.R.A.  41,  on  title  of  purchaser  at  execution  or  judicial 
sale  as  affected  by  judgment  and  execution  and  levy. 
Quashing  execution. 

Cited  in  note  in  32  A.  D.  312,  on  effect  of  quashing  writ  of  execution. 

15  AM.  DEC.    150,  HALE  v.  AMES,  2  T.  B.  MON.   148. 
Conversion  of  anotlier*s  property. 

Cited  in  Com.  v.  Barney,  115  Ky.  475,  74  S.  W.  181,  on  constitutionality  of 
act  fixing  penalty  for  fraudulent  conversion  of  another's  property. 

Cited  in  reference  notes  in  18  A.  D.  570;  23  A.  D.  704;  33  A.  D.  131; 
37  A.  D.  60;  43  A.  D.  292;  14  A.  S.  R.  438;  23  A.  S.  R.  774,  29  A.  S.  R.  194;  30 
A.  S.  R.  94;  48  A.  S.  R.  351 ;  54  A.  S.  R.  567, —on  what  constitutes  conversion;  40 
A.  S.  R.  349,  on  wrongful  exercise  of  dominion  over  property,  as  conversion; 
35  A.  S.  R.  761,  on  conversion  of  mortgaged  property;  85  A.  S.  R.  427,  on  sale 
by  mortgagor  in  exclusion  of  mortgagee's  right  as  conversion;  48  A.  D.  76, 
on  conversion  by  sale  of  property  without  authority. 

Cited  in  note  in  24  A.  S.  R.  796,  on  conversion  of  personalty  sufficient  to  sus- 
tain trover. 
Liability  of  execution  creditor. 

Cited  in  reference  note  in  57  A.  D.  707,  as  to  when  execution  creditor  is  liable 
as  tort  feasor. 

15  AM.  DEC.  154,  MARTIN  v.  REEVES,  8  MART.  N.  S.  22. 
Evidence  of  fraudulent  sale. 

Cited  in  Allain  v.  Cornaux,  3  Mart.  N.  S.  365,  holding  that  finding  of  fraud 
with  strong  proof  to  sustain  will  not  be  disturbed  by  an  appellate  court. 
—  Admissibility  of  grantor^s  declarations. 

Cited  in  Williams  v.  Eikenberry,  25  Neb.  721,  13  A.  S.  R.  517,  41  N.  W.  770, 
holding  vendor's  declaration  after  transfer,  derogatory  to  title,  inadmissible  to- 
defeat  such  title;  Envin  v.  Bank  of  Kentucky,  6  La.  Ann.  1;  Hoose  v.  Robbins^ 
18  La.  Ann.  648;  Groves  v.  Steel,  2  La.  Ann.  480,  46  A.  D.  551,— holding  vend- 
or's declarations,  out  of  vendee*s  presence,  shortly  before  and  after  sale, 
acknowledging  simulation,  admissible  to  prove  vendor's  fraud;  Bogert  v.  Phelps, 
14  Wis.  89,  holding  vendor's  dpclarations  several  days  after  sale,  inadmissible 
to  show  fraud  in  vendee. 

Cited  in  reference  notes  in  26  A.  D.  238;  13  A.  S.  R.  524, — on  admissibility 
in  evidence  of  acts  and  declarations  of  grantor  or  vendor  against  grantee  or 
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vendee;  31  A.  D.  197,  on  admissibility  of  deolaratious  of  vendor  in  absence  of 
fendee;  19  A.  D.  185;  53  A.  S.  R.  223,^n  admissibility  of  vendor's  statements 
to  show  fraadolent  intent;  61  A.  D.  318,  as  to  when  declarations  of  grantor 
as  to  fraudulent  conTeyance  are  admissible. 

Cited  in  note  in  35  A.  D.  92,  on  admissibility  against  grantee  of  declarations 
of  grantor. 

15  AM.  DEC.  156,  MILIiER  v.  MERCIER,  S  MART.  N.  S.  2S6. 
Repeal  of  statate. 

Cited  in  Peet  v.  Morgan,  6  Mart.  N.  S.  580,  holding  that  legislative  declaration 
rendering  sheriff  not  liable  for  unsecured  sale  does  not  repeal  other  parts  law 
TCDdering  liable. 

Cited  in  reference  notes  in  22  A.  D.  379,  on  repeals  by  implication;  34  A.  D. 
493,  on  effect  of  repeal  of  statute. 

15  AM.  DEC.   157,  BRENT  ▼.  ERVIN,  S  MART.  N.  S.  303. 
Actions  on  lost  instmments. 

Cited  in  reference  notes  in  41  A.  D.  298,  on  actions  on  lost  or  destroyed  notes ; 
20  A.  D.  64,  on  recovery  in  action  at  law  on  lost  bond  or  note. 

Cited  in  notes  in  27  A.  D.  128,  on  actions  on  lost  and  destroyed  notes;  94 
A  S.  R.  473,  on  actions  on  lost  bond  of  indemnity;  4  E.  R.  C.  653,  on  right  to 
maintain  action  on  lost  negotiable  instrument;  13  A.  D.  481,  on  exclusiveness 
of  equitable  jurisdiction  over  lost  bills  and  notes. 

15  AM.  DEC.   159,  DEBUYS  v.  MOLLFRE,  3  MART.  N.  S.  S18. 
Evidence  of  notice  of  protest. 

Cited  in  Hyde  v.  Stone,  20  How.  170,  15  L.  ed.  874,  holding  insertion  of  bill 
among  insolvent's  debts  in  schedule,  evidence  of  notice;  Helm  v.  Ducayet,  20 
La.  Ann.  417,  holding  indorser's  promise  to  pay  nonprotested  note  evidence  of 
noticir,  and  provable  by  parol ;  Tebbetts  v.  Dowd,  23  Wend.  379,  holding  indorser's 
promise  to  pay  check  presumptive  evidence  of  demand  and  notice. 
Waiver  of  notice. 

Cited  in  Tebbetts  v.  Dowd,  23  Wend.  379,  holding  endorser's  promise  to  pay 
after  maturity  enforceable  by  indorsed  check  holder  without  direct  proof  of 
demand  and  notice. 

Cited  in  reference  notes  in  23  A.  D.  604 :  28  A.  D.  299, — on  waiver  of  demand 
and  notice  by  indorser;  43  A.  D.  171;  44  A.  D.  259.— on  promise  after  maturity 
to  pay  note  as  waiver  of  notice;  53  A.  D.  143,  on  effect  of  promise  of  indorser 
of  note  to  pay  same  after  failure  of  due  notice. 

Cited  in  note  in  29  L.R.A.  308,  on  necessity  of  new  consideration  to  support 
waiver  of  failure  to  give  notice  of  dishonor. 

15  AM.  DEC.  161,  liACROIX  y.  MENARD,  3  MART.  X.  S.  380. 
Right  to  intervene. 

Cited  in  reference  notes  in  18  A.  D.  249,  on  intervention;  38  A.  S.  R.  501, 
535,  as  to  who  may  intervene;  17  A.  S.  R.  198.  on  who  may  intervene  in  suit 
tod  rights  of  persons  intervening;  44  A.  S.  R.  802;  46  A.  S.  R.  290, — on 
interest  necessary  to  entitle  one  to  intervene;  26  A.  S.  R.  730,  on  sufficiency  of 
ipplieation  for  intervention. 
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Intervener's  rights  In  swlt. 

Cited  in  Gold  Hunter  Min.  A  Smelting  Co.  ▼.  HoUeman,  3  Idaho,  99,  27  Pac. 
413,  holding  intervener's  rights  in  suit  as  comprehensive  as  original  party's 
and  right  to  protection  same. 

Cited  in  reference  note  in  123  A.  S.  R.  311,  on  trial  of  issue  presented  by  in- 
tervention. 

Cited  in  note  in  16  A.  D.  184,  on  rights  of  intervener  after  becoming  party. 

15  AM.  DEC.  16S,  MBIiliON  v.  CROGHAN,  S  MART.  N.  S.  42S. 
Demand  on  note  — Mode  of  proving. 

Cited  in  Legendre  v.  Woodrooff,  16  La.  477,  holding  that  demand  will  not  be 
presumed  on  omission  of  notary's  demand  and  notice  in  evidence;  Smith  v. 
Robinson,  2  La.  405;  Bell  v.  Williams,  3  La.  447;  Warren  v.  AUnutt,  12  La. 
434;  Fort  v.  Cortes,  14  La.  180;  Allain  v.  Lazarus,  14  La.  327,  33  A.  D.  683; 
Waldron  v.  Turpin,  15  La.  552,  35  A.  D.  210, — ^holding  notary's  protest  of  notes 
inadmissible  to  prove  demand  necessary  to  recovery. 

Cited  in  reference  note  in  33  A.  D.  614,  as  to  how  demand  is  made. 
—  Necessity  of,  at  particular  place. 

Cited  in  Hamer  v.  Johnson,  15  La.  242,  holding  that  demand  is  condition 
precedent  to  recovery  on  note  payable  at  particular  place;  Hart  v.  Long,  1 
Rob.  (La.)  83,  holding  demand  at  designated  place  in  note  necessary  to  recovery 
against  maker  or  indorser;  Stilwell  v.  Bobb,  1  Rob.  (La.)  311,  holding  that 
payment  must  be  demanded  at  place  where  note  is  payable  before  recovery  can 
be  had;  Stillwell  v.  Bobb,  2  Rob.  (La.)  327,  holding  that  demand  must  be  al- 
leged and  proved  to  recover  on  note  payable  at  designated  place;  Erwin  v.  Adams, 
2  La.  318,  holding  demand  necessary  to  recovery  on  note  at  designated  place  if 
existing;   if  not,  recovery  may  be  had  without. 

Cited  in  reference  notes  in  17  A.  D.  471;  25  A.  D.  340,^-on  note  payable  at 
particular  place;  22  A.  D.  455;  28  A.  D.  335,^-on  note  payable  at  particular 
time  and  place;  24  A.  D.  455;  39  A.  D.  114, — on  necessity  for  demand  on  note 
or  bill  payable  at  particular  bank  to  charge  maker  or  acceptor;  26  A.  D.  317, 
on  necessity  for  presentment  of  note  payable  at  a  particular  place;  61  A.  8.  R. 
238,  on  place  of  payment  of  negotiable  instrument;  37  A.  S.  R.  406,  on  place  of 
demand  of  payment  of  negotiable  instrument. 

Distinguished  in  Florence  Oil  Sl  Ref.  O.  v.  First  Nat.  Bank,  38  Colo.  119, 
88  Pac.  182,  holding  demand  at  place  designated  in  note  not  necessary  to  re- 
covery. 

15  AM.  DEC.  167,  WHITEHURST  v.  HICKEY,  3  MART.  N.  S.  6S9, 
Effect  of  executing  bond. 

Cited  in  State  v.  Winfree,  12  La.  Ann.  643,  holding  that  parties  signing  bond 
waive  defects  in  its  form. 
Validity  of  official  bonds  generally. 

Cited  in  reference  notes  in  60  A.  S.  R.  929,  on  validity  of  official  bonds; 
39  A.  D.  110,  as  to  what  informalities  do  not  vitiate  official  bond. 

Cited  in  note  in  82  A.  D.  762,  on  effect  of  defects  in  official  bonds. 
Necessity  of  approving  bond. 

Cited  in  Eldridge  v.  Knight,  11  N.  D.  552,  93  N.  W.  860,  holding  filing  and 
approval  of  bond  on  appeal  before  service  on  appellee  or  proof  of  clerk's  approval, 
unnecessary. 
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Cited  in  notes  in  82  A.  D.  764,  on  effect  on  validity  of  official  bond  of  failure 
of  public  authorities  to  approve  or  file  it;  44  A.  D.  303,  on  effect  of  governor*! 
failure  to  approve  and  indorse  official  bond  on  liability  of  sureties. 
Failure  to  record  official  bond. 

Cited  in  Heath  ▼.  Shrempp»  22  La.  Ann.  167,  holding  that  failure  of  recorder 
tad  aldermen,  to  accept  bond,  under  military  rule,  does  not  release  surety. 

Cited  in  reference  note  in  33  A.  D.  376,  on  effect  of  failure  to  record  official 
bond. 

Cited  in  note  in  90  A.  S.  R.  189,  on  irregularities  in  filing  and  recording  official 
bond  relieving  sureties  from  liability. 
Snbseqaent  filling  of  blanks. 

Cited  in  reference  note  in  17  A.  D.  735,  on  filling  blanks  in  instruments  after 
coMution. 

15  AM.  DEC.  172,  MARIGNY  T.  REAIY,  S  BiART.  N  .8.  607. 
Who  may  sue  on  contract. 

Cited  in  Planters'  Oil  Mill  v.  Monroe  Waterworks  t  Light  Co.  52  La.  Ann. 
1243,  27  So.  684,  on  waterwork's  liability  to  citizen  taxpayer,  for  fire  lofts, 
under  stipulation  with  city  to  furnish  water. 

Cited  in  reference  notes  in  24  A.  D.  325,  on  who  may  sue  on  promise  for  benefit 
of  third  person;  26  A.  D.  109,  263;  37  A.  D.  654;  38  A.  D.  692,— on  right  of  third 
party  for  whose  benefit  contract  is  made  to  sue  thereon. 

Cited  in  notes  in  71  A.  S.  R.  184,  on  third  person's  right  to  enforce  contract 
for  his  benefit;  1  E.  R.  C.  706,  on  right  of  action  on  contract  made  for  benefit 
of  third  person. 
Acceptance  as  affecting  Talidity  or  priority  of  mortgage. 

Cited  in  Hill  t.  Barlow,  6  Rob.  (La.)  142,  holding  that  mortgage  favoring 
absentee,  executed  and  registered  by  mortgagor,  has  legal  effect  though  not  ac- 
cepted by  mortgagee;  Millaudon  y.  Allard,  2  La.  547,  holding  mortgage  executed 
to  absent  person  and  recorded  but  not  accepted  until  after  registry  of  subse- 
quent mortgage  not  postponed  thereto. 

15  AM.  DEX).  173,  SAVLET  v.  DREUX,  3  MART.  N.  8.  615. 
Effect  of  reversal. 

Cited  in  Pilie  v.  Dreux,  4  Mart.  N.  S.  75,  holding  that  judgment,  reversing  that 
by  which  syndic  was  appointed  does  not  avoid  his  acts  in  meanwhile. 

Cited  in  reference  notes  in  16  A.  D.  705,  on  effect  of  reversal  of  judgment;  26 
A  D.  415,  on  rights  of  parties  on  reversal  of  judgment;  54  A.  D.  455,  on  reversal 
of  erroneous  judgment  as  affecting  rights  of  third  persons  acquired  there- 
under. 

15  AM.  DEC.  175,  GRIGGS  v.  AUSTIX,  3  PICK.  20. 
Recovery  of  money  paid  generally. 

Cited  in  Williamson  v.  Johnson,  62  Vt.  378,  22  A.  S.  R.  117,  9  L.R.A.  279, 
20  Atl.  279,  upholding  assumpsit  to  recover  money  sent  woman  to  purchase  wed- 
dngoatfit  where  she  refuses  without  cause  to  fulfill  engagement;  Smith  v.  Farn- 
worth,  6  Hun,  598,  upholding  lessee's  recovery  for  repairs  made  under  lease, 
after  destruction  of  leasehold  by  fire. 

Cited  ill  note  in  60  A.  D.  679,  on  recovery  of  money  paid  on  contract  to  pur- 
cbsse. 
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Distinguished  in  Hudson  v.  Archer,  9  S.  D.  240,  68  N.  W.  541,  denying  recovery 
of  payments  made  on  building  contract,  conditions  of  which  are  fully  performed 
before  destruction  of  building  by  fire. 
Refunding  of  freight. 

Cited  in  Phelps  v.  Williamson,  5  Sandf.  578;  Emery  v.  Dunbar,  1  Daly,  408; 
Atwell  V.  Miller,  11  Md.  348,  69  A.  D.  206, — holding  freight  advajiced  on  goods 
lost  at  sea  recoverable,  in  absence  of  contrary  agreement;  The  Harriman,  5 
Sawy.  611,  Fed.  Cas.  No.  6,104;  Reina  v.  Cross,  6  Cal.  29;  Lawson  v.  Worms, 
6  Cal.  365;  Schultz  v.  Pacific  Ins.  Co.  14  Fla.  73;  Hagedom  v.  St.  Louis  Per- 
petual Ins.  Co.  2  La.  Ann.  1005;  Lee  v.  Barreda,  16  Md.  190, — permitting  re- 
covery of  advanced  freight  by  charterer  after  loss  of  ship  or  nonperformance  by 
any  reason,  in  absence  of  special  agreement;  Leckie  v.  Sears,  109  Mass.  424, 
suggesting  recovery  of  advanced  freights  upon  failure  of  vessel  to  deliver  ac 
final  destination  on  account  of  perils  of  sea;  Pitman  v.  Hooper,  3  Sumn.  50,  Fed. 
Cas.  No.  11,185;  Weston  v.  Minot,  3  Woodb.  &  M.  437,  Fed.  Cas.  No.  17,463,— 
raising  question  but  not  deciding  whether  freight  paid  in  advance  may  be  re- 
covered by  shipper  in  event  of  noncompletion  of  voyage;  The  Kimball,  3  Wall. 
37,  18  L.  ed.  50;  The  Bird  of  Paradise,  5  Wall.  545,  18  L.  ed.  662,— holding 
acceptance  of  promissory  note  for  advanced  freight  not  sufficient  payment  to 
warrant  recovery;  The  Zenobia,  Abb.  Adm.  48,  Fed.  Cas.  No.  18,208,  allowing 
recovery  of  passage  money  paid  in  advance  if  vessel  sails  prior  to  schedule  time; 
Brown  v.  Harris,  2  Gray,  360 ;  Ogden  v.  New  York  Mut.  Ins.  Co.  35  N.  Y.  420, — 
permitting  recovery  of  passage  money  paid  in  advance,  on  breaking  up  of  voyage 
by  peril  of  sea;  Ogden  v.  New  York  Mut.  Ins.  Co.  4  Bosw.  447,  holding  passage 
money  insured  unrecoverable  on  loss  of  passengers  with  vessel  in  absence  of 
contract  to  refund  if  passengers  are  not  delivered. 

Cited  in  note  in  12  E.  R.  C.  375,  on  recovery  back  of  freight  paid  in  advance 

where  same  is  not  delivered. 

What  is  freight. 

Cited  in  note  in  60  A.  D.  149,  on  freight  as  compensation  for  carriage  and 

delivery  of  goods. 

Right  to  freight. 

Cited  in  reference  notes  in  30  A.  D.  718,  as  to  when  freight  is  due;  40  A.  S.  R. 

584,  as  to  when  freight  for  shipping  goods  is  earned. 

Right  of  parties  where  contract  is  unexecuted. 

Cited  in  Seibel  v.  Purchase,  134  Fed.  484,  holding  vendee's  purchase  money 

paid   under   unexecuted   contract,   recoverable   on   vendor's   failure   to    perform ; 

Merrill  v.  Downs,  41  N.  H.  72,  upholding  right  to  recover  back  money  paid  on 

executory  contract  which   party   receiving  money   fails   to  perform;    Butterfield 

V.  Byron,  153  Mass.  517,  25  A.  S.  R.  654,  12  L.R.A.  571,  27  N.  E.  667,  upholding 

recovery  for  contracted  services  on  building  destroyed  by  lightning. 
Cited  in  note  in  1  E.  R.  C.  349,  on  rw  major  or  inevitable  accident  as  excusing 

performance  of  contract. 

Distinguished  in  Mintum  v.  Warren  Ins.  Co.  2  Allen,  86,  denying  recovery 

of  carrier's  insurance  on  prepaid  freight  by  owner  of  cargo  who  pays  freight 

in  advance. 

15  AM.  DEC.  180,  HALL  v.  YOUNG,  3  PICK.  80. 
Judgment  against  consul. 

Cited  in  Springfield  Card  Mfg.  Co.  v.  West,  1  Cush.  388,  holding  fact  that  one 
was  a  public  minister  at  time  of  arrest  no  defense  to  execution  against  bail. 


Digitized  by 


Google 


23  NOTES  OX  AMERICAN  DECISIONS.  [175-181 

Cited  in  note  in  45  L.R.A.  583,  on  jurisdiction  in  state  courts  of  civil  actions 
•gainst  consuls. 
^lidgment  hj  default. 

Cited  in  reference  note  in  50  A.  D.  221,  on  rendition,  validity,  and  effect  of 
judgments  by  default. 
Defense  (o  scire  facias. 

Cited  in  note  in  122  A.  S.  R.  104,  on  defenses  to  scire  facias  and  their  presenta- 
tion. 

J5  AM.  DEC.  1«1,  UNION  BANK  v.  KNAPP,  3  PICK.  96. 

Documentary  CTidence. 

Cited  in  Lee  v.  Walker,  25  Fla.  149,  6  5^.  57,  holding  chocks  inadmissible 
showing  money  drawn  on  them  for  payment  to  another,  latter  never  having 
possession;  Freeman  v.  Kelly,  Hoffm.  Ch.  90,  on  production  of  checks  in  party's 
favor  with  bank  teller's  evidence  payment  as  showing  payment  to  payee;  Merrill 
V.  Ithaca  &  O,  R.  Co.  16  Wend.  686,  30  A.  D.  130,  holding  checkrolls  of  day's 
work  performed,  inadmissible  unless  supplemented  by  oath  of  person  makinjj 
them  if  alive;  Amherst  Bank  v.  Root,  2  Met.  522  (dissenting  opinion),  on  admis- 
sibility of  record  books  of  corporation  containing  doings  nt  meetings  on  vote  of 
directors;  Shove  v.  Wiley,  18  Pick.  568,  holding  book  kept  by  bank  clerk  for 
entry  of  certificates  of  notices  to  indorsers,  admissible  showing  notice;  Lilly  v. 
Larkin,  66  Ala.  110,  holding  indorsement  by  deceased  attorney  on  note  used  on 
settlement  of  administrator's  accounts,  admissible  showing  settlement  correct; 
Hooper  v.  Taylor,  39  Me.  224,  holding  paper  not  competent  evidence  to  prove 
cash  items  thereon  in  excess  of  40s. 
—  Account  liooks. 

Cited  in  Sinclair  v.  Price,  2  Hill,  Eq.  160  note,  holding  agent's  books  admissible 
against  principal  in  action  for  account  against  agent,  both  being  dead;  Ball 
V.  Bank  of  State,  8  Ala.  590,  42  A.  D.  649,  holding  account  of  sales  rendered 
by  agent  to  principal  admissible  against  shipper  if  former  also  agent  for 
latter;  Wallabout  Bank  v.  Peyton,  123  App.  Div.  727,  108  N.  Y.  Supp.  42, 
holding  bank  discount  register  admissible  in  action  against  maker  of  note  where 
supplemented  by  clerk's  testimony;  Chenango  Bridge  Co.  v.  Lewis,  63  Barb. 
Ill,  holding  corporation  books  kept  by  treasurer  in  his  handwriting  admissible 
<m  proof  of  his  death;  White  v.  Ambler,  8  N.  Y.  170,  holding  books  of  bank 
not  of  themselves  evidence  against  customers  of  facts  indicated  by  their  entries; 
Oliver  v.  Phelps,  21  N.  J.  L.  597,  holding  bank's  books  admissible  showing  check 
given  by  party  was  credited  to  other  party  latter  receiving  money;  Bnssett  v. 
Spofford,  11  N.  H.  167,  holding  account  books  supported  by  oath  competent  show- 
ing payment  of  not  exceeding  $6.67  in  money;  McKavlin  v.  Bresslin,  8  Gray,  177, 
holding  bank  books  admissible  in  action  by  hiisband  for  deposit  by  wife  trans- 
ferred to  defendant's  credit;  Watson  v.  Phoenix  Bank,  8  Met.  217,  41  A.  D.  500, 
on  admissibility  of  bank  ledger  in  action  against  bank  where  book  produced  at 
depositor's  request;  Dunn  v.  Whitney,  10  Me.  9,  holding  books  accompanied  by 
oath  insufficient  proof  of  charge  of  $26  in  money;  Leigh  ton  v.  Manson,  14  Me. 
208,  holding  partnership-account  books  admissible  where  kept  in  handwriting 
of  deceased  partner  if  admissible  during  his  lifetime;  Young  v.  Jones,  8  Iowa, 
219;  Inslee  v.  Prall,  23  N.  J.  L.  467;  Harmon  v.  Decker,  41  Or.  587,  93  A.  S.  R. 
74S,  68  Pac.  11;  Veiths  v.  Hagge,  8  Iowa,  163, — ^holding  account  books  inad- 
n»i«ible  to  prove   charge  of  "money  paid"  or  "money   lent"  by  party  making 
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charge;  McLennan  v.  Bank  of  California,  87  Cal.  569,  25  Pac.  760,  holding  bank'» 
books  admissible  showing  counterclaim  in  action  by  payee  of  note  to  recover 
money  collected;  Terry  v.  Birmingham  Nat.  Bank,  93  Ala.  599,  30  A.  S.  R.  87,. 
9  So.  299,  holding  books  of  stock  exchange  inadmissible  showing  sale  of  stock 
where  entries  made  by  person  available  as  witness. 

Cited  in  reference  notes  in  16  A.  D.  555;  17  A.  D.  709;  25  A.  D.  596;  27 
A.  D.  279;  38  A.  D.  506;  39  A.  D.  128;  41  A.  D.  507;  61  A.  D.  299;  63  A.  D, 
227;  7  A.  S.  R.  780;  10  A.  S.  R.  300;  17  A.  S.  R.  388;  32  A.  S.  R.  605; 
33  A.  S.  R.  314;  39  A.  S.  R.  316;  43  A.  S.  R.  452;  44  A.  S.  R.  665;  46  A.  S.  R. 
208;  82  A.  S.  R.  950;  93  A.  S.  R.  760;  105  A.  S.  R.  174,— on  books  of  account  as 
evidence;  64  A.  D.  329,  on  accoimt  books  and  entries  therein  as  evidence; 
50  A.  D.  400,  on  admissibility  in  evidence  of  books  of  account  and  entries  there- 
in; 18  A.  D.  649,  on  admissibility  of  books  of  account  and  books  of  tradesmen; 
53  A.  D.  657,  as  to  what  books  and  accounts  are  admissible  in  evidence;  1 
A.  S.  R.  451,  on  what  are  account  books  so  as  to  be  admissible  in  evidence;. 
81  A.  D.  249,  as  to  when  bank  books  are  admissible  in  evidence;  66  A.  D.  714,. 
on  admissibility  of  memorandum  and  account  books  where  entries  have  been 
transcribed  therein;  71  A.  D.  155,  on  want  of  date  to  item  as  affecting  admissi- 
bility of  account  book. 

Cited  in  notes  in  67  A.  S.  R.  569,  on  admissibility  of  books  of  account  in  evi- 
dence; 30  A.  D.  142,  on  books  of  accounts  and  original  entries  as  evidence; 
95  A.  D.  75,  on  admissibility  of  entries  and  books  of  account  as  part  of  refr 
gestce;  52  L.RA.  565,  on  entries  by  bookkeeper  in  books  of  account  as  evidence  in 
party's  favor  where  bookkeeper  is  insane. 

Distinguished  in  Bums  v.  Fay,  14  Pick.  8,  holding  account  books  of  decedent 
not  competent  to  prove  cash  charges  in  excess  of  40s. 
—  Book  entries. 

Cited  in  Browning  v.  Flanagin,  22  N.  J.  L.  567,  holding  entries  in  "sealing 
docket,''  admissible  in  action  against  sheriff  for  escape  showing  issuing  of  writ; 
Dismukes  v.  Tolson,  67  Ala.  386,  holding  entries  made  at  time  of  transaction 
in  shop  books  by  person  having  personal  knowledge,  admissible;  Gale  v.  Norris, 
2  McLean,  469,  Fed.  Cas.  No.  5,190,  holding  entries  in  account  books  made  by 
deceased  clerk,  admissible  in  evidence,  handwriting  being  proved;  Todd  v.  Mc- 
Cravey,  77  Ala.  468,  on  necessity  of  proving  in  whose  handwriting  entries  were 
made  and  that  they  were  made  at  time  of  transaction ;  Boiling  v.  Fannin,  97 
Ala.  619,  12  So.  59,  holding  entries  in  book  admissible  where  person  making 
them  testifies  he  made  them  correctly  at  time  of  transaction;  Burr  v.  Byers, 
10  Ark.  398,  52  A.  D.  239,  holding  entries  made  by  clerk  absent  from  state, 
inadmissible  in  merchant's  favor,  though  handwriting  proved;  Elliott  v.  Dycke, 
78  Ala.  150,  holding  entries  in  usual  course  of  business  made  at  time  of  transac- 
tion, admissible  where  witness  beyond  jurisdiction;  Livingston  v.  Tyler,  14  Conn. 
493,  holding  entries  made  by  agent  of  both  parties,  admissible  in  action  between 
them  where  agent  dead;  Petit  v.  Teal,  57  Ga.  145,  holding  entries  without  dates 
and  not  shown  to  be  made  in  regular  course  of  business,  inadmissible;  Bastrop 
State  Bank  v.  Levy,  106  La.  586,  31  So.  164,  holding  entries  of  deposits  made  by 
cashier,  who  is  dead,  admissible  showing  extent  of  depositor's  account;  Jones 
v.  Howard,  3  Allen,  223,  holding  entries  in  book  of  deceased  agent  of  moneys 
received  for  rent  admissible  showing  defendant's  tenancy;  Costello  v.  Crowell, 
133  Mass.  352,  holding  entry  in  book  made  at  time  admissible  showing  date- 
clerk  being  unable  to  fix  date;  Parkerson  v.  Nickerson,  137  Mass.  487,  holdings 
entries  by  clerk  in  bank's  book  admissible  on  proof  of  handwriting  where  clerk 
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dead;  Produce    £xcb.   Trust  Co.  v.  Bicberbach,  176  Mass.  577,  68  N.   E.   162, 
holding  entries  in  bank's  books  showing  discount  of  note  went  to  maker's  credit, 
admissible  in  action  on  note;  Tucker  v.  Peaslee,  36  N.  H.  167,  holding  entries  in 
partnership  books  by  either  of  partners  admissible  against  and  bind  all  partners; 
Bailey  t.  Harvey,  60  N.  H.  152,  holding  book  entries,  supported  by  oath,  inad* 
miasiWle  to  prove   payment  of  money  on  particular  debt;   Lassone  v.  Boston  k 
L.  R.  Co.  66  K.  H.   345,  17  luR,A.  525,  24  Atl.  979,  on  admissibility  of  entries 
of  wheelwright  in  books  against  third  person  in  action  by  latter  for  personal 
injuries;  McDonald  v.  Cames,  90  Ala.  147,  7  So.  919,  holding  entries  made  at 
time  of  transaction  in  ordinary  course  of  business  supplemented  by  party's  oath, 
admissible;  Vinal  ▼.  Oilman,  21  W.  Va.  301,  45  Pac.  562,  holding  copy  of  book 
oitry  admissible  where  book  without  the  state  and  cannot  be  produced;   Vinal 
f.  Oilman,  21  W.  Va.  301,  45  Pac.  562,  holding  entries  in  account  books  inad- 
missible unaccompanied  by  testimony  of  bookkeeper,  if  his  attendance  enforce- 
able;  Mahaska  County  v.  Ingalls,  16  Iowa,  81,  on  admission  of  verbal  declara- 
tions of  third  party  latter  being  insane. 

Cited  in  reference  notes  in  36  A.  D.  213,  on  books  of  entry  as  evidence; 
22  A.  D.  416,  on  what  are  admissible  as  books  of  original  entries;  71  A.  D. 
156,  on  erasures  or  alterations  in  books  of  entry  affecting  admissibility. 

Cited  in  note  in  105  A.  S.  R.  745,  on  effect  of  entries  in  savings-bank-pass 
book  upon  its  negotiability. 

Onrporatlon  books;  right  of  Inspection. 

Cited  in  Varney  t.  Baker,  194  Mass.  239,  80  N.  E.  524,  10  A.  &  £.  Ann. 
Css.  989,  on  right  of  stockholder  to  inspect  books  of  corporation  for  purpose  of 
ascertaining  company's  financial  condition;  Huyler  v.  Cragin  Cattle  Co.  40 
X.  J.  £q.  392,  2  Atl.  274,  on  court's  power  to  order  corporate  books  kept  outside 
state  brought  within  for  stockholder's  inspection. 

Cited  in  note  in  12  L.R.A.  791,  on  relation  between  bank  and  depositor. 
Use  of  memoranda  to  refresh  memory. 

Cited  in  Lovell  v.  Wentworth,  39  Ohio  St.  614,  denying  right  of  witness  to  use 
copy  of  memoranda  of  alleged  facts  to  refresh  memory. 

Cited  in  reference  notes  in  49  A.  D.  46;  14  A.  8.  R.  545,— on  memoranda  to 
refresh  memory  of  witnesses;  25  A.  D.  204,  on  books  of  account  as  memoranda 
to  refresh  memory;  29  A.  D.  443,  as  to  when  memoranda  may  be  used  to  refresh 
witness's  memory. 

Cited  in  note  in  98  A.  D.  619,  on  use  of  memoranda  by  witness  to  assist  or 
r^resh  memory. 
Interest  affecting  competency  of  witness. 

Cited  in  Manchester  Bank  t.  White,  30  N.  H.  456,  holding  assignment  of  stock, 
though  stockholders  liable  for  corporate  debts,  makes  stockholder  competent  wit- 
ness for  corporation;  Frankfort  Bank  t.  Johnson,  24  Me.  490,  holding  a  con- 
tingent liability  does  not  affect  competency  of  witness;  Marwick  y.  Georgia 
Lumber  Co.  18  Me.  49,  holding  stockholder  not  rendered  competent  witness  for 
corporation  by  assignment  of  stock  to  apply  on  debt;  Frink  v.  McClung,  9 
HL  569,  holding  that  an  honorary  obligation  will  not  constitute  a  disqualifying 
interest  in  a  witness;  Crary  y.  Carradine,  4  Ark.  225,  holding  witness  who  with- 
oat  eoDsideration  promised  to  pay  account  sued  on,  competent  as  witness  for 
defendant;  Littlefield  ▼.  Portland,  26  Me.  37,  holding  driver  competent  witness  for 
party  employing  dray  in  action  against  t'Own  for  loss  of  goods  on  dray  caused 
by  defective  highway. 
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Cited  in  reference  notes  in  30  A.  D.  694,  on  interest  rendering  person  incom- 
petent as  witness;  45  A.  D.  620,  on  competency  of  agent  to  testify  for  principal. 
When  limitations  commence  to  run. 

Cited  in  note  in  11  L.R.A.(N.S.)    1104,  as  to  when  limitations  commence  to 
rim  against  action  to  recover  money  paid  by  mistake. 
—  On  account. 

Cited  in  Figge  v.  Bergenthal,  130  Wis.  694,  110  N.  W.  798,  holding  statute 
runs  as  to  all  transactions  included  in  account  from  time  mutual  account  be- 
comes account  stated;  Radford  v.  Fowikes,  85  Va.  820,  8  S.  E.  817,  holding  statute 
begins  to  run  against  account  stated  from  the  date  it  becomes  such;  Gage  v. 
Dudley,  64  N.  H.  271,  9  Atl.  780;  Estes  v.  Hamilton-Brown  Shoe  Co.  54  Mo. 
App.  543, — holding  running  account  ceases  to  be  such  on  settlement  and  balance 
struck  though  balance  not  paid;  BelchertoAvn  v.  Bridgman,  118  Mass.  486, 
holding  statute  runs  against  item  omitted  from  town  treasurer's  annual  settle- 
ment; Lancey  v.  Maine  C.  R.  Co.  72  Me.  34,  holding  statute  runs  against  item 
omitted  by  mistake  at  time  account  stated  and  balance  paid;  Porter  v.  Chicago, 
I.  &  D.  R.  Co.  99  Iowa,  351,  68  N.  W.  724,  holding  statute  begins  to  run  from 
date  of  stating  account  though  balance  carried  to  new  account;  McLellan  v. 
Crofton,  6  Me.  307,  holding  cessation  of  dealings  between  parties  does  not  cause 
statute  to  operate  on  merchant's  account  between  them;  Say  ward  v.  Dexter, 
H.  &  Co.  19  C.  C.  A.  176,  44  U.  S.  App.  376,  72  Fed.  758,  holding  statute  not 
available  as  to  separate  items  where  account  stated  consisted  of  monthly  state- 
ments rendered  and  accepted;  Lowe  v.  Dowbarn,  26  Tex.  507,  holding  items  of 
mutual  accounts,  due  more  than  two  years  barred,  though  other  items  not  barred ; 
Auzerais  v.  Naglee,  74  Cal.  60,  15  Pac.  371,  holding  statute  begins  to  run  from 
date  account  is  stated  and  new  verbal  promise  is  binding;  Spring  v.  Gray,  5 
Mason,  505,  Fed.  Cas.  No.  13,259,  holding  contract  between  shipowners  and  ship- 
per to  receive  half  profits  not  merchant's  account  within  statute  of  limitations; 
Blair  v.  Drew,  6  N.  H.  235,  holding  items  in  mutual  accounts  within  six  years 
before  action  no  admission  of  unsettled  account  extending  beyond  six  years. 

Cited  in  reference  notes  in  60  A.  D.  258,  on  commencement  of  running  of 
limitations  on  balanced  account;  69  A.  D.  696,  on  operation  of  statute  of  limita* 
tions  in  case  of  extended  account. 

Cited  in  notes  in  62  A.  D.  94,  on  statute  of  limitations  in  case  of  account 
stated;  89  A.  D.  85,  on  application  of  statute  of  limitations  to  stated  accounts; 
89  A.  D.  77,  on  application  of  statute  of  limitations  to  merchants'  accounts; 
2  L.R.A.(N.S.)  573,  on  necessity  of  demand  for  deposit  to  start  statute  of  limita- 
tions running;  19  A.  D.  420,  on  running  of  limitations  against  depositor's 
claim;  3  A.  D.  48,  on  item  taking  open  account  out  of  state  of  limitations. 
What  is  an  account  stated. 

Cited  in  notes  in  62  A.  D.  85,  on  definition  and  elements  of  account  stated; 
1   E.   R.  C.  431,  on  account  stated  as  agreement  that  all   items  are  correct; 
27  L.R.A.  825,  on  balance  brought  forward  as  account  stated;   24  L.R.A.  737, 
on  entries  in  bank  book  as  contracts. 
Conclusiveness  of  acconnt  stated. 

Cited  in  reference  notes  in  41  A.  D.  66;  55  A.  D.  259, — on  conclusiveness  of 
stated  account;    16  A.  S.  R.  347,  on  conclusiveness  of  entries  in  bank  books; 
91  A.  D.  148,  on  binding  effect  upon  bank,  of  credits  in  depositor's  book. 
Effect  of  account  stated  as  evidence. 

Cited  in  Benites  v.  Hampton,  3  Utah,  369,  3  Pac.  206,  holding  proof  of  an 
account  stated  prima  facie  proof  of  accuracy  of  balance  found  due  therein. 
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15  AM.  DEC.  198,   McM£CHAN  t.  GRIFFING,  S  PICK.   149. 

Effect  of  notice  as  to  title. 

Cited  in  Tuttle  v.  Walton,  1  Ga.  43,  holding  lien  on  stock  under  act  of  1822 
unaffected  by  sheritT's  sale  of  stock,  purchaser  having  notice;  Kent  v.  Plummer. 
7  He.  464,  holding  attachment  creditor's  lien  not  impaired  by  subsequent  notice 
of  prior  conveyance;  Rogers  v.  Hussey,  36  Iowa,  664,  holding  purchaser  from 
grantee  without  notice  of  outstanding  title  takes  indefeasible  title  notwithstand- 
ing notice  thereof;  Doe  v.  Flake,  17  Me.  249,  holding  levy  by  one  acting  as 
appraiser  on  former  levy  not  defeated  because  of  notice;  Clark  v.  Watson,  141 
Mass.  248,  5  N.  E.  298,  holding  levy  on  land  of  grantee  in  form  only,  invalid  if 
person  levying  had  notice;  Toupin  v.  Peabody,  162  Mass.  473,  39  N.  E.  280,  hold- 
ing purchaser  of  land  with  knowledge  of  outstanding  lease  but  not  of  renewal 
clause,  not  bound  thereby;  Mullins  v.  Butte  Hardware  Co.  25  Mont.  525,  87 
A  8.  R,  430,  65  Pac.  1004,  holding  purchaser  of  mine  without  notice  of  out- 
standing equity  protected  though  his  vendor  had  notice. 

Distinguished  in  Pope  v.   Cutler,  22  Me.   105,  on   effect  on  subsequent  levy 
under  attachment  of  notice  of  former  unrecorded  levy. 
—  Of  unrecorded  deed  or  mortgage. 

Cited  in  Stafford  Nat.  Bank  v.  Sprague,  21  Blatchf.  473,  17  Fed.  784,  holding 
notice  of  unrecorded  deed  sufficient  to  raise  legal  presumption  of  notice  to  attach- 
ing creditor;  Lord  v.  Doyle,  1  Cliff.  453,  Fed.  Cas.  No.  8,505,  holding  knowl- 
edge of  prior  unrecorded  mortgage  as  effective  as  if  mortgage  recorded;  Mc- 
Laughlin V.  Shepherd,  32  Me.  143,  52  A.  D.  646,  holding  subsequent  purchaser  of 
land  vrith  notice  of  unrecorded  conveyance  cannot  by  registry  thereof  defeat 
former  deed;  Hanly  v.  Morse,  32  Me.  287  (dissenting  opinion),  on  effect  of 
notice  of  imrecorded  deed  upon  rights  of  subsequent  purchaser;  Hill  v.  Mc- 
Nichol,  76  Me.  314,  holding  purchaser  with  notice  of  unrecorded  deed  from  one 
without  notice  gets  good  title;  Whittemore  v.  Bean,  6  N.  H.  47,  holding  pur- 
chaser without  notice  of  unrecorded  deed  from  devisee  of  original  grantor  pro- 
tected against  imrecorded  deed. 

Cited  in  reference  notes  in  1  A.  D.  696,  on  constructive  notice  of  prior  unre- 
corded conveyance;  38  A.  D.  130,  on  effect  of  actual  or  constructive  notice  of 
unrecorded  deed;  16  A.  D.  337,  on  validity  of  unrecorded  instruments  as  against 
persons  having  notice  thereof;  23  A.  D.  185,  on  validity  as  to  subsequent  creditors 
with  notice,  of  unrecorded  marriage  settlement;  31  A.  8.  R.  217,  on  conveyance 
of  title  by  unrecorded  deeds. 

Cited  in  note  in  21  E.  R.  C.  815,  on  effect  of  actual  notice  of  prior  unrecorded 
deed. 

Sufficiency  of  notice. 

Cited  in  Reed  v.  Munn,  80  C.  C.  A.  215,  148  Fed.  737,  holding  stockholder's 
knowledge  of  outstanding  equitable  title  not  attributable  to  corporation;  Law- 
rence V.  Tucker,  7  Me.  195,  holding  implied  notice  of  conveyance  not  recorded 
must  leave  no  reasonable  doubt  of  existence  of  conveyance;  Wilson  v.  Hunter, 
30  Ind.  466  (dissenting  opinion),  on  siifficiency  of  notice  of  unrecorded  mort- 
gage to  put  purchaser  on  inquiry;  Martin  v.  Drjden,  6  111.  187,  holding?  attach- 
ment lien  dates  back  to  date  of  levy  when  followed  by  judgment  being  notice  to 
purchasers;  Smith  v.  Gibson,  15  Minn.  89,  Gil.  66,  holdin*;  record  of  land  con- 
tnct  for  purchase  of  unoccupied  land  not  notice  to  subsequent  purchaser; 
Fljnt  V.  Arnold,  2  Met.  619,  on  effect  of  record  of  mortgage  as  against  8ub?<e- 
quent  mortgage;  Grundies  v.  Reid,  107  111.  304,  on  effect  of  record  of  deed  where 
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one  appearing  to  hold  title  by  one  name  known  by  another;  Bell  y.  Twilight^ 
22  N.  H.  600,  on  sufficiency  of  description  of  unrecorded  deed  referred  to  in. 
mortgage  to  charge  mortgagee  with  notice;  Janvrin  v.  Janvrin,  60  N.  H.  169^ 
holding  purchaser  charged  with  notice  of  unrecorded  deed  where  he  has  knowl- 
edge of  facts  inviting  inquiry;  Dougherty  y.  Western  &  A.  R.  Co.  63  Ga.  304,. 
on  effect  of  designation  by  chief  engineer  of  boundary  of  right  of  way. 

Cited  in  reference  note  in  1  A.  S.  R.  300,  on  notice  as  either  express  or  im- 
plied. 
—  Possession  as  notice  generally. 

Cited  in  United  States  v.  Detroit  Timber  &  Lumber  Co.  200  U.  S.  321,  60 
L.  ed.  499,  26  Sup.  Ct.  Rep.  282;  Townsend  v.  Little,  109  U.  S.  504,  27  L.  ed. 
1012,  3  Sup.  Ct.  Rep.  357, — on  visible  possession  as  notice  of  title;  Flagg  v. 
Mann,  2  Sumn.  486,  Fed.  Cas.  No.  4,847,  on  possession  of  cestui  que  trust  SM- 
constructive  notice  to  purchaser  of  legal  title  from  trustees;  Stevens  v.  Magee,. 
81  Miss.  644,  33  So.  73,  on  nature  of  change  of  possession  of  land  occupied  by 
tenants  necessary  to  constitute  notice  of  sale;  Hamilton  v.  Fowlkes,  16  Ark.  340^ 
holding  visible  possession  by  settler  sufficient  to  put  purchaser  on  inquiry; 
Fair  v.  Stevenot,  29  Cal.  486,  holding  possession  under  unrecorded  deed  evidence- 
admissible  in  proof  of  title;  Smith  v.  Yule,  31  Cal.  180,  89  A.  D.  167,  holding 
vendee's  possession,  with  unrecorded  conveyance,  not  notice  to  subsequent  pur- 
chaser whose  conveyance  is  first  recorded;  McRae  v.  McMinn,  17  Fla.  876,  hoIding^ 
possession  by  other  than  grantor  of  land  pats  purchaser  on  inquiry  to  ascertain 
title;  Stockton  v.  National  Bank,  45  Fla.  690,  34  So.  897,  holding  attachment 
creditor  unaffected  by  unrecorded  deed,  because  hold-over  tenant  attorns  to  gran- 
tee; Hewes  v.  Wiswell,  8  Me.  94,  holding  entry  under  imrecorded  deed  with 
visible  occupancy  not  equivalent  of  registry;  Knox  v.  Silloway,  10  Me.  201,  hold- 
ing  tenant  in  common  in  enjoyment  of  rights  necessarily  in  possession  of  whole; 
Matthews  v.  Demerritt,  22  Me.  312,  holding  visible  possession  of  estate  by  grantee,, 
though  no  "visible  change"  implied  notice  to  subsequent  purchaser;  Boggs  v. 
Anderson,  60  Me.  161,  holding  second  mortgagee  notified  where  father  in  pos- 
session gave  deed  to  son  for  support  taking  mortgage  back;  Lash  v.  Hardick^ 
6  Dill.  505,  Fed.  Cas.  No.  8.097,  holding  possession  under  unrecorded  deed  must 
be  open,  notorious,  and  exclusive  to  afford  notice  to  judgment  creditor;  Sheldon 
V.  Conner,  48  Me.  684,  on  effect  of  open  possession  as  constructive  notice  of  un- 
recorded deed;  Pomroy  v.  Stevens,  11  Met.  244,  holding  "open- occupation,  etc.*' 
insufficient  notice  to  third  person  of  unrecorded  deed;  Jenkins  v.  Bodley,  Smedea- 
&,  M.  Ch.  338,  holding  actual  possession  of  land  constructive  notice  of  nature 
and  extent  of  rights  of  occupant;  Vaughn  v.  Tracy,  22  Mo.  416,  holding  posses- 
sion of  land  under  unrecorded  deed  not,  as  matter  of  law,  actual  notice  to  sub- 
sequent purchaser;  Pritchard  v.  Brown,  4  N.  H.  397,  17  A.  D.  431,  holding 
possession  of  land  by  cestui  que  trust  notice  of  trust  to  purchaser;  Rogers  v. 
Jones,  8  N.  H.  264,  holding  notice  of  possession  of  third  person  sufficient  to 
put  purchaser  on  inquiry;  Patten  v.  Moore,  32  N.  H.  382,  holding  person  pur- 
chasing land  in  possession  of  third  person  has  constructive  notice  of  title  of 
latter;  Cook  v.  Travis,  20  N.  Y.  400  (affirming  22  Barb.  338),  holding  possession 
by  judgment  debtor  after  sale  not  notice  to  subsequent  mortgagee  under  junior 
judgment;  Tuttle  v.  Jackson,  6  Wend.  213,  21  A.  D.  306,  holding  purchaser  at 
sheriff's  sale  has  constructive  notice  of  unrecorded  deed  where  grantee  is  in 
actual  possession;  Mainwarring  v.  Templeman,  51  Tex.  205,  holding  that  under 
statutes  possession  either  in  person  or  by  tenant  equivalent  to  registration; 
Rublee  v.  Mead,  2  Vt.  544,  holding  possession  under  unrecorded  deed  sufficient 


Digitized  by 


Google 


29  NOTES  ON  AMERICAN  DECISIONS.  [198-204 

notice  of  title  against  person  attaching  against  person  having  record  title; 
dissenting  opinions  in  Wickes  t.  Lake,  25  Wis.  71;  Ellison  t.  Torpin,  44  W. 
Va.  414,  30  S.  £.  183, — on  suflSciency  of  possession  to  pnt  purchaser  upon 
i]iq[uiiy  as  to  title;  Brown  v.  Volkening,  64  N.  Y.  76,  holding  possession 
to  be  equivalent  to  actual  notice  must  be  actual,  open,  and  visible  occu- 
pation; Adams-Booth  Co.  v.  Reid,  112  Fed.  106,  holding  not  constructive  notice 
to  mortgagee  where  young  sons  occupied  the  land  and  did  business  thereon; 
Baicer  v.  Thomas,  61  Hun,  17,  15  N.  Y.  Supp.  350;  Union  College  v.  Wheeler, 
59  Barb.  585,  5  Lans.  160;  Colonan  t.  Barklew,  27  N.  J.  L.  357,— holding  use  by 
grantee  of  land  having  no  buildings,  for  pasture,  not  notice  of  title;  Holmes  v. 
Stout,  10  N.  J.  £q.  419,  holding  cutting  wood  occasionally  not  evidence  of 
possession  sufficient  to  put  purchaser  on  inquiry;   Merritt  v.   Northern  R.  Co. 

12  Barb.  605,  holding  that  staking  out  line  of  railroad  and  setting  fence  posts 
insufficient  possession  to  charge  subsequent  purchaser;  Meehan  v.  Williams,  48 
Fa.  238,  22  Phila.  Leg.  Int.  164,  holding  occasional  entries  for  mining  coal 
insufficient  possession  to  give  notice  of  title  to  subsequent  purchaser. 

Gted  in  reference  note  in  28  A.  D.  51,  as  to  when  possession  is  notice  of  oc- 
eupant's  title. 
Cited  in  notes  in  11  E.  R.  C.  548,  on  possession  as  evidence  of  seisin  in  fee; 

13  L.R.A.  (N.S.)  79,  on  requisites  and  sufficiency  of  notice  of  title  by  possession 
of  land;  13  L.R»A.(N.S.)  89,  on  ambiguity  and  indefiniteness  of  possession  of 
land  as  affecting  notice  of  title;  13  L.R.A.(N.S.)  113,  on  possession  of  land  by 
vendee  under  unrecorded  deed  as  notice  of  title;  13  LJR.A.(N.S.)  100,  on  pos- 
session of  land  by  tenant  as  notice  of  landlord's  title  or  interest;  104  A.  S.  R. 
343.  on  fencing  and  pasturing  land  as  notice  of  rights;  104  A.  S.  R.  342,  on 
catting  of  wood  and  timber  as  notice  of  rights  in  land;  13  L.R.A. (N.S.)  87, 
OB  necessity  of  change  of  possession  of  land  to  give  notice  of  title. 

—  Proof  of  notice. 

Cited  in  Loughridge  v.  Rowland,  52  Miss.  546;  Williamson  v.  Brown,  15  N.  Y. 
354;  Gaibome  v.  Holmes,  51  Miss.  146, — holding  notice,  showing  subsequent 
purchase  to  be  in  bad  faith,  must  be  clearly  proved. 

15  AM.  DEC.  204,  PALMER  ▼.  STEBBIXS,  3  PICK.  188. 
Contracts  in  restraint  of  trade. 

Cited  in  Kellogg  v.  Larkin,  3  Chand.  (Wis.)  133,  3  Pinney  (Wis.)  123,  56 
A.  D.  164,  holding  agreement  to  store  wheat  for  one  person  only  at  specified 
place  for  specified  time  and  compensation,  valid;  Oregon  Steam  Nav. 
Co.  V.  Hale,  1  Wash.  Terr.  283,  34  A.  R.  803,  holding  a  greater  re- 
straint in  respect  to  territory  cannot  be  imposed  than  interest  to  be 
protected  requires;  Crystal  Ice  Mfg.  Co.  v.  San  Antonio  Brewing  Asso. 
8  Tex.  Civ.  App.  1,  27  S.  W.  210,  holding  ice  dealer's  contract  with  brewery  to 
famish  it  ice  for  one  year,  latter  not  to  compete,  valid;  Lange  v.  Werk,  2  Ohio 
St  519,  holding  contracts  in  partial  restraint  of  trade  illegal  unless  upon  val- 
nable  consideration  good  reasons  shown;  Lawrence  v.  Kidder,  10  Barb.  641, 
holding  contract  not  to  compete  in  New  York  west  of  Albany  in  manufacture  of 
pahn-leaf  beds,  void;  Chappel  v.  Brockway,  21  Wend.  157,  on  necessity  of  con- 
sideration in  contracts  in  restraint  of  trade  and  reason  for  entering  into  such 
contract;  Webster  v.  Buss,  61  N.  H.  40,  60  A.  R.  317,  upholding  agreement  to 
relinquish  teaming  business  limited  as  to  place  but  unlimited  as  to  time;  State 
▼.  Nebraska  Distilling  Co.  29  Neb.  700,  46  N.  W.  155,  holding  contract  by  dis- 
tilling corporation  which  tends  to  prevent  competition  within  state,  void;  Mit- 
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chell  V.  Branham.  104  Mo.  App.  480,  79  S.  W.  739,  holding  contract  not  to  en- 
gage in  saloon  business  in  same  town  for  three  years,  valid ;  Anchor  Electric  Co.  v, 
Hawkes,  171  Mass.  101,  68  A.  S.  R.  403,  41  L.R.A.  189,  50  N.  E.  509,  holding: 
contract  by  business  managers  of  three  corporations  to  form  new  corporation 
agreeing  not  to  compete  for  five  years,  valid;  Gameville  Fire  Alarm  Teleg.  Co* 
V.  Crane,  160  Mass.  50,  39  A.  S.  R.  458,  22  L.R.A.  673,  35  N.  E.  98,  holding 
contract  not  to  compete  in  manufacture  or  sale  of  fire-alarm  machines  for  ten 
years,  illegal;  Taylor  v.  Blanchard,  13  Allen,  370  90  A.  D.  203,  holding  contract 
never  to  *'carry  on  trade  of  manufacturing  and  selling  shoe  cutters  within 
state,"  illegal;  Central  Transp.  Co.  v.  Pullman's  Palace  Car  Co.  139  U.  S.  24, 
35  L.  ed.  55,  11  Sup.  Ct.  Rep.  478,  on  validity  of  sleeping  car  company  con* 
tract  *'not  to  engage  in  business  of  manufacturing,  using,  or  hiring  sleeping 
cars;"  Holmes  v.  Martin,  10  Ga.  503,  holding  restriction  in  sale  of  town  lot 
that  it  should  not  be  used  for  tavern,  valid;  Whitney  v.  Slayton,  40  Me.  224,. 
holding  agreement  not  to  engage  in  iron  casting  business  within  60  miles,  valid 
on  sale  of  foundry;  Ross  v.  Sadgbeer,  21  Wend.  166,  holding  consideration  not 
implied  from  seal  on  bond  against  engaging  in  certain  business  in  specified 
locality. 

Cited  in  reference  notes  in  43  A.  D.  96,  on  validity  of  contracts  in  restraint 
of  trade;  63  A.  D.  385,  on  validity  of  contract  in  reasonable  restraint  of  trade; 
63  A.  D.  385,  on  necessity  for  consideration  in  contract  in  restraint  of  trade. 

Cited  in  notes  in  31  A.  D.  122:  1  L.R,A.  456;  22  L.  ed.  U.  S.  316,— on 
contracts  in  restraint  of  trade;  92  A.  D.  752,  on  validity  of  contracts  in  restraint 
of  trade;  4  L.R.A.  154,  on  validity  of  contracts  in  partial  restraint  of  trade; 
92  A.  D.  758,  on  restraint  as  to  space  in  contracts  in  restraint  of  trade; 
74  A.  S.  R.  240,  on  what  combinations  constitute  unlawful  trusts. 
Burden  of  proof  in  action  on  bond. 

Cited  in  Philbrook  v.  Burgess,  52  Me.  271,  holding  burden  of  proving  perform- 
ance of  condition  of  bond  upon  defendant  on  plea  of  nil  debet, 

15  AM.  DEC.  207,  WHITING  v.  EARLE,  3  PICK.  201. 
Waiver  of  right  to  earnings  of  minor. 

Cited  in  Lowell  v.  Newport,  66  Me.  78:  Monaghan  v.  School  Dist.  No.  1,  38 
Wis.  100;  Morse  v.  Welton.  6  Conn.  547,  16  A.  D.  73,— holding  that  father  may 
by  agreement  relinquish  to  minor  son  his  right  to  son's  services;  Culberson  v. 
Alabama  Constr.  Co.  127  Ga.  599,  9  L.R.A.  (N.S.)  411,  56  S.  E.  765,  9  A.  &  E. 
Ann.  Cas.  507,  holdin<;  father's  assent  implied,  he  not  objecting  to  employment 
nor  demanding  earning-s :  Arni?trong  v.  McDonald,  10  Barb.  300,  holding  father'» 
assent  implied  where  minor  makes  contract  for  services  with  father's  knowl- 
edge, father  not  objecting;  House  v.  House,  6  Luzerne  Leg.  Reg.  61;  Atkins 
V.  Sherbino,  58  Vt.  248,  4  Atl.  703, — holding  that  father  cannot  recover  minor's 
wages  when  latter  made  contract  with  father's  knowledge  and  without  objec- 
tion; Treadwell  v.  Wells,  4  Colo.  260,  holding  minor  entitled  to  earnings  where 
he  contracts  on  his  own  account  and  with  father's  assent;  Boynton  v.  Clay, 
58  Me.  236,  holding  action  lies  by  minor  through  next  friend  with  mother'fr 
consent  for  services,  father  being  dead ;  Waugh  v.  Emerson,  79  Ala.  295,  holding 
that  minor  may  discharge  employer  by  receipting  for  money  received  where 
father  dead  and  mother  married;  Schoonover  v.  Sparrow,  38  Minn.  393,  3T 
N.  W.  949,  holding  action  lies  by  minor  for  services  rendered,  father  knowing^ 
of  contract  and  not  objecting;  State  ex  rel.  Jewett  v.  Barrett,  45  N.  H.  15,. 
holding  father  may  relinquish  right  to  minor's  services  by  informal  indenture 
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of  apprenticeship    not  binding  on  infant;   Com.  ex  rel.  Gilkeson  v.  Gilkeson,   1 
Phila.  194,  8    Phila.   Leg.  Int.  86,  5  Clark    (Pa.)   30,  3  Am.  L.  J.  605,  holding 
father  could   not    reassert   parental  claim   against  daugliter*8  will  where   latter 
fulfills  informal  apprenticeship;  Vamey  v.  Young,  11  Vt.  2.i8,  on  right  of  father 
to  relinquish   by   agreement  right  to  services  of  minor  son ;   Kerwin  v.  Wright, 
59  Ind.  369,    holding  mother's   indenture  of  apprenticeship  of  minor   providing 
for  compensation  protects  master  for  payments  made  minor;  Riley  v.  Ril«y,  38 
W.  Va.  283,  18  S.  E.  569,  holding  that  fact  of  emancipation  to  be  question  for 
jury  where  minor  lived  with  uncle;  Wodell  v.  Coggeshall,  2  Met.  89,  36  A.  D. 
391,  holding  no  action  lies  by  father  for  enticing  away  minor  where  minor  emanci- 
pated; Com.  ex  rel.  Terry  v.  Dougherty,  1  Legal  Gaz.  Rep.  63,  holding  father's 
right  to  custody  lost  where  child's  aunt  with  father's  consent  supported  child 
for  eight  years. 

Cited  in  reference  notes  in  31  A.  D.  119,  on  earnings  of  infant  child;  53  A.  D. 
779,  on  right  of  father  to  earnings  of  minor  child. 

Cited  in  notes  in  35  A.  R.  119,  on  presumption  of  parent's  relinquishment 
of  right  to  earnings  of  child:  113  A.  S.  R.  115,  on  acts  amounting  to  emancipa- 
tion of  infants. 

—  As  affecting  father's  creditors. 

Cited  in  Merrill  v.  Hussey,  101  Me.  439,  64  Atl.  819,  holding  insolvent  father 
may  relinquish  right  to  future  earnings  of  minor  as  against  his  creditors; 
McCall  V.  Sinclair,  14  Ala.  760,  holding  creditors  of  father  cannot  take  earn- 
ings of  minor  son  where  father  relinquished  right  to  earnings:  Johnson  v.  Sils- 
bee,  49  N.  H.  543,  holding  emancipated  minor  daughter's  earnings  as  housekeeper 
for  father  not  subject  to  payment  of  father's  debts;  Manchester  v.  Smith,  12 
Pick.  113,  holding  father's  creditors  cannot  attach  minor's  wages  where  minor 
with  father's  consent  hired  out  latter  not  claiming  earnings;  Donegan  v.  Davis, 
66  Ala.  362,  holding  minor's  wages  released  from  father's  creditors  where  minor 
supports  himself,  paying  for  board  at  home. 

—  Proof  of  waiver. 

Cited  in  Dierker  v.  Hess,  54  Mo.  246;  Everett  v.  Sherfey,  1  Iowa,  356,— 
holding  that  emancipation  of  minor  may  be  proved  by  direct  proof  or  implied 
from  circumstances. 

Garnishee  as  tmstee. 

Cited  in  Adams  v.  Blodgett,  2  Woodb.  k  M.  233,  Fed.  Cas.  No.  46,  holding 
liability  of  garnishee  that  of  trustee. 

15  AM.  DEC.  208,  COOK  v.  HULL,  S  PICK.  269. 
Rights  of  riparian  owner. 

Cited  in  reference  notes  in  26  A.  D.  390,  on  rights  of  riparian  proprietor;  16 
A.  D.  698,  on  rights  in  water  course;  35  A.  D.  239,  on  prescriptive  right  to  over- 
flow another's  land;  36  A.  D.  338,  on  water  rights  obtained  by  appropriation  and 
prescription. 

Cited  in  notes  in  23  A.  D.  513,  on  extent  of  owner's  ri^ht  in  stream  flowing 
through  his  land ;  79  A.  D.  643,  on  what  is  reasonable  use  of  water  for  irrigation 
purposes  by  riparian  owner;  32  A.  R.  165,  on  rights  of  riparian  owners  as  to  ice. 

-Right  to  divert. 

Cited  in  Stein  v.  Burden,  29  Ala.  127,  65  A.  D.  394,  holding  riparian  proprietor 
diverting  running  water  liable  to  lower  proprietor  for  material  diminution ;  Lux  v. 
Haggin,  69  Cal.  255.  10  Pac.  674,  holding  riparian  proprietors  entitled  to  reason- 
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able  use  of  waters  of  stream  for  purpose  of  irrigation ;  Blanchard  y.  Baker,  8  Me. 
253,  23  A.  D.  504,  holding  right  to  divert  water  of  stream  for  irrigation  must  bo 
so  exercised  as  not  to  essentially  diminish  quantity;  Stowell  v.  Lincoln,  11  Gray, 
434;  Newhall  v.  Ireson,  8  Cush.  595,  54  A.  D.  790,— holding  that  action  lies 
against  upper  riparian  owner  for  material  diminution  by  division  though  no 
actual  damage  shown;  Elliot  v.  Fitchburg  R.  Co.  10  Cush.  191,  57  A.  D.  85,  hold- 
ing action  does  not  lie  against  upper  riparian  owner  for  diversion  unless  actual 
damage  shown;  Garwoods  v.  New  York  C.  k  H.  R.  R.  Co.  17  Hun,  356,  holding 
injunction  lies  restraining  upper  riparian  owner  from  diverting  water  of  stream 
into  tanks  and  reservoirs;  Paine  v.  Woods,  108  Mass.  160,  on  right  of  milldam 
owner  under  mill  act  to  cut  ice  on  land  overflowed  by  erection  of  dam;  Brookville 
A  M.  Hydraulic  Co.  v.  Butler,  91  Ind.  134,  46  A.  R.  580,  holding  owner  of  ease- 
ment to  overflow  another's  land  not  entitled  to  ice  formed  on  water  covering  land ; 
Stillman  v.  White  Rock  Mfg.  Co.  3  Woodb.  &  M.  539,  Fed.  Cas.  No.  13,446,  hold- 
ing owner  of  land  on  one  side  of  river  cannot  divert  unreasonable  amount  of  water 

—  lioss  of  right  to  use  water. 

Cited  in  note  in  41  L.R.A.  758,  on  nonforfeiture  of  right  to  use  and  flow  of 
water  in  stream  by  mere  nonuse. 

15  AM.  DEO.  209,  WHITE  ▼.  HAIjE,  3  PICK.  291. 
Admissions  by  Joint  debtors. 

Cited  in  McCutchin  v.  Bankston,  2  Ga.  244,  holding  admissions  by  memtrer  of 
firm  not  party  to  suit  admissible  as  evidence  to  charge  other  members;  Parker 
V.  Merrill,  6  Me.  41,  holding  declarations  by  partner  after  dissolution  admissible 
for  plaintiff  in  action  against  all;  Cady  v.  Shepherd,  11  Pick.  400,  22  A.  D.  379, 
holding  admissions  of  partner  after  dissolution  in  relation  to  demand  against 
firm  not  barred,  admissible  against  copartner;  Reid  v.  McNaughton,  15  Barb.  168; 
Montgomery  v.  Dillingham,  3  Smedes  &  M.  647, — ^holding  admissions  of  joint 
maker  of  note  evidence  against  comakers  in  suit  against  them  all ;  Mann  v.  Locke, 
11  N.  H.  246,  holding  admissions  by  partner  after  dissolution  competent  against 
firm  as  to  contracts  made  before  dissolution;  Dunham  t.  Dodge,  10  Barb.  566; 
Armstrong  v.  Farrar,  8  Mo.  627, — holding  declarations  by  one  devisee  as  to 
competency  of  testator  evidence  against  all. 
Effect  on  limitations  of  payment  or  promise  by  Joint  debtor  —  Payment. 

Cited  in  Sigoumey  v.  Drury,  14  Pick.  387,  holding  note  within  statute  as 
against  surety  where  principal  in  joint  and  several  note  paid  interest  annually; 
Shoemaker  v.  Benedict,  11  N.  Y.  176,  62  A.  D.  95,  holding  payment  by  one  joint 
and  several  maker  before  bar  does  not  affect  defense  of  other  makers ;  Exeter  Bank 
v.  Sullivan,  6  N.  H.  124,  holding  payment  by  surety  on  note  does  not  take  case  out 
of  statute  as  to  other  sureties;  Craig  v.  Callaway  County  Court,  12  Mo.  94  (dis- 
senting opinion),  on  effect  of  payment  of  interest  by  one  joint  obligor  on  operation 
of  statute. 

—  Promise. 

Cited  in  Bird  v.  Adams,  7  Ga.  505,  holding  promise  made  to  former  holder  of 
negotiable  note  by  maker  sufficient  to  take  case  out  of  statute;  Brewster  v. 
Hardeman,  Dudley  (Ga.)  138,  holding  debt  not  revived  against  other  partners  by 
promise  of  one  partner  after  dissolution  and  debt  barred;  Cox  v.  Bailey,  9  Ga. 
467,  64  A.  D.  358,  holding  promise  by  one  joint  promisor  before  bar  takes  case  out 
of  statute  as  to  all. 

Cited  in  reference  note  in  54  A.  D.  360,  on  acknowledgment  by  one  of  several 
joint  and  several  obligors  as  affecting  limitation  of  action  against  others. 
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Cited  in  notes  in  62  A.  D.  102,  on  promiBe,  acknowledgment,  or  payment  by 
joint  debtor,  partner,  etc,  as  taking  case  out  of  statute  of  limitations;  65  A.  S. 
R.  686,  on  p&rt  p&yment  or  acknowledgment  of  barred  claim  by  one  joint  debtor; 
15  LRA.  656,  on  power  of  partner  after  dissolution  to  interrupt  statute  of  limi- 
tations as  to  firm  debt. 

15  AM.  DEC.   a  lO,  PIERCE  T.  PIERCE,  3  PICK.  S99. 
Refusal  of  dWorce  for  plaintlirs  fault  or  oonnlTance. 

Cited  in  Alexander  v.  Alexander,  140  Ind.  555,  38  N.  £.  855,  holding  divorce 
ctiinot  be  granted  where  both  parties  are  found  guilty  of  matrimonial  offense; 
Karger  v.  Karger,  19  Misc.  236,  44  N.  Y.  Supp.  219,  26  N.  Y.  Civ.  Proc.  Rep.  161, 
liolding  husband  not  entitled  to  divorce  for  wife's  adultery  when  he  could  have 
prevented  it-.  May  v.  May,  108  Iowa,  1,  75  A.  S.  R.  202,  78  N.  W.  703,  holding 
wife's  adultery  committed  with  spy  of  husband  does  not  entitle  him  to  divorce; 
Eikenbury  v.  Eikenbury,  33  Ind.  App.  69,  70  N.  E.  837,  holding  party  guilty  of 
sdultery  not  entitled  to  divorce  on  ground  of  abandonment;  Dennis  v.  Dennis, 
68  Conn.  186,  57  A.  S.  R.  95,  34  L.R.A.  449,  36  Atl.  34,  holding  husband's  adultery 
brought  about  by  wife's  connivance  not  ground  for  divorce;  Viertel  v.  Viertel,  86 
Mo.  App.  494,  holding  wife's  adultery  with  connivance  of  husband  not  ground  for 
divorce;  Masterman  v.  Masterman,  58  Kan.  748,  51  Pac.  277,  holding  provocation 
a  defense  in  action  for  divorce  for  extreme  cruelty  where  words  alone  relied  on; 
Loud  V.  Loud,  129  Mass.  14,  holding  appearance  by  wife  in  foreign  court  and  de- 
cree against  her  prevents  decree  in  her  favor;  Pratt  v.  Pratt,  157  Mass.  503,  21 
LJtA.  97,  32  N.  E.  747,  on  effect  of  husband's  connivance  in  wife's  adultery  on 
husband's  action  for  divorce. 

Cited  in  reference  notes  in  15  A.  D.  547;  25  A  D.  99;  26  A.  D.  732;  27  A.  D. 
80,— aa  to  when  plaintiff's  misconduct  is  a  bar  to  suit  for  divorce;  49  A.  8.  R. 
783,  on  effect  upon  right  to  divorce  of  plaintiff's  violation  of  marriage  contract; 
57  A  S.  R.  101,  on  connivance  as  defense  against  divorce  on  ground  of  adultery. 

Cited  in  notes  in  29  A.  D.  679,  on  necessity  that  ill-treatment  must  not  be  pro- 
voked in  order  to  entitle  to  divorce;  12  L.R.A.  527,  on  propriety  of  methods  of 
obtaining  proof  of  adultery  to  obtain  divorce;  25  L.RA.  565,  on  how  far  divorce 
statutes  will  be  regarded  as  having  abrogated  the  maxim  that  one  cannot  profit 
by  his  own  wrong. 

15  AM.  DEC.  214,  COM.  ▼.  BliANBING,  3  PICK.  304. 
Place  of  oonunlttlng  crime. 

Cited  in  Com.  v.  Macloon,  101  Mass.  1,  100  A.  D.  89,  holding  foreigner  may  be 
convicted  of  manslaughter  of  person  dying  within  state  though  wound  inflicted 
elsewhere;  Crow  v.  State,  18  Ala.  541,  holding  person  who  with  intent  to  convert 
slsTe  entices  him  to  another  county  indictable  there;  Armour  Packing  Co.  v. 
United  States,  14  L.R.A.(N.S.)  400,  82  C.  C.  A.  135,  153  Fed.  1,  holding  receiving 
rebates  in  violation  of  EUdns  law  continuous  crime  punishable  in  any  district 
transportation  conducted;  Com.  v.  Pettes,  114  Mass.  307,  holding  felony  caused  to 
be  committed  in  one  county  by  letters  written  elsewhere  indictable  in  that  county; 
LJndaey  y.  State,  38  Ohio  St.  507,  holding  one  who  employs  innocent  agent  to 
fitter  forged  deed  in  another  state  liable  to  prosecution  therein;  Re  Palliser,  136 
U.  8.  257,  34  L.  ed.  514,  10  Sup.  Ct.  Rep.  1034,  holding  that  tendering  money  by 
letter  to  officer  to  induce  him  to  violate  duty  punishable  where  letter  received. 

Cited  in  note  in  19  L.ILA.  775,  on  locality  of  crime  committed  through  agency 
d  mails  or  of  carriers. 

Am.  Dec  Vol.  HI.— 3. 
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—  lilbel. 

Cited  in  Re  Buell,  3  Dill.  116,  Fed.  Cas.  No.  2,102,  holding  person  eomposing 
libel  in  one  jurisdiction  and  causing  its  publication  in  another  punishable  in 
latter;  Re  Cook,  49  Fed.  833,  on  liability  of  person  to  punishment  in  place  wher» 
libel  published  though  party  in  another  jurisdiction;  State  ex  rel.  Taubman  v. 
Huston,  19  S.  D.  644,  117  A.  S.  R.  970,  104  N.  W.  451,  9  A.  &  E.  Ann.  Cas.  381, 
holding  newspaper  proprietor  sending  paper  containing  libel  by  mail  punishable 
where  printed  and  in  county  received;  Belo  t.  Wren,  63  Tex.  686,  holding  action 
for  libel  published  in  newspaper  may  be  brought  in  any  county  where  newspaper 
circulated;  Re  Kowalsky,  73  Cal.  120,  14  Pac.  399,  holding  §  9,  art.  1  of  Constitu- 
tion applies  to  one  causing  publication  of  libel  in  newspaper. 

CitcMl  in  reference  note  in  117  A.  S.  R.  971,  on  place  where  libel  is  committed 
when  published  in  one  state  but  circulated  in  another. 

Cited  in  note  in  15  A.  S.  R.  337,  on  place  where  newspaper  libel  committed. 
Malice  as  element  of  libel. 

Cited  in  reference  notes  in  37  A.  D.  36,  on  malice  in  libel;  27  A.  S.  R.  369,  on 
alleging  of  malicious  publication  in  criminal  libel. 

Cited  in  note  in  2  L.R.A.  129,  130,  on  malice  as  element  of  libeL 
Presumption  of  malloe. 

Cited  in  note  in  21  A.  D.  114,  on  inference  of  malicious  intent  if  publication  is 
faUe. 
Bfallce  as  question  for  jnry  in  libel. 

Cited  in  Com.  v.  Sanderson,  2  Clark  (Pa.)  54,  3  Pa.  L.  J.  269,  holding  question 
of  malice  in  publication  of  libel  for  jury  where  defendant  permitted  to  rebut  pre- 
sumption; Com.  ▼.  Anthes,  5  Gray,  185  (dissenting  opinion),  on  right  of  jury  to 
determine  law  and  fact  on  indictment  for  libel. 
liiability  for  libel. 

Cited  in  note  in  86  A.  D.  91,  92,  on  liability  of  newspapers  for  libel. 
Publication  of  libel. 

Cited  in  Sproul  v.  Pillsbury,  72  Me.  20,  holding  declaration  for  newspaper  libel 
sufficient  all^^ation  being  that  libel  was  printed  and  published  in  newspaper; 
Blgelow  v.  Sprague,  140  Mass.  425,  5  N.  E.  144,  holding  distinct  deliveries  of 
pamphlet  containing  libel  admissible  to  substantiate  publication  and  as  basis  of 
recovery. 

Cited  in  reference  note  in  52  A.  D.  770,  on  what  constitutes  publication  of  libeL 
Privileged  communications. 

Cited  in  reference  notes  in  66  A.  D.  486,  on  what  are  privileged  communications ; 
78  A.  D.  290,  as  to  when  publication  of  judicial  proceedings  is  libelous. 

Cited  in  notes  in  2  A.  D.  433,  on  statements  before  judicial  bodies  as  privileged; 
7  E.  R.  C.  731,  on  liability  of  counsel  for  defamatory  words  published  in  course  of 
judicial  proceeding. 
liibel;  truth  as  defense. 

Cited  in  Patterson  v.  Colorado,  205  U.  S.  454,  51  L.  ed.  879,  27  Sup.  Ct.  Rep. 
556,  10  A.  ft  E.  Ann.  Cas.  689,  holding  proof  of  truth  of  an  improper  publication 
made  pending  suit  no  defense  in  contempt  proceedings;  Perry  v.  Porter,  124  Mass. 
338,  holding  imder  statute  truth  of  libel  sufficient  justification  in  civil  as  well  as 
criminal  actions;  Cowley  v.  Pulsifer,  137  Mass.  392,  50  A.  R.  318,  holding  publi- 
cation of  petition  to  disbar  attorney  filed  in  clerk's  office  in  vacation  not  privi- 
leged; State  V.  Conklin,  47  Or.  509,  84  Pac.  482,  on  admissibility  of  proof  of  the 
truth  of  matter  constituting  criminal  libel,  as  defense. 
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Cited  in  reference  notes  in  31  A.  D.  780,  on  truth  as  justification  and  in  mitiga- 
tion; 97  A.  D.  616,  on  truth  as  defense  to  criminal  prosecution  for  libel ;  77  A.  S. 
B.  664,  on  belief  in  truth  of  charge  as  justification  or  excuse  for  libelous  publi- 
cation. 

Cited  in  notes  in  21  A.  D.  114,  on  truth  as  justification  and  in  mitigation; 
91  A  S.  R.  290;  21  LJLA.  610,— on  truth  as  defense  to  criminal  prosecution  for 
fibel;  9  £.  R.  C.  194,  on  admissibility  in  action  for  libel  of  proof  of  truth  of 
eriminal  charge. 
Liberty  of  the  press. 

Cited  in  Fitzpatrick  ▼.  Daily  States  Pub.  Co.  48  La.  Ann.  1116,  20  So.  173; 
State  ▼.  McKee,  78  Conn.  18,  84  A.  S.  R.  124,  49  LJLA.  642,  46  Atl.  409,— on 
what  was  understood  by  "liberty  of  the  press"  at  time  of  framing  Constitution. 

Cited  in  note  in  18  L.R.A.  420,  on  provisions  as  to  malicious  libel  as  violation 
of  guaranty  of  free  speech. 
Libel  as  a  crime. 

Cited  in  Comu  ▼.  Whitmarsh,  Thacher,  Crim.  Cas.  441;  State  v.  Bumham,  9 
K.  H.  34,  31  A.  D.  217,— holding  that  libel  an  offense  for  which  party  is  liable 
to  be  indicted,  and  pvmiehed. 

Cited  in  reference  note  in  78  A.  S.  R.  918,  on  libel  as  a  public  offense. 
Damages  fov  newspaper  Ubel. 

Cited  in  note  in  16  A.  S.  R.  340,  364,  368,  on  elements  increasing  or  mitigating 
damages  for  newspaper  libeL 

15  AM.  DEO.  %%t,  POTTER  ▼.  HALL,  8  PICK.  368. 
Property  liable  to  attacdiment. 

Cited  in  Harmon  y.  Moore,  69  Me.  428,  holding  attachment  of  horses  harnessed 
to  mail  wagon  in  charge  of  mail-carrier,  void;  Mack  t.  Parks,  8  Gray,  617,  69  A. 
D.  267,  holding  watch  upon  debtor's  person  not  liable  to  attachment;  Eddy  ▼. 
O'Hara,  132  Mass.  66,  on  right  to  subject  to  attachment  wages  of  seaman  on 
coasting  voyage;  Boston,  C.  &  M.  R.  Co.  v.  Gilmore,  37  N.  H.  410,  72  A.  D.  336, 
holding  locomotive  engines,  freight,  aand  passenger  cars  of  railway  liable  to  at- 
tachment when  not  in  use. 

15  AM.  DEC.  S28,  BODWELL  ▼.  OSGOOD,  3  PICK.  379. 
What  publications  are  privileged. 

Cited  in  White  v.  NicoUs,  3  How.  266,  11  L.  ed.  691,  holding  letter  to  President 
of  United  States  containing  charges  against  officer,  actionable  if  false  and 
malicious;  Ramsey  v.  Cheek,  109  N.  C.  270,  13  S.  E.  776,  holding  letter  to  superin- 
tendent of  census  charging  enumerator  with  murdering  two  Union  soldiers  and 
defrauding  writer,  actionable;  Logan  v.  Hodges,  146  N.  C.  38,  69  S.  E.  349,  hold- 
ing postal  card  containing  libelous  communication  concerning  official  not  privil- 
eged when  not  addressed  to  proper  official;  Clemmons  v.  Danforth,  67  Vt.  617, 
48  A.  8.  R.  836,  32  Atl.  626,  holding  words  spoken  in  judicial  proceedings 
privileged  only  so  far  as  material  to  matter  in  controversy;  Dow  v.  Long,  190 
Mass.  138,  76  N.  E.  667,  on  what  constitutes  libel  in  conunenting  on  attitude  con- 
vening public  of  person  seeking  or  holding  office;  Johnson  v.  Brown,  13  W.  Va. 
71,  holding  plea  that  libelous  publication  was  made  in  pleadings  must  show 
pertinency  or  must  deny  malice. 

Cited  in  reference  notes  in  31  A.  D.  224;  16  A.  S.  R.  696, — on  privileged  com- 
munications; 66  A.  D.  486,  on  what  are  privileged  communications;  43  A.  S.  R. 
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696,  on  privilege  in  discussion  of  official  conduct;  56  A.  S.  R.  177,  on  qualified 
privilege  in  communication  necessary  to  protection  of  interests. 

Cited  in  notes  in  27  A.  D.  158,  on  privileged  communications;  34  A.  D.  249,  on 
communication  designed  to  secure  removal  of  officer  as  libel;  9  E.  R.  C.  81,  on 
communication  made  in  discharge  of  public  or  private  duty  as  privileged. 
Defense  to  libel  suit. 

Cited  in  State  v.  Burnham,  9  N.  H.  34,  31  A.  D.  217,  holding  probable  eauae 
for  publication  of  what  is  false  about  another  unaccompanied  by  good  motives,  no 
defense. 

Presumption  and  burden  of  proof  as  to  malice. 

Cited  in  Gilmer  v.  Eubank,  13  111.  271,  holding  malice  presumed  where  words 
actionable  in  themselves  are  spoken  unless  when  spoken  under  privilege;  Ferret 
V.  New  Orleans  Times  Newspaper,  25  La.  Ann.  170,  holding  malice  implied  where 
charges  in  libel  published  in  newspaper  are  false;  French  v.  White,  4  W.  Va.  170, 
on  presumption  of  malice  in  deliberate  publication  of  libel  knowing  it  to  be  false; 
Center  v.  Spring,  2  Iowa,  393,  on  necessity  of  proving  malice  in  action  for 
prosecution  felony  charge  without  probable  cause. 

Cited  in  reference  notes  in  76  A.  D.  52,  on  implication  of  malice  where  publi- 
cation is  false;  66  A.  D.  202,  on  presumption  of  malice  from  publication  of  libel. 
Evidence  of  malice. 

Cited  in  Symonds  v.  Carter,  32  N.  H.  458,  holding  evidence  of  other  words  or 
acts  than  those  in  complaint  tending  to  show  malice,  admissible. 

Cited  in  reference  note  in  30  A.  S.  R.  533,  on  evidence  of  malice  in  publishing 
libel. 
Rebuttal  of  malice. 

Cited  in  Knight  v.  Foster,  39  N.  H.  576;  King  v.  Root,  4  Wend.  113,  21  A.  D. 
102  (dissenting  opinion), — on  admissibility  of  evidence  of  probable  cause  for 
purpose  of  rebutting  evidence  of  malice. 

Cited  in  reference  note  in  76  A.  D.  53,  on  rebuttal  of  malice  by  showing  com- 
munication privileged. 
Aggravation  of  damages  by  defense. 

Cited  in  Denslow  v.  Van  Horn,  16  Iowa,  476,  on  effect  of  failure  to  prove  alle- 
gations of  unchastity  in  action  for  breach  of  promise,  as  affecting  damages. 
Excessive  damages. 

Cited  in  Allen  v.  Blunt,  2  Woodb.  AM.  121,  Fed.  Cas.  No.  217,  holding  damages 
for  violation  of  patent  right  not  excessive  unless  greater  than  sufficient  to  in- 
demnify patentee. 
—  As  ground  for  new  trial. 

Cited  in  New  Orleans,  J.  ft  G.  N.  R.  Co.  v.  Hurst,  36  Miss.  660,  74  A.  D.  785; 
Aldrich  v.  Palmer,  24  Cal.  513, — ^holding  court  will  not  disturb  damages  as  fixed 
by  jury  imless  verdict  not  result  of  cool  dispassionate  judgment;  Howard  v. 
Grover,  28  Me.  97,  48  A.  D.  478,  on  power  of  court  to  set  aside  verdict  on  groimd 
of  excessive  damages. 

Cited  in  notes  in  38  A.  D.  106;  8  E.  R.  C.  459,— on  excessive  damages  as  ground 
for  new  trial. 
Malicious  prosecution;  when  action  lies. 

Cited  in  note  in  26  A.  S.  R.  130,  on  want  of  jurisdiction  in  court  in  which 
prosecution  was  commenced  as  defense  to  action  for  malicious  prosecution. 

Distinguished  in  Lark  v.  Bande,  4  Mo.  App.  186,  holding  party  telling  officer 
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alleged  &cta  accusing  person  of  felony  but  without  directing  arrest  not  liable  for 
malicious  prosecution;  Castro  y.  DeUriarte,  12  Fed.  250,  2  N.  Y.  Civ.  Pro.  Rep. 
210,  holding  action  for  malicious  prosecution  lies  where  subject-matter  and  person 
wen  within  jurisdiction  of  magistrate  or  court. 

IS  AM.  1>S:C.   ass,  fanning  t.  CHADWICK,  S  pick.  430. 
inien  assumpsit  lies. 

Cited  in  Pickering  t.  De  Bochemont,  46  N.  H.  67,  holding  assumpsit  lies  by  per- 
son creating  trust  for  unexpended  balance  in  trustee's  hands  trust  purpose  being 
accomplished. 
Remedy  between  Joint  owners  or  tenants  in  common. 

C^ted  in  Clark  v.  Sidway,  142  U.  S.  682,  35  L.  ed.  1157,  12  Sup.  Ct.  Rep.  327, 

holding  persons  jointly  ptmdiasing  land  for  speculation  may  sue  each  other  at 

kw  for  reimbursement  of  money  invested;   Andrews  ▼.  Murphy,   12  Ga.  431, 

holding  equity  has  concurrent  jurisdiction  with  courts  of  law  over  matters  of  ac- 

coont  between  tenants  in  common;  Maguire  v.  Pingree,  30  Me.  508,  holding  one 

joint  owner  of  vessel  cannot  sue  other  at  law  for  proportion  of  avails  in  absence 

of  settlement;   Nelson  v.  Clapp,  127  Mass.  476,  holding  action  at  law  lies  for 

flbsre  of  dividends  received  by  ootenant  on  stock  purchased  for  joint  benefit; 

Blood  V.  Blood,  110  Mass.  545,  on  right  of  tenant  in  common  to  maintain  bill  for 

accomit  of  profits  of  personalty;  Coleman  v.  Coleman,  1  Pearson  (Pa.)  470,  hold- 

tog  tenants  of  mines  liable  to  account  at  conunon  law  and  under  act  of  1850; 

Peabody  v.  Allen,  104  Mass.  345,  80  N.  £.  582,  holding  under  statute  administrator 

required  to  retain  assets  to  satisfy  unascertained  amount  due  on  intestate's  joint 

adventure. 

Cited  in  note  in  23  A.  D.  393,  on  cotenants. 
—  Assumpsit. 

Cited  in  King  v.  Martin,  67  Ala.  177,  holding  assumpsit  lies  by  tenant  in  com- 
mon against  other  tenants  for  share  of  estate  received  by  latter;  Dickinson  v. 
Williams,  11  Cush.  258,  59  A.  D.  142,  holding  assumpsit  lies  by  tenant  in  com- 
mon against  cotenant  for  money  expended  in  removing  joint  encumbrance ;  Shep- 
ard  V.  Richard,  2  Gray,  424,  61  A.  D.  473,  holding  assumpsit  lies  against  cotenant 
receiving  more  than  his  share  of  profits  leaving  balance  after  proper  deductions ; 
Wheeler  v.  Wheeler,  111  Mass.  247,  holding  assumpsit  lies  against  cotenant  on 
his  agreement  to  repay  proportion  of  expenditures  for  estate;  McLellan  v.  Long- 
fellow, 34  Me.  552,  implying  promise  to  pay  co-owner  from  admission  of  cor- 
rectness of  account  by  joint  owner  after  sale  of  his  interest;  Cochran  v.  Carring- 
ton,  25  Wend.  409,  holding  assumpsit  lies  against  cotenant  for  share  of  sum  re- 
ceived by  latter  for  hire  of  joint  property. 

Cited  in  reference  notes  in  61  A.  D.  475,  on  assumpsit  against  cotenant;  59 
A  D.  144,  on  right  of  tenant  in  common  to  sue  cotenant  in  assumpsit  when  ac- 
connt  authorized. 

Cited  in  notes  in  14  A.  D.  587;  28  L.R.A.  845, — on  remedy  by  action  in  as- 
sumpsit to  compel  cotenants  to  accoimt  for  use  and  occupation  and  rents  and 
profits. 

Remedy  between  partners. 

Cited  in  Waring  v.  Cram,  1  Pars.  Sel.  Eq.  Cas.  516,  holding  partner  must  ac- 
eoimt  for  profits  9iade  by  clandestinely  carrying  on  another  trade  injurious  to 
partnership;  Stevens  v.  Baker,  1  Wash.  Terr.  316,  holding  partner  cannot  sue 
<ii>partiier  at  law  npcm  unsettled  copartnership  indebtedness;  Gibson  v.  Moore,  6 
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N.  H.  547,  holding  action  lies  by  partner  against  copartner  for  balance  found  due 
on  portion  of  partnership  affairs;  Richmond  ▼.  Parker,  12  Met.  48;  Burley  v. 
Harris,  8  N.  H.  233,  29  A.  D.  650;  Williams  ▼.  Henshaw,  11  Pick.  79,  22  A.  D. 
366, — on  right  of  one  partner  to  maintain  action  at  law  against  copartner  to  re- 
cover balance  admitted;  Martin  ▼.  Solomon,  5  Harr.  (Del.)  344,  holding  partners 
may  sue  at  law,  after  settlement  and  admitted  balance,  without  express  promise  to 
pay;  Qoldthwait  ▼.  Day,  149  Mass.  185,  21  N.  £.  359,  holding  bill  on  mutual  ac- 
coimt  imports  offer  to  pay  balance  found  due  from  plaintiff  to  defendant. 

Cited  in  notes  in  12  A.  D.  651,  on  action  between  partners  on  final  settlement; 
40  A.  S.  R.  574,  on  remedy  which  one  partner  has  by  suit  or  action  against  another 
after  dissolution. 

—  Assnmpsit. 

Cited  in  Dakin  ▼.  Graves,  48  N.  H.  45,  holding  assumpsit  lies  against  copartner 
for  share  of  assets  in  latter's  hands  at  dissolution  unaccoimted  for;  Textile  Work- 
ers Union  No.  1  ▼.  Barrett,  19  R.  I.  663,  36  Atl.  5,  holding  assiunpsit  lies  by  one 
partner  against  copartner  after  dissolution  to  recover  ascertained  balance;  Ryder 
v.  Wilcox,  103  Mass.  24,  holding  assiunpsit  does  not  lie  against  copartner  for 
breach  of  agreement  in  failing  to  make  annual  settlements;  Capen  y.  Barrows,  1 
Gray,  376,  holding  assumpsit  does  not  lie  against  copartner  for  damages  for  neglect 
of  business  no  settlement  being  had. 
When  partnership  exists. 

Cited  in  notes  in  19  E.  R.  C.  422,  on  joint  owners  as  partners;  27  L.RJL  494, 
on  sufficiency  of  facts  and  circumstances  to  constitute  real  estate  partnershi|> 
property. 
Auditor's  report  as  evidence. 

Cited  in  Holmes  ▼.  Hunt,  122  Mass.  505,  23  A.  R.  381,  upholding  statute  making 
auditor's  report  prima  facie  evidence. 

15  AM.  DBC.  2S5,  BABOOCK  v.  THOMPSON,  S  PICK.  446. 
Bill  of  particulars. 

Cited  in  Carson  v.  Calhoun,  101  Me.  456,  64  Atl.  838,  holding  in  writ  containing 
money  counts  and  "account  annexed''  proofs  limited  by  specification  ''for  money 
earned;"  Gooding  v.  Morgan,  37  Me.  419,  holding  that  in  writ  containing  only 
money  counts  proofs  are  limited  to  bill  of  particulars. 

—  Requirements. 

Cited  in  Whitehouse  v.  Schalck,  5  W.  N.  C.  122,  holding  bill  in  contested  elec- 
tion cases  showing  illegal  votes  must  be  as  specific  as  special  declaration; 
Gilpin  V.  Howell,  5  Pa.  41,  45  A.  D.  720,  holding  bill  of  particulars  should  disclose 
gist  of  action  conveying  as  mucH  information  as  special  declaration;  Benedict 
V.  Swain,  43  N.  H.  33,  holding  specification  filed  by  court  order  become  part  of 
declaration  and  cannot  be  withdrawn  without  court  order. 

Cited  in  reference  notes  in  51  A.  D.  51,  on  necessity,  sufficiency,  and  effect  of 
bill  of  particulars;  45  A.  D.  730,  on  degree  of  definiteness  of  bill  of  particulars. 

—  Amendment  of. 

Cited  in  reference  notes  in  11  A.  8.  R.  611;  120  A.  8.  R.  343, — on  right  to 
amend  bill  of  particulars. 

—  In  criminal  cases. 

Cited  in  Com.  v.  Snelling,  15  Pick.  321,  holding  that  in  indictment  for  libel 
particulars  may  be  required  and  proof  limited  to  such  particulars ;  Com.  v.  Maias^ 
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4  Loaenie  Leg.  Reg.  171,  7  Legal  Oas.  IM,  3  Legal  Chron.  29,  holding  bill  of 
particulars  in  criminal  cases  are  allowed  defendant  in  discretion  of  court. 
RecoTery  of  money  paid  on  Illegal  contract. 

ated  in  Pearce  ▼.  Foots,  113  111.  228,  68  A.  R.  414  (dissenting  opinion), 
on  right  of  recovery  of  money  advanced  pursuant  to  contract  founded  upon  illegal 
consideration;  White  y.  Hunter,  23  N.  H.  128,  holding  money  paid  on  contract 
unlawful  im  account  of  immorality  or  against  public  policy  not  recoverable. 

Cited  in  notes  in  8  E.  R.  C.  490,  on  right  of  party  to  recover  money  paid 
under  an  illegal  contract;  3  A.  8.  R.  742,  on  right  of  one  to  aTOid  his  contract 
upon  ground  of  his  own  fraud;  5  L.RA.(N.S.)  907,  on  relief  to  party  defrauded 
by  fraudulent  scheme  although  he  went  into  the  scheme  with  intention  of  de- 
frauding others. 
—  Gaming  contract. 

Cited  in  Cothran  v.  Ellis,  125  111.  496,  18  N.  E.  648,  on  right  of  recovery  of 
money  advanced  for  the  purpose  of  dealing  in  "futures'*  or  "options  ;'*  Stewart 
▼.  Wright,  77  C.  C.  A.  499,  147  Fed.  321  (dissenting  opinion),  on  right  to  recover 
money  lost  at  gaming  accompanied  by  cheating;  Davis  v.  Holbrook,  1  La.  Ann. 
176,  holding  no  action  lies  for  money  deposited  with  stakeholder  on  election 
bet,  such  betting  being  criminal  offense;  Ball  v.  Gilbert,  12  Met.  397,  holding 
stskeholder  of  money  bet  on  election  liable  to  trustee  process  by  creditor  of  either 
depositors;  White  v.  Buss,  8  Gush.  448,  holding  money  loaned  in  public  house  for 
purpose  of  playing  at  cards  for  money  not  recoverable;  Low  v.  Blanchard,  116 
MsM.  272,  holding  that  under  statute  person  losing  at  gaming  cannot  recover 
unleM  suit  brought  within  three  months;  Scollans  v.  Flynn,  120  Mass.  271, 
holding  payment  by  "A"  of  "B's"  gambling  debt  "A"  knowing  the  fact  gives 
latter  no  ground  of  action;  French  v.  Marshall,  136  Mass.  564,  holding  imder 
statute  right  of  infant  to  recover  money  lost  at  gaming  expired  at  end  of  three 
months;  CThapin  v.  Haley,  133  Mass.  127,  holding  charge  leaving  to  jury  question 
of  gambling  feature  of  "draw  poker"  where  loser  applied  for  poor-debtor^s  oath, 
unexceptionable;  Trenton  Mut.  L.  ft  F.  Ins.  Go.  v.  Johnson,  24  N.  J.  L  576, 
holding  it  unnecessary  to  show  interest  in  action  on  policy  on  life  of  another; 
Cooper  V.  Rowley,  29  Ohio  St.  547,  holding  that  action  authorised  by  act  for 
prevention  gaming  is  action  for  penalty  within  meaning  of  Gode. 

Cited  in  reference  notes  in  18  A.  D.  501,  on  gaming  contracts;  86  A.  D.  757; 
40  A  D.  421,— on  right  to  recover  money  lost  in  gaming. 

15  AH.  DEO.  2S8,  CHICHBSTER  t.  OANBB,  S  COW.  St. 
Conclusiveness  of  Judgment  or  order. 

Cited  in  reference  notes  in  52  A.  D.  225,  as  to  when  judgments  are  not  a  bar 
to  subsequent  actions;  52  A.  S.  R.  597,  on  application  of  doctrine  rea  judicata 
to  motions  and  orders;  88  A.  8.  R.  755,  on  order  of  court  on  motion  or  summary 
application  as  re%  judicata. 

Cited  in  note  in  96  A.  D.  778,  on  necessity  to  conclusiveness  of  judgment  that 
it  be  rendered  on  the  merits. 
Powers  of  court  as  to  amendments. 

Cited  in  Sedgwick  v.  Dawkins,  16  Fla.  198,  holding  circuit  court  has  power  to 
inquire  into  judgment  irregularly  entered  by  clerk  and  correct  on  parol  evidence; 
Shirley  v.  Phillips,  17  111.  471,  holding  amendment  of  judgment  cannot  affect 
intervening  rights  of  third  person  acquired  between  rendition  and  amendment; 
Berthold  v.  Fox,  21  Minn.  51,  holding  money  judgment  erroneously  entered  by 
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clerk  in  replevin  amendable  in  discretion  of  court;  Bowman  y.  McLaughlin,  45 
Miss.  461,  holding  presumption  exists  that  circuit  court's  action  in  permitting 
amendment  of  pleadings  is  correct  in  absence  of  record;  Park  ▼.  Church,  5  How. 
Pr.  381,  Code  Rep.  U.  S.  47,  on  power  of  court  to  amend  defects  in  form  of  exe- 
cution; Bowman  ▼.  De  Peyster,  2  Daly,  203,  holding  order  allowing  amendment 
of  answer  by  setting  up  additional  defense  not  appealable  under  Code;  Bank  of 
Rochester  v.  Emerson,  10  Paige,  359,  on  power  of  court  to  supply  omission  and 
cure  defects  in  proceedings  and  process;  Sears  ▼.  Bumham,  17  N.  Y.  445, 
holding  amendable  error  in  judgment  will  not  vitiate  lien  as  against  persons  not 
misled  or  prejudiced  thereby;  King  v.  Harris,  34  N.  Y.  330,  on  power  of  court 
to  correct  its  own  error  in  vacating  judgment  that  was  lien  upon  land;  Union 
Bank  v.  Bush,  36  N.  Y.  631,  holding  supreme  court  has  power  to  amend  state- 
ment in  confession  of  judgment;  Cook  v.  Whipple,  55  N.  Y.  150,  14  A.  R.  202, 
holding  that  amendment  of  verification  to  statement  of  judgment  by  confession 
may  be  made  in  collateral  action;  Hunt  v.  Grant,  19  Wend.  90,  holding  mistake 
in  entering  judgment  for  less  than  true  simi  amendable  except  as  to  subsequent 
equities ;  Hill  v.  Hoover,  5  Wis.  386,  68  A.  D.  70,  holding  error  of  clerk  in  making 
record  of  judgment  amendable  where  judgment  correctly  entered  on  minute  book; 
Rockwell  V.  Carpenter,  25  Hun,  529  (dissenting  opinion),  on  power  of  special 
term  to  correct  mistake  made  by  same  judge  in  directing  judgment;  Clute  v. 
Clute,  4  Denio,  241,  holding  execution  issued  before  filing  judgment  record  be- 
comes effective  upon  filing  record;  Neele  v.  Berryhill,  4  How.  Pr.  16,  holding 
court  has  power  to  correct  mistakes  of  attorney  in  entering  judgment  where 
substantial  right  involved;  King  v.  State  Bank,  9  Ark.  185,  47  A.  D.  739,  holding 
that  circuit  court  may  order  record  amended  to  speak  the  truth  by  exercise  of 
equity  powers;  Burkle  v.  Luce,  1  N.  Y.  163,  holding  substitute  execution  issued 
by  court  order  in  place  of  one  lost  admissible  as  primary  evidence;  Geller  v. 
Hoyt,  7  How.  Pr.  265,  holding  judgment  correct  except  initial  of  middle  name 
prior  lien  to  subsequent  judgments  docketed  before  correction;  Ninis  v.  Sabine, 
44  How.  Pr.  252,  on  equitable  power  of  court  to  revive  judgment  in  name  of 
executor  of  judgment  creditor  on  motion. 

Cited  in  reference  notes  in  26  A.  D.  166,  on  amendment  of  judgments;  44 
A.  D.  136;  47  A.  D.  340, — on  power  of  court  to  amend  its  record. 

Cited  in  note  in  15  A.  D.  401,  on  allowance  of  amendments. 

—  Time  of  amendment  generally. 

Cited  in  Coughran  v.  Gutcheus,  18  111.  390,  holding  court's  power  over  records 
after  term  limited  to  correction  of  errors  and  officer's  mistakes,  after  notice; 
Hall  V.  Williams,  10  Me.  278,  holding  that  erroneous  judgment  cannot  be  amended 
at  subsequent  term  where  error  was  upon  part  of  court;  Andresen  v.  Lederer, 
53  Neb.  128,  73  N.  W.  664;  De  Kalb  v.  Hixon,  44  Mo.  341,— holding  court  has 
power  after  appeal  to  amend  its  records  so  as  to  express  accurately  proceedings 
before  appeal;  Frink  v.  Frink,  43  N.  H.  508,  80  A.  D.  189,  holding  court  has 
power  to  correct  clerk's  mistake  in  making  up  judgment  twelve  years  after 
entry;  Grant  v.  Griswold,  21  Him,  509,  on  power  of  court  to  allow  judgment  to 
be  entered  against  a  party  after  his  death;  Stewart  v.  Bennett,  1  Fla.  487, 
holding  before  final  judgment  amendment  to  pleadings  may  be  allowed  on  equi- 
table terms. 

—  Nunc  pro  tunc. 

Cited  in  First  Cong.  Soc.  v.  Shaw,  1  Mich.  N.  P.  96,  holding  rule  to  plead 
being  defective  as  to  name  of  plaintiff  may  be  amended  nunc  pro  tunc;  Re  Christ- 


Digitized  by 


Google 


41  KOTES  ON  AMERICAN  DECISIONa  [238-242 

en,  11  Jones  ^  8.  523,  66  How.  Pr.  6,  holding  that  record  of  admiflsion  to  citi- 
iBDship  may  be  amended  by  directing  entry  in  minute  book  winc  pro  tunc;  Butler 
T.  kwift,  10  Wend.  541,  holding  common  pleas  judgment  by  confession  not  signed 
by  proper  judge  not  amendable  nunc  pro  tunc  by  proper  signing;  People  ex  rel. 
HoMsworth  ▼.  Superior  Court,  18  Wend.  675,  holding  court  unauthorized  to 
amend  proceedingB  nwnc  pro  tunc  where  declaration  filed  by  mistake  in  an- 
other court;  Produce  Bank  v.  Morton,  67  N.  Y.  199,  52  How.  Pr.  157,  holding 
amendment  nunc  pro  twno  of  judgment  against  two  of  three  partners  valid  after 
eredltor's  action  begun. 
—When  notice  required. 

Cited  in  Montgomery  v.  Merrill,  36  Mich.  97,  holding  adverse  party  entitled 
to  notice  on  application  to  amend  proof  of  service  of  process  showing  jurisdic- 
tion; Lewis  T.  Boss,  37  Me.  230,  59  A.  D.  49,  holding  record  amendable  without 
notice  where  trustee  entitled  to  costs  but  clerk  omitted  to  recite  allowance. 
Entry  or  flUng  nunc  pro  tunc 

Cited  in  Roth  v.  Schloss,  6  Barb.  308,  holding  court  may  order  transcript  filed 
mmo  pro  ivmo  in  another  county  where  property  seized  on  execution;  Jones  v. 
Porter,  6  How.  Pr.  286,  on  right  to  file  execution  nunc  pro  tunc  where  judge's 
order  issued  two  hours  before  filing;  Bradford  v.  Read,  2  Sandf.  Ch.  163,  holding 
execution  return  filed  nunc  pro  tunc  as  of  day  prior  to  commencement  of  cred- 
itor's suit  sufficient;  Rogers  v.  Cherrier,  75  Wis.  54,  43  N.  W.  828,  holding 
filing  transcript  cures  defect  in  issuing  execution  before  filing  as  to  claims  aris- 
ing subsequently. 
—  Of  Judgment  or  order. 

Cited  in  Wight  v.  Alden,  3  How.  Pr.  213,  permitting  entry  of  order  nunc  pro 
tunc  where  attorney  entered  judgment  by  confession  two  years  after  warrant; 
Bums  V.  Skelton,  29  Tex.  Civ.  App.  453,  68  S.  W.  527,  holding  justice's  court 
eannot  enter  judgment  nunc  pro  tunc  ten  years  after  rendition. 

Cited  in  reference  notes  in  35  A.  D.  526,  on  entry  of  judgment  nunc  pro  tunc; 
37  A  D.  690,  on  efi'ect  of  nunc  pro  tunc  entry  or  amendment  of  judgments  or 
order. 

Cited  in  notes  in  4  A.  S.  R.  828,  on  nunc  pro  tunc  entry  of  judgments;  4 
A  8.  R.  830,  as  to  when  entry  of  judgment  nunc  pro  tunc  is  proper;  4  A.  S. 
R.  833,  on  effect  of  entry  of  judgment  nunc  pro  tunc;  20  L.RA..  147,  as  to 
nunc  pro  tune  judgment  affecting  third  persons;  15  L.RA..(N.S.)  684,  on  right 
to  enter  judgment  nunc  pro  tunc  as  of  date  of  rendition  so  as  to  affect  inter- 
vening rights  of  third  persons. 
lil^i  of  Judgment. 

Cited  in  Blossom  v.  Barry,  1  Lans.  190,  holding  justice's  judgment  against 
"R,*'  and  "C.**  lien  on  "C's"  land  as  against  purchaser  with  notice  though  tran- 
script was  docketed  only  against  *1S." 

15  AM.  DEC.  242,  JACKSON  v.  RAMSAT,  S  COW.   75. 
Relation  back  to  initiatory  act. 

Cited  in  State  v.  Itasca  Lumber  Co.  100  Minn.  355,  111  N.  W.  276,  holding 
doctrine  of  relation  applies  only  when  necessary  to  protect  persons  with  equitable 
rights  or  claim  to  title;  Stark  v.  Barnes,  4  Cal.  412,  on  relation  back  of  last 
tet  to  initiatory  act  where  series  of  acts  essential  to  obtain  title  to  land;  Brook 
V.  HeCcnnb,  38  Fed.  317,  holding  recording  of  will  related  back  to  date  of  con- 
veyance where  foreign  executor  conveyed  land  before  recording;  Small  v.  West- 
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cheater  F.  Ins.  Co.  51  Fed.  789,  holding  decree  appointing  receiTer  in  creditor's 
action  did  not  operate  by  relation  as  of  date  of  suit;  Steiner  Bros.  v.  First  Nat. 
Bank,  115  Ala.  379,  22  So.  30,  on  effect  by  relation  of  adoption  by  corporation 
as  garnishee  at  subsequent  term  of  invalid  answer;  Bums  v.  Campbell,  71  Ala. 
271,  holding  one  cannot  be  made  defendant  by  amendment  when  aet  creating 
liability  done  after  suit  commenced;  Allison  t.  Little,  86  Ala.  512,  5  So.  221, 
holding  aj^intment  of  trustees  of  church  property  relates  back  to  time  of 
vacancy  for  purpose  of  suing  for  prior  trespass;  Berly  v.  Taylor,  5  Hill,  577, 
holding  that  third  person  may  adopt  trust  for  his  benefit  and  adoption  relates 
back  to  creation;  McAfee  v.  McAfee,  19  S.  C.  337,  holding  purchaser's  title  at 
sheriff's  sale  had  relation  back  to  levy  as  against  Ua  pendens  in  foreclosure; 
Elmore  v.  Harris,  13  Ala.  360,  holding  possessory  action  not  maintainable  by 
purchaser  at  execution  sale  against  vendee  in  possession  with  only  bond  for 
title. 

Cited  in  reference  notes  in  18  A.  D.  450;  25  A.  D.  600;  56  A.  D.  547;  67 
A.  D.  203;  87  A.  D.  631,— on  doctrine  of  relation;  100  A.  D.  597,  on  rent  not 
due  as  incident  of  reversion. 

—  In  case  of  bond. 

Cited  in  Fox  v.  Lipe,  24  Wend.  164,  holding  bond  by  executor  on  execution 
of  mortgage  filed  seven  days  after  date  of  mortgage  filed  in  time;  Cullinan  v. 
Bowker,  180  N.  Y.  93,  72  N.  E.  911  (dissenting  opinion),  on  relation  back  to 
time  of  delivering  indenmity  bond  by  unauthorized  derk  upon  agent* s  signing. 
State  ex  reL  Atty.  Gen.  v.  Tool,  4  Ohio  St.  553,  holding  approval  of  counl^ 
treasurer's  bond  relates  back  to  time  of  filing  and  taking  necessary  oath. 

—  In  case  of  land  patents. 

Cited  in  Peyton  v.  Desmond,  63  C.  C.  A.  651,  129  Fed.  1,  holding  land  patent 
deemed  to  relate  back  to  initiatory  act  when  necessary  to  cut  <^  intervening 
claimants;  Henderson  v.  Tennessee,  10  How.  311,  13  L.  ed.  434  (dissenting 
opinion),  on  relation  back  to  commencement  of  proceedings  on  ratification  of 
title  to  land;  Teller  v.  United  States,  54  C.  C.  A.  349,  117  Fed.  577,  holding 
payment  of  price  of  government  land  vests  equitable  title  by  relation  as  of  date 
of  application;  Landes  v.  Brant,  10  How.  348,  13  L.  ed.  449,  holding  claim, 
founded  on  ten  years'  settlement  prior  to  1803,  on  granting  patent,  related  back 
to  date  of  petition;  United  States  v.  Detroit  Timber  ft  Lumber  Co.  200  U.  S. 
321,  50  L.  ed.  499,  26  Sup.  Ct.  Rep.  282,  holding  patents  for  lands  when  issued 
become  operative  as  of  date  of  the  entries;  Ashley  v.  Eberts,  22  Ind.  55,  holding 
approval  of  President  related  back  to  date  of  conveyance  of  Indian  lands  against 
claim  by  adverse  possession;  Cavender  v.  Smith,  3  G.  Greene,  349,  56  A.  D. 
541,  holding  government  patent  relates  back  to  date  of  purchase  evidencing  title 
in  patentee  from  that  date;  Johnson  v.  Ballon,  28  Mich.  379,  holding  patent  for 
land  for  purpose  of  building  railroad  relates  back  to  time  earned;  Musser  v. 
McRae,  44  Minn.  343,  46  N.  W.  673,  holding  patent  for  land  in  aid  of  railroads 
relates  back  to  selection  of  land  as  against  trespassers;  Block  v.  Morrison, 
112  Mo.  343,  20  S.  W.  340,  holding  patent  related  back  to  time  of  application 
for  survey  under  New  Madrid  certificate;  Jackson  ex  dem.  Atwood  v.  Douglass, 
5  Cow.  458,  on  application  of  doctrine  of  relation  as  affecting  strangers  on  grant 
of  land  by  state. 

Cited  in  reference  note  in  50  A.  S.  R.  74,  on  rights  of  holders  of  certificates  of 
purchase  of  public  lands. 

—  In  case  of  deeds  generally. 

Cited  in  Rivers  v.  Thompson,  46  Ala.  335,  holding  giving  of  deed  deemed  to 
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relate  btck  to  d&te  of  oon^iust  to  defeat  advene  posaeseion;  Fergoion  y.  Miles, 
8  m.  358,  44  A.  I>.  702,  holding  deed  takes  effect  from  time  grantee  entitled  to 
it  \mless  tMrd  parties  injuriously  affected  thereby;  Jackson  ex  dem.  Tousley  t. 
Bhodes,  8  Cow.  47,  on  relation  back  to  date  of  mortgage  to  loan  office  of  title 
of  mortgagor  after  payment  of  arrears;  Lawrence  t.  Miller,  2  N.  Y.  245,  holding 
^i  on  assignineiit  of  dower  widow's  title  by  relation  commenced  at  time  hus- 
band became  aeiaed;  Sheldon  ▼.  Wright,  7  Barb.  89,  on  relation  back  of  deed 
eorrecting   defectiye  deed  of  land  ordered  sold  by  surrogate,  to  time  of  sale; 
Bellows  T.  McQiimis,  17  Ind.  04,  holding  executor's  deed  related  back  to  time  of 
eonfirmation  of  sale  so  as  to  vest  title;  Hunter  t.  Hatton,  4  Qill,  115,  45  A. 
D.  117,  holding  trustee's  deed  operates  retrospectiTcly  vesting  title  in  grantee 
from  date  of  tale. 
—In  case  of  slieriff's  deeds  generally. 

Cited  in  McMurtrie  t.  Riddell,  9  Colo.  497,  13  Pac.  181,  holding  record  of 
sheriff's  deed  relates  back  to  record  of  certificate  of  sale  as  against  unrecorded 
deed;  Page  v.  Rogers,  31  Cal.  293;  Alexander  v.  Merry,  9  Mo.  511, — ^holding 
sheriff's  deed  relates  back  to  time  of  sale  against  parties  or  privies  not  against 
strangers;  Whipple  t.  Farrar,  3  Mich.  436,  64  A.  D.  99;  Ridgeway  ▼.  First 
Nat  Bank,  78  Ind.  119,— on  relation  back  of  sheriff's  deed  to  time  of  sale  to 
protect  purchaser  from  intervening  claims;  Williams  ▼.  Brunton,  8  111.  600, 
holding  judgment,  subsequent  purchase  and  deed  from  sheriff  regarded  as  in 
aid  of  mortgagee's  original  title;  Stout  v.  Keyes,  2  Dougl.  (Mich.)  184,  43  A. 
J).  465,  holding  purchaser's  title  on  mortgage  sale  on  expiration  of  period  of 
redemption,  relates  back  to  purchase;  Gaylord  v.  Lamar  F.  Ins.  Co.  40  Mo.  13, 
93  A.  D.  289,  holding  purchaser's  deed  relates  back  to  time  of  mortgage  sale 
vesting  title  within  meaning  of  insurance  policy;  Holman  v.  Holman,  66  Barb. 
215,  holding  sheriff's  deed  relates  to  time  of  sale  so  as  to  sustain  a  deed  by 
purchaser  prior  to  sheriff's  deed;  Siegel  y.  Anger,  13  Abb.  N.  C.  362,  holding 
sheriff's  deed  of  land  though  judgment  not  a  lien  vests  title  as  of  date  of  sale; 
Fuller  y.  Van  Geesen,  4  Hill,  171,  on  relation  back  of  confirmation  of  foreclosure 
flale  to  date  of  deliyery  of  master's  deed;  Rich  y.  Baker,  3  Denio,  79,  holding 
under  redemption  law  sheriff's  deed  does  not  retrospect  to  time  of  sale  giving 
purchaser  rents  and  profits;  Averill  y.  Wilson,  4  Barb.  181;  Wilson  y.  Spear, 
68  Vt.  145,  34  Atl.  429;  Wright  y.  Douglass,  2  N.  T.  373,— holding  sheriff's  deed 
on  execution,  executed  after  time  to  redeem  relates  back  to  that  period;  Cheney 
T.  Woodruff,  45  N.  T.  98,  holding  deed  on  foreclosure  does  not  relate  back  to 
time  of  sale  so  as  to  give  purchaser  rent;  Re  Guenzler,  6  Mo.  App.  96,  denying 
application,  under  statute,  for  deed  from  deceased  sheriff's  successor  after 
lapse  of  nearly  thirty  years;  White  y.  Farley,  81  Ala.  563,  8  So.  215,  on  right 
of  sheriff  to  reacknowlcdge  after  expiration  of  term  a  deed  defectively  acknowl- 
edged. 

Cited  in  reference  notes  in  45  A.  D.  760,  on  doctrine  of  relation  as  applied  to 
sherifTs  deeds;  27  A.  D.  296;  63  A.  S.  R.  131, — on  effect  of  sheriff's  deed  by 
relation;  44  A.  D.  784,  on  relation  of  sale  to  time  when  writ  of  lien  attached;  84 
A.  288,  as  to  when  sheriff's  deed  relates  to  day  of  sale;  44  A.  D.  707,  on  relation 
of  sheriff's  deed  to  time  when  party  is  entitled  thereto;  23  A.  S.  R.  506,  on 
^eet  of  sheriff's  deed  to  grantee  of  purchaser  at  execution  sale;  36  A.  D.  132, 
on  right  of  execution  purchaser  of  premises  under  lease  to  rent. 

Cited  in  notes  in  58  A.  D.  58,  on  relation  of  sheriff's  deed;  15  A.  D.  250, 
on  application  of  doctrine  of  relation  to  execution  sales;  22  A.  D.  711,  on  relation 
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back  of  sheriff's  deed  to  day  of  sale;  21  A.  D.  403,  on  execution  of  sheriff's  deed 
to  pass  title. 

Distinguished  in  Den  ex  dem.  Green  ▼.  Steelman,  10  N.  J.  L.  193,  holding 
sheriff's  deed  does  not  relate  back  to  sale  so  as  to  sustain  an  intermediate  sale 
by  sheriff. 

—  In  case  of  tax  deeds. 

Cited  in  Spratt  y.  Price,  18  Fla.  289,  holding  tax  deed  admissible  in  evidence 
in  ejectment  though  acquired  after  action  if  entitled  to  it  before;  Paul  v.  Fries, 
18  Fla.  573,  holding  tax  deed  to  plaintiff  after  ejectment  commenced  inadmissible 
although  he  held  certificate  before  suit. 

—  In  case  of  mortgage. 

Cited  in  Jacobus  ▼.  Mutual  Ben.  L.  Ins.  Co.  27  N.  J.  Eq.  604,  holding  recorded 
mortgage  when  delivered  has  relation  to  time  of  agreement  for  loan  as  against 
mechanics'  lien. 

—  In  case  of  insurance  policies. 

Cited  in  Continental  Ins.  Co.  v.  Allen,  26  HI.  App.  576,  on  relation  back  of 
insurance  policy  not  delivered  before  loss  to  time  premium  was  paid;  Davenport 
V.  Peoria  M.  &  F.  Ins.  Co.  17  Iowa,  276,  holding  insurance  policy  relates  back  to 
time  of  agreement  to  insure  where  policy  executed  at  subsequent  date;  Light- 
body  V.  North  American  Ins.  Co.  23  Wend.  18,  holding  policy  bearing  date  on 
day  premiimi  was  paid  takes  effect  by  relation  then  though  delivered  afterwards. 
liien  of  attachment. 

Cited  in  reference  notes  in  57  A.  D.  371,  on  lien  of  attachment;  35  A.  D.  210, 
on  nature  of  attachment  lien;  74  A.  6.  R.  454,  on  priority  of  unrecorded  deed 
over  attachment. 

Cited  in  note  in  39  A.  D.  607,  on  origin  and  nature  of  attachment  lien. 
Necessity  of  pleading  matters  arising  after  conmiencement  of  suit. 

Cited  in  Buell  v.  Irwin,  24  Mich.  145,  holding  assignment  of  agreement  after 
joinder  of  issue  if  constituting  defense  should  be  connected  with  case  by  plea 
or  notice;  Thompson  v.  United  States,  103  U.  S.  480,  26  L.  ed.  521,  holding 
appointment  of  town  clerk's  successor  should  be  pleaded  where  appointment 
made  after  mandamus  against  predecessor;  Moss  v.  Shear,  30  Cal.  467,  holding 
title  acquired  pending  ejectment  action  must  be  pleaded  or  it  cannot  be  given  in 
evidence;  Chicago  v.  Babcock,  41  111.  App.  238,  holding  settlement  with  abutter 
after  action  against  abutter  and  city  for  injury  on  sidewalk  should  be  pleaded; 
Crowley  v.  Wallace,  12  Mo.  143;  Farlin  v.  Sook,  30  Kan.  401,  46  A.  R.  100,  1 
Pac.  123, — ^holding  sheriff's  deed  on  execution  sale  before  action  admissible  in 
ejectment  by  purchaser  though  dated  after  action;  Clark  v.  West,  23  Mich.  242, 
holding  judgment  of  reversal  in  replevin  pending  cross-replevin  suit  admissible 
without  plea;  Madison  Ave.  Baptist  Church  v.  Baptist  Church,  9  Jones  &  S.  369, 
on  right  to  plead  possession  under  mortgage  due  and  unpaid  acquired  after 
ejectment  action  commenced;  Nellis  v.  Lathrop,  22  Wend.  121,  34  A.  D.  285, 
holding  tenant  may  use  as  defense  for  rent  sheriff's  certificate  of  sale  dated 
prior  to  accrual. 

Cited  in  reference  note  in  43  A.  D.  750,  on  necessity  that  matters  of  defense 
arising  after  issue  joined  be  pleaded  puis  darrein  continuance. 

Cited  in  note  in  12  L.R.A.  301,  on  plea  puis  darrein  continuance, 

15  AM.  DEC.  256,  GARDNER  v.  BUCKBEE,  S  COW.  120. 
Judgment  as  a  bar. 

Cited  in  Baker  v.  Rand,  13  Barb.  152,  holding  judgment  bar  if  matter  might 
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have  beea  litigated  in  former  action;  The  Tubal  Cain,  9  Fed.  834,  holding  judg- 
vumi  against  charterers  for  not  furnishing  cargo  bars  action  against  owners  for 
not  waiting  for  cargo;  Caperton  ▼.  Schmidt,  26  Cal.  479,  86  A.  D.  187,  holding  bar 
of  judgment   for   recovery  of  realty  limited  to  rights  of  parties  at  rendition; 
Taylor  v.  Taylor,  26  Abb.  N.  C.  360,  14  N.  Y.  Supp.  420,  holding  judgment  for 
property  purchased  with  stolen  money  bar  to  action  for  other  property  similarly 
purchased;  Burdick  v.  Cameron,  10  App.  Div.  589,  42  N.  Y.  Supp.  78,  holding 
judgment  that  premises  untenantable  bar  to  action  for  subsequent  rent;  Hargus 
?.  Goodman,  12  Ind.  629,  holding  recovery  for  trespass,  determination  of  title  be- 
ing unnecessary,  no  bar  to  ejectment;  Penny  v.  Corey,  147  Ala.  617,  41  So.  978, 
holding  judgment  for  less  than  some  notes  for  goods  sold  no  bar  to  action  upon 
others;  Fessenden  ▼.  Barrett,  50  Fed.  690,  holding  foreclosure  judgment  sustaining 
tax  title  no  bar  to  foreclosure  of  same  mortgage  as  to  another  tract ;  Washington, 
A.  &  G.  Steam  Packet  Co.  ▼.  Sickles,  24  How.  333,  16  L.  ed.  650,  holding  judgment 
upon  special  cotmt  and  common-money  counts  no  bar  to  suit  on  special  count; 
Greely  v.  Smith,  1  Woodb.  A  M.  181,  Fed.  Cas.  No.  5,749,  holding  former  judgment 
cannot  araU  cm  bar  to  action,  unless  between  same  parties  or  privies. 
Cited  in  note  in  26  A.  D.  609,  as  to  when  former  judgment  is  a  bar  or  estoppel. 

—  Judgment  on  demurrer. 

Cited  in  Bouchaud  ▼.  Dias,  3  Denio,  238;  Aurora  ▼.  West,  7  Wall.  82,  19  L. 
ed.  42,— holding  judgment  on  demurrer  bar  to  action  between  same  parties  on 
same  subject-matter. 
*  Judgment  of  dismissal. 

Cited  in  Gudger  ▼.  Barnes,  4  Heisk.  570,  holding  dismissal,  because  outlawed, 
of  suit  to  enforce  vendor's  lien  no  bar  to  ejectment  by  vendor. 
Condusiveness  of  Terdict  or  Judgment  —  Of  Tordict. 

Cited  in  Wilbur  v.  Brown,  3  Denio,  356;  Etheridge  v.  Osbom,  12  Wend.  399; 
Kidd  V.  Laird,  15  Cal.  161,  76  A.  D.  472, — holding  verdict  found  on  fact  or  title 
distinctly  put  in  issue  conclusive  upon  parties  or  privies;  Pfennig  v.  Griffith,  29 
Wis.  618,  holding  verdict  possible  upon  either  of  two  theories  not  conclusive  as  to 
which  is  true  one;  Henderson  v.  Kenner,  1  Rich.  L.  474,  holding  verdict  for  de< 
fendant  in  trespass  to  try  title,  where  general  issue  alone  pleaded,  not  conclusive. 

—  Of  Judgment  generally. 

Cited  in  Embury  v.  Conner,  3  N.  T.  511,  53  A.  D.  325;  Wilson  v.  Deen  (Milne 
V.  Deen)  121  U.  S.  525,  30  L.  ed.  980,  7  Sup.  Ct.  Rep.  1044,— holding  former  judg- 
ment operates  as  estoppel  as  to  things  in  issue  and  determined  by  verdict;  South- 
em  Minnesota  R.  Extension  Co.  v.  St.  Paul  ft  S.  C.  R.  Co.  5  C.  C.  A.  249,  12  U.  S. 
App.  320,  55  Fed.  690,  holding  estoppel  extends  to  decision  of  legal  rights  of 
parties  on  facts  common  to  both  suits;  Shepard  v.  Stockham,  45  Kan.  244,  25  Pac. 
569;  Huntley  v.  Holt,  59  Conn.  102,  21  A.  S.  R.  71,  22  Atl.  34,— holding  judgment 
conclusive  in  all  suits  involving  same  question  of  controversy,  though  concerning 
other  subject-matters;  Brown  v.  First  Nat.  Bank,  66  C.  C.  A.  293,  132  Fed.  450, 
holding  judgment  in  action  in  which  defendant  fails  to  interpose  purely  defensive 
matters  renders  them  rea  judicata;  Boyd  v.  State,  53  Ala.  601 ;  Ehle  v.  Bingham, 
7  Barb.  494, — ^holding  judgment  of  court  of  competent  jurisdiction  directly  upon 
pomt,  conclusive;  Primm  v.  Raboteau,  56  Mo.  407,  holding  participation  of  party 
in  previous  litigation  wholly  inunaterial,  provided  his  title  depends  on  same  facts ; 
Keller  v.  Feldman,  81  Hun,  593,  31  N.  Y.  Supp.  41,  holding  judgment  conclusiye 
whe^er  pleaded  or  given  in  evidence  under  general  issue ;  Broadhead  v.  McCon- 
nell,  3  Barb.  176,  holding  judgment  of  court  without  jurisdiction  not  conclusive; 
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Stokes  ▼.  Stokes,  165  N.  Y.  681,  50  N.  E.  342  (dissenting  opinion),  on  judgment  as 
oonolusive  evidence  of  fact  adjudged ;  Conery  v.  New  Orleans  Waterworks  Co.  41 
La.  Ann.  910,  7  So.  8  (dissenting  opinion),  on  judgment  for  tax  as  res  j%idioata  in 
action  to  annul  city  water  contract;  Hoisington  ▼.  Brakey,  31  Kan.  560,  3  Pac. 
353,  holding  replevin  judgment  conclusive  on  replevin  of  different  article,  where 
parties,  evidence,  defense,  and  issues,  same;  Paterscm  y.  Baker,  51  N.  J.  Eq.  49, 
26  AtL  324,  holding  when  second  action  on  different  claim,  judgment  conclusive 
only  as  to  matters  actually  determined;  Collins  v.  Butler,  14  Cal.  223,  holding 
judgment  for  partners  for  trespass  <m  firm  property  conclusive  as  to  joint  owner- 
ship of  damages;  Tyler  v.  Carleton,  16  Me.  380,  holding  arrangements  by  parties 
on  reference  concerning  mesne  profits  cannot  be  re-examined  in  action  for  land; 
Empire  State  Nail  Co.  v.  American  Solid  Leather  Button  Co.  21  C.  0.  A.  162^ 
33  U.  S.  App.  522,  74  Fed.  864  (reversing  71  Fed.  588),  holding  decree  declaring 
patent  valid  in  action  deciding  title  ccmdusive  in  infringement  suit;  Demarest  v. 
Daig,  11  Abb.  Pr.  9,  holding  decision  of  referee  settling  receiver's  accounts,  when 
made  order  of  court,  conclusive;  Mercein  v.  People,  26  Wend.  64,  35  A.  D.  653,. 
holding  adjudication  as  to  custody  of  infant  upon  habeas  corpus  conclusive;  Phila- 
delphia V.  Ridge  Ave.  R.  Co.  142  Pa.  484,  24  A.  S.  R.  512,  28  W.  N.  C.  106,  21  AtL 
982,  holding  recovery  of  taxes  under  statute  not  conclusive  as  to  constitutionality 
as  to  taxes  for  subsequent  years;  Westervelt  v.  Westervelt,  14  Jones  A  S.  298, 
holding  surrogate's  order  that  administrator  is  entitled  to  bank  book  not  con- 
clusive in  action  to  recover  deposit;  Wales  v.  Lyon,  2  Mich.  276,  holding  unsuc- 
cessful opponent  of  discharge  of  bankrupt  estopped  from  claiming  fraud  in  action 
for  his  debt;  Higgins  v.  Mayer,  10  How.  Pr.  363,  holding  judgment  establishing 
fraudulent  consideration  conclusive  in  action  on  another  note  given  upon  same 
transaction. 

Cited  in  reference  notes  in  24  A.  D.  615,  as  to  when  former  judgment  is  a  bar; 
40  A.  D.  131,  on  conclusiveness  of  prior  judgments  and  how  pleaded. 

Cited  iji  notes  in  1  L.R.A.  573,  on  conclusiveness  of  judgments;  21  A.  D.  327; 
23  A.  D.  449;  7  L.R.A.  678,  on  doctrine  of  res  judicata;  112  A.  S.  R.  36,  37,  on 
judgment  against  tenant  for  rent  or  instalment  thereof,  as  res  judicata. 
—  As  to  matters  on  contract. 

Cited  in  Fellows  v.  Jeter,  3  Phila.  130,  15  Phila.  Leg.  Int.  139;  Davis  v.  Hart, 
66  Miss.  642,  6  So.  318, — ^holding  issues  determined  in  action  on  notes  res  judicata 
in  suits  on  other  notes  given  in  same  transaction;  Young  v.  Brehe,  19  Nev.  379, 
3  A.  S.  R.  892,  12  Pac.  664;  Cleveland  v.  Creviston,  93  Ind.  31,  47  A.  R.  367,— 
holding  judgment,  in  action  on  one  note,  sustaining  defense  which  is  good  as  to 
others  estoppel  as  to  such  others;  Meiers  v.  Pinover,  21  111.  App.  651,  holding  judg- 
ment on  note  deciding  partnership  of  makers  conclusive  in  suit  on  contemporaneous 
note;  Jackson  v.  Lodge,  36  Cal.  28,  holding  judgment  for  sureties  upon  defense  that 
land  deeded  by  principal  in  satisfaction  of  note  res  judicata;  Felton  v.  Smith,  88 
Ind.  149,  45  A.  D.  454,  holding  judgment  in  action  on  one  note,  where  partial  fail- 
ure of  consideration  pleaded,  not  necessarily  conclusive  in  others ;  Beloit  v.  Morgan, 
7  Wall.  619,  19  L.  ed.  205,  1  Legal  Gaz.  77,  holding  judgment  for  bondholder  upon 
municipal  bonds  conclusive  on  validity  in  action  upon  similar  bonds;  Cromwell 
V.  Sac  County,  94  U.  S.  351,  24  L.  ed.  196,  holding  bona  fide  holder  not  estopped 
by  judgment  of  invalidity  of  bonds  not  so  held;  Whitaker  v.  Johnson  (Do.  12 
Iowa,  595,  holding  judgment  of  validity  of  bond  coupons  conclusive  in  action  upon 
other  coupons;  Lynch  v.  Swanton,  53  Mc.  100,  holding  judgment  determining  ques- 
tion of  defendant's  membership  in  firm  conclusive  in  subsequent  action  between 
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ptrtiei;  Wileofx  Jt  O.  Sewing  Maeh.  Co.  t.  Sherborne,  69  C.  C.  A.  863,  123  Fed. 
875,  holding  Judgmeiit  for  royalties  notwithitanding  defense  of  termination  of  oon- 
tnet  oonclosiye  as  to  eubeequent  royalties;  Flanagin  v.  Thompson,  4  Hughes,  421, 
9  Fed.  177,  holding  judgment  sustaining  validity  of  assignment  of  two  mortgages 
ret  judicaia  on  foreclosure  of  other;  Liddell  v.  Chidester,  84  Ala.  608,  6  A.  S  R. 
387,  4  So.  426,  holding  recovery  of  wages  lr<mi  discharge  to  end  of  month  estops 
denial  of  monthly  payments;  Hanna  ▼.  Read,  102  IlL  606,  40  A.  R.  608,  holding  de- 
cree finding  deceased  grantor  insane  conclusive  upon  grantees  of  other  lands  in 
another  state;  Wieee  v.  San  Francisco  Musical  Soo.  82  CaL  646,  7  L.RJ^.  677,  23 
Pae.  212,  holding  recovery  of  instalment  of  sick  heneflts  estops  defense  of  invalid- 
ity of  by-law  in  action  for  subsequent  instalments;  Louisville,  N.  A.  ft  C.  R.  Co. 
▼.  Carson,  169  HI.  247,  48  N.  E.  402,  holding  judgment  for  instalments  of  rent, 
establishing  validity  of  lease  conclusive  in  suit  for  subsequent  instalments ;  Qrant 
V.  Bsmsey,  7  Ohio  St.  167,  holding  judgment  determining  duration  of  term  con- 
clusive in  action  for  subsequent  instalments  of  rent. 

Distinguished  in  Jacobs  v.  Miller,  41  Mich.  90, 1  N.  W.  1013,  holding  when  execu- 
tion of  lease  not  denied,  not  conclusive  in  subsequent  actions  for  rent. 

—  Matters  as  to  real  property. 

Cited  in  Greenup  v.  Crooks,  60  Ind.  410,  holding  judgment  for  enforcement  of 
meehanics*  lien  subject  to  mortgage  conclusive  as  to  priority  of  mortgage;  Wolf 
River  Lumber  Co.  v.  Brown,  88  Wis.  636,  60  N.  W.  996,  holding  judgment  in  re- 
plevin conclusive  as  to  title  to  land  put  in  issue ;  Hurd  v.  M'Clellan.  1  Colo.  App. 
327,  29  Pac  181,  holding  ejectment  judgment  estops  assertion  of  title  by  partici- 
pating grantee  of  defendant  under  unrecorded  deed ;  Burt  v.  Stemburgh,  4  Cow. 
569,  15  A.  D.  402,  holding  judgment  for  trespass  conclusive  as  to  title  in  action 
for  subsequent  trespass. 
—Judgment  by  default. 

Cited  in  Shelbina  Hotel  Aisa  ▼.  Parker,  68  Mo.  327,  holding  default  judgment 
etmelusive. 

—  In  collateral  action. 

Cited  in  Ridgley  v.  Stillwell,  27  Mo.  128,  holding  conclusiveness  of  judgment  ex- 
tends to  matters  collaterally  or  incidentally  considered;  Wottrich  v.  Freeman,  71 
K.  Y.  601,  holding  judgment  cannot  be  attacked  collaterally  either  for  error  or 
irregularity;  White  v.  Coatsworth,  6  N.  Y.  137,  holding  verdict  in  summary  pro- 
ceedings that  no  rent  due  conclusive  in  replevin  for  property  subsequently  dis- 
trained; Harris  v.  Harris,  36  Barb.  88,  holding  judgment  in  action  to  establish 
lost  will  conclusive  in  partition  involving  wilL 
Admissibility  of  former  Judgment. 

Cited  in  Treadwell  v.  Stebbins,  6  Bosw.  638,  holding  judgment  in  action  on  note 
admissible  in  action  on  another  note  given  upon  same  consideration ;  Dyett  v.  Hy- 
num,  37  N.  Y.  S.  R.  261,  13  N.  Y.  Supp.  896,  holding  judgment  sustaining  assign- 
ment for  creditors  admissible  in  action  by  assignee  to  recover  assignor's  property ; 
Bnmhill  v.  Freeman,  80  N.  C.  212,  holding  record  in  justice's  oourt  may  be  used 
as  estoppel  in  trial  of  appeal  in  superior  court. 

Cited  in  note  in  16  A.  D.  406,  on  necessity  of  pleading  prior  judgment. 
—Undo'  general  issue. 

Cited  in  Smith  v.  Pettit,  2  N.  Y.  Legal  Obs.  267;  Young  v.  Rummell,  2  Hill, 
478,  38  A.  D.  694, — holding  former  recovery  admissible  under  general  issue  in 
sMinnpsit;  Coles  v.  Carter,  6  Cow.  691,  holding  former  recovery  inadmissible  un- 
der general  issue  in  action  of  trespass;  Whitaker  v.  Bramson,  2  Paine,  209,  Fed. 
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Gas.  No.  17,526,  on  reception  of  proof  of  former  judgment  under  general  issue  with- 
out notice  of  special  matter;  Miller  ▼.  Maniee,  6  Hill,  114  (dissenting  opinion), 
on  admissibility  of  former  recovery  under  general  issue  in  trover. 

Cited  in  note  in  26  A.  D.  610,  on  admissibility  and  effect  of  former  recovery  as 
evidence  under  general  issue. 

—  When  not  pleaded. 

Cited  in  Calkins  v.  Allerton,  3  Barb.  171;  Wright  v.  Butler,  6  Wend.  284,  21  A. 
D.  323;  Isaacs  v.  Clark,  12  Vt.  692,  36  A.  D.  372;  Chase  v.  Walker,  26  Me.  555,— 
holding  judgment,  which  cannot  be  pleaded,  may  be  given  in  evidence  under  general 
issue;  Krekeler  v.  Ritter,  62  N.  Y.  372,  holding  judgment  in  former  action  admis- 
sible as  evidence  of  facts  established  thereby,  though  not  pleaded;  Derby  v. 
Hartman,  3  Daly,  458,  holding  judgment  admissible  under  any  form  of  pleading 
amounting  to  general  denial  of  matter  concluded ;  Barras  v.  Bidwell,  3  Woods,  5, 
Fed.  Cas.  No.  1,030,  holding  fraud  in  recovering  judgment  cannot  be  pleaded  in 
action  in  another  state  upon  judgment. 
Admissibility  of  proof  aliunde  record. 

Cited  in  Jolley  v.  Foltz,  34  Cal.  321,  holding  evidence  aliunde  record  as  to  juris- 
dictional fact  of  residence  of  defendant  admissible;  Crum  v.  Boss,  48  Iowa,  433, 
holding  under  issue  of  former  adjudication  evidence  inadmissible  to  show  action 
taken  by  jury;  Splahn  v.  Gillespie,  48  Ind.  397,  holding  return  of  process  can  be 
evidence  of  official  acts  only,  other  facts  must  be  proved;  White  v.  Yell,  12  Ark. 
139,  holding  plea  in  abatement  of  former  suit  pending  must  be  verified  by  affi- 
davit; Wood  V.  Jackson,  18  Wend.  107  (dissenting  opinion),  on  admissibility  of 
parol  evidence  to  prove  fact  in  issue  in  former  action. 

Cited  in  notes  in  42  L.  ed.  U.  S.  358,  on  parol  evidence  as  to  judgments;  44  A. 
S.  R.  562,  on  proof  of  res  judicata  by  extrinsic  evidence. 

—  As  to  matter  decided. 

Cited  in  Rake  v.  Pope,  7  Ala.  161;  Strother  v.  Butler,  17  Ala.  733;  Supples  v. 
Cannon,  44  Conn.  424;  Robinson  v.  Fries,  22  Fla.  303;  Leopold  v.  Chicago,  150 
111.  568,  37  N.  E.  892;  Royce  v.  Burt,  42  Barb.  655;  Wood  v.  Jackson,  8  Wend. 
9,  22  A.  D.  603;  Birckhead  v.  Brown,  5  Sandf.  134;  Kelly  v.  Public  Works,  26 
Gratt.  755;  Foster  v.  Wells,  4  Tex.  101;  Perkins  v.  Walker,  19  Vt.  144;  Drisooll 
V.  Damp,  16  Wis.  106;  Spicer  v.  United  States,  5  Ct.  CI.  34,— holding  proof 
aliunde  record  admissible  to  show  matter  decided  in  former  action. 

Cited  in  reference  note  in  36  A.  D.  439,  on  evidence  extrinsic  of  record  to  show 
matters  included  in  issues. 

Cited  in  notes  in  53  A.  D.  356,  on  admissibility  of  evidence  to  show  what  was 
decided  in  former  judgment;  26  A.  D.  610,  on  admissibility  of  evidence  aliunde 
as  to  matters  passed  upon  in  former  action  between  same  parties. 

—  As  to  grounds  of  decision. 

Cited  in  Davis  v.  Talcott,  14  Barb.  611;  Stedman  v.  Patchin,  34  Barb.  218; 
Williams  v.  Fitzhugh,  44  Barb.  321;  Johnson  v.  Albany  ft  S.  R.  Co.  5  Lans. 
222;  Doty  v.  Brown,  4  N.  Y.  71,  53  A.  D.  350;  Howe  v.  Buffalo,  N.  Y.  &  E.  R.  Co. 
37  N.  Y.  297;  Yates  v.  Yates,  81  N.  C.  397;  Rogers  v.  Libbey,  35  Me.  200,— hold- 
ing grounds  of  former  decision,  when  not  apparent  ofo  record,  may  be  proved  by 
parol. 

—  To  contradict  record. 

Cited  in  Davidson  v.  Shipman,  6  Ala.  27;  Ansley  v.  Pearson,  8  Ala.  431; 
Robinson  v.  New  York,  L.  E.  &  W.  R.  Co.  64  Hun,  41,  18  N.  Y.  Supp.  728;  Loril- 
lard  V.  Clyde,  122  N.  Y.  41,  19  A.  S.  R.  470,  25  N.  E.  292,— holding  evidence  to 
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show  what  litigated  in  former  action  cannot  be  admitted  to  contradict  record; 
Ertns  T.  Billingaley,  32  Ala.  395,  holding  parol  evidence  in  aid  of  record  must 
be  within  scope  of  issues  of  former  actions. 

15  AM.  BEO.   259,  BISSELIj  t.  HOPKINS,  S  COW.  166. 
Possession  after  transfer  as  evidence  of  fraud  —  By  wendor. 

Cited  in  Davis  v.  Turner,  4  Gratt.  422;  Peck  v.  Land,  2  Ga.  1,  46  A.  D.  368,— 
holdiBg  retention  of  possession  by  vendor  only  prima  facie  evidence  of  fraud; 
Hall  T.  Tuttle,  8  Wend.  375,  holding  possession  by  vendor  after  sale  not  conclusive 
eridence  of  fraud;  Hobbs  v.  Bibb,  2  Stew.  (Ala.)  54;  Bryant  v.  Kelton,  1  Tex. 
415;  Callen  t.  Thompson,  3  Yerg.  475,  24  A.  D.  587, — ^holding  continuance  of  pos- 
session of  vendor  not  fraud  per  ae;  Seward  v.  Jackson,  8  Cow.  406,  holding  volun- 
tary conveyance  only  prima  facie  evidence  of  fraud;  Hombeck  v.  Vanmetre,  9 
Ohio,  153,  holding  retention  of  possession  after  conditional  sale  prima  facie  evi- 
dence of  fraud;  Stoddard  v.  Butler,  20  Wend.  507,  holding  tale  void,  when  nature 
of  property  or  circumstances  of  parties  does  not  prevent  immediate  delivery; 
Archer  v.  Hnbbell,  4  Wend.  514,  holding  simultaneous  lease  to  brother  of  vendor, 
living  with  him,  renders  sale  of  household  furniture  invalid;  Hasten  v.  Webb, 
19  Hnn,  172,  holding  statute  making  sale  without  change  of  possession  fraudulent 
and  void  applicable  to  execution  tale;  Meade  v.  Smith,  16  Conn.  846,  holding  prop- 
erty passes,  though  retained  by  vendor,  which  is  only  evidence  of  fraud;  Collins 
V.  Brush,  9  Wend.  198,  holding  possession  by  vendor  three  months  after  sale, 
without  reason,  prima  fade  fraudulent  against  judgment  creditor;  Oriental  Bank 
T.  Haskins,  3  Met.  332,  37  A.  D.  140,  holding  secret  trust,  inconsistent  with  con- 
veyance by  debtor  of  realty,  not  conclusive  evidence  of  fraud;  Curtis  v.  Leavitt, 
15  N.  Y.  9,  holding  conveyance  of  personalty  favorable  consideration  valid,  though 
incidental  benefits  reserved  to  grantor. 

Cited  in  reference  notes  in  20  A.  D.  639;  20  A.  D.  199,  639;  24  A.  D.  590,— on 
retention  of  possession  by  vendor  or  mortgagor;  57  A.  D.  216,  on  effect  of  reten- 
tkm  of  possession  of  personal  property  by  vendor  or  mortgagor;  28  A.  D.  45,  114; 
30  A.  D.  262, — on  retention  of  possession  by  vendor  or  mortgagor  as  evidence  of 
fraud;  29  A.  D.  363,  on  retention  of  possession  of  personal  property  by  vendor; 
6  A.  D.  287,  on  validity  as  to  creditors  of  sale  of  chattels  with  agreement  that 
▼endor  keep  possession. 
—  By  mortgagor. 

Gted  in  Woods  v.  Bugfoey,  29  Cal.  466;  Hall  v.  Snowhill,  14  N.  J.  L.  8;  Runyon 
V.  Groshon,  12  N.  J.  £q.  86, — ^holding  retention  of  possession  by  mortgagor  prima 
facie  evidence  of  fraud;  Lunt  v.  Whitaker,  10  Me.  310;  Ash  v.  Savage,  5  N.  H. 
545;  Diwer  v.  McLaughlin,  2  Wend.  596,  20  A.  D.  655;  Watson  v.  Williams,  4 
Blackf.  26,  28  A.  D.  36, — ^holding  mortgagor's  possession  not  conclusive  evidence  of 
fraud,  but  explainable  as  fair  and  consistent  with  contract;  Ferguson  v.  Union 
Furnace  Co.  9  Wend.  345;  Ahny  v.  Wilbur,  2  Woodb.  &  M.  371,  Fed.  Cas.  No. 
256,— holding  possession  retained  by  mortgagor  not  per  ae  fraudulent;  Newell 
▼.  Warren,  44  N.  Y.  244,  holding  chattel  mortgage  need  not  be  filed  after  first 
renewal;  Brinley  v.  Spring,  7  Me.  241,  holding  assignment  by  way  of  mortgage 
permitting  retention  to  complete  manufacture  and  sale  of  articles,  valid;  D'Wolf 
?.  Harris,  4  Mason,  515,  Fed.  Cas.  No.  4,221,  holding  bill  of  sale  of  ship  and  cargo, 
mortgagor  retaining  management  of  voyage,  valid ;  Tregear  v.  Etiwanda  Water  Co. 
76  Cal  537,  9  A.  S.  R.  245,  18  Pac.  658,  holding  mortgage  of  corporate  stock  valid, 
without  change  of  possession,  in  absence  of  fraud;  Doane  v.  Eddy,  16  Wend.  523, 
Am.  Dec.  VoL  IH.— 4. 
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holding  no  distinction  between  absolute  sale  and  mortgage  as  to  effect  of  retention 
of  possession. 

Cited  in  reference  note  in  26  A.  D.  662,  on  effect  of  retention  of  possession  by 
mortgagor  of  personal  property. 

Cited  in  note  in  20  A.  D.  663,  on  retention  of  possession  by  one  giving  mortgage 
to  secure  future  advances. 

Distinguished  in  Smith  v.  Acker,  23  Wend.  663,  holding  possession  by  mort- 
gagor conclusive  proof  of  fraudulent  intent,  unless  rebutted  by  evidence  of  good 
faith. 
Rebuttal  of  presumption  of  fraud  from  possession. 

Cited  in  Lunt  v.  Whitaker,  10  Me.  310,  holding  continuance  of  possession  ex- 
plainable to  render  it  perfectly  consistent  with  honesty  in  both  parties;  Planters* 
&  M.  Bank  v.  Willis,  5  Ala.  770,  holding  retention  by  mortgagor  up  to  period  of 
forfeiture  does  not  make  security  prima  facie  fraudulent;  Hanford  v.  Artcher,  4 
Hill,  271,  holding  good  faith  and  absence  of  intent  to  defraud  rebut  presumption 
of  fraud  from  possession;  Taylor  v.  Mills,  2  Edw.  Ch.  318,  holding  permission  to 
debtor  to  retain  household  effects  sold  on  execution  fraudulent  as  to  creditors; 
Jennings  v.  Carter,  2  Wend.  446,  20  A.  D.  636,  holding  fraud  not  repelled  by  ex- 
planation that  vendee  had  no  farm  or  forage  for  oxen  purchased;  Briggs  v.  Park- 
man,  2  Met.  268,  37  A.  D.  80,  holding  mortgage  of  trader's  stock,  authorizing  re- 
tention and  sale,  not  fraudulent  per  ae;  Leland  v.  The  Medora,  2  Woodb.  &  M. 
93,  Fed.  Cas.  No.  8,237,  holding  mortgage  of  vessel  not  fraudulent  because  posses- 
sion not  given,  when  immediate  voyage  contemplated;  Tallman  v.  Kearney,  3 
Thomp.  &  C.  412,  holding  agreement  for  compensation  for  use  of  wagon  by  vendor 
overcomes  presumption  of  fraud;  White  v.  Cole,  24  Wend.  116,  holding  absence 
of  vessel  from  port  sufficient  excuse,  which  ceases  on  return  to  port;  Crosby  v. 
Huston,  1  Tex.  203,  on  disproportion  between  value  of  mortgaged  property  and 
debt  as  suspicious  circumstance;  Blocker  v.  Bumess,  2  Ala.  364  (dissenting  opin- 
ion), on  rebuttal  of  fraud  by  proof  that  sale  bona  fide. 

Distinguished  in  McLachlan  v.  Wright,  3  Wend.  348,  holding  mortgage  by  em- 
barrassed brewer,  using  and  disposing  of  stock  as  owner,  fraudulent. 

Criticized  in  The  Romp,  Olcott,  196,  Fed.  Cas.  No.  12,030,  holding  retention  of 
vessel  till  mortgagee  enforces  mortgage  does  not  affect  rights  of  bona  fide  pur- 
chasers. 
Definition  of  mortgage. 

Cited  in  Cotten  v.  Blocker,  6  Fla.  1,  to  point  that  mortgage  is  immediate  sale  to 
mortgagee,  with  privilege  of  mortgagor  to  redeem. 

Cited  in  note  in  6  L.R.A.  643,  on  necessity  that  title  vest  on  default  of  the  agree- 
ment to  constitute  it  a  chattel  mortgage. 

16  AM.  DEC.  264,  ADKINS  v.  BRJBWER,  S  COW.  206. 
Jurisdiction  of  proceeding. 

Cited  in  Aiken  v.  Richardson,  16  Vt.  600,  holding  attachment  without  required 
affidavit  void  and  arrest  thereunder  illegal;  Broadhead  v.  McConnell,  3  Barb. 
176,  holding  warrant  issued,  under  act  to  abolish  imprisonment  for  debt,  without 
prescribed  preliminary  proof,  void;  Palmer  v.  Oakley,  2  Dougl.  (Mich.)  433, 
47  A.  D.  41,  holding  decree  appointing  guardian  for  minor,  not  cited,  alleged 
to  be  under  fourteen,  without  finding,  valid  on  face;  Rash  v.  Whitney,  4  Mich. 
496,  holding  award  of  execution  upon  improper  testimony  erroneous  merely  and 
not  in  excess  of  jurisdiction;   Hard  v.  Shipman,  6  Barb.  621,  holding  justice 
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does  not  lose  jurisdiction  bj  erroneoualj  adjourning  case  contrary  to  agreement 
of  parties;  Stone  v.  Miller,  62  Barb.  430,  holding  justice  loses  jxirisdiction  in 
attachment  by  defective  return  of  constable  and  proceedings  are  Toid;  Living- 
ston T.  Hallenbeck,  4  Barb.  9,  3  How.  Pr.  346,  holding  that  the  supreme  court 
has  DO  power  to  enjoin  collection  of  taxes  irregularly  or  erroneously  assessed 
as  the  remedy  at  law  is  adequate. 

Cited  in  reference   note  in  34  A.  D.  717,  on  what  jurisdiction  of  cause  on 
attachment  in  jxistice's  court  depends  on. 

Cited  in  note  in  22  L.ItA.  705,  on  injunction  against  collection  of  illegal  tax 
to  prevent  cloud  on  title. 
~  Against  nonresident. 

Cited  in  Schroepel  y.  Taylor,  10  Wend.  196,  heading  attachment  against  person 
temporarily  residinji;  in  county  valid,  though  usual  residence  elsewhere;  Bennett 
V. Brown,  4  N.  Y.  i&54,  1  Code  Rep.  N.  8.  267  (dissenting  opinion),  on  necessity 
of  bond  with  security  to  authorize  justice  to  issue  attachment  against  nonresi- 
dent 
Necessity  of  showing  Jurisdiction. 

Cited  in  The  Atlantic,  Abb.  Adm.  451,  Fed.  Cas.  No.  620,  holding  power  of 
consul  to  discharge  seaman  must  be  established  by  proof  of  facts  conferring  it; 
Hutdiinson  v.  Brand,  6  How.  Pr.  73,  holding  power  of  court  of  general  jurisdic- 
tion to  award  process,  presumed;  Loder  y.  Phelps,  13  Wend.  46,  holding  justice 
not  anthorized  to  issue  warrant  against  inhabitant  having  family,  unless  grounds 
of  application  stated;  Morrison  v.  Ream,  Burnett  (Wis.)  83,  1  Pinney  (Wis.) 
244,  holding  to  entitle  party  to  attachment  strict  compliance  with  statutory 
reqnirem^ts  necessary;  People  ex  rel.  Rogers  v.  Spencer,  65  N.  Y.  1,  holding 
petition  for  municipal  aid  to  railroad  must  be  presented  in  form  and  at  time 
prescribed;  Clark  v.  Norton,  6  Minn.  412,  Gil.  277,  holding  in  pleading  process  of 
inferior  court  every  fact  on  which  jurisdiction  depends  must  be  alleged ;  Wheeler 
V.  Townsend,  3  Wend.  247,  holding  in  plea  of  discharge  of  insolvent,  $25  debt 
to  creditor  instituting  proceedings  must  be  averred ;  Wight  v.  Warner,  1  Dougl. 
(HicL)  384,  holding  justice's  return  to  certiorari  must  show  that  affidavit  was 
filed  and  bond  executed  before  attachment  issued;  Mayer  v.  Adams,  27  W.  Va. 
244,  holding  judgment  nullity,  if  jurisdictional  facts,  though  existing,  do  not 
appear  on  face  of  record;  Barnes  y.  Harris,  4  N.  Y.  374  (dissenting  opinion), 
on  necessity  of  alleging  defendant's  residence  in  action  on  justice's  judgment  in 
snit  commenced  by  long  summons. 
Collateral  attack. 

Cited  in  Doty  v.  Brown,  4  How.  Pr.  429,  upholding  right  to  inquire  into  juris- 
diction of  other  court  exercising  authority  over  subject-matter ;  Pursley  v.  Hayes, 
22  Iowa,  11,  92  A.  D.  350,  holding  that  defect  in  service  in  proceeding  by  guardian 
to  sell  land  treated  as  immaterial,  cannot  avail  to  defeat  title  in  collateral 
proceeding;  Stell  v.  Glass,  1  Ga.  475,  holding  order  of  court  having  jurisdiction, 
anthorizing  guardian's  investments  cannot  be  invalidated  in  another  court; 
Jackson  ex  dem.  Jenkins  v.  Robinson,  4  Wend.  436,  holding  error  of  surrogate 
in  lale  of  decedent's  realty  cannot  be  shown  in  collateral  action. 

Distingnished  in  Jackson  ex  dem.  Sitzer  v.  Waltermire,  7  Cow.  353,  holding 
petition  to  admeasure  dower,  not  showing  husband's  death   forty  days  before 
mumpeachable  therefor  in  ejectment. 
UMhtj  tor  nnantlioriaed  official  action. 
Cited  in  Earl  r.  Camp,  16  Wend.  562,  holding  ministerial  officer  protected  in 
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execution  of  process  regular  on  face,  not  disclosing  want  of  jurisdiction;  Ex 
parte  Thompson,  1  Flipp.  607,  Fed.  Cas.  No.  13,934,  holding  writ  regular  on 
face  no  protection  to  parly  procuring  it  by  fraud;  Cloutman  v.  Pike,  7  N.  H. 
209,  holding  collector  to  justify  in  action  of  trespass  must  show  tax  legally 
granted;  Williams  v.  Dunkirk,  3  Lans.  44,  holding  village  liable  for  property 
seized  for  assessment  levied  not  in  conformity  to  charter. 
—  Judicial  action. 

Cited  in  Shadbolt  v.  Bronson,  1  Mich.  86,  holding  justice,  issuing  execution 
after  unauthorized  stay  of  judgment,  liable  as  trespasser;  Adams  v.  Whitcomb, 
46  Vt.  708,  holding  in  trespass  for  false  imprisonment  defendant  cannot  justify 
under  void  process;  Harrington  v.  People,  6  Barb.  607;  Clark  v.  Holmes,  1 
Dougl.  (Mich.)  390, — ^holding  inferior  courts  must  have  jurisdiction  both  of 
person  and  subject-matter,  otherwise  liable  as  trespassers;  Nachtrieb  v.  Stoner, 
1  Colo.  423,  holding  justice  and  plaintiff,  in  attachment  issued,  because  defendant 
resided  outside  county,  liable  in  trespass;  Miller  v.  Grice,  1  Rich.  L.  147,  holding 
magistrate  issuing  warrant  for  offense  not  within  jurisdiction,  unless  apparent  on 
face,  not  liable  in  trespass;  Blincoe  v.  Head,  103  Ky.  106,  44  S.  W.  374,  holding 
police  justice,  issuing  attachment  without  statutory  affidavit  or  bond,  liable; 
Tompkins  v.  Sands,  8  Wend.  462,  24  A.  D.  46,  holding  case  lies  against  justice 
of  peace  corruptly  refusing  to  approve  surety  in  appeal  bond;  Cunningham  y. 
Bucklin,  8  Cow.  178,  18  A.  D.  432,  holding  no  action  lies  against  commissioner 
corruptly  discharging  insolvent,  statute  declaring  record  cconclusive;  Davis  v. 
Marshall,  14  Barb.  96,  holding  justice  issuing  attachment  without  bond,  and 
applicant  therefor,  liable  for  damages  therefrom;  Russell  v.  Perry,  14  N.  H. 
162,  holding  judgment  by  justice  interested  in  cause,  void  and  no  justification 
in  action  of  trespass  against  him;  Hoose  v.  Sherrill,  16  Wend.  33  (dissenting 
opinion),  on  liability  of  justice,  issuing  summons  instead  of  warrant  against 
nonresident;  Green  v.  Talbot,  36  Iowa,  499  (dissenting  opinion),  on  liability  of 
mayor  for  unauthorized  imprisonment  for  violation  of  ordinance. 

Cited  in  reference  notes  in  32  A.  D.  49,  on  judicial  liability;  86  A.  D.  291, 
on  liability  of  person  or  officer  issuing  process  without  jurisdiction;  67  A.  D. 
404,  on  liability  of  justice  of  the  peace  as  trespasser  exceeding  jurisdiction. 

Cited  in  notes  in  18  A.  D.  440,  on  liability  of  judicial  officers  for  misconduct; 
67  A.  S.  R.  423,  on  liability  of  judicial  officer  for  false  imprisonment;  16  E.  R. 
C.  63,  on  civil  liability  of  judge  for  his  judicial  acts;  19  A.  D.  490,  on  liability 
of  magistrate  issuing  warrant  for  arrest;  14  L.R.A.  143,  on  civil  liability  for 
irregular  issuance  of  warrants,  attachments,  and  the  like. 

Distinguished  in  Horton  v.  Auchmoody,  7  Wend.  200,  holding  justice  of  peaoe, 
granting  unauthorized  adjournment  and  issuing  execution,  not  liable  as  trespasser. 

15  AM.  DEC.  266,  ROWI4ET  Y.  BAIili,  8  COW.  808. 
Right  of  action  on  lost  instmment. 

Cited  in  Re  CJook,  86  App.  Div.  686,  83  N.  Y.  Supp.  1009,  holding  recovery 
upon  lost  note  upon  indemnifying  not  dependent  upon  statute,  but  always  existed 
in  equity;  White  v.  Meday,  2  Edw.  Ch.  486,  holding  equity  not  deprived  of  juris- 
diction over  lost  notes  by  Revised  Statutes  giving  law  courts  jurisdiction; 
Green  v.  Stone,  Walk.  Ch.  (Mich.)  109,  upholding  equitable  jurisdiction  of  suit 
on  indorsed  negotiable  promissory  note  lost  after  it  became  due;  Lazell  v.  Lazell, 
12  Vt.  443,  36  A.  D.  362;  M'Nair  v.  Gilbert,  3  Wend.  344,— holding  lost  notes 
enforceable,  when  it  does  not  affirmatively  appear  that  they  were  negotiable; 
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Swift  T.  SteyenSy  8  Conn.  431,  holding  bolder  of  over  due  note  need  not  prove 
destruction,  but  only  exemption  of  defendant  from  subsequent  liability;  Blade 
T.  Noland,  12  Wend.  173,  27  A.  D.  126,  holding  evidence  of  contents  inadmissible, 
without  accounting  for  destruction  of  note  in  manner  to  repel  fraud;  Tower  v. 
Appleton  Bank,  3  Allen,  387,  81  A.  D.  665,  holding  owner  of  bank  bills  cannot 
msintaln  action  against  issuing  bank  upon  proving  destruction  and  tendering 
indeomitj;  Schultz  v.  Pulver,  11  Wend.  361,  holding  administrator  neglecting 
to  collect  lost  sealed  notes  personally  responsible  for  debts;  Jack  v.  Darrin,  3 
£.  B.  Smith,  548,  1  Abb.  Pr.  148,  holding  statute  authorizing  recovery  upon 
indemnity  and  proof  of  contents  applicable,  though  check  lost  after  action  com- 
moLced. 

Cited  in  reference  note  in  41  A.  D.  298,  on  action  on  lost  or  destroyed  notes. 

Cited  in  notes  in  27  A.  D.  128,  on  actions  on  lost  and  destroyed  notes;  4  E.  R. 
C.  653,  on  right  to  maintain  action  on  lost  negotiable  instrument;  16  LJI.A. 
207,  on  action  upon  bills  or  notes  lost  after  due  or  otherwise  subject  to  equities. 

—  Action  at  law. 

Cited  in  Eirby  v.  Cogswell,  2  Wend.  550,  holding  action  not  sustainable  at 
law  on  lost  note  payable  to  bearer;  Posey  v.  Decatur  Bank,  12  Ala.  802,  holding 
action  at  law  not  maintainable  on  bill  of  exchange,  drawn  in  sets,  though  first 
set  only  lost;  Moore  v.  Fall,  42  Me.  450,  66  A.  D.  297,  holding  plaintiff,  upon 
proof  of  destruction  of  note,  may  recover  in  suit  at  law;  Citizens'  Nat.  Bank  v. 
Brown,  45  Ohio  St.  39,  4  A.  S.  R.  526,  11  N.  E.  799,  holding  action  at  law 
maintainable  on  certificate  of  deposit,  lost  before  indorsement,  without  tender- 
ing indemnity;  Barney  v.  Doyle,  Dudley  (Ga.)  200,  holding  recovery  may  be 
had,  without  resort  to  equity,  on  copy  of  lost  note,  under  judiciary  act. 

Cited  in  reference  notes  in  90  A.  D.  516,  on  right  to  maintain  action  at  law 
on  lost  note;  20  A.  D.  64,  on  recovery  in  action  at  law  on  lost  bond  or  note. 

Cited  in  note  in  13  A.  D.  480,  on  ezdusiveness  of  equitable  jurisdiction  over 
lost  bill  and  notes. 

—  Necessity  of  indemnity. 

Cited  in  Des  Arts  v.  Leggett,  16  N.  Y.  582  (affirming  5  Duer,  156),  holding 
action  maintainable  upon  note  accidentally  destroyed,  without  indemnity;  Mills 
V.  Albany  Exch.  Sav.  Bank,  28  Misc.  251,  59  N.  Y.  Supp.  149,  holding  statute 
requiring  indemnity  not  applicable  to  lost  savings  bank  pass  book;  Wofford  v. 
Board  of  Police,  44  Miss.  579,  holding  unnecessary  to  tender  indemnity  in  equity 
action  to  enforce  lost  note;  Torrey  v.  Foss,  40  Me.  74,  holding  holder  may  main- 
tain action  at  law,  without  furnishing  indemnity,  on  lost  barred  note;  Mackey 
V.  Mackey,  16  Colo.  134,  26  Pac.  554,  holding  indenmity  against  imindorsed 
origmal  note  unnecessary  as  condition  to  recover  on  renewal;  Smith  v.  Rock- 
well, 2  Hill,  482,  holding  that  to  charge  indorser,  holder  must  tender  indemnity 
to  liim  and  maker  at  time  of  demand;  Bishop  v.  Sniff  en,  1  Daly,  155,  holding 
interest  denied  from  demand  of  payment  of  lost  note,  without  indemnity,  unless 
ihown  note  unindorsed. 
Necessity  of  producing  assigned  instrnment. 

C^ted  in  Gregory  ▼.  McNealy,  12  Fla.  578,  holding  assignment  to  plaintiff  by 
party  having  legal  title  to  note  payable  to  bearer  not  essential  to  recovery; 
Morae  v.  Bellows,  7  N.  H.  649,  28  A.  D.  372,  denying  liability  for  consideration  for 
proenring  assignment  of  bond  until  bond  is  produced  or  shown  to  be  lost; 
Wilder  r.  Seelye,  8  Barb.  408,  holding  indorser  may  require,  as  condition  of 
payment,  production  and  delivery  of  note;  Stewart  v.  Gleason,  23  Pa.  Super.  Ct. 
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325,  holding  identity  of  note  admitted  established  without  proof  that  defendant 
had  note  before  him  when  admitting. 

15  AM.  DEC.  260,  McKINSTRT  y.  DAVIS,  8  COW.  880. 
liiabillty  of  married  woman. 

Cited  in  Hall  y.  White,  27  Conn.  488,  holding  wife  not  entitled  to  discharge 
upon  discharge  of  husband  upon  poor-debtor's  oath;  Merrill  v.  St.  Louis,  12 
Mo.  App.  466,  holding  judgment  may  be  rendered  against  husband  and  wife 
jointly  for  tort  of  wife;  Fitzgerald  v.  Quann,  33  Hun,  652,  holding  husband  must 
be  joined  as  defendant  in  action  against  wife  for  slander. 

Distinguished  in  Hovey  v.  Starr,  42  Barb.  435,  holding  married  woman,  bring- 
ing action  for  conversion  not  liable  to  arrest  upon  judgment  against  her  for 
costs. 

15  AM.  D£0.  270,  SEYMOUR  v.  DELANCY,  8  COW.  445. 
Specific  performance  of  contract. 

Cited  in  Preston  v.  Daniels,  2  6.  Greene,  536,  holding  court  of  equity  has 
jurisdiction,  whenever  remedy  at  law  defective,  doubtful,  or  difficult;  Bruce  v. 
Tilson,  25  N.  Y.  194,  denying  right  to  specific  performance  when  circumstances 
have  changed  or  party  has  slept  upon  rights;  Dodge  v.  Miller,  81  Hun,  102,  30 
N.  Y.  Supp.  726,  holding  party  seeking  specific  performance  must  come  into  court 
with  clean  hands  and  do  equity;  Benton  v.  Shreeve,  4  Ind.  66,  holding  chaneery 
will  often  deny  specific  performance  where  it  would  refuse  to  set  contract  aside; 
Fletcher  v.  Wilson,  Smedes  &  M.  Ch.  (Miss.)  376,  holding  equity  requires  much 
stronger  grounds  for  rescinding  agreement  than  for  refusing  specific  perform- 
ance; Harris  v.  Knickerbacker,  5  Wend.  638,  holding  vendor,  to  obtain  specific 
performance,  must  tender  deed  in  accordance  with  contract;  Oakey  v.  Cook,  41 
N.  J.  Eq.  350,  7  Atl.  495,  on  sufficiency  of  removal  of  mortgage  before  decree 
for  specific  performance  of  exchange  of  lands;  Edgerton  v.  Peckham,  11  Paige, 
352,  on  granting  of  specific  performance,  though  payment  not  on  time,  where 
time  not  essential;  Boles  v.  Caudle,  133  N.  C.  528,  45  S.  E.  835,  granting  specific 
performance  of  contract  to  convey  interest  in  estate  based  on  fair  consideration 
and  not  procured  by  undue  infiuence;  Gotthelf  v.  Stranahan,  46  N.  Y.  S.  R.  312, 
19  N.  Y.  Supp.  161,  same  as  to  contract  for  land  free  from  encumbrances,  though 
after  extension  thereof  assessments  for  street  improvements  levied;  Chrisman 
V.  Partee,  38  Ark.  31,  same  as  to  husband's  contract  to  convey  wife's  lands  with 
her  approbation,  where  deed  by  wife  tendered;  Webb  v.  Webb,  29  Ala.  588,  same 
as  to  antenuptial  contract  barring  wife  of  dower;  Docter  v.  Furch,  91  Wis.  464, 
65  N.  W.  161,  refusing  specific  performance  after  vendee's  defeat  in  long  litiga- 
tion to  compel  conveyance  for  reduced  price;  Shields  v.  Trammel!,  19  Ark.  51, 
same  where  vendor  had  no  title  or  subsequently  conveyed  to  stranger  without 
notice;  Wright  v.  Taylor,  9  Wend.  538,  holding  specific  performance  will  not 
be  decreed,  where  damages  are  commensurate  with  injury  sustained;  Hill  v. 
Ressegieu,  17  Barb.  162,  holding  vendor's  heirs,  including  infants,  compelled  to 
fulfil  his  contract  to  convey  realty. 

Cited  in  reference  notes  in  23  A.  D.  280,  411,  423;  24  A.  D.  485;  25  A.  D.  117; 
30  A.  D.  530,  538;  33  A.  D.  430;  37  A.  D.  633,— on  specific  performance  of  con- 
tracts; 69  A.  D.  140,  on  necessity  that  contract  be  mutual  to  entitle  party  to 
specific  performance;  96  A.  D.  591,  on  effect  upon  vendor's  right  to  specific 
performance  of  defects  of  title. 
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Cited  in  notes  in  3  L.R^  740,  on  seller's  right  to  specific  performance; 
1  L.R.A.  382y  on  suit  by  vendor  against  vendee;  8  L.R.A.  739,  as  to  when  seller 
may  recover  oonsideration ;  28  A.  D.  429,  as  to  when  specific  performance  will  be 
decreed  against  Tendee;  1  LJRJL.  565,  as  to  when  tender  is  unnecessary  to  enforce- 
ment of  contracts;  5  KR.A.  655,  as  to  whether  equity  will  compel  vendee  to  take 
defective  title. 
—  Where  title  is  good  at  time  of  decree. 

Cited  in  Barksdale  v.  Hendree,  2  Patton  k  H.  (Va.)  43  (dissenting  opinion), 
on  sufficiency  of  good  title  at  time  of  decree;  Dresel  v.  Jordan,  104  Mass.  407; 
aeveland  v.  Burrill,  26  Barb.  532;  Pierce  v.  Nichols,  1  Paige,  244;  Pugh  v. 
Chesseldine,  11  Ohio,  109,  37  A.  D.  414;  Tewksbury  v.  Howard,  138  Ind.  103, 
37  N.  £.  355, — granting  specific  performance  when  vendor  has  good  title  at 
time  of  decree. 

Cited  in  reference  notes  in  92  A.  S.  R.  347,  on  specific  performance  of  con- 
tract to  convey  where  vendor's  title  is  good  at  time  of  decree;  18  A.  S.  R.  510, 
on  compelling  vendee  in  equity  to  take  defective  title  which  is  perfected  at  time 
of  decree. 

—  Discretion  as  to  granting. 

Cited  in  Vincent  v.  Larson,  1  Idaho,  241;  Rochester  &  K.  F.  Land  Co.  v.  Roe, 
8  App.  Div.  360,  40  N.  Y.  Supp.  799;  Lynch  v.  Birchoff,  15  Abb.  Pr.  357,— holding 
specific  performance  not  matter  of  right,  but  matter  of  discretion,  circumstances 
of  particular  case  controlling;  McMurtrie  v.  Bennette,  Harr.  Ch.  (Mich.)  124; 
Dokerty  v.  Gordon,  5  Luzerne  Legal  Reg.  233;  Frain  v.  Klein,  18  App.  Dir. 
64,  45  N.  T.  Supp.  394, — ^holding  discretion  should  be  exercised  upon  well  defined 
principles  of  equity;  Rogers  v.  Saunders,  16  Me.  92,  33  A.  D.  635,  holding  it  is 
as  much  matter  of  course  to  decree  performance  as  to  give  damages,  if  contract 
unobjectionable;  Godwin  v.  Collins,  3  Del.  Ch.  189  (affirmed  4  Houst.  (Del.)  28), 
on  discretionary  character  of  jurisdiction  for  specific  performance. 

Cited  in  reference  notes  in  18  A.  D.  166;  21  A.  D.  641;  42  A.  D.  468;  63 
A.  D.  485,— on  specific  performance  as  not  matter  of  course  but  in  sound  dis- 
cretion of  court. 

—  Fairness  of  contract. 

Cited  in  Mayger  v.  Cruse,  5  Mont.  485,  6  Pac.  833;  Crane  v.  Decamp,  21  N.  J. 
Eq.  414, — ^holding  contract  must  be  fair,  reasonable,  just,  and  equal  in  all  its 
parts;  Missouri  River,  Ft.  S.  A  G.  R.  Co.  v.  Brickley,  21  Kan.  275;  McWhorter 
V.  McMahan,  Clark,  Ch.  400, — holding  that  coxirt  will  not  enforce  hard  or 
unconscionable  bargain,  but  leave  parties  to  remedy  at  law;  Slocum  v.  Closson, 
How.  App.  Cas.  705;  Frisby  v.  Ballance,  5  111.  287,  39  A.  D.  409,— refusing  right 
to  specific  performance,  unless  agreement  entered  into  with  perfect  fairness  and 
without  misapprehension,  misrepresentation,  or  oppression;  Best  v.  Stow,  2 
Sandf.  Ch.  298,  holding  erroneous  statement  by  ignorant  vendor  that  land  in 
distant  state  in  particular  county  good  defense;  Henderson  v.  Hays,  2  Watts, 
148,  refusing  specific  performance  of  contract  very  disadvantageous  to  habitually 
intemperate  person;  Davis  v.  Read,  37  Fed.  418,  same  as  to  contract  to  erect 
creamery  induced  by  fraudulent  representation  of  association  marketing  prod- 
nets  for  good  price;  Stokes  v.  Stokes,  155  N.  T.  581,  50  N.  E.  342,  same  where 
contract  inequitable  whether  arising  from  provisions  of  contract  or  external 
circumstances;  Lennon  v.  Stiles,  2  Silv.  Sup.  Ct.  145,  17  N.  Y.  S.  R.  870, 
4  N.  Y.  Supp.  487   (affirmed  in  24  N.  Y.  S.  R.  390,  5  N.  Y.  Supp.  870),  on  refusal 
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01  specific  performance,  where  unfair  advantage  taken  because  of  relation  oi 
parties,  or  circiunstances. 

Cited  in  reference  notes  in  33  A.  R.  184,  on  enforcement  of  unconscionable 
contracts;   34  A.  D.  477,  on  effect  of  fraud  on  right  to  specific  performance; 

2  A.  S.  R.  46,  on  specific  enforcement  of  fraudulent  or  unconscionable  bargains; 
34  A.  D.  353,  on  habitual  intemperance  of  one  party  to  contract  as  ground  foi 
refusing  specific  performance. 

Cited  in  note  in  13  LJELA.  318,  on  fairness  of  contract  as  essential  to  inter- 
position of  equity. 

—  Inadequacy  of  consideration. 

Cited  in  Burtch  v.  Hogge,  Harr.  Ch.  (Mich.)  31;  Hamilton  v.  Hamilton,  162 
Ind.  430,  70  N.  E.  535, — holding  mere  inadequacy  of  consideration  not  in  itselJ 
sufficient  reason  for  refusing  specific  performance;  Norris  v.  Clark,  72  N.  K 
442,  57  Atl.  334;  Rease  v.  Kittle,  56  W.  Va.  269, 49  S.  E.  150,— holding  inadequacy 
to  prevent  specific  performance,  must  be  so  gross  as  to  be  conclusive  evidence  ol 
fraud;  Parmelee  v.  Cameron,  41  N.  Y.  392,  holding  inadequacy  insufficient,  un- 
less coupled  with  fraud,  surprise,  ignorance,  mistake,  delusion,  or  imbecility; 
Harrison  v.  Town,  17  Mo.  237,  holding  inadequacy  no  objection,  when  parties 
have  equal  means  of  information  and  not  in  confidential  relation;  Twining  v. 
Neil,  38  N.  J.  Eq.  470,  holding  completion  of  purchase  at  foreclosure  sale  in 
ignorance  of  prior  recorded  mortgage  not  compellable;  Lobdell  v.  Lobdell,  36  N.  T. 
327,  33  How.  Pr.  347,  4  Abb.  Pr.  N.  S.  56,  holding  agreement  to  deed  land  to  son 
on  condition  he  improve  it  sustained  by  sufficient  consideration;  Westervelt  v. 
Matheson,  Hoffm.  Ch.  37,  holding  purchase  at  $2,900,  while  value  estimated 
from  $2,800  to  $3,500,  not  case  of  gross  inadequacy;  Grizzle  v.  Sutherland,  88 
Va.  584,  14  S.  E.  332,  denying  specific  performance  of  contract  for  purchase  oi 
timber  at  10  per  cent  of  value ;  Ejiobb  v.  Lindsay,  5  Ohio,  468,  holding  conveyance 
of  realty  worth  $2,500  in  consideration  of  becoming  bail  and  $100  life  annuity  nol 
conclusive  of  fraud;  Losee  v.  Cramer,  57  Barb.  561,  holding  fact  that  vendoi 
able  soon  afterwards  to  get  $600  more  no  ground  for  relief  from  performance; 
Margraf  v.  Muir,  57  N.  Y.  155,  denying  specific  performance  of  contract  to  sell 
for  $800  premises  recently  risen  in  value  to  $2,000;  Sowle  v.  Champion,  16  Ind. 
165,  holding  fact  of  foreclosure  sale  for  $155  of  land  worth  $1,500  insufficieni 
to  invalidate  sale. 

Cited  in  reference  notes  in  79  A.  D.  457,  on  contracts  as  affected  by  inadequacy 
of  consideration;  19  A.  D.  59;  57  A.  D.  217,— on  inadequacy  of  consideration  as 
evidence  of  fraud;  18  A.  D.  166,  on  refusal  to  decree  specific  performance  ii 
consideration  is  inadequate;  37  A.  D.  738;  39  A.  S.  R.  82, — on  effect  of  inadequacy 
of  consideration  on  right  to  specific  performance;  21  A.  D.  603,  on  inadequacy 
of  consideration  as  ground  for  denying  specific  performance;  48  A.  S.  R.  789, 
on  necessity  of  consideration  for  contract;  33  A.  D.  154,  on  right  to  specific 
performance  of  contract  for  .sale  of  lands  without  valuable  consideration;  43 
A.  D.  320,  on  equitable  enforcement  of  voluntary  agreeitaent. 

Cited  in  notes  in  15  A.  D.  302,  on  inadequacy  coupled  with  other  circumstances 
showing  fraud  or  luifairness  as  ground  for  refusing  specific  performance;  14 
L.R.A.(N.S.)  318,  on  refusal  of  specific  performance  of  contract  to  convey  prop- 
erty because  of  inadequacy  of  consideration;  23  A.  D.  424,  on  specific  perform- 
ance of  voluntary  agreements. 

—  Nature  of  contracts  specifically  enforceable. 

Cited  in  Parks  v.  Brooks,  16  Ala.  529;  Viele  v.  Troy  &  B.  R.  Co.  21  Barb.  381, 
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—holding  equity  will  enforce  contract,  for  breach  of  which  action  for  damages 
not  maintainable  at  law;  Thomburgh  r.  Fish,  11  Mont.  53,  27  Pac  381,  holding 
bond  lor  payment  of  money  to  be  void  if  obligor  conveys  land,  specifically  en- 
forceable; Cushman  y.  Thayer  Mfg.  Jewelry  Co.  76  N.  T.  365,  32  A.  R.  315,  holding 
equity  will  oompel  transfer  of  stock  to  owner  upon  corporation's  books,  where 
dtmagea  inadequate  compensation;  White  y.  Schuyler,  31  How.  Pr.  38,  1  Abb. 
Pr.  N.  8.  300,  holding  agreement  to  reconyey  stock  and  pay  dividends  received 
thereon  may  be  specifically  enforced;  Diffenderfer  v.  St.  Louis  Public  Schools, 
120  Mo.  447,  25  8.  W.  542,  granting  specific  performance  of  covenant  for  renewal 
of  lease. 
Inadequacy  of  consideration  as  ground  for  rescission. 

Cited  in  reference  notes  in  7  A.  D.  525;  26  A.  D.  109,— on  inadequacy  of  con- 
sideration as  ground  for  setting  aside  contract. 

Cited  in  note  in  15  A.  D.  573,  on  rescission  of  contract  for  gross  inadequacy 
of  consideration. 
Implied  warranty  of  title. 

Cited  in  Burwell  v.  Jackson,  9  N.  Y.  535,  holding  in  every  executory  contract 
ol  sale,  implied  warranty  that  vendor  has  good  title. 

Cited  in  note  in  11  A.  D.  37,  on  conveyance  satisfying  contract  to  make  good 
and  sufficient  deed. 

15  AM.  D£0.  804,  OSGOOD  T.  MANHATTAN  CO.  S  OOW.   •!%,  liater 
case  in  8  Paige,  187. 

Liability  of  beirs  or  devisees  for  debts. 

Cited  in  Wood  v.  Wood,  26  Barb.  356,  holding  legal  action  sustainable  against 
heirs  and  devisees  for  decedent's  debts  for  which  personally  liable. 
Condnstveness  of  Judgment  against  executor  or  administrator  ~  Against 
heirs. 

Cited  in  Ferguson  v.  Broome,  1  Bradf.  10,  holding  judgment  against  executor 
or  administrator  no  evidence  against  heir;  Baker  v.  Kingsland,  10  Paige,  366, 
holding  judgment  against  executor  no  evidence  of  debt  as  against  realty  in  hands 
of  heir  or  devisee;  Brewis  v.  Lawson,  76  Va.  36,  holding  default  judgment  against 
administrator  not  evidence  against  heirs  in  creditor's  proceeding  to  subject  realty 
to  debts;  Gwynn  v.  Hamilton,  29  Ala.  233,  holding  distributees  of  estate  not 
estopped  by  judgment  recovered  by  administrator ;  Darling  v.  Pierce,  15  Hun,  542, 
holding  proceedings  to  sell  decedent's  realty  for  debts  not  conclusive  on  heirs; 
Oolson  V.  Brainard,  1  Redf.  324,  holding  devisee  may  contest  validity  of  judgment 
against  administrator,  upon  application  to  sell  realty  for  debts;  Stone  v.  Wood, 

16  111.  177  (dissenting  opinion),  on  conclusiveness  as  to  heirs  of  judgment  against 
administrator. 

Cited  in  reference  note  in  43  A.  D.  180,  on  record  of  former  suit  as  evidence 
against  one  not  a  party. 

Distinguished  in  Jackson  ex  dem.  Vredenburgh  v.  Marsh,  5  Wend.  44,  holding 
mortgagor  may  set  up  eviction  under  paramount  title  in  bar  of  ejectment  by 
mortgagee. 

—  Against  decedent's  fraudulent  grantee. 

Cited  in  Loomis  v.  Tifft,  16  Barb.  541 ;  Sharp  v.  Freeman,  2  Lans.  171 ;  Fowler's 
Appeal,  87  Pa.  449,  36  Phila.  Leg.  Int.  36, — holding  judgment  against  adminis- 
trator not  evidence  against  fraudulent  grantee  of  decedent;  Heydenfeldt  v.  Towns, 
27  Ala.  423,  holding  decree  ascertaining  claim  against  insolvent  estate  prima  facie 
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evidence  against  intestate's  fraudulent  grantee;  Willett  v.  Malli,  65  Iowa,  675, 
22  N.  W.  922,  holding  allowance  of  daim  against  estate  not  even  prima  facie  evi- 
dence against  donee  of  decedent. 

Distinguished  in  Wood  v.  Jackson,  8  Wend.  9,  22  A.  D.  603,  on  oonveyanoe  lor 
affection  as  conclusive,  evidence  of  fraud  as  against  creditors. 
Reversal  or  new  trial  for  improper  evidence. 

Cited  in  People  v.  Gonzalez,  35  N.  Y.  49,  holding  improper  cumulative  evidence 
not  reversible  error,  when  not  injurious  to  party  objecting;  Duffy  v.  Beime,  30 
App.  Div.  384,  51  N.  Y.  Supp.  626,  holding  error  in  admitting  improper  parol  evi- 
dence not  cured  by  subsequent  offer  by  objecting  party  of  proper  record  evidence; 
Norris  v.  Badger,  6  Cow.  449,  denying  new  trial  for  improper  parol  evidence, 
where  proper  documentary  evidence  immediately  given;  Baird  v.  Gillett,  47  N.  Y. 
186,  holding  improper  admission  of  proof  that  no  bill  presented,  in  action  for 
physician's  malpractice  reversible  error;  Weeks  v.  Lowerre,  8  Barb.  530,  holding 
new  trial  must  be  granted  for  illegal  evidence  which  may  have  had  weight  with 
jury  on  material  point;  Worrall  v.  Parmelee,  1  N.  Y.  519,  49  A.  D.  350,  holding 
error  in  receiving  evidence  cannot  be  disregarded,  though  party  objected  afterwards 
introduced  evidence  tending  to  establish  same  fact;  Murray  v.  Smith,  1  Duer,  412, 
denying  new  trial  for  improper  evidence,  upon  bill  of  exceptions  containing  whole 
evidence,  where  substantial  justice  done;  Mateer  v.  Brown,  1  Cal.  231,  holding 
judgment  founded  partly  on  incompetent  evidence,  unless  clearly  without  effect, 
erroneous ;  Anthoine  v.  Coit,  2  Hall,  40,  granting  new  trial  for  improper  evidence, 
though  sufficient  competent  evidence  to  sustain  verdict;  Nash  v.  Kneeland,  4  N.  Y. 
S.  R.  135,  holding  improper  evidence,  though  jury  directed  to  disregard  it,  reversible 
error;  Allen  v.  Blunt,  2  Woodb.  &  M.  121,  Fed.  Cas.  No.  217,  denying  new  trial, 
if  improper  evidence  became  immaterial  and  was  not  probably  relied  on  by  jury ; 
Forrest  v.  Forrest,  6  Duer,  102,  3  Abb.  Pr.  144,  denying  new  trial  of  divorce  action 
for  admission  of  value  of  husband's  estate,  limited  to  purpose  of  alimony;  Green 
V.  Hudson  River  R.  Co.  32  Barb.  25,  holding  improper  admission  of  statements  con- 
cerning settling  negligence  claim  reversible  error;  Feith  v.  Chicago  City  R.  Co.  113 
111.  App.  381  (dissenting  opinion),  on  error  in  admitting  testimony  of  interested 
witness,  where  different  verdict  would  be  set  aside;  Benedict  v.  Hecox,  18  Wend. 
490  (dissenting  opinion),  on  awarding  new  trial  for  admission  of  evidence  of  in- 
terested witness,  though  cumulative. 
—  On  trial  by  referee  or  court. 

Cited  in  Ashley  v.  Marshal,  29  N.  Y.  494;  Lowery  v.  Steward,  3  Bosw.  505, — 
holding  reception  by  referee  of  incompetent  evidence  not  reversible  error,  when 
result  not  possibly  affected;  Allen  v.  Way,  7  Barb.  585,  3  Code  Rep.  243,  granting 
new  trial  for  improper  evidence  admitted  by  referee  where  facts  not  indisputably 
established  without  it;  Spanagel  v.  Dellinger,  38  Cal.  278,  granting  new  trial  of 
cause  tried  without  jury,  although  improper  evidence  merely  cumulative;  Clark 
V.  Brooks,  2  Daly,  159,  2  Abb.  Pr.  N.  S.  385,  on  granting  new  trial  for  improper 
evidence  in  equity  suit,  where  issues  of  fact  sent  to  jury. 
Admissibility  of  admissions  of  other  persons  interested. 

Cited  in  Brush  v.  Holland,  3  Bradf.  240,  holding  declarations  of  party  to 
record  inadmissible  against  others  having  separate  interests  in  subject-matter; 
Shailer  v.  Biunstead,  99  Mass.  112,  hoUing  declarations  of  parties  to  record  in- 
admissible on  probate,  to  prove  undue  influence,  if  other  parties  affected  are  not 
jointly  interested ;  Lane  v.  Doty,  4  Barb.  530,  holding  payment  by  debtor  does  not 
prevent  statute  of  limitations  from  attaching  as  against  executor  of  surety. 
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—  Of  legatees  or  derlsees. 

ated  in  Schierbaum  y.  Scbemme,  157  Mo.  1,  80  A.  8.  R.  604,  57  &.  W.  526, 
holding  devisees  have  not  that  joint  interest  in  will  which  makes  admissions  of 
cue  admissible  against  others;  Re  Baird,  47  Hun,  77,  holding  admissions  of  legatee 
to  show  undue  influence  inadmissible,  where  other  legatees  interested  in  estate; 
Thompson  v.  Tbompson,  13  Ohio  St.  356,  holding  declarations  of  devisee  and 
legatee  inadmissible  to  impeach  will,  where  others  injuriously  affected;  Horn  v. 
Pullman,  10  Hun,  471,  holding  declarations  of  joint  devisee  admissible  to  prove 
undue  influence;  Forney  v.  Ferrell,  4  W.  Va.  729,  holding  conversations  of  devisee 
with  testatrix  to  prove  undue  influence  inadmissible  against  oodevisees;  La  Bau 
V.  Vanderbilt)  3  Redf.  384,  on  admissibility  in  behalf  of  contestants  of  admissions 
of  legatee  as  to  testamentary  capacity. 

—  Of  administrators  or  executors. 

Cited  in  Elwood  v.  Deifendorf,  5  Barb.  398,  holding  admissions  of  administrators 
or  executors  inadmissible  as  against  coadministrators  or  coexecutors;  Reagan  v. 
Grim,  13  Pa.  508,  holding  in  action  against  administrators,  substituted  for  in- 
testate, declarations  of  administrator,  also  heir,  admissible;  Taylor  v.  Barron,  35 
N.  H.  484,  holding  no  legal  privity  between  administrators  appointed  in  different 
states;  Dale  v.  Rosevelt^  1  Paige,  35,  holding  no  privity  between  executor  and  heir 
or  devisee  of  land. 

—  Of  grantor  against  grantee. 

Cited  in  Ferriday  v.  Selser,  4  How.  (Miss.)  506;  Billingsley  v.  Clelland,  41  W. 
Va.  234,  23  S.  £.  812, — holding  declarations  of  grantor,  subsequent  to  deed,  can- 
not be  used  to  invalidate  title;  Spanagel  v.  Dellinger,  38  Cal.  278,  holding  declara- 
tions of  grantor  inadmissible  to  establish  fraud  on  part  of  grantee;  Caldwell  v. 
Williams,  I  Ind.  405,  holding  declarations  of  assignor  admissible,  when  there  is 
common  purpose  between  assignor  and  assignee  to  defraud. 

Cited  in  reference  notes  in  61  A.  D.  318,  as  to  when  declarations  of  grantor  as  to 
fraudulent  conveyance  are  admissible;  24  A.  D.  395,  on  evidence  of  grantor's 
declarations  to  impeach  deed;  28  A.  D.  564,  on  admissibility  of  declaration  of 
vendor  in  possession  against  his  vendee;  21  A.  D.  360;  40  A.  D.  241, — on  admis- 
sibility of  declarations  of  grantor  after  conveyance  against  those  claiming  under 
him. 

Cited  in  note  in  42  A.  D.  633,  on  inadmissibility  of  declarations  of  vendor  after 
conveyance. 

—  Of  member  against  corporation. 

Cited  in  Lyman  v.  Norwich  University,  28  Vt.  560,  holding  admission  of  presi- 
dent respecting  debt  of  university  will  not  prevent  operation  of  statute  of  limi- 
tations; Simmons  v.  Sisson,  26  N.  T.  264,  holding  admissions  of  stockholder  inad- 
missible in  action  to  enforce  personal  liability  of  codefendant  stockholders. 

15  AM.  DEC.  808,  THAIiLHIMiai  v.  BRINCKERHOFF,  8  COW.   628, 

liater  case  between  same  parties  in  4  Wend.  804,  21  A.  D.  155. 
Champerty  and  maintenance. 

Cited  in  Oilman  v.  Jones,  87  Ala.  691,  4  L.R.A.  113,  5  So.  785,  holding  English 
rule  of  champerty  inapplicable  to  present  condition  of  society  and  obsolete; 
Smits  V.  Hogan,  35  Wash.  290,  77  Pac.  390,  1  A.  ft  E.  Ann.  Cas.  297,  holding  cham- 
perty and  maintenance  do  not  exist  in  America  as  part  of  common  law;  Sherley 
V.  Riggs,  11  Humph.  53,  holding  one  liable  for  breach  on  contract  to  save  another 
harmless  from  tndt,  in  consideration  of  transfer  of  property;  Mott  v.  Small,  20 
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Wend.  212,  holding  obligor  liable  upon  agreement  to  indemnify  assignee  of  note 
upon  releasing  payee  and  guarantor;  Ethridge  v.  Cromwell,  8  Wend.  629,  holding 
grantor,  without  title,  not  liable  for  penalty  for  conreying  premises,  not  known  to 
be  in  actual  possession  of  another  under  claim  of  title;  Hickox  v.  Elliott,  10 
Sawy.  415,  22  Fed.  13,  sustaining  transfer  of  interest  in  property  in  litigation 
upon  consideration  of  advancing  funds  to  recover  possession  thereof;  Chicago  City 
R.  Co.  y.  General  Electric  Co.  74  111.  App.  466,  holding  not  maintenance  for  street 
railway  company  to  cause  actions  to  be  instituted  to  determine  rights  of  rival 
company;  Bartholomew  County  v.  Jameson,  86  Ind.  164,  holding  county  liable  to 
chemist,  employed  by  coroner  to  analyze  insured's  stomach,  although  insurance 
company  guaranteed  payment  thereof. 

Cited  in  reference  notes  in  20  A.  D.  611;  29  A.  D.  121;  42  A.  D.  197;  68  A.  D. 
761;  99  A.  D.  233;  28  A.  S.  R.  767;  29  A.  S.  R.  206;  42  A.  S.  R.  369;  83  A.  S.  R. 
159;  97  A.  8.  R.  146;  100  A.  S.  R.  577;  108  A.  S.  R.  647;  HI  A.  S.  R.  208,— on 
champerty  and  maintenance;  29  A.  D.  136;  37  A.  D.  662,— on  what  constitutes 
champerty;  48  A.  S.  R.  815;  64  A.  S.  R.  469;  74  A.  S.  R.  91,— on  what  agreements 
are  champertous;  83  A.  S.  R.  805,  on  nature  of  law  of  maintenance;  103  A.  S.  R. 
336,  on  champertous  nature  of  conveyance  of  land  held  adversely  by  stranger; 
66  A.  D.  451,  on  buying  of  things  in  litigation,  or  dormant  titles. 

Cited  in  notes  in  83  A.  S.  R.  167,  on  champerty,  barratry,  and  maintenance; 
6  E.  R.  C.  391,  on  validity  of  agreements  of  champerty  and  maintenance;  66  A.  D. 
613,  on  contracts  for  services  void  as  against  public  policy;  21  A.  D.  316,  on  effect 
of  champertous  acts  on  judicial  sales. 

Distinguished  in  Barker  v.  Barker,  14  Wis.  132,  holding  agreement  transferring 
interest  in  property  in  litigation  to  another  for  merely  nominal  consideration, 
without  benefit  to  transferrer,  is  void. 

Disapproved  in  Bernstein  v.  Himies,  60  Ala.  682,  31  A.  R.  62,  holding  ejectment 
not  maintainable  by  grantee  of  purchaser  at  marshal's  sale  against  another  in 
actual  adverse  possession. 
—  Agreements  with  attorneys. 

Cited  in  Lytle  v.  State,  17  Ark.  608,  sustaining  transfer  of  interest  in  property, 
during  pendency  of  ejectment  action,  to  attorney  for  past  and  future  services  and 
expenses  incurred;  Mathewson  v.  Fitch,  22  Cal.  86,  sustaining  agreement  to  pay 
attorney  stipulated  amount  upon  successful  termination  of  action  establishing 
title  to  property  in  litigation;  Bayard  v.  McLane,  3  Harr.  (Del.)  139,  sustaining 
agreement  to  pay  attorney  share  of  recovery  as  compensation  for  services  when 
former  paid  expenses;  Newkirk  v.  Cone,  18  111.  449,  sustaining  recovery  by  attor- 
ney for  compensation  in  purchasing  property  with  defective  titles  for  client  and 
instituting  actions  to  recover  possession;  Byrne  v.  Kansas  City,  Ft.  S.  &  M.  R. 
Co.  66  Fed.  44,  holding  action  maintainable  by  attorney,  as  administrator,  under 
agreement  with  beneficiary  for  percentage  of  recovery  as  compensation  for  services 
and  expenses;  Muller  v.  Kelly,  116  Fed.  646,  sustaining  agreement  of  attorney 
with  client  for  percentage  of  recovery  as  compensation  for  services  when  client 
paid  expenses;  Casserleigh  v.  Wood,  14  Colo.  App.  265,  69  Pac.  1024,  sustaining 
contract  for  percentage  of  recovery  as  compensation  of  attorney  in  establishing 
disputed  title  to  mining  claims;  Quigley  v.  Thompson,  53  Ind.  317,  denying  re- 
covery by  attorney  upon  agreement  for  compensation  if  client  succeeds  in  action 
but  none  if  defeated,  when  former  pays  expenses;  Backus  v.  Byron,  4  Mich.  635, 
denying  recovery  by  attorney  of  share  or  property  recovered,  or  its  value,  as  com- 
pensation for  services ;  Sedgwick  v.  Stanton,  14  N.  Y.  289,  sustaining  agreement  to 
convey  one-half  interest  in  property  as  another's  compensation  for  perfecting  title ; 
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Jenkins  y.  Hooker,  19  Barb.  435,  stistaining  agreement  with  pensioner  to  pay  at- 
torney one  third  of  increase  pension  procured  through  latter's  services;  Maybin 
T.  Raymond,  Fed.  Cas.  No.  9,338,  sustaining  agreement  for  payment  of  one  half  of 
recovery  to  attorneys  as  onnpensation  for  prosecuting  claim  against  government; 
Robertson  ▼.  Gayard,  111  Tenn.  356,  77  S.  W.  1056,  holding  champertous  contract 
does  not  destroy  right  of  client  to  prosecute  original  cause  of  action;  Croco  v. 
Oregon  Short  Line  R.  Co.  18  Utah,  311,  44  L.ILA.  285,  54  Pac.  985,  holding  agree- 
ment that  attorney  have  percentage  of  recovery  as  compensation,  client  advancing 
expenses,  not  defense  to  railroad  causing  injuries;  Potter  v.  Ajax  Min.  Co.  22 
Utah,  273,  61  Pac.  999,  holding  agreement  between  attorney  and  client  for  per- 
centage of  recovery,  not  available  to  another  sued  for  negligently  causing  injury; 
Bumes  v.  Scott,  117  U.  S.  582,  29  L.  ed.  991,  6  Sup.  Ct  Rep.  865,  holding  agree- 
ment that  attorney  receives  percentage  of  recovery  upon  note,  as  compensation 
for  services  and  expenses,  not  available  to  smker. 

Cited  in  reference  notes  in  125  A.  S.  R.  281,  on  validity  of  contracts  between  at- 
torney and  client;  1  A.  S.  R.  260,  on  scrutiny  by  courts  of  contract  between  at- 
torney and  client;  27  A.  D.  124,  on  champerty  and  maintenance  in  transactions 
between  attorney  and  client;  41  A.  D.  323,  on  contingent  fees. 

—  Agreements  with  and  conveyances  to  relatives. 

Cited  in  Wright  v.  Meek,  3  G.  Greene,  472,  sustaining  conveyance  by  father  to 
s<His  of  property  during  litigation  to  set  aside  fraudulent  decree  and  cloud  on 
fanner's  title;  Thallhimer  v.  Brinckerhoff,  6  Cow.  90,  sustaining  agreement  of 
owner  to  give  brother-in-law  advancing  expenses  of  litigation,  interest  in  property 
recovered  from  another  in  possession;  Campbell  v.  Jones,  4  Wend.  306,  holding 
obligor  liable  upon  bond  to  indemnify  step-father  against  costs  of  ejectment  action 
instituted  by  latter;  Gilleland  v.  Failing,  5  Denio,  308,  sustaining  power  of  at- 
torney given  by  owner  to  son-in-law  to  maintain  action  to  recover  property  for 
hitter's  benefit;  Vrooman  v.  Shepherd,  14  Barb.  441,  sustaining  conveyance  by 
father  to  son  of  premises  in  possession  of  another  not  claiming  title  thereto; 
Livingston  v.  Peru  Iron  Co.  9  Wend.  511  (dissenting  opinion),  on  validity  of 
conveyance  by  father  to  son  of  lands  occupied  by  another  under  claim  of  title. 

Cited  in  note  in  14  LJI.A.  747,  on  effect  of  interest  or  relationship  iu  determin- 
ing whether  contract  of  layman  is  champertous. 

—  Contrtbuttons  by  Interested  persons. 

Cited  in  Brown  v.  Bigne,  21  Or.  260,  28  A.  S.  R.  752,  14  L.R.A.  745,  28  Pac.  11, 
sustaining  recovery  by  one  advancing  money  to  establish  another's  claim  against 
estate  under  agreement  for  half  amount  realized;  Johnston  v.  Smiths,  70  Ala. 
108,  sustaining  agreement  of  creditor  to  aid  another  in  establishing  vendor's  lien 
upon  bankrupt's  property  whereby  former  would  receive  payment  in  full ;  Oilman 
V.  Jones,  87  Ala.  691,  4  L.R.A.  113,  5  So.  785,  sustaining  agreement  of  purchaser 
of  bonds  of  insolvent  railroad  to  pay  expenses  of  litigation  to  establish  their  prior- 
ity; Currency  Min.  Co.  v.  Bentley,  10  Colo.  App.  271,  50  Pac.  920,  holding  action 
to  determine  adverse  mining  claims  not  champertous  because  other  parties,  in- 
terested in  result,  contribute  fimds  and  assistance. 
Assignment  of  right  of  action. 

Cited  in  Bayard  v.  McLane,  3  Harr.  (Del.)  139,  holding  that  assignments  of 
ehoses  in  action  were  prohibited  by  common  law  to  prevent  maintenance;  Anchor 
Invest.  Co.  v.  Kirkpatrick,  59  Minn.  378,  50  A.  S.  R.  417,  61  N.  W.  29,  holding 
agreement  guaranteeing  payment  of  notes  of  corporation  assignable  to  and  enforce- 
able by  transferee  of  notes;  Oilman  v.  Jones,  87  Ala.  691,  4  LJI.A.  113,  5  So.  785, 
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sustaining  contract  for  purchase  of  bonds  of  railroad  during  foreclosure  by  parties 
interested  therein  and  desiring  to  secure  control;  Lytle  v.  State,  17  Ark.  608,  hold- 
ing transferee  of  interest  of  heirs  in  real  property  entitled  to  maintain  action  for 
recovery  thereof;  Hoyt  v.  Thompson,  5  N.  Y.  320,  holding  action  maintainable  by 
transferee,  of  receiver  of  insolvent  corporation,  upon  claim  for  property  illegally 
transferred  to  creditors;  Taylor  v.  Gal  land,  3  6.  Greene,  18,  holding  claim  for 
conversion  of  personal  property  assignable  by  owner  to  third  party;  Kimbro  v. 
Hamilton,  2  Swan,  190,  sustaining  transfer  of  owner's  interest  in  slave  in  posses- 
sion of  another;  Ware  v.  Russell,  70  Ala.  174,  45  A.  R.  82,  holding  assignment  to 
attorney  valid  if  fair  and  on  consideration  and  not  contemplative  of  litigation 
also  citing  annotation  on  this  point. 

Cited  in  reference  notes  in  29  A.  S.  R.  205,  on  assignment  of  right  of  action; 
71  A.  D.  578,  on  right  to  assign  cause  of  action;  62  A.  S.  R.  894,  on  assignability 
of  right  9f  action  at  conunon  law;  21  A.  S.  R.  716,  on  assignment  of  part  of  de- 
mand ;  43  A.  S.  R.  478,  on  validity  of  assignment  of  part  of  demand. 

Cited  in  note  in  56  A.  D.  449,  on  assignability  of  right  to  file  bill  in  equity. 

15  AM.  DEC.  822,  BARKER  ▼.  PEOPLE,  8  COW.  tSe. 
Nonapplicability  to  states,  of  provisions  of  Federal  Constitution. 

Cited  in  People  ex  rel.  Kemmler  v.  Durston,  55  Hun,  64,  7  N.  Y.  Supp.  813,  7 
K.  Y.  Crim.  Rep.  364,  holding  provision  against  cruel  punishment  restriction  upon 
Federal  government  only;  Com.  v.  Hitchings,  5  Gray,  482,  holding  prohibition 
against  excessive  fines  restriction  upon  Federal  courts  only;  State  v.  Shumpert, 
1  S.  C.  85,  holding  provision  for  presentment  of  grand  jury  not  applicable  to  state 
courts;  Campbell  v.  State,  11  Ga.  353;  State  v.  Jones,  7  Nev.  408, — ^holding  provi- 
sion that  accused  be  confronted  with  witnesses  inapplicable  to  state  courts;  Re 
Smith,  10  Wend.  449,  holding  provision  for  jury  trial  applies  only  to  Federal 
courts;  Ex  parte  Hill,  38  Ala.  458  (dissenting  opinion),  on  application  of 
provision  as  to  habeas  corpus  to  state  judicial  department;  Cory  v.  Carter,  48  Ind. 
327,  17  A.  R.  738,  holding  limitation  on  power  of  states  to  fix  qualifications  of 
citizens  of  the  state  and  to  establish  their  rights  in  the  state  could  not  exist 
without  special  mention  in  Federal  Constitution. 

Cited  in  reference  notes  in  30  A.  D.  456,  on  amendments  to  Federal  Constitution 
as  restrictions  on  power  of  general  government  only;  35  A.  D.  626,  on  inapplica- 
bility to  state  courts  of  amendment  to  Federal  Constitution  as  to  jury  trial. 

Cited  in  note  in  35  L.R.A.  579,  on  applicability  of  provision  of  Federal  Con- 
stitution as  to  cruel  and  unusual  punishment  to  state  governments. 
Crnel  and  unnsnal  pnnislunent. 

Cited  in  People  v.  Morris,  80  Mich.  634,  8  L.R.A.  685,  45  N.  W.  591,  holding 
sentence  of  fifteen  years  for  horse  stealing  not  cruel  or  unusual  punishment; 
People  ex  rel.  Kenunler  v.  Durston,  7  N.  Y.  Crim.  Rep.  350,  7  N.  Y.  Supp.  145, 
holding  provision  for  death  by  electricity  not  unconstitutional  as  cruel  punish- 
ment; Robinson  v.  Miner,  68  Mich.  549,  37  N.  W.  21  (dissenting  opinion),  on 
temporary  disability  to  do  business  as  excessive  punishment. 

Cited  in  reference  notes  in  73  A.  S.  R.  297 ;  96  A.  S.  R.  785, — on  cruel  and  un- 
usual punishment;  58  A.  S.  R.  637,  on  constitutional  provision  against  cruel  and 
unusual  punishments. 

Cited  in  notes  in  4  L.R.A.  629,  on  prohibition  of  cruel  and  unusual  punishments; 
35  L.R.A.  571,  on  cruel  and  unusual  punishment  for  dueling. 
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Remoral  flram  oflioe. 

Cited  in  People  ▼.  Welk,  2  Cal.  198,  holding  act,  authorising  governer  to  appoint 
supreme  court  judge,  during  absence  of  judge  from  state,  unconstitutional;  Dullam 
T.  Wiilson,  53  MUA.  392,  51  A.  R.  128,  19  N.  W.  112,  holding  statute,  permitting 
governor  to  remore  state  officer,  Toid,  because  governor  had  no  judicial  power  un- 
der Constitution;  People  ex  rel.  Devery  t.  Coler,  173  N.  Y.  103,  65  N.  E.  956,  hold- 
ing  charter,  abolishing  police  commissioners  and  chief  of  police  and  imposing 
duties  of  officer  upon  single  commissioner,  constitutional. 
Powers  of  tlie  le^lslatare. 

Cited  in  Lawton  y.  Steele,  119  N.  T.  226,  16  A.  S.  R.  813,  7  L.R.A.  134,  23  N.  S. 
878,  upholding  power  of  legislature  to  proTide  for  destruction  of  fishing  nets  in 
certain  waters;  People  v.  Pierson,  176  N.  Y.  201,  98  A.  S.  R.  666,  63  LJI.A.  187, 
68  N.  £.  243  (reversing  89  App.  Div.  415,  81  N.  Y.  Supp.  214),  holding  constitu- 
tional guaranty  of  religious  freedom  not  violated  by  requirement  that  parent  pro- 
Tide  medical  attendance  for  child;  Wynehamer  v.  People,  13  N.  Y.  378  (dissenting 
opinion),  on  constitutionality  of  act  providing  for  destruction  of  intoxicating 
liquors. 

Cited  in  notes  in  97  A.  D.  267,  on  power  of  state  to  disfranchise;  97  A.  D.  264, 
OB  right  of  legislature  to  alter  prescribed  qualifications  for  voters  contained  in 
Constitution ;  35  L.ILA.  562,  on  legislative  ccmtrol  over  punishments. 
—To  take  sway  ellcibility  to  office. 

(^ted  in  Com.  v.  Jones,  10  Bush,  725,  holding  provision  of  state  Constitution 
disqualifyiiig  person  guilty  of  dueling  from  holding  office  intended  as  punishment ; 
Rathbone  v.  Wirth,  150  N.  Y.  459,  34  L.RJ^.  417,  45  N.  E.  15,  holding  provision 
that  only  member  of  political  party  represented  in  conunon  council  eligible  for 
police  eommissioner,  unconstitutional;  People  ex  rel.  Furman  v.  Chite,  50  N.  Y. 
461, 10  A.  R.  508,  holding  statute,  forbidding  appointment  or  election  ef  supervisor 
ss  superintendent  of  poor,  constitutional ;  Steusoff  v.  State,  80  Tex.  428,  12  L.R.A. 
364,  15  8.  W.  1109,  holding  citizen  eligible  to  office  of  tax  assessor,  though  not 
▼oter  of  county.  Constitution  or  statutes  not  requiring  it ;  Opinion  of  the  Justices, 
95  Me.  564  Appx.,  51  Atl.  224,  holding  person  holding  office  to  profit  eligible 
to  election  to  legislature,  in  absence  of  express  constitutional  or  statutory  restric- 
tion; Harkreader  v.  State,  35  Tex.  Crim.  Rep.  243,  60  A.  8.  R.  40,  33  S.  W.  117, 
holding  minor  eligible  to  office  of  deputy  county  clerk,  in  absence  of  law  prescrib- 
ing qualifications;  Black  v.  Trower,  79  Va.  123,  holding  act  prescribing  that  mem- 
bers of  electoral  boards  shall  be  freeholders,  unconstitutional;  People  ex  rel. 
Price  V.  Woodbury,  38  Misc.  189,  77  N.  Y.  Supp.  241,  holding  provision  of  New 
York  City  charter,  forbidding  city  pensioner  to  hold  city  office,  unconstitutional; 
Kmtz  V.  Mobile,  120  Ala.  623,  24  So.  952,  holding  provision  of  city  charter,  re- 
quiring recorder  to  be  learned  in  law  and  practising  attorney,  unconstitutional; 
People  ex  rel.  Grinnell  v.  Hoffman,  116  HI.  587,  56  A.  R.  793,  5  N.  E.  596,  holding 
election  law,  requiring  appointment  of  election  officials  from  leading  political 
parties,  constitutional;  People  ex  rel.  Ahem  v.  Bollam,  182  111.  528,  54  N.  E.  1032, 
holding  statute  authorizing  village  board  to  appoint  constable  unconstitutional, 
where  ConstitutH>n  directs  that  such  officers  be  elected;  Shaw  v.  Marshalltown, 
131  Iowa,  128,  19  LJLA.(N.8.)  829,  104  N.  W.  1121,  9  A.  ft  E.  Ann.  Cas.  1939, 
holding  soldiers  preference  act  not  unconstitutional  because  granting  class  privi- 
leges; Re  Foley,  39  How.  Pr.  356,  on  whether  act,  declaring  votes  for  police  com- 
misuoner  for  another  office  void,  is  not  unconstitutional;  Atty.  Qen.  v.  Abbott 
(Oren  v.  AbboU),  121  Mich.  540,  47  L.R.A.  92,  80  N.  W.  372  (dissenting  opinion). 


Digitized  by 


Google 


15  AM.  DEC]  NOTES  ON  AMERICAN  DECISIONS.  64 

on  eligibility  of  women  to  of&ce;  State  ez  rel.  Thompeom  y.  McAllister,  38  W.  Va. 
485,  24  L^.A.  343,  18  S.  E.  770  (dissenting  opinion),  on  constitutionality  of  re- 
quirement that  members  of  municipal  councils  be  freeholders  therein. 

Cited  in  reference  note  in  59  A.  S.  R.  521,  on  eligibility  to  office. 

Distinguished  in  State  ex  rel.  Tesch  v.  Von  Baumbach,  12  Wis.  311,  holding 
provision  of  charter,  that  election  of  member  of  common  council  to  other  office 
void,  constitutional;  Rogers  v.  Buffalo,  123  N.  Y.  173,  9  L.R.A.  582,  25  N.  E.  274, 
holding  provision  for  appointment  of  dvil-service  commissioners  from  political 
parties,  constitutional. 

liaw  of  the  land. 

Cited  in  Re  Kane,  4  Luzerne  Leg.  R^.  263,  7  Phila.  Leg.  6az.  337,  to  point  that 
**\b.w  of  the  land"  requires  a  judgment  in  the  regular  course  of  administration 
through  courts  of  justice. 

15  AM.  DEC.  881,  ROSE  y.  SMITH,  4  COW.  17. 
Error  of  fact. 

Cited  in  Gosling  v.  Acker,  2  Hill,  391,  holding  special  application  for  judgment 
of  reversal  necessary,  upon  assignment  of  error  in  fact;  Fitch  v.  Devlin,  15  Barb. 
47  holding  service  of  siunmons  upon  defendant's  son,  error  of  fact,  for  which 
justice's  judgment  reversible;  Smith  v.  Cayuga  Lake  Cement  Co.  105  App.  Div. 
307,  93  N.  Y.  Supp.  959,  holding  misconduct  of  jury  an  "error  of  fact"  as  used  in 
§§  3057,  3066,  N.  Y.  Code  Civil  Proc.;  Adsit  v.  Wilson,  7  How.  Pr.  64,  holding 
"error  of  fact"  does  not  refer  to  mistakes  of  jury  in  finding  facts. 
Reversal  or  new  trial  for  misconduct  of  Jury. 

Cited  in  Snow  v.  Hardy,  3  Minn.  77,  GiL  35,  holding  leaving  jury  room  and 
discussing  case  before  others,  ground  for  reversal. 

Cited  in  notes  in  15  A.  D.  339,  on  misconduct  of  jurors;  21  A.  D.  717,  on  setting 
aside  verdict  for  improper  conduct  of  jurors;  43  A.  D.  81,  on  effect  of  separation 
of  jury  during  trial  of  cases  of  felonies  not  capital. 
—  DrlnklRg  of  liquor. 

Cited  in  State  v.  Greer,  22  W.  Va.  800;  Ryan  v.  Harrow,  27  Iowa,  494,  1  A. 
R.  302, — holding  drinking  of  intoxicating  liquor  by  jurors  while  deliberating,  suf- 
ficient groimd  for  setting  aside  verdict;  State  v.  Bruce,  48  Iowa,  530,  30  A.  R.  403, 
holding  use  of  intoxicating  liquors  by  jurors  before  submission  of  case  will  not 
vitiate  verdict;  Pelham  v.  Page,  6  Ark.  535,  holding  circulation  of  spirituous 
liquors  among  jury,  even  with  consent  of  parties,  cause  for  reversal ;  Hanrahan  v. 
Ayres,  10  Misc.  435,  31  N.  Y.  Supp#  458,  holding  drinking  by  jurors  while  deliberat- 
ing, groimd  for  reversal,  though  successful  party  not  responsible  therefor;  Patrick 
V.  Victor  Knitting  Mills  Co.  37  App.  Div.  7,  55  N.  Y.  Supp.  340,  holding  fre- 
quent drinking  during  all  night  disagreement  vitiates  verdict  found  next  noon; 
Richardson  v.  Jones,  1  Nev.  405,  holding  drinking  by  jurors,  unless  sufficient  to 
incapacitate  them,  or  defeated  party  injured  thereby,  no  ground  for  reversal ;  Wil- 
son V.  Abrahams,  1  Hill,  207,  holding  drinking  by  juror,  while  allowed  to  separate 
before  evidence  closed,  not  ground  for  reversal 

15  AM.  DEC.  882,  PEOPIiE  ▼.  DOUGLASS,  4  COW.  26. 
Misconduct  of  Jurors  in  criminal  action  as  gronnd  for  new  trial. 

Cited  in  People  v.  Ransom,  7  Wend.  417,  to  point  that  mistake  in  drawing  jury 
will  not  vitiate  verdict;  Appo  v.  People,  20  N.  Y.  531,  to  point  that  oyer  and 
terminer  cannot,  after  conviction  for  felony,  order  new  trial  upon  the  merita. 
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Cited  in  note  in  21  A.  D.  717,  on  setting  aside  verdict  for  improper  oondnet  of 

inrors. 

*  Separation. 

Cited  in  McLean  t.  State,  8  Mo.  163,  holding  that  allowing  jury  in  capital  case 
to  separate  is  ground  for  new  trial;  State  y.  Miller,  18  N.  C.  (1  Dev.  ft  B.  L.) 
500,  holding  separation  of  juror  from  others  in  capital  case  not  per  ae  ground  for 
new  trial;  State  ▼.  Mowiy,  21  R.  I.  376,  43  Atl.  871,  holding  temporary  separation, 
in  capital  ease,  while  out  riding  with  deputies,  not  per  se  sufficient;  Stephens  v. 
People,  4  Park.  Crim.  Rep.  396,  holding  that  separation  of  jury  during  murder 
trial  does  not  vitiate  verdict;  Early  v.  State,  1  Tex.  App.  248,  28  A.  R.  409,  hold- 
ing that  separation  and  mingling  with  crowd,  caused  by  burning  of  hotel  where 
jury  were  lodging  entitles  new  trial  in  capital  case;  Com.  v.  Morgan,  3  Pa.  Co.  Ct. 
151,  4  Kulp,  193,  holding  separation  without  authority,  after  charge,  not  ground 
for  new  trial,  without  proof  of  improper  conduct;  People  v.  Schad,  58  Hun,  571, 
12  N.  T.  Supp.  695,  holding  that  juror,  during  deliberation,  going  alone  to  bar- 
room  and  drinking  vitiates  verdict;  State  v.  O'Brien,  7  R.  1.  336,  holding  juror 
while  passing  entered  his  house  to  change  linen,  not  per  Be  sufficient  ground; 
People  V.  Buchanan,  25  N.  Y.  Supp.  481;  State  r.  Lawrence,  70  Vt.  624,  41  AtL 
1027, — ^holding  that  juror's  temporary  separation  by  reason  of  illness  does  not 
entitle,  per  se,  new  trial;  Anthony  v.  Smith,  4  Bosw.  603,  holding  separation  of 
jury,  without  authority  insufficient  per  ee  to  entitle  new  trial;  State  v.  Madoil,  12 
Fla.  151,  holding  that  separation  of  juror,  without  court's  consent,  will  not  per 
ee  avoid  verdict  in  criminal  action;  State  v.  Prescott,  7  N.  H.  287;  Monroe  v. 
State,  5  Ga.  86, — holding  jurors  temporarily  separating  from  others,  without 
authority,  not  shown  unprejudicial  to  prisoner,  ground  for  new  trial;  Friar  v. 
State,  3  How.  (Miss.)  422;  Jarrell  v.  State,  68  Ind.  293,— holding  that  jury,  may 
under  order  of  court,  if  prisoner  does  not  object,  seal  verdict  and  separate ;  Reins 
T.  People,  30  IIL  266,  holding  insufficient  cause  for  new  trial,  that  jury  in  man- 
slaughter action,  after  sealing  verdict,  separated;  Com.  v.  Heller,  6  Phila.  123,  19 
Phila.  Leg.  Int.  133,  holding  separation  after  sealed  verdict  in  misdemeanor  case 
not  cause  for  new  trial;  Territory  v.  Nichols,  3  N.  M.  103,  2  Pac  78,  holding  un- 
authorized separation,  in  capital  case,  after  sealing  verdict,  unchanged  upon  re- 
assembling, not  per  ee  ground  for  reversal ;  Douglass  v.  Tousey,  2  Wend.  352,  20 
A.  D.  616,  holding  though  juror  after  separation  after  sealing  verdict,  dissents 
and  after  redeliberation  assents  thereto,  insufficient  ground;  State  v.  Miller,  18 
N.  C.  (1  Dev.  &  B.  L.)  600  (dissenting  opinion),  on  right  to  new  trial  where  juror 
in  capital  ease  separated  from  others;  Creek  v.  State,  24  Ind.  161,  to  point 
whether  separation  without  authority,  unattended,  is  sufficient  ground  where  evi- 
dence supports  verdict. 

Cited  in  notes  in  43  A.  D.  86;  3  L.ILA.  211,— on  effect  of  separation  of  jury  in 
capital  cases;  36  A.  D.  269,  on  misconduct  of  jurors  in  separating  during  trial 
as  ground  for  new  trial;  103  A.  S.  R.  164,  on  presumptions  and  burden  of  proof 
as  to  separation  of  jury  in  criminal  cases. 

Distinguished  in  Jumpertz  v.  People,  21  HI.  376,  holding  mere  separation  of  the 
jury  insufficient  cause  for  setting  aside  verdict. 

Disapproved  in  Stephens  v.  People,  19  N.  T.  649,  holding  not  error  in  capital 
trial  to  permit  jury,  with  prisoner's  assent,  to  separate  before  case  submitted; 
Eastwood  V.  People,  3  Park.  C.  C.  26,  holding  that  separation  in  capital  case 
Titiates  verdict  unless  prosecution  shows  beyond  doubt  no  prejudice  to  prisoner. 
*-V8e  of  intoxicating  liquors. 

Cited  in  Com.  v.  Salyards,  13  Pa.  Co.  Ct.  470,  holding  that  mere  fact  of  drink- 
Am.  Dec  VoL  ni.— 6. 
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ing  liquor  pending  murder  trial,  will  not  avoid  verdict;  State  v.  Bullard,  16  N. 
H.  139,  holding  that  if  spirits  be  furnished  jurors  while  deliberating,  verdict  will 
be  set  aside;  State  v.  Greer,  22  W.  Va.  800,  holding  that  drinking  intoxicating 
liquor  while  deliberating  in  murder  case  is  per  se  ground  for  new  trial ;  People  v. 
Lee  Chuck,  78  Cal.  317,  20  Pac  719,  holding  drinking  of  liquor  at  meals,  irre- 
spective of  quantity  while  deliberating  in  capital  case,  vitiatea  verdict;  Jones  v. 
People,  14  Pittsb.  L.  J.  N.  S.  99,  holding  that  use  of  intoxicants  while  considering 
case  will  not  vitiate  verdict  without  affirmative  proof  of  prejudice;  State  v. 
Baldy,  17  Iowa,  39,  holding  drinking  of  ale  for  diarrhea  while  deliberating  suf- 
ficient ground  for  new  trial;  People  v.  Gray,  61  Cal.  164,  44  A.  R.  549,  holding  that 
drinking,  during  trial  of  large  amounts  of  liquors  without  consent  or  knowledge  of 
court  or  prisoner,  is  ground;  State  v.  Brunetto,  13  La.  Ann.  46  (dissenting  opin- 
ion), on  right  to  new  trial  because  jury  used  spirituous  liquors. 

Cited  in  reference  note  in  64  A.  D.  329,  on  drinking  of  spirituous  liquors  by 
jurors  as  ground  to  set  aside  verdict. 

Cited  in  notes  in  16  A.  D.  332,  on  misconduct  of  jurors  in  drinking  spirituous 
liquors;  62  A.  D.  662,  on  effect  upon  verdict  of  drinking  of  intoxicants  by  jury; 
36  A.  D.  268,  on  misconduct  of  jurors  in  drinking  intoxicants  as  ground  for  new 
trial;  9  A.  R.  764,  as  drinking  of  intoxicants  by  jurors  as  ground  for  setting  aside 
verdict  of  guilty  in  trial  for  murder. 

Distinguished  in  Wilson  v.  Abrahams,  1  Hill,  207,  holding  that  jurors  separated 
and  drank  spirituous  liquors  not  ground  for  reversal. 

Disapproved  in  State  v.  Harrigan,  9  Houst  (Del.)  369,  31  Atl.  1062;  Dolan  v. 
State,  40  Ark.  464, — ^holding  mere  drinking  of  intoxicants  without  proof  of  excesses 
or  misconduct  prejudicial  to  prisoner,  not  ground;  State  v.  Bruce,  48  Iowa,  630,  30 
A.  R.  403,  holding  that  use  of  liquor  pending  trial,  prejudice  to  prisoner  not 
shown,  is  insufficient  ground;  Thompson  v.  Com.  8  Gratt.  637,  holding  not  misbe- 
havior to  drink  in  moderation  during  adjournment,  even  with  a  stranger  to  action. 

—  Comnmnicating  with  outsiders. 

Cited  in  State  v.  Igo,  21  Mo.  469,  holding  mere  fact  that  after  jury  has  retired* 
one  juror  separatee  and  converses  with  bystander,  insufficient;  Caw  v.  People,  S 
Neb.  367,  holding  fact  that  juror,  during  intermission,  separated  and  held  con- 
versation foreign  to  trial  with  bystander,  insufficient  ground;  People  v.  Montgom- 
ery, 13  Abb.  N.  S.  207,  holding  that  temporary  separation  in  capital  case,  and 
casual  conversation  with  stranger  on  indifferent  matter  does  not  affect  verdict; 
Davis  V.  State,  36  Ind.  496,  9  A.  R.  760,  holding  juror  going  with  bailiff  to  saloon, 
unexplained  except  to  procure  something  for  diarrhea,  sufficient  ground;  People 
V.  Camel,  2  Edm.  Sel.  Caa.  202,  1  Park  Crim.  Rep.  266,  holding  that  jury  com- 
municated with  court  though  officer  guarding  during  deliberation,  not  ground  for 
new  trial;  State  v.  Watkins,  9  CTonn.  47,  21  A.  D.  712,  holding  juror's  public  re- 
quest, after  evidence  closed,  that  prosecutor  produce  certain  witness,  insufficient 
cause  for  new  trial;  C^m.  v.  Roby,  12  Pick.  496,  denying  new  trial  where  constable 
with  stranger  took  reasonable  refreshments  into  jury  room,  without  conversing. 

Distinguished  in  Grottkau  v.  State,  70  Wis.  462,  36  N.  W.  31,  holding  where 
juror's  drinking  with  prosecutor  was  known  to  prisoner  and  not  brought  to  court's 
attention,  objection  waived;  Territory  v.  Thomason,  4  N.  M.  164,  13  Pac.  223, 
holding  that  presence  of  official  interpreter  in  jury  room  at  request  of  jurors, 
speaking  different  languages,  is  per  se  insufficient  ground. 

—  Attendance  at  theater. 

Cited  in  Jones  v.  People,  6  Colo.  462,  46  A.  R.  626,  holding  attendance  at  theater 
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bj  court's  permission,  without  separation  or  communicating  with  others,  insuf- 
Hcient  cause. 
Misoonduct  of  Jury  In  dTil  actions  as  c^o^nd  for  new  trial. 

Cited  in  Reynolds  v.  Champlain  Transp.  Co.  9  How.  Pr.  7,  holding  that  con- 
TersaUon  between  jurors  and  party  to  action  will  Titiate  verdict. 
—  Separation. 

Cited  in  E<rans  v.  Foss,  40  N.  H.  490,  holding  that  separation  without  authority 
or  consent  after  sealing  verdict  not  per  se  ground  for  reversal;  Parsons  v.  Huff, 
38  Me.  137,  holding  that  temporary  absence,  unattended,  with  court's  permission, 
no  prejudice  shown  is  insufficient  ground  for  reversal ;  Nims  v.  Bigelow,  44  N.  H. 
370,  holding  that  mere  fact  that  jury  separated  after  rendering  verdict  will  not 
vitiate  it,  though  papers  recommitted  and  verdict  modified;  Tifield  v.  Adams,  3 
Iowa,  487,  holding  not  error  to  instruct  jury,  after  separating  upon  sealing  verdict, 
to  make  proper  amendment. 
—Use  of  llqnor. 

Cited  in  Patnck  v.  Victor  Knitting  Mills  Co.  37  App.  Div.  7,  56  N.  Y.  Supp.  340, 
holding  frequent  use  of  liquor  while  deliberating  ground  for  new  trial ;  Hanrahan 
V.  Ayres,  10  Misc.  435,  31  N.  Y.  Supp.  458,  holding  that  drinking  spirituous 
liquors,  while  deliberating  per  se  vitiates  verdict;  Brant  ex  dem.  Buckbee  v. 
Fowler,  7  Cow.  562,  holding  that  verdict  should  be  set  aside  though  juror  drank 
small  quantity  of  brandy  to  check  diarrhea;  Leighton  v.  Sargent,  31  N.  H.  110, 
64  A.  D.  328,  holding  fact  that  jurors  while  deliberating  drank  brandy,  though 
quantity  small,  ground  for  reversal;  Vose  v.  Mulkr,  23  Neb.  171,  36  N.  W.  583, 
holding  that  juror  drinking  at  expenses  of  and  with  successful  party  to  suit,  is 
ground  for  reversal ;  Ryan  v.  Harrow,  27  Iowa,  494,  1  A.  R.  302,  holding  drinking 
of  intoxicating  liquors  after  cause  submitted,  sufficient  ground  for  new  trial. 

Distinguished  in  Perry  v.  Bailey,  12  Kan.  539,  holding  evidence  that  juror  drank 
so  as  to  unfit  him  for  jury  duty  sufficient  ground  for  reversal. 

Disapproved  in  Richardson  v.  Jones,  1  Nev.  405,  holding  mere  use  of  intoxicat- 
ing liquor  not  per  «e  ground  for  new  trial. 
Effect  of  misconduct  of  referees. 

Distinguished  in  Noyes  v.  Gould,  57  N.  H.  20,  holding  that  where  referees,  with- 
out objection  from  parties  litigant,  drank  brandy  furnished  by  interested  outsider, 
report  will  stand. 
Conviction  upon  testimony  of  one  convicted  of  perjury. 

Cited  in  People  v.  Evans,  40  N.  Y.  1,  1  Cowen,  Crim.  Rep.  154,  holding  that 
conviction  of  subornation  of  perjury  upon  uncorroborated  testimony  of  one  con- 
victed of  perjury  is  error. 
Bill  for  dlsooTerj  in  aid  of  penal  action. 

Cited  in  Bailey  v.  Dean,  5  Barb.  207,  holding  party  should  not  be  compelled  to 
disclose  facts  to  enable  another  to  maintain  a  penal  action. 

15  AM.  DBC.  S40,  VAN  ANTWERP  ▼.  NEWMAN,  4  COW.  83. 
When  writ  of  error  granted. 

Cited  in  Allen  v.  Savannah,  9  Ga.  286,  holding  that  writ  of  error  lies  to  final 
judgment  only;  Rochester  v.  Roberts,  25  N.  H.  405,  holding  that  writ  of  error  will 
not  be  granted  if  brought  merely  for  delay. 

Cited  in  note  in  01  A.  D.  195,  on  right  to  sue  out  writ  of  error. 
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Power  of  supreme  court  to  stay  prooeedinss. 

Cited  in  Re  Pye,  21  App.  Div.  266,  47  N.  Y.  Supp.  689,  holding  that  supreme 
court  has  power  to  stay  proceedings  upon  appeal  from  surrogate's  order. 

Cited  in  reference  note  in  43  A.  D.  480,  on  superseding  execution. 
Sufficiency  of  recognizance. 

Cited  in  State  v.  Perry,  28  Minn.  466,  10  N.  W.  778,  holding  written  instniment 
signed  and  delivered,  acknowledging  indebtedness  to  state,  with  condition  for  prin- 
cipal's appearance,  sufficient. 

15  AM.  DEC.  841,  ROSS  v.  liUTHEB,  4  COW.  158. 
\llien  action  is  commenced. 

Cited  in  Stanley  v.  Bank  of  Mobile,  23  Ala.  662,  holding  that  notice  of  motion 
for  judgment  on  promissory  note  held  by  bank,  commences  action  thereon;  Peck 
v.  German  F.  Ins.  Co.  102  Mich.  62,  60  N.  W.  463,  holding  that  though  siunmons  is 
issued,  action  not  commenced  until  delivered  to  proper  officer  to  be  served;  Koon 
V.  Greenman,  7  Wend.  121,  holding  issuing  of  summons  in  justice's  court  com- 
mencement of  suit,  though  justice  delayed  service  without  authority;  McLarren 
V.  Thurman,  8  Ark,  313,  holding  where  writ  is  left  with  court  clerk  to  deliver  to 
sheriff,  action  not  commenced  until  delivery;  White  v.  Johnson,  27  Or.  282,  60  A. 
S.  R.  726,  40  Pac.  611,  holding  summons  issued  within  meaning  of  Code  when 
signed  and  issued  to  sheriff  for  service;  Jordan  v.  Bosworth,  123  Ga.  879,  61  S.  E. 
765,  holding  filing  petition  with  instructions  to  hold  process  not  sufficient  com- 
mencement until  instructions  are  withdrawn;  Cross  v.  Barber,  16  R.  I.  266,  16 
Atl.  69,  holding  where  writ  is  to  be  served  only  upon  refusal  to  deliver  goods, 
action  not  commenced  until  refusal;  Hekla  Ins.  Co.  v.  Schroeder,  9  111.  App.  472; 
West  V.  Engel,  101  Ala.  609,  14  So.  333, — ^holding  delivery  to  sheriff,  within  time, 
of  summons  signed  by  court  clerk,  necessary  to  avoid  statute  of  limitation ;  Jack- 
son V.  Brooks,  14  Wend.  649,  holding  delivery  of  capias  to  sheriff  with  instruc- 
tions not  to  serve,  insufficient  commencement  to  save  statute  of  limitations ;  Unit- 
ed States  V.  American  Lumber  Co.  80  Fed.  309,  holding  in  suit  by  United  States 
against  nonresidents  of  district  to  cancel  land  patent,  action  not  commenced  until 
warning  order  is  issued;  Bisbee  v.  Evans,  17  Fed.  474,  holding  action  commenced 
in  United  States  circuit  court  against  noninhabitant  of  district  by  proof  of  service 
or  publication  of  order;  Hawley  v.  Griffin,  121  Iowa,  667,  92  N.  W.  113,  holding 
actual  service  of  original  notice  necessary  to  commence  action  to  redeem  by  heirs 
of  insane  owner;  Re  Clyne,  62  Kan.  441,  36  Pac.  23,  holding  criminal  prosecution 
commenced  when  warrant  is  duly  issued  and  given  to  proper  officer  to  execute; 
United  States  Btowpipe  Co.  v.  Spencer,  46  W.  Va.  690,  33  S.  E.  342  (dissenting 
opinion),  on  right  to  consider  action  to  enforce  mechanics'  lien  commenced  from 
time  summons  dated;  Bennett  v.  Chase,  21  N.  H.  670,  on  right  to  plead  in  abate- 
ment other  action  pending,  where  summons  was  not  served  when  attachment 
made;  Wiggin  v.  Orser,  6  Duer,  118,  on  right  to  consider  action  commenced  when 
capias  is  issued  to  coroner  with  intent  to  have  it  served. 

Cited  in  reference  notes  in  18  A.  D.  127;  22  A.  D.  208;  36  A.  S.  R.  663;  66  A. 
S.  R.  616;  69  A.  S.  R.  704;  90  A.  S.  R.  477, — as  to  when  action  is  commenced; 
34  A.  S.  R.  744,  as  to  how  and  when  actions  are  commenced;  83  A.  S.  R.  326,  on 
what  is  commencement  of  action  within  meaning  of  statute  of  limitations. 

Distinguished  in  Carruth  v.  Church,  6  Barb.  604,  holding  action  against  sheriff 
for  escape  not  commenced  unless  capias  served  while  debtor  off  the  limits;  Updike 
T.  Ten  Broeck,  32  N.  J.  L.  106,  ^holding  action  commenced  when  summons  was 
prepared  and  sealed,  though  held  awaiting  answer  to  arbitration  proposal. 
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Time  of  lasiuuioe  of  writ. 

Cnted  in  Liunbert  t.  Ensign  Mfg.  Co.  42  W.  Va.  813,  26  S.  E.  431;  Howell  v. 
Shepard,  48  Mich.  472,  12  N.  W.  661, — ^holding  that  nnleM  contrary  shown  date 
of  writ  is  prima  facie  evidence  of  time  actually  issued ;  First  Nat.  Bank  y.  Dwight, 
33  Mich.  189,  47  N.  W.  Ill,  holding  that  execution  cannot  be  considered  as  being 
issued  while  it  remains  in  attorney's  possession. 
Brrors  in  y/rriU 

Cited  in  reference  note  in  37  A.  D.  602,  on  effect  of  clerical  errors  in  writ  of 
execution. 
Rtglit  to  amend  writ. 

Cited  in  Reynolds  t.  Damrell,  19  N.  H.  394,  holding  amendment  permissible, 
where  attachment  bears  teste  of  former  clerk  instead  of  one  in  office;  Park  v. 
Church,  5  How.  Pr.  381,  Code  Rep.  N.  S.  47,  holding  execution  containing  requisites 
of  §  289  of  Code  amendable  if  teste  omitted  or  not  issued  "in  name  of  the  peo- 
ple;" Archibald  t.  Thompson,  2  Colo.  388,  holding  writ  of  attachment  returnable 
second  term  after  date  amendable,  and  seizure  thereunder  valid;  Whiting  v.  Beebe, 
12  Ark.  421,  holding  omission  of  clerk's  signature  to  execution  amendable  and  in 
collateral  proceedings  will  be  considered  amended;  Elliott  v.  Hart,  46  Mich.  234, 
7  N.  W.  812,  holding  omission  of  name  of  county  from  justice's  execution  curable 
by  parol  evidence  to  protect  execution  purchaser. 

Cited  in  reference  notes  in  44  A.  D.  204,  on  amendment  of  executions ;  29  A.  D. 
372,  on  amendment  of  clerical  errors  in  execution. 

Cited  in  notes  in  35  A.  D.  53,  on  power  to  amend  execution  or  other  writ;  101 
A.  S.  R.  557,  on  amendment  of  clause  of  attestation  in  execution. 
Right  to  plead  irregularity  in  writ. 

Cited  in  Bacon  v.  Cropsey,  7  N.  T.  195,  holding  that  sheriff  in  action  for  false 
return  cannot  plead  irregularity  in  issuance  of  execution ;  Pierce  v.  Alsop,  3  Barb. 
Ch.  184,  4  N.  Y.  Legal  Obs.  52,  on  right  of  one  not  party  to  action  to  apply  to  have 
irregular  execution  set  aside;  McComb  v.  Reed,  28  Cal.  281,  87  A.  D.  115,  to  point 
that  sheriff  cannot  question  sufficiency  of  complaint,  where  attachment  issued  is 
regular. 
liiability  for  neglect  to  levy. 

Cited  in  reference  note  in  49  A.  D.  57,  on  liability  of  sheriff  for  neglect  in  levy- 
ing execution. 

15  AM.  BEO.  S47,  JACKSON  ▼.  liOOMIS,  4  COW.  168. 
lUgbls  in  improvementa. 

Cited  in  Heam  v.  Camp,  18  Tex.  545,  holding  equity  and  sound  policy  require 
that  settler  in  good  faith  should  receive  pay  for  improvements;  Powell  v.  Smith, 
2  Watts,  126,  holding  that  replevin  will  not  lie  by  one  recovering  land  in  eject- 
ment for  fixtures  separated  and  removed. 

Cited  in  reference  notes  in  27  A.  D.  356,  on  right  to  improvements;  15  A.  D. 
148;  17  A.  D.  603;  31  A.  D.  457;  48  A.  D.  297,— on  compensation  for  improve- 
ments;  78  A.  D.  53,  on  right  of  vendee  to  recover  for  improvements;  36  A.  D.  34; 
40  A.  D.  655,-— on  right  of  bona  fide  possessor  of  land  to  compensation  for  improve- 
ments; 9  A.  S.  R.  805,  on  allowance  for  improvements  in  action  for  mense  profits 
against  bona  fide  possessor;  73  A.  D.  164,  on  refusal  to  allow  compensation  for  im- 
provements unless  they  are  permanent  and  beneficial. 

(^ted  in  notes  in  6  A.  S.  R.  495,  on  right  to  recover  for  improvements;  21  A.  D. 
410,  on  right  to  recover  for  improvements  on  eviction;  81  A.  8.  R.  178,  on  com- 
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pensation  for  enhanced  value  in  making  allowance  for  betterments;  81  A.  8.  R. 
167,  168,  169,  171,  on  what  are  betterments  and  when  allowance  should  be  made 
therefor. 

—  Rights  of  lessee. 

Cited  in  Worthington  v.  Young,  8  Ohio,  401,  holding  that  stipulation  in  lease 
that  improvements  may  be  removed,  does  not  entitle  setoff  against  mesne  profits; 
Bedell  v.  Shaw,  59  N.  Y.  46,  holding  that  value  of  improvements  should  be  allowed 
in  reduction  of  damages  in  ejectment  against  bona  fide  lessee. 

—  Rights  of  donee  against  insolvent  donor's  creditors. 

Cited  in  Skiles  Appeal,  110  Pa.  248,  20  Atl.  722,  16  W.  N.  C.  246,  holding  that 
donee  must  be  allowed  for  bona  fide  valuable  improvements  where  gift  is  set  aside. 

—  Rights  of  husband's  creditors  to  wife's  improvements. 

Cited  in  Bailey  v.  Gardner,  31  W.  Va.  94,  13  A.  S.  R.  847,  5  S.  E.  636,  holding 
that  wife's  property  purchased  and  improved  with  money  she  earned,  is  subject 
to  husband's  creditors. 

—  Rights  of  tenant  against  cotenmnt. 

Cited  in  Pickering  v.  Pickering,  63  N.  H.  468,  3  Atl.  744,  holding  that  tenant  in 
possession  in  accounting  to  cotenant  may  have  allowance  for  repairs  increasing 
property's  value;  Foster  v.  Weaver,  118  Pa.  42,  4  A.  S.  R.  573,  12  Atl.  313,  holding 
that  tenant  fraudulently  depriving  cotenant  of  interest  in  oil  leasehold  cannot  set 
off  cost  of  production. 

Cited  in  notes  in  28  L.R.A.  859,  on  liability  of  cotenant  to  account  for  mesne 
profits;  28  L.RJ^.  867,  on  deduction  on  account  by  cotenant  for  use  and  occupa- 
tion and  rents  and  profits. 

—  Right  to  set-off  against  mesne  profits  in  ejectment. 

Cited  in  Stark  v.  Starr,  1  Sawy.  15,  Fed.  Cas.  No.  13,307,  holding  that  occupant 
under  color  of  title  may  set  off  bona  fide  improvements  against  mesne  profits; 
Porter  v.  Doe,  10  Ark.  186;  Hollinger  v.  Smith,  4  Ala.  367,— holding  that  one  in 
possession  under  color  of  title  may  set  off  improvements  against  mesne  profits; 
WoodhuU  V.  Rosenthal,  61  N.  Y.  382,  holding  that  occupant  with  knowledge  that 
title  is  in  another  cannot  demand  set-off;  Byers  v.  Fowler,  12  Ark.  218,  54  A.  D. 
271,  holding  innocent  purchaser  for  valuable  consideration,  without  notice  of 
vendor's  fraudulent  title  entitled  to  set  off  value  of  useful  and  permanent  improve- 
ments; Bailey  v.  Hastings,  15  N.  H.  525;  New  Orleans  &.  S.  R.  Co.  v.  Jones,  68 
Ala.  48, — holding  that  mere  trespasser  cannot  set  off  value  of  improvements; 
McCloy  V.  Amett,  47  Ark.  445,  2  S.  W.  71,  holding  that  occupant  under  color  of 
title  may  set  off  bona  fide  improvements  against  rent  enhanced  thereby ;  Morrison 
V.  Robinson,  31  Pa.  456,  holding  that  bona  fide  occupant  may  set  off  against  real 
owner's  claim  for  damages,  value  of  improvements;  Wallace  v.  Berdell,  101  N.  Y. 
13,  3  N.  E.  769,  8  N.  Y.  Civ.  Proc.  Rep.  363,  holding  that  repairs  and  taxes  should 
be  allowed  against  mesne  profits;  Southern  Cotton  Oil  Co.  v.  Henshaw,  89  Ala. 
448,  7  So.  760,  holding  where  possession  was  under  color  of  title  in  good  faith, 
rents  estimated  on  land's  value  when  acquired;  Carter  v.  Brown,  35  Neb.  670,  53 
N.  W.  580,  holding  that  to  entitle  set-off  under  occupying  claimant's  act,  it  must 
appear  that  improvements  were  made  bona  fide  under  color  of  title;  Albee  v.  May, 
2  Paine,  74,  Fed.  Cas.  No.  134,  holding  that  state  statute,  retrospective,  allowing 
ejected  bona  fide  occupants  to  recover  for  improvements  made  is  valid;  Learned 
V.  Corley,  43  Miss.  687,  on  right  to  set  off  clearing  of  land  against  mesne  profits; 
Parsons  v.  Moses,  16  Iowa,  440,  to  point  that  occupant  is  not  entitled  to  value  of 
improvements  without  allowance  for  use  and  occupancy;  Taylor  v.  Morgan,  86 
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Iiid.  295,  to  point  that  thougli  purchaser  is  ignorant  of  judgment  liens  he  cannot 
claim  improvements  made,  exempt  therefrom. 

Cited  in  note  in  81  A.  S.  R.  176,  on  set-off  of  improvements  in  ejectment  or  tres- 
pass to  try  title. 

Distinguished  in  Gordon  v.  Tweedy,  74  Ala.  232,  40  A.  R.  813,  holding  actual 
notice  of   assertion  of  title  by  another  fatal  to  occupant's  claim  for  improve- 
ments as  set-off. 
—  Right  to  compensation  for,  In  ejectment. 

Cited  in  Tumipseed  ▼.  Fitzpatrick,  75  Ala.  297,  holding  that  bona  fide  occu- 
pant, adversely,  will  be  allowed  full  value  for  improvements ;  Shelley  v.  Cody,  187 
N.  Y.  166,  79  N.  E.  994,  holding  that  where  occupant  wrongfully  ousted  and  ex- 
pelled true  owner,  improvements  should  not  be  credited;  Dawson  v.  Qrow,  29  W. 
Va.  332,  1  8.  E.  564;  Hall  v.  Hall,  30  W.  Va.  779,  5  8.  E.  260;  Effinger  v.  Hall,  81 
Va.  94, — holding  that  occupants  under  defective  title  cannot  obtain  compensation 
for  improvements;  Dean  v.  Feely,  69  Gra.  804,  holding  one  holding  bona  fide  under 
adverse  claim  of  title  entitled  to  have  full  value  of  improvements  allowed;  Dos  ex 
dem.  Myriek  v.  Roe,  31  Fed.  97,  holding  allowance  for  enhanced  value  of  land  by 
reason  of  improvements  not  permissible  in  courts  of  United  States;  Haight  v. 
Pine,  10  App.  Div.  470,  42  N.  Y.  Supp.  303,  holding  that  wrongful  occupant  may 
be  allowed  for  taxes  and  necessary  repairs;  Sherred  v.  Cisco,  4  Sandf.  480,  hold- 
ing that  lot  owner  building  party  wall  cannot  compel  contribution  from  adjoining 
lot  owner,  without  agreement ;  Huston  v.  Wickersham,  2  Watts  k  8.  308,  to  point 
that  trespasser  may  be  charged  with  actual  damage  and  injury  to  premises. 

Cited  in  reference  notes  in  20  A.  D.  277;  73  A.  S.  R.  812;  81  A.  8.  R.  164,— on 
compensation  for  improvements  in  ejectment. 

Cited  in  note  in  15  A.  D.  351,  on  bona  fides  as  essential  for  recovery  in  eject- 
ment of  compensation  for  improvements. 
Evidence  of  title  in  action  for  mesne  profits. 

Cited  in  Graves  v.  Joice,  5  Cow.  261,  holding  in  action  for  mesne  profits,  record 
in  ejectment  suit  conclusive  evidence  of  title. 

15  AM.  DEC.  S54,  JACKSON  EX  DEM.  CADWEIili  v.  KINO,  4  COW.  307. 
Who  are  Incompetent  persons. 

Cited  in  Hovey  v.  Chase,  52  Me.  304,  83  A.  D.  514,  holding  remarks  mainly  re- 
ferring to  difficulty  of  deciding  dividing  line  between  sanity  and  insanity  not 
reversible  error. 

Cited  in  reference  note  in  83  A.  D.  523,  on  who  are  persons  of  unsound  mind. 

Cited  in  note  in  29  A.  D.  38,  on  meaning  of  term  non  compos  mentis. 
Effect  of  mental  incapacity. 

Cited  in  Person  v.  Warren,  14  Barb.  488,  holding  that  bona  fide  acts  of  one 
subsequently  adjudged  to  have  been  insane  not  absolutely  void;  Jennings  v. 
Hennessy,  26  Misc.  265,  55  N.  Y.  Supp.  833,  holding  that  official  declaration  of 
incompetency,  does  not  prove  incompetency  as  to  transaction  two  years  prior; 
Cook  V.  Cook,  53  Barb.  180,  upholding  decree  of  divorce  when  evidence  showed 
party  sane  when  adultery  committed  though  adjudicated  insane  at  prior  date. 

Cited  in  note  in  4  L.R.A.  637,  on  transactions  rendered  void  by  mental  in- 
capacity. 
—  On  contracts  generally. 

Cited  in  McNett  v.  Cooper,  13  Fed.  586,  holding  that  partial  insanity  will  not 
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aToid  bona  fide  contract,  incapadtj  to  understand  same  not  shown;  Stannard  t. 
Bums,  63  Vt  244,  22  Atl.  460,  holding  adjudication  of  insanity  and  appointment 
of  guardian  not  conclusive  of  inability  to  contract  for  necessaries;  Young  v. 
Stevens,  48  N.  H.  133,  97  A.  D.  592,  holding  that  one  not  known  to  be  insane 
cannot  avoid  fair  and  bona  fide  contract;  Bumham  v.  Mitchell,  34  Wis.  117,  hold- 
ing that  mental  incapacity  of  payee  of  note  when  action  thereon  accrues  prevents 
running  of  statute  of  limitations. 

Cited  in  reference  notes  in  22  A.  D.  375,  on  contracts  of  insane  persons;  34  A. 
D.  565,  on  manner  in  which  insanity  affects  right  to  contract;  17  A.  D.  731,  on 
insanity  affecting  capacity  to  contract;  83  A.  D.  523;  15  A.  S.  R.  393;  56  A.  S. 
R.  731, — on  validity  of  contracts  of  insane  persons;  19  A.  D.  91,  as  to  whether  con- 
tracts of  lunatics  are  void  or  voidable;  17  A.  D.  346,  on  mental  imsoundness  af- 
fecting liability  on  contract;  42  A.  D.  335,  on  lunacy  or  unsoundness  of  mind  and 
its  effect  on  contract  entered  into;  44  A.  D.  463,  on  effect  of  weakness  of  intellect 
on  contracts;  36  A.  D.  580,  on  effect  of  inquisition  of  lunacy  after  contract  is 
made;  28  A.  D.  647,  on  invalidity  of  contracts  of  lunatics  after  office  found;  59 
A.  D.  502,  on  effect  of  contracts  made  after  insanity  inquisition;  27  A.  D.  458, 
on  circiunstances  indicating  fraud  and  imposition,  coupled  with  mental  weakness, 
as  ground  for  annulling  contract;  49  A.  D.  578;  54  A.  D.  619;  41  A.  S.  R.  346; 
56  A.  S.  R.  795, — on  liability  on  contracts  of  insane  persons;  16  A.  D.  393,  on 
liability  of  insane  persons  and  idiots  on  contracts;  59  A.  D.  615,  on  setting  aside 
contracts  in  equity  for  weakness  of  mind;  44  A.  S.  R.  597,  on  return  of  con- 
sideration as  prerequisite  to  rescission  of  contract  by  insane  person. 

Cited  in  notes  in  22  A.  D.  659,  on  invalidity  of  contracts  of  lunatics  after 
office  found;  40  A.  D.  437,  on  age  or  mental  weakness  as  affecting  power  to  con- 
tract; 6  E.  R.  C.  76,  on  validity  of  contract  between  lunatic  and  one  without 
knowledge  of  his  insanity. 
—  On  deeds. 

Cited  in  Hill  v.  Nash,  41  Me.  585,  66  A.  D.  266,  upholding  contractual  capacity 
of  grantor  where  entire  loss  of  understanding  not  shown;  Hovey  v.  Hobson,  55  Me. 
256,  holding  want  of  absolute  soundness  of  mind  does  not  invalidate  conveyance 
if  grantor  fully  comprehends  import  of  act;  Petrie  v.  Shoemaker,  24  Wend.  85, 
as  to  whether  deed  of  one  of  great  imbecility  of  mind  is  void;  Canfield  v.  Fair- 
banks, 63  Barb.  461,  holding  melancholy  frame  of  mind,  apprehension  of  want, 
and  unsociability  not  sufficient  evidence  of  incapacity  to  avoid  deed;  Odell  v. 
Buck,  21  Wend.  142,  holding  imbecility  not  amounting  to  lunacy  or  idiocy  in- 
sufficient to  avoid  deed  obtained  without  fraud;  Sawyer  v.  White,  58  C.  C.  A.  587, 
122  Fed.  223,  holding  though  grantor  was  aged,  a  paralytic,  and  of  impaired 
mind,  deed  not  avoided  if  he  understood  transaction;  Kelly  v.  McGuire,  15  Ark. 
555,  holding  that  deed  made  by  one  not  positively  non  oompoa  yet  evidently  un- 
able to  resist  undue  influence  is  invalid ;  Hightower  v.  Nuber,  26  Ark.  604,  holding 
deed  procured  from  one  evidently  in  his  dotage  with  mind  enfeebled  by  long  illness, 
invalid;  Gerling  v.  Agricultural  Ins.  Co.  39  W.  Va.  689,  20  S.  E.  691,  holding 
conveyance  invalid  because  of  grantor's  mental  incapacity,  not  such  transfer  as 
forfeits  policy  prohibiting  transfer;  Jackson  v.  Counts,  106  Va.  7,  54  S.  E.  570, 
holding  that  deed  to  one  with  knowledge  of  grantor's  infirmity  will  be  set  aside, 
but  their  grantees  without  notice  protected;  Camagie  v.  Diven,  31  Or.  366,  49 
Pac.  891,  holding  extreme  old  age  insufficient  to  have  deed  set  aside  on  ground 
of  mental  incapacity;  Mulloy  v.  Ingalls,  4  Neb.  115,  holding  that  mere  imbecility 
or  weakness  of  mind,  will  not  avoid  deed,  in  absence  of  fraud ;  Dennett  v.  Dennett, 
44  N.  H.  531,  84  A.  D.  97,  holding  mere  weakness  of  mind  insufficient  to  avoid 
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deed,  if  capacity  of  judge  and  form  eorreet  conclusions,  remains;  Mann  ▼.  Keene 
Guaranty  8aT«  Bank,  29  C.  C.  A.  547,  57  U.  S.  App.  654,  86  Fed.  51,  holding  that 
mortgage  foreeloBure  cannot  be  resisted  on  ground  of  mortgagor's  incapacity, 
where  before  death  she  was  treated  as  competent;  Merritt  ▼.  Merritt,  32  Misc.  21, 
66  N.  Y.  Supp.  123,  holding  mortgage  executed  subsequent  to  stroke  of  apoplexy 
▼alid,  CTidence  showing  general  understanding  of  transaction;  Jacks  v,  Este, 
139  CaL  607,  73  Pac  247,  holding  mortgage  executed  by  aged  person  without  suf- 
ficient mental  capacity  to  comprehend  acts  or  effect,  invalid;  Rhoadee  ▼.  Fuller, 
139  Mo.  179,  40  S.  W.  760,  holding  in  action  to  set  aside  deed  evidence  of  pro- 
ceedings, after  deed  made,  adjudging  grantor  insane,  inadmissible. 

Cited  in  reference  notes  in  35  A.  S.  R.  461,  on  validity  of  deed  of  insane  person; 
83  A.  D.  523,  on  avoidance  of  deed  by  lunatic;  40  A.  8.  R.  474,  on  avoidance  of 
deeds  because  of  fraud  or  grantor's  weakness  of  mind ;  40  A.  S.  R.  473,  on  avoid- 
ance of  deed  on  evidence  of  grantor's  subsequent  insanity ;  36  A.  D.  579,  on  right 
of  grantor  of  heirs  or  representatives  to  avoid  deed  on  ground  of  insanity;  66 
A.  D.  267,  on  imbecility  as  ground  for  avoiding  deed  or  other  contract;  40  A.  8.  R. 
374,  on  necessity  for  return  of  consideration  in  avoidance  of  deed  for  insanity  of 
grantor. 

Cited  in  notes  in  39  A.  D.  749,  on  validity  of  insane  person's  deed;  55  A.  D.  412, 
as  to  when  deed  can  be  avoided  at  law  for  fraud;  1  L.RJL.  611,  as  to  whethei 
deed  by  idiot  or  lunatic  will  be  set  aside;  49  A.  D.  387,  on  estoppel  as  to  heirs  of 
a  grantor. 

Distinguished  in  Redden  v.  Baker,  86  Ind.  191,  holding  that  deed  of  insane 
person  is  void,  though  made  after  guardian  is  discharged. 
—  On  wills. 

Cited  in  Blough  v.  Parry,  144  Ind.  463,  40  N.  E.  70;  Teegarden  v.  Lewis,  145 
Ind.  98,  40  N.  £.  1047;  Durham  v.  Smith,  120  Ind.  463,  22  N.  E.  333,--holding 
instruction  that  person  of  unsound  mind,  cannot  make  valid  will,  whether  or  not 
capacity  impaired,  erroneous  and  citing  annotation  also  on  this  point;  Jones  v. 
Jones,  43  N.  T.  8.  R.  434,  17  N.  Y.  Supp.  905,  holding  instruction  that  grantor 
had  disposing  mind  if  capable  of  understanding  nature  of  act,  not  error;  Riggs  v. 
American  Tract  Soc  19  Hun,  481,  7  Abb.  N.  C.  433,  holding  allegation  of  legal 
incapacity  to  make  disposition,  because  for  several  years  preceding  death,  of 
unsound  mind,  sufScient;  Brown  v.  Torrey,  24  Barb.  583,  holding  if  testator 
fully  comprehended  business  transacted,  will  valid,  though  at  former  period  under 
some  disability;  Re  Bush,  1  Connolly,  330,  5  N.  Y.  Supp.  23,  upholding  testa- 
mentary capacity  in  absence  of  entire  loss  of  understanding;  Re  Kiedaisch,  2 
CoaaoUy,  438,  13  N.  Y.  Supp.  255,  holding  impaired  mental  faculties  do  not  de- 
prive a  person  of  testamentary  capacity;  Stewart  v.  Lispenard,  26  Wend.  255, 
holding  that  imbecility  of  mind  will  not  avoid  a  last  will  and  testament;  Abraham 
V.  WiUcins,  17  Ark.  292,  holding  evidence  that  testator's  intellect  was  too  far 
wasted  by  disease,  though  occasionally  rational,  avoids  will;  Miller  v.  White,  5 
Redf.  320,  holding  that  insane  delusion  as  to  niece  avoids  codicil  revoking  pro- 
visions for  her  in  the  will;  Mairs  v.  Freeman,  3  Redf.  181,  holding  slight  aberra- 
tions will  not  avoid  will  against  evidence  of  mental  vigor  when  he  executed  same; 
Shaw's  Will,  2  Redf.  107,  holding  insane  delusions  of  testator  as  to  any  of  his 
relatives,  sufficient  to  avoid  his  will;  Oodden  v.  Burke,  35  La.  Ann.  160,  holding 
that  eccentric  conduct  and  occasional  partial  aberration  will  not  avoid  will  il 
mentally  sound  when  will  made;  Delafield  v.  Parish,  25  N.  Y.  9  (dissenting  opin- 
ion), on  right  to  judge  from  tenor  of  will,  testator's  mental  capacity. 
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Cited  in  note  in  19  A.  D.  408,  on  insanity  affecting  teatamentary  capacity  or 
capacity  to  contract. 
—  On  marriage. 

Cited  in  Baughman  v.  Baughman,  32  Kan.  538,  4  Pac.  1003,  on  what  degree  of 
mental  unsoundness  will  avoid  marriage  contract. 

Cited  in  reference  notes  in  26  A.  D.  440,  on  marriage  of  insane  person;  53  A.  D 
167,  on  validity  of  marriage  of  persons  incapable  of  giving  consent. 

Cited  in  note  in  40  A.  D.  456,  on  effect  on  validity  of  marriage  of  insanity  of 
one  of  the  parties. 
Validity  of  Infant's  contract. 

Cited  in  reference  note  in  70  A.  D.  200,  on  validity  of  contracts  with  infant. 
Presumption  as  to  mental  capacity. 

Cited  in  reference  note  in  47  A.  D.  474,  on  presumption  as  to  continuance  of 
lunacy  and  burden  of  proof. 

Cited  in  notes  in  36  L.R.A.  721,  on  presumption  of  sanity;  35  L.R.A.  118,  on 
presumption  of  continuance  of  habitual  insanity. 
Burden  of  proof  as  to  mental  capacity. 

Cited  in  Phelan's  Case,  9  Abb.  Pr.  286,  holding  that  where  examination  shows 
mental  soundness,  burden  is  on  party  alleging  incapacity  to  prove  same;  Ricketts 
V.  Jolliff,  02  Miss.  440,  holding  that  one  endeavoring  to  enforce  contract  with 
person  habitually  insane  must  prove  lucid  interval  when  contract  made;  Fish- 
bume  V.  Ferguson,  84  Va.  87,  4  S.  E.  575,  holding  that  where  general  derange- 
ment of  grantor's  mind  has  been  established,  party  attacking  must  prove  lucid 
interval;  Douglas  v.  Hartzell,  15  111.  App.  251,  holding  burden  of  proving  sanity 
on  one  claiming  its  existence  after  mental  derangement  is  once  established  or 
conceded. 

Cited  in  note  in  36  L.RJL  727,  on  burden  of  proof  as  to  sanity. 
Evidence  as  to  mental  capacity. 

Cited  in  Brand  v.  Brand,  39  How.  Pr.  193,  holding  that  subscribing  witness 
to  deed  may  testify,  though  not  an  expert,  as  to  grantor's  competency  to  con- 
tract; Culver  V.  Haslam,  7  Barb.  314,  holding  opinion  of  intimate  acquaintance 
not  medical  man,  competent  if  connected  with  facts  within  his  knowledge;  Dewitt 
V.  Barley,  9  N.  Y.  371  (dissenting  opinion),  on  right  of  unprofessional  witnesses 
to  testify  as  to  mental  capacity;  Culver  v.  Haslam,  7  Barb.  314  (dissenting  opin- 
ion), on  right  to  permit  one  not  a  physician  to  give  opinion  on  mental  capacity; 
Clinton  v.  Estes,  20  Ark.  216,  holding  where  party  is  afllicted  with  epilepsy,  evi- 
dence of  time  afSicted  and  effects  of  paroxysms  upon  mind,  admissible. 
FresumptiTe  evidence  as  to  fraud. 

Cited  in  Cole  v.  Getzinger,  96  Wis.  559,  71  N.  W.  75,  holding  grantor's  extreme 
age  and  feebleness,  insufficient  consideration,  and  not  providing  for  self  or  other 
children,  presumptive  evidence;  Slayback  v.  Witt,  151  Ind.  376,  50  N.  E.  389, 
holding  that  conveyance  to  son  by  aged  woman  will  not  raise  presumption  of 
undue  influence,  in  absence  of  direct  proof;  Bunnel  v.  Stoddard,  Fed.  Cas.  No. 
2,135,  holding  evidence  that  by  suppression  and  misrepresentation  of  facts,  trustee 
acquired  property  at  less  value,  presumptive  evidence;  May  v.  Le  Claire,  11  Wall. 
217,  20  L.  ed.  50,  holding  evidence  that  client  knew  of  attorney's  fraudulent  acts 
and  profited  by  them,  presumptive  evidence;  Hatch  v.  Spooner,  37  N.  Y.  S.  R.  151, 
13  N.  Y.  Supp.  642,  holding  presumption  not  sustained  where  evidence  shows 
that  representations  were  necessarily  matters  of  opinion ;  Hall  v.  Perkins,  3  Wend. 
026,  holding  inducing  simple,  ignorant  relative  to  accept  land  of  less  value  than 
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claim,  as  settlement,  presumptiTe  evidence;  Newman  v.  Cordell,  43  Barb.  448, 
holding  husband's  conveyance  to  one  through  another  and  grantee's  conveyance  to 
first  grantor's  wile,  of  property  of  equal  value,  presumptive  evidence;  Morris  v. 
Talcott,  96  N.  Y.  100,  holding  purchase  on  credit  with  knowledge  of  insolvency 
and  omission  to  disclose  insolvency  to  vendor  not  presumptive  evidence;  King  v. 
Moon,  42  Mo.  551,  holding  vendor's  insolvency  and  fact  that  vendee  did  not  take 
possession  or  exercise  acts  of  ownership,  presumptive  evidence. 

Distinguished  in  Grabush  v.  Goodman,  16  N.  Y.  S.  R.  910,  1  N.  Y.  Supp.  864, 
holding  mutual  mistake  insufficient  to  sustain  action  to  set  aside  assignment  on 
ground  of  fraud. 
Burden  of  proof  as  to  fraud. 

Cited  in  Te^^rden  v.  Lewis,  145  Ind.  98,  40  N.  E.  1047,  holding  where  convey- 
ance is  to  daughter  burden  of  proving  undue  influence  is  on  party  attacking; 
Jones  V.  Jones,  137  N.  Y.  610,  33  N.  E.  479,  holding  that  burden  is  upon  party 
attacking  to  prove  deed  prima  facie  valid,  fraudulent;  Rice  v.  Rice,  5  Luzerne, 
Leg.  Reg.  207,  holding  that  one  throwing  aged  woman  out  after  conveyance  made 
must  show  affirmatively  lack  of  fraud;  Wakeman  v.  Dalley,  51  N.  Y.  27,  10  A. 
R.  551,  holding  that  burden  is  upon  party  alleging  fraud  to  prove  representations 
were  made  with  knowledge  of  falsity. 
Admissibility  of  evidence  as  to  fraud. 

Cited  in  Fouty  v.  Fouty,  34  Ind.  433,  holding  parol  evidence  inadmissible  to 
show  deed,  absolute  on  lace,  to  be  in  trust  for  grantor's  son;  Day  v.  New  Eng- 
land Car-Spring  Co.  Fed.  Cas.  No.  3,688,  holding  evidence  admissible  to  impeach 
instrument  by  showing  fraud  in  procuring  same. 

Cited  in  note  in  11  £.  R.  C.  227,  on  parol  evidence  to  show  fraud,  undue  in- 
fluence, gross  inequality,  or  duress  in  procurement  of  written  instrument. 
Jurisdii^on  in  case  of  fraud. 

ated  in  Cohen  v.  Ellis,  16  Abb.  N.  C.  320;  Gorman  v.  McCabe,  24  R.  I.  245, 
52  Atl.  989, — holding  when  acts  raise  presumption  of  fraud,  complainant  entitled 
to  relief  in  equity;  Champion  v.  White,  5  Cow.  509,  holding  that  where  fraud  is 
not  clearly  established,  court  of  law  has  no  jurisdiction;  Smith  v.  Salomon,  7 
Daly,  216,  holding  that  where  facts  are  established  from  which  jury  may  deter- 
mine as  to  fraud,  court  of  law  has  jurisdiction. 

Cited  in  reference  notes  in  27  A.  D.  586;  36  A.  D.  535, — on  concurrent  juris- 
diction of  law  and  equity  in  cases  of  fraud. 

Sffect  of  fraud. 

Cited  in  reference  note  in  34  A.  D.  208,  on  effect  of  fraud  in  deed. 
Cited  in  note  in  15  A.  D.  575,  on  rescission  of  contracts  made  with  heirs,  re- 
versioners, and  expectants  in  the  lifetime  of  the  ancestor. 

—  On  gift. 

Cited  in  Truman  v.  Lore,  14  Ohio  St.  144,  holding  that  proof  of  undue  in- 
fluence will  not  avoid  at  law,  gift  of  one  legally  capable  to  convey. 

—  On   dower. 

Cited  in  Malloney  v.  Horan,  49  N.  Y.  Ill,  10  A.  R.  335,  holding  that  wife  join- 
ing in  fraudulent  conveyance,  subsequently  set  aside,  does  not  bar  dower  claim 
against  subsequent  purchaser;  Malony  v.  Horan,  12  Abb.  Pr.  N.  S.  289,  holding 
ihat  fraudulent  conveyance  by  husband  and  wife  to  another  and  reconveyance  to 
wife,  does  not  defeat  dower;  Den  ex  dem.  Stewart  v.  Johnson,  18  N.  J.  L.  87, 
holding  tiiat  wife,  having  no  interest,  and  no  crime  charged,  may  in  action  be- 
tween others  impeach  husband's  deed  as  being  fraudulent  as  to  creditors. 
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Fraadnlent  oonTeyaiices. 

Cited  in  reference  notes  in  26  A.  D.  194,  on  voluntarj  conveyances;  17  A.  D. 
766,  on  validity  of  voluntary  conveyances,  28  A.  D.  206,  on  validity  of  fraudulent 
conveyances  as  between  parties. 
liiabillty  of  Insane  person  for  torts. 

Annotation  cited  in  Jewell  v.  Colby,  66  N.  H.  400,  24  Atl.  902,  holding  insane 
person  liable  for  torts  to  extent  of  loss  sustained,  unless  the  wrong  lies  in  the 
intent. 

Cited  in  reference  note  in  44  A.  D.  361,  on  liability  of  lunatic  for  tort. 

Cited  in  note  in  42  A.  S.  R.  763,  on  liability  of  incompetent  persons. 

15  AM.  DEC.  869,  REYNOLDS  v.  OLEVEIJiND,  4  COW.  382. 
Partner's  liability  for  acts  of  other. 

Cited  in  Livingston  v.  Cox,  6  Pa.  360,  holding  surviving  law  partner  liable  for 
negligence  on  contract  entered  into  for  firm  by  deceased  partner;  Rose  v.  Baker, 
13  Barb.  230,  holding  though  partner  give  individual  note  for  partnership  debt, 
copartner  not  relieved  from  liability  for  indebtedness;  Salt  LaJce  City  Brewing 
Co.  V.  Hawke,  24  Utah,  199,  66  Pac.  1058,  holding  partner  liable  for  money  pro- 
cured for  firm  purposes  by  copartner  under  his  own  signature,  though  objecting; 
Davis  V.  Grove,  2  Robt.  134,  holding  that  agreement  between  two  mercantile 
houses  for  purchase  upon  joint  account  makes  share  of  each  liable  for  debts; 
Lanier  v.  Chappell,  2  Fla.  621,  to  point  that  contract  with  guardian  for  slave's 
services  and  note  therefor,  does  not  prevent  ward  suing  for  services. 

Cited  in  note  in  19  E.  R.  C.  466,  on  liability  of  partnership  receiving  benefit  of 
individual  contract  of  partner. 
—  Liability  of  dormant  partner. 

Cited  in  Franklin  v.  Hardie,  1  Tex.  Civ.  App.  Cas.  (White  ft  W.)  700,  holding 
partner  not  known  to  be  such  liable  to  person  dealing  with  the  firm;  Mann  v. 
Clapp,  1  Tex.  App.  Civ.  Cas.  (White  &.  W.)  249,  holding  partners  all  liable  though 
unknown  as  such  and  credit  is  given  individual  partner;  Duvall  v.  Wood,  3  Lans. 
489;  Tucker  v.  Peaslee,  36  N.  H.  167, — ^holding  though  partner  obtain  goods  on 
his  credit  to  give  individual  note,  partnership  being  undisclosed,  dormant  partner 
liable;  Smith  v.  Smith,  27  N.  H.  244,  holding  though  vendor  supposed  he  was 
crediting  purchaser  only,  dormant  partner  liable;  Devine  v.  Martin,  16  Tex.  26, 
holding  one  proven  to  have  been  dormant  partner  shortly  prior  to  purchase,  liable, 
unless  dissolution  shown;  Baxter  v.  Clark,  26  N.  C.  (4  Ired.  L.)  127,  holding  de- 
nial of  existing  partnership,  not  notice  to  vendor  that  each  partner  is  liable  for 
own  purchases;  Lea  v.  Guice,  13  Smedes  &  M.  666,  holding  not  error  to  instruct 
jury  that  dormant  partner  is  liable  for  partnership  debts,  though  creditor  un- 
aware; Ward  V.  Motter,  2  Rob.  (Va.)  636  (dissenting  opinion),  on  right  to  hold 
dormant  partner  where  known  partner  executes  specialty  for  goods  purchased; 
Jones  V.  Hoadley,  116  App.  Div.  479,  101  N.  Y.  Supp.  470  (dissenting  opinion ), 
on  liability  of  all  members  of  firm  though  partnership  unknown  at  time  of  trans- 
action. 

Cited  in  note  in  18  L.R.A.(N.S.)  1082,  on  liability  as  partners  of  members  of 
secret  partnerships. 

15  AM.  DEC.  874,  SHUMWAY  T.  STILLMAN,  4  COW.  292,  Reaffirmed 

on  later  appeal  in  6  Wend  447. 
Judgment  obtained  In  another  state  —  Right  of  action  on. 

Cited  in  Shepard  v.  Wright,  69  How.  Pr.  612,  holding  judgment  recovered  in 
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foreign  eountry  on  servioe  without  the  countiy,  unenforceable  here;  Thomas  t. 
BobixiBon,  3  Wend.  267,  holding  action  not  maintainable  on  judgment  obtained  in 
jnstice't  court  of  another  state  without  showing  jurisdiction;  Moch  t.  Virginia 
F.  4  M.  Ina.  Co.  4  Hughes,  61,  10  Fed.  696,  holding  judgment  obtained  in  another 
itate  against  foreign  eorporation  by  senrice  upon  authorized  resident  agents  en- 
forceable here;  Moulin  t.  Trenton  Mut.  Life  &  F.  Ins.  Co.  24  N.  J.  L.  222,  holding 
judgment  obtained  against  a  corporation  by  senrice  on  officer  accidentally  within 
state,  unenf<Nroeable  here;  Easterly  t.  Goodwin,  86  Conn.  273,  holding  that  judg- 
ment rendered  without  personal  service,  in  which  nonresident's  property  is  at- 
tached cannot  be  made  basis  of  action  of  debt;  Barkman  v,  Hopkins,  11  Ark.  157, 
holding  judgment  rendered  in  another  state  unenforceable  here,  if  obtained  with- 
out notice  or  voluntary  appearance;  Warren  Mfg.  Co.  v.  Etna  Ins.  Co.  2  Paine, 
601,  Fed.  Cas.  No.  17,206,  holding  judgment  rendered  without  due  notice  of  suit 
or  service  of  process  is  a  nullity;  Foster  v.  Glazener,  27  Ala.  391,  holding  sum- 
mary judgment  establishing  lost  note,  rendered  under  statute  of  sister  state, 
invalid  for  want  of  jurisdiction  of  person;  Lucas  v.  Bank  of  Darien,  2  Stew. 
(Ala.)  280,  holding  judgment  obtained  in  another  state  when  court  had  no  juris- 
diction of  person,  not  binding  here;  Price  v.  Hickok,  39  Vt.  292,  holding  judgment 
on  service  without  the  state  and  attachment  of  property,  does  not  enable  enforce- 
ment here;  Noble  v.  Thompson  Oil  Co.  79  Pa.  354,  21  A.  R.  66,  2  W.  N.  C.  326, 
33  Phila.  Leg.  Int.  14,  holding  judgment  in  rem  in  foreign  attachment  void  as  to 
property  situated  in  another  state;  Steel  v.  Smith,  7  Watts  k  S.  447,  holding  judg- 
ment in  foreign  attachment  effecting  to  bind  nonresidents,  unenforceable  here; 
Love  V.  Love,  10  Phila.  453,  30  Phila.  Leg.  Int.  86,  holding  that  decree  of  divorce 
without  service  against  nonresident  is  not  conclusive  upon  divorcee;  Wilbur  v. 
Abbott,  60  N.  H.  40,  holding  judgment  valid  in  state  where  rendered  invalid  in 
another  state  in  which  it  would  have  been  void  if  rendered  there;  Darrach  v. 
Wilson,  2  Miles  (Pa.)  116,  holding  action  of  debt  not  maintainable  upon  judg- 
ment obtained  in  foreign  attachment  under  act  of  1705;  McKim  v.  Odom,  12  Me. 
94,  holding  that  action  of  assumpsit  will  not  lie  on  decree  in  chancery  of  an- 
other state. 
—  ConclnsiTeneas  of. 

Cited  in  Gunn  v.  Peakes,  36  Minn.  177,  1  A.  S.  R.  661,  30  N.  W.  466;  Rogers 
V.  Odell,  39  N.  H.  452;  Jarvis  v.  Robinson,  21  Wis.  624,  94  A.  D.  560;  Butcher  v. 
Bank  of  Brownsville,  2  Kan.  70,  83  A.  D.  446, — holding  judgment  obtained  in 
court  of  general  jurisdiction  conclusive  without  allegation  of  jurisdiction; 
Pennington  v.  Gibson,  16  How.  65,  14  L.  ed.  847,  to  point  that  an  averment  show- 
ing general  jurisdiction  renders  unnecessary  averment  of  jurisdiction  of  subject- 
matter;  Smalley  v.  Lightall,  37  Mich.  348,  holding  justice's  docket  entry  no  proof 
of  nature  of  service  to  give  him  jurisdiction  to  proceed;  Wright  v.  Marsh,  2  G. 
Greene,  94,  holding  final  judgment  of  partition  rendered  by  court  having  juris- 
diction of  subject  and  parties  conclusive  in  action  for  recovery ;  Ingalls  v.  Sprague, 
10  Wend.  672,  holding  record  of  judgment  showing  confession  by  two  oodebtors 
conclusive  though  one  confessed  for  other  without  authority;  State  v.  Richmond, 
26  N.  H.  232,  holding  that  act  of  selectmen  in  laying  out  road  cannot  be  im- 
peached by  one  having  no  interest;  Gray  v.  Cruise,  36  Ala.  659,  holding  that 
validity  of  grant  of  administrator  de  fronts  non  cannot  be  attacked  collaterally 
when  records  show  administrator  resigned;  Wright  v.  Douglass,  10  Barb.  97, 
holding  that  where  proof  of  attachment  shows  nonservice,  record  of  judgment 
is  not  conclusive;  Heatherly  v.  Headley,  4  Or.  1,  holding  that  if  record  shows 
court  proceeded,  without  service,  its  jurisdiction  may  be  attacked  collaterally; 
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Hoose  v.  Sherrill,  16  Wend.  33  (dissenting  opinion),  on  right  of  justice  of  peace 
to  claim  jurisdiction  of  person  on  service  of  wrong  writ. 

Cited  in  reference  notes  in  17  A.  D.  368;  21  A.  D.  180;  25  A.  D.  322;  44  A.  D. 
344,— on  effect  of  judgments  of  sister  states ;  34  A.  6.  R.  435,  on  conclusiyeness  of 
foreign  judgment;  65  A.  D.  704,  on  right  to  attack  foreign  judgments  by  inquir- 
ing into  jurisdiction  of  court  and  its  power  oyer  parties  and  things  in  contro- 
versy; 54  A.  D.  460,  on  right  to  plead  nil  debet  to  debt  on  foreign  judgment; 
50  A.  D.  525,  on  right  to  inquire  into  justness  of  judgment  as  on  plea  of  nul 
tiel  record. 

Cited  in  note  in  103  A.  8.  R.  308,  as  to  when  inquiries  concerning  the  juris- 
diction of  another  state  are  open. 

—  Sufficiency  of  eyidence  of  Judgment. 

Cited  in  Shumway  v.  Stillman,  6  Wend.  447,  holding  record  of  appearance 
conclusive  against  plea  of  nonappearance  not  proved;  Noyes  v.  Butler,  6  Barb. 
613,  holding  that  record  of  judgment  showing  appearance  cannot  be  impeached; 
Pritchett  v.  Clark,  3  Harr.  (Del.)  517,  holding  record  of  judgment  obtained  in 
another  state,  insufficient  to  plea  of  no  service,  notice,  or  appearance;  Middle- 
brooks  V.  Springfield  F.  Ins.  Co.  14  Ck>nn.  301,  holding  that  service  upon  secre- 
tary of  foreign  corporation  while  temporarily  within  the  state  does  not  give 
jurisdiction;  Davis  v.  Smith,  5  Ga.  274,  48  A.  D.  279,  holding  that  judgment  in 
ejectment  rendered  elsewhere  and  eviction,  unimpeached,  is  evidence  here  of 
breach  of  covenant  of  warranty;  Smith  v.  Central  Trust  Co.  154  N.  Y.  333,  48 
N.  £.  553,  holding  where  not  shown  otherwise  record  of  court  of  general  juris- 
diction presumptive  evidence  of  jurisdiction;  Bimeler  v.  Dawson,  5  IlL  536,  39 
A.  D.  430,  holding  record  of  judgment  conclusive  if  not  attacked  with  evidence 
proving  no  jurisdiction;  Harrison  v.  Wallis,  44  Misc.  492,  90  N.  Y.  Supp.  44^ 
to  point  that  it  is  incumbent  upon  nonresident  to  show  service  by  publication 
was  not  according  to  statute. 

—  Evidence  to  impeach. 

Cited  in  Eaton  v.  Hasty,  6  Neb.  419,  29  A.  R.  365,  holding  it  error  to  reject 
evidence  as  to  want  of  jurisdiction  and  release;  Hatcher  v.  Rocheleau,  18  N.  Y. 
86,  holding  evidence  inadmissible  to  impeach  foreign  judgment  on  the  merits,  court 
having  jurisdiction  of  person  and  subject;  Hoffheimer  v.  Stiefel,  17  Misc.  236,  39 
N.  Y.  Supp.  714,  holding  that  where  record  shows  jurisdiction,  evidence  to  im- 
peach is  not  admissible  under  general  denial;  McCauley  v.  Hargroves,  48  Oa.  50, 
15  A.  R.  660,  holding  evidence  admissible  to  show  service  in  judgment  obtained 
by  default  was  effected  without  officer's  jurisdiction;  Hall  v.  Williams,  6  Pick. 
232,  17  A.  D.  356,  holding  that  if  record  shows  no  jurisdiction  over  person,  judg- 
ment cannot  be  received  as  prima  facie  evidence;  Dalrymple's  Estate,  31  Pa.  Co. 
Ct.  177,  holding  where  record  does  not  sufficiently  show  adjudication  of  domicil, 
evidence  thereof  admissible;  Wernwag  v.  Pawling,  5  Gill  &  J.  500,  25  A.  D.  317, 
holding  record  of  judgment  in  another  state  admissible;  Morse  v.  ^resby,  25  N. 
H.  299,  holding  evidence  that  district  court  of  United  States  had  no  jurisdiction 
of  bankrupt  admissible  to  plea  of  discharge;  Hunt  v.  Mayfield,  2  Stew.  (Ala.) 
124,  holding  that  to  plea  nul  tiel  record  certified  copy  of  valid  judgment,  thou£^ 
not  founded  on  personal  service,  is  admissible. 

—  Foreign  Judgment  generally  as  defense. 

Cited  in  Haggerty  v.  Amory,  7  Allen,  458,  holding  plea  of  discharge  in  bank- 
ruptcy subsequent  to  recovery  of  judgment,  good  defense;  Bumham  v.  Webster, 
1  Woodb.  &  M.  172,  Fed.  Cas.  No.  2,179,  holding  foreign  judgment  not  bar  to 
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aetion  here  on  note,  not  included  therein,  though  included  in  writ;  Middlesex 
Bank  y.  Butman,  29  Me.  19,  holding  judgment  elsewhere  against  nonresident, 
without  serrice  and  no  property  attached,  inadmissible  against  action  of  as- 
aumpsit  here. 

Distinguished  in  Whittier  y.  Wendell,  7  N.  H.  267,  holding  unsatisfied  foreign 
judgment  without  senrice  or  appearance,  no  bar  to  action  here  on  original  de- 


—  Judgment  In  dlToroe  suit  as  defense. 

Cited  in  Starhuck  t.  Starbuck,  62  App.  Diy.  437,  71  N.  Y.  Supp.  104,  holding 
foreign  diyorce  obtained  upon  senrice  here  does  not  prevent  dower  here;  Re 
Kimball,  155  N.  Y.  62,  49  N.  E.  331;  Kerr  v.  Kerr,  41  N.  Y.  272,— holding 
foreign  divorce  granted  without  personal  service  there  invalid  as  defense  to  rights 
in  husband's  estate;  People  v.  Baker,  76  N.  Y.  78,  32  A.  R.  274,  holding  judgment 
of  divorce  obtained  in  another  state  without  appearance  or  notice,  no  defense  here 
to  bigamy;  Reed  v.  Reed,  52  Mich.  117,  50  A.  R.  247,  17  N.  W.  720,  holding 
foreign  decree  of  divorce  obtained  upon  false  assertion  of  residence,  not  binding 
in  action  for  nonsupport;  Bradshaw  v.  Heath,  13  Wend.  407,  holding  foreign 
divorce  decree,  obtained  without  jurisdiction  of  divorcee  no  defense  to  refusal  of 
dower  in  second  husband's  estate. 

Cited  in  note  in  12  L.RJL  862,  on  extraterritorial  effect  of  decrees  of  divorce 
in  state  court. 

—  Sufficiency  of  plea  against  judgment. 

Cited  in  Bigger  v.  Hutchings,  2  Stew.  (Ala.)  445,  holding  allegation  that  debtor 
constantly  resided  elsewhere  and  had  no  notice  of  suit,  sufficient;  Lucas  v.  Cope- 
land,  2  Stew.  (Ala.)  151,  holding  plea  alleging  judgment  was  fraudulently 
entered  of  record  by  clerk,  insufficient;  Anderson  v.  Anderson,  8  Ohio,  108,  hold- 
ing plea  that  judgment  was  obtained  by  fraud,  unavailable  in  action  thereon  here ; 
Black  V.  Black,  4  Bradf.  174,  4  Abb.  Pr.  162,  holding  plea  of  no  service  insufficient 
against  foreign  decree  of  divorce,  without  affirmative  proof;  Ritchie  v.  Carpenter, 
2  Wash.  512,  26  A.  8.  R.  877,  28  Pac.  380,  holding  that  plea  of  no  jurisdiction 
must  set  up  facts  sufficient  to  show  a  want  of  it;  Starbuck  v.  Murray,  5  Wend. 
148,  21  A.  D.  172,  holding  plea  of  no  service  and  no  appearance  good  to  averment 
of  appearance;  Rice  v.  Coutant,  38  App.  Div.  543,  56  N.  Y.  Supp.  351,  holding 
that  want  of  jurisdiction  must  be  pleaded  and  is  not  available  under  general 
denial;  Sammis  v.  Wightman,  31  Fla.  10,  12  So.  526,  holding  plea  of  non  juris- 
diction insufficient,  if  facts  upon  which  jurisdiction  may  be  predicated  are  not 
positively  negatived;  Baltzell  v.  Nosier,  1  Iowa,  588,  63  A.  D.  466,  holding  that 
to  sustain  demurrer  to  plea  that  attorney  appeared  without  authority,  is  error; 
Endicott  V.  Morgan,  66  Me.  456,  holding  plea  of  no  jurisdiction  and  no  notice, 
good;  Harrod  v.  Barretto,  1  Hall,  171;  Strouble  v.  Malone,  3  Iowa,  586, — hold- 
ing plea  of  nonresidence  and  nonservioe  insufficient  without  allegation  of  no 
appearance ;  Sharman  v.  Morton,  31  Gra.  34,  holding  pleas  of  infancy,  no  considera- 
tion and  no  interest  in  note  upon  which  judgment  was  obtained,  insufficient; 
Welch  V.  Sykes,  8  111.  197,  44  A.  D.  689,  holding  plea  of  no  jurisdiction  bad  when 
record  shows  appearance  by  attorney  unless  shown  to  be  without  authority; 
Watriss  v.  Pierce,  36  N.  H.  232,  holding  that  replications  traversing  no  fact  al- 
leged and  introducing  no  facts  constituting  an  answer,  are  bad. 
Presumption  as  to  Jurisdiction. 

Cited  in  Red  v.  Boyd,  13  Tex.  241,  65  A.  D.  61,  holding  court  of  general  juris- 
diction presumed  to  have  had  jurisdiction  until  the  contrary  appears;  Chemung 
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Canal  Bank  v.  Judson,  8  N.  Y.  254,  to  point  that  it  is  not  necessary  to  aver 
jurisdiction  of  district  court  as  it  will  be  presumed;  Dodge  v.  Coffin,  15  Eau.  277, 
(dissenting  opinion),  on  right  to  take  judicial  notice  of  jurisdiction  of  courts  of 
another  state,  from  Constitution  thereof;  Foot  v.  Stevens,  17  Wend.  483,  holding 
on  appeal  from  judgment  jurisdiction  of  court  of  general  jurisdiction  presumed 
though  not  averred;  Potter  v.  Merchants'  Bank,  28  N.  Y.  641,  86  A.  D.  273,  hold- 
ing that  when  court  has  jurisdiction  to  appoint  receivers  the  presumption  is  that 
things  required  authorizing  order  were  done ;  Bosworth  v.  Vander walker,  53  N.  Y. 
597,  holding  that  jurisdiction  may  be  established  by  recitals  in  record  of  judgment^ 
unless  disproved. 

Cited  in  reference  notes  in  42  A.  S.  R.  398,  on  presumption  of  jurisdiction  in 
judgments  of  sister  states;  65  A.  D.  704,  on  judgment  of  court  of  general  juris- 
diction as  prima  facie  evidence  of  jurisdiction. 

Cited  in  notes  in  12  L.RJl.  576,  on  presumption  as  to  validity  of  judgment! 
of  sister  state;  103  A.  S.  R.  322,  on  jurisdictional  presumption  as  to  judgments 
of  courts  of  sister  state. 
Authority  of  attorney  to  appeal. 

Cited  in  reference  notes  in  52  A.  D.  699,  on  appearance  by  attorney;  96  A,  D. 
624,  on  presumption  as  to  authority  of  attorney  to  appear. 

Cited  in  note  in  75  A.  D.  149,  on  collateral  attack  on  judgment  on  unauthorised 
appearance  of  attorney. 

15  AM.  DEO.  379,  PEOPIiE  v.  HERKIBfER,  4  COW.  S45. 
Rights  and  privileges  of  public. 

Cited  in  Mayrhofer  v.  Board  of  Education,  89  Cal.  110,  23  A.  S.  R.  451,  26 
Pac.  646,  holding  that  mechanics'  lien  not  enforceable  against  schoolhouse  erected 
by  public  school  district;  Skelly  v.  Westminster  School  District,  103  Cal.  652, 
37  Pac.  643,  holding  that  trustees  of  school  district  cannot  be  garnished  in  at- 
tachment suit  by  third  party  against  its  creditor;  Emery  County  v.  Burresen,  14 
Utah,  328,  60  A.  S.  R.  898,  37  L.RJl.  732,  47  Pac.  91,  holding  that  laws  of  1888 
cannot  be  extended  to  include  right  to  levy  execution  against  county's  property; 
Alabama  Girl's  Industrial  School  v.  Reynolds,  143  Ala.  579,  42  So.  114,  holding 
action  against  corporation  where  judgment  must  be  satisfied  from  state  property, 
though  corporation  has  title,  prohibited;  Pittsburg  Testing  Laboratory  v.  Mil- 
waukee Electric  R.  k  Light  Co.  110  Wis.  633,  84  A.  6.  R.  948,  86  N.  W.  592, 
holding  that  lien  may  be  enforced  against  such  property  of  quasi  public  corpora- 
tion as  will  not  interfere  with  public  convenience;  Re  Utica,  73  Hun,  256,  26  N. 
Y.  Supp.  564,  holding  a  municipality  cannot  condemn  for  street  purposes  state 
lands  dedicated  for  public  use;  United  States  v.  Tetlow,  2  Low.  Dec.  159,  Fed.  Cas. 
No.  16,  456,  holding  debtor  who  would  be  entitled  to  discharge  if  arrested  by  state 
court  process,  entitled  also  where  arrested  by  United  States  court  process;  United 
States  V.  Herron,  20  Wall.  251,  22  L.  ed.  275,  holding  that  United  States  bank- 
rupt act  does  not  discharge  debt  due  United  States,  though  only  as  surety;  Re 
Brandreth,  14  Hun,  585,  holding  Code  section  authorizing  discharge  from  record 
of  judgment  entered  against  bankrupt  applies  to  judgments  in  favor  of  people. 

Cited  in  reference  notes  in  18  A.  D.  207,  on  effect  of  general  words  in  statute  to 
bind  sovereign;  66  A.  S.  R.  35,  as  to  when  state  is  bound  by  words  in  statute;  21 
A.  D.  101,  on  succession  of  the  people  to  all  rights  of  the  King;  26  A.  D.  575, 
on  preference  of  debts  due  state  in  settlement  of  decedents'  estates. 

Cited  in  notes  in  26  A.  D.  36,  on  point  that  state  is  not  bound  by  statute  unless 
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expressly  named  therein;  29  UELA.  243,  on  what  prioritj  of  states  in  payment 
fiOBi  assets  of  debtor  is  based. 

DistinguiBhed  in  People  ▼.  Hayes,  7  How.  Pr.  248,  to  point  that  people  succeed- 
ed to  rights  of  the  Crown. 
Ronning  of  limitations  against  people. 

Cited  in  People  y.  Van  Rensselaer,  8  Barb.  189,  holding  that  in  action  by  state 
to  recover  lands  always  vacant  defense  of  adverse  title  acquired  by  statute  of 
limitations  demurrable;  Smith  v.  Morgan,  68  Wis.  358,  32  N.  W.  185,  to  point 
that  as  against  the  state  or  its  grantee  title  cannot  be  acquired  under  school 
land  certificates,  believing  title  valid. 

Cited  in  reference  notes  in  44  A.  D.  135;  6  A.  S.  R.  849,— on  operation  of 
statute  of  limitations  against  the  state;  52  A.  S.  R.  818,  on  statute  of  limitations 
in  quo  warranto  proceedings. 

Cited  in  notes  in  8  E.  R.  C.  179,  as  to  whether  lapse  of  time  can  bar  right  of 
state;  20  L.  ed.  U.  S.  535,  on  running  of  limitations  against  state;  101  A.  S.  R. 
152,  on  application  of  maxim,  Nulhim  iempuM  ocairrii  regi,  to  governmental 
bodies  of  states;  101  A.  S.  R.  166,  on  effect  on  maxim,  Jfulhtm  temput  ocourrit 
regi,  on  statutes  expressly  applying  limitations. 
Right  of  Jnry  to  take  Judicial  notice. 

Cited  in  Lenahan  v.  People,  S  Hun,  164,  5  Thomp.  ft  C.  265,  2  Cowen,  Crim. 
Rep.  134,  holding  jury  cannot  take  judicial  notice  that  street  is  more  deserted  at 
one  time  than  another. 

Cited  in  reference  notes  in  37  A.  D.  84,  on  what  falls  within  judicial  notice;  78 
A.  D.  691,  on  judicial  notice  of  public  statutes;  27  A.  D.  150,  on  judicial  notice 
of  public  statutes  in  same  or  sister  state;  23  A.  D.  669,  on  judicial  notice  of 
public  statutes  by  courts  of  same  state. 

Cited  in  note  in  89  A.  D.  665,  on  court's  judicial  notice  of  public  statutes  of 
state  within  which  court  sits. 

15  AM.  DBO.  S8S,  HINCKLBY  T.  BMERSON,  4  GOW.  S51. 
Liability  for  Injuries  inflicted  by  animals. 

Cited  in  reference  notes  in  81  A.  D.  310,  on  liability  for  injuries  committed  by 
snimals;  81  A.  D.  183,  on  liability  of  owner  of  dangerous  animal;  41  A.  D.  720, 
on  liability  of  owner  for  injuries  done  by  ferocious  animals;  69  A.  D.  103,  on 
liability  of  owner  of  mischievous  domestic  animal  running  at  large ;  42  A.  D.  249, 
as  to  when  trespass  lies  for  damages  done  by  animals. 

Cited  in  notes  in  16  A.  S.  R.  631,  on  liability  for  injuries  by  vicious  animals; 
3  E.  R.  C.  118,  on  liability  for  keeping  mischievous  animal  with  knowledge  of  its 
propensities. 

*Dogs. 

Cited  in  Van  Leuven  v.  Lyke,  1  N.  Y.  515,  49  A.  D.  846,  holding  owner  liable 
for  injuries  committed  while  dog  unlawfully  in  another's  close,  without  proving 
knowledge  of  viciousness;  Auchmuty  v.  Ham,  1  Denio,  495,  holding  employer  not 
liable  for  injuries  inflicted  by  dog  of  hired  man,  living  at  another  house  on  farm ; 
Meibus  v.  Dodge,  38  Wis.  300,  20  A.  R.  6,  holding  that  small  child  meddled  with 
whip  lying  in  sleigh,  no  defense  where  owner  left  known  vicious  dog  unmuzzled; 
Loomis  V.  Terry,  17  Wend.  496,  31  A.  D.  306,  holding  owner  liable  though  person 
injured  was  hunting  without  license  in  owner's  woods,  if  bitten  in  daytime;  Dun- 
lap  V.  Snyder,  17  Barb.  561,  holding  where  evidence  shows  dog  attacked  several 
persons  on  same  evening  evidence  as  to  quietude  inadmissible. 
Am.  Dec.  Vol.  ni.--6. 


Digitized  by 


Google 


15  AM.  DEC]  NOTES  ON  AMERICAN  DECISIONS.  82 

Cited  in  reference  notes  in  81  A.  D.  183,  on  owner's  liability  for  damages  done 
by  dog;  52  A.  D.  70,  on  injuries  committed  by  vicious  dogs;  32  A.  D.  36,  on  lia- 
bility of  owner  for  injuries  inflicted  by  dog  on  stock;  53  A.  D.  709,  on  liability  of 
owner  of  dangerous  dog  for  injury  done  by  him. 
Right  to  destroy  or  Injure  property. 

Cited  in  Lawton  ▼.  Steele,  6  N.  Y.  Supp.  15,  to  point  that  game  law  allowing 
destruction  of  nets  is  constitutional;  People  v.  Campbell,  4  Park.  Crim.  Rep.  386, 
to  point  that  under  statute,  stealing  of  dog  is  larceny  and  indictment  sustainable ; 
Harrington  v.  Miles,  11  Kan.  480,  15  A.  R.  355,  to  point  that  charging  one  with 
stealing  a  dog  is  actionable  per  ae. 

Cited  in  note  in  124  A.  S.  R.  602,  on  right  of  private  person  to  abate  public 
nuisance  though  not  specially  injured. 

—  Animals  generally. 

ated  in  Aldrich  ▼.  Wright,  53  N.  H.  398,  16  A.  R.  339,  to  point  that  statute 
prohibiting  destruction  of  minks  does  not  prevent  one  killing  them  if  destroying 
property. 

Cited  in  reference  note  in  82  A.  D.  679,  on  right  to  kill  vicious  animals  as  a 
nuisance. 

Cited  in  notes  in  49  A.  D.  260,  on  liability  for  killing  or  maiming  trespassing 
animals;  124  A.  8.  R.  602,  on  right  of  private  person  to  destroy  dangerous 
animals. 

—  Dogs. 

Cited  in  Brent  v.  Kimball,  60  lU.  211,  14  A.  R.  35,  holding  that  killing  of  dog 
that  ran  upon  premises  because  scared  and  attempted  no  injury,  is  trespass; 
Boecher  v.  Lutz,  13  Daly,  28,  holding  killing  of  dog  to  prevent  injury  to  another 
dog  attacked,  justifiable;  Brown  v.  Carpenter,  26  Vt.  638,  62  A.  D.  603,  holding 
that  large  and  vicious  dog  accustomed  to  bite  persons,  if  allowed  to  go  at  large 
may  be  killed;  McLesney  v.  Wilson,  132  Mich.  252,  93  N.  W.  627,  1  A.  &  E.  Ann. 
Cas.  191,  holding  that  fact  that  dog  that  had  killed  chickens  is  trespassing  does 
not  justify  killing;  Nehr  v.  SUte,  35  Neb.  638,  17  L.R.A.  771,  53  N.  W.  589, 
holding  dog  that  persistently  assails  in  threatening  manner  persons  passing  along 
road  may  be  killed  by  one  assailed;  Anderson  v.  Smith,  7  IlL  App.  354,  on  right  to 
kill  a  dog  if  it  is  believed  there  is  danger  that  valuable  hens  would  be  killed; 
Sentell  v.  New  Orleans  &  C.  R.  Co.  166  U.  S.  698,  41  L.  ed.  1169,  17  Sup.  Ct.  Rep. 
693,  to  point  that  statute  providing  that  unassessed  dog  is  not  entitled  to  pro- 
tection of  law  is  constitutional. 

Cited  in  reference  note  in  81  A.  D.  183,  as  to  when  dog  may  be  killed. 

Cited  in  notes  in  15  L.R.A.  251,  on  right  to  kill  dogs;  67  A.  S.  R.  294,  on  justifi- 
cation and  defenses  for  killing  or  injuring  another's  dog;  40  L.R.A.  511,  on  right 
to  kill  dogs  chasing  other  animals ;  67  A.  S.  R.  295,  on  kilJng  or  worrying  sheep 
as  defense  in  action  for  death  of  or  injury  to  dog. 

15  AM.  DEO.  S84,  McKEB  v.  NEIiSOX,  4  COW.  855. 
Admissibility  of  opinions  ~  As  to  mental  capacity. 

Cited  in  Dower  v.  Church,  21  W.  Va.  23,  holding  opinions  based  upon  actual 
observation  as  to  competency  to  make  a  will,  admissible;  Clark  v.  State,  12  Ohio, 
483,  40  A.  D.  481 ;  Hardy  v.  Merrill,  56  N.  H.  227,  22  A.  R.  441,— holding  non- 
expert opinion,  based  upon  observation,  as  to  sanity,  admissible;  Territory  v. 
Padilla,  8  N.  M.  510,  46  Pac.  346,  holding  that  nonexpert  cannot  be  asked  ques- 
tions directly  calling  for  opinion  as  to  sanity  Pattee  v.  Whiteomb,  72  N.  H. 
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249,  66  AU.  459,  holding  that  one  not  qualified  bj  personal  acquaintance,  cannot 
gire  opinion  as  to  testator's  susceptibilitj  to  beneficiary's  influence;  Culver  ▼. 
Haslain,  7  Barb.  314,  holding  nonprofessional  opinion  of  grantor's  mental  ca- 
pacity, founded  on  disclosed  known  facts  and  circumstances,  adndssible;  De  Witt 
r.  Barly,  17  N.  Y.  340,  holding  opinion  confined  to  facts  of  unprofessional  witness 
u  to  grantor's  mental  imbecility  founded  upon  personal  observation,  admissible; 
Dewitt  V.  Barley,  9  N.  Y.  371  (dissenting  opinion),  on  right  of  unprofessional 
witnesses  to  testify  as  to  mental  capacity  of  grantor;  State  v.  Pike,  40  N.  £L  399, 
5  A.  R.  533;  Boardman  v.  Woodman,  47  N.  H.  120  (dissenting  opinion), — on  right 
h>  reject  opinion  of  nonexpert  witnesses  aa  to  sanity. 

Cited  in  reference  notes  in  53  A.  D.  101 ;  58  A.  D.  305,— on  opinions  of  witnesses 
M  evidence;  22  A.  D.  574,  as  to  when  opinions  of  witnesses  will  be  received. 

Cited  in  note  in  19  A.  R.  410,  on  admissibility  of  opinion  of  nonexpert. 
—As  to  i»hj8lcal  condition. 

Cited  in  Shelby  v.  Claggett,  46  Ohio  St  549,  5  L.R.A.  606,  22  N.  B.  407,  hold- 
ing opinion  of  nonprofessional  witness,  based  upon  actual  observation  as  to 
one's  physical  condition,  admissible;  Fulton  v.  Metropolitan  Street  R.  Co.  126 
Mo.  App.  239,  102  8.  W.  47,  holding  opinion  as  to  effect  of  injury  based  upon 
appearance  and  activity  of  injured,  admissible. 
—As  to  direction  of  blow. 

Cited  in  Com.  v.  Sturtivant,  117  Mass.  122,  19  A.  R.  401,  holding  that  witness 
in  murder  case  acquainted  with  peculiar  properties  of  blood  may  testify  direction 
from  which  stain  came;  Hopt  v.  Utah,  120  U.  8.  430,  30  L.  ed.  708,  7  Sup.  Ct. 
Rep.  614  (affirming  4  Utah,  247,  9  Pac  407),  holding  opinion  of  physician  making 
postmortem  examination  as  to  direction  of  blow,  inadmissible. 

—  As  to  Talne  off  property. 

Cited  in  Tebbetts  v.  Haskins,  16  Me.  283,  holding  in  action  for  materials 
furnished  and  labor  done,  testimony  of  master  builder  who  examined  building  ad- 
missible; Clifford  V.  Richardson,  18  Vt.  620,  holding  opinion  of  competent  wit- 
nesses as  to  amount  of  work  mill  could  have  performed,  if  completed,  admissible ; 
Norton  v.  Moore,  3  Head,  480,  holding  opinion  of  nonprofessional  witness  as  to 
soundness  of  slave  based  upon  observation  and  knowledge,  admissible;  Joy  v. 
Hopkins,  6  Denio,  84,  holding  that  opinion  as  to  value  if  property  had  been  as 
warranted  is  admissible;  Clark  v.  Baird,  9  N.  Y.  183,  holding  opinions  of  wit- 
nesses acquainted  with  realty  in  dispute  as  to  value  thereof,  admissible;  Roberts 
V.  Fleming,  31  Ala.  683,  holding  that  physician  with  limited  knowledge  of  value 
of  slaves  may  state  that  '^medical  attention  would  exceed  profit;"  Sydelman  v. 
Beckwith,  43  Conn.  9,  holding  opinion  as  to  whether  horse  is  safe  and  kind,  based 
upon  personal  knowledge,  admissible. 

Distinguished  in  Robertson  v.  Stark,  15  N.  H.  109,  holding  opinion  of  ex- 
perienced teamster  respecting  value  of  horses,  harnesses,  and  wagons  inadmissible, 
oot  requiring  scientific  knowledge. 

—  As  to  damages  sustained. 

Cited  in  Rochester  t  S.  R.  Co.  t.  Budlong,  10  How.  Pr.  289,  12  N.  T.  Leg.  Obs. 
46,  holding  opinion,  preceded  by  basic  facts  as  to  effect  of  proposed  railroad  on 
property  and  value  thereof,  admissible;  Butler  v.  Mehrling,  15  111.  488,  in  action 
for  damages  for  detention  of  horse,  opinion  based  upon  speculative  profits,  in- 
admissible; The  Clipper  v.  Logan,  18  Ohio,  375,  holding  that  an  engineer  con- 
rersant  with  steamboats  may  give  his  opinion  as  to  whether  damaged  boat  can  be 
repaired;  Bissell  ▼.  Wert,  35  Ind.  54,  holding  opinion  as  to  damages  sustained  by 
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reason  of  unskilful  sowing,  inadmisiible;  Stiles  ▼.  Tilford,  10  Wend.  338,  on  right 
to  receive  evidence  as  to  loss  of  service  incurred  after  action  for  damages  for 
seduction  commenced. 

Disapproved  in  Norman  v.  Wells,  17  Wend.  136,  holding  in  assessment  of  dam- 
ages for  breach  of  covenant,  opinion  of  probable  damages  inadmi^ible. 
—  Opinions  Inferred  from  acts,  remarks,  and  appearances. 

Cited  in  Berry  v.  State,  10  Ga.  611,  holding  that  in  criminal-case  opinions  as  to 
guilt  deduced  from  remarks  made  are  inadmissible;  Keener  v.  State,  18  Ga.  194, 
63  A.  D.  269,  holding  opinion  as  to  whether  one's  tone  of  voice,  language,  and 
manner  indicated  coming  trouble,  inadmissible;  Carter  v.  Carter,  152  III.  434, 
28  N.  E.  948,  holding  opinion  from  detailed  noises,  sounds,  and  conversation  heard 
that  adultery  took  place  in  adjoining  room,  admissible;  State  v.  McLaughlin, 
126  N.  C.  1080,  35  S.  E.  1037,  holding  question  as  to  whether  witness  testified 
same  at  trial  as  at  preliminary  hearing,  improper;  State  v.  McQhee,  143  N.  C. 
641,  67  S.  E.  168,  holding  imder  indictment  as  accessory  opinion  from  observation 
as  to  relation  between  principal  and  prisoner,  competent;  Hardenburgh  v.  Cock- 
roft,  6  Daly,  79,  holding  admission  of  opinion  contradicting  testimony  of  one 
present  that  conversation  was  heard  at  certain  distance,  error;  Eastwood  t. 
People,  3  Park.  Crim.  Rep.  25,  holding  opinion  as  to  whether  murderer  was  in- 
toxicated permissible  by  one  present  and  acquainted  with  him ;  Gibson  v.  Williams, 
4  Wend.  320,  holding  opinion  of  witness  as  to  who  was  intended  by  ambiguous 
charge  of  stealing,  inadmissible;  Tompkins  v.  Wadley,  3  Thomp.  ft  C.  424,  holding 
opinion  of  witness  not  intimately  acquainted,  as  to  one's  affection  for  another, 
gathered  from  his  speech,  inadmissible;  Horn  v.  State,  12  Wyo.  80,  78  Pac.  705, 
holding  that  witness  may  state  whether  one  when  making  a  confession  of  murder 
appeared  to  be  sincere;  Hoitt  v.  Moulton,  21  N.  H.  686,  to  point  that  jury  may 
consider  that  unmarried  parties  of  suitable  age  corresponded  as  bearing  on 
promise  to  marry;  Johnson  v.  Jenkins,  24  N.  Y.  262,  to  point  that  withdrawing 
from  jury  evidence  that  failure  to  marry  proceeded  from  no  want  of  respect  or 
attachment,  error;  Taylor  v.  Crowninshield,  5  N.  Y.  Leg.  Obs.  209,  to  point  that 
witness  may  state  that  he  did  not  know  grantor  whose  deed  he  is  purported  to 
have  witnessed;  Chellis  v.  Chapman,  26  N.  Y.  S.  R.  953,  7  N.  Y.  Supp.  78,  to 
point  that  one  suing  for  breach  of  promise  to  marry  may  testify  that  she  became 
attached,  answer  alleging  nonaffection;  State  v.  James,  31  S.  C.  218,  9  S.  E.  844, 
on  point  when  opinion  as  to  friendliness  between  persons,  is  admissible. 

Distinguished  in  Murray  v.  Bethune,  1  Wend.  191,  holding  that  one  cannot  testi- 
fy as  to   his   uncommunicated  understanding  of  agreement  between  him   and 
another. 
Defense  to  action  for  breach  of  promise. 

Cited  in  note  in  26  L.R.A.  431,  on  effect  of  fraudulent  concealment  of  want  of 
chastity  to  avoid  promise  of  marriage. 
EMdence  as  to  character  in  action  for  breach  of  promise. 

Cited  in  reference  notes  in  44  A.  D.  179,  on  evidence  of  plaintiff's  character  in 
action  for  breach  of  promise;  44  A.  D.  444,  on  evidence  of  plaintiff's  licentious 
conduct  in  action  for  breach  of  promise. 

Cited  in  notes  in  26  A.  D.  678,  on  evidence  of  plaintiff's  want  of  chastity  or 
immoral  conduct  in  mitigation  of  damages  for  breach  of  promise  of  marriage; 
14  L.R.A.  ( N.S. )  749,  on  evidence  of  specific  instances  to  prove  character  in  aotion 
for  breach  of  promise  to  marry. 
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When  objection  Is  too  late. 

Cited   in    Tbompeon  ▼.   Lee,  31    AU.   292,  holding  that  appellate  court,   in 
chanttery  ease,  will  not  conaider  objection  not  raiBcd  before  chancellor. 

15  AM.  I>SC.   S8e,  BX  PARTR  IiAWBGNOB,  4  COW.  417. 
Effect  of  levy. 

Cited  in  reference  notee  in  44  A.  D.  788,  on  what  constitutes  satisfaction  of 
judgment;  30  A.  8.  R.  246,  as  to  how  far  levy  of  execution  satisfies  judgment; 
66  A.  D.  628,  on  levy  on  personal  property  sufficient  in  amount  to  satisfy  execution 
as  prima  facie  satisfaction. 

Cited  in  notes  in  68  A.  D.  350,  on  satisfaction  of  judgments  and  execution  by 
levy  on  real  or  personal  property;  58  A.  D.  356,  on  levy  producing  no  satisfaction 
when  property  is  removed  from  plaintiff's  possession  by  legal  process. 
—  On  rigbt  to  relevy. 

Cited  in  Bingaman  ▼.  Hyatt,  Smedes  &  M.  Ch.  437,  holding  that  quashing  of 
irregular  bond  does  not  entitle  to  relevy,  and  sale  thereunder  conveys  no  title; 
Coleman  ▼.  Mansfield,  1  Miles  (Pa.)  56,  holding  that  relevy  will  not  be  set  aside, 
where  first  levy  was  upon  property  to  which  debtor  had  no  title;  Lindley  v. 
Kelley,  42  Ind.  294,  holding  that  levy  cannot  be  made  upon  personalty  until  execu- 
tion against  realty  is  returned;  Cornelius  ▼.  Burford,  28  Tex.  202,  91  A.  D.  309, 
holding  if  debtor  permit  application  of  personalty  levy  proceeds  to  other  claims, 
relevy  on  realty  permissible;  Banta  v.  McClennan,  14  N.  J.  Eq.  120,  holding  that 
creditor  who  applies  levy  proceeds  to  other  claims  cannot  enforce  judgment  against 
realty  against  younger  mortgage;  Marshall  v.  Morris,  13  6a.  185,  holding  that 
execution  for  several  times  value  of  property  levied  upon,  may  be  relevied  though 
prior  levy  unaccounted  for;  Jackson  ex  dem.  Merrit  v.  Bowen,  7  Cow.  13,  holding 
that  notice  that  creditor  had  personalty  levy  returned  unsatisfied  defeats  title  to 
land  sold  under  relevy;  Anderson  v.  Fowler,  8  Ark.  388,  holding  that  where  levy 
has  been  made  another  fieri  facias  cannot  sue  while  levy  remains  undisposed  of; 
Voorhees  v.  Gros,  3  How.  Pr.  262,  holding  that  creditor's  voluntary  relinquishment 
of  personalty  levy  extinguishes  judgment  as  to  subsequent  bona  fide  purchaser  of 
lands;  Denvrey  y.  Fox,  22  Barb.  522,  holding  that  after  sufficient  levy  to  satisfy 
execution  levy  upon  other  property  at  different  time  may  be  made;  Wood  v. 
Torrey,  6  Wend.  562,  holding  that  bona  fide  purchaser  of  realty  may  have  per- 
petual stay  of  execution  where  sufficient  personalty  is  levied  upon;  Glenny  v. 
Boyd,  29  Pa.  Co.  Ct.  522,  35  Pittsb.  L.  J.  N.  S.  46,  holding  that  in  foreign  atUch- 
ment,  alias  writ  should  not  issue  without  court's  permission  on  cause  shown; 
Den^^e  v.  Haun,  13  Iowa,  240,  to  point  that  revivor  of  judgment  by  scire  facias 
does  not  create  a  new  lien  that  affects  title  of  purchaser;  Carr  v.  Weld,  19  N.  J. 
Eq.  319,  to  point  that  if  debtor  give  creditor  sufficient  assets  to  satisfy  judgment 
satisfaction  will  be  decreed,  if  applied  otherwise;  Alderman  v.  Share,  7  Wend.  220, 
to  point  that  constable,  levying  under  justice's  execution,  may  sell  after  his  term 
has  expired. 

Disapproved  in  Williams  v.  Oartrell,  4  G.  Greene,  287,  holding  levy  on  personal 
property  not  satisfaction  between  parties  although  it  may  be  as  to  third 
persons;  Chapman  ▼.  Fuller,  7  Barb.  70,  holding  if  want  of  bidders  prevent  sale 
justiee's  execution  may  be  renewed  on  last  day  to  retain  lien ;  Lynch  v.  Pressley, 
8  Ga.  327,  on  right  to  proceed  with  execution  after  levy  has  been  released,  un- 
satisfied. 
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*-  On  creditor's  right  to  redeem. 

Cited  in  Post  v.  Arnot,  2  Denio,  844,  holding  judgment  creditor  purchasing  at 
execution  sale  upon  his  judgment  not  entitled  to  redeem  from  mortgagee;  People 
ex  rel.  Sutliff  v.  Easton,  2  Wend.  297,  holding  judgment  debtor  purchasing  at 
execution  sale  not  entitled  to  redeem  premises  from  operation  of  prior  sale;  Horn 
V.  Indianapolis  Nat.  Bank,  125  Ind.  381,  21  A.  S.  R.  231,  9  L.R.A.  676,  26  N.  E. 
558,  holding  that  where  decree  authorizes  one  sale  to  satisfy  two  judgments  there 
can  be  no  redemption  though  both  unsatisfied. 

—  On  action  for  same  debt. 

Cited  in  Shepard  ▼.  Rowe,  14  Wend.  260,  holding  levy  upon  realty,  execution  not 
returned,  no  defense  to  action  on  judgment;  Green  v.  Burke,  23  Wend.  490,  holding 
prior  levy  abandoned  by  constable  because  under  age,  no  defense  to  subsequent 
levy  on  other  property;  Miller  v.  Smith,  16  Wend.  425,  holding  execution  and 
levy,  though  unretumed  good  defense  to  action  on  judgment  years  after  entry; 
Post  V.  Logan,  1  N.  Y.  Leg.  Obs.  59,  holding  that  if  goods  seized  are  replevied, 
seizure  is  no  defense  to  action  for  rent,  pending  replevin  suit;  Heebner  v.  Town- 
send,  8  Abb.  Pr.  234,  holding  it  no  defense  to  enforcement  of  undertaking  that 
sufficient  levy  to  satisfy  judgment,  was  made  on  realty;  White  v.  Graves,  15  Tex. 
183,  holding  that  sufficient  levy  on  principal's  land  without  sale,  does  not  prevent 
action  to  revive  judgment  against  surety;  Farmers  &  M.  Bank  v.  Kingsley,  2 
Dougl.  (Mich.)  379,  holding  plea  of  sufficient  levy  upon  maker's  goods,  good  in 
action  against  indorser  of  note. 

Distinguished  in  Gregory  v.  Stark,  4  111.  611,  holding  that  where  there  is  levy 
on  realty  action  on  appeal  bond,  for  same  debt  may  be  stayed;  United  States  v. 
Dashiel,  3  Wall.  688,  18  L.  ed.  268,  holding  that  levy  on  personalty  abandoned  at 
debtor's  request,  does  not  extinguish  judgment  and  defeat  writ  of  error;  Hol- 
brook  V.  Champlin,  Hoffm.  Ch.  148,  holding  levy  not  satisfaction  of  judgment, 
where  debtor  requested  restoration  of  goods  and  defaulted  on  security  given. 

—  On  title  to  realty  where  personalty  levy  sufficient. 

Cited  in  Doe  ex  dem.  Reynolds  v.  Ingersoll,  11  Smedes  ft  M.  249,  49  A.  D.  57, 
holding  that  if  personalty  levy  satisfies  executions  against  realty,  purchasers 
under  latter,  with  notice,  acquire  no  title. 

—  Effect  of  release. 

Cited  in  Moss  v.  Petti  ngi  11,  3  Minn.  217,  Gil.  145,  holding  accommodation  in- 
dorser discharged,  if  without  his  consent,  sufficient  levy  upon  property  of  one 
liable  is  released. 

—  Right  to  set-off. 

Cited  in  Kershaw  v.  Merchants'  Bank,  7  How.  (Miss.)  386,  40  A.  D.  70,  hold- 
ing that  acceptor  of  inland  bill  may  set  off  levy,  before  notice  of  assignment, 
against  him  as  payee's  surety. 

—  Priority  of. 

Cited  in  Heizer  v.  Fisher,  13  Smedes  &  M.  672,  holding  where  judgments  were 
rendered  prior  to  limitation  acts,  levy  first  made  thereafter  has  priority,  regard- 
less of  enrolment. 

—  Right  to  replevin  goods  levied  upon. 

Cited  in  Miller  v.  Adsit,  16  Wend.  335,  holding  that  receiptor  of  goods  levied 
upon  may  replevin  same  if  removed  before  day  of  sale. 
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1ft  AM.  DKG.  S87,  FARLBY  t.  OUSVSXAND,  4  COW.  4SS,  Affirmed  1b  t 

Cow.  es». 

Promise  to  mnBwer  for  debt  of  another. 

Cited  In  State  Bank  ▼.  Mettler,  2  Bosw.  392,  holding  verbal  promise  which 
raiders  promisors  sureties  for  debt  of  promisee  so  that  making  payment  will  con- 
vert promisors  into  creditors  of  promisees  within  statute;  American  Lead  Pencil 
Co.  T.  Wolfe,  30  Fla.  360,  U  So.  488,  holding  parol  promise  by  authorized  agent 
of  vendee  of  logs  to  pay  vendor's  creditors  purchase  money,  vendor  consenting, 
enforceable;  Meech  v.  Smith,  7  Wend.  315,  holding  unauthorized  agent  personally 
liable  on  parol  agreement  to  transport  for  credit  on  principals*  demand  against 
third  persons;  Mechanics  A  T.  Bank  v.  Stettheimer,  116  App.  Div.  198,  101  N.  Y. 
Supp.  513,  holding  director's  oral  promise  to  pay  corporation's  debt,  void  within 
statute  of  frauds;  Emerson  v.  Slater,  22  How.  28,  16  L.  ed.  360,  holding  stock- 
holder's agreement,  to  pay  contractor  on  completion  of  contract,  original  under- 
taking not  within  statute  of  frauds;  Logan  v.  Hodges,  6  Ala.  699,  holding  pay- 
ment not  condition  precedent  where  **L"  enforces  "H's"  notes  given  for  "L*s" 
promise  to  pay  '^V  note  to  another;  Locke  v.  Humphries,  60  Ala.  117,  holding 
distributee's  note,  extended  and  renewed,  for  assumed  debt  for  administrator's  ad- 
vances on  estate's  credit,  not  within  statute  of  frauds;  King  v.  Shoemaker,  1 
Pearson  (Pa.)  206,  holding  verbal  promise  by  assignee  to  pay  assignor's  debts  not 
within  statute  of  frauds;  Besshears  v.  Rowe,  46  Mo.  501,  holding  undertaking,  to 
pay  debt  of  another,  being  also  to  pay  one's  own  debt,  not  within  statute  of 
frauds;  Hill  Bros.  v.  Bank  of  Seneca,  100  Mo.  App.  230,  73  S.  W.  307,  holding 
agreement  to  pay  for  threshing  wheat,  not  within  statute  of  frauds  because  inci- 
dentally discharging  another's  debt;  Lee  v.  Fontaine,  10  Ala.  765,  44  A.  D.  505, 
holding  new  firm's  promise,  on  sufficient  consideration  to  pay  predecessors'  debts, 
not  within  statute  of  frauds;  Brasee  v.  Woods,  35  Tex.  302,  holding  new  partner- 
ship's agreement  to  assume  old  firm's  liabilities,  not  within  statute  of  frauds; 
Schindler  v.  Euell,  45  How.  Pr.  33,  holding  agreement  of  partner  with  retiring 
partner  to  pay  firm  debts  in  consideration  of  receipt  of  firm  assets  not  within 
statute  of  frauds ;  Huntington  v.  Wellington,  12  Mich.  10,  holding  verbal  guaranty 
that  makers  of  notes  were  responsible,  not  within  statute  of  frauds;  Resseter  v. 
Waterman,  151  111.  169,  37  N.  £.  875,  holding  "A's"  parol  promise  to  procure 
execution  of  chattel  mortgage  by  "C,"  securing  note  to  "B,"  on  "B"  signing  "C's" 
note  as  surety  to  *'A,"  not  within  statute  of  frauds ;  Brown  v.  Curtiss,  2  N.  Y.  225, 
holding  guaranty  indorsed  on  note  given  for  guarantor's  own  debt,  not  within  stat- 
ute of  frauds;  Todd  v.  Tobey,  29  Me.  219,  holding  one's  promise  to  debtor's  guar- 
antors to  assume  debt,  without  statute  of  frauds;  Marquand  v.  Hipper,  12  Wend. 
520,  holding  undertaking  to  become  security  for  silver  given  to  another  for  manu- 
facturing purpose,  valid  under  statute  of  frauds;  New  York  A  E.  R.  Co.  v.  Gil- 
ehrist,  16  How.  Pr.  564,  holding  promise  to  pay  for  transportation  of  cattle  on 
delivery  to  third  person,  original  undertaking,  without  statute  of  frauds ;  Spooner 
▼.  Dunn,  7  Ind.  81,  63  A.  D.  414,  holding  surrender  of  lien  and  return  of  execu- 
tions on  promise  of  payment,  original  undertaking,  within  statute  of  frauds; 
McKenzie  v.  Jackson,  4  Ala.  230,  holding  parol  promise,  of  member  of  new  firm  to 
pay  debt  of  member  of  old  firm,  not  within  statute  of  frauds ;  Mitts  v.  McMorran, 
64  Mich.  664,  81  N.  W.  521,  holding  promise  of  assignee  of  contract  securing 
performance  of  advances,  to  pay  mechanic  from  surplus  moneys,  not  within  statute 
of  frauds;  Allen  v.  Thompson,  10  N.  H.  32,  holding  promise  to  pay  debt  if  collec- 
tion intrusted  to  one  is  unsuccessful,  not  within  statute  of  frauds;  Muller  v. 
Riviere,  59  Tex.  640,  46  A.  R.  291,  holding  wife's  promise,  to  pay  husband's  debt 
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nn  new  oonsideration  benefiting  her,  not  within  statute  of  frauds;  Arnold  v.  Sted- 
man,  45  Pa.  186,  holding  vendor's  promise  to  pay  mechanics'  lien  on  lienholder 
stopping  proceedings,  not  within  statute  of  frauds;  Feldman  v.  McGuire,  34  Or. 
309,  55  Pac.  872,  holding  promise  to  pay  another's  debt  on  receipt  of  fimd,  not 
within  statute  of  frauds;  Bamett  v.  Wing,  62  Hun,  125,  16  N.  Y.  Supp.  567, 
holding  oral  promise  to  pay  note  if  one  would  indorse,  not  applicable  to  renewals; 
Fullam  ▼.  Adams,  37  Vt.  391,  holding  verbal  promise  to  pay  attorney,  as  retainer, 
another's  debt  due  attorney,  void  under  statute;  Weinhauer  v.  Morrison,  49  Hun, 
498,  2  N.  Y.  Supp.  544,  holding  debtor's  verbal  promise  to  pay  bill  of  exchange 
favoring  creditor's  creditor,  unenforceable;  Mallory  v.  Gillett,  21  N.  Y.  412  (af- 
firming 23  Barb.  610),  holding  another's  promise  to  pay  repairs,  on  lienor's  deliv- 
ery of  boat  to  owner,  void  under  statute  of  frauds;  Stem  v.  Drinker,  2  £.  D. 
Smith,  401,  holding  third  person's  parol  promise  to  pay  judgment  if  levy  is 
abandoned,  void  under  statute  of  frauds;  Dufolt  v.  Gorman,  1  Minn.  301,  66  A.  D. 
543,  Gil.  234,  holding  verbal  promise  to  pay  transportation  if  consignee  did  not, 
within  statute  of  frauds;  Rowe  v.  Whittier,  21  Me.  545,  holding  judgment  debtor's 
parol  promise  to  pay  commissions  on  amount  in  suit,  within  statute  of  frauds; 
Nelson  v.  Boynton,  3  Met.  396,  37  A.  D.  148,  holding  promise  to  pay  third  person's 
note  secured  by  attachment,  in  consideration  of  discontinuing  suit,  within  statute 
of  frauds;  Hite  v.  Wells,  17  111.  88,  holding  promise  to  pay  "W,"  "L's"  debt  on 
procurement,  by  "W"  from  "L,"  of  "H's"  written  order  to  pay,  within  statute  of 
frauds. 

Cited  in  reference  notes  in  16  A.  D.  268;  23  A.  D.  155;  36  A.  D.  331,— on  oral 
promise  to  answer  for  debt  of  another;  21  A.  D.  556,  on  parol  undertaking  to 
answer  for  debt  or  default  of  another;  26  A.  D.  249;  95  A.  D.  250,— as  to  when 
promise  to  pay  another's  debt  must  be  in  writing;  25  A.  S.  R.  346,  on  liability  of 
one  promising  to  pay  another's  debt. 

Cited  in  notes  in  5  A.  D.  323,  on  oral  promise  to  pay  debt  of  another;  95  A.  D. 
251,  as  to  what  promises  to  answer  for  another's  debt  must  be  in  writing;  95  A.  D. 
258,  on  original  promise  to  pay  another's  debt  not  being  within  statute;  6  E.  R. 
C.  296,  on  distinction  between  original  and  collateral  promise  to  answer  for  debt 
or  default  of  another  within  meaning  of  statute  of  frauds. 

Distinguished  in  Cotterill  v.  Stevens,   10  Wis.  422,  holding  promise  to  pay 
one's  own  debt  by  extinguishing  creditor's  debt  to  another,  collateral  and  void 
under  statute;  Utah  First  Nat.  Bank  v.  Kinner,  1  Utah,  100,  holding  promise 
to  pay  still  subsisting  debt  of  another,  within  statute  of  frauds. 
«  SnlBcieiicy  of  new  oonsideration. 

Cited  in  Sackett  v.  Sackett,  14  N.  Y.  S.  R.  251,  holding  son's  verbal  agreement 
with  father  to  pay  consideration  to  daughters,  valid;  Spann  v.  Baltzell,  1  Fla. 
338,  46  A.  D.  346,  holding  indorser's  promise  to  pay  at  maturity  in  consideration 
of  indorsee  accepting  depreciated  bank  notes,  oiforceable;  Calkins  v.  Chandler, 
36  Mich.  320,  24  A.  R.  593,  holding  parol  promise  to  withhold  money  in  con- 
sideration of  extending  time  of  pa3rment  of  mortgage,  valid;  Rogers  v.  Empire 
Hardware  Co.  24  Neb.  653,  39  N.  W.  844,  holding  agents'  promise  to  pay  another's 
debt  if  undisturbed  in  possession  of  goods  satisfying  principal's  claim,  valid; 
Hilton  V.  Dinsmore,  21  Me.  410,  holding  third  person's  parol  promise  of  payment 
on  debtor  giving  funds  and  creditor's  forbearance,  without  statute  of  frauds; 
Sweatman  v.  Parker,  49  Miss.  19,  holding  third  person's  promise  to  pay  debt 
on  transfer  of  debtor's  notes  to  such  third  person,  not  within  statute;  Robinson 
V.  Oilman,  43  N.  H.  485,  holding  promise  to  pay  third  person's  debt  not  within 
statute  of  frauds,   where,   by  oonsideration,   debt  becomes   party's  own;    Claj 
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▼.  TyBon,  19  Neb.  630,  26  N.  W.  240,  holding  third  person's  promise  to  pay 
another's  debt  on  creditor's  forbearance,  not  within  statute  of  frauds;  Nisbet 
T.  Walker,  4  Ga.  221,  on  validity  of  promise  to  pay  money  on  consideration  of 
withholding  lien  and  consenting  to  sale;  Stoddard  ▼.  Graham,  23  How.  Pr.  618, 
holding  promise  to  pay  another's  debt  as  book  money  for  exchange  of  horses, 
without  statute  of  frauds;  Rexford  ▼.  Brunell,  1  N.  Y.  Leg.  Obs.  396,  holding 
surety's  promise  to  pay  back  rent,  binding,  where  assignee  of  lease  refuses  to 
rent  unless  paid;  Connor  ▼.  Williams,  2  Robt.  46,  holding  verbal  promise  to  pay 
vessel's  debts  for  transfer  of  interest  in  vessel,  enforceable;  Westfall  v.  Parsons, 
16  Barb.  645,  holding  indorsers  promise  to  pay  note  on  assignment  by  maker, 
giving  preference,  not  void  under  statute  of  frauds;  Prentice  v.  Wilkinson,  5 
Abb.  Pr.  N.  8.  49,  holding  third  person's  promise,  to  pay  attorney's  fees  on 
condition  of  discontinuing  divorce  action,  actionable  original  undertaking;  Ferst 
V.  Bank  of  Waycross,  111  Ga.  229,  36  S.  E.  773,  holding  that  third  person's 
promise  to  assume  d^t  for  extension  of  credit  to  debtor  need  not  be  in  writing; 
Almond  v.  Hart,  46  App.  Div.  431,  61  N.  Y.  Supp.  849,  holding  owner's  promise 
to  pay  contractor's  employee,  on  proceeding  with  work,  not  within  statute  of 
frauds;  W.  T.  Mersereau  Co.  v.  Washburn,  6  App.  Div.  404,  39  N.  Y.  Supp.  664, 
holding  seeond  mortgagee's  promise,  to  pay  contractor,  under  contract  with 
another,  on  completion  of  work,  not  within  statute  of  frauds;  Watson  v.  Ran- 
dall, 20  Wend.  201,  holding  that  agreement  to  forbear  to  sue  debtor  must  be  in 
writing  t<»  be  enforceable;  Hite  v.  Wells,  17  111.  88,  holding  "H's"  promise  to  pay 
"LV  deb-fc  to  "W"  if  "W"  will  continue  work  for  "L,"  within  statute  of  frauds; 
Laing  v.  Xiee,  20  N.  J.  L.  337,  holding  promise  to  pay  debt  for  good  consideration 
enforceable,  although  consideration  moves  from  original  debtor  instead  of  third 
person*  First  Nat.  Bank  v.  Chalmers,  3  Silv.  Ct.  App.  1,  24  N.  E.  848,  31  N.  Y. 
S.  R.  817  (reversing  39  Hun,  468),  holding  one's  promise  to  pay  debt  on  debtor's 
conveyance  of  property  to  that  one,  enforceable;  Tindal  v.  Toughberry,  3  Strobh. 
L.  177,  49  A.  D.  637,  holding  another's  promise  to  pay  levy,  on  delivering  mare 
to  owner,  original  promise  not  within  statute  of  frauds;  Kieman  v.  Kratz,  42 
Or.  474,  69  Pac.  1027,  holding  debtor's  promise,  to  pay  if  paper  assigned  to 
extinguish  his  own  debt  remains  unpaid,  not  within  statute;  McLaren  v.  Hutch- 
inson, 22  Cal.  187,  83  A.  D.  69,  holding  vendee's  parol  agreement  as  part  payment 
of  consideration  to  pay  vendor's  debt  to  another,  not  within  statute  of  frauds; 
Nelson  v.  Hardy,  7  Ind.  364,  holding  promise  to  retain  money  due  debtor  and 
pay  debt,  for  extension  and  credit,  not  within  statute  of  frauds;  Blunt  v.  Boyd,  6 
K.  T.  Leg.  Obs.  861,  1  Code  Rep.  7,  3  Barb.  209,  holding  debtor's  agreement  to 
pay  debt  by  giving  note  and  paying  creditor's  debt  to  another  within  statute; 
Baricer  v.  Bucklin,  2  Denio,  46,  43  A.  D.  726,  holding  purchaser's  parol  promise 
to  pay  on  indebtedness,  price  of  property  sold  by  debtor,  not  within  statute  of 
frauds;  Seaman  v.  Hasbrouck,  35  Barb.  151,  holding  grantee's  promise  to  pay 
specified  debts  of  grantor  as  purchase  money  consideration  not  within  statute  of 
frauds;  Sanders  v.  Clason,  13  Minn.  379,  Gil.  362,  holding  promise  to  pay  another's 
debt  as  part  consideration  of  sale  of  stock  to  promisor,  enforceable;  Phillips  v. 
Gray,  3  £.  D.  Smith,  69,  holding  debtor's  parol  promise  to  pay  seller,  out  of 
indebtedness,  for  goods  delivered  to  creditor,  valid;  Thompson  v.  Cheesman,  16 
Utah,  43,  48  Pac  477,  holding  grantee's  promise,  on  conveyance,  to  pay  grant- 
or's mortgage,  not  within  statute;  Prime  v.  Koehler,  77  N.  Y.  91,  holding  promise 
by  purchaser  of  mortgaged  premises  mortgage  unassumed,  to  pay  back  interest, 
on  forbearance  to  foreclose,  not  within  statute;  Wait  v.  Wait,  28  Vt.  350, 
holding  parol  promise,  on  conveyance  of  farm,  to  promisor  to  pay  for  erecting 
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bam  thereon  for  gran  tor,  enforceable;  Hoile  ▼.  Bailey,  58  Wis.  434,  17  N.  W. 
322,  holding  promise,  of  one  purchasing  property  sold  another  on  credit,  to  pay 
original  grantor,  as  part  consideration,  not  within  statute. 

Cited  in  note  in  95  A.  D.  262,  263,  on  consideration  in  new  promise  to  take 
case  out  of  statute  of  frauds. 

Distinguished  in  Emerick  v.  Sanders,  1  Wis.  77,  holding  verbal  promise  to  pay 
debtor's  creditor  by  one  holding  debtor's  property  to  pay  debts,  void;  Noyea 
V.  Humphreys,  11  Gratt,  636,  holding  landlord's  verbal  promise  to  pay  con- 
tractor, hired  by  tenant,  on  continuing  work,  collateral  and  void;  Durham  v. 
Arledge,  1  Strobh.  L.  5,  47  A.  D.  544,  holding  verbal  promise  to  pay  if  one  will 
not  enforce  execution  against  son,  not  original  undertaking  and  unenforceable; 
Fairchild  v.  Feltman,  32  Hun,  398,  holding  debtor's  parol  promise  to  diminish 
debt  by  extinguishing  creditor's  debt  to  another,  unenforceable  without  consid- 
eration. 

—  Source  of  new  oonslderatlon. 

Cited  in  First  Nat.  Bank  v.  Chalmers,  8  Silv.  Ct.  App.  1,  24  N.  E.  848,  holding 
valid  promise  to  pay  debt  of  third  person  must  have  good  consideration  moving 
to  promisor  from  debtor  or  creditor;  Kaufman  v.  United  States  Nat.  Bank,  31 
Neb.  661,  48  N.  W.  738;  Shamp  v.  Meyer,  20  Neb.  223,  29  N.  W.  379,— holding 
promise  to  another,  benefiting  third,  enforceable  by  third  person  though  consid- 
eration does  not  move  directly  from  him. 

—  Discharge  off  original  debtor. 

Cited  in  Mulcrone  v.  American  Lumber  Co.  55  Mich.  622,  22  N.  W.  67, 
holding  agreement  to  pay  third  person's  debt  on  that  person's  discharge  from 
original  indebtedness,  without  statute  of  frauds;  Laing  v.  Lee,  20  N.  J.  L.  337, 
holding  promisor  liable  on  promise  to  pay  another's  debt  for  good  consideration, 
although  original  debtor  remains  liable;  Ludwick  v.  Watson,  3  Or.  256,  holding 
promise  to  pay  another's  debt,  on  original  consideration  benefiting  promisor 
indefeasible  because  of  original  debtor's  subsisting  liability. 

Distinguished  in  Home  Nat.  Bank  v.  Waterman,  30  111.  App.  535,  holding  that 
original  debt  must  be  surrendered  and  some  benefit  move  between  promisor  and 
promisee  to  make  promise  to  pay  another's  debt  original. 

—  Promise  to  indemnify. 

Cited  in  Alger  v.  Scoville,  1  Gray,  391,  holding  indemnity  promise  against  note 
indorsements  as  part  of  parol  contract  to  exchange,  without  statute  of  frauds; 
Rogers  v.  Kneeland,  13  Wend.  114,  holding  third  person's  promise,  on  principal's 
request,  to  indemnify  factor,  defending  suit  for  breach  of  warranty  within  statute 
of  frauds;  Chapin  v.  Lapham,  20  Pick.  467,  holding  parol  indemnity  promise,  for 
assisting  son,  to  one  paying  son's  note  as  surety,  without  statute  of  frauds; 
Ligbtle  V.  Beming,  16  Nev.  389,  holding  undertaking,  executed  to  sheriff  agreeing 
to  satisfy  any  possible  judgment,  without  statute  of  frauds;  Tighe  v.  Morrison, 
41  Hun,  1,  holding  promise  to  indemnify  surety,  enabling  promisor  to  get  money 
from  estate,  not  within  statute  of  frauds;  Jones  v.  Bacon,  72  Hun,  506,  25  N. 
Y.  Supp.  212,  holding  indemnity  promise  to  indorser  of  third  party's  note,  original 
undertaking,  not  within  statute  of  frauds;  Easter  v.  White,  12  Ohio  St.  219, 
holding  verbal  promise  to  indemnify  one  for  becoming  surety  of  another  in 
replevin,  void  under  statute  of  frauds;  Bissig  v.  Britton,  59  Mo.  204,  21  A.  R. 
379,  7  Legal  Gaz.  161,  holding  promise,  to  hold  surety  on  replevin  bond  harmless, 
within  statute  of  frauds. 

Distinguished  in  Kingsley  v.  Balcome,  4  Barb.   131,  holding  verbal  promise. 
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without  consideration,   to  indanniiy  promiBee  as  bail  for  another,  void  under 

statute  of  frauds. 

—  Snfllciency  of  'writing. 

Cited  in  Jones  t.  Palmer,  1  Dougl.  (Biich.)  379,  holding  guaranty  of  payment 
indorsed  on  debtor's  note  to  creditor,  not  within  stiitute  of  frauds;  Sheldon  v. 
Butler,  24  Minn.  513,  holding  written  guaranty  to  collect  third  person's  note,  on 
unexpressed  consideration  to  discharge  guarantee's  obligation  against  guarantor, 
enforceable. 

Right  of  third  person  to  sue  on  promise. 

Cited  in  Fonner  ▼.  Smith,  81  Neb.  107,  28  A.  8.  R.  510,  11  LJUk.  528,  47  N. 
W.  632,  holding  check  drawn  on  funds  still  in  bank  enforceable  by  holder,  on 
bank's  refusal  to  pay;  Barnes  v.  Hekla  F.  Ins.  Co.  66  Minn.  38,  45  A.  S.  R. 
438,  57  N.  W.  314,  holding  promise  in  reinsurance  contract  to  pay  policy  holders' 
losses  enforceable  against  reinsurer  by  policy  holders;  Keedle  v.  Flack,  27  Neb. 
836,  44  N.  W.  34,  holding  that  mortgagee  may  enforce  mortgage  debt  against 
purchaser  assuming  mortgage  as  part  consideration;  Crone  ▼.  Stinde,  156  Mo. 
262,  55  8.  W.  863,  holding  grantee's  promise,  on  conveyance,  to  assume  pa3rment 
of  trust  deed  securing  note  as  part  consideration,  enforceable;  Joslin  v.  New 
Jersey  Car  Spring  Co.  36  N.  J.  L.  141,  holding  written  promise  to  assume  all 
liabilities  of  another  enforceable  by  creditor  of  latter;  Judson  v.  Gray,  17  How. 
Fr.  289,  holding  referee's  action  against  attorney  maintainable  where  note  is 
given  on  attorney's  promise  to  advance  fees;  Lawrence  v.  Fox,  20  N.  Y.  268, 
holding  promise  to  pay  own  debt,  by  extinguishing  another's  to  third  person  not 
privy  to  consideration,  enforceable;  Delaware  &  H.  Canal  Co.  v.  Westchester 
County  Bank,  4  Denio,  97,  holding  third  person's  promise  to  collect  debtor's  bill 
of  exchange  and  pay  debtor's  creditor,  enforceable  by  creditor;  Vrooman  v. 
Turner,  69  N.  Y,  280,  25  A.  R.  195,  holding  grantee  who  assumes  mortgage  as 
part  consideration,  not  liable  for  deficiency  on  foreclosure  where  grantor  was 
not  liable  for  payment  of  mortgage;  Dolph  v.  White,  12  N.  Y.  296,  holding 
assignee  of  lease  not  liable  on  note,  which  he  agreed  to  pay  in  consideration 
of  the  assignment  where  he  afterward  transferred  the  lease  to  another;  Hale 
V.  Boardman,  27  Barb.  82,  holding  promise  to  pay  residue  of  proceeds  of  grain 
to  third  person  to  extinguish  another's  debt,  enforceable;  Ellwood  v.  Monk,  5 
Wend.  235,  holding  promise  to  pay  debt  on  debtor's  transfer  of  property,  en- 
forceable by  creditor;  Clark  v.  Howard,  150  N.  Y.  232,  44  N.  E.  695,  holding 
promise  by  transferee  of  property  to  pay  debt  of  transferrer  enforceable  by 
creditor;  Cailleux  v.  Hall,  1  E.  D.  Smith,  5,  holding  third  persons  to  whom  pur- 
chaser agrees  to  pay  purchase  price  at  request  of  vendor  in  satisfaction  of  debt  of 
latter  may  maintain  action  although  not  owners  of  goods  sold;  Hutchings  v. 
^finer,  46  N.  Y.  456,  7  A.  R.  369,  holding  promise  to  pay  debt  from  life  policy 
left  with  promisor,  when  collected,  enforceable  by  creditor;  Johnston  v.  United 
States,  13  Ct.  CI.  217  (dissenting  opinion),  on  third  person's  right  to  recover 
after  vendor  of  article  revokes  authority  to  pay  third  person ;  Sonstiby  v.  Keeley , 
2  McCrary,  103,  7  Fed.  447,  11  Fed.  578,  on  right  to  enforce  vendee's  promise, 
for  purchase  consideration,  to  pay  vendor's  debt  to  third  person;  Barnes  v. 
Ferine,  15  Barb.  249,  holding  that  trustees  can  recover  on  subscription  paper 
where,  unexpressed  consideration  is  shown  to  be  erection  of  church. 

CSted  in  notes  in  71  A.  S.  R.  200;  25  UBiJL.  270,— on  right  of  third  party  to 
toe  on  contract  made  for  his  benefit;  25  L.R.A.  264,  on  right  of  third  party  to 
tue  on  contract  made  for  his  benefit  as  affected  by  statute  of  frauds;  25  L.R.A. 
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259,  on  doctrine  of  consideration  as  applied  to  third  person's  right  to  sue  on 
contract  made  for  his  benefit;  25  L.R.A.  263,  on  necessity  that  there  be  an 
actual  benefit  to  enable  third  party  to  sue  on  contract. 

Distinguished  in  Bigelow  ▼.  Davis,  16  Barb.  561,  on  recovery  for  money  had 
and  received  where  person  promised  to  deliver  to  creditor,  money  given  by  debtor; 
Meech  v.  Ensign,  49  Conn.  191,  44  A.  R.  225,  holding  promise  of  grantee,  pur- 
chasing mortgagor's  equity  of  redemption,  to  pay  mortgage,  not  enforceable  by 
mortgagee. 

Ehridence  as  to  consideration. 

Cited  in  Rose  v.  Rose,  7  Barb.  174,  on  admissibility  of  other  considerations 
than  those  enumerated  in  deed. 
Deed  of  freehold  to  conunence  In  the  future. 

Cited  in  note  in  55  A.  D.  414,  on  invalidity  of  deed  of  freehold  to  commence 
ill  futuro. 

15  AM.  DEO.  S04,  BARNS  T.  GRAHAM,  4  COW.  45S. 
Necessity  and  snfflciency  of  tender. 

Cited  in  Lush  v.  Druse,  4  Wend.  313,  holding  that  lessee  must  seek  lessor 
where  rent  is  payable  at  place  to  be  appointed  and  no  place  is  appointed;  Morey 
V.  Enke,  5  Minn.  392,  Gil.  316,  holding  that  defaulting  promisor  liable  on 
laboring  contract  where  promisee  not  sought  when  no  place  designated;  Steven- 
son V.  Burgin,  22  Phila.  Leg.  Int.  116,  holding  tender  of  greater  amount  of 
articles  purchased  than  bargained  for,  bad. 

Cited  in  reference  notes  in  22  A.  D.  225;  26  A.  D.  265, — on  sufiBciency  and 
necessity  of  tender;  26  A.  D.  546,  on  what  constitutes  a  sufficient  tender. 

Cited  in  note  in  77  A.  D.  479,  on  place  of  tender. 
—  Of  ponderous  articles. 

Cited  in  Livingston  v.  Miller,  11  N.  Y.  80,  holding  lessor's  action  on  rent 
payable  in  wheat  at  specified  time  sustainable  without  proving  that  place 
was  designated;  Sheldon  v.  Skinner,  4  Wend.  525,  21  A.  D.  161,  holding  that 
receiver,  of  hogs  to  fatten  on  shares  must  tender  at  place  received  where  no 
place  designated;  Coffin  v.  Reynolds,  21  Minn.  456,  holding  chattel  mortgage, 
securing  payment  of  note  in  wood  discharged  only  by  payment  or  tender;  La- 
Farge  v.  Rickert,  5  Wend.  187,  21  A.  D.  209,  holding  that  under  contract  to 
deliver  portable  articles,  times  specified,  place  not  designated,  law  flbces  place 
of  delivery;  Wyman  v.  Winslow,  11  Me.  398,  26  A.  D.  542,  holding  readiness  to 
deliver  lumber  without  setting  apart  and  designation,  no  defense  on  promise; 
Council  Bluffs  Iron  Works  v.  Cuppey,  41  Iowa,  104,  holding  that  under  contract 
to  deliver  specified  articles,  one's  failure  to  fulfil  discharges  other;  Smith  v. 
Loomis,  7  Conn.  110,  holding  insufficient  to  vest  title  in  promisee  where  promisor 
had  articles  set  apart  and  designated  enabling  distinguishment;  Johnson  v.  Baird, « 
3  Blackf.  182,  holding  promisor's  readiness  to  deliver  articles,  good  defense  to 
action  on  promise;  Esmay  v.  Fanning,  9  Barb.  176,  5  How.  Pr.  228,  holding 
that  bailee  must  return  carriage  at  bailor's  residence  where  both  reside  in 
same  city. 

Cited  in  reference  note  in  26  A.  D.  546,  on  time  and  place  of  tender  of  specific 
articles. 

Distinguished  in  Armstrong  v.  Tait,  8  Ala.  635,  42  A.  D.  656,  holding  parties' 
readiness  to  deliver  shucks  whenever  other  would  remove  them  good  defense 
to  promise. 


Digitized  by 


Google 


98  NOTES  ON  AMERICAN  DECISIONS.  [387-395 

IS  AM.  DEC.   S95,  DAN  T.  BROWN,  4  COW.  48S. 
Proof  of  execiition  of  Instrument. 

Cited  in  Schouweiler  ▼.  McCanll,  18  S.  D.  70,  99  N.  W.  95,  upholding  proof 
of  chattel  mortgage  by  onlj  witness  within  jurisdiction  supplemented  by  evidence 
of  m<ntgagor;  Hall  t.  Luther,  13  Wend.  491,  holding  bond  admissible,  on  proof 
by  subscribing  witness  remembering  transaction  but  not  all  formalities,  pre- 
suMng  all  acknowledged. 

—  Wills  generally. 

Cited  in  Lawrence  ▼.  Norton,  46  Barb.  448,  30  How.  Pr.  232,  holding  extrinsic 
evidence  admissible  to  prove  will  where  two  witnesses  are  deceased  and  other 
remembers  only  handwriting;  Rider  v.  Legg,  51  Barb.  260,  holding  that  sig- 
natures of  two  subscribing  witnesses  where  all  dead,  without  proving  testatrix's 
signature,  may  establish  will;  Butler  v.  Benson,  I  Barb.  526,  holding  that  law 
presumes  will  properly  executed  where  witnesses  dead  or  from  lapse  of  time 
csnnot  remember. 

Gted  in  reference  notes  in  35  A.  S.  R.  868,  on  proof  of  execution  of  will; 
85  A.  8.  R.  153,  on  necessity  of  attesting  witnesses  to  will. 

Cited  in  notes  in  40  A.  D.  232,  on  proof  of  will  by  subscribing  witnesses; 
77  A.  S.  R.  471,  on  number  of  witnesses  required  for  proof  of  will;  21  A.  D.  335, 
on  evidence  necessary  to  prove  due  execution  of  will;  15  A.  D.  129,  on  sufficiency 
of  acknowledgment  of  signature  to  will  in  witnesses'  presence;  77  A.  S.  R.  474, 
on  wei^^t  and  effect  of  testimony  of  subscribing  witness  on  probate  of  will; 
38  L.R.A.  443,  on  witness  as  to  execution  of  lost  or  destroyed  will;  110  A.  S.  R. 
463,  on  effect  of  inability  of  subscribing  witness  to  recollect  facts  as  to  execution 
of  lost  or  destroyed  will. 

—  Proof  of  will  by  one  subscribing  witness  only. 

Cited  in  Caw  v.  Robertson,  5  N.  Y.  125,  to  point  that  only  one  subscribing 
witness  need  be  examined  to  prove  will;  Weir  v.  Fitzgerald,  2  Bradf.  42,  holding 
proof  of  proper  execution  of  will  by  one  subscribing  witness,  sufficient;  Jack- 
son ex  dem.  Kellogg  v.  Vickory,  1  Wend.  406,  19  A.  D.  522,  holding  subscribing 
witness,  not  remembering  whether  others,  living  within  state,  complied  with 
fOTmalities  insufficient  to  prove  will;  Upton  v.  Bernstein,  76  Hun,  516,  27 
N.  T.  Supp.  1078,  holding  one  subscribing  witness  sufficient  to  prove  will's  exe- 
cution; Chapman  v.  Rodgers,  12  Hun,  342  (dissenting  opinion),  on  proving 
will  by  one  subscribing  witness  only. 

Cited  in  reference  note  in  34  A.  D.  139,  on  what  may  be  proved  by  one  of 
the  subscribing  witnesses. 

Cited  in  notes  in  19  A.  D.  529;  51  A.  D.  575,— on  proof  of  will  by  one  wit- 


Revocation  of  will. 

Cited  in  Re  Hopkins,  73  App.  Div.  569,  77  N.  Y.  Supp.  178,  holding  will 
found  with  vertical  lines  through  signature,  valid,  without  evidence  of  revocation; 
Re  Alger,  38  liGsc.  143,  77  N.  Y.  Supp.  166,  holding  codicil,  sufficiently  caniceled 
where  testator  marked  clause  and  stated  under  signature  reason  for  cancelation; 
Kent  ▼.  Mahaffey,  10  Ohio  St.  204,  holding  will  not  revoked  where  testator  incor- 
rectly thought  will  burned  as  directed;  Youse  v.  Forman,  5  Bush.  337,  holding 
that  will  with  signature  cut  off,  parol  evidence  showing  intention  to  revoke,  was 
revoked;  Graham  v.  Burch,  47  Minn.  171,  28  A.  S.  R.  339,  49  N.  W.  697, 
holding  will,  which  testator  thought  he  had  destroyed  by  burning,  rescued  by 
person,  not  revoked;   McPherson  v.  Clark,  3  Bradf.  92,  holding  that  insertion 
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in  will  of  "sowi**  after  cancelation  of  "daughters/'  not  re-executed  and  attested, 
inoperative;  Riggs  ▼.  Palmer,  115  N.  Y.  506,  12  A.  S.  R.  819,  5  L.R.A.  340,  22 
N.  E.  188,  23  Abb.  N.  C.  452  (dissenting  opinion),  on  validity  of  wil'  as  to  bene- 
ficiary murdering  testator  to  prevent  revocation;  Gardner  v.  Gardner,  65  N.  H. 
230,  8  KRJL  383,  19  AtL  651,  holding  will,  not  revoked  by  testator's  attempted 
but  unsuccessful  alteration;  Re  Akers,  74  App.  Div.  461,  77  N.  Y.  Supp.  643, 
holding  that  testator's  marginal  writing  "this  will  and  codicil  is  revoked"  and 
signing  does  not  revoke;  Colligan  v.  McKernan,  2  Dem.  421,  5  N.  Y.  Civ.  Proc. 
Rep.  198,  holding  parol  evidence  admissible  to  show  execution  of  later  will  and 
that  it  contained  revocation  clause;  Apperson  v.  Cottrell,  3  Port.  (Ala.)  51,  29 
A.  D.  239,  holding  fact  that  testator  recognized  instrument  as  will  at  time  of 
destroying  it  not  conclusive  evidence  against  mental  incapacity  to  revoke  it. 

Cited  in  reference  notes  in  20  A.  D.  488,  on  revocation  of  wills;  34  A.  D. 
139;  35  A.  D.  176, — on  what  amounts  to  revocation  of  wilL 

Cited  in  note  in  12  A.  D.  377,  on  necessity  for  revoking  act  in  effecting  revoca- 
tion of  wiU. 
—  PresQinption  of  reTOcation. 

Cited  in  Re  Wood,  2  Connoly,  44,  11  N.  Y.  Supp.  157,  82  N.  Y.  S.  R.  286, 
holding  will  found  with  erased  signature  restored  not  presumptively  revoked  but 
valid  until  proved  otherwise;  Bulkley  v.  Redmond..  2  Bradf.  281,  holding  will, 
last  possessed  by  testator,  not  found  aft<er  decease,  after  search,  presumptively 
destroyed  animo  revooandi;  Betts  v.  Jackson,  6  Wend.  173  (reversing  6  Cow. 
377,  and  9  Ow.  208),  holding  that  will  executed  and  supposed  existing,  not 
found  after  death  is  presumed  destroyed  animo  revocandi. 

Cited  in  note  in  38  L.RJI.  436,  on  rebutting  presumption  as  to  revocation  of 
missing  will. 
Probate  of   lost  will. 

Cited  in  notes  in  84  A.  D.  630,  631,  on  probate  of  lost  or  destroyed  wills; 
110  A.  S.  R.  455,  on  necessity  of  instituting  search  for  missing  will. 
Proof  off  contents  off  lost  will. 

Cited  in  Harris  v.  Harris,  26  N.  Y.  433;  Re  Page,  118  111.  576,  59  A.  R. 
395,  8  N.  E.  852, — ^holding  that  single  witness  may  prove  contents  of  lost  will; 
Fetherly  v.  Waggoner,  11  Wend.  599,  holding  parol  evidence  admissible  to  show 
contents  where  existence,  execution,  and  loss  of  will  are  proved;  Gaines  v. 
Henner,  24  How.  553,  16  L.  ed.  770,  holding  secondary  proof  admissible  to 
prove  lost  will;  Skeggs  v.  Horton,  82  Ala.  362,  2  So.  110,  holding  evidence  of 
witness  remembering  contents  having  heard  will  read  admissible  to  establish  lost 
will. 

Cited  in  notes  in  38  L.R.A.  447,  on  sufficiency  of  evidence  of  contents  of  lost 
or  destroyed  will;  38  L.R.A.  450,  on  number  of  witnesses  as  to  contents  of  lost 
or  destroyed  will;  110  A.  8.  R.  460,  on  effect  of  niunber  of  witnesses  testifying 
to  execution  or  contents  of  lost  or  destroyed  will. 
Admissibility  against  one  person  off  admissions  or  declarations  off  another. 

Cited  in  Lucas  v.  Bank  of  Darien,  2  Stew.  (Ala.)  280,  holding  one  declaration 
of  party  in  suit  not  evidence  against  coparty  unless  partners;  Graham  v.  Smart, 
42  Wash.  205,  84  Pac.  824,  holding  admissions  in  probate  proceedings  inadmissi- 
ble against  persons  not  parties  to  such  proceedings;  Pier  v.  Duff,  63  Pa.  59, 
holding  that  declarations,  of  one  authorized  to  sell,  not  in  actual  possession, 
inadmissible  to  affect  principal;  Lane  v.  Doty,  4  Barb.  530,  holding  that  note 
revived  by   principal   debtor  after   sureties'   death   does   not  affect  statutes  of 


Digitized  by 


Google 


06  NOTES  ON  AMERICAN  DECISIONS.  [396 

limitatioDB  as  to  repreeentativw;  Brush  t.  Holland,  8  Bradf.  240,  holding  declare - 
tiona  of  testaior't  widow  inadmisaible  at  party  to  will  against  others;  Pettit 
T.  Jennings,  2  Bob.  (Va.)  676,  holding  answer  of  obligee  and  assignor  inad- 
missible against  assignee  in  action  against  latter  by  former. 

Cited  in  reference  notes  in  24  A.  D.  396,  on  admissibility  of  declarations  of 
third  persons;  27  A.  D.  406,  on  admissions  or  declarations  of  one  of  parties  in 
community  of  interest  or  design. 

Cited  in  notes  in  61  A.  D.  621,  on  effect  of  admissions  by  one  of  several  joint 
obligors  as  to  others;  21  A.  D.  861,  on  admissibility  of  grantor's  subsequent 
declaration  to  impeach  deed. 
—  Of  testator. 

Cited  in  Apperson  ▼.  CoUrell,  S  Port.  <Ala.)  61,  29  A.  D.  289,  holding  tes- 
tator's declarations  connected  with  destruction  of  instrument  admissible  to  iden- 
tify lost  will;  Boykm  ▼.  Meeker,  28  N.  J.  L.  274,  holding  testator's  declarati<ms 
after  execution  manifesting  ignorance  of  will's  existence,  inadmissible  to  show 
no  will  made ;  Grant  y.  Grant,  1  Sandf .  Ch.  236,  holding  testator's  declarations  in- 
competent to  prove  existence  or  execution  of  will;  Re  Kennedy,  167  N.  Y.  163, 
60  N.  E.  44:2  (affirming  53  App.  Dir.  106,  66  N.  Y.  Supp.  879),  holding  testatrix's 
dedarationa  inadmissible  to  prove  will's  existence  or  nonrevocation;  Hatch  ▼. 
Sigman,  1  DeuL  619,  holding  declarations  of  testator  and  of  third  person 
incompetent  to  establish  will  presumptively  destroyed;  Hamersley  v.  Lock- 
man,  2  Duer,  624,  holding  testator's  declarations  incompetent  evidence  of  will's 
existence,  loss  or  destruction;  Hoitt  v.  Hoitt,  63  N.  H.  476,  66  A.  R.  630,  3  Atl. 
604,  holding  testator's  declarations  that  he  understood  will  revoked  inadmissible 
on  question  of  revocation;  Lane  v.  Hill,  68  N.  H.  276,  73  A.  S.  R.  691,  44  Atl.  393, 
holding  evidence  of  testator's  declarations  as  to  execution  of  another  will  admis- 
sible where  execution  shown;  Waterman  v.  Whitney,  11  N.  Y.  167,  62  A.  D.  71. 
holding  no  declarations  of  testator  on  revocation  competent  except  those  accom- 
panying revocation  act. 

Cited  in  reference  notes  in  26  A.  D.  61;  61  A.  D.  594, — as  to  when  testator's 
declarations  are  admissible;  90  A.  D.  331,  on  admissibility  of  declarations  to 
show  revocation  of  will;  49  A.  D.  176,  on  declarations  of  testator  to  prove 
execution,  existence,  or  revocation  of  will;  43  A.  D.  614,  on  effect  of  declara- 
tions of  testator. 

Cited  in  notes  in  62  A.  D.  80,  as  to  when  declarations  of  testator  are  ad- 
missible to  impeach  or  invalidate  will;  3  A.  D.  896;  28  A.  S.  R  361,— on 
admissibility  of  declarations  of  testator  to  prove  revocation  of  will;  38  L.R.A. 
438,  on  admissibility  of  declarations  to  overcome  presumption  as  to  revocation 
of  missing  will. 

Distinguished  in  Re  Marsh,  46  Hun,  107,  holding  testator's  declarations 
admissible  in  establishing  lost  will;  Collagan  v.  Bums,  67  Me.  449,  holding 
testator's  declarations  admissible  to  negative  intentional  cancelation  of  torn  will. 
*Of  legatee. 

Cited  in  Thompson  v.  Thompson,  13  Ohio  St.  356;  Hauberger  v.  Root,  6 
Watts  k  S.  431, — holding  admissions  of  one  devisee  as  to  testator's  mental 
incspaeity  or  undue  influence  inadmissible  against  others;  Re  Baird,  47  Hun. 
77,  holding  legatee's  admissions  inadmissible  against  other  legatees  interested 
under  will;  Roberts  v.  Trawick,  13  Ala.  68,  holding  legatee's  declarations  oi 
testator's  insanity  to  prejudice  of  others,  inadmissible  to  invalidate  will;  LaBar 
▼.  Vanderbilt,  .8  Redf .  384,  holding  legatee's  declarations  as  to  testator's  capacity 
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iiiAdiiiissible  against  other  legatees  not  jointly  interested;  Re  Myer,  184  N.  Y. 
54,  34  N  T.  Civ.  Proc.  Rep.  329,  76  N.  E.  920,  holding  admissions  of  executor 
and  legatee  incompetent  against  other  legatees  not  jointly  interested  with  him; 
Schierbaum  ▼  Scfaemme,  157  Mo.  1,  80  A.  S.  R.  604,  57  S.  W.  526,  holding 
admissions  by  one  devisee  inadmissible  against  another  devisee  under  same  will; 
Forney  v.  Ferrell,  4  W.  Va.  729,  holding  devisee's  declarations  inadmissible 
against  codevisees;  Walker  v.  Jones,  23  Ala.  448,  holding  declarations  of  hus- 
band of  one  legatee  as  to  testator's  insanity  inadmissible  to  invalidate  will; 
Shailer  v.  Bumstead,  99  Mass.  112,  holding  executor's  declarations  subsequent 
to  will  inadmissible  to  prove  imdue  influence. 

Distinguished  in  Armstrong  v.  Farrar,  8  Mo.  627,  holding  declarations  of  one 
devisee  as  to  testator's  mind  at  execution,  admissible  against  other  devisees. 

—  Of  tenant  in  oonunon. 

Cited  in  Ke^an  v.  Kinnaire,  12  111.  App.  484,  holding  admissions  or  declara- 
tions of  one  tenant  in  conmion  not  admissible  against  another;  Barson  v.  Mulli- 
gan, 191  N.  Y.  306,  16  L.R.A.(N.S.)  151,  84  N.  £.  75,  holding  that  tenant  in 
oommon  may  bind  his  own  interest  though  not  that  of  cotenants;  Wagoner  v. 
Silva,  139  Cal.  559,  73  Pac.  433,  holding  that  settlement  with  one  cotenanty 
without  other's  consent,  in  cotenants'  trespass  suit,  does  not  bind  other; 
Fitzgerald  v.  Brennan,  57  Conn.  511,  18  Atl.  743,  holding  that  husband's  admis- 
sions as  tenant  by  curtesy,  concerning  title,  cannot  affect  wife's  interest;  Com- 
ing V.  Troy  Iron  &  Nail  Factory,  39  Barb.  311,  holding  consent  of  one  tenant  to 
divert  stream  does  not  bind  other  cotenants;  McLellan  v.  Cox,  36  Me.  95,  58  A. 
D.  736,  holding  declarations  of  one  of  several  part  owners  of  boat  inadmis- 
sible against  others  in  assumpsit;  Re  Kennedy,  167  N.  Y.  163,  60  N.  £.  442 
(aflirming  53  App.  Div.  1051),  holding  admissions  of  nephew  inadmissible  against 
sister,  as  tenants  in  common,  under  will. 

15  AM.  DEO.  401,  SPAWN  v.  VEEDER,  4  COW.  508. 
Right  to  amend  pleading  or  bill  of  particulars. 

Cited  in  Chapman  v.  Webb,  6  How.  Pr.  390,  holding  amendment  of  complaint 
allowable  upon  payment  of  oosts  of  motion;  Barth  v.  Walther,  4  Duer,  228; 
Chadboume  v.  Delaware,  L.  &  W.  R.  Co.  6  Daly,  215,— holding  variance  between 
proof  and  bill  of  particulars,  immaterial,  under  evidence  of  greater  damages 
without  objection. 

Cited  in  reference  notes  in  16  A.  D.  409,  as  to  when  amendments  are  not 
allowed;  120  A.  S.  R.  343,  on  right  to  amend  bill  of  particulars. 

15  AM.  DEO.  402,  BURT  v.  STERNBUR6H,  4  COW.  559. 
Conclusiveness  of  Judgment  or  verdict  —  Of  verdict. 

Cited  in  Kidd  v.  Laird,  15  Cal.  161,  76  A.  D.  472,  holding  that  general  verdict 
will  in  effect  be  limited  to  issues  which  controlled  action  of  jury;  White  v. 
Coatsworth,  6  N.  Y.  137,  holding  jury's  verdict  on  removal  of  tenant  conclusive 
on  same  question  in  replevin  by  tenant  against  landlord. 

—  Of  Judgment  generally. 

Cited  in  Foster  v.  Wells,  4  Tex.  101,  holding  former  recovery  pleadable  in 
bar  and  parol  evidence  admissible  to  explain  judgment  and  its  determination; 
Treadwell  v.  Stebbins,  6  Bosw.  538,  holding  judgment  on  one  of  two  notes  given 
for  same  consideration,  admissible  in  evidence  as  to  issues  affecting  both,  in 
suit  on  other  note;  Balcer  v.  Rand,  13  Barb.  152,  holding  that  former  judgment 
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bars  seoond    suit    in  guaranty,   where   proof  relied  on   warranted  recovery   in 
first;  Harris   ▼.   Harris,  36  Barb.  88,  holding  former  judgment  establishing  will 
conclusive   as   to   partition  action  involving  establishment  of  same  will;   Knott 
V.  Stephens,    5    Or.  235,  holding  judgment  in  suit  by  one  obligee  not  bar  to 
subsequent   suit   to  enforce  rights  of  both  obligees;   Aurora  v.  West,  7   Wall, 
82,  19  L.  ed.  42,  holding  bar  to  subsequent  action  on  bond  former  judgments 
involving  same  parties  and  cause;  Barras  v.  Bidwell,  3  Woods,  5,  Fed.  Cas.  No. 
1,039,   holding    fraudulent  recovery  not   good  plea   in   action  on  judgment   of 
other  state,  unless  good  in  state  where  judgment  rendered;  Gaines  v.  Hennen. 
24  How.  553,  16  L.  ed.  770,  holding  suit  not  involving  same  matter  or  parties, 
no  defense   to   subsequent  suit  as  rea  judicata;  Greely  v.   Smith,  1  Woodb.  & 
M.  181,  Fed.  Cas.  No.  6,749,  holding  that  parties  must  appear  to  be  same  in 
judgment  pleaded  as  bar;   Whitaker  v.  Johnson  County,  12  Iowa,  696,  holding 
that  judgment   on  bond  coupons   bars  action  between   same  parties  on  other 
coupons  to  same  bond;  Boyer  v.  Sehofield,  2  Keyes,  628,  holding  justice's  judg- 
ment conclusive  between  parties  in  subsequent  supreme  court  action  involving 
same  issues;   Demarest  v.  Daig,   11  Abb.  Pr.  9,  holding  referee's  decision,  on 
settlement    receiver's   accounts,   when    made   order   of   court,   conclusive   as   re9 
judicata;  Coneiy  v.  New  Orleans  Waterworks  Co.  41   La.  Ann.   910,  7   So.  8 
(dissenting   opinion),   on   operation   of  rea  judicata,  as   conclusive  estoppel   to 
all  issues  determined  in  former  controversy;  Cromwell  v.  Sao  County,  94  U.  S. 
351,  24  L.  ed.   195   (dissenting  opinion),  on  admissibility  of  judgment  involv- 
ing same   parties,   title,   but  different  cause,  as   bar  to  subsequent   action   on 
bond;  Embury  v.  Conner,  3  N.  Y.  611,  53  A.  D.  325,  holding  that  parties  cannot 
again   litigate   fact   in   issue  determined   by  court  with   requisite   jurisdiction; 
Young   T.   Rimimell,  2   Hill,   478,   38  A.   D.   594,   holding  former   recovery   for 
same  cause  admissible  under  general  pleadings  in  assumpsit;  Leopold  v.  Chicago, 
150  m.  568,  37  N.  £.  892,  holding  parol  evidence  admissible  to  show  matter 
litigated  in  prior  suit  where  judgment  relied  on  as  bar;   Miles  v.  Caldwell,  2 
Wall.  36,  17  L.  ed.  755,  holding  parol  proof  admissible  to  explain  questions  deter- 
mined in  trial  pleaded  as  estoppel,  when  issue  vague;  Davidson  v.  Shipman,  6 
Ala.  27,  holding  parol  evidence  inadmissible  to  show  that  matter  not  in  issue 
was  submitted  to  jury;  Driscoll  v.  Damp,  16  Wis.  106,  holding  identity  of  two 
actions  provable  by  justice's  minutes  and  that  first  bars  second;  Yates  v.  Yates, 
81  N.  C.  397,  holding  doubtful  issues  in  former  action,  pleaded  as  estoppel  to 
subsequent    action   provable   by   parol;    Royce   v.   Burt,   42   Bart.   655,   holding 
determination  of  doubtful  issue,  in  judgment  establishing  property  right  pleaded 
in  estoppel,  provable  by  parol;  Wilbur  v.  Brown,  3  Denio,  356,  holding  plaintiff 
in  action  for  diverting  water  entitled  to  recover  only  according  to  his  allega- 
tions and  proofs. 

Cited  in  reference  notes  in  15  A.  D.  259,  on  estoppel  by  judgment;  18  A.  D. 
157;  21  A.  D.  327;  23  A.  D.  449,— on  ru  judicata  as  estoppel;  24  A.  D. 
615,  as  to  when  former  judgment  is  a  bar;  40  A.  D.  131,  on  oonclusiveness  of 
prior  judgments  and  how  pleaded;  44  A.  D.  763,  on  conclusiveness  of  former 
recovery  in  tort. 

Cited  in  notes  in  7  L.R.A.  578,  on  doctrine  of  rea  judicata;  1  L.R.A.  673,  on 
conclusiveness  of  judgments;  26  A.  D.  609,  as  to  when  former  judgment  is  a  bar 
or  estoppel;  42  L.  ed.  U.  S.  358,  on  parol  evidence  as  to  judgments. 

Distinguished  in  Miller  v.  Manice,  6  Hill,  114,  holding  former  judgment,  when 
received  under  general  issue  in  assumpsit,  as  conclusive  as  if  specifically  pleaded. 
Am.  Dec  Vol.  III.— 7. 
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—  What  matters  concluded  generally. 

Cited  in  Weidner  v.  Lund,  105  III.  App.  454,  holding  judgment  oonduBive  only 
as  to  matters  which  must  necessarily  have  been  adjudicated;  Lorillard  ▼.  Clyde, 
122  N.  Y.  41,  19  A.  S.  R.  470,  25  N.  E.  292,  holding  judgment  on  the  merits 
conclusive  not  only  as  to  matters  proved  and  submitted  for  decision  but  also 
as  to  matters  directly  in  issue  which  might  have  been  litigated;  Bowyer  v. 
Schofield,  1  Abb.  App.  Dec.  177,  holding  justice's  decision  on  right  to  build  and 
maintain  dams,  conclusive  on  parties;  Doty  v.  Brown,  4  N.  Y.  71,  53  A.  D. 
350,  holding  former  judgment  conclusive  of  fraud  in  replevin  and  parol  evi- 
dence of  ruling  admissible;  Tuska  v.  O'Brien,  68  N.  Y.  446,  holding  that 
former  decree  awarding  fund  for  property  sold  was  good  plea  in  bar  and  de- 
termined title;  Calkins  v.  Allerton,  3  Barb.  171,  holding  in  trover,  former  re- 
covery against  third  person,  admissible  against  privy  and  conclusive  as  to  title; 
Perkins  v.  Walker,  19  Vt.  144,  holding  in  slander  by  charging  stealing  of  cloth, 
judgment  for  same  cloth  concludes  title  and  bars  truth  as  defense;  Birckhead 
V.  Brown,  5  Sandf.  134,  holding  that  prior  judgment,  determining  principal 
question  as  to  recovery,  bars  action  not  identical  involving  only  question  of  law; 
Hoisington  v.  Brakey,  31  Kan.  560,  3  Pac.  353,  holding  that  judgment  in  re- 
plevin bars  subsequent  action  identical,  except  involving  different  animals;  Chase 
V.  Walker,  26  Me.  555,  holding  in  action  on  deed  as  fraudulent,  prior  judgment 
between  same  parties,  concerning  same  deed,  conclusive;  Chamberlain  v.  Carlisle, 
26  N.  H.  540,  holding  judgment  on  note  involving  imdetermined  usury  issue,  no 
bar  to  subsequent  action  for  usury;  Young  v.  Brehe,  10  Nev.  379,  3  A.  S.  R. 
892,  12  Pac  504,  holding  that  record  of  defense  defeated  in  action  on  note 
bars  same  defense  in  subsequent  action;  Oneida  C.  P.  Judges  v.  People,  18  Wend. 
79  (dissenting  opinion),  on  admissibility  of  former  decision  as  estoppel  and 
parol  proof  that  deed  was  pronounced  fraudulent;  Kelly  v.  Public  Works,  25 
Gratt.  755,  holding  parol  proof  of  judgment  only  for  commissions  admissible 
where  conmiission  suit  pleaded  as  bar  to  percentage  suit;  Towns  v.  Nims, 
5  N.  H.  259,  20  A.  D.  578,  holding  judgment,  for  month's  labor  against  defense 
of  contract  for  one  year  no  estoppel  to  action  for  recovery  on  contract  for 
year;  Rake  v.  Pope,  7  Ala.  161,  holding  that  recovery  was  defeated  in  action  for 
two  former  instalments,  good  in  action  for  last  instalment,  plea;  Collins  v. 
Butler,  14  Cal.  223,  holding  that  defendant  in  action  of  trespass  by  firm  cannot 
set  off  against  judgment  recovered  a  claim  against  one  partner. 

—  Matters  as  to  real  property. 

Cited  in  Dawley  v.  Brovm,  79  N.  Y.  390,  holding  pendency  of  former  action 
on  title  no  bar  to  action  where  title  not  in  same  party;  Providence  v.  Butter- 
worth,  10  R.  L  184,  holding  former  judgment  no  bar  where  trespassed  portion 
in  second  not  included  in  close  of  first  suit;  Small  v.  Leonard,  26  Vt  209,  holding 
justice's  judgment  in  trespass,  vacated  and  not  affirmed  on  appeal,  not  con- 
clusive as  to  title;  Hurd  v.  McClellan,  1  Colo.  App.  327,  20  Pac.  181,  holding 
that  party  in  possession  concealing  title  will  be  estopped  to  assert  title  against 
judgment  awarding  property  adversely;  Greenup  v.  Crooks,  50  Ind.  410,  holding 
that  judgment  enforcing  mechanics'  liens  subject  to  mortgage  bars  lienor's 
claim  of  priority  over  mortgage;  Hodge  v.  Shaw,  85  Iowa,  137,  39  A.  8.  R.  290, 
52  N.  W.  8,  holding  that  prior  judgment  for  damages  for  obstructing  easement 
bars  subsequent  action  for  same  cause;  Henderson  v.  Kenner,  1  Rich.  L.  474, 
holding  decision  in  action  of  trespass  under  general  issue,  not  conclusive  as  to 
title  but  rebuttable  by  parol;  Boyle  v.  Wallace,  81  Ala.  352,  8  So.  194,  holding 
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Bin^e  reooYoy  in  ejectment  no  bar  to  personal  action,  where  title  and  parties 
are  the  same;  Mason  y.  Kellogg,  38  Mich.  132,  holding  judgment  in  ejectment, 
affirmatively  showing  breach  of  warranty,  prima  facie,  not  conclusive  evidence 
against  covenantor;  Hunt  v.  O'Neill,  44  N.  J.  L.  664,  holding  that  judgment 
in  ejectment  will  not  conclude  defeated  party  as  to  subsequently  accruing  title 
or  possession;  Williams  v.  Hacker,  16  Colo.  113,  26  Pac.  143,  holding  former 
recovery  conclusive  evidence  in  subsequent  ejectment  action;  Doe  ex  dem. 
MeCall  V.  Carpenter,  18  How.  297,  16  L.  ed.  389,  holding  former  proceedings  in 
partition,  not  involving  same  matter,  no  defense  in  ejectment  action;  Hargus  v. 
Goodman,  12  Ind.  629,  holding  recovery  in  trespass  action  touching,  not  deter- 
mining title,  no  bar  to  ejectment  action;  Wood  v.  Jackson,  8  Wend.  9,  22  A.  D. 
603,  holding  in  ejectment,  former  judgment  admissible  too  show  estoppel  and  by 
parol  that  deed  was  pronounced  invalid. 

(^ted  in  reference  note  in  32  A.  S.  R.  770,  on  conclusiveness  of  judgment 
in  trespass  quare  clausum  fregit. 

Distinguished  in  Coles  v.  Carter,  6  Cow.  691,  holding  former  recovery  not 
adn^ssible  evidence  under  general  issue  in  action  of  trespass;  Caperton  v. 
Schmidt,  26  Gal.  479,  86  A.  D.  187,  holding  that  in  action  to  recover  real 
estate  one  may  aver  former  possession  and  ouster;  Hailey  v.  Ano,  136  N. 
Y.  569,  32  A.  S.  R.  764,  32  N.  E.  1068,  holding  subsequent  judgment  not  con- 
elusive  ss  to  purchaser  of  conveyance  pending  trespass  action  where  title  in  issue. 
<*  Judgment  on  demurrer. 

Cited  in  Spicer  v.  United  States,  6  Ct.  CI.  34,  holding  that  judgment  upon 
demurrer  does  not  bar  second  suit  unless  decision  was  upon  merits. 

15  AH.  I>X:0.  405,  JACKSON  SIX  DEM.  STEWART  ▼.  TOWN,  4  OOW. 

599. 
Title  and  rights  of  purchaser  at  sheriff's  sale. 

Cited  in  Snyder  v.  Martin,  17  W.  Va.  276,  41  A.  R.  670,  holding  that  judg- 
ment creditor  acquires  no  better  right  to  estate  than  debtor  had  when  judg- 
ment recovered;  Land  v.  Hopkins,  7  Ala.  116,  holding  that  purchaser  at  sher- 
iff's sale  under  prior  judgment  could  dispossess  debtor's  subsequent  vendee; 
Parker  ▼.  Pierce,  16  Iowa,  227,  as  to  whether  purchaser  at  execution  sale  takes 
estate  chai^d  with  equities  and  secret  trusts  against  judgment  debtor;  Vannioe 
T.  Bergen,  16  Iowa,  565,  85  A.  D.  531  (dissenting  opinion),  on  right  of  pur- 
(diaser  at  sheriff's  sale  without  notice  to  take  land  purchased  discharged  of  all 
liens;  Brewster  v.  Striker,  1  £.  D.  Smith,  321,  7  N.  T.  L^.  Obs.  140  (dissent- 
ing opinion),  on  purchaser  at  sheriff's  sale  coming  into  same  possession  that 
d^tor  had;  Hall  v.  Samson,  10  How.  Pr.  481,  holding  that  chattel  mortgagor, 
until  default,  has  interest  subject  to  sale  on  execution. 

Cited  in  reference  notes  in  44  A.  D.  708,  as  to  what  purchaser  under  execution 
most  show  to  recover  in  ejectment;  44  A.  D.  59,  on  right  of  defendant  in  execu- 
tion in  possession  to  defend  in  ejectment  brought  by  purchaser  by  showing 
title  in  third  person. 

Distinguished  in  You  v.  Flinn,  34  Ala.  409,  holding  that  purchaser  at  sheriff's 
Bale  cannot  maintain  ejectment  where  execution  defendant  took  title  in  son's 
name. 
Contradiction  of  sheriff's  deed. 

Cited  in  Jackson  ex  dem.  Webb  v.  Roberts,  11  Wend.  422,  holding  that  parol 
proof  of  sale  under  one  execution  cannot  contradict  sheriff's  deed  showing  sale 
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under  all;  Kellogg  v.  Kellogg,  6  Barb.  116,  as  to  admissibility  of  evidence  of 
ownership  of  premises   by  certain  person  who  died   long   before  sheriff's  sale 
under  which  party  claims;  Jackson  ex  dem.  Witherell  v.  Jones,  9  Cow.  182,  hold- 
ing that  tenant  cannot  deny  title  in  execution  debtor  from  whom  he  leased. 
Relation  *of  possession  to  title. 

Cited  in  Jackson  ex  dem.  Cary  v.  Parker,  9  Cow.  73,  holding  that  one  in 
possession  under  contract  for  purchase  has  interest  subject  to  judgment  and 
execution;  Hagaman  v.  Jackson,  1  Wend.  502,  holding  that  sheriff's  sale  against 
claimant  without  possession,  will  not  pass  title  to  purchaser;  Kellogg  v.  Kellogg, 
6  Barb.  116,  holding  proof  by  purchaser  at  sheriff's  sale,  of  title  acquired  from 
debtor  continuing  in  possession,  sufficient  in  ejectment;  Alexander  v.  Gilliam, 
39  Tex.  227,  holding  that  prior  occupancy  will  sustain  action  of  trespass  to  try 
title  against  wrongdoer;  Wilson  v.  Palmer,  18  Tex.  592,  holding  prior  occupancy 
sufficient  title  to  recover  in  ejectment  against  wrongdoer;  Illinois  &  St.  L.  R. 
&  Coal  Co.  V.  Cobb,  94  111.  65,  holding  that  one  in  actual  possession  need  not 
prove  title  in  trespass. 

Cited  in  notes  in  60  A.  D.  601,  on  possession  as  evidence  of  title;  60  A.  D. 
602,  on  sufficiency  of  proof  of  prior  possession  less  than  statutory  period  to 
sustain  ejectment. 
Validity  of  deed  as  against  creditors. 

Cited  in  Fowler  v.  Stoneum,  11  Tex.  478,  62  A.  D.  490,  holding  grantor,  with 
actual  notice,  bound  by  deed  made  to  defraud  subsequent  purchasers;  Goff  v. 
Alexander,  20  Misc.  498,  45  N.  Y.  Supp.  737,  holding  mother's  transfer  to 
daughter,  not  excessive,  for  supporting  infant,  not  fraudulent;  Dunlap  v. 
Hawkins,  59  N.  Y.  342,  holding  presumption  of  fraud  on  one's  paying  consider- 
ation for  grant  to  another,  not  conclusive;  Baboock  v.  Eckler,  24  N.  Y. 
623,  holding  husband's  transfer  to  wife,  where  sufficient  to  secure  indebtedness 
is  retained,  not  presumptively  fraudulent. 
—  Voluntary  deed. 

Cited  in  Hutchison  v.  Kelly,  1  Rob.  (Va.)  123,  39  A.  D.  250,  holding  voluntary 
deed  for  purpose  of  avoiding  liability  void  as  to  creditors;  Seward  v.  Jackson, 
8  Cow.  406,  holding  conveyance  in  consideration  of  blood  and  affection,  though  by 
debtor,  prima  facie,  not  conclusively  fraudulent ;  Hunter  v.  Waite,  3  Gratt.  26, 
holding  voluntary  deed  by  person  indebted  and  embarrassed,  void  as  to  creditors ; 
Perkins  v.  Perkins,  1  Tenn.  Ch.  537,  holding  husband's  voluntary  settlement  upon 
wife  and  children  not  void  per  ae  against  creditors;  Laird  v.  Scott,  5  Heisk.  314, 
holding  bona  fide  voluntary  conveyance  not  originally  fraudulent,  valid  against 
subsequent  purchaser;  Shaw  v.  Tracy,  83  Mo.  224,  holding  voluntary  conveyance 
with  fraudulent  intent,  void  as  to  creditors  and  purchasers  both  prior  and  subse- 
quent; Bertrand  v.  Elder,  23  Ark.  494,  holding  gift  to  wife  by  husband  indebted 
and  embarrassed,  though  not  insolvent,  fraudulent  as  to  prior  creditors;  Fleming 
V.  Townsend,  6  Ga.  103,  50  A.  D.  318,  holding  voluntary  conveyance  void  against 
subsequent  bona  fide  purchaser  for  value,  without  notice;  Carson  v.  Foley,  1 
Iowa,  524,  holding  that  voluntary  conveyance  not  fraudulent  per  «e  as  to  existing 
creditors;  Bonney  v.  Taylor,  90  Mo.  63,  1  S.  W.  740,  holding  voluntary  convey- 
ance with  fraudulent  intent  not  void  as  to  subsequent  purchaser  with  notice; 
Pomeroy  v.  Bailey,  43  N.  H.  118,  holding  bona  fide  voluntary  conveyance  in  con- 
sideration of  affection,  by  one  unembarrassed  and  solvent,  good  as  against 
creditors;  Carter  v.  Grimshaw,  49  N.  H.  100,  holding  voluntary  conveyance  made 
in  meditation  of  future  fraudulent  indebtedness,  defeasible. 
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Cited  in  reference  notes  in  26  A.  D.  194,  on  voluntary  conre3rancet ;  17  A.  D. 
766,  on  validity  of  voluntary  conveyances;  40  A.  D.  719,  on  validity  of  voluntary 
conveyances  againat  existing  and  subsequent  creditors  and  purchasers. 

Cited  in  note  in  14  A.  D.  708,  on  validity  of  voluntary  conveyance  as  to  subse- 
quent parchaaera. 
Operation  of  registry  laws. 

Cited  in  Fort  ▼.  Burch,  6  Barb.  00,  holding  that  registry  acte  are  remedial  and 
must  be  liberally  and  beneficially  construed ;  Beal  v.  Warren,  2  Gray,  447,  holding 
voluntary  bona  fide  recorded  conveyance,  not  affecting  creditors,  good,  against  sub- 
sequent purchaser  for  valuable  consideration;  Steele  v.  Mansell,  6  Rich.  L.  437, 
holding  that  conveyance  recorded  four  years  from  delivery  prevails  over  subse- 
quent conveyance  recorded  six  months  from  delivery;  Peck  v.  Mallams,  10  N.  Y. 
509,  on  sufficiency  of  r^stry  when  containing  such  stetement  of  mortgage  as 
purchaser's  safety  requires;  Greenleaf  v.  Edes,  2  Minn.  204,  Gil.  220,  holding  bona 
fide  purchaser's  unrecorded  deed  for  valuable  consideration  protected  against 
rabsequent  attachment;  Hopping  v.  Bumam,  2  G.  Greene,  39,  holding  that  deed 
for  land  first  filed  for  record,  though  subsequently  dated  will  prevail. 

Cited  in  reference  note  in  82  A.  D.  013,  as  te  how  far  purchaser  is  protected 
by  r^stration  laws. 

Cited  in  note  in  6  L.RJk.  285,  on  construction  of  registry  act  as  to  notice. 

Distinguished  in  Hill  v.  Paul,  8  Mo.  479,  holding  that  judgment  obteined  after 
^eeution  of  mortgage,  but  before  it  is  recorded,  prevails  over  it. 
—  As  to  purchaser  at  Judicial  sale. 

Cited  in  Tuttle  v.  Jackson,  0  Wend.  213,  21  A.  D.  300,  holding  that  unrecorded 
deed  of  person  in  actual  possession  prevails  over  subsequent  sheriff's  deed  though 
recorded;  Jackson  ex  dem.  Merrick  v.  Post,  15  Wend.  588  (affirming  9  Cow.  120), 
holding  that  sheriff's  deed  recorded  previous  to  prior  deed  of  debtor  in  execution 
prevails  unless  purchaser  had  actual  notice ;  Hunter  v.  Watson,  12  Cal.  303,  73  A. 
D.  543,  holding  judgment  creditor,  purchasing  at  his  own  sale  without  notice,  bona 
fide  purchaser,  within  registration  act;  Den  ex  dem.  Read  v.  Richman,  13  N.  J. 
L.  43,  holding  purchaser  at  sheriff's  sale  is  purchaser  within  protection  of  registry 
act 

Cited  in  reference  note  in  51  A.  S.  R.  30,  on  effect  of  prior  unrecorded  deed  on 
title  of  purchaser  at  execution  sale. 

Distinguished  in  Scribner  v.  Lockwood,  9  Ohio,  184,  holding  that  sheriff's  deed 
prevails  over  prior  deed  recorded  after  sale  is  confirmed  but  before  sheriff's  deed 
is  made;  Jackson  ex  dem.  Lansing  v.  Chamberlain,  8  Wend.  020,  holding  that 
recorded  deed  to  innocent  purchaser  at  sheriff's  sale  prevails  over  prior  deed 
from  debtor  subsequently  recorded. 

15   AM.   DEC.   412,   FEXIjOWS  ▼.  FEUiOWS,    4   COW.    689. 
Mnltlfariousness. 

Cited  in  reference  notes  in  30  A.  8.  R.  774;  70  A.  S.  R.  872;  82  A.  8.  R.  224,— 
on  multifariousness  of  bill;  50  A.  D.  451,  on  what  constitutes  multifariousness; 
37  A.  D.  559;  77  A.  D.  449,-— on  rules  for  determining  multifariousness;  49  A. 
B.  170,  on  effect  of  multifariousness  in  bill. 
Joinder  of  canses. 

Cited  in  People  ex  rel.  Pierce  v.  Morrill,  20  Cal.  330,  holding  bill  not  multi- 
farious where  parties  are  commonly  interested,  issues  are  simple  and  multiplicity 
of  suit  may  be  avoided;  Lindley  v.  Russell,  10  Mo.  App.  217,  holding  bill  in 
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equity  not  multifariouB  unless  distinct  &nd  independent  matters  are  united 
therein;  Richtmyer  y.  Richtmyer,  50  Barb.  66,  holding  one  action  proper  to  close 
real  and  personal  property  trust  created  by  different  instruments;  Kelley  y. 
Boettcher,  29  C.  C.  A.  14,  66  U.  S.  App.  363,  86  Fed.  56,  holding  no  misjoinder  of 
causes  of  action  in  bill  inyolving  cancelation  of  deed  and  accounting,  where 
common  decision  settles  parties'  rights;  Lehigh  Valley  R.  Co.  y.  McFarlan,  31 
N.  J.  Eq.  730,  holding  multifarious,  bill  enjoining  prosecution  of  several  different 
parties  and  for  damage  for  diverting  stream;  Gamewell  Fire-Alarm  Teleg.  Co.  y. 
Chillicothe,  7  Fed.  361,  holding  bill  in  equity  alleging  three  distinct  patents  used 
in  party's  infringing  machine  not  multifarious  on  demurrer;  Richards  y.  Pierce, 
62  Me.  660,  holding  bill  to  redeem  from  first  mortgage  and  to  cancel  second  mort- 
gage not  multifarious  if  parties  interested  are  all  the  same;  Bolman  y.  Lohman, 
74  Ala.  607,  holding  bill  to  foreclose  two  mortgages  on  same  property,  claimant 
subrogated  to  prior  mortgage  security,  not  multifarious;  Rogers  y.  Wheeler,  89 
App.  E(ly.  436,  86  N.  Y.  Supp.  981,  holding  complaint  allying  right  to  accounting 
for  fund  and  failure  to  account,  not  multifarious;  Latting  y.  Latting,  4  Sandf.  Ch. 
31,  holding  bill  against  administrator  for  rents  and  profits  and  waste,  multifari- 
ous; Boyd  y.  Hoyt,  6  Paige,  65,  holding  bill  charging  improper  transfer  against 
two  and  waste  against  another,  multifarious. 

Cited  in  reference  notes  in  39  A.  D.  632;  60  A.  D.  610, — on  joinder  of  causes  of 
action;  66  A.  D.  73,  on  joinder  of  causes  and  parties. 

Cited  in  note  in  28  A.  D.  424,  on  joinder  of  distinct  causes  of  suit  in  equity. 
—  Oredltors'  bills. 

Cited  in  Appl^ate  y.  Dowell,  16  Or.  613,  16  Pac.  661,  holding  creditor's  bill  to 
subject  debtor's  conveyance  to  payment  of  debts  if  found  fraudulent,  not  multi- 
farious; Nulton  v.  Isaacs,  30  Gratt.  726,  holding  judgment  creditors'  bill  charg- 
ing deed  to  be  fraudulent  and  for  settlement  of  account  if  consideration  must  be 
shown,  not  multifarious;  Reed  v.  Stryker,  4  Abb.  App.  Dec.  26,  12  Abb.  Pr.  47, 
(reversing  6  Abb.  Pr.  109),  holding  creditor's  complaint  charging  fraudulent  as- 
signee personally  and  to  set  aside  other  fraudulent  conveyances  not  multifarious; 
Lamson  v.  Mix,  Fed.  Cas.  No.  8,034,  holding  judgment  creditors'  bill  to  enjoin 
payment  to  debtors  of  judgment  in  their  favor,  unsustainable;  Jones  v.  Paul, 
9  Mo.  293,  holding  bill  to  declare  deed  a  mortgage  and  set  aside  same  deed  as 
fraudulent,  multifarious;  People's  Nat.  Bank  v.  Cleveland,  117  6a.  908,  44  S.  E. 
20,  holding  no  misjoinder  in  equitable  petition  to  cancel  transfer  where  interest 
and  litigation,  common  to  parties. 
Joinder  of  parties  defendant. 

Cited  in  Meyers  v.  Soott,  20  N.  T.  8.  R.  36,  2  N.  T.  Supp.  763,  holding  persons 
having  interest  proper  parties  to  action  on  bonds;  Watson  v.  Bonfils,  63  C.  C.  A. 
536,  116  Fed.  167,  holding  that  one,  having  real  controversy  with  opposing 
parties,  common  litigation  and  decision,  is  proper  party;  Newcomb  v.  Horton,  18 
Wis.  666,  holding  that  judgment  owners  must  be  made  parties  in  action  to 
restrain  tax  for  their  payment;  Emery  v.  Erskine,  66  Barb.  9,  holding  that  water- 
right  owners  in  severalty  may  unite  against  another  several  owner,  to  restrain 
excessive  use;  Carroll  v.  Roosevelt,  4  Edw.  Ch.  211,  holding  bill  against  several 
mortgagees  and  common  mortgagor,  on  validity  of  mortgagor's  title,  not  multi- 
farious; Bunnel  v.  Stoddard,  Fed.  Cas.  No.  2,136,  holding  trust  by  different 
parties,  jointly  wronged,  under  common  title,  enforceable  in  one  suit  against 
trustee  and  confederate;  McLean  v.  Lafayette  Bank,  3  McLean,  416,  Fed.  Cas.  NOb 
8,886,  holding  that  assignee  has  right  to  file  chancery  bill  against  different  mort- 
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gages  to  test  Talidity  of  mortgtLgm;  Donelson  v.  Posey^  13  Ala.  762,  holding  bill 
Bot  multifarioaBy  making  parties,  two  trustees,  under  different  deeds  of  same 
property,  where  litigation  common;  Keppel  y.  Lehigh  Coal  &  Nav.  Go.  21  Pa.  Co. 
Ct  101,  holding  bill  against  two  corporations  and  partnership,  independent  of 
each  other  for  injunction  and  proportionate  damages,  multifarious;  New  York  & 
N.  H.  R.  Co.  ▼.  Schuyler,  17  N.  Y.  692,  7  Abb.  Pr.  41  (rerersing  1  Abb.  Pr.  417), 
holding  complaint  against  several  holders  of  spuriously  issued  stock,  not  multi- 
farious; IngersoU  ▼.  Kirby,  Walk.  Ch.  (Mich.)  06,  holding  bill  not  multifarious 
because  against  parties,  one  of  whom  has  part  interest,  where  litigated  matter  is 
entire;  Grady  ▼.  Maloeo,  92  Wis.  666,  66  N.  W.  808,  holding  that  partition  action 
by  owner  in  ocmimon  lies  against  all  having  interest  in  land;  Douglas  County  y. 
Walbridge,  38  Wis.  179,  holding  supervisor's  bill  against  several  with  trans- 
actions connected  with  point  in  issue,  not  multifarious;  Johnson  v.  Brown,  2 
Humph.  327,  37  A.  D.  656,  holding  bill  to  satisfy  judgment  from  different  deeds, 
securing  creditors,  multifarious  where  creditors  unconnected;  Stevens  v.  South 
Ogden  Land,  Bldg.  ft  Improv.  Co.  14  Utah,  232,  47  Pac  81,  holding  conspirators 
and  affected  persons,  proper  parties,  where  fraudulent  conspiracy  is  common 
litigated  point;  Gamer  v.  Harmony  Mills,  6  Abb.  N.  0.  212,  66  How.  Pr.  462, 
holding  that  single  action  to  protect  trust,  lies  against  several  unconnected  persons 
concerned  in  same  fraud;  Gamer  v.  Thom,  56  How.  Pr.  462,  holding  no  mis- 
joinder in  acticm  to  protect  trust  against  several  unconnected  persons  concerned 
in  same  fraud;  Wade  v.  Rusher,  4  Bosw.  637,  holding  third  person  grantee  of 
fraudulent  conveyance,  necessary  party  to  partner's  action  for  accounting  against 
partner;  Andrews  v.  Pratt,  44  CaL  309,  holding  several  persons  concerned  in 
fraudulent  acts  proper  parties  in  suit  annulling  acts,  though  gains  by  acts  are 
several;  Leavens  v.  Butler,  8  Port.  (Ala.)  380,  holding  that  legatee  may  sue  for 
legacy  and  make  all  whose  rights  will  be  affected,  parties;  Randle  v.  Boyd,  73  Ala. 
282,  holding  tax-sale  purchaser  after  accrual  of  complainant's  lien,  proper  party 
to  bill  to  enforce  vendor's  lien  for  unpaid  purchase  money;  Good  v.  Queen's  Rim 
Fire  Brick  Co.  32  Pa.  Co.  Ct.  419,  holding  no  misjoinder  in  bill  against  two 
separate  concerns  connected  with  injury  from  which  relief  is  demanded;  Fish  v. 
Berkey,  10  Biinn.  199,  Gil.  161,  holding  that  where  conveyances  are  made  to 
several  by  agreement,  all  are  parties  to  grantor's  action  for  accounting;  Griggs 
V.  Griggs,  66  Barb.  287,  holding  no  misjoinder  in  supervisor's  action  against  com- 
missioners jointly  for  town  money  received;  Bobb  v.  Bobb,  8  Mo.  App.  267,  holding 
bill  charging  with  fraud  several  persons  not  appearing  to  be  parties  to  one  fraudu- 
lent scheme  or  having  common  interest,  multifarious. 

Annotation  cited  in  Love  v.  Keowne,  68  Tex.  191,  holding  action  by  heirs  against 
administrators  and  two  sets  of  sureties  for  conversion,  accoimting  discovery  and 
general  relief,  not  multifarious. 

Cited  in  reference  notes  in  28  A.  D.  424;  29  A.  D.  277;  32  A.  D.  695;  38  A.  D. 
124;  40  A.  D.  107;  43  A.  D.  778;  66  A.  D.  109,— on  joinder  of  defendants  in 
equity ;  99  A.  D.  226,  on  right  of  one  unnecessarily  made  party  to  bill  to  demur. 
-Creditors'  bills. 

Referred  to  as  leading  case  in  Bauknight  v.  Sloan,  17  Fla.  284,  holding 
creditors'  bill,  making  parties,  several  grantees,  claiming  different  portions  of 
fraudulent  grantor's  property,  not  multifarious. 

Cited  in  Wright  v.  Shelton,  Smedes  ft  M.  Ch.  399,  holding  judgment  creditor's 
bill  against  debtor  and  fraudulent  grantees,  not  multifarious;  Chase  v.  Searles, 
46  N.  H.  611,  holding  judgment  creditors'  bill  to  discover  assets,  against  debtor 
and  grantees  of  fraudulent  conveyances,  not  multifarious;  Free  v.  Buckingham, 
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67  N.  H.  96,  holding  bill  to  set  aside  two  fraudulent  deeds,  against  grantees  and 
those  claiming  under  deeds,  not  multifarious;  Conley  v.  Buck,  100  Ga.  187,  28 
S.  E.  97,  holding  judgment  creditor's  petition  against  debtor  and  others  conspiring 
to  defeat  collection  of  judgment,  not  multifarious;  Allen  ▼.  Montgomery  R.  Ca 
11  Ala.  437,  holding  judgment  creditors'  bill  to  reach  corporation's  assets,  against 
stockholders,  trustees,  and  fraudulent  purchasers,  not  multifarious;  Steiner  Land 
&  Lumber  Co.  y.  King,  118  Ala.  646,  24  So.  36,  holding  bill  against  fraudulent  con- 
veyances by  separate  debtors  to  several  grantees,  all  commonly  combined  to  de- 
fraud, not  multifarious;  Hinds  v.  Hinds,  80  Ala.  226,  holding  bill  against  fraudu- 
lent grantees  claiming  under  several  conveyances  executed  ^th  common  intent, 
not  multifarious;  Way  v.  Bragaw,  16  N.  J.  £q.  213,  84  A.  D.  147,  holding  bill  to 
satisfy  law  judgment,  remove  fraudulent  conveyances,  and  reach  equitable 
interests  not  subjects  of  law  execution,  not  multifarious;  Richards  v.  Pierce,  62 
Me.  660,  holding  creditors'  bill  against  debtor,  assignee,  and  another  to  cancel 
one  mortgage  as  fraudulent  and  redeem  another,  not  multifarious;  North  v. 
Bradway,  9  Minn.  183,  Gil.  169,  holding  causes  of  action  not  improperly  united 
in  action  by  creditors  to  subject  to  payment  of  their  debts,  land  paid  for  by 
debtor  and  conveyed  to  his  wife  and  also  land  fraudulently  conveyed  to  another 
and  reconveyed  by  latter;  Pullman  v.  Stebbins,  61  Fed.  10,  holding  bill  against 
separate,  fraudulent  conveyances  to  different  parties,  purposely  to  defraud 
creditor,  not  multifarious;  Hughes  v.  Tennison,  3  Tenn.  Ch.  641,  holding  creditors' 
bill  against  debtor's  several  grantees  to  cancel  deeds  as  fraudulent  and  subject 
them  to  payment  of  debts  not  multifarious:  Almond  \.  Wilson,  76  Va.  613,  hold- 
ing judgment  creditors'  bill  to  reach  debtor's  fraudulent  conveyances,  making 
grantees  parties,  not  multifarious;  Winslow  v.  Dousman,  18  Wis.  467,  holding 
creditor's  bill  not  demurrable  for  misjoinder  if  defendants  have  common  interest 
in  the  point  in  issue;  Com.  v.  Drake,  81  Va.  306;  Wood  v.  Sidney  Sash,  Blind  ft 
Furniture  Co.  92  Hun,  22,  37  N.  Y.  Supp.  886, — holding  creditor's  complaint 
against  several  unconnected  transferees  concerned  in  same  fraudulent  scheme, 
not  multifarious;  Bradner  v.  Holland,  33  Hun,  288,  holding  judgment  creditors' 
bill  against  debtors  jointly  to  reach  legacies  due  debtors,  good  on  demurrer; 
Mahler  v.  Schmidt,  43  Hun,  612,  holding  no  misjoinder  in  action  against  judg- 
ment debtor,  fraudulent  grantee,  and  fraudulent  mortgagees;  Miller  v.  Hall,  8 
Jones  &  S.  262,  holding  judgment  debtor  necessary  party  in  action  to  recover 
fraudulently  conveyed  property;  Lawrence  v.  Bank  of  the  Republic,  36  N.  Y.  320, 
31  How.  Pr.  602,  holding  judgment  creditor  necessary  party  to  creditor's  suit 
against  fraudulent  assignment  for  creditor's  benefit;  Watts  v.  Wilcox,  20  N.  Y. 
Civ.  Proc.  Rep.  166,  13  N.  Y.  Supp.  492,  37  N.  Y.  S.  R.  194,  holding  that  grantees 
in  severalty  under  common  plan  to  defraud,  are  all  necessary  parties  in  action 
to  set  aside  deeds;  Graves  v.  Corbin,  132  U.  S.  671,  33  L.  ed.  462,  10  Sup.  Ct.  Rep. 
196,  holding  creditors'  bill,  making  single  controversy,  unsustainable,  unless  all 
against  whom  bill  directed  were  parties;  Conley  v.  Buck,  100  Ga.  187,  28  S.  E. 
97,  holding  no  misjoinder  in  judgment  creditor's  petition  against  debtor  and 
others  commonly  combined  to  defraud;  Trego  v.  Skinner,  42  Md.  426,  holding 
debtor  and  grantees  of  fraudulent  conveyances,  proper  parties  to  creditors'  bill 
to  reach  debtor's  property;  Hammond  v.  Hudson  River  Iron  &  Mach.  Co.  20  Barb. 
378,  holding  alleged  fraudulent  assignees  in  action  to  reach  debtor's  property 
necessary  parties. 

Cited  in  reference  note  in  90  A.  D.  292,  on  joinder  of  distinct  fraudulent 
grantees  as  defendants  in  creditors'  bill  as  rendering  bill  multifarious. 
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—  Bill  by  recel-ver,  assignee  in  tmnkraptcy,  etc. 

Cited  in  Iddings  y.  Bruen,  4  Sandf.  Ch.  223,  holding  unconnected  parties  bav> 
ing  common  interest  in  issue,  necessary  parties  to  receiver's  bill  to  reach  debtor's 
assets;  Piatt  v.  Preston,  Fed.  Cas.  No.  11,219,  holding  bill  of  assignee  in  bank- 
ruptcy to  set  aside  general  assignment  as  fraudulent,  not  multifarious;  Jones  v. 
Slauson,  33  Fed.  632,  holding  assignee's  bill,  in  bankruptcy,  against  several 
parties  to  set  aside  various  fraudulent  transfers,  not  multifarious;  Spaulding  v. 
McGovem,  Fed.  Cas.  No.  13,217,  holding  assignee's  bill  against  bankrupt,  wife  and 
third  party  for  fraudulent  transfer,  not  multifarious;  Potts  v.  Ilahn,  32  Fed. 
660,  holding  bill  of  bankrupt's  assignee  against  several  parties  commonly  con- 
nected with  fraudulent  conveyances,  not  multifarious;  Hayden  v.  Thompson,  17 
C.  C.  A.  592,  36  U.  8.  App.  361,  71  Fed.  60,  holding  receiver's  bill  against  share 
holders  participating  imequally  in  dividends  sought,  not  multifarious;  Carter  v. 
HobbSy  92  Fed.  594,  holding  trustee's  petition  against  bankrupt  and  creditor  to 
set  aside  fraudulent  mortgage,  chattel  mortgage,  and  lease,  not  multifarious; 
Hamlin  t.  Wright,  23  Wis.  491,  holding  that  receiver  may  maintain  action 
against  separate  fraudulent  grantees  jointly  to  set  aside  conveyances;  Norcross 
V.  Nathan^  99  Fed.  414,  holding  trustee's  complaint  against  bankrupt  and  two 
others  not  multifarious  where  acts  have  common  interest  and  fraud. 
Pnrchase  by  personal  representative. 

Cited  in  McCrory  v.  Foster,  1  Iowa,  271,  holding  executrix  using  money  of 
estate  to  redeem  land  holds  as  trustee. 

Cited  in  reference  notes  in  56  A.  D.  93,  as  to  whether  administrator  or  executor 
may  purchase  property  of  estate  for  his  own  benefit;  42  A.  D.  542,  on  voidability 
of  purchase  by  executor  of  property  of  estate;  33  A.  D.  581,  on  power  of  ad- 
ministratrix to  avoid  purchase  made  at  her  own  sale. 
Joinder  of  parties  plaintiff. 

Cited  in  Loomis  v.  Brown,  16  Barb.  325,  holding  that  in  action  for  damage  on 
injunction  bond,  all  may  join,  though  one's  claim  differs  from  others;  Comstock 
V.  Hayford,  1  Smedes  &  M.  423,  40  A.  D.  102,  holding  bill  by  unconnected  parties 
having  common  interest  centering  in  point  in  issue,  not  multifarious;  McCready 
V.  Hart,  20  Phila.  Leg.  Int.  149,  holding  bill  of  several  unconnected  persons  against 
insurance  company  where  there  is  common  interest  against  conunon  liability,  not 
multifarious;  Mix  v.  Hotchkiss,  14  Conn.  32,  holding  bill  in  equity  by  several 
mortgagees  to  foreclose  claiming  one  general  right,  not  multifarious;  Simar  v. 
Canaday,  53  N.  T.  298,  13  A.  R.  523,  holding  that  husband  and  wife  conveying 
husband's  land  through  grantee's  fraud,  may  imite  in  one  action;  Morton  v. 
Weil,  33  Barb.  30,  11  Abb.  Pr.  421,  holding  that  several  judgment  creditors  may 
unite  in  action  against  fraudulent  lienors  and  assignees  to  reach  debtor's 
property;  Washington  County  v.  Williams,  49  C.  C.  A.  621,  111  Fed.  801,  holding 
bondholder's  single  equitable  suit  not  maintainable  where  each  has  remedy  at 
law;  Scott  v.  Calvit,  3  How.  (Miss.)  148,  holding  that  heir  cannot  join  adminis- 
trator in  original  bill  for  relief  and  for  an  account  of  personal  estate,  for  rents 
and  profits  of  land,  or  for  the  recovery  of  land;  Fleming  v.  Mershon,  36  Iowa,  413, 
holding  common  or  general  interest  in  result  necessary  to  entitle  one  to  sue  in 
behalf  of  others  not  named. 

Cited  in  reference  notes  in  28  A.  D.  113;  71  A.  D.  311,— on  joinder  of  plaintiffs 
in  equity;  34  A.  S.  R.  776,  on  parties  plaintiff  in  suit  to  set  aside  fraudulent 
conveyances. 
Distinguished  in  Wood  v.  Perry,  1  Barb.  114,  holding  that  distinct  claimants. 
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on  separate  and  independent  contracts,  cannot  in  same  bill  enforce  claims  against 

another. 

AToidinff  multiplicity  of  suits. 

Cited  in  reference  notes  in  11  A.  6.  R.  355;  22  A.  S.  R.  358,— on  interference  of 
equity  to  prevent  multiplicity  of  suits;  32  A.  D.  695,  on  bill  of  peace  to  prevent 
multiplicity  of  suits. 
Necessity  of  answering. 

Cited  in  Putnam  v.  Sweet,  1  Chand.  (Wis.)  286,  2  Pinney  (Wis.)   302   (dis- 
senting opinion),  on  necessity  of  answer  denying  specially  diarged  combination 
accompanying  demurrer  to  bill  for  multifariousness. 
Admission  by  not  answering  over. 

Cited  in  Miller  v.  Davidson,  8  111.  518,  44  A.  D.  715,  holding  that  one,  de- 
clining to  answer  over,  where  demurrer  overruled,  admits  bill  and  cannot  after- 
wards deny  allegations. 
Resulting  trust. 

Cited  in  McCrory  v.  Foster,  1  Iowa,  271,  holding  land  redeemed  by  executrix 
with  money  belonging  to  estate  held  in  trust. 

Cited  in  note  in  2  L.R.A.  482,  on  rights  of  cestui  que  trust  in  lands  purchased 
by  trustee  with  trust  funds. 

16  AM.  DSO.   431,  DBPAU  ▼.  OCEAN  INS.  OO.   6  COW.   68. 
Abandonment  by  assured. 

Cited  in  Pezant  v.  National  Ins.  Co.  15  Wend.  453,  holding  assured  could  not 
abandon  as  for  technical  total  loss  vessel  arriving  at  destination  in  repairable 
shape;  Child  v.  Sun  Mut.  Ins.  Co.  2  Sandf.  76,  holding  abandonment  made  on 
erroneous  information  but  not  accepted  not  binding  on  owner  where  no  technical 
total  loss;  Allen  v.  Commercial  Ins.  Co.  1  Gray,  154,  on  right  to  abandon  vessel 
to  imderwriters  without  discharging  lien  created  by  bottomry  bond  for  necessary 
recruits;  Taber  v.  China  Mut.  Ins.  Co.  131  Mass.  239,  holding  that  assured  may 
abandon  and  recover  for  constructive  total  loss  although  damage  caused  by  succes- 
sive perils;  Ruckman  v.  Merchants'  Louisville  Ins.  Co.  5  Duer,  342,  holding  sale  of 
vessel  unless  an  act  of  barratry  or  justified  by  necessity  creates  total  loss. 

Cited  in  reference  notes  in  19  A.  D.  288,  as  to  when  abandonment  can  be  made; 
33  A.  D.  733,  on  necessity  of  making  abandonment  within  reasonable  and  con- 
venient time  after  loss. 
Necessary  expenses;  right  to  sell  or  hypothecate  for. 

Cited  in  American  Ins.  Co.  v.  Coster,  3  Paige,  323,  holding  master  in  foreign 
port,  in  case  of  necessity,  may  sell  part  or  hypothecate  whole  of  caigo  for  repairs; 
Buchanan  v.  Ocean  Ins.  Co.  6  Cow.  318,  on  right  of  master  to  sell  or  hypothecate 
vessel  for  purpose  of  making  repairs. 
Maritime  lien. 

Cited  in  note  in  70  LJCJL  375,  on  what  contracts  will  support  maritime  lien 
for  general  average. 
General  average  adjustment;  conclusiveness. 

Cited  in  Lewis  v.  Williams,  1  Hall,  429,  on  conclusiveness  of  adjustment  of 
gensral  average  at  Mobile,  for  loss  to  New  York  shippers;  Peters  v.  Warren  Ins. 
Co.  3  Sumn.  389,  1  Law  Rep.  281,  Fed.  Cas.  No.  11,035;  Peters  v.  Warren  Ins. 
Co.  1  Story,  463,  Fed.  Cas.  No.  11,034, — holding  items  included  and  sums  ap- 
portioned and  paid  as  general  average  in  foreign  port  conclusive  on  underwriters: 
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Tk>rntoa  ▼.  United  States  Ins.  Co.  12  Me.  160,  holding  adjustment  of  general 
average  in  foreign  port  not  oondusive  on  owner  in  action  on  inauranoe  policy. 

Cited  in  note  in  14  £.  R.  C.  430,  an  adjustment  of  general  average  at  port  of 
discharge. 

15  AM.  I>£0.   438,  JAOKSON  EX  DEM.  SWARTWOUT  ▼.  JOHNSON,  5 

COW.   74. 
Purchase  of  realty  In  third  person's  possession. 

Cited  in  Chalmers  ▼.  Wright,  5  Roht.  713,  on  title  which  possessor  of  land  must 
claim  in  order  to  avoid  deed  of  owner  out  of  possession;  Whitney  v.  Wright,  16 
Wend.  171,  holding  possession  under  executory  contract  for  purchase  of  land 
renders  void  deed  executed  under  adverse  title;  Christie  v.  Gage,  71  N.  Y.  189, 
holding  possession  under  conveyance  in  fee  from  life  tenant  adverse  to  reversion 
under  champerty  act. 

Cited  in  reference  notes  in  68  A.  D.  761,  on  maintenance;  29  A.  D.  121,  on 
champerty  and  maintenance. 
Adverse  possession;  what  constitutes. 

Cited  in  Davis  v.  Bownar,  66  Miss.  671  (dissenting  opinion),  on  effect  of 
acquisition  of  title  in  making  possession  adverse  where  person  holding  not  in 
privity  with  owner;  Roggencamp  v.  Converse,  16  Neb.  105,  17  N.  W.  361,  holding 
possession  not  adverse  where  it  Is  such  as  admits  existence  of  higher  title; 
Fleming  v.  Bamum,  100  N.  Y.  1,  2  N.  E.  905,  holding  possession  does  not  begin 
to  be  adverse  against  person  entitled  after  prior  estate  during  its  continuance; 
Towle  V.  Palmer,  1  Robt  437,  1  Abb.  Pr.  N.  S.  81  (dissenting  opinion),  on  exist- 
ence of  adverse  possession  where  it  appears  title  claimed  admits  existence  of 
higher  title;  Robinson  v.  Kime,  70  N.  Y.  147;  Stevens  v.  Rhinelander,  5  Robt. 
286, — ^holding  that  possession  to  be  adverse  must  be  exclusive  and  a  claim  to  en- 
tire ownership;  Patten  v.  New  York  Elev.  R  Co.  3  Abb.  N.  C.  306,  holding  ad- 
verse possession  cannot  give  rise  to  claim  of  title  to  vault  in  street  beyond  limits 
of  deed. 

Cited  in  reference  notes  in  64  A.  D.  176,  on  taking  possession  of  land  in  adverse 
possession;  36  A.  D.  683,  on  claim  of  title  in  adverse  possession;  36  A.  D.  242, 
on  necessity  of  claim  to  entire  title  in  adverse  possession. 

Cited  in  note  in  16  L.RJ^.(N.S.)  1209,  on  claim  of  right  as  essential  element  in 
adverse  possession. 
—  Vendor   and  pnrcdiaser. 

Cited  in  Hart  v.  Bostwick,  14  Fla.  162;  Re  Department  of  Public  WoTks,  73  N. 
Y.  660;  Schneller  v.  Plankinton,  12  N.  D.  561,  98  N.  W.  77;  Ormond  v.  Martin, 
37  Ala.  698, — ^holding  possession  under  agreement  for  future  conve3rance  not 
adverse  until  person  entitled  to  conveyance  under  contract;  Vrooman  v.  Shepherd, 
14  Barb.  441;  Coogler  v.  Rogers,  26  Fla.  853,  7  So.  391,— holding  possession  under 
contract  to  purchase  adverse  except  as  to  party  contracting  to  oonvey;  Kellogg 
V.  Kellogg,  6  Barb.  116;  Miller  v.  Larson,  17  Wis.  624;  Rutledge  v.  Rutledge,  22 
111.  App.  367, — ^holding  purchaser  of  land  under  executory  contract  estopped  from 
disputing  vendor's  title  in  action  for  possession;  Green  v.  Deitrich,  114  111.  636, 
3  N.  £.  800,  holding  purchaser  of  land  in  possession  under  contract  may  buy  out- 
standing title  and  assert  same  against  vendor;  Allen  v.  Smith,  6  Blackf.  627, 
holding  possession  of  purchaser  of  land  imder  land  contract  not  sufficiently  ad- 
verse to  invalidate  conveyance  by  owner;  Fosgate  v.  Herkimer  Mfg.  ft  Hydraulic 
Co.  12  Barb.  362,  holding  purchaser  at  execution  sale  of  rights  of  vendee  in  land 
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eontract  cannot  hold  adversely  to  vendor;  Howard  v.  Howard,  17  Barb.  063,  hold- 
ing possession  in  expectation  of  deed,  by  son,  with  consent  of  father,  of  latter's 
land  not  adverse;  Dobson  v.  Culpepper,  23  Gratt.  352,  holding  vendee  in  land  con- 
tract may  defend  possession  against  vendor  where  vendor  conveys  to  another. 

Cited  in  reference  notes  in  31  A.  D.  607,  on  adverse  possession  by  purchaser 
from  vendee  in  possession  under  executory  contract  to  purchase;  65  A.  D.  633, 
on  possession  under  bond  for  deed  or  contract  of  purchase  as  not  adverse  to 
vendor ;  24  A.  S.  R.  937,  as  to  when  possession  under  bond  for  deed  or  contract  of 
sale,  is  adverse. 

—  As  to  tenants  In  oommon. 

Cited  in  Howard  v.  Carpenter,  23  Md.  10,  holding  possession  under  contract 
signed  by  husband  of  tenant  in  common  not  available  against  deed  by  both 
tenants;  Jackson  ex  dem.  Krom  v.  Brink,  5  Cow.  483,  holding  that  possession  of 
tenant  in  oommon  may  become  adverse  by  some  notorious  act  and  claim  of  title. 

—  As  to  remaindermen. 

Cited  in  Austin  v.  Brown,  37  W.  Va.  633,  17  S.  E.  207;  Moore  v.  Childress,  58 
Ark.  510,  25  S.  W.  833,— holding  possession  of  life  tenant  or  his  grantee  not 
adverse  to  remainderman  during  existence  of  life  estate;  Laing  v.  Evans,  64  Neb. 
654,  90  N.  W.  246,  on  right  of  heirs  to  enter  or  maintain  ejectment  during 
continuance  of  tenancy  by  curtesy;  Jackson  ex  dem.  McCrea  v.  Mancius,  2 
Wend.  357,  holding  grantee  from  tenant  by  curtesy  of  lot  and  alley  acquir- 
ing title  to  alley  cannot  set  up  a  title  against  heirs;  Bennett  v.  Garlock,  70  N. 
Y.  302,  35  A.  R.  517,  holding  adverse  possession  against  trustees  holding  legal 
title  bars  person  entitled  to  remainder;  Fogal  v.  Pirro,  10  Bosw.  100,  17  Abb.  Pr. 
113,  holding  statute  does  not  run  against  ejectment  by  remainderman  until  de- 
termination of  precedent  estate  where  mortgagee  in  possession  under  termor; 
Koltenbrock  v.  Cracraft,  36  Ohio  St.  584,  holding  statute  does  not  run  against 
heirs  of  wife  until  termination  of  estate  by  curtesy;  Templeton  v.  Twitty,  88 
Tenn.  595,  14  S.  W.  435,  holding  statute  does  not  begin  to  run  against  remainder- 
man until  termination  of  life  estate;  Merritt  v.  Hughes,  36  W.  Va.  356,  15  S.  E. 
56,  holding  statute  does  not  run  against  wife's  reversion  until  life  estate  termi- 
nated where  husband  conveys  by  deed;  Bradstreet  v.  Pratt,  17  Wend.  44,  holding 
feme  covert  not  bound  by  acquiescence  of  husband  in  erroneous  boundary  line; 
McNeeley  v.  South  Penn  Oil  Co.  52  W.  Va.  616,  62  L.R.A.  562,  44  S.  E.  508,  hold- 
ing that  statute  nms  against  heirs  of  wife  from  husband's  death  where  husband 
sold  joint  land  before  and  conveyed  same  after  wife's  death. 

Cited  in  reference  note  in  11  A.  S.  R.  173,  on  adverse  possession  of  grantee 
in  fee  of  tenant  by  the  curtesy. 

Cited  in  note  in  19  L.R.A.  842,  848,  on  adverse  possession  against  remainder- 
men  ana  owners  of  future  estates. 

—  Color  of  title. 

Cited  in  Bradstreet  v.  Clarke,  12  Wend.  602,  holding  conveyance  by  trustee 
professing  to  convey  whole  and  absolute  title,  good  foundation  for  adverse 
title;  Briggs  v.  Prosser,  14  Wend.  227,  holding  contract  for  purchase  of  land 
after  performance  by  vendee,  sufficient  foundation  for  adverse  possession;  Wilk- 
low  V.  Lane,  37  Barb.  244,  holding  lease  granting  privilege  of  diverting  water  by 
person  who  had  conveyed  by  deed,  foundation  for  adverse  claim;  De  St.  Laurent 
T.  Gescheidt,  18  App.  Div.  121,  45  N.  Y.  Supp.  730,  holding  possession  claiming 
under  alleged  deed  not  recorded  and  burned  up  some  evidence  of  claim  of  title. 

Cited  in  notes  in  15  L.R.A.(N.S.)  1236,  on  necessity  ofo  color  of  title  by 
purchasers;  18  A.  D.  490,  on  contract  to  convey  as  color  of  title. 
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Time  required  to  obtain  title  by  adyerse  poMeesion. 

Cited  in  Chandler  y.  Neighbors,  44  Ark.  479,  holding  right  of  action  for  land 
barred  where  neven  years  elapsed  since  right  accrued,  three  being  without  dis- 
ability; Ogle  V.  Hignet,  161  Mo.  47,  61  S.  W.  696;  Gray  v.  Yates,  67  Mo.  601,— 
holding  ten  years'  adverse  possession  bars  ejectment  by  one  attaining  majority 
more  than  three  years  before  ten  years  expires;  Watson  v.  New  York  C.  R.  Co. 
6  Abb.  Pr.  N.  S.  91,  1  Sheldon,  159,  holding  purchaser  at  execution  sale  not 
barred  from  commencing  action  until  twenty  years  after  delivery  of  deed; 
Jackson  ex  dem.  Williams  v.  Miller,  6  Cow.  751,  holding  prior  possession  un- 
available in  cross  ejectment  unless  it  be  for  time  sufficient  for  title. 
Barden  of  proving  possession  adverse. 

Cited  in  Lewis  v.  New  York  t  H.  R.  Co.  162  N.  Y.  202,  56  N.  E.  540,  holding 
burden   of   proving   facts  necessary   to  constitute   adverse   possession   is   upon 
person  asserting  it. 
When  statute  of  limitations  runs. 

Cited  in  Hamilton  v.  Wright,  SO  Iowa,  480,  holding  statute  runs  from  time 
party  entering  land  without  color  of  title  acquires  and  asserts  title;  McCorry  v. 
King,  3  Humph.  267,  39  A.  D.  165;  Hope  v.  Norfolk  ft  W.  R.  Co.  79  Va.  283;  Gib- 
son V.  Jayne,  37  Miss.  164, — holding  statute  does  not  run  against  person  entitled 
to  property  in  remainder  until  determination  of  particular  estate;  .Anderson  v. 
Northrop,  30  Fla.  612,  12  So.  318,  holding  statute  of  limitations  will  not  run 
against  remaindermen  in  favor  of  life  tenant  in  absence  of  actual  knowledge  of 
latter's  hostile  claim;  Landes  v.  Perkins,  12  Mo.  238,  holding  statute  does  not 
run  against  United  States  in  favor  of  one  not  having  entire  title;  Tillotson  v. 
Doe,  5  Ala.  407,  39  A.  D.  330,  holding  statute  begins  to  run  against  landlord  from 
time  he  has  notice  tenant  disclaims  holding  under  him;  Irwin  v.  Garretson,  1 
Cin.  Sup.  Ct.  Rep.  533,  holding  running  of  statute  not  interrupted  by  death  of 
party  where  cause  of  action  accrued  in  lifetime. 

Cited  in  reference  notes  in  22  A.  D.  759;  25  A.  D.  717,— as  to  when  statute 
of  limitations  will  begin  to  run. 

Cited  in  notes  in  14  A.  S.  R.  635,  on  running  of  limitations  against  reversion- 
ers and  remaindermen;  39  A.  D.  175,  on  running  of  statute  of  limitations  against 
remaindermen  during  continuance  of  particular  estate. 
—  Effect  of  disability. 

Cited  in  Scallon  v.  Manhattan  R.  Co.  185  N.  Y.  359,  78  N.  E.  284,  7  A.  ft  E. 
Ann.  Cas.  168,  holding  adverse  possession  commencing  in  lifetime  of  ancestor 
continues  to  run  against  infant  heir;  Steele  v.  Gellatly,  41  111.  39,  holding  statute 
does  not  commence  to  run  against  right  of  dower  until  person  entitled  becomes 
discovert;  Harris  v.  Ross,  86  Mo.  89,  56  A.  R.  411,  holding  heir  of  minor  mar- 
ried woman  making  deed  has  full  statutory  period  after  majority  to  disaffirm; 
Robinson  v.  Allison,  192  Mo.  366,  91  S.  W.  115,  holding  daughter  of  minor  heir 
of  minor  grantor  cannot  disaffirm  after  three  years  from  grantor's  death; 
Foster  v.  Marshall,  22  N.  H.  491,  holding  wife  has  twenty  years  to  commence 
action  after  death  of  tenant  by  curtesy  if  latter  disseised;  Clark  v.  Clement, 
33  N.  H.  563,  on  presumption  of  payment  from  lapse  of  time,  where  disability 
of  infancy  exists;  Wallace  v.  Fletcher,  30  N.  H.  434,  holding  disability  not 
existing  when  adverse  enjoyment  commenced  nor  when  twenty  years  expired 
,  will  not  defeat  presumption  of  deed;  Willson  v.  Betts,  4  Denio,  201,  holding 
feme  covert  barred  by  twenty  years'  adverse  possession  if  disability  ceased 
more  than  ten  years  before  action;  Henry  v.  Carson,  59  Pa.  297,  holding 
person  under  disabilities  and  his  heirs  have  ten  years  after  disability  removed 
to  bring  action. 
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Cited  in  note  in  36  A.  D.  78,  on  running  of  limitations  where  all  parties  are 
under  disabilities  or  several  exist  in  one  party. 

—  OumnlatiTe  disabilitleB. 

Cited  in  Nutter  v.  De  Rochemont,  46  N.  H.  80,  holding  time  to  commence  action 
not  extended  where  plaintiff  infant  at  accrual  and  afterwards  feme  covert; 
Jackson  ex  dem.  Erwin  y.  Moore,  6  Cow.  706;  Dodge  y.  Gallatin,  130  N.  T.  117, 
29  N.  E.  107 ;  Randall  v.  Raab,  2  Abb.  Pr.  307,— holding  law  gives  ten  years  after 
disability  removed  where  fee  vests  in  one  then  under  disability;  Davis  v. 
Coblens,  174  U.  S.  719,  43  L.  ed.  1147,  19  Sup.  Ct.  Rep.  932,  holding  cumulative 
disability  of  heir  of  woman  dying  during  disability  of  coverture  cannot  arrest 
running  of  statutes. 

Cited  in  reference  note  in  43  A.  D.  320,  on  effect  upon  statute  of  limitation, 
of  successive  or  cumulative  disabilities. 

—  Effect  of  absence  from  state. 

Cited  in  Brown  v.  Bicknell,  1  Pinney  (Wis.)  226,  39  A.  D.  299,  Burnett  {Wib,) 
66,  holding  note  not  barred  where  maker  outside  jurisdiction  at  maturity  unless 
six  years  elapsed  after  return  to  jurisdiction. 
Nature  and  existence  of  tenancy  by  curtesy. 

C%ted  in  Qraham  v.  Luddington,  19  Hun,  246,  holding  seisin  in  fact  by  wife 
necessary  to  create  tenancy  by  curtesy,  where  wife  claims  by  descent;  Tayloe 
V.  Gould,  10  Barb.  388,  holding  husband  not  entitled  to  curtesy  imless  wife  seised 
in  fact,  as  distinguished  from  seisin  in  law;  Zeust  v.  Staffan,  16  App.  D.  C.  141, 
holding  seisin  and  birth  of  issue  not  required  to  be  concurrent  to  vest  estate 
by  curtesy;  Stewart  v.  Ross,  60  Miss.  776,  on  right  to  tenancy  by  curtesy  by 
birth  of  issue  at  any  time  during  coverture;  Adair  v.  Lott,  3  Hill,  182,  holding 
actual  seisin  to  enable  husband  to  claim  curtesy  not  necessary  where  wife  takes 
by  deed;  Himter  v.  Whitworth,  9  Ala.  965,  holding  husband  takes  by  curtesy  in 
lands  of  which  wife  was  seised  where  parents  intermarry  after  illegitimate 
birth;  Baker  v.  Oakwood,  49  Hun,  416,  3  N.  Y.  Supp.  670,  holding  that  estate  by 
curtesy  cannot  be  acquired  during  an  adverse  possession;  McDaniel  v.  Grace, 
15  Ark.  465,  holding  husband  would  not  take  by  curtesy  where  land  held 
adversely  imtil  after  death  of  wife;  Todd  v.  Oviatt,  58  Conn.  174,  7  L.RJL 
693,  19  Atl.  440,  holding  husband  not  tenant  by  curtesy  in  lands  in  which 
wife  had  only  remainder  undetermined  during  coverture;  Ferguson  v.  Tweedy,  43 
N.  Y.  543,  holding  husband  not  tenant  by  curtesy  of  wife's  reversion  or  remainder 
unless  particular  estate  terminates  during  coverture;  Collins  v.  Russell,  96  App. 
Div.  136,  89  N.  Y.  Supp.  414,  holding  tenancy  by  curtesy  does  not  arise  where 
wife's  estate  subject  to  life  estate  undetermined  at  her  death;  Billings  v.  Baker, 
28  Barb.  343,  holding  acts  of  1848,  and  1849  abrogated  the  existence  of  prospective 
tenancy  by  curtesy;  Carr  v.  Anderson,  6  App.  Div.  6,  39  N.  Y.  Supp.  746,  holding 
actual  entry  on  lands  devised  to  wife  necessary  in  order  to  create  tenancy  by 
curtesy;  Watkins  v.  Thornton,  11  Ohio  St.  367;  Borland  v.  Marshall,  2  Ohio  St. 
308, — ^holding  husband  may  have  curtesy  though  wife  never  seised,  and  though 
lands  be  held  adversely;  Guion  v.  Anderson,  8  Humph.  298,  holding  constructive 
possession  of  land  not  adversely  held  sufficient  seisin  in  wife  to  give  hus- 
band curtesy;  Ward  v.  Fuller,  15  Pick.  185,  on  necessity  of  actual  entry  upon 
land  for  purpose  of  constituting  seisin  enabling  maintenance  of  writ  of  rig^t. 

Cited  in  reference  notes  in  31  A.  D.  248;  90  A.  D.  322;  17  A.  S.  R.  124;  36 
A.  S.  R.  432;  46  A.  6.  R.  154;  82  A.  S.  R.  885,--a8  to  when  tenancy  by  curtesy 
exists;  103  A.  S.  R.  590,  on  requisites  to  tenant's  curtesy,  90  A.  D.  322  on  suffi- 
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eicney  of  oonstructiTe  seisin  of  wife  to  giye  rise  to  tenancy  by  curtesy;  67 
A.  D.  302,  on  necessity  for  actual  seisin  in  wife  to  constitute  husband  tenant 
by  curtesy. 

Cited  in  notes  in  112  A.  S.  R.  572,  on  definition  of  tenancy  by  the  curtesy; 
112  A.  8.  R.  574,  on  distinction  between  curtesy  initiate  and  curtesy  consum- 
mate; 11  L.R^  827,  on  necessity  for  seisin  in  wife  to  right  of  estate  by 
curtesy;  12  A.  S.  R.  83,  on  interest  of  husband  in  wife's  real  estate  after  her 
death,  as  dependent  upon  birth  of  child. 
To  what  lands  cmtesy  applies. 

Cited  in  Wells  v.  llunnpson,  18  Ala.  703,  48  A.  D.  75,  holding  curtesy  applies 
to  waste  uncultivated  lands  of  wife  not  held  adversely. 
Nature  of  possession. 

Cited  in  Churchill  ▼.  Onderdonk,  50  N.  T.  134,  on  distinction  between  actual 
and  constructive  entry  or  possession. 

15  AM.  DBC.  451,  JACKSON  EX  DEM.  VAN  SCHAICK  v.  DAVIS,  5  COW. 

128. 
Best  and  secondary  eridenoe. 

Cited  in  reference  notes  in  65  A.  8.  R.  615,  on  best  and  secondary  evidence; 
22  A.  D.  449;  26  A.  D.  343,— as  to  when  secondary  evidence  is  admissible. 
Necessity  of  objections  on  trial. 

Cited  in  Harmon  ▼.  Thornton,  3  Dl.  351;  Clauser  v.  Stone,  29  111.  114,  81 
A.  D.  299;  Cheney  v.  Reals,  47  Barb.  523;  Oillham  v.  State  Bank,  3  111.  245,  35 
A.  D.  105, — ^holding  objection  curable  by  other  proof  not  taken  at  trial  not  ground 
for  new  trial;  Ansonia  Brass  Co.  v.  Conner,  62  How.  Pr.  272  (dissenting  opin- 
ion), on  effect  of  failure  to  make  objections  at  trial  on  right  to  new  trial;  C.  H. 
Albers  Commission  Co.  v.  Sessel,  193  111.  153,  61  N.  E.  1075,  holding  objections  to 
depositions  by  stockholders  in  support  of  corporate  claim  against  deceased  person 
interposable  at  trial;  Gregory  v  Dodge,  14  Wend.  593,  holding  objection  to 
competency  of  witness  on  ground  of  interest  must  be  taken  before  closing  of  the 
proofs. 

Cited  in  reference  notes  in  35  A.  D.  107,  on  necessity  of  raising  objections 
on  trial;  34  A.  D.  279,  on  waiver  of  objection  to  evidence  not  made  at  the 
triaL 

C^ted  in  note  in  27  A.  D.  487,  on  raising  on  appeal  objections  not  taken  at 
the  trial. 
Ancient  deed  as  evidence. 

Cited  in  Hoopes  v.  Auburn  Waterworks  Co.  37  Hun,  568,  holding  record  of 
deed  by  corporation  admissible  as  ancient  deed,  possession  for  thirty  years  being 
shown;  Townsend  v.  Downer,  32  Vt.  183,  on  existence  of  presumption  of  grant 
from  possession  and  lapse  of  time. 

Cited  in  reference  notes  in  39  A.  D.  686,  on  ancient  deeds  as  evidence;  53 
A.  D.  222;  69  A.  D.  504, — as  to  when  ancient  deeds  may  be  given  in  evidence 
without  proof  of  execution;  54  A.  D.  357,  on  reading  ancient  deed  in  evidence 
without  proof  of  execution. 

Cited  in  notes  in  3  A.  D.  490,  on  admissibility  of  ancient  deed;  11  E.  R.  C. 
513,  on  proof  of  ancient  deeds;  35  L.R.A.  341,  on  necessity  of  calling  subscribing 
wttnesses  to  prove  ancient  documents;  9  A  S.  R.  303,  as  to  whether  possession 
under  ancient  deed  is  essential  to  its  admissibility. 
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Admissions  and  declarations  as  to  title. 

Cited  in  DeLancey  v.  Ganong,  9  N.  Y.  9,  holding  declarations  of  tenant 
denying  landlord's  title  and  assertions  of  ownership,  do  not  render  possession 
adverse;  Munro  t.  Merchant,  26  Barb.  383,  on  presumption  of  title  from  ad- 
missions or  acquiescence  on  part  of  person  claiming  adversely. 

Cited  in  reference  note  in  52  A.  D.  164,  on  declarations  as  to  title. 
—  Of  former  owner. 

Cited  in  Hardy  v.  De  Leon,  5  Tex.  211,  holding  acknowledgment  of  title 
in  another  once  nmde  cannot  afterwards  be  disputed;  Moran  v.  Lezotte,  54  Mich. 
83,  19  N.  W.  757,  holding  declarations  by  grantor  before  conveying  admissible 
in  ejectment  by  his  grantees  if  adverse  to  them;  Cunningham  v.  Fuller,  35  Neb. 
58,  52  N.  W.  836,  holding  declarations  of  person  in  possession  of  property  as 
to  title,  admissible  against  him;  Pike  v.  Hayes,  14  N.  H.  19,  40  A.  D.  171, 
holding  declarations  by  deceased  owner  during  ownership  relating  to  boundary, 
evidence  against  person  claiming  through  him;  Corbin  ▼.  Jackson,  14  Wend. 
619,  28  A.  D.  550  (dissenting  opinion),  on  admissibility  of  declarations  of  grantor 
while  holding  title  in  reference  to  title;  Hewlett  v.  Cock,  7  Wend.  371,  holding 
declarations  of  grantor  of  land  in  possession  as  binding  on  grantees  as  if  made 
by  latter;  High  v.  Pancake,  42  W.  Va.  602^  26  S.  £.  536,  holding  declarations 
of  deceased  owner  of  land  inadmissible  to  prove  he  had  title  or  to  prove  pos- 
sessions; Hines  v.  Soule,  14  Vt.  99,  holding  admissions  of  "L"  against  his  title 
to  oxen  that  they  were  "R's''  not  evidence  against  sheriff  attaching  them  as 
"L*s;"  Glanton  v.  Griggs,  5  Ga.  424,  holding  declarations  by  prior  owner  of  note 
before  due  admissible  against  subsequent  owner  with  notice  of  defects. 

Cited  in  reference  notes  in  77  A.  D.  345,  on  admissibility  of  declarations  of 
person  in  possession  of  land  against  his  own  title ;  30  A.  D.  596,  on  admissibility 
of  declarations  and  admissions  of  person  deceased  made  while  in  possession 
of  land  as  to  boundary. 

Cited  in  notes  in  40  A.  D.  240,  on  admissibility  of  declarations  of  former  owner 
or  possessor  against  those  claiming  under  him ;  42  A.  D.  632,  as  to  when  declara- 
tions of  vendor  are  evidence  against  vendee  to  show  fraud. 
Parol  disclaimer  of  title  to  land. 

ated  in  Delaplain  v.  Grubb,  44  W.  Va.  612,  67  A.  S.  R.  788,  30  8.  E.  201; 
Williamson  v.  Jones,  43  W.  Va.  562,  64  A.  S.  R.  891,  38  L.R.A.  694,  27  S.  E.  410,— 
on  effect  of  oral  disclaimer  of  right  by  one  holding  legal  title  to  land;  McNeele 
V.  South  Penn  Oil  Co.  52  W.  Va.  616,  62  L.R.A.  562,  44  S.  E.  508,  holding  married 
woman  not  barred  by  expressing  satisfaction  of  exchange  of  joint  lands  by  husband. 
Relation  of  landlord  and  tenant  and  its  effect. 

Cited  in  Williams  v.  Michigan  C.  R.  Co.  133  Mich.  448,  103  A.  8.  R.  458,  95 
N.  W.  708,  holding  provision  in  lease  that  on  re-entry  subleases  shall  be  lessor's 
does  not  bind  subtenant  to  lessor;  Worthington  v.  Lee,  61  Md.  530,  holding  deed 
by  tenant  professing  to  pass  fee,  conveyance  only  of  unexpired  term;  Perkins 
V.  The  Prospect,  Fed.  Cas.  No.  10,985,  on  obligation  of  assignee  of  lease  to  fulfil 
all  of  its  terms. 

Cited  in  reference  notes  in  15  A.  S.  R.  719,  on  relation  between  landlord  and 
subtenant;  61  A.  D.  542,  on  continuance  of  relation  of  landlord  and  tenant 
after  once  established;  39  A.  D.  73,  on  party  entering  under  tenant  or  by  his 
permission  standing  in  like  situation;  24  A.  D.  489,  on  attachment  of  relation 
of  tenant  to  all  succeeding  to  tenant's  possession;  20  A.  D.  155,  on  tenant's 
attornment  to  a  stranger. 
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Cited  in  notes  in  17  A.  D.  520,  on  what  oonstitutes  a  lease;  45  A.  D.  456, 
on  ri^ta  of  assignee  of  lessee ;  15  E.  R.  C.  541,  on  liability  of  lessee  for  holding 
over  of  sublessee  after  expiration  of  lease. 
«When  relation  exists. 

Cited  in  McLennan  v.  Grant,  8  Wash.  603,  36  Pac.  682;  Lee  v.  Payne,  4  Mieh. 
106, — holding  assignee  of  lease  for  unexpired  term  stands  in  relation  of  tenant  to 
original  lessor. 

«  Presninptioii  of  oontiniianoe  of  tenancy. 

Cited  in  Carlisle  v.  McCall,  1  Hilt.  399  (dissenting  opinion),  on  presumption 
of  continuation  of  relation  of  landlord  and  tenant  when  once  established;  Tilgh- 
man  t.  Little,  13  111.  239,  holding  plaintiff  in  ejectment  not  obliged  to  establish 
legal  title,  party  in  possession  being  his  tenant;  Lyon  y.  Odell,  65  N.  Y. 
28,  holding  nonpayment  of  rent  for  more  than  twenty  years  does  not  raise 
presumption  of  release  from  covenant;  Cok  t.  Patterson,  25  Wend.  456,  holding 
nonpayment  of  rent  for  twenty-four  years  insufficient  as  basis  for  presumption 
of  release  from  rent;  Central  Bank  y.  Heydorn,  48  N.  Y.  260,  holding  no  pre- 
sumption of  release  from  rent  arises  from  absence  of  proof  of  payment  for  sixty- 
three  years;  Lyon  t.  Chase,  51.  Barb.  13,  holding  presumption  of  release  of  right 
to  rent  arises  from  lapse  of  time  and  nonpayment  on  perpetual  lease;  Tyler  y. 
Heidom,  46  Barb.  439;  Bradt  y.  Church,  110  N.  Y.  587,  18  N.  B.  857  (  affirming 
39  Hun,  262), — holding  no  presumption  affecting  existence  of  lease  arises  from 
nonpayment  or  foilure  to  demand  rent. 
—  Estoppel  of  tenant  to  dispute  landlord's  title. 

Cited  in  Lane  y.  Osment,  9  Yerg.  86;  Ikard  y.  Minter,  4  Ind.  Terr.  214,  69 
S.  W.  852, — ^holding  tenants  and  priyies  cannot  dispute  title  of  landlord;  Stout 
y.  Merrill,  35  Iowa,  47,  holding  tenant  of  tax-title  owner  cannot  buy  and  set  up 
against  landlord  interest  of  minor  haying  right  to  redeem;  Funk  y.  Rincaid, 
5  Md.  404,  holding  defendant  in  ejectment  holding  as  tenant  cannot  deny  title 
of  grantee  of  landlord's  title;  Byrne  y.  Buson,  1  Dougl.  (Mich.)  179,  holding  that 
tenant  cannot  during  tenancy  make  yalid  attornment  to  third  person  without 
landlord's  consent;  Niles  y.  Ransford,  1  Mich.  338,  51  A.  D.  95,  holding  lessee  of 
mortgagor  may  show  his  interest  as  assignee  of  mortgage  to  protect  possession; 
Bandolph  y.  Carlton,  8  Ala.  606;  Den  ex  dem.  Howell  y.  Ashmore,  22  N.  J.  L. 
261 ;  Chaffin  y.  Brockmeyer,  33  Mo.  App.  92, — holding  tenant  may  show  landlord's 
estate  has  expired  by  its  own  limitations  since  making  lease;  Dodge  y.  Lambert, 
2  Bosw.  570,  holding  assignee  of  lessee  cannot  show  as  against  landlord  latter  has 
no  beneficial  interest  in  premises;  Jackson  ex  dem.  Witherell  y.  Jones,  9  Cow. 
182,  holding  tenant  under  judgment  debtor  estopped  in  ejectment  as  against 
purchaser  on  execution  sale;  Pope  y.  Harkins,  16  Ala.  321,  holding  tenant 
estopped  from  denying  landlord's  title  and  interposing  outstanding  title  which 
has  neyer  been  asserted  against  him;  Hoag  y.  Hoag,  35  N.  Y.  469,  holding  tenant 
may  show  outstanding  title  in  trustee  in  insolyency  proceedings  against  land- 
k)rd;  01>onnell  ▼.  Mdntyre,  37  Hun,  623,  holding  tenant  cannot  attorn  to 
person  holding  tax  title  as  against  landlord  during  continuance  of  lease; 
Chase  y.  Dearborn,  21  Wis.  58,  as  to  whether  tenant  can  set  up  expiration  of 
landlord's  title  in  summary  prooeedings;  Orundin  y.  Carter,  99  Mass.  15,  holding 
tenant  canceling  lease  and  afterwards  assenting  to  assignment  of  undertenant's 
lease  could  not  sue  assignee  on  lease;  Miller  y.  Williams,  15  Gratt.  213,  holding 
tenant  may  show  landlord's  title  has  been  alienated  from  him  by  judgment 
and  operation  of  law;  Wild  y.  Serpell,  10  Gratt.  405,  holding  tenant  who  sur- 
Am.  Dec  Vol.  ni.--8. 
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renders  possession  at  end  of  term  not  concluded  from  contesting  title  of  land- 
lord. 

Cited  in  reference  note  in  38  A.  S.  R.  104,  on  tenant's  estoppel  to  deny  land- 
lord's title. 

Cited  in  note  in  89  A.  S.  R.  108,  on  persons  estopped  to  deny  landlord's  title. 

—  Disseisin  by  tenant. 

Cited  in  Towle  t.  Ayer,  8  N.  H.  57,  holding  landlord  may  consider  himself 
disseised  where  possession  wrongful  or  made  wrongful  by  act  or  claim  of  dis- 
seisor; Jackson  ex  dem.  Van  Schaick  y.  Vincent,  4  Wend.  633,  holding  that  tenant 
forfeits  term  by  refusal  to  pay  rent,  denying  landlord's  title  and  accepting  hos- 
tile title. 

Cited  in  reference  note  in  58  A.  D.  233,  on  conveyance  in  fee  by  tenant  being 
no  disseisin  of  lessor  except  at  latter's  election. 

Cited  in  note  in  89  A.  S.  R.  91,  on  ouster  and  disseisin  of  landlord  by  tenants. 

—  Adverse  possession  by  tenant. 

Cited  in  Spalding  v.  Grigg,  4  Ga.  75,  holding  permissive  possession  may  be- 
come adverse  by  clear  proof  of  claim  and  acquiescence  by  landlord;  Campbell  r. 
Shipley,  41  Md.  81,  holding  no  presumption  of  adverse  possession  by  tenant  arises 
from  nonpayment  of  rent;  Myers  v.  Sill  jacks,  58  Md.  319,  holding  no  presumption 
of  adverse  possession  arises  from  failure  of  landlord  to  demand  rent  under  lease; 
Sutton  V.  Casselleggi,  5  Mo.  App.  Ill,  holding  disclaimer  of  landlord's  title  of 
which  landlord  is  uninformed  does  not  make  tenant's  possession  adverse;  Whit- 
ing V.  Edmunds,  94  N.  Y.  309;  Bedlow  v.  New  York  Floating  Dry  Dock  Co.  112 
N.  Y.  263,  2  L.R.A.  629,  19  N.  E.  800;  Emerick  v.  Tavener,  9  Gratt.  220,  58  A. 
D.  217;  Jackson  ex  dem.  Webber  v.  Harsen,  7  Cow.  323,  17  A.  D.  517,— holding 
conveyance  in  fee  by  tenant  cannot  operate  as  basis  of  an  adverse  possession; 
Sands  v.  Hughes,  53  N.  Y.  287,  holding  adverse  possession  may  be  originated 
during  running  of  assessment  lease  by  conveyance  in  fee  by  lessee;  Christie  v. 
Gage,  71  N.  Y.  189,  holding  grantee  in  fee  of  tenant  for  life  holds  adversely  to 
reversioner  on  death  of  life  tenant;  Crooked  Lake  Nav.  Co.  v.  Keuka  Nav. 
Co.  37  Hun,  9,  holding  assignee  of  lease  does  not  hold  adversely  to  landlord's 
title;  Thompson  v.  Clark,  7  Pa.  62,  holding  possession  by  vendee  of  tenant  with 
apparent  legal  title  and  without  notice  of  tenancy,  adverse;  Tripe  v.  Marcy, 
39  N.  H.  439,  on  presumption  of  payment  of  mortgage  debt  arising  from  posses- 
sion for  twenty  years. 

Cited  in  reference  notes  in  27  A.  D.  466;  41  A.  D.  253,— on  adverse  posses- 
sion by  tenant;  32  A.  D.  85;  89  A.  D.  334,— on  tenant's  adverse  possession 
and  title  acquired  thereby;  40  A.  D.  599,  as  to  when  statute  of  limitations  begins 
to  run  against  landlord. 

Cited  in  notes  in  53  L.R.A.  945,  on  power  of  tenant  to  initiate  an  adverse 
possession  during  term  for  years;  53  L.RA.  934,  on  right  of  tenant  to  acquire 
title  not  inconsistent  with  landlord's  title  at  commencement  of  tenancy;  53 
L.R.A.  950,  on  initiation  of  adverse  possession  by  tenant  in  case  of  nondemand 
and  nonpayment  of  rent;  63  LJI.A.  946,  on  requisites  of  initiation  of  adverse 
possession  by  tenant  and  Idnd  and  amount  of  proof  necessary;  53  L.R.A.  951, 
on  initiation  of  adverse  possession  by  successors  of  tenant. 

15  AM.  DEC.  462,  CRITTENDEN  ▼.  WIIiSON,  5  COW.  165. 
Exemption  by  legislative  act  — From  damages  generally. 

Cited  in  Baltimore  ft  P.  R.  Co.  v.  First  Baptist  Church,  108  U.  S.  317.  27  L. 
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ed.  7309  2  Sup.  Ct  Rep.  719,  holding  legislative  authorization  does  not  affect 
claims  of  private  citisen  for  damages  for  special  inconvenience  or  discomfort; 
Rnndle  v.  Delaware  ft  R.  Canal,  1  Wall.  Jr.  275,  Fed.  Cas.  No.  12,139,  holding 
corporate  authorisation  to  maintain  canal  does  not  render  corporation  exempt 
from  damages  for  consequential  injuries;  Hooker  v.  New  Haven  ft  N.  Co.  15 
Conn.  312,  holding  action  on  case  lies  against  corporation  authorized  to  maintain 
canal  for  consequential  damages  resulting  from  leakage;  Rutz  v.  St.  Louis,  3 
McCrary,  261,  10  Fed.  338,  holding  no  action  lies  by  uninjured  opposite  riparian 
owners  in  another  state  where  city  with  authority  builds  dike  into  river;  Tins- 
man  V.  Belvidere  D.  R.  Co.  26  N.  J.  L.  148,  69  A.  D.  565,  holding  no  presumption 
exists  that  corporation  empowered  to  erect  public  improvements  is  exempt  •from 
liability  for  consequential  injuries;  Bohan  v.  Port  Jervis  (Gaslight  Co.  122  N.  Y. 
18,  9  L.RJL  711,  25  N.  E.  246,  holding  eorporation  for  manufacture  of  gas  liable 
to  adjoining  owner  for  injury  from  disagreeable  odors;  Chenango  Bridge  Co.  v. 
Paige,  83  N.  T.  178,  38  A.  R.  407,  on  effect  of  legislative  authority  to  erect 
bridge  where  it  necessarily  affects  public  easements;  Robinson  v.  New  York  ft 
£.  R.  Co.  27  Barb.  512,  holding  authority  to  construct  railway  does  not  give  right 
to  remove  bank  of  stream,  overflowing  plaintiff's  land;  Pickens  v.  Coal  River 
Boom  ft  Timber  Co.  51  W.  Va.  445,  90  A.  S.  R.  819,  41  S.  B.  400,  holding  erection 
of  boom  80  close  to  mill  as  to  impede  flow,  renders  owner  liable  for  damages; 
First  Baptist  Church  v.  Schenectady  ft  T.  R.  Co.  5  Barb.  79,  holding  corporation 
liable  for  injury  done  by  its  servants  if  under  like  circumstances  individual 
liable. 

Distinguished  in  Hooker  v.  New  Haven  ft  N.  Co.  14  Conn.  146,  36  A.  D.  477, 
(dissenting  opinion),  on  right  to  damages  for  c(»isequential  injuries  to  land 
caused  by  maintenance  of  canal. 

Cited  in  note  in  1  L.R.A.(N.S.)  Ill,  on  effect  of  direct  grant  of  power  on  lia- 
bility for  private  nuisance. 
—From  damages  foom  building  of  dam. 

Cited  in  Lee  v.  Pembroke  Iron  Co.  57  Me.  481,  2  A.  R.  59,  holding  owner  of 
dam  across  tide  waters  erected  under  legislative  grant,  liable  to  mill  owner 
injuriously  affected ;  Hooksett  v.  Amoskeag  Mfg.  Co.  44  N.  H.  105,  holding  charter 
authority  to  erect  dam  no  defense  to  action  by  town  for  backing  water  on  bridge; 
Trenton  Water  Power  Co.  v.  Raff,  36  N.  J.  L.  335;  Eastman  v.  Amoskeag  Mfg. 
Co.  44  N.  H.  143,  82  A.  D.  201, — ^holding  charter  authority  to  build  dam  on 
corporation's  land  no  justification  for  overflowing  land  of  others;  Sinnickson  v. 
Johnson,  17  N.  J.  L.  129,  34  A.  D.  184,  holding  statutory  authority  to  erect  dam 
providing  no  remedy  for  damages  no  justification  for  overflowing  land  of  others; 
Clark  V.  Syracuse,  13  Barb.  33,  holding  only  effect  of  act  permitting  erection  of 
dam  across  creek  formerly  declared  highway  was  exemption  from  indictment  | 
Calking  v.  Baldwin,  4  Wend.  667,  21  A.  D.  168,  holding  individual  not  liable  for 
injuries  caused  by  construction  of  dam  authorized  for  improvement  of  navigation, 
act  providing  remedy. 

Cited  in  notes  in  57  A.  D.  692,  on  dams  in  navigable  streams;  59  L.ILA.  880, 
on  statutory  action  for  damming  back  water  of  stream;  16  B.  R.  C.  585,  on  lia- 
bility of  individual  maintaining  dam  under  statutory  authority. 

—  From  criminal  liability. 

Cited  in  State  v.  Webb's  River  Improv.  Co.  97  Me.  559,  55  Atl.  495,  holding 
no  indictment  lies  against  corporation  for  nuisance  where  dam  maintained  by 
charter  authority  overflows  highway;  First  Baptist  Church  v.  Utica  ft  S.  R.  Co. 


Digitized  by 


Google 


16  AM.  DEC]  NOTES  ON  AMERICAN  DECISIONS.  116 

6  Barb.  313,  holding  railroad  maintained  under  legislative  authority  not  liable 
to  indictment  for  nuisance  for  making  noise;  Susquehanna,  C.  &  B.  Tump.  Co. 
V.  People,  16  Wend.  267;  Waterford  ft  W.  Tump.  v.  People,  9  Barb.  161,— hold- 
ing turnpike  company  liable  to  indictment  for  not  repairing  road,  though  specific 
penalty  provided;  Pennsylvania  v.  Wheeling  k  B.  Bridge  Co.  18  How.  421,  16 
L.  ed.  436,  on  the  right  of  state  legislature  to  authorize  stouctures  impeding 
navigation  in  purely  internal  streams. 
liegislative  grant  of  right  of  eminent  domain. 

Cited  in  Boston  &  P.  R.  Co.  v.  New  York  ft  N.  E.  R.  Co.  18  R.  I.  260  (dissenting 
opinion),  on  power  of  legislature  to  grant  right  of  eminent  domain  to  an  indi- 
vidual. 

Cited  in  reference  note  in  42  A.  D.  816,  on  legislative  control  over  navigation 
on  public  rivers. 

Cited  in  notes  in  2  L.R.A.  680,  on  right  of  sovereign  to  delegate  power  of 
eminent  domain;  69  L.R.A.  823,  on  legislative  authority  to  dam  back  water  of 
stream;  69  L.R.A.  47,  on  extent  of  sovereign's  right  as  against  subjects  to  ob- 
struct or  destroy  navigation. 
Cnmnlative  remedies. 

Cited  in  Burt  v.  State,  39  Ala.  617  (dissenting  opinion),  on  effect  of  statute 
in  affirmance  of  common  law  or  repeal  of  same,  on  the  conunon  law;  Fort  v. 
Burch,  6  Barb.  60,  on  effect  of  revised  statutes  upon  common-law  rules  of  evidence 
in  relation  to  proof  of  records;  Taylor  v.  Metropolitan  Elev.  R.  Co.  18  Jones  ft 
S.  311;  United  States  v.  De  Visser,  10  Fed.  642,— on  right  to  common-law  remedy 
unless  such  right  negatived  in  terms  of  statute  or  by  necessary  implication; 
Reynolds  v.  Mynard,  How.  App.  Cms.  620;  Oleason  v.  Youmans,  9  Abb.  N.  C.  107; 
Allen  V.  Ackley,  4  How.  Pr.  6,— on  effect  of  statute  giving  remedy  for  matter 
actionable  at  common  law  on  common-law  remedy;  Thackeray  v.  Eldigan,  21  R. 
I.  481,  44  Atl.  689,  holding  statutory  remedy  for  waste,  cumulative;  Brewster  v. 
J.  ft  J.  Rogers  Co.  169  N.  Y.  73,  68  L.R.A.  496,  62  N.  E.  164,  holding  statutory 
remedy  for  damages  caused  by  increasing  flow  in  navigable  river  to  float  logs, 
cumulative;  Brown  v.  Beatty,  34  Miss.  227,  69  A.  D.  389,  holding  statutory 
remedy  exclusive  where  legislature  prescribes  mode  of  assessment  and  payment  of 
damages  caused  by  internal  improvements;  Denslow  v.  New  Haven  ft  N.  Co.  16 
Conn.  98,  holding  common-law  remedy  lies  for  diverting  water  where  commission- 
ers authorized  to  assess  damages  fail  to  act;  Doe  ex  dem.  Carr  v.  Georgia  R.  ft 
Bkg.  Co.  1  Ga.  624,  holding  that  siunnuiry  mode  of  assessing  damages  for  land 
taken,  given  railroad  company,  no  negative  words  appearing,  is  cumulative; 
Heiserman  v.  Burlington,  C.  R.  ft  N.  R.  Co.  63  Iowa,  732,  18  N.  W.  903,  holding 
statute  providing  penalty  for  excessive  charges  by  carrier  does  not  affect  conunon- 
Jaw  right  to  recover;  Selden  v.  Delaware  ft  H.  Canal  Co.  24  Barb.  362,  holding 
owner  of  land  inundated  by  enlargement  of  canal  not  conflned  to  remedy  provided 
by  company's  charter;  Leonard  v.  Clinton,  26  Hun,  288,  holding  right  of  judg- 
ment creditor  to  sue  for  fraudulent  conveyance  not  affected  by  debtor's  general 
assignment;  McKee  v.  Delaware  ft  H.  Canal  Co.  62  Hun,  62,  4  N.  Y.  Supp.  763, 
holding  sununary  mode  of  assessing  damages  for  land  for  railway  purposes  pro- 
vided by  laws  of  1823,  cumulative;  Rheinstrom  v.  Green,  7  Legal  Gaz.  264,  4 
Luzerne  Legal  Reg.  219,  holding  remedies  cumulative  where  statute  gives  remedy 
in  case  actionable  at  common  law  without  excluding  latter. 

Cited  in  reference  notes  in  48  A.  D.  73,  on  ciunulative  remedies;  28  A.  D.  627, 
on  cumulative  nature  of  statutes  affirmative  of  common  law:  28  A.  D.  627.  on 
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atatatory  remedy  aa  being  merely  cnmulatiTe ;  41  A.  S.  R.  605,  at  to  whether 
statutory  remedy  is  exclusive  or  concurrent. 

Cited  in  notes  in  124  A.  8.  R.  597,  as  to  whether  common-law  right  of  private 

person  to  abate  public  nuisance  without  suit  is  abrogated  by  statute;  5  LJLA. 

668,  on  construction  of  adopted  statute  as  part  of  the  law. 

1ft  AM.  DEC.  4#4,  BfAIiCOIiM  ▼.  ROGBRS,  ft  COW.   188. 
Joinder  of  tenants  in  common. 

Cited  in  Hasbrouck  v.  Bunce,  62  N.  T.  475,  holding  that  joint  action  in  eject- 
ment cannot  be  maintained  by  less  than  whole  number  of  tenants  in  common; 
Fisher  v.  Hall,  41  N.  Y.  416,  on  right  of  tenants  in  common  representing  less  than 
the  aggregate  common  interest  to  maintain  ejectment ;  Errett  v.  Crane,  Fed.*  Cits. 
Na  4,523,  on  right  of  tenants  in  common  to  join  as  defendants;  Cole  v.  Irvine, 
6  Hill,  634,  on  right  to  maintain  ejectment  founded  on  joint  demise  by  tenants  in 
common;  Porter  v.  Bleiler,  17  Barb.  149,  holding  tenants  in  common  may  join  in 
action  for  use  and  occupation. 

Cited  in  reference  notes  in  43  A.  D.  259 ;  50  A.  D.  708, — on  joinder  of  cotenants ; 
53  A.  D.  419,  on  joinder  of  tenants  in  common  in  actions  by,  against,  or  between 
them ;  58  A.  D.  659,  on  suit  against  tenants  in  common  for  common  estate. 
Cobeirs  as  tenants  in  common. 

Cited  in  reference  note  in  18  A.  D.  503,  on  coheirs  as  tenants  in  common. 
Construction  of  statutes. 

Cited  in  Van  Shaack  v.  Bobbins,  36  Iowa,  201,  holding  word  "void"  in  statute 
against  fraud  on  part  of  purchaser  at  tax  sale,  construed  as  "voidable." 

—  Mandatory  or  directory  provisions  generally. 

Cited  in  Milford  v.  Orono,  50  Me.  529;  State  Prison  ▼.  Lathrop,  1  Mich.  438; 
Lucas  V.  Ensign,  4  N.  Y.  Legal  Obs.  142;  Henderson  v.  United  States,  4  Ct.  CI. 
75, — on  construction  of  ordinarily  permissive  words  in  statute  as  being  imperative 
where  public  interests  require  such  construction ;  Qilmore  v.  Utica,  121  N.  Y.  561, 
24  N.  E.  1009,  holding  provision  in  charter  authorizing  city  to  require  railroad 
to  repave  between  tracks,  not  mandatory;  Paine  v.  Fesco,  18  Phila.  637,  43  Phila. 
Leg.  Int.  226,  17  W.  N.  C.  502,  4  Kulp.  25,  1  Pa.  Co.  Ct.  562,  holding  act  of  1873 
ordaining  certain  days  to  be  legal  holidays  directory  only;  Com.  ex  rel.  Hamilton 
V.  Pittsburgh,  34  Pa.  496,  holding  grant  of  power  to  assess  and  collect  taxes  im- 
poses duty  of  exercising  that  power;  People  ex  reL  Saunders  v.  Erie  County,  1 
Sheldon,  517,  holding  statute  authorizing  payment  by  county  of  attorney's  dis- 
bursements in  murder  trial,  mandatory;  Davis  v.  Duffle,  8  Bosw.  617,  holding  that 
statute  providing  for  appointment  of  trustees  for  debtor  imprisoned  for  crime  does 
not  provide  exclusive  remedy  against  him. 

—  Meaning  of  word  "may.'* 

Cited  in  Baldwin  v.  New  York,  2  Keyes,  387  (dissenting  opinion),  on  con- 
struction of  word  "may"  when  used  in  statute ;  Schuyler  County  v.  Mercer  County, 
9  IlL  20;  Gillinwater  v.  Mississippi  ft  A.  R.  Co.  13  111.  1;  Lovell  v.  Wheaton,  11 
Minn.  92,  Gil.  57;  Nave  v.  Nave,  7  Ind.  122, — holding  word  "may"  means  "must" 
only  where  public  or  third  persons  have  claim  de  jure  that  power  be  exercised; 
Amason  v.  Nash,  24  Ala.  279;  Rock  Island  County  v.  United  States,  4  Wall. 
435,  18  L.  ed.  419, — ^holding  word  "may"  in  statute  mandatory  in  public  or  indi- 
vidual rights  require  it;  Mason  v.  Fearson,  9  How.  248,  13  L.  ed.  125,  construing 
statutory  provision  that  city  "may"  or  that  it  "shall  be  lawful"  for  it  to  sell 
lots  for  taxes  as  peremptory;  Sifford  v.  Morrison,  63  Md.  14,  holding  orphans' 
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court  bound  to  order  counter  security  by  executor  on  application  word  "maj*'  in 
statute  being  peremptory;  Leavenworth  ft  D.  R.  Co.  y.  Platte  County  Court,  42 
Mo.  171,  holding  words  "may  cause  election  to  ascertain  sense  of  taxpayers  as  to 
Btock  subscription"  means  "must;"  Steines  v.  Franklin  County,  48  Mo.  167,  8 
A.  R.  87,  holding  words,  in  statute  relating  to  county  roads  "may  submit  amount 
of  expenditures  to  yoters"  means  "must;"  Blake  t.  Portsmouth  ft  C.  R.  Co.  39  N. 
H.  436,  holding  words  in  statute  "may  continued  to  be  body  corporate  .  .  . 
prosecuting  and  defending  suits"  means  "must;"  New  York  ft  E.  R.  Co.  ▼.  Cobum, 
6  How.  Pr.  223,  holding  word  "may"  in  railroad  act  of  1850,  relating  to  new 
hearing  on  appeal  not  imperative;  Buffalo  PI.  Road  Co.  y.  Highway  Comrs.  10 
How.  Pr.  237,  holding  word  "may"  in  plank  road  act  of  1853  relating  to  assess- 
ment by  commissioners  not  imperative;  Medbury  v.  Swan,  46  N.  Y.  200,  holding 
word  "may"  in  section  177  of  Code  relating  to  right  to  serve  supplemental 
pleading  permissive;  Phelps  v.  Hawley,  52  N.  Y.  23,  holding  word  "may"  in 
statute  relating  to  maintenance  of  bridge  by  county,  mandatory;  Long  Island  R. 
Co.  V.  Conklin,  32  Barb.  381,  holding  words  "may  be  entitled  to"  in  description 
of  land  in  deed  meant  "shall  be  entitled  to;"  People  ex  rel.  Comstock  v.  Syracuse, 
59  Hun,  258,  12  N.  Y.  Supp.  890,  holding  statutory  provision,  relating  to  tax 
levy,  that  certain  amount  "may"  be  levied  for  specific  purpose,  permissive; 
Phoenix  v.  Reynolds,  13  Phila.  622,  34  Phila.  L^.  Int.  69,  6  Luzerne  Legal  Reg. 
21,  holding  that  statutory  provision  that  municipality  "may"  elect  two  branches 
of  councils  is  permissive;  Equitable  Life  Assur.  Soc.  v.  Host,  124  Wis.  657,  102 
N.  W.  679,  4  A.  ft  £.  Ann.  Cas.  413,  holding  act  of  1898  providing  insurance  com- 
panies "may"  distribute  surplus,  permissive. 

Cited  in  reference  notes  in  30  A.  S.  R.  775,  on  meaning  of  word  "may"  in 
statute;  43  A.  D.  706;  48  A.  S.  R.  237,— as  to  when  "may"  means  "shall"  in 
statutes. 

Cited  in  notes  in  6  L.R.A.  162,  on  construction  of  word  "may"  in  statutes;  10 
L.R.A.  499,  on  construction  of  words  "may"  and  "shall"  in  statutes;  12  LJt.A. 
366,  on  construction  of  words  "may,"  "shall,"  and  "must"  in  statutes;  5  L.R.A. 
(N.S.)  344,  as  to  when  "may"  in  constitutional  or  statutory  provision  is  deemed 
mandatory. 
—  Meaning  of  word  ''shall." 

Cited  in  Quinn  v.  Wallace,  6  Whart.  462,  on  obligation  of  landlord  to  sell  goods 
distrained  imder  statute  saying  he  "shall"  or  "may"  sell;  People  ex  rel.  Wehle 
V.  Conner,  8  Hun,  533,  holding  statutory  provision  that  upon  proof  of  misconduct 
of  sheriff  "the  court  shall"  order  bond  prosecuted,  permissive;  New  York  v. 
Furze,  1  N.  Y.  Legal  Obs.  246,  3  Hill,  612,  holding  statute  saying  it  "shall  be 
lawful  for  mayor  ...  to  cause  sewers  to  be  made"  mandatory;  Rogers  v. 
Wing,  5  How.  Pr.  50,  holding  word  "shall"  in  statute  granting  new  trial  as  of 
right  in  ejectment,  mandatory;  Martin  v.  Brooklyn,  1  Hill,  545,  holding  word 
"shall"  in  act  of  1827  relating  to  reports  by  commissioners  laying  out  streets, 
not  mandatory;  Benighorne  v.  Felt,  1  Pa.  Co.  Ct.  496,  holding  word  "shall"  in 
act  of  1842  directing  suit  against  nonresident  by  short  summons,  not  compulsory. 

15  AM.  DEO.  468,  JAOKSON  BX  DEM.  BOGERT  ▼.  KING,  5  OOW.  SS7. 
Records  as  evidence. 

Cited  in  Collins  v.  Qerman-American  Mut.  Life  Asso.  112  Mo.  App.  209,  86  S. 
W.  891,  holding  baptismal  church  register  kept  by  priest  in  Ireland  admissible 
to  show  facts  therein  recited;  Layton  v.  Kraft,  111  App.  Div.  842,  98  N.  Y.  Supp. 
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72,  holding  records  of  bftptiim  to  show  pedigree  not  excluded,  if  andent,  because 
handwriting  of  rector  not  proved;  Maxwell  y.  Chapman,  8  Barb.  570,  holding  that 
registers  of  marriage  kept  by  rector  of  church  evidence  of  marriage  and  time  it 
occurred;  Murray  v.  Supreme  Hive,  L.  M.  112  Tenn.  664,  80  S.  W.  827,  holding 
inscription  on  tombstones  and  family  portraits  admissible  for  purpose  of  showing 
pedigree;  Young  v.  Shulenberg,  166  N.  Y.  386,  80  A.  S.  R.  730,  69  N.  E.  136,  31  N. 
Y.  Civ.  Proc  368;  Fulkerson  v.  Hohnes,  117  U.  8.  889,  29  L.  ed.  916,  6  Sup.  Ct 
Rep.  780, — ^holding  that  in  ejectment  pedigree  may  be  shown  by  recitals  in  deed 
over  sixty  years  old;  Sandberg  v.  State,  113  Wis.  678,  89  N.  W.  604,  on  necessity 
of  evidence  other  than  record  of  baptism  to  establish  identity  of  person. 

Cited  in  reference  notes  in  36  A.  D.  148,  on  register  of  birth  as  evidence;  89 
A.  8.  R.  23,  on  admissibility  in  evidence  of  entries  in  family  records  and  papers; 
66  A.  D.  706,  on  entries  in  family  register  as  evidence  of  ages  of  children. 
—  Copy  of  records. 

Cited  in  Forsaith  v.  Clark,  21  N.  H.  409,  holding  copy  of  town  charter  recorded 
in  town  records  and  certified,  admissible  to  prove  charter;  Jennings  v.  Newman, 
62  How.  Pr.  282,  holding  copy  of  notice  required  by  mechanics'  lien  law  to  be 
filed,  certified  by  deputy  clerk,  admissible;  Jaoobi  v.  Order  of  Cfermania,  73  Hun, 
602,  26  N.  Y.  Supp.  318,  holding  exemplified  copy  of  records  of  marriage  kept  by 
rector  of  church,  admissible  in  evidence;  Nolan  v.  Nolan,  36  App.  Div.  339,  64 
N.  Y.  Supp.  975,  on  admissibility  of  certified  copy  of  record  of  death  in  foreign 
state;  Hartshorn  v.  Metropolitan  L.  Ins.  Co.  55  App.  Div.  471,  67  N.  Y.  Supp. 
13,  holding  record  of  baptism  showing  identity  of  names,  prima  facie  evidence  of 
identity  of  person  and  birth;  Winter  v.  United  States,  Hempst.  344,  Fed.  Cas.  No. 
17,895,  on  admissibility  in  evidence  of  copy  of  deed  required  to  be  enrolled. 
I>eclaratioiis  as  eridenoe  of  pedigree. 

Cited  in  Alston  v.  Alston,  114  Iowa,  29,  86  N.  W.  66,  holding  declarations  of 
adopted  parents  of  iUegitimate  child  admissible  as  to  child's  relationship  and 
paternity. 

Cited  in  reference  notes  in  80  A.  S.  R.  735,  on  evidence  of  pedigree;  77  A.  D. 
328,  on  admissibility  of  hearsay  evidence  upon  matters  of  pedigree;  27  A.  D.  487, 
on  reputation  as  proof  of  relationship  or  pedigree;  33  A.  D.  622,  on  proof  of 
pedigree  by  general  reputation. 

Cited  in  note  in  91  A.  D.  528,  on  proof  of  death. 
Presumption  of  Identity  of  persons  from  identity  of  names. 

Cited  in  Hatcher  v.  Rocheleau,  18  N.  Y.  86;  Whiting  v.  Ivey,  3  La.  Ann.  649,— 
holding  proof  furnished  by  foreign  judgment  record  prima  facie  sufficient  against 
person  of  same  name  denying  identity;  Bryan  v.  Kales,  3  Ariz.  423,  31  Pac.  517, 
holding  presumption  of  identity  of  person  from  identity  of  names  does  not  arise 
where  "A"  sues  "A"  administrator;  Mahaney  v.  Mutual  Reserve  Fund  Life  Asso. 
69  Hun,  12,  23  N.  Y.  Supp.  213;  Taylor  v.  Crowninshield,  5  N.  Y.  Legal  Obs.  209; 
Mott  V.  Smith,  16  Cal.  533,— on  presumption  of  identity  of  persons  from  identity 
of  names  in  deed ;  Clark  v.  Pearson,  63  Ga.  496,  holding  record  of  administration 
on  estate  of  "A"  prima  facie  proof  of  "A's"  death  in  action  by  "A;"  Floumoy  v. 
Warden,  17  Mo.  435,  holding  proof  of  execution  of  deed  by  person  of  same  name 
prima  facie  evidence  of  identity  of  grantor;  Kimball  v.  Davis,  19  Wend.  437, 
holding  identity  of  patentee  and  grantor  of  same  name  established  prima  facie 
by  identity  of  names;  Jackson  ex  dem.  Woodruflf  v.  Cody,  9  Cow.  140,  holding 
plaintiff's  deed  prima  facie  superior  where  defendant  has  subsequent  deed  from 
person  of  same  name;  Leland  v.  Eckert,  81  Tex.  226,  16  S.  W.  897,  holding  identity 
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by  similarity  of  names  shown  where  same  person  uses  name  ''Colin  De  Bland"  and 
"Colin  Bland;"  Kelly  v.  Valney,  6  Clark  (Pa.)  300,  holding  it  eyidence  of  identity 
where  attorney  demanded  payment  of  note  by  letter  and  person  called  in  response. 

Cited  in  reference  note  in  84  A.  D.  619,  on  presumption  of  identity  of  person 
from  identity  of  name. 

Cited  in  note  in  17  L.R.A.  824,  on  presumption  of  identity  of  person  from 
identity  of  name. 

15  AM.  DEC.  47S,  JACKSON  EX  DBM.  HOOKER  ▼.  YOUNG,  5  COW. 

269. 
Directory  or  mandatory  statutes. 

Cited  in  People  ex  rel.  Lefever  v.  Ulster  County,  34  N.  Y.  268,  holding  statute 
giving  remedy  for  undervaluation  by  commissioners  directory  and  any  justice  may 
certify  verdict  of  jury;  Nebns  v.  Vaughan,  84  Va.  696,  5  S.  E.  704,  holding  statu- 
tory directions  that  elections  shall  be  subject  to  inquiry  on  petition,  directory  as 
to  form;  People  v.  Cook,  8  N.  Y.  67,  59  A.  D.  451  (affirming  14  Barb.  259),  hold- 
ing statutes  directing  mode  of  conducting  elections,  directory;  Jackson  ex  dem. 
Himter  v.  Page,  4  Wend.  585,  holding  variance  in  description  of  premises  sold 
between  sheriff's  certificate  and  deed  does  not  affect  title ;  State  Prison  v.  Lathrop, 
1  Mich.  438,  holding  statute  requiring  state-prison  agent  to  give  notice  for  sealed 
proposals  for  letting  convicts,  mandatory;  Carpenter  v.  Willet,  1  Keyes,  510,  on 
necessity  of  stating  in  judgment  that  defendant  is  subject  to  arrest  where  body 
execution  issues;  People  ex  rel.  Barnes  v.  Gardner,  24  N.  Y.  583,  holding  statute 
requiring  canal  board  upon  reversing  or  modifying  award  of  appraisers  to  state 
ground,  imperative;  Hill  v.  Draper,  10  Barb.  454  (dissenting  opinion),  on  neces- 
sity of  publication  of  notice  to  sell  reserved  lots  by  surveyor  general  under  act 
of  1790. 

—  As  to  filing  of  instrnments  generally. 

Cited  in  Veazie  v.  Mayo,  45  Me.  560,  holding  provision  requiring  filing  of  assent 
of  mayor  and  aldermen  to  construction  of  railway  across  street,  directory;  Tay- 
lor V.  Gladwin,  40  Mich.  232,  holding  sheriff's  neglect  to  file  certificate  of  sale 
cannot  affect  title  unless  debtor  or  innocent  parties  misled;  Vroman  v.  Thompson, 
51  Mich.  452,  16  N.  W.  808,  holding  sheriff's  mistakes  in  making  certificate  of 
sale  immaterial  as  between  purchaser  and  party  claiming  title;  Hayes  v.  Hanson, 
12  N.  H.  284,  holding  statute  requiring  filing  and  recording  of  oath  of  assessors 
directory,  and  assessment  valid  without  compliance;  Converse  v.  Porter,  45  N.  H. 
385,  holding  town  clerk's  failure  to  record  certificate  of  location  of  schoolhouse  will 
not  affect  its  validity;  Randall  v.  Conway,  63  N.  H.  513,  3  Atl.  635,  holding  neglect 
to  record  certificate  of  laying  out  highway  no  defense  to  action  for  injury  on  high- 
way; Consolidated  Ice  Co.  v.  New  York,  53  App.  Div.  260,  65  N.  Y.  Supp.  912, 
holding  provision  requiring  map  of  street  to  be  filed  directory,  and  filing  in 
wrong  office  immaterial;  Davis  v.  Evans,  174  Mo.  307,  73  S.  W.  512,  holding  cer'^ 
tificate  of  sale  for  taxes  and  recording  same  under  ordinance  necessary  to  valid- 
ity of  sale. 

—  As  to  time  of  performing  act  generally. 

Cited  in  St.  Louis  County  0>urt  v.  Sparks,  10  Mo.  117,  45  A.  D.  355,  holding 
statute  specifying  time  officer  must  perform  act  directory  unless  act  or  statute 
shows  power  limited  thereby ;  Sackett  v.  State,  74  Ind.  486,  holding  statute  relat- 
ing to  time  of  election  of  trustees  of  school,  directory  only;  Wampler  v.  State, 
148  Ind.  557,  38  L.R.A.  829,  47  N.  E.  1068,  holding  statute  providing  town  trustees 
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shall  meet  biennially  &nd  appoint  county  superintendent,  directory  merely ;  Hill  y. 
Wolfe,  28  Iowa,  677,  holding  statute  requiring  superrisors  at  regular  meeting  to 
add  to  aaaesflonent  property  omitted,  directory  as  to  time;  Re  Taylor,  25  Abb.  N.  C. 
146,  11  N.  Y.  Supp.  189,  holding  act  of  1890  requiring  oath  by  police  directory  and 
oath  may  be  taken  after  time  designated;  Rawson  v.  Van  Riper,  1  Thomp.  &  C. 
370,  holding  statute  requiring  school  trustees  to  make  assessment  within  thirty 
days  after  tax  voted,  directory;  People  ▼.  Allen,  6  Wend.  486,  holding  order  for 
court  martial  in  July  valid  though  law  required  that  it  be  issued  before  June ;  Re 
Clark,  168  N.  Y.  427,  61  N.  E.  769,  32  N.  Y.  Civ.  Proc.  Rep.  226,  holding  surrogate 
may  reject  referee's  report  after  expiration  of  ninety  days,  statute  fixing  time 
being  directory;  Stevenson  v.  New  York,  1  Hun,  61,  3  Thomp.  ft  C.  133,  holding 
statutory  directions  as  to  time  of  proceeding  to  open  street,  directory  and  later 
proceedings  valid. 

Cited  in  note  in  12  L.R.A.  368,  as  to  whether  statute  fixing  time  for  doing 
an  act  is  directory  or  mandatory. 

—  As  to  tln&e  of  filing  instrument. 

Cited  in  Woolridge  v.  McKenna,  8  Fed.  650,  holding  statute  requiring  filing  of 
transcript  of  record  of  state  court  on  first  day  of  succeeding  term,  directory; 
Johnson  v.  Day,  2  N.  D.  296,  50  N.  W.  701,  holding  mortgage  sale  by  advertise- 
ment not  invalid  because  officer  failed  to  file  duplicate  certificate  within  ten  days. 

15  AM.  DEC.  474,  GLOBB  INS.  OO.  ▼.  liANSING,  5  COW.  880. 
Recovery  of  deficiency. 

Cited  in  Small  v.  Herkimer  Mfg.  ft  Hydraulic  Co.  2  N.  Y.  330  (reversing  21 
Wend.  273),  holding  forfeiture  of  stock  for  nonpayment  of  calls  bars  action  on 
subscription;  Selma  &  T.  R.  Co.  v.  Tipton,  5  Ala.  787,  39  A.  D.  344,  holding 
action  lies  on  stock  subscription  although  charter  declares  stock  forfeited  on 
failure  to  pay. 

Cited  in  note  in  78  A.  S.  R.  565,  on  right  of  person  whose  debt  is  secured 
by  trust  deed  or  other  lien  to  maintain  action  at  law  to  recover  judgment  on  the 
debt. 

—  On  foreclosure  of  mortgage. 

Cited  in  Porter  v.  Pillsbury,  36  Me.  278;  Hunt  v.  Lcwin,  4  Stew,  ft  P.  (Ala.) 
138, — ^holding  balance  of  mortgage  debt  remaining  after  foreclosure  recoverable  at 
law;  Belmont  v.  Cornen,  48  Conn.  338,  holding  amount  received  under  foreclosure 
where  property  located  determines  amount  to  be  credited  on  bond;  Bliss  v.  Weil, 
14  Wis.  36,  80  A.  D.  766,  holding  action  lies  for  subsequent  instalment  where 
whole  properly  was  required  to  pay  prior  instalment;  Qreen  v.  Cross,  45  N.  H. 
574,  holding  mortgage  debt  discharged  where  mortgage  foreclosed  by  possession  on 
part  of  premises  of  value  of  debt;  Spencer  v.  Herford,  4  Wend.  381,  holding  re- 
lease of  equity  of  redemption  payment  pro  tanto  of  bond  if  of  less  value  than  debt. 

Cited  in  reference  notes  in  43  A.  S.  R.  839,  on  judgment  for  deficiency  on  fore- 
closure of  mortgage;  72  A.  D.  163,  on  recovery  of  balance  due  after  foreclosure  in 
equity  in  suit  on  bond  at  law. 

C^ted  in  notes  in  4  LJt^.  206,  on  action  at  law  for  deficiency  after  foreclosure 
of  mortgage;  103  A.  S.  R.  55,  on  necessity  that  sale  under  power  in  mortgage  be 
for  reasonable  price  where  deficiency  judgment  is  sought. 

—  Of  land  contract. 

Cited  in  Herkimer  Mfg.  ft  Hydraulic  Co.  v.  Small,  21  Wend.  273;  Savage  v. 
Stone,  1  Utah,  35, — holding  action  lies  for  difference  between  contract,  price  of 
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premises,  and  amount  received  on  resale;  Haley  y.  Bennett,  6  Port.  (Ala.)  452, 
on  right  of  vendor  in  contract  for  sale  of  land  to  obtain  deficiency  judgment  in 
chancery. 

How  defldenoy  on  foreclosiure  determined. 

Cited  in  Snyder  v.  Blair,  33  N.  J.  Eq.  208,  holding  amount  received  on  mortgage 
sale  fixes  value  of  premises  for  purpose  of  ascertaining  deficiency;  Frank  v. 
Davis,  136  N.  Y.  276,  17  L.R.A.  306,  31  N.  E.  1100,  29  Abb.  N.  C.  294,  22  N.  Y. 
Civ.  Proc.  Rep.  426,  holding  deficiency  may  be  determined  in  foreclosure  of  prior 
mortgage  surplus  taking  place  of  property. 

15  AM.  DEO.  475,  HUNT  ▼.  PKAKB,  6  COW.   476. 
Idability  of  infants  on  contract. 

Cited  in  Fant  v.  Cathcart,  8  Ala.  726,  holding  bill  single  given  by  infant  for 
other  than  necessaries  voidable  but  may  be  ratified  after  majority. 

Cited  in  reference  note  in  36  A.  D.  297,  on  validity  of  infants'  contracts. 

Cited  in  notes  in  21  A.  D.  86,  on  validity  and  ratification  of  infants'  contracts; 
67  L.RJL.  684,  on  liability  of  infant  for  torts  arising  from  contract. 
~On  promise  to  nuurry. 

Cited  in  Hamilton  v.  Lomax,  26  Barb.  616,  6  Abb.  Pr.  142;  Fiebel  v.  Obersky,  13 
Abb.  Pr.  N.  S.  403n;  McConkey  v.  Barnes,  42  111.  App.  611,— holding  infant  not 
liable  on  his  executory  contract  to  marry;  Wise  v.  Schloesser,  111  Iowa,  16,  82 
N.  W.  439,  holding  judgment  for  breach  of  promise  rendered  against  minor  with- 
out defense,  erroneous;  Wells  v.  Hardy,  21  Tex.  Civ.  App.  454,  61  S.  W.  503,  hold- 
ing female  minor  though  above  eighteen  not  liable  for  breach  of  executory  contract 
to  marry;  Rush  v.  Wick,  81  Ohio  St.  621,  27  A.  R.  S.  623,  holding  infancy  when 
pleaded  valid  defense  in  action  for  breach  of  marriage  promise;  Leichtweiss  v. 
Treskow,  21  Hun,  487,  holding  an  infant  not  liable  for  breach  of  promise  although 
because  of  the  promise  connection  occurred ;  Willard  v.  Stone,  7  Cow.  22,  17  A.  D. 
496,  holding  promise  to  marry  by  infant  good  consideration  for  a  corresponding 
promise;  Hoitt  v.  Moulton,  21  N.  H.  686,  on  liability  of  person  of  full  age  upon 
contract  with  minor;  Crozier  v.  People,  1  Park.  Crim.  Rep.  463,  on  infancy  as  a 
defense  to  indictment  for  seduction  under  promise  of  marriage. 

Cited  in  notes  in  18  A.  S.  R.  627,  628,  on  infant's  contract  to  marry;  63  A.  D. 
634,  on  validity  of  infant's  contract  of  marriage;  40  A.  S.  R.  174,  on  infan^  as 
defense  to  breach  of  promise  suit. 
liiabillty  of  other  party  on  contract  with  person  nnder  disability. 

Cited  in  Hill  v.  Roderick,  2  Clark  (Pa.)  161,  3  Pa.  L.  J.  418,  holding  if  guardian 
settles  boundary  for  an  adult  and  infant,  adult  bound,  where  infant  acquiescing; 
Atwell  V.  Jenkins,  163  Mass.  362,  47  A.  S.  R.  463,  28  L.RJL.  694,  40  N.  E.  178, 
holding  insanity  of  one  party  does  not  give  to  the  other  the  right  to  avoid  con- 
tract. 

Cited  in  note  in  18  A.  S.  R.  696,  on  who  may  take  advantage  of  infancy. 

15  AM.  DEO.  477,  BfACKIB  ▼.  CAIRNS,  5  COW.  547. 
Validity  of  Judgments  or  conveyances  In  frand  of  creditors. 

Cited  in  Tunnell  v.  Jefferson,  6  Harr.  (Del.)  206,  holding  judgment  bond  given 
by  guardian  to  sureties  as  indemnity  valid  as  against  subsequent  judgment 
creditors;  Henriques  v.  Hone,  2  Edw.  Ch.  120,  holding  instruments  brought  with- 
in statute  against  fraudulent  conveyances  voidable  only  as  against  creditors  not 
absolutely  void;  Jackson  ex  dem.  Cary  v.  Parker,  9  Cow.  73,  holding  sale  of 
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knd  by  one  indebted  in  oonBideration  of  support  of  family  void  at  to  erediton; 
Oook  ▼.  Bennett,  60  Him,  8,  14  N.  Y.  Supp.  683,  holding  agreement  that  mort- 
gagor may  deal  with  property  as  his  own  on  making  annual  payments,  void 
against  creditors;  Livesay  t.  Beard,  22  W.  Va.  585,  holding  under  deed  fraud- 
ulent on  face  no  Tmlid  act  can  be  done  to  prejudice  unsecured  creditor;  Weed 
▼.  Pierce,  9   Cow.  722,  holding  judgment  creditor  may  maintain  bill  against 
person  debtor  loaned  to  for  purpose  of  corering  up;  Ward  y.  Enders,  29  HI.  619, 
holding  conveyance  void  as  to  creditors  should  be  set  aside  as  against  such 
creditors  and  privies;  First  Nat.  Bank  v.  Kennedy,  91  Ala.  470,  8  So.  652;  hold- 
ing conveyance  tainted  with  actual  fraud  cannot  be  permitted  to  stand  as  security 
for  party  participating  in  fraud;  Vanbuskirk  v.  Hartford  F.  Ins.  Co.  14  Conn, 
valid  elsewhere;  Holmes  v.  Harshberger,  31  W.  Va.  516,  7  S.  E.  452,  holding 
vendor's  lien  void  as  to  creditors  where  he  gave  deed  to  vendee's  wife  to  de- 
fraud them. 

Qted  in  reference  notes  in  28  A.  D.  206,  on  validity  of  fraudulent  conveyances 
as  between  parties;  89  A.  S.  R.  777,  on  voidability  of  transfers  in  fraud  of 
creditors;  16  A.  8.  R.  260;  on  invalidity  of  judgments  confessed  by  assignor; 
SO  A.  D.  722,  on  voidability  of  judgment  given  to  delay  or  defraud  creditors; 
29  A.  D.  136,  260;  78  A.  S.  R.  801,— on  invalidity  of  judgment  given  to  delay  or 
defraud  creditors;  42  A.  D.  331,  on  right  to  impeach  judgment  for  fraud  or 
oollusion. 

Cited  in  notes  In  28  A.  8.  R.  118,  on  collateral  attacks  upon  judgments  for 
fraud  or  collusion;  8  A.  8.  R.  732,  on  enforcement  of  promissory  note  given 
for  lands  conveyed  in  fraud  of  creditors. 

Distinguished  in  First  Nat.  Bank  v.  Central  Nat.  Bank,  124  N.  Y.  552,  27 
N.  E.  247,  holding  knowledge  of  creditor  receiving  payment,  of  the  fraudulent 
intent  of  assignor  does  not  prejudice  him;  Lansing  v.  Woodworth,  1  Sandf.  43, 
2  N.  Y.  Leg.  Obs.  250,  holding  judgment  confessed  to  secure  existing  and  future 
accommodation  indorsements,  valid. 
«A8  against  or  trustee  for  creditors. 

Cited  in  Reagan  v.  First  Nat.  Bank,  157  Ind.  628,  61  N.  B.  575,  holding  mort- 
gage by  corporation  securing  certain  creditors  and  preferred  stockholders  void 
as  against  trustee  for  creditors;  Pillsbury  v.  Kingon,  33  N.  J.  Eq.  287,  36  A.  R. 
566,  holding  assignee  for  creditors  may  sue  to  set  aside  conveyances  by  assignor 
in  fraud  of  creditors. 
Fraudulent  assignment  for  creditors. 

Cited  in  Willey  v.  Reynolds,  2  Ind.  Terr.  350,  51  S.  W.  972,  holding  omission 
of  assignor  to  state  amount  due  each  preferred  creditor  will  not  render  assign- 
ment void;  Robins  v.  Embry,  Smedes  ft  M.  Ch.  207,  holding  assignment  by 
bank  requiring  payment  of  expenses  of  president  for  management,  not  void  on 
face;  Hollister  v.  Loud,  2  Mich.  309,  holding  assignment  valid  though  assign- 
or and  assignee  acted  in  anticipation  of  immediate  issuing  of  attachment; 
Burrows  v.  Alter,  7  Mo.  424,  holding  creditor  voluntarily  becoming  party  to 
assignment,  with  knowledge  of  facts,  cannot  question  its  validity;  Varnum  v. 
Camp,  13  N.  J.  L.  326,  25  A.  D.  476,  holding  foreign  assignment  though  valid 
where  made  cannot  dispose  of  moveables  here  in  manner  prohibited  by  law; 
CrcK^  V.  Rindskopf,  34  Hun,  457;  CNeil  v.  SaUnon,  25  How.  Pr.  246,— holding 
partnership  assignment,  providing  for  payment  of  individual  debts  pro  rata 
latter  being  unequal,  void;  Burdick  v.  Post,  12  Barb.  168,  holding  assignment 
for  creditors  void  which  provides  assignee  may  sell  on  credit;  Hone  v.  Woolsey, 
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2  Edw.  Ch.  289,  holding  new  assignment  valid  where  trustees  reassigned  to  as- 
signor because  original  assignment  invalid;  Dana  v.  Lull,  17  Vt.  390,  holding 
assignment  for  specified  creditors  not  providing  for  disposition  of  surplus,  void 
as  to  other  creditors;  Worthen  v.  Griffith,  59  Ark.  662,  43  A.  S.  R.  60,  28  S.  W. 
286,  holding  corporation  assignment  with  preferences  not  void  because  judgment 
was  confessed  intending  property  to  be  sold  by  receiver;  Storm  v.  Davenport, 
1  Sandf.  Ch.  136,  holding  mortgage  transferred  in  trust  for  creditor  on  eve  of 
general  assignment  did  not  pass  by  assignment. 

Cited  in  reference  notes  in  27  A.  D.  207,  on  validity  of  assignment  for  benefit 
of  creditors;  42  A.  D.  692,  as  to  when  assignment  for  creditors  is  void;  2  A.  S. 
R,  25,  on  effect  of  provision  for  attorney's  fee  in  assignment  for  creditors;  74 
A.  D.  516,  on  necessity  that  assignment  for  creditors  include  all  of  debtor's 
property. 

Cited  in  note  in  68  A.  S.  R.  97,  on  effect  of  fraud  on  assignment  for  benefit 
of  creditors. 

—  Requirement  that  creditors  release  claims. 

Cited  in  Jones  v.  Dougherty,  10  Ga.  273,  on  validity  of  assignment  of  part  of 
property  for  creditors  releasing  and  surplus  to  other  creditors;  Grover  v.  Wake- 
man,  11  Wend.  187,  26  A.  D.  624,  holding  assignment  with  preferences  dependent 
on  execution  of  release  of  all  claims,  void;  Hastings  v.  Belknap,  1  Denio,  190, 
holding  assignment  not  void  where  trustees  bound  themselves  to  debtor  to  pro- 
cure release  from  all  except  certain  creditors. 

—  Preferences. 

Cited  in  Roberts  v.  Victor,  130  N.  Y.  686,  29  N.  B.  1026,  holding  preference 
largely  in  excess  of  actual  indebtedness  renders  assignment  void;  Wilson  v. 
Forsyth,  24  Barb.  106,  holding  assignment  with  preferences  and  not  embracing 
all  debtor's  property  not  void  for  those  reasons;  Hahn  v.  Salmon,  10  Sawy.  183, 
20  Fed.  801,  holding  confession  of  judgment  followed  by  assignment  for  cred- 
itors one  transaction  and  void  as  giving  preference. 

Cited  in  note  in  12  L.R.A.  808,  as  to  what  preferences,  in  assignments  for 
benefit  of  creditors,  are  valid. 

—  Reservations  by  assignor. 

Cited  in  Atkinson  v.  Jordan,  5  Ohio,  293,  24  A.  D.  281;  Clafiin  v.  Iseman,  23 
S.  C.  416, — holding  assignment  giving  preference  to  releasing  creditors  and  direct- 
ing return  of  surplus,  void  as  against  nonconsenting  creditors;  Hoffman  v.  Mack- 
aU,  6  Ohio  St.  124,  64  A.  D.  637;  Wright  v.  Linn,  16  Tex.  34;  Seward  v.  Jackson, 
8  Cow.  406,— on  effect  of  reservations  by  grantor  for  his  own  benefit,  contained 
in  instrument  of  conveyance;  M'Clurg  v.  Lecky,  3  Penr.  &  W.  83,  23  A.  D.  64, 
holding  assignment  in  trust  for  benefit  of  assignor  or  family,  void  as  to  cred- 
itors; Curtis  V.  Leavitt,  16  N.  Y.  9,  on  validity  of  conveyance  of  debtor's  prop- 
erty in  trust  where  some  use  or  advantage  reserved  to  debtor;  Richards  v.  Ha«- 
zard,  1  Stew.  &  P.  (Ala.)  139,  holding  assignment  for  creditors  by  which  as- 
signor appropriates  to  himself  certain  amount  for  his  support,  void;  Young  v. 
Heermans,  66  N.  T.  374,  holding  transfer  by  debtor  of  his  property  in  trust  for 
life  then  to  pay  his  debts,  fraudulent;  Van  Wyck  v.  Seward,  18  Wend.  376  (dis- 
senting opinion),  on  validity  of  conveyance  where  insolvent  grantor  stipulates 
for  support  of  family;  McLean  v.  Button,  19  Barb.  460,  holding  conveyance  of 
personalty  in  consideration  of  support  of  grantor  and  family  void  as  against  sub- 
sequent creditors;  Sommerville  v.  Horton,  4  Yerg.  641,  26  A.  D.  242,  holding  deed 
of  trust  grantor  retaining  possession,  void  where  only  use  of  property  is  in  its 
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«oii8imiptioii;  Bishop  v.  Haliey,  13  How.  Pr.  154,  holding  assignment  for  two 
«reditors,  silent  ss  to  whether  there  are  others  not  mentioning  surplus,  not 
presumptWely  void;  Goodrich  v.  Downs,  6  Hill,  438,  holding  assignment  for 
four  creditors  making  no  provision  for  others  and  directing  return  of  surplus, 
ipoid;  Van  Nest  ▼.  Yoe,  1  Sandf.  Ch.  4,  2  N.  Y.  Leg.  Obs.  70,  holding  assignment 
Toid  where  made  with  intent  to  reserre  surplus  after  payment  of  debts;  D'lver- 
nois  ▼.  Leavitt,  23  Barb.  63,  holding  judgment  confessed  to  assignee  who  is 
also  creditor  and  still  claiming  under  assignment,  fraudulent  and  void;  Berry  v. 
Biky,  2  Barb.  307,  holding  assignment  for  benefit  of  creditors  consenting,  grantor 
reserving  control  for  six  months,  and  surplus,  void;  Judson  v.  Gardner,  4  N.  Y. 
Leg.  Obs.  424,  holding  assignment  by  partnership  which  creates  trust  for  benefit 
of  member  before  payment  of  creditors,  void;  Elias  v.  Farley,  3  Keyes,  398,  5 
Abb.  Pr.  N.  S.  39,  holding  assignment  void  when  preference  made  in  such  form 
that  a  benefit  results  to  assignor;  Coolidge  v.  Melvin,  42  N.  H.  510,  holding  con- 
v^ance  by  insolvent,  for  but  part  consideration  advanced,  in  trust  for  grantor 
and  family  void;  Haven  v.  Richardson,  5  N.  H.  113,  holding  neither  stipulations 
for  release  by  parties  to  deed  nor  of  reservation  of  surplus  conclusive  of  fraud; 
Brown  v.  Knoz^  6  Mo.  302,  holding  assignm^t  with  stipulation  that  creditors 
should,  within  given  time  execute  release,  void;  Green  v.  Trieber,  3  Md.  11,  hold- 
ing assignment  with  preferences  providing  for  retention  of  possession  of  prop- 
erty by  assignor  until  sale,  void;  Pierson  v.  Manning,  2  Mich.  445,  holding  as- 
signment with  preferences  requiring  reservation  of  land  until  personalty  ex- 
hausted, unless  assignor  consents  to  sale,  void;  Green  v.  Branch  Bank,  33  Ala. 
643,  holding  trust  deed,  executed  before  Code,  for  creditors  and  for  support  of 
family,  not  fraudulent  on  face;  Grimshaw  v.  Walker,  12  Ala.  101,  holding  as- 
signment, with  preferences,  surplus  going  to  creditors  executing  release  within 
four  months,  balance  to  assignor,  void. 

Cited  in  notes  in  21  A.  D.  432,  on  assignment  reserving  benefit  to  grantor; 
36  A.  D.  293,  on  effect  of  reservation  for  debtor's  benefit  in  deed  of  assignment 
for  creditors;  38  A.  D.  263,  on  effect  on  assignment  of  partial  reservation  for 
assignor's  benefit;  25  A.  D.  655,  on  effect  of  reservation  in  assignment  for  cred- 
itors for  benefit  of  assignor  or  his  family;  23  A.  D.  71,  on  invalidity  of  assign- 
ment for  creditors  containing  reservation  for  benefit  of  debtor's  family;  48  A. 
D.  724,  on  vitiation  of  deed  of  assignment  by  reservation  of  benefit  to  debtor. 

Distinguished  in  Canal  Bank  v.  Cox,  6  Me.  395,  holding  assignment  reserving 
necessary  furniture  and  means  of  paying  small  debts  and  family  expenses,  valid; 
Beck  V.  Burdett,  1  Paige,  305,  19  A.  D.  436,  holding  that  mere  hypothetical  reser- 
vation of  surplus  will  not  render  assignment  invalid  where  only  supposedly  suffi- 
cient property  assigned;  Winteringham  v.  Lafoy,  7  Cow.  735,  holding  assignment 
providing  for  reassignment  after  all  debts  paid,  not  fraudulent  as  to  creditors; 
Conkling  v.  Carson,  11  111.  503,  holding  assignment  not  void  because  it  provides 
for  returning  surplus  to  assignor. 
Right  to  prefer  creditors. 

Cited  in  Wilder  v.  Winne,  6  Cow.  284,  holding  debtor  in  failing  circumstances 
may  prefer  one  creditor  to  another  by  confessing  judgment  or  otherwise;  Wilder 
V.  Fondey,  4  Wend.  100,  on  right  of  failing  debtor  to  prefer  one  creditor  to  an- 
other; Waterbury  v.  Sturtevant,  18  Wend.  353,  holding  debtor  after  verdict  and 
before  judgment  may  prefer  another  creditor  by  conveying  land  preventing  lien 
of  judgment;  Waples-Platter  Co.  v.  Low,  4  C.  C.  A.  205,  10  U.  S.  App.  704,  54 
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Fed.  93,  holding  preference  of  $1,600  for  debt  of  $600  intending  subtequently  to 
direct  application  of  difference  conclusively  fraudulent. 

Cited  in  reference  notes  in  26  A.  D.  490,  on  preference  to  creditors;  26  A.  D. 
439,  656;  26  A.  D.  247;  41  A.  D.  91,— on  right  of  debtor  to  prefer  one  creditor 
to  another;  24  A.  D.  293,  on  right  to  prefer  creditors  in  assignment;  28  A.  D. 
219;  44  A.  D.  229,— on  rig^t  of  debtor  to  prefer  one  creditor  or  class  of 
creditors  if  done  in  good  faith. 

Cited  in  note  in  26  A.  D.  584,  on  preferences  to  creditors. 

—  Right  of  corpora  tion. 

Cited  in  Ex  parte  Conway,  4  Ark.  302,  holding  corporation  unless  restrained  by 
■charter  may  make  assignment  for  single  creditor  to  exclusion  of  others;  Weyeth 
Hardware  &  Mfg.  Co.  v.  James-Spencer-Bateman  Co.  15  Utah,  110,  47  Pac.  604, 
holding  corporation  has  same  power  as  individual  to  prefer  creditors  in  absence 
of  statutory  restriction. 
Validity  of  bond. 

Cited  in  reference  notes  in  58  A.  S.  R.  657,  on  validity  of  official  bonds;  37  A.  • 
D.  571,  on  effect  of  noncompliance  with  statute  in  official  bonds. 

Transactions  void  in  part. 

Cited  in  Fackler  v.  Ford,  1  Kan.  Dassler's  ed.  21  Appz.,  holding  contract  in 
part  repugnant  to  law  may  be  enforced  as  to  that  part  not  repugnant;  Albert 
V.  Winn,  7  Gill,  446,  holding  conveyance  good  in  part  and  bad  in  part  as  against 
provisions  of  statute,  wholly  void;  Mittnacht  v.  Kelly,  3  Abb.  App.  Dec.  301,  6 
Abb.  Pr.  N.  S.  442,  46  How.  Pr.  467,  3  Keyes,  407,  holding  chattel  mortgage 
void  as  to  stock  in  trade  because  of  fluctuating  lien,  void  as  to  horse  included; 
Barton  v.  Port  Jackson  &  U.  N.  PI.  Road  Co.  17  Barb.  397,  on  validity  of  con- 
tract based  upon  two  considerations  one  of  them  being  unlawful;  De  Beerski  v. 
Paige,  36  N.  Y.  537  (affirming  47  Barb.  172),  holding  that  if  part  of  an  entire 
contract  is  void  under  statute  of  frauds  the  whole  is  void;  Fiedler  v.  Day, 
2  Sandf.  594,  holding  assignment  void  in  respect  of  principal  preferred  debt, 
void  in  toto,  though  other  debts  valid;  Grover  v.  Wakeman,  11  Wend.  187,  25  A. 
D.  624,  holding  that  assignment  void  in  part  as  to  creditor's  is  wholly  void; 
Curtiss  V.  Leavitt,  15  N.  Y.  9,  on  effect  of  statute  against  trusts  for  grantor 
of  personalty  where  transaction  void  only  in  part;  Tickner  v.  Wiswall,  9 
Ala.  305,  holding  conveyance  fraudulent  as  to  part,  void  as  to  whole  as  against 
creditors;  Webb  v.  Ingham,  29  W.  Va.  389,  1  S.  E.  816,  holding  deed  from 
husband  void  where  wife  participates  in  attempt  to  add  flctitious  to  valid  con- 
sideration; Pepper  v.  Haight,  20  Barb.  429,  holding  mortgage  void  where  part 
consideration  therefor  is  sale  of  premises  held  adversely  by  third  person;  Lande- 
man  v.  Wilson,  29  W.  Va.  702,  2  S.  £.  203,  holding  deed  wholly  void  as  against 
creditors  if  fraudulent  as  to  any  provision  therein;  Beach  v.  Walker,  6  Conn.  190, 
holding  illegal  charges  by  officer  in  making  levy  on  land  rendered  whole  levy  void; 
Goodman  v.  Newell,  13  Conn.  75,  33  A.  D.  378,  holding  ouster  from  one  of  three 
pieces  of  land  in  same  deed,  does  not  render  whole  conveyance  void;  Lippincott 
V.  Shaw  Carriage  Co.  25  Fed.  577,  holding  priority  of  judgments  on  notes  for 
which  mortgage  security  given  not  affected  because  mortgage  declared  invalid. 

—  Usnrions  transactions. 

Cited  in  Seymour  v.  Strong,  4  Hill,  255,  on  effect  of  usury  in  part  of  trans- 
action upon  whole  transaction;  Rapelye  v.  Anderson,  4  Hill,  472  (dissenting 
opinion),  on  effect  of  usury  in  part  of  one  transaction  upon  whole  transaction. 
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Costs  in  action  of  equitable  nature. 

(Sted  in  Cannifigham  t.  Freeborn,  11  Wend.  240  (dissenting  opinion),  on  al- 
lowance of  costs  on  dismissal  of  creditors'  bill  wben  dreumstances  would  in- 
duce snspiciim;   Re  Wright,  16  Fed.  482,  holding  costs  arising  from  reasonable 
defense  to  claim  against  vessel  by  part  owner  chargeable  against  vessel. 
Distinguished  in  Murray  t.  Blatchford,  2  Wend.  221,  on  right  to  allow  costs  on 

reversal  of  decree. 

Court  dec'sions  as  anthorlty. 
ated  in  Butler  v.  Van  Wyck,  1  BUI,  438   (dissenting  opinion),  on  binding 

effect  of  decision  of  highest  court  as  a  precedent. 

15  AM.   DBO.    507,   DOB  BX  DEM.   TATEM  T.   PAINB,    11   N.    O.    (4 
HAWKS)    64. 

Determination  of  boundary  lines. 

Cited  in  Magee  v.  Doe,  22  Ala.  699,  holding  that  question  as  to  what  are  bound- 
ary lines  question  of  law  when  they  are  fixed  by  grant;  Doe  ex  dem.  Marshall 
V.  Fisher,  40  N.  a  (1  Jones,  L.)  Ill;  Whittelsey  v.  Kellogg,  28  Mo.  404,-— hold- 
ing that  jury  should  determine  where  boundaries  called  for  in  deed  are  and 
court  should  determine  what  boundaries  control;  Qark  v.  Wagoner,  70  N.  C.  706, 
holding  court  cannot  determine  location  of  comer  where  evidence  tends  to  show 
it  located  at  particular  place;  Spruill  v.  Davenport,  46  N.  C.  (1  Jones,  L.)  203, 
holding  instruction  to  seek  location  by  running  courses  erroneous  where  swamp 
called  for  in  one  of  three  localities;  Redmond  v.  Stepp,  100  N.  C.  212,  6  8.  E. 
727;  Watlrins  v.  King,  65  C  C.  A.  290,  118  Fed.  624,— on  relative  weight  of 
natural  monuments,  artificial  marks,  adjacent  boundaries,  and  courses  and  dis- 
tances in  construing  deed;  Mizell  v.  Simmons,  79  N.  0.  182  (dissenting  opinion), 
on  natural  objects  as  prevailing  over  courses  and  distances  in  construction  of 
deeds;  Riley  v.  QriffiTi,  16  Ga.  141,  60  A.  D.  726,  on  courses  and  distances  as 
pointers  and  guides  to  ascertain  natural  objects  of  boundaries;  Strickland  v. 
Draugiian,  88  N.  G.  316,  holding  line  must  be  extended  to  natural  object  and 
distance  disregarded  where  deed  calls  for  it;  Lamar  v.  Minter,  13  Ala.  31,  on 
admissibility  of  parol  evidence  to  limit,  enlarge,  or  explain  the  terms  of  a  deed. 

Gited  in  reference  notes  in  28  A.  D.  684,  on  what  are  boundaries  as  a  ques- 
tion of  law;  28  A.  D.  584,  on  natural  objects  prevailing  over  courses  and  dis- 
tances; 39  A.  S.  R.  826,  on  monuments  and  natural  objects  prevailing  over 
courses  and  distances;  88  A.  D.  701,  on  marked  trees  on  line  actually  run  and 
marked  as  controlling  line  which  courses,  distances,  or  description  indicate. 

Gited  in  notes  in  22  A.  D.  642,  on  boundaries;  30  A.  D.  740,  as  to  flexibility  of 
rule  that  monuments  control;  30  A.  D.  737;  31  A.  D.  164,—  on  superiority  of 
monuments  over  courses  and  distances. 
Effect  wben  objections  not  raised  on  trial. 

Gited  in  Beattie  v.  Abercrombie,  18  Ala.  9,  holding  objection  to  secondary 
evidence  comes  too  late  when  made  for  first  time  on  appeal. 

16  AM.  DEC.  510,  WIIiSON  ▼.  MYERS,  11  N.  €.    (4  HAWKS)    78. 
Entry  of  judgment  or  order  nnnc  pro  tunc. 

Gited  in  Power  t.  Lenoir,  22  Mont.  169,  56  Pac.  106,  holding  nunc  pro  tune 
order  appointing  lather  guardian  ad  litem  after  trial  and  before  judgment 
unauthorised;  Mitchell  v.  Schoonover,  16  Or.  211,  8  A.  S.  R.  282,  17  Pac  867, 
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holding  party  entitled  to  order  entering  judgment  nunc  pro  tunc  after  death 
of  adversary  where  coiirt  caused  delay. 

Cited  in  reference  notes  in  35  A.  D.  626,  on  entry  of  judgment  nunc  pro  tunc; 
37  A.  D.  600,  on  effect  of  nunc  pro  tunc  entry  or  amendment  of  judgments  or 
order. 

Cited  in  note  in  4  A.  S.  R.  829,  as  to  when  entry  of  judgment  nunc  pro  tune  is 
proper. 
Effect  of  new  remedy  on  cause  of  action. 

Cited  in  Butner  ▼.  Keelhn,  51  N.  C.  (6  Jones,  L.)  60,  on  effect  of  statute  giving 
new  remedy  upon  an  act  that  was  a  tort  at  common  law;  Mills  v.  United  States, 
12  L.R.A.  673,  46  Fed.  738,  holding  claim  against  United  States  for  damage 
to  rice  fields  by  construction  of  dam  sounds  in  tort. 
Discharge  of  Judgment  for  statutory  damages. 

Cited  in  Gillet  v.  Jones,  18  N.  C.  (1  Dev.  &  B.  L.)  339,  on  right  to  discharge 
judgment  where  damages  for  erection  of  mill  have  been  assessed  but  injury 
ceases. 
Damming  back  water. 

Cited  in  note  in  59  LJLA.  861,  on  who  are  liable  for  damming  back  water 
of  stream. 

15  AM.  DEC.  512,  TATIiOR  ▼.  SHUFFORD,  11  N.  €.  (4  HAWKS)    116. 
Rebutter. 

Cited  in  Bell  v.  Adams,  81  N.  C.  118,  holding  "B's"  heirs  rebutted  where 
"B"  as  tenant  in  common  gave  warranty  deed,  and  afterwards  inherited  from 
cotenant;  Souther  land  v.  Stout,  68  N.  C.  446,  holding  heir  rebutted  by  war- 
ranty deed  of  father  having  but  life  estate  unless  heir  connected  with  reversion. 
Estoppel  by  deed. 

Cited  in  Weeks  v.  Wilkins,  139  N.  C.  215,  51  S.  E.  909,  on  estoppel  of  bargainor 
in  deed  of  bargain  and  sale  from  showing  he  was  not  seised;  Wool  v.  Fleetwood, 
136  N.  C.  460,  67  L.R.A.  444,  48  S.  E.  785,  on  estoppel  of  devisee  by  deed  con- 
taining covenants  of  seisin,  quiet  enjoyment  and  against  enciunbrancos. 

Cited  in  notes  in  23  A.  D.  673,  as  to  estoppel  from  deeds  of  bargain  and 
sale;  16  A.  D.  754,  on  notice  by  recitals  in  deeds. 
—  As  to  after-acquired  title. 

Cited  in  Hallyburton  v.  Slagle,  132  N.  C.  947,  44  S.  E.  655,  holding  title  of 
fraudulent  grantor,  afterwards  bankrupt,  purchased  from  trustee  in  bank- 
ruptcy inures  to  original  grantee;  Buchanan  v.  Harrington,  141  N.  C.  39,  53  S. 
£.  478,  holding  entire  estate  in  grantee  where  tenant  in  common  gave  warranty 
deed  of  whole  afterwards  inheriting  from  cotenant;  Summerfleld  v.  White,  54 
W.  Va.  311,  46  S.  E.  154,  holding  warranty  deed  estops  grantor  from  assert- 
ing against  grantee  any  title  former  may  afterwards  acquire;  Walker  v.  Taylor, 
144  N.  C.  175,  56  S.  E.  877,  holding  party  claiming  inheritance  by  survivorship 
under  will  estopped  from  denying  title  of  her  grantee. 

Cited  in  reference  note  in  31  A.  D.  62,  on  estoppel  of  grantor  to  claim  land 
by  subsequently  acquired  title. 

Cited  in  note  in  58  A.  D.  584,  as  to  when  subsequently  acquired  title  by 
grantor  vests  in  grantee. 
Estoppel  of  state  or  its  assignee. 

Cited  in  C^cago,  St.  P.  M.  &  O.  R.  Co.  v.  Douglas  County,  134  Wis.  197, 
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U  L.RJL.(N.8.)1074,  114  N.  W.  611,  holding  state  not  estopped  from  taxing 
land  because  it  made  wrongful  claim  of  ownership  of  it;  Carolina  Nat  Bank 
V.  SUte,  60  a  C.  465,  85  A.  S.  R.  866,  38  S.  E.  629,  holding  state  not  estopped 
from  showing  superintendent  of  penitentiary  unauthorized  to  indorse  note  for 
state's  credit;  State  ▼.  Williams,  94  N.  C.  891,  on  estoppel  of  state  from  show- 
ing facts  on  subsequent  indictment  different  from  those  established  on  former 
indictment. 

Cited  in  reference  note  in  85  A.  S.  R.  870,  on  estoppel  of  state. 
—Of  assignee. 

ated  in  Wallace  v.  MaxweU,  32  N.  C.  (10  lied.  L.)  110,  61  A.  D.  380,  holding 
state  not  bound  by  estoppel  nor  is  the  assignee  of  the  state  bound;  Roberts 
V.  Cannon,  20  N.  C.  398  (4  Dev.  k  B.  L.  256),  holding  grantee  from  state  not 
estopped  to  deny  what  the  state  was  at  liberty  to  deny;  Tolson  v.  Mainor,  86 
K.  C.  236,  holding  defendant  in  ejectment  deriving  title  from  state  may  show 
prior  grant  to  third  party. 
Eridence  admissible  on  question  of  boundary. 

Cited  in  Adams  v.  Stanyan,  24  N.  H.  406,  holding  surveys  and  plans  made 
under  acta  of  Congress  or  by  authority  of  state  legislatures  competent  evidence 
of  boundaries;  Hartzog  v.  Hubbard,  19  N.  C.  (2  Dev.  &  B.  L.)  241,  holding 
declarations  of  deceased  surveyor  admissible  in  evidence  in  questions  of  bound- 
ary; Stroud  V.  Springfield,  28  Tex.  649,  holding  common  reputation  in  neigh 
borhood  admissible  with  regard  to  ancient  boundaries  if  formed  before  action 
commenced;  Huffman  v.  Walker,  83  N.  C.  411,  holding  that  location  of  boun- 
daries mentioned  in  deed  may  be  established  by  parol  proof  and  by  reputation; 
Gibson  v.  Poor,  21  N.  H.  440,  53  A.  D.  216,  holding  that  in  settling  disputed 
line  between  lots  corresponding  undisputed  line  between  adjacent  lots  ad- 
missible. 
Mode  of  fixing  boundary. 

Cited  in  reference  note  in  90  A.  D.  692,  on  whether  survey  is  presumed  to  have 
been  made  by  magnetic  instead  of  true  meridian. 

15  AM.  DEC.  519,  HARDEN  T.  MoKINNIE,  11  N.  O.   (4  HAWKS)   279. 
Sufficiency  of  levy. 

Cited  in  Green  v.  Burke,  23  Wend.  490,  holding  that  indorsing  levy  on  execu- 
tion in  presence  of  debtor  and  in  view  of  colts  levied  constitutes  valid  levy. 
Title  acquired  by  levy. 

Cited  in  Badham  v.  Cox,  33  N.  C.   (11  Ired.  L.)   466,  holding  title  acquired 
after  return  of  fi.  fa.  not  subject  to  sale  under  venditioni  eaponoB  issued  thereon. 

Cited  in  reference  note  in  58  A.  D.  59,  on  levy  of  execution  upon  land  not 
devesting  judgment  debtor  of  title  thereto. 

Cited  in  note  in  58  A.  D.  360,  on  special  property  in  sheriff  under  levy  on  per- 
sonalty. 
Proper  time  to  make  levy  and  sale. 

Cited  in  Waldrop  v.  Friedman,  90  Ala.  157,  24  A.  8.  R.  776,  7  So.  610,  holding 
levy  upon  land  made  after  expiration  of  time  allowed  by  law  therefor  void; 
Green  v.  Burke,  23  Wend.  490,  to  point  that  sheriff  is  without  power  to  make 
tovy  after  return  day;  Maynard  v.  Moore,  76  N.  C.  158,  to  point  that  entry 
of  levy  on  land  made  under  fl.  fa.  retained  until  after  return  day  invalid; 
SeaweU  v.  Bank  of  Cape  Fear,  14  N.  C.  (3  Dev.  L.)  279,  22  A.  D.  722.  holding  sale 
Am.  Dec  Vol.  1X1.-9. 
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by  sheriff  made  shortly  after  return  day  void  though  levy  indorsed  at  proper 
time;  Morgan  ▼.  Doe,  16  Ala.  190;  Hightower  ▼.  Handlin,  27  Ark.  20;  Love  t. 
Gates,  24  N.  C.  (2  Ired.  L.)  14, — holding  that  sheriff  cannot  sell  land  after  return 
day  without  authority  of  new  writ;  Young  t.  Smith,  23  Tex.  6»8,  76  A.  D.  81, 
holding  sale  under  venditioni  ewponaa  issued  upon  a  previously  returned  levy 
valid;  Samuel  v.  Zachery,  26  N.  C.  (4  Ired.  L.)  377,  holding  venditioni  exponas 
to  sell  lands  tested  after  defendant's  death  void  without  sci.  fa.  against  heirs; 
Tarkinton  v.  Alexander,  19  N.  C.  (2  Dev.  &  B.  L.)  87,  holding  writ  directed  "to 
the  sheriff*'  to  sell  land  levied  upon  by  his  predecessor  does  not  authorized 
sale  by  'late  sheriff." 

Annotation  cited  in  Waldrop  v.  Friedman,  90  Ala.  167,  24  A.  S.  R.  776,  7 
So.  610,  upon  same  point. 

Cited  in  reference  note  in  64  A.  D.  176,  on  validity  of  sale  of  property  after 
return  day  of  execution. 

Cited  in  notes  in  76  A.  D.  84,  86,  87,  on  officer's  power  after  return  day  of 
writ,  by  venditioni  ewponas  or  otherwise,  to  sell  property;  61  L.R.A.  383,  on 
effect  of  death  of  sole  judgment  debtor  after  levy,  but  before  sale. 

Distinguished  in  Smith  v.  Spencer,  26  N.  C.  (3  Ired.  L.)  266,  holding  that 
venditioni  exponaa  may  issue  at  a  term  subsequent  to  return  of  levy  upon 
land;  Doe  ex  dem.  Tayloe  v.  Gaskins,  12  N.  C.  (1  Dev.  L.)  296,  holding  that 
sheriff  may  validly  sell  the  land  on  the  return  day. 

15  AM.  DEO.  528,  MOORE  v.  MOORE,  11  N.  O.  (4  HAWKS)  858. 
Contribution  between  Joint  debtors. 

Cited  in  Van  Petten  v.  Richardson,  68  Mo.  379,  holding  debtor  entitled  to  re- 
cover at  law  from  codebtor  amount  paid  in  excess  of  his  share,  with  costs;  Shoe- 
maker  v.  Wood,  9  Kulp,  436,  holding  that  action  for  contribution  may  be  main- 
tained by  joint  debtor  paying  debt  before  suit;  Sherling  v.  Long,  122  Ga.  797,  60 
S.  E.  936,  holding  limitations  accrue  against  right  of  contribution  from  time 
original  debt  discharged;  Hood  v.  Morgan,  47  W.  Va.  817,  36  S.  E.  911,  refusing 
contribution  as  against  one  who  successfully  defended  action  by  creditor  against 
him  as  one  of  the  sureties. 

Cited  in  reference  notes  in  29  A.  D.  72,  on  doctrine  of  contribution;  26  A.  D. 
266;  27  A.  D.  612, — on  contribution  between  cosureties;  40  A.  D.  430,  on  right 
to  contribution  among  cosureties ;  69  A.  D.  634,  on  basis  of  contribution  among  co- 
sureties; 26  A.  D.  203,  on  foundation  in  equity  of  doctrine  of  contribution. 

Cited  in  note  in  98  A.  S.  R.  33,  on  foundation  of  right  to  contribution  not 
based  on  express  promise. 
Right  to  share  in  Indemnity  taken  by  cosurety. 

Cited  in  Seibert  v.  Thompson,  8  Kan.  66,  holding  that  securities  taken  by  one 
surety  for  his  indemnity  inure  to  benefit  of  cosurety;  Fagan  v.  Jacocks,  16  N.  G. 
(4  Dev.  L.)  263,  holding  that  indemnity  subsequently  taken  by  one  inures  to  bene- 
fit of  his  cosureties;  Hall  v.  Robinson,  30  N.  C.  (8  Ired.  L.)  66,  to  same  point; 
Miller  v.  Sawyer,  30  Vt.  412,  holding  surety  subsequently  receiving  indemnifying 
note  bound  to  account  to  cosurety  for  proceeds  thereof;  Cannon  v.  Connaway,  6 
DeL  Ch.  669,  holding  sureties  entitled  to  share  in  indemnity  taken  by  cosurety, 
he  not  disclosing  such  taking;  Long  v.  Bamett,  38  N.  C.  (3  Ired.  £q.)  631,  hold- 
ing that  indenmity  taken  by  surety  inures  to  benefit  of  cosurety,  unless  contrary 
agreement  proved;  McDowell  County  v.  Nichols,  131  N.  C  601,  92  A.  S.  R.  786, 
42  S.  E.  938,  holding  that  one  about  to  become  surety  may  stipulate  for  separate 
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Becurity,  though  cosureties  ignorant  thereof;  Leggett  v.  McClellAnd,  39  Ohio  St 
024,  denying  that  where  principal's  wife  mortgaged  her  separate  estate  to  secure 
one  surety  same  inured  to  cosurety's  benefit. 

Cited  in  reference  notes  in  71  A.  S.  R.  906,  on  right  of  cosurety  to  in- 
demnity;  27  A.  D.  720,  on  collateral  security  to  indorser  inuring  to  benefit  of 
creditor. 

Cited  IB  note  in  43  A.  D.  663,  566,  on  right  of  surety  as  to  indemnity  held  by 
cosurety. 

Distinguished  in  Moore  v.  Moberly,  7  B.  Mon.  299,  holding  that  all  sureties 
should  participate  in  mortgage  given  one  who  is  surety  separately  in  some  cases 
and  jointly  in  others. 

15  AM.  BGC.  526,  BELL  T.  BIjOUNT,   11  N.  O.    (4  HAWKS)    884. 
Injunction  against  nuisance. 

Cited  in  Oolmnbus  v.  Rodgers,  10  Ala.  37,  holding  that  injunction  will  lie  to 
restrain  an  interference  with  plaintiff's  franchise  to  collect  tolls;  PhoBuix  v.  Emi- 
gration Comrs.  1  Abb.  Pr.  466,  refusing  to  restrain  erection  of  immigrant  depot; 
Moyamensing  Twp.  v.  Long,  1  Pars.  Sel.  Eq.  Cas.  143,  enjoining  completion  oi 
building  encroaching  on  public  street;  Clark  ▼.  Lawrence,  69  N.  C.  (6  Jones,  Eq.) 
83,  78  A.  D.  241,  holding  that  equity  will  restrain  use  of  cemetery  upon  proof  that 
same  is  a  nuisance;  Privett  v.  Whitaker,  73  N.  C.  664,  holding  that  one  cannot 
complete  wooden  house  after  passage  of  ordinance  declaring  such  houses  nuisances; 
Atty.  C^en.  y.  Lea,  38  N.  C.  (3  Ired.  Eq.)  301,  holding  injunction  improper  where 
it  is  doubtful  that  the  proposed  mill  will  prove  a  nuisance. 

Cited  in  reference  notes  in  38  A.  D.  668,  on  injunction  in  cases  of  equity;  30 
A  D.  572;  64  A.  D.  361, — on  injunction  against  nuisance;  118  A.  S.  R.  879,  on 
injunction  against,  or  abatement  of,  nuisance  created  or  maintained  by  two  or 
more  persons. 

Cited  in  notes  in  73  A.  D.  114,  on  injunctions  against  threatened  nuisances; 
118  A.  S.  R.  882,  on  necessity  that  injury  be  irreparable  to  warrant  injunction 
against  two  or  more  persons  creating  or  maintaining  nuisance. 

Distinguished  in  State  ex  rel.  Circuit  Attorney  y.  Uhrig,  14  Mo.  App.  413,  re- 
fusing injunction  to  restrain  maintenance  of  dramshop,  though  same  a  public 
nuisance. 
—  Relatiiig  to  waters. 

Cited  in  Atty.  Qen.  ex  rel.  Raleigh  y.  Hunter,  16  N.  C.  (1  Dey.  Eq.)  12,  re- 
straining maintenance  of  disease-spreading  milldam  notwithstanding  pendency  of 
indictment  therefor;  Vickers  y.  Durham,  132  N.  C.  880,  44  6.  E.  686,  refusing  to 
restrain  the  depositing  of  sewage  on  plaintiff's  land,  the  eyidence  not  showing 
irreparable  injury;  Pedrick  y.  Raleigh  &  P.  S.  R.  Co.  143  N.  C.  486,  10  LJI.A. 
(N.S.)  664,  65  S.  E.  877,  holding  that  completion  of  bridge  at  certain  point  will 
not  be  restrained  unless  fact  of  nuisance  clearly  shown. 

Cited  in  notes  in  59  L.R.A.  886,  on  equitable  relief  against  damming  back  water 
of  stream;  40  L.R.A.  470,  on  injuncticm  by  municipalities  against  pollution  of 
waters  and  other  matters  affecting  health. 

Distinguished  in  Atty.  Gen.  ex  rel.  Eason  y.  Perkins,  17  N.  C.  (2  Dey.  Eq.)  38, 
refusing  to  restrain  rebuilding  of  mill  which  would,  though  injuring  plaintiff, 
benefit  neighborhood. 
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15  AM.  BEG.  529,  WRIGHT  T.  liATHROP,  2  OHIO,  88. 

What  operates  to  discbarere  Joint  trespasser. 

Cited  in  Turner  v.  Hitchcock,  20  Iowa,  310,  holding  that  plaintiff's  marrying  a 
joint  trespasser  operates  to  discharge  cotrespassers ;  Matthews  v.  Menedger,  2 
McLean,  145,  Fed.  Cas.  No.  9,289,  holding  judgment  against  joint  trespasser  not  a 
bar  to  action  against  cotrespasser. 

Cited  in  reference  notes  in  38  A.  D.  612,  on  judgment  as  bar  to  second  action ; 
43  A.  D.  667,  on  effect  of  judgment  against  one  of  several  joint  tort  feasors;  32  A. 
D.  340,  on  unsatisfied  judgment  against  one  of  several  for  detention  of  property 
as  bar  to  suit  against  another  person  guilty  of  same  detention. 

Cited  in  notes  in  73  A.  D.  144,  on  joint  and  several  liability  of  cotrespassers; 
54  A.  D.  205,  on  judgment  against  one  cotrespasser  as  bar  to  action  against  other ; 
58  L.R.A.  427,  on  effect  of  judgment  against  one  joint  tort  feasor  with  satis- 
faction in  whole  or  in  part  on  liability  of  the  other;  92  A.  S.  R.  887,  on  effect 
of  unsatisfied  judgment  against  one  wrongdoer  on  liability  of  others;  73  A.  D.  145, 
on  necessity  of  plaintiff  recovering  separate  judgments  electing  de  meUaribus 
damnia, 

15  AM.  DEO.  533,  JOHNSON  t.  HAINES,  2  OHIO,  55. 
Validity  of  defectiTely  executed  or  acknowledged  instrnment. 

Cited  in  Kane  v.  Moulton,  7  Ohio  N.  P.  293,  1  Ohio  Dec.  410,  holding  mortgage 
defectively  witnessed  invalid  as  against  subsequent  grantees  with  notice;  White 
V.  Denman,  16  Ohio,  59,  holding  recorded  mortgage  defectively  witnessed  inopera- 
tive againsb  subsequent  judgment  creditors;  Langmede  v.  Weaver,  65  Ohio  St.  17, 
60  N.  E.  992,  holding  same  of  lease  defectively  executed  and  acknowledged;  Rich- 
ardson V.  Bates,  8  Ohio  St.  257,  holding  lease  defectively  acknowledged  and  at- 
tested insufficient  to  support  action  for  rent  founded  thereon;  Brannon  v.  Bran- 
non,  2  Disney  (Ohio)  224,  to  point  that  an  improperly  executed  or  acknowledged 
mortgage  is  not  entitled  to  recordation;  Warner  v.  Baltimore  &  O.  R.  Co.  31 
Ohio  St.  265,  holding  copy  of  record  of  sealed  instrument  defectively  executed 
and  acknowledged  inadmissible  as  evidence;  Sloane  v.  McConahy,  4  Ohio,  157, 
holding  unacknowledged  bond  covenanting  to  lay  pipes,  not  a  conveyance. 

Distinguished  in  Dodd  v.  Bartholomew,  44  Ohio  St.  171,  5  N.  E.  866,  holding 
mortgage  valid  lien  from  time  of  recordation,  though  various  errors  occurred  in 
names  of  parties. 
Description  in  acknowledgment  of  ofHcer  taking  it. 

Cited  in  Simpson  v.  Montgomery,  25  Ark.  365,  99  A.  D.  228,  holding  that  equity 
will  relieve  against  mistake  made  in  describing  officer  taking  acknowledgment; 
Livingston  v.  M'Donald,  9  Ohio,  168,  sustaining  acknowledgment  taken  before 
foreign  judge,  though  fact  of  his  authority  not  set  forth;  Tuten  v.  Gazen,  18  Fla. 
751,  holding  recital  in  acknowledgment  as  to  office  of  person  taking  same  prima 
facie  proof  of  such  fact. 

Cited  in  reference  note  in  41  A.  D.  415,  on  invalidity  of  acknowledgment  which 
does  not  show  official  character  of  person  taking. 

Cited  in  notes  in  108  A.  S.  R.  549,  on  necessity  for  setting  forth  in  certificate  of 
acknowledgment  official  character  of  officer  taking  same;  41  A.  D.  171,  on  proof 
of  official  character  of  person  taking  acknowledgment. 
Recording  nndelivered  deeds. 

Cited  in  Harvey  v.  Jones,  1  Disney  (Ohio)  65,  holding  that  the  recording  of 
an  undelivered  deed  is  of  no  effect. 
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Deeds  not  within  recording  statntes. 

Cited  in  Berry  t.  Seawall,  13  C.  C.  A.  101,  31  U.  S.  App.  30,  65  Fed.  742,  1 
Ohio  Fed.  Dec.  100,  to  point  that  copies  of  records  of  deeds  not  contemplated  bj 
recording  statutes  are  not  evidence. 

15  AM.  DSC.  584,  EXiIjIS  ▼.  BITZBR,  2  OHIO,  89. 
Release  of  one  joint  wrongdoer. 

Cited  in  Snyder  v.  Witt,  99  Tenn.  618,  42  8.  W.  441,  holding  that  satisfaction 
made  by  one  joint  wrongdoer  discharges  all;  Brown  ▼.  Kencheloe,  3  Coldw.  192, 
holding  that  satisfaction  from  one  joint  wrongdoer  discharges  all,  whether  so 
intended  or  not;  Ducey  v.  Patterson,  37  Colo.  216,  119  A.  S.  R.  284,  9  L.R.A. 
(N.8.)  1066,  86  Pac.  109,  holding  that  satisfaction  in  faTor  of  one  joint  tort 
feasor  discharges  all,  notwithstanding  contrary  stipulation;  McBride  v.  Scott, 
132  Mich.  176,  102  A.  8.  R.  416,  61  L.R.A.  445,  93  N.  W.  243,  1  A.  &  E.  Ann. 
Cas.  61 ;  Abb  v.  Northern  P.  R.  Co.  28  Wash.  428,  92  A.  S.  R.  864,  58  L.R.A.  293, 
68  Pac.  964, — holding  that  release  of  one  joint  wrongdoer  discharges  others,  not- 
withstanding contrary  stipulation ;  Vigeant  ▼.  Scully,  35  111.  App.  44,  holding  that 
satisfaction  by  one  of  two  wrongdoers  sererally  liable  discharges  other;  Turner 
V.  Hitchcock,  20  Iowa,  310,  holding  that  plaintiff's  marrying  a  joint  trespasser 
discharged  the  cotrespassers ;  Breslin  v.  Peck,  38  Hun,  623,  holding  that  where 
wrongdoers  were  sued  jointly,  but  verdict  and  judgment  were  several,  satisfaction 
of  one  judgment  discharged  other;  Bums  v.  Womble,  131  N.  C.  173,  42  S.  E.  573, 
holding  that  releasing  sheriff  from  liability  in  serving  writ  operates  to  release 
plaintiff  therein;  Ellis  v.  Esson,  50  Wis.  138,  36  A.  R.  830,  6  N.  W.  518,  holding 
that  contract  not  to  sue  joint  wrongdoer  does  not  discharge  others  unless  con- 
sideration therefor  intended  as  a  full  satisfaction. 

Cited  in  reference  notes  in  29  A.  D.  602,  on  release  of  one  joint  debtor  as 
release  of  all;  41  A.  D.  371,  on  release  of  one  of  several  joint  trespassers  dis- 
charging all. 

Cited  in  notes  in  100  A.  S.  R.  402;  58  L.R.A.  301,— on  effect  of  accord  and 
satisfaction  of  one  joint  tort  feasor  on  liability  of  the  other;  73  A.  D.  146;  11 
A.  S.  R.  907,  908, — on  effect  of  release  given  to,  or  satisfaction  accepted  from  one 
of  several  joint  wrongdoers;  92  A.  S.  R.  876,  on  effect  of  partial  satisfaction  by 
one  joint  tort  feasor;  92  A.  S.  R.  874,  on  right  to  only  one  complete  satisfaction 
from  joint  tort  feasors;  92  A.  S.  R.  882,  on  effect  of  reservation  in  release  of  one 
joint  tort  feaoor  of  right  to  hold  others. 

Distinguished  in  Bell  v.  Perry,  43  Iowa,  368,  holding  judgment  obtained  against 
one  joint  wrongdoer,  not  satisfied  by  dismissing  pending  action  against  other  on 
pajrment  of  costs. 
When  accord  and  satisfaction  may  be  pleaded. 

Cited  in  Heim  v.  Carron,  11  Smedes  Sc  M.  361,  49  A.  D.  65,  holding  that  plea 
of  accord  and  satisfaction  may  be  filed  in  action  of  trespass. 

15  AM.  DEC.  539,  BGGGS  v.  THOMPSON,  2  OHIO,  95. 
Effect  of  foreclosure  on  title  to  crops. 

Cited  in  Foss  v.  Marr,  40  Neb.  559,  59  N.  W.  122,  holding  that  matured  crop, 
though  unsevered,  does  not  pass  to  purchaser  at  foreclosure  sale;   Caesilly  v. 
Rhodes,  12  Ohio,  88,  holding  same  of  crop  of  growing  wheat. 
Possession  as  a  requisite  to  maintenance  of  trespass. 

Cited  in  Yorgensen  v.  Yorgensen,  6  Neb.  383,  holding  action  of  trespass  not 
maintainable  by  one  not  in  possession. 
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Cited  in  reference  note  in  68  A.  D.  69,  on  levy  of  execution  upon  land  not  de- 
vesting  judgment  debtor  of  title  thereto. 

15  AM.  DEC.  542,  FUI/TON  T.  STUART,  2  OHIO,  215. 
What  ooTenants  run  with  the  land. 

Cited  in  Sutliff  v.  Atwood,  16  Ohio  St.  186,  holding  that  contract  to  pay  certain 
rent  for  farm  and  stock  thereon  runs  with  the  land;  Gilmer  v.  Mobile  &  M.  R. 
Co.  79  Ala.  669,  68  A.  R.  623,  holding  same  of  railroad's  covenant  to  establish 
flag  station,  prohibited  sale  of  intoidcants,  and  allow  grantor  privileges. 

Cited  in  reference  notes  in  27  A.  D.  84,  663;  36  A.  D.  94;  80  A.  D.  189,-— on 
what  covenants  run  with  land;  36  A.  D.  716,  on  covenant  or  agreement  not  to 
build  on  adjacent  land  of  grantor,  inuring  to  benefit  of  purchasers  from  grantee. 

Cited  in  notes  in  2  L.R.A.  199,  on  covenants  in  deed  running  with  the  land;  61 
A.  D.  306,  on  what  are  covenants  in  lease  running  with  land. 

Distinguished  in  Crawford  v.  Chapman,  17  Ohio,  449,  holding  action  not  main- 
tainable in  name  of  grantee  against  lessee  upon  express  covenant  of  lease  to 
pay  rent. 
What  are  subleases,  and  what  liabilities  arise  thereunder. 

Cited  in  Shannon  v.  Grindstaff,  11  Wash.  636,  40  Pac.  123,  holding  sublease 
created  where  lessee  lets  portion  of  premises;  Hicks  v.  Martin,  26  Mo.  App.  369; 
Noble  V.  Becker,  3  Brewst.  ( Pa. )  560, — to  same  point ;  Hogg  v.  Reynolds,  61  Neb. 
768,  87  A.  S.  R.  622,  86  N.  W.  479,  holding  one  acquiring  by  assignment  lessee's 
interest  in  distinct  part  of  leased  land,  liable  only  for  proportionate  share  of 
rent;  Jones  v.  Smith,  14  Ohio,  606,  holding  that  transfer  of  lease  of  house  and 
furniture  not  an  assignment  unless  both  house  and  furniture  included  therein; 
Beck  V.  Minnesoto  &  W.  Grain  Co.  131  Iowa,  62,  7  L.R.A.(N.S.)  930,  107  N.  W. 
1032,  to  point  that  lessor  cannot  sue  sublessee  upon  lessee's  covenant  to  pay  rent; 
Williams  v.  Michigan  C.  R.  Co.  133  Mich.  448,  103  A.  S.  R.  468,  96  N.  W.  708, 
holding  landlord  accepting  from  tenant  surrender  and  assignment  of  interest  in 
subleases,  not  entitled  to  recover  rent  from  sublessees. 

Cited  in  reference  notes  in  16  A.  S.  R.  439,  on  remedies  of  lessor  against  sub- 
lessee; 61  A.  D.  642,  on  remedies  by  lessor  against  assignees  and  sublessees; 
1  A.  S.  R.  83,  on  liability  of  tenants  in  comm<in  holding  as  assignees  of  leased 
premises. 

Cited  in  notes  in  117  A.  S.  R.  97,  on  what  is  a  subletting;  61  A.  D.  306;  86 
A.  D.  406, — distinguishing  between  assignment  of  lease  and  subletting;  10  A.  S.  R. 
664;  11  L.R.A.  866, — on  liability  of  sublessee  to  lessor;  16  E.  R.  C.  602,  on  right 
of  lessor  to  maintain  action  against  assignee  or  sublessee  where  lessee  assigns  for 
shorter  period  than  lease. 

15  AM.  BGC.  546,  BBNTIiBY  ▼.  DEFOREST,  2  OHIO,  221. 
Essentials  to  instnunent  of  conveyance. 

Cited  in  Horton  v.  Murden,  117  Ga.  72,  43  S.  E.  786,  holding  it  essential  that 
instrument  to  conveying  interest  in  land  contain  words  showing  intention  to 
convey. 

Cited  in  note  in  31  A.  S.  R.  28,  on  effect  of  indorsement  or  assignment  of  deed 
as  a  conveyance. 

15  AM.  DEC.  547,  MATTOX  v.  MATTOX,  2  OHIO,  288. 
Divorce  where  both  parties  at  fault. 

Cited  in  Conant  v.  Conant,  10  Cal.  249,  70  A.  D.  717,  holding  wife  guilty  of 
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de8erti<m  entitled  only  to  divorce  a  meuaa  becaiue  of  huBband's  adnltery;  Bilcen- 
bnry  ▼.  Eikenbory,  33  Ind.  App.  69,  70  N.  E.  837,  holding  wife  guilty  of  adnlteiy 
not  entitled  to  divorce  on  ground  of  abandonment;  Burke  ▼.  Burke,  44  Kan. 
307,  21  A.  8.  R.  283,  24  Pac.  466;  Haines  t.  Haines,  62  Tex.  216,— holding 
husband  guilty  of  adultery  not  entitled  to  divorce  on  ground  of  wife's  adultery; 
Day  ▼.  Day,  71  Kan.  386,  80  Pac.  974,  6  A.  &  E.  Ann.  Gas.  169,  holding  hus- 
band guilty  of  cruelty  and  desertion  not  entitled  to  divorce  on  ground  of  wife's 
adultery;  Church  v.  Church,  16  R.  I.  667,  7  L.RJL  386,  19  AiL  244,  holding 
husband  guilty  of  cruelty  not  entitled  to  divorce  on  ground  of  wife's  adultery; 
Usher  v.  Fisher,  93  Md.  298,  48  Atl.  833,  holding  that  divorce  will  not  be 
granted  where  both  parties  guilty  of  adultery;  Alexander  v.  Alexander,  140  Ind. 
555,  38  N.  E.  855,  holding  that  divorce  will  not  be  granted  where  both  parties 
are  guilty  of  cruelty. 

Cited  in  reference  note  in  70  A.  D.  724,  on  refusal  of  divorce  to  complainant 
guilty  of  same  crime  of  which  he  complains. 

Cited  in  notes  in  86  A.  S.  R.  334,  336,  on  mutuality  of  fault  as  defense  in 
divorce  proceedings;  86  A.  8.  R.  336,  on  adultery  of  plaintiff  as  defense  in  action 
for  divorce  on  ground  of  adultery. 
Decree  for  mllmony. 

Cited  in  Elliott  v.  Elliott,  34  Colo.  298,  83  Pac  630,  holding  alimony  is  im- 
properly decreed  where  divorce  is  denied  because  of  mutual  guilt;  De  Witt  v. 
De  Witt,  67  Ohio  8t.  340,  66  N.  E.  136,  to  point  that  the  jurisdiction  of  courts  of 
Ohio  in  suits  for  alimony  is  statutory;  Mullane  v.  Folger,  21  Ohio  L.  J.  277,  10 
Ohio  Dec.  Reprint,  485,  holding  decree  for  alimony  becomes  dormant  tmless  kept 
alive  by  execution. 

16  AM.  BBC.  647,  KA8SIE  T.  liONG,  2  OHIO,  287. 
Effect  of  death  of  party  to  execution  proceeding. 

Cited  in  Brown  v.  Parker,  15  IlL  307,  holding  execution  sued  out  in  name  of 
deceased  plaintiff,  void ;  Cist  v.  Beresford,  1  Ohio  C.  C.  32,  1  Ohio  C.  D.  19,  hold- 
ing that  the  action  must  be  reviewed  by  administrator  where  plaintiff  dies  before 
levy  made. 

Cited  in  reference  note  in  18  A.  D.  344,  on  effect  of  death  of  plaintiff  or  de- 
fendant after  levy. 

Cited  in  note  in  61  L.R.A.  393,  on  effect  of  death  of  one  of  the  parties  after 
judgment  upon  remedy  by  execution. 
—  Of  defendant. 

Cited  in  Sumner  v.  Moore,  2  McLean,  59,  Fed.  Cas.  No.  13,610,  holding  that 
death  of  defendant  does  not  affect  execution  and  levy  made  prior  thereto; 
Mundy  v.  Bryan,  18  Mo.  29,  sustaining  sale  made  subsequent  to  defendant's  death 
under  levy  made  prior  thereto;  United  States  v.  Drennen,  Hempst.  320,  Fed.  Cas. 
No.  14,992;  Fritsch  v.  Van  Mittendorff,  2  Cin.  Super.  Ct.  Rep.  261,— holding  to 
point  that  sale  may  be  made  where  levy  made  prior  to  defendant's  death ;  Bigelow 
V.  Renker,  26  Ohio  St.  542,  holding  sale  under  i>enditioni  ewponaa  issued  after  de- 
fendant's death,  valid  where  levy  was  made  prior  thereto;  Cartney  v.  Reed,  5 
Ohio,  221,  holding  sale  made  where  levy  was  under  fi.  fa.  issued  subsequent  to 
defendant's  death,  void;  Davis  v.  Oswalt,  18  Ark.  414,  68  A.  D.  182,  to  point  that 
a  levy  cannot  be  made  subsequent  to  defendant's  death. 

Cited  in  reference  notes  in  22  A.  D.  329,  on  effect  of  defendant's  death  after 
execution;  38  A.  D.  465;  68  A.  D.  187, — on  effect  of  defendant's  death  after  is- 
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suance  and  levy  of  execution;  56  A.  D.  436,  on  effect  on  sheriff's  power  to  levy 
or  sell  of  death  of  judgment  debtor  before  or  after  execution  issued;  62  A.  D.  768, 
on  validity  of  executions  issued  or  served  after  death  of  defendant  or  dissolution 
of  defendant  corporation. 

Cited  in  note  in  61  L.R.A.  366,  on  necessity  of  revivor  on  death  of  sole  judg- 
ment debtor  before  issuance  of  execution. 

Disapproved  in  Warder  v.  Tainter,  4  Watts,  270,  on  right  to  take  out  execution 
without  sci.  fa.  after  defendant's  death. 
Sufficiency  of  description  of  land. 

Cited  in  Wofford  v.  McKinna,  23  Tex.  36,  76  A.  D.  63,  holding  description  in  tax 
deed  requiring  extrinsic  evidence  to  identify  land,  insufficient;  Hershey  v.  Hiomp- 
son,  50  Ark.  484,  8  S.  W.  689,  holding  assessment  of  land  for  taxation,  describing 
it  as  "part  of  designated  section,  void;  Spiech  v.  Tiemey,  56  Neb.  614,  76  N. 
W.  1090,  holding  describing  lot  in  assessment  for  taxes  thereon  as  "part  of  lot  6," 
insufficient;  Richardson  v.  Simpson,  82  Md.  156,  33  Atl.  457,  holding  tax  sale 
advertisement  in  effect  describing  the  land  as  part  of  a  named  tract,  insufficient; 
Raymond  v.  Longsworth,  4  McLean,  481,  Fed.  Cas.  No.  11,595;  Blair  Town  Lot 
&  Land  Co.  v.  Scott,  44  Iowa,  143;  Stanberry  v.  Nelson,  Wright  (Ohio)  766; 
Lafferty  v.  Byers,  5  Ohio,  458;  Burchard  v.  Hubbard,  11  Ohio,  316;  Hiunphries  v. 
Huffman,  33  Ohio  St.  395;  Head  v.  James,  13  Wis.  641, — holding  describing  land 
sold  for  taxes  as  being  certain  niunber  of  acres  of  named  tract,  insufficient. 

Cited  in  reference  note  in  125  A.  S.  R.  627,  on  necessity  for  description  of  land 
to  validity  of  tax  assessment. 
Power  of  tenants  in  common  to  make  Joint  demise. 

Cited  in  Wilkinson  v.  Fleming,  2  Ohio,  301,  holding  tenants  in  conmion  may 
make  a  joint  demise. 
Rights  and  duties  of  next  friends,  etc. 

Cited  in  note  in  97  A.  S.  R.  1005,  on  rights  and  duties  of  guardians  ad  litem 
and  next  friends  of  infants. 
Necessity  of  notice  to  parties  in  interest. 

Cited  in  Littlefield  v.  Tinsley,  26  Tex.  353,  holding  the  notice  required  by 
statute  to  be  given  by  probate  courts  decreeing  sales,  a  jurisdictional  matter. 
Plaintiff^s  retaking  possession  as  defense  to  action  of  ejectment. 

Cited  in  McChesney  v.  Wainwright,  5  Ohio,  462,  holding  it  no  defense  to  action 
of  ejectment  that  plaintiff  takes  possession  pending  suit. 

15  AM.  DEO.  558,  SERGEANT  t.  STEINBERGER,  2  OHIO,  305. 
Existence  of  joint  tenancies,  tenancies  by  entireties,  etc. 

Cited  in  McClaskey  v.  Barr,  64  Fed.  781,  to  point  that,  notwithstanding  the 
rule  at  common  law,  joint  tenancies  have  no  existence  in  Ohio;  Berry  v.  Seawall, 
13  C.  C.  A.  101,  31  U.  S.  App.  30,  65  Fed.  742  (reversing  Seawall  v.  Berry,  56  Fed. 
731);  Tabler  v.  Wiseman,  2  Ohio  St.  207, — to  point  that  joint  tenancies,  with 
their  common-law  incidents,  do  not  exist  in  Ohio;  Miles  v.  Fisher,  10  Ohio  1,  36 
A.  D.  61,  holding  that  survivorship  does  not  attach  to  estate  expressly  limited  in 
joint  tenancy;  Wilson  v.  Fleming,  13  Ohio,  68,  holding  that  survivorship  does 
not  attach  to  a  conveyance  to  husband  and  wife;  Penn  v.  Cox,  16  Ohio,  30,  hold- 
ing same  of  a  devise  to  husband  and  wife ;  Farmers  &  M.  Nat.  Bank  v.  Wallace,  45 
Ohio  St.  152,  12  N.  E.  439;  Helvie  v.  Hoover,  11  Okla.  687,  69  Pac.  958,— holding 
that  conveyance  to   husband  and   wife   constitutes   them   tenants   in   common; 
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Hoffman  v.  Stigers,  28  Iowa,  802,  holding  same  of  a  judgment  in  partition  settling 
land  upon  husband  and  wife;  Thompson  t.  Dingman,  2  Ohio  Dec.  Reprint,  711, 
holding  bequest  to  two  or  more  persons  creates  a  tenancy  in  common;  Simons  v. 
McLain,  51  Kan.  163,  32  Pac.  919,  holding  surviyorship  incident  to  estate  created 
by  conveying  land  to  two  persons  jointly;  Baker  t.  Stewart,  40  Kan.  442,  10  A. 
S.  R.  213,  2  Lt.R.A.  434,  19  Pac.  904  (dissenting  opinion),  on  nature  of  estate 
created  by  conveyance  to  husband  and  wife. 

Cited  in  reference  notes  in  36  A.  D.  63,  on  existence  of  joint  tenancy  in  Ohio; 
41  A.  S.  R.  429,  as  to  when  husband  and  wife  are  ootenants;  10  A.  8.  R.  99,  as 
to  how  estate  by  entirety  arises  and  effect  of  statutes;  88  A.  D.  696,  on  convey- 
ince  to  husband  and  wife  vesting  in  them  estate  by  entireties. 

Cited  in  notes  in  30  luRwA.  316,  as  to  where  and  to  what  extent  entirety  estate 
exists;  18  A.  D.  381,  on  states  where  tenancy  by  entireties  does  not  exist. 

Disapproved  in  Jackson  ex  dem.  Suffem  v.  McConnell,  19  Wend.  176,  32  A.  D. 
439;  Ketchum  v.  Walsworth,  6  Wis.  96,  68  A.  D.  49, — holding  that  survivorship 
attaches  to  conveyance  to  husband  and  wife. 
Extent  to  which  common  law  adopted. 

Cited  in  Knapp  v.  Thomas,  39  Ohio  St.  377,  46  A.  R.  462,  holding  certain  early 
English  statute  regulating  pardons,  not  in  force  in  Ohio;  Boyle  v.  State,  6  Ohio 
C.  C.  163,  3  Ohio  C.  D.  397,  holding  same  of  common-law  rule  respecting  liability 
of  proprietors  of  newspaper  for  libels  appearing  therein;  Kerwacker  v.  Cleveland, 
C.  &  C.  R.  Co.  30  Ohio  St.  172,  62  A.  D.  246,  holding  same  of  rules  regulating 
rights  of  one  allowing  his  cattle  to  stray  from  his  land. 

Cited  in  note  in  22  L.RJ^.  606,  on  limitation  of  adoption  of  common  law  in 
United  States. 

15  AM.  DEC.  555,  WALSH  v.  RINGER,  2  OHIO,  827. 
Sufficiency  of  description  of  land. 

Cited  in  Stahl  v.  Van  Vleck,  63  Ohio  St.  136,  41  N.  E.  36,  holding  conveyance 
sufiSciently  definite  where  land  intended  by  parties  could  be  located;  Payton  v. 
HcPhaul,  128  Ga.  610,  68  a  K  60;  Bybee  v.  Hageman,  66  111.  619,— holding  con- 
veyance of  certain  number  of  acres  in  named  comer,  sufficiently  definite;  Smith 
T.  Nelson,  1 10  Mo.  562,  19  S.  W.  734,  holding  same  of  similar  description  in  tax 
deed;  American  Freehold  Land  Mortg.  Co.  v.  Pace,  23  Tex.  Civ.  App.  222,  66  S. 
W.  377,  to  same  point;  Bowers  v.  Chambers,  63  Miss.  269,  holding  describ- 
ing land  sold  for  taxes  as  being  13  acres  off  certain  comer  or  end  of  named 
tract,  sufficient;  Annan  v.  Baker,  49  N.  H.  161,  holding  tax  deed  describing  land 
as  being  certain  number  of  acres  of  named  tract  and  giving  two  boundaries,  suf- 
ficient; Cunningham  v.  Harper,  Wright  (Ohio)  366,  holding  tax  deed  describing 
land  as  being  61  acres  in  northeast  part  of  named  tract,  sufficient;  Dolan  v.  Trele* 
▼an,  31  Wis.  147,  holding  reservation  in  tax  deed  of  certain  number  of  acres 
in  designated  comer,  sufficiently  definite;  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Beidler, 
46  Ark.  17,  holding  deed  excepting  6  acres  in  named  corner  sufficiently  definite; 
Johnson  v.  Ashland  Lumber  Co.  47  Wis.  326,  2  N.  W.  662,  holding  exception  of  7 
acres  to  be  taken  on  east  side  of  certain  section,  sufficiently  definite;  Hay  v. 
Storrs,  Wright  (Ohio)  711,  holding  reservation  of  half  acre  in  form  of  square, 
on  street  opposite  certain  residence,  sufficient;  Edrington  v.  Hermann,  97  Tex.  193, 
77  S.  W.  408,  on  right  where  so  many  acres  are  called  for  to  survey  same  in  a 
square  from  the  comer  as  a  base;  Lamar  v.  Minter,  13  Ala.  31,  holding  conveyance 
of  certain  number  of  acres  of  "south  part"  of  designated  section  is  not  a  convey- 
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ance  of  south  half  of  such  section;  Pickering  ▼.  Pickering,  60  N.  H.  349,  determin- 
ing how  to  locate  a  devise  of  6  acres  in  named  comer  of  certain  field;  Dotson  ▼. 
Milliken,  27  App.  D.  C.  600,  holding  broker  procuring  purchaser  for  certain  num- 
ber of  acres  of  large  tract,  entitled  to  his  commissions. 

Criticized  in  College  Comer  &  R.  Gravel  Road  Co.  t.  Mobs,  92  Ind.  119,  hold- 
ing complaint  to  recover  land  describing  it  as  ''about  %  acre,"  situated  in 
certain  comer  of  named  section,  insufficient. 

Disapproved  in  Emshwiller  v.  Tyner,  16  Ind.  App.  133,  44  N.  £.  811,  on 
grantee's  right  to  make  the  location  where  certain  number  of  acres  are  granted 
from  larger  tract. 

15  AM.  DEO.  557,  TIEBNAN  T.  BEAM,  2  OHIO,  888. 
Right  of  vendor  to  lien  for  purchase  money  and  Its  priority. 

Cited  in  Ahrend  v.  Odiome,  118  Mass.  261,  19  A.  R.  449,  holding  doctrine  that 
vendor  has  lien  for  unpaid  purchase  money  does  not  obtain  in  Massachusetts; 
Smith  V.  O'Connor,  6  Ohio  Dec.  Reprint,  936,  6  Ohio  L.  J.  414;  Nash  v.  LeClercq, 
2  Ohio  L.  J.  146,  Fed.  Cas.  No.  10,021, — holding  that  where  no  security  is  taken 
a  lien  arises  in  favor  of  vendor  for  purchase  money;  Hunter  v.  Hunter,  7  Ohio 
Dec.  Reprint,  79,  holding  vendor's  lien  enforceable  so  long  as  right  of  action  for 
purchase  money  exists;  Miller  v.  Albright,  60  Ohio  St.  48,  63  N.  B.  490,  holding 
that  vendor's  lien  has  precedence  over  lien  of  judgment  creditors;  Neil  v.  Kinney, 
11  Ohio  St.  68,  holding  mecHanic's  liens  subject  to  prior  vendor's  lien,  notwith- 
standing vendor  was  given  mortgage. 

Cited  in  reference  notes  in  17  A.  D.  167;  24  A.  D.  691;  37  A.  D.  633^  39  A.  D. 
202;  40  A.  D.  460;  46  A.  D.  272,  62  A.  D.  66,  212;  60  A.  D.  669,— on  vendor's  lien 
upon  real  estate  for  purchase  money;  39  A.  D.  330,  on  creation,  existence,  and 
extent  of  vendor's  lien. 
—  Effect  of  taking  note  or  bond. 

Cited  in  reference  notes  in  81  A.  D.  241,  on  effect  of  taking  note  or  bond  on 
vendor's  lien;  68  A.  D.  623,  on  taking  note  for  purchase  money  as  affecting 
vendor's  lien. 

Criticized  in  Williams  v.  Roberts,  6  Ohio,  36,  holding  that  vendor's  lien  does  not 
exist  where  vendor  conveys  and  receives  notes  with  collateral  security. 
Assignability  of  vendor's  lien. 

Cited  in  Hall  v.  Click,  6  Ala.  363,  39  A.  D.  327,  holding  vendor's  lien  not  en- 
forceable by  one  taking  note  without  recourse;  Smith  v.  Smith,  9  Abb.  Pr.  N.  S. 
420,  1  Sheldfm,  238,  holding  that  vendor's  lien  does  not  pass  where  vendor  as- 
signs debt  without  recourse;  Shall  v.  Biscoe,  18  Ark.  142;  Taylor  v.  Foote,  Wright 
(Ohio)  356;  Brush  v.  Kingsley,  14  Ohio,  20, — ^holding  that  vendor's  lien  does  not 
pass  to  assignee  of  note  given  for  purchase  money;  Lavender  v.  Abbott,  30  Ark. 
172,  holding  that  vendor's  lien  descends  to  heir  upon  same  terms  as  held  by 
ancestor;  Hatry  v.  Painesville  k  Y.  R.  Co.  1  Ohio  C.  C.  426,  1  Ohio  G.  D.  238, 
to  point  that  legatee  of  the  debt  may  enforce  the  vendor's  lien. 

Cited  in  reference  notes  in  60  A.  D.  669,  on  right  to  assign  vendor's  lien;  81 
A.  D.  241,  on  assignment  of  note  given  to  secure  purchase  money  of  land  as  carry- 
ing with  it  vendor's  lien  on  property;  13  A.  D.  629,  on  descent  of  vendor's  lien  to 
heirs  or  devisees  of  vendor. 

Cited  in  notes  in  13  L.R.A.  188,  on  assignability  of  vendor's  lien;  28  A.  D.  199, 
on  existence,  waiver,  and  assignability  of  vendor's  lien. 
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L088  or  ^rml'ver  of  Tendor's  Hen. 

Cited  in  Boos  ▼.  Ewing,  17  Ohio,  500,  49  A.  D.  478,  holding  vendor  by  taking 
mortgage  does  not  release  his  lien  for  unpaid  purchase  money. 

Cited  in  reference  notes  in  24  A.  D.  692;  77  A.  D.  101, — on  waiver  of  vendor's 
lieo;  38  A.  S.  R.  825,  as  to  when  vendor's  lien  is  not  waived;  76  A.  S.  R.  881, 
on  discharge  of  vendor's  lien. 

Cited  in  note  in  46  A.  D.  194,  on  effect  of  vendor's  death  upon  vendor's  lien. 
Ground  for  refusing  spedflo  performanoe. 

Cited  in  reference  note  in  34  A.  D.  112,  as  to  when  default  or  negligence  is 
ground  lor  refusal  of  specific  performance. 
Belief  In  equity. 

Cited  in  Compton  v.  Wabash,  St.  L.  &  P.  R.  Co.  7  Ohio  L.  J.  99,  holding  vendor 
cannot  be  compelled  to  convey  until  purchase  price  is  paid;  Dickey  v.  Beatty,  14 
Ohio  St.  389,  to  point  that  equity  may  aid  defective  execution  of  a  power  but 
eamiot  supply  the  want  thereof;  Idlby  v.  Ludlow,  4  Ohio,  469,  holding  that  equity 
will  not  aid  sale  made  by  administrator  when  law  court  found  that  he  had  no 
power  to  sell;  Piatt  v.  St  Clair,  7  Ohio,  pt.  2  p.  165,  to  point  that  equity  will 
aid  defective  conveyance  by  administrator  if  ha  have  power  to  convey. 

i5  AM.  DEO.  56t,  HOUGH  ▼.  HUNT,  2  OHIO,  495. 
Validity  of,  and  relief  fkom  oppresslre  oontraots. 

Cited  in  reference  notes  in  24  A.  D.  451 ;  42  A.  D.  182;  3  A.  S.  B.  724;  28  A. 
S.  R.  94;  39  A.  S.  R.  420;  53  A.  8.  R.  682,— on  rescission  of  contracts  in  equity; 
19  A.  D.  55,  as  to  when  rescission  of  contract  will  be  decreed;  17  A.  D.  50; 
57  A.  8.  R.  431,— on  equity  jurisdiction  over  rescission  of  contracts;  57  A.  D. 
598,  on  rescission  of  contracts  in  equity  in  absence  of  fraud,  accident,  or  mis- 
take; 39  A.  D.  158,  on  rescission  of  contracts  made  with  heirs;  33  A.  R.  184, 
on  enforeement  of  unconscionable  contracts. 

Cited  in  notes  in  81  A.  S.  R.  666,  on  unconscionable  contracts;  74  A.  D.  657,  on 
how  and  within  what  time  right  to  rescind  contract  must  be  exercised. 
—  Grounds  for  relief. 

Cited  in  Green  v.  Lowry,  38  Ga.  548,  holding  contract  of  one  whose  ignorance 
and  inexperience  is  taken  advantage  of,  unenforceable;  Kelley  v.  Caplice,  23  Kan. 
474,  33  A.  R.  179,  holding  assignee's  agreement  to  pay  beneficiary  in  endowment 
policy  substantial  sum  upon  her  signing  receipt  enabling  him  to  receive  amount 
due,  unenforceable;  Holmes  v.  Holmes,  1  Abb.  (U.  8.)  525,  Fed.  Cas.  No.  6,638, 
to  point  that  conveyance  of  property  worth  $25,000  for  $1,000  is  presumably  op- 
pressive; Brown  v.  Hall,  14  R.  I.  249,  51  A.  R.  375,  holding  that  equity  will  grant 
relief  where  party  gave  broker  a  note  bearing  excessive  interest 

Cited  in  reference  notes  in  55  A.  S.  R.  590,  on  rescission  of  contracts  for  mis- 
take of  facts;  59  A.  D.  615,  on  setting  aside  of  contracts  in  equity  for  con- 
structive fraud;  59  A.  D.  615,  on  setting  aside  contract  for  undue  influence;  79 
A  D.  457,  on  contracts  as  affected  by  inadequacy  of  consideration;  21  A.  D. 
603;  59  A.  D.  615, — on  setting  aside  contract  for  inadequacy  of  consideration; 
23  A.  D.  720,  as  to  when  intoxication  is  ground  for  avoiding  contract;  22  A.  D. 
526,  on  effect  of  intoxication  upon  contract  and  relief  in  equity. 

Distingoisbed  in  Boyce  v.  Fisk,  110  Cal.  107,  42  Pac.  473,  holding  that  equity 
will  not  grant  relief  against  interest,  though  much  in  excess  of  current  rate; 
Gsge  V.  Fisher,  5  K.  D.  297,  31  L.ItA.  557,  65  N.  W.  809,  holding  that  equity 
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will  not  relieve  one  who,  to  control  corporation,  purchased  stock  at  excessive 
price,  and  citing  annotation  also  on  this  point. 

—  Prerequisites  to  rescission. 

Cited  in  Henry  v.  Allen,  93  Ala.  197,  9  So.  679,  to  point  that  party  seeking  to 
rescind  contract  for  fraud  must  place  adversary  in  statu  quo,  and  citing  anno- 
tation also  on  this  point. 

Cited  in  reference  notes  in  34  A.  D.  68,  on  prerequisites  to  rescission  of  con- 
tract; 39  A.  D.  344,  on  conditions  precedent  to  rescission  of  contract  hy  vendee. 

15   AM.   BEG.   575,   DUDLEY  v.   lilTTIiE,    2   OHIO,    504. 
Right  to  combine  to  bid  at  public  sale. 

Cited  in  Phippen  v.  Stickney,  3  Met.  384,  holding  agreement  between  buyers, 
that  one  shall  bid  for  the  other,  not  necessarily  invalid;  Morrison  v.  Commerce 
Bank,  81  Ind.  336,  holding  agreement  to  bid  jointly  at  tax  sale  to  protect  liens, 
not  unlawful;  Kearney  v.  Taylor,  16  How.  494,  14  L.  ed.  787,  holding  purchases 
at  public  sales  by  associations  formed  therefor,  not  necessarily  invalid;  Towle  v. 
Leavitt,  23  N.  H.  360,  65  A.  D.  195,  holding  by  bidding  and  "puflfing"  at  auction 
sales,  against  public  policy;  People  v.  Lord,  6  Hun,  390,  holding  public  board 
entitled  to  recover  damages  sustained  by  stifling  competition  in  bidding  for  pub- 
lic contracts;  Dement  v.  Rokker,  126  111.  174,  19  N.  E.  33,  to  point  that  mere 
formation  of  partnership  for  purpose  of  obtaining  public  contracts,  not  neces- 
sarily prohibited. 

Cited  in  reference  notes  in  20  A.  D.  229,  on  combination  to  prevent  bidding  at 
public  sale;  66  A.  D.  766,  as  to  when  agreements  to  unite  in  bid  at  auction  sale 
are  valid. 

Cited  in  notes  in  20  L.R.A.  646,  651,  on  effect  of  preventing  or  checking  bids  on 
validity  of  sale  at  auction;  18  A.  D.  666,  on  title  acquired  by  purchaser  at  tax 
sale  where  combination  was  formed  to  make  purchases  thereat. 

Distinguished  in  Piatt  v.  Oliver,  1  McLean,  295,  Fed.  Cas.  No.  11,114,  holding 
purchases  by  associations  at  public  auction,  of  public  lands,  valid. 
Partnership  for  illegal  purpose. 

Cited  in  note  in  115  A.  S.  R.  410,  on  effect  of  illegal  purpose  of  partnership. 
Presumptions  and  rights  attendant  upon  public  sales  — Tax  sales. 

Cited  in  Cunningham  v.  Brown,  39  W.  Va.  588,  20  S.  E.  616,  holding  errors 
made  in  assessing  taxes,  sufficient  ground  to  avoid  tax  sale;  Lafferty  v.  Byers, 
6  Ohio  468,  to  point  that  no  presumption  is  made  in  favor  of  validity  of  tax  sale; 
Stewart  v.  Kemp,  64  Tex.  248,  holding  one  paying  taxes  while  holding  under 
invalid  tax  title,  not  entitled  to  compensation  therefor. 

Cited  in  note  in  76  A.  S.  R.  249,  on  right  of  partnership  to  purchase  tax  title. 

—  Sale  of  school  lands. 

Cited  in  Sealing  v.  Lawrence,  27  Ohio  St.  441  (dissenting  opinion),  on  effect  of 
defective  advertisement  upon  validity  of  sale  of  school  lands  by  coimty  auditor. 
Avoiding  fraudulent  sales. 

Cited  in  Saxton  v.  Seiberling,  48  Ohio  St.  654,  29  N.  E.  179,  holding  it  unneces- 
sary to  tender  money  received  before  suit  to  annul  conveyance  because  of  collusion 
among  purchasers;  Slater  v.  Maxwell,  6  Wall.  268,  18  L.  ed.  796,  to  point  that 
equity  should  be  applied  to  for  relief  from  sales  impeached  for  fraud. 

15  AM.  DEO.  578,  DILLER  v.  ROBERTS,  18  SER6.  &  R.  60. 
Applicability  of  terms  of  original  lease  to  tenant  holding  over. 

Cited  in  Poltz  v.  Prouse,  17  111.  487;  Phillips  v.  Monges,  4  Whart.  226,— holding 
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tkti  tenant  holds  over  under  terms  and  covenants  of  original  lease;  Ames  ▼. 
^Sehnesler,  14  Ala.  600,  holding  it  error  to  instruct  jury  that  they  might  infer 
party  holding  over  intended  to  hold  at  same  rate;  Crommelin  v.  Thiess,  31  Ala. 
412,  70  A.  J>,  499,  holding  that  presumption  of  holding  over  at  same  rent  does 
not  arise  where   new  contract  is  made;    Plattsmouth  v.  New  Hampshire  Sav. 
Bank,  71  C.  C.  A.  507,  139  Fed.  631;  Abhot  v.  Shepherd,  4  Phila.  90,  17  Phila. 
Leg.   Int.    222, — holding   presimiption   that  tenant  holds  over   under   terms   of 
original  lease,   inapplicable  where  special  provision  made  therefor;   Martin  v. 
Hamersky,  63  Kan.  360,  65  Pac.  637,  holding  same  where,  for  rent,  tenant  was  to 
'^reak"  land ;  Ives  v.  Williams,  50  Mich.  100,  15  N.  W.  33,  holding  tenant  hold- 
ing over  not  entitled  to  insist  on  provisions  of  lease  which  have  become  inapplica- 
ble; Muller*s  Estate,  16  Phila.  321,  41  Phila.  Leg.  Int  6,  14  W.  N.  C.  308,  hold- 
ing that  tenant  holding  over  becomes  tenant  from  year  to  year  under  terms  of 
original  lease;   Hemphill  v.   Flynn,  2  Pa.  St.   144,  holding  that  landlord  may 
treat  tenant  holding  over  as  tenant  from  year  to  year;  San  Antonio  v.  French, 
80  Tex.  575,  26  A.  S.  R.  763,  16  S.  W.  440,  holding  contra  where  tenant  is  a 
municipal  corporation;  Clayton  v.  McCay,  143  Pa.  225,  22  Atl.  754,  28  W.  N.  C. 
402,  upon  question  of  terms  under  which  tenant  is  presumed  to  hold  over ;  Hughes 
V.  lillibridge*  22  Pa.  Co.  Ct  185,  8  Pa.  Dist.  R.  358,  holding  warrant  of  attorney 
to  confess  judgment  for  nonpayment  of  rent,  inapplicable  to  period  of  holding 
over;  Carter  v.  Collar,  1  Phila.  339,  9  Phila.  Leg.  Int.  50,  holding  in  assumpsit 
for  rent  for  holding  over  period,  original  lease,  though  under  seal,  admissible  to 
prove  amount  due. 

Cited  in  reference  notes  in  60  A.  D.  629,  on  method  of  determining  rent  upon 
holding  over ;  32  A.  D.  158,  on  tenant  holding  over  without  new  stipulations  hold- 
ing impliedly  subject  to  lease. 

Distinguished  in  Hollis  v.  Bums,  100  Pa.  206,  45  A.  R.  879,  13  W.  N.  C.  241, 
39  Phila.  Jjeg.  Int.  421,  13  Pittsb.  L.  J.  N.  S.  304,  holding  that  landlord  cannot 
treat  monthly  tenant  holding  over  as  tenant  from  year  to  year. 
Distraint   for   rent. 

Cited  in  Martin's  Appeal,  5  Watts  k  S.  220,  denying  right  of  landlord  to  dis- 
train for  rent  agreed  to  be  paid  in  advance,  under  lease  not  yet  commenced. 

Cited  in  notes  in  9  E.  R.  C.  609,  on  right  to  distrain  for  nonpayment  of  rent; 
15  A.  D.  587,  on  existence  of  relation  of  landlord  and  tenant  as  prerequisite  to 
distress. 
ConclnsiTenesa  of  officer's  return  to  writ. 

Cited  in  Splahn  v.  Gillespie,  48  Ind.  397;  Sauser  v.  Wemtz,  1  Legal  Chron. 
249;  Denning's  Estate,  18  Phila.  224,  44  PhiU.  Leg.  Int.  430,  20  W.  N.  C.  391, 
4  Pa.  Co.  Ct.  179;  Hill  v.  Robertson,  2  Pittsb.  103,  7  Pittsb.  L.  J,  258,— holding 
sheriff's  return  conclusive  as  between  the  parties;  Stranghellan  v.  Ward,  13  W. 
N.  C.  Ill,  to  same  effect;  Michels  v.  Stork,  52  Mich.  260,  17  N.  W.  833,  holding 
officer's  return  of  service  of  process,  conclusive  upon  parties  in  collateral  suit; 
Rickard  v.  Major,  34  Pa.  Super.  Ct.  107,  holding  that  sheriff's  return  in  replevin 
cannot  be  contradicted  by  defendant  in  his  affidavit  of  defense ;  Rivard  v.  Gardner, 
39  HI  125,  holding  that  defendant  cannot,  as  against  third  persons,  set  up  falsity 
of  sheriiTs  return;  Smith's  Estate,  13  Pa.  Dist.  R.  80,  holding  sheriff's  return  to 
execution  against  assignor,  conclusive  for  purposes  of  distribution  of  assigned 
estate;  Mentz  v.  Hamman,  5  Whart.  150,  34  A.  D.  546,  holding  that  as  between 
execution  creditors  sheriffs  return  to  fi.  fa.  cannot  be  gainsaid;  Phillips  v. 
Elwell,  14  Ohio  St.  240,  84  A.  D.  373,  holding  officer's  return  only  prima  facie 
evidenee  against  defendant's  prior  vendee. 
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Cited  in  reference  notes  in  22  A.  D.  393;  23  A.  D.  217;  29  A.  D.  499,— on  con- 
clusiveness of  sheriff's  return;  25  A.  D.  239,  as  to  when  and  upon  whom  return  of 
sheriff  or  other  officer  is  conclusive;  34  A.  D.  530,  on  conclusiveness  of  sheriff's 
return  on  parties  to  suit;  80  A.  D.  432,  on  conclusiveness  of  officer's  return  when 
collaterally  called  into  question;  24  A.  D.  39,  on  officer's  return  as  evidence. 

Cited  in  note  in  43  A.  D.  531,  on  sheriff's  return  of  process  as  evidence  between 
parties. 

15  AM.  DEO.  581,  lilOHTBNTHAIiER  ▼.  THOBiPSON,  IS  6BRO.  St  R. 

157. 
Priority  of  daim  for  rent. 

Cited  in  Oram's  Estate,  5  Kulp,  423,  holding  landlord  as  against  execution 
creditors,  entitled  to  accruing  rent  up  to  time  of  levy;  Parker's  Appeal,  5  Pa. 
390,  to  point  that  landlord's  priority  to  execution  creditors  is  not  confined  to  the 
last  year's  rent;  Greider's  Appeal,  5  Pa.  422,  holding  landlord  not  entitled  to 
share  in  proceeds  of  execution  against  tenant,,  where  tenancy  extinguished  prior 
to  sale;  Ege  v.  Ege,  5  Watts,  134,  holding  same  as  to  one  without  right  of  dis- 
traint; Re  Ralston,  2  Clark  (Pa.)  224,  holding  landlord  not  entitled  to  priority 
for  year's  rent  where  year's  rent  not  due  at  tenant's  death. 
Right  to  rent  where  tenant  decreed  a  bankrupt. 

Cited  in  Prentiss  v.  Kingsley,  10  Pa.  120,  holding  rent  accruing  subsequent  to 
time  tenant  decreed  a  bankrupt,  recoverable. 
Distress  for  rent. 

Cited  in  reference  notes  in  38  A.  D.  576;  41  A.  D.  211;  53  A.  S.  R.  303,— on 
distress  for  rent;  26  A.  D.  689,  as  to  when  distress  for  rent  lies;  35  A.  S.  R.  910, 
on  what  subject  to  distress  for  rent. 

Cited  in  note  in  9  E.  R.  C.  610,  on  right  to  distrain  for  nonpayment  of  rent. 
Release  of  surety  by  creditor's  showing  favor  to  debtor. 

Cited  in  Davis  v.  Mikell,  Freem.  Ch.  (Miss.)  548,  holding  surety  released  where 
creditor  abandoned  levy  on  land  and  levied  on  debtor's  personalty;  New  Hamp- 
shire Sav.  Bank  v.  Colcord,  15  N.  H.  119,  41  A.  D.  685,  holding  surety  discharged 
by  creditor's  surrendering  security  held  by  him,  though  other  security  taken;  La 
Farge  v.  Herter,  11  Barb.  159,  holding  surety  discharged  where,  after  judgment, 
creditor  accepted  from  debtor  security  in  discharge  of  execution  had  against  him. 
Storms  V.  Thorn,  3  Barb.  314,  holding  surety  discharged  where  creditors  agreed 
with  debtor  to  suspend  collection  of  judgment;  Maquoketa  v.  Willey,  35  Iowa, 
323;  Baker  v.  Briggs,  25  Mass.  122,  19  A.  D.  811, — ^holding  that  creditor  parting 
with  debtor's  property  loses  claim  against  surety  to  value  thereof;  Fuller  v. 
Loring,  42  Me.  481  (dissenting  opinion) ;  Geddis  v.  Hawk,  1  Watts,  280  (dis- 
senting opinion), — ^upon  same  point;  Com.  v.  Brice,  22  Pa.  211,  60  A.  D.  79, 
holding  sheriff's  sureties  not  discharged  by  commissioners'  failure  to  retain  money 
due  him;  Whitehouse  v.  American  Surety  Co.  117  Iowa,  328,  90  N.  W.  727,  holding 
surety  not  released  by  claimant's  failure  to  prosecute  proceeding  securing  him 
preference  but  not  lien;  Richards  v.  Com.  40  Pa.  146,  holding  surety  not  dis- 
charged where  creditor  failed  to  present  his  claim  to  debtor's  assignee;  Coates- 
ville  V.  Hope,  1  Chester  Co.  Rep.  57,  holding  surety  of  tax  collector  not  released 
because  treasurer  failed  to  issue  warrant  and  seize  collector's  property;  Hayes  v. 
Josephi,  26  Cal.  535,  holding  surety  tendering  amount  due  creditor  thereby 
released  where  debtor  becomes  insolvent. 

Cited  in  reference  notes  in  29  A.  D.  226,  on  what  acts  of  creditor  dischargs 
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surety;  87  A.  D.  505,  on  discharge  of  surety  by  creditor's  interference;  24  A.  D. 
645,  on  release  of  surety  by  indulgence  to  principal;  43  A.  S.  R.  358,  on  impair- 
ment of  aarety's  ronedy;  37  A.  D.  725,  on  release  of  surety  accommodation  in- 
doraer  or  acceptor  by  neglect  or  indulgence  as  to  debtor;  49  A.  D.  461,  on  release 
of  surety  by  creditor  surrendering  collateral  securities  or  property  in  his  hands. 
Cited  in  notes  in  41  L.  ed.  U.  8.  413,  on  subrogation  of  sureties;  115  A.  8.  R. 
08,  on  duty  of  creditor  to  surety  where  he  has  property  or  funds  of  principal  in 
his  possession^  23  A.  D.  197,  on  discharge  of  surety  by  forbearance,  laches,  or 
indulgence  as  to  principal;  51  A.  D.  303,  on  holder's  surrender  of  collateral  se- 
eurity  as  discharge  <^  surety. 

Distinguished  in  Cunningham  ▼.  Morrow,  24  Pa.  Co.  Ct.  348,  holding  surety  not 
discharged  by  creditor's  failing  to  take  the  money  when  offered  by  debtor; 
Qlazier  t.  Douglass,  32  Conn.  303,  holding  surety  not  released  by  creditor's  failure 
to  avail  himself  of  a  set-off. 

15  AM.  BBO.  580,  STEWART  ▼.  STOOKER,  18  SERG.  A  R.  100. 
Executions  irreffularly  issued. 

Cited  in  ElUoU  v.  Hart,  45  Mich.  234,  7  N.  W.  812,  holding  that  omission  of 
name  of  county  in  justice's  execution  may  be  cured  by  parol  evidence;  Lawber's 
Appeal,  8  Watts  &  8.  387,  42  A.  D.  302,  holding  that  objection  to  an  execution 
apparently  valid  can  be  made  only  by  defendant  therein;  Stewart  v.  Stocker,  1 
Watts,  135,  holding  validity  of  execution  informally  entered  not  subject  to  col- 
hiteral  attack. 
—  Premature  Issuance  of. 

Cited  in  Olmstead  v.  Brewer,  91  Ala.  124,  8  So.  345,  holding  execution  pre- 
maturely issued  voidable  and  not  void;  Wilkinson's  Appeal,  65  Pa.  189,  holding 
execution  prematurely  issued  on  award  of  arbitrators  not  void;  Shimp  v.  Hay, 
8  nL  App.  66,  holding  execution  issued  after  dismissal  of  appeal,  but  before  pro- 
cedendo filed,  voidable  only;  Buck  v.  James,  2  Chester  Co.  Rep.  401,  holding  that 
executions  prematurely  issued  cannot  be  avoided  by  subsequent  attaching 
creditors;  Chesebro  v.  Barme,  163  Mass.  79,  39  N.  E.  1033,  holding  alias  execution 
issued  before  return  day  of  original  execution  valid  where  debtor  arrested  after 
such  day;  Jones  v.  Goodbar,  60  Ark.  182,  29  8.  W.  462,  holding  that  constable 
cannot  plead  the  premature  issuance  of  execution  or  that  it  commanded  collection 
of  excessive  interest;  Steele  v.  Tutwiler,  68  Ala.  107,  holding  siunmary  execution 
against  sureties  on  administration  bond  issued  before  return  day  of  execution 
against  administrator,  voidable;  Sheetz  v.  Huber,  31  Phila.  Leg.  Int.  28,  2  Legal 
Chron.  9,  6  Legal  Gaz.  68,  holding  execution  issued  before  expiration  of  stay, 
only  voidable;  Beebe  v.  United  SUtes,  161  U.  8.  104,  40  L.  ed.  633,  16  Sup.  Ct. 
Rep.  532,  holding  execution  issued  before  expiration  of  time  agreed  on  for  stay 
thereof,  not  void;  Elliott  v.  Brinzer,  1  Pearson  (Pa.)  39,  holding  execution  not 
stayed  as  agreed  upon,  valid  as  against  other  creditors  of  debtor;  Sheetz  v. 
Wjmeoop,  74  Pa.  198,  sustaining  execution  entered  before  expiration  of  stay 
thereof  where  record  showed  no  order  to  stay. 

Cited  in  reference  notes  in  24  A.  8.  R.  778,  on  right  collaterally  to  attack 
execution  prematurely  issued  upon  existing  judgment;  21  A.  8.  R.  908,  on  col- 
lateral attack  by  another  execution  creditor  on  execution  prematurely  issued. 
Cited  in  note  in  23  A.  D.  710,  on  validity  of  execution  prematurely  issued. 
BffecC  of  Irresrnlaritles  In  Judgments. 
Cited  in  Sondheimer  v.  Fox,  19  Lane  L.  Rev.  386,  holding  judgment  recovered 
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by  default  on  note  before  same  due,  voidable  only;  Dickerson's  Appeal,  7  Pa.  255, 
holding  judgment  not  void  because  sci.  fa.  named  unnecessary  parties;  Stradding 
V.  Henck,  2  Phila.  302,  14  Phila.  Leg.  Int.  212,  holding  judgment,  though  entered 
in  violation  of  agreement,  not  open  to  collateral  attack ;  Com.  v.  Rogers,  4  Clark 
(Pa.)  252,  Brightly  (Pa.)  450,  holding  sheriff  satisfying  judgment  subsequently 
reversed,  not  liable  in  action  for  restitution. 
When  interest  allowed. 

Cited  in  Beetim  v.  Buchanan,  4  Watts,  50,  holding  interest  ^ot  recoverable 
where  defendant  pays  purchase  money  upon  final  decree,  as  an  alternative  con- 
dition of  his  bond. 

Cited  in  note  in  51  A.  D.  277,  on  allowance  of  interest. 

15   AM.    DEC.    508,   AMMANT   ▼.   NBW   AliEXANDRIA   &   P.    TURNP. 

ROAD,  18  SERG.  &  R.  210. 
liiability  of  public  or  quasi  public  corporation's  property  ~  To  levy. 

Cited  as  a  leading  case  in  Western  Pennsylvania  R.  Co.  v.  Johnston,  50  Pa.  290, 
to  point  that  r&ilroad  right  of  way  is  not  subject  to  execution. 

Cited  in  Shamokin  Valley  R.  Co.  v.  Livermore,  47  Pa.  465,  86  A.  D.  652; 
Youngman  v.  Elmira  &  W.  R.  Co.  65  Pa.  278,  27  Phila.  Leg.  Int.  317,  2  Legal 
Gaz.  165, — ^to  point  that  property  of  public  corporation  necessary  to  exercise 
of  its  franchise  is  exempt  from  execution;  Reynolds  v.  Reynolds  Lumber  Co.  26 
Pittsb.  L.  J.  N.  S.  61,  holding  property  of  corporation,  the  operation  of  which  is  a 
matter  of  direct  public  interest,  not  subject  to  sale  by  creditors;  East  Side  Bank 
V.  Columbus  Tanning  Co.  16  Pa.  Co.  Ct.  357,  holding  corporation's  property  nec- 
essary to  use  of  its  public  franchises,  subject  only  to  special  execution;  Graham  v. 
Pennsylvania  &  O.  Canal  Co.  3  Pittsb.  341,  19  Pittsb.  L.  J.  101,  holding  canal 
company's  franchises  as  to  property  situated  within  Pennsylvania,  not  subject 
to  sale  under  fi.  fa.;  Loudenslager  v.  Benton,  3  Grants  Cas.  384,  4  Phila.  382,  18 
Phila.  Leg.  Int.  196,  holding  that  sequestration  is  to  be  resorted  to  where  a  rail- 
road company  becomes  insolvent;  Susquehanna  Canal  Co.  v.  Bonham,  9  Watts 
&  S.  27,  42  A.  D.  315,  holding  house  occupied  by  collector  of  canal  tolls  exempt 
from  execution;  Northern  P.  R.  Co.  v.  Shimmell,  6  Mont.  161,  9  Pac.  889,  holding 
same  of  railroad  company's  depot  safe;  Ludlow  v.  Hurd,  1  Disney  (Ohio)  552, 
holding  same  of  necessary  ofiice  furniture  of  a  railroad.;  Covey  v.  Pittsburg,  Ft. 
W.  &  C.  R.  Co.  3  Phila.  173,  15  Phila.  Leg.  Int.  228,  holding  same  of  personal  prop- 
erty of  railroad  necessary  to  its  operation;  Baxter  v.  Nashville  &  H.  Tump.  Co. 
10  Lea,  488,  holding  same  of  franchises  and  roadbed  of  turnpike  company;  Gooch 
V.  McGee,  83  N.  C.  59,  35  A.  R.  558,  holding  same  of  land  condemned  by  naviga- 
tion company;  Hart  v.  Burnett,  15  Cal.  530,  holding  same  of  municipal  lands 
held  in  trust  for  public;  Wall  v.  Norfolk  &  W.  R.  Co.  52  W.  Va.  485,  94  A.  S.  R. 
948,  64  LJEt.A.  501,  44  S.  £.  294,  holding  foreign  railroad  car  not  subject  to  at- 
tachment in  garnishment  proceeding;  Leedom  v.  Plymouth  R.  Co.  5  Watts  k  S. 
265,  holding  railroad's  right  to  take  tolls  not  bound  by  judgment  against  it;  For- 
dyce  V.  Woman's  Christian  Nat.  Library  Asso.  79  Ark.  550,  7  L.R.A.(N.S.)  485,  96 
S.  W.  156,  holding  charitable  corporation  allowing  judgment  to  go  against  it  for 
its  agent's  negligence,  entitled  to  recover  the  property  executed  upon;  Macon  & 
W.  R.  Co.  V.  Parker,  9  Ga.  377,  on  right  to  seize  and  sell  a  railroad  under  execu- 
tion; Reed  v.  Penrose,  36  Pa.  214,  2  Grants  Cas.  472  (dissenting  opinion),  on 
liability  of  tolls,  etc.  of  improvement  company  to  execution  attachment. 
Annotation  cited  in  McNeal  Pipe  &  F.  Co.  v.  Howland,  111  N.  C.  615,  20 
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LRA.  743,  16  8.  E.  857  (disaeiiting  opinion),  on  liability  of  jmblic  corporation's 
property  to  levy  and  sale  under  execution. 

Cited  in  reference  notes  in  29  A.  S.  K  616,  on  execution  against  corporate 
frsnchiaes;  68  A.  S.  R.  27,  on  exemption  of  franchises  and  rolling  stock  of  cor- 
poration from  execution;  20  A.  D.  533,  on  exemption  of  franchises  fTom  execu- 
tion; 3  A.  8.  R.  496. 

Cited  in  notes  in  35  A.  S.  R.  390,  on  franchisee  subject  to  execution;  20  LJI.A. 
738,  on  execution  or  judicial  sale  of  corporate  franchise  or  property  necessary 
to  its  enjoyment;  35  A.  S.  R.  396,  on  sequestration  of  profits  of  franchises  by 
equity. 
«To  sale  and  assignment. 

Cited  in  YeUow  River  Impror.  Co.  v.  Wood  County,  81  Wis.  554,  17  L.R.A.  92, 
51  N.  W.  1004,  to  point  that  corporation's  franchises  and  its  necessary  property 
are  not  assignable;  .Louisrille,  N.  A.  &  C.  R.  Co.  v.  Boney,  117  Ind.  501,  3  L.R.A. 
435,  20  N.  £.  432,  holding  that  court  in  directing  railroad  to  be  sold  as  an  entirety 
to  satisfy  statutory  lien  exceeded  its  authority;  Connor  ▼.  Tennessee  C.  R.  Co.  54 
LJLA.  687,  48  C.  C.  A.  730,  109  Fed.  931,  holding  decree  directing  sale  of  portion 
of  railroad's  roadbed,  apart  from  the  franchises  ineffective;  Coe  v.  Pennock,  Fed. 
Cas.  No.  2,942,  to  point  that  equity  will  decree  sale  of  railroad  and  distribute 
proceeds  only  in  cases  of  absolute  necessity;  Arthur  v.  Commercial  &  R.  Bank,  9 
Smedes  &  M.  394,  48  A.  D.  719,  holding  that,  while  a  railroad's  franchise  cannot 
be  assigned,  the  road  itself  can;  Montgomery  v.  Multnomah  R.  Co.  11  Or.  344, 
3  Pac.  435,  on  validity  of  assignment  of  ferry  license;  Hackett  v.  Wilson,  12  Or. 
25,  6  Pac.  652,  upon  same  point. 
—  To  mechanics'  liens. 

Cited  in  Guest  v.  Lower  Merion  Water  Co.  142  Pa.  610,  12  L.R.A.  324,  21  Atl. 
1001,  28  W.  N.  C.  285,  holding  property  of  public  water  company  necessary  to  its 
operation,  exempt  from  mechanics'  liens;  Foster  v.  Fowler,  60  Pa.  27,  holding 
necessary  property  of  a  water  company  not  subject  to  mechanic's  lien ;  McPheeters 
V.  Merrimac  Bridge  Co.  28  Mo.  465,  holding  privately  owned  public  bridge  not 
subject  to  mechanic's  lien. 
Executions  against  property  of  private  corporations. 

Cited  in  Reynolds  v.  Reynolds  Lumber  Co.  169  Pa.  626,  47  A.  S.  R.  935,  32  Atl. 
537,  36  W.  N.  C.  537;  East  Side  Bank  v.  Columbus  Tanning  Co.  170  Pa.  1,  32 
Atl.  539, — holding  property  of  purely  private  corporation  subject  to  levy  and  sale 
under  execution. 
Transfer  of  corporate  franchise. 

Cited  in  reference  note  in  42  A.  D.  316,  on  power  of  corporation  to  make  valid 
transfer  of  franchises  and  make  corporate  rights. 

Cited  in  notes  in  35  A.  S.  R.  390,  391,  on  nontransferability  of  franchises;  35 
A.  S.  R.  405,  406,  on  transfer  of  property  essential  to  exercise  of  franchise. 
Servloe  of  writ. 

Cited  in  Smith  v.  AHocrna  &  P.  Connecting  R.  Co.  182  Pa.  139,  37  Atl.  930,  41 
W.  N.  C.  1,  holding  that  under  the  sequestration  statute  sheriff  may  serve  his 
writ  at  corporation's  principal  office,  wherever  situated. 
Respective  functions  of  legislature  and  court. 

Cited  in  (Jewell  v.  Keen,  1  Miles  (Pa.)   186,  suggesting  application  to  legisla- 
ture to  remedy  what  was  considered  a  defective  law. 
Am.  Dec  VoL  in.-i-lO. 
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15  AM.  DBC.  596,  SICKMAN  ▼.  LAPSIiBY,  IS  SERO.  &  R.  224. 
Extent  to  which  f  randnleiit  contracts  are  binding. 

Cited  in  Telford  ▼.  Adams,  6  Watts,  429,  holding  transaction  intended  to  de- 
ceived creditors  binding  on  parties  to  it;  Eyrick  ▼.  Hetrick,  13  Pa.  488,  holding 
that  one  deriving  title  from  grantee  in  fraudulent  deed  cannot  impeach  same; 
Horn  ▼.  Star  Foundry  Co.  23  W.  Va.  522,  holding  contract  made  in  consideration 
of  insolvent  debtor's  promise  to  depreciate  value  of  his  property,  unenforceable. 

Cited  in  reference  notes  in  26  A.  D.  194,  on  voluntary  conveyances;  31  A.  D. 
484,  on  fraudulent  conveyances  and  transfers;  63  A.  D.  94,  on  effect  of  fraudulent 
conveyance;  17  A.  D.  756,  on  validity  of  voluntary  conveyances;  28  A.  D.  206; 
12  A.  S.  R.  517,— on  validity  of  fraudulent  conveyance  as  between  the  parties; 
68  A.  S.  R.  504,  on  rights  as  between  parties  to  fraudulent  conveyances;  64  A.  D. 
175,  as  to  when  administrator  can  impeach  fraudulent  conveyance  of  intestate; 
50  A.  D.  469,  on  right  of  administrator  of  grantor  or  vendor  to  impeach  fraudu- 
lent conveyance,  transfer,  or  assignment. 

Cited  in  notes  in  84  A.  D.  766,  766,  on  rights  of  parties  to  illegal  or  fraudulent 
transactions;  3  A.  S.  R.  735,  on  right  of  person  to  set  up  his  own  fraud  in  execut- 
ing instrument. 
Allowance  of  Interest. 

Cited  in  notes  in  51  A.  D.  277,  on  allowance  of  interest;  50  A.  D.  272,  as  to 
when  interest  is  allowed. 
~In  garnishment  proceedings. 

Cited  in  Jackson  v.  Lloyd,  44  Pa.  82,  upon  rule  for  determining  allowance  of 
interest  in  garnishment  proceedings;  Mackey  v.  Hodgson,  9  Pa.  468,  holding  gar- 
nishee withholding  sum  greater  than  debt  claimed  in  foreign  attachment,  liable 
for  interest. 
Who  liable  for  cost  In  garnishment  proceeding. 

Cited  in  Wamiche  v.  Seamen,  6  Kulp,  428,  holding  that,  if  garnishee  has  no 
funds,  costs  of  the  attachment  are  chargeable  to  plaintiff. 

15  AM.  DEC.  601,  BUCHANAN  ▼.  MOORE,  IS  SERO.  &  R.  804. 
What  will  amount  to  an  estoppel  In  pals. 

Cited  in  Miller's  Appeal,  84  Pa.  391,  4  W.  N.  C.  406,  34  Phila.  Leg.  Int.  348, 
holding  party  who  in  ignorance  of  his  own  title  induces  another  to  purchase  from 
third  person,  estopped  thereby;  Horn  v.  Cole,  51  N.  H.  287,  12  A.  R.  Ill,  5  Legal 
Gaz.  49,  holding  owner  representing  goods  to  belong  to  another  estopped  to  deny 
such  fact  when  such  other's  debtor  attaches  them;  Power  v.  Thorp,  92  Pa.  346, 
holding  that  loss  consequent  upon  innocent  misrepresentation  made  by  purchaser 
at  sheriff's  sale  falls  on  him;  Com.  v.  Moltz,  10  Pa.  627,  51  A.  D.  499,  as  to  what 
conduct  upon  part  of  ward  amounts  to  estoppel  in  pais. 

Cited  in  reference  notes  in  60  A.  D.  749,  on  estoppel  in  pais;  56  A.  D.  120,  on 
estoppel  in  pais  arising  from  acts,  admissions,  and  conduct;  56  A.  D.  862,  on  es- 
toppel of  owner  of  land  in  asserting  title  where  he  acquiesces  in  or  invites  its  dis- 
position to  another;  60  A.  D.  248,  on  estoppel  of  one  permitting  his  land  to  be  sold 
on  execution  against  another;  40  A.  D.  165,  on  concealment  of  title  as  estoppeL 

Cited  in  note  in  39  A.  D.  60,  on  ratification  of  unauthorized  execution  sale. 
~  Silence. 

Cited  in  Epley  v.  Witherow,  7  Watts,  163,  holding  one  standing  by  and  seeing 
his  property  sold  as  the  property  of  another,  estopped  thereby;  Bixler  v.  Gi He- 
land,  4  Pa.  156,  to  same  effect;  Logan  v.  Gardner,  136  Pa.  588,  20  A.  S.  R.  939, 
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20  AtL  (t25«  47  Pbilm.  L^.  Int  475,  holding  that  estoppel  ariiet  after  removal  of 
dittbility  hy  merely  remaining  silent  while  grantee  makes  improvements;  Verrier 
r.  Goillou,  14  Pliila.  2,  37  Phila.  Leg.  Int  50,  holding  that  failure  to  object  to 
eonnterclaim  will  preclude  one  from  pleading  limitations  to  same. 
—Pointiiii^  out  land  oonTejed. 

Cited  in  Clark  t.  Hindman,  46  Or.  67,  79  Pac.  56,  holding  father  estopped  by 
pointing  out  boundary  of  land  oonvejed  to  daughter,  buildings  being  erected  in 
reUaace  tbereon;  Hiekemell  v.  Stoner,  1  Dauphin  Co.  Rep.  133,  holding  same  of 
owner  pointing  out  to  prospeetive  purchaser  a  boundary  line;  Mitchell  v.  Mil- 
lingar,  55  Pa.  215,  25  Phila.  Leg.  Int.  172,  holding  same  of  grantor  pointing  out 
certain  land  as  the  land  conveyed. 

1ft  AM.  DEC.  «0S,  RATMONB  T.  BAAR,  IS  SERG.  Sh  B.  S18. 
Payment  In  oonnterfeit  money. 

Cited  in  reference  notes  in  36  A.  D.  574,  on  payment  in  ootmterfeit  note;  45 
A.  D.  179,  on  liability  of  party  making  payment  in  counterfeit  bills. 

Cited  in  note  in  52  A.  D.  451,  on  payment  In  cotmterfeit  bank  bills. 
Time  to  object  to  forged  indorsement  or  charader  of  money  recelTed. 

Cited  in  Rick  t.  Kelly,  30  Pa.  527,  holding  that  to  recover  consideration  notice 
of  forged  indorsement  must  be  made  within  reasonable  time,  unless  note  worth- 
less; Curcier  v.  Pennock,  14  Serg.  A  R.  51,  holding  delay  of  three  years  in  object- 
ing to  character  of  coin  taken  in  exchange  for  goods,  unreasonable. 

Cited  in  note  in  10  L.ILA.(N.S.)  541,  on  effect  of  laches  iA  one  accepting,  with- 
out indorsement,  transfer  of  worthless  check  or  note  of  third  person. 

1ft  AM.  DEC.  604,  CULIiER  t.  MOTZER,  IS  SERG.  A  R.  Sft6. 
AdTeree  pooaeeslon  by  ootenant. 

Cited  in  Unger  v.  Mooney,  63  Cal.  586,  49  A.  R.  100;  King  v.  Carmichael,  136 
Ind.  20,  43  A.  S.  R.  303,  35  N.  E.  500;  Ricker  v.  Butler,  45  Minn.  545,  48  N.  W. 
407;  Abemathie  t.  Consolidated  Virginia  Min.  Co.  16  Nev.  260;  Town  v.  Need- 
ham,  3  Paige,  545,  24  A.  D.  246;  Bogardus  v.  Trinity  Church,  4  Paige,  178;  Weis- 
inger  v.  Murphy,  2  Head,  674;  Johnston  v.  Virginia  Coal  A  I.  Co.  96  Va.  158,  31 
8.  £.  85, — ^holding  that  grantee  in  open  possession  as  sole  owner  may  acquire  title 
adverse  to  his  grantor's  cotenant;  Qoewey  v.  Urig,  18  111.  238;  Maxwell  v.  Hig- 
gins,  38  Neb.  671,  57  N.  W.  388;  Dikeman  v.  Parrish,  6  Pa.  210,  47  A.  D.  455,— 
to  same  effect;  Van  Gunden  v.  Virginia  Coal  A  I.  Co.  3  C.  C.  A.  294,  8  U.  S. 
App.  229,  52  Fed.  838,  holding  that  one  purchasing  at  tax  sale  and  holding  as  sole 
owner  thereby  ousts  delinquent's  cotenant;  OiU  v.  Fauntleroy,  8  B.  Mon.  177, 
holding  that  grantee  in  open  possession  for  twenty-six  years  claiming  as  sole 
owner,  required  title  adverse  to  his  grantor's  cotenant;  Beall  v.  McMenemy,  63 
Neb.  70,  93  A.  S.  R.  427,  88  N.  W.  134,  holding  sale  coupled  with  exclusive  posses- 
sion by  grantee,  sufficient  to  constitute  ouster  of  cotenant;  King  v.  Pardee,  96 
U.  S.  90,  24  L.  ed.  666,  holding  that  where  tenant  in  common  enters  and  claims 
as  sole  owner  his  cotenant  is  thereby  ousted;  Kots  v.  Belz,  178  HI.  434,  53  N.  £. 
367,  holding  that  one  in  open  possession  as  sole  owner  may  acquire  title  adverse 
to  his  cotenant;  Law  v.  Patterson,  1  Watts  A  Serg.  184,  holding  same  where 
acts  of  exclusive  ownership  exercised  by  one  tenant  in  common;  Miller  v.  Miller, 
60  Pa.  16,  100  A.  D.  538,  holding  one  witnessing  his  cotenant's  will,  devising  the 
land  as  sole  owner,  thereby  ousted;  Northrop  v.  Wright,  7  Hill,  476,  to  point 
that  possession  by  grantees  under  deed  not  purporting  to  convey  an  undivided 
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portion  will  liable  them  to  set  up  adverse  title;  Reed  v.  Baehman,  61  W.  Va.  452, 
123  A.  S.  R.  996,  57  S.  E.  769,  holding  to  point  that  cotenant's  entry  after  purchas- 
ing other  interests  is  presumed  to  be  under  former  interest. 

Cited  in  reference  notes  in  28  A.  D.  297,  on  adverse  possession  against  ootenant 
by  grantee  under  deed  in  severalty;  77  A.  D.  651,  as  to  when  possession  is  adverse 
to  wife. 
Right  of  ootenant  to  purchase  in  outstanding  title. 

Cited  in  Wright  v.  Sperry,  21  Wis.  331,  holding  that  tenant  in  common  claim- 
ing as  sole  owner  may  purchase  in  an  outstanding  tax  title. 
Running  of  limitations  against  married  women. 

Cited  in  Care  v.  Keller,  77  Pa.  487,  1  W.  N.  C.  288,  holding  that  statute  of 
limitations  applies  to  an  action  of  dower;  Winters  v.  De  Turk,  133  Pa.  359,  7 
L.R.A.  658,  25  W.  N.  C.  511,  19  Atl.  354,  20  Pittsb.  L.  J.  N.  S.  457,  47  Phila.  L^. 
Int.  288,  holding  that  widow's  right  of  action  for  dower  in  land  conveyed  by  hus- 
band during  coverture  accrues  at  his  death;  Varick  v.  Edwards,  Hoffm.  Ch.  382, 
to  same  effect;  Foster  v.  Marshall,  22  N.  H.  491,  holding  that  limitations  do  not 
accrue  against  wife  until  termination  of  estate  of  tenant  by  curtesy  initiate. 

Cited  in  note  in  36  A.  D.  70,  on  effect  of  ooverture  on  limitation  of  ao- 
tions. 
Effect  of  bar  of  co-owner. 

Cited  in  Rankin  v.  Tenbrook,  6  Watts,  388,  holding  that  statute  of  limitations 
makes  no  provision  for  successive  disabilities;  Jordan  v.  Thornton,  7  Ga.  517, 
holding  that  one  within  exception  of  statute  may  recover  notwithstanding  his 
cotenant  barred. 

15  AM.  DEO.  608,  FUHRMAN  T.  liOUDON,  18  SERG.  St  R.  S8«. 
Validity  of  acknowledgments  incorrect  as  to  name  of  county. 

Cited  in  Angier  v.  Schieffelin,  72  Pa.  106,  13  A.  R.  659,  holding  mortgage  en- 
titled to  record,  though  acknowledgment  had  mistake  as  to  name  of  county;  Beckel 
V.  Petticrew,  6  Ohio  St.  247,  holding  that  body  of  mortgage  may  be  resorted  to 
to  supply  name  of  county  left  blank  in  acknowledgment;  Ross's  Appeal,  106  Pa. 
82,  15  W.  N.  C.  217,  41  Phila.  Leg.  Int.  366,  holding  acknowledgment  sufficient, 
though  it  failed  to  set  out  coimty  for  which  officer  was  justice. 

Cited  in  notes  in  23  A.  D.  211,  on  sufficiency  of  acknowledgment  where  name 
<^  coimty  is  left  blank;  41  A.  D.  172,  as  to  where  acknowledgments  may  be  taken, 
and  necessity  of  location  appearing  in  certificate. 
Rights  of  vendee  where  vendor  without  title. 

Cited  in  Ludwick  v.  Huntzinger,  5  Watts  &  Serg.  51,  holding  evidence  that  ven- 
dor had  no  title  admissible  in  action  on  bond  given  for  purchase  money. 
Rights  of  vendee  where  title  defective. 

Cited  in  Wilson  v.  Cochran,  46  Pa.  229,  20  Phila.  Leg.  Int.  260,  holding  that 
grantee  in  warranty  deed  may  defend  purchase-money  suit  by  showing  eviction 
under  paramount  right  of  way;  Murphy  v.  Richardson,  28  Pa.  288,  holding  that 
grantee  intended  to  take  risk  of  title  not  inferable  from  fact  that  old  deeds  re- 
fering  to  outstanding  title  were  recorded;  Wiggins  v.  McGimpsey,  13  Smedes  & 
M.  532,  holding  it  no  defense  to  action  for  purchase  money  that  land  was  subject 
to  judgment  liens. 

Distinguished  in  Christy  v.  Reynolds,  16  Serg.  &  R.  258,  holding  that  grantee 
in  warranty  deed  may  defend  suit  for  purchase  money  by  pleading  subsequently 
discovered  liens. 
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-Efleot  of  vendee's  knowledge  of  defect. 

Cited  in  Anderson  v.  Linooln,  5  How.  (Miss.)  279,  holding  that  equity  will  not 
grant  relief  to  one  buying  with  knowledge  of  defect  in  title;  Green  v.  Finucane, 
5  Uow.  (Miss.)  542,  refusing  to  enjoin  collection  of  purchase-money  notes  where 
vendee  knew  vendor  had  only  equitable  title;  Wilson's  Appeal,  109  Pa.  606,  43 
Phila.  Leg.  Int.  332,  holding  that  vendee  taking  with  knowledge  outstanding  lease 
etnnot  defend  suit  for  purchase  money;  Fellows  v.  Jeter,  3  Phila.  130,  15  Phila. 
Leg.  Int.  139,  holding  same  of  vendee  taking  counter  security  against  known 
mortgage;  Caldwell  v.  Lightner,  13  Pa.  Dist.  R.  683,  holding  same  of  grantee  in 
general  warranty  deed  purchasing  with  knowledge  of  defects  in  title;  Beidel- 
nan  v.  Foulk,  6  Watts,  308,  to  same  effect;  Lighty  v.  Shorb,  3  Penr.  &  W.  447, 
24  A.  D.  334,  holding  that  where  covenant  against  known  defect  exists,  purchase 
money  cannot  be  detained  unless  such  covenant  broken;  Wilson  v.  Cochran,  48 
Pa.  107,  86  A.  D.  574,  22  Phila.  Leg.  Int.  37,  holding  eviction  under  paramount 
title  no  defense  where  vendee  bought  with  knowledge  thereof;  Goucher  v.  Helm- 
bold,  1  Miles  (Pa.)  407,  to  point  that  grantee  with  knowledge  that  grantor's 
power  to  convey  is  doubtful  assumes  attendant  risks. 
£lfect  of  removal  on  necessity  of  demand. 

Cited  in  reference  note  in  17  A.  D.  597,  on  effect  of  removal  of  maker  of  note  on 
ufecessi^  of  demand  and  notice. 

IS  JLM.  D£C.  612,  HULIj  v.  CONNOIXY,  8  M'CORD,  L.  6. 
Oomtracts  for  necessaries  by  Infant  living  witii  parent  or  guardian. 

Cited  in  Kline  v.  L'Amoureux,  2  Paige,  419,  22  A.  D.  652,  holding  infant's  con- 
tract for  necessaries  unenforceable  when  same  furnished  him  by  his  guardian; 
Nicholson  v.  Spencer,  11  Oa.  607,  holding  that  tradesman  must  show  articles  fur- 
nished infant  were  necessary  in  addition  to  those  furnished  by  guardian;  Roche 
V.  Chaplin,  1  BaiL  L.  419,  as  to  liability  of  infant  for  necessaries,  he  having  a 
guardian;  Danforth  v.  Colvin,  M'Mull.  L.  14,  holding  that  infant  suitably  main- 
tained by  parent  cannot  bind  herself  for  necessaries ;  Englebert  v.  Troxell  ( Engle- 
bert  V.  Pritchett),  40  Neb.  195,  42  A.  8.  R.  665,  26  L.RJL.  177,  58  N.  W.  852, 
to  point  that  infant  living  with  parent  not  liable  for  services  of  guardian  ad 
litem;  Rhode  v.  Tuten,  34  S.  C.  496,  13  S.  E.  676,  to  point  that  mother  is  best 
fit  to  determine  what  is  necessary  for  her  infant  children. 

Cited  in  reference  notes  in  36  A.  D.  297,  on  validity  of  infants'  contracts; 
26  A.  D.  748,  on  liability  of  infants  on  contracts  for  necessaries;  28  A.  D.  634, 
on  infant's  liability  on  contract  for  necessaries. 

Cited  in  notes  in  21  A.  D.  161 ;  22  A.  D.  654;  12  L.R.A.  859,— on  liability  of 
infant  for  necessaries;  18  A.  8.  R.  696,  on  who  may  take  advantage  of  infancy. 
—  Wben  furnished  an  allowance. 

Cited  in  Rivers  v.  Gregg,  5  Rich.  £q.  274,  holding  infant  having  sufficient  allow- 
snce  prima  facie  not  liable  for  necessaries  furnished  on  credit. 

Cited  in  note  in  18  A.  8.  R.  647,  649,  on  effect  of  infant's  being  already  supplied 
with  necessaries  upon  contract  for. 

15  AM.  DEC.  «14,  GAIiPIN  v.  FISHBURNS,  S  M'CORD,  Ij.  22. 
Entry  of  Judgment  nunc  pro  tunc. 

Cited  in  reference  note  in  35  A.  D.  526,  on  entry  of  judgment  nunc  pro  tunc. 
Cited  in  notes  in  20  L.R.A.  148,  on  nunc  pro  tune  tmtrj  of  judgment  in  case  of 
delay  or  negligenee  of  party;  4  A.  8.  R.  833,  on  effect  of  entry  of  judgment  nunc 
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pro  tunc  rights  of  third  parties;  15  LJR.A.(N.S.)  683,  on  right  to  enter  judgment 

nunc  pro  tuno  as  of  date  of  rendition  so  as  to  affect  intervening  rights  of  third 

persons. 

What  Judgments  affect  purchasers. 

Cited  in  McClannahan  y.  Smith,  76  Mo.  428,  holding  that  one  purchasing  prior 
to  amendment  of  a  judgment  not  affected  thereby;  Coe  v.  Erb,  59  Ohio  St.  269,  63 
A.  S.  R.  764,  62  N.  E.  640,  to  point  that  purchaser  takes  subject  only  to  existing 
judgments. 

15  AM.  DBO.  615,  HAYWARD  ▼.  MIDDIjETON,  S  M'CORD,  li.  121. 
Requisites  of  customs  and  usages. 

Cited  in  Ft.  Worth  &  D.  C.  R.  Co.  v,  Johnson,  2  Tex.  App.  Civ.  Cas.  (Willson) 
179,  holding  that  customs  are  binding  only  when  general  and  long  acquiesced  in. 

Cited  in  reference  notes  in  20  A.  D.  434,  on  usage  of  trade;  35  A.  D.  271,  on 
what  constitutes  usage;  63  A.  S.  R.  811,  on  validity  of  custom;  30  A.  D.  684, 
on  nature  and  validity  of  usages;  70  A.  D.  623,  on  essentials  to  binding  force  of 
usages  ana  customs;  65  A.  D.  172,  on  overruling  of  particular  custom  against 
natural  reason. 
Consignor's  liability  for  freight. 

Cited  in  Holt  v.  Westcott,  43  Me.  446,  69  A.  D.  74,  holding  consignor  liable  for 
freight,  notwithstanding  bill  of  lading  provides  that  consignee  pay  same. 

Cited  in  reference  notes  in  47  A.  D.  169;  69  A.  D.  77;  85  A.  D.  709, — on  lia- 
bility of  consignor  for  freight;  38  A.  S.  R.  403/  as  to  who  is  liable  to  carrier  to 
pay  freight. 

15  AM.  DEO.  622,  TURNBUIili  ▼.  RnrEBS,  S  M'OORD,  Ii.  ISl. 
Presumption  of  grant  of  easement. 

Cited  in  reference  notes  in  30  A.  D.  278,  on  presumption  of  grant  of  right  of 
way;  59  A.  D.  746,  on  long  user  as  presumption  of  right  to  easement;  67  A.  D. 
240,  on  period  necessary  to  raise  presumption  of  grant  of  easement;  67  A.  D. 
299,  on  presumption  of  grant  from  owners  of  land  from  long  use  of  road  by 
public. 

Ways  of  necessity. 

Cited  in  Gaines  v.  Lunsford,  120  Ga.  370,  102  A.  S.  R.  109,  47  S.  E.  967,  hold- 
ing that  constitutional  provision  securing  landowners  ways  of  necessity  does  not 
contemplate  ways  of  convenience;  Pierce  v.  Selleck,  18  Conn.  321,  holding  way 
of  necessity  extinguished  upon  construction  of  public  way,  though  same  less 
convenient;  Kingsley  v.  Gouldsborough  Land  Improv.  Co.  86  Me.  279,  26  LJCA. 
602,  29  Atl.  1074,  holding  that  access  by  water  to  land  bordering  on  sea  pre- 
cludes way  of  necessity  over  adjoining  land;  Granunar  School  v.  Jeffrey's  Neck 
Pasture,  174  Mass.  572,  66  N.  E.  462,  holding  that  way  of  necessity  may  exist 
where  access  by  water  is  not  generally  available. 

Cited  in  reference  notes  in  38  A.  D.  64;  100  A.  D.  116, — on  right  of  way  by 
necessity;  33  A.  D.  546;  36  A.  D.  305;  59  A.  D.  388, — as  to  when  way  by  neces- 
sity exists. 

Cited  in  notes  in  36  A.  D.  466;  86  A.  D.  676, — on  ways  from  necessity;  86 
A.  D.  677,  678,  on  cases  in  which  ways  of  necessity  exist;  86  A.  D.  677,  on  fact 
that  ways  of  necessity  must  be  supported  by  necessity;  17  L.RJiL.(N.S.)  1019, 
1022,  on  way  of  necessity  where  other  possible  modes  of  access  exist. 

Criticized  in  Smith  v.  Kinard,  note  2  Hill,  L.  642,  to  point  that  way  of  neces- 
jity  may  arise  where  grantor  reserves  center  of  tract. 
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Sasements  arising  hj  impUcatlon  and  prescription. 

Cited  in  Montana  Ore  Purchmaing  Co.  ▼.  Boston  ft  M.  ConeoL  C.  ft  8.  Min.  Co. 
20  Mont.  533,  52  Pac.  375,  holding  that  easement  to  flood  and  store  water  upon 
grantor's  land  excluded  right  to  lay  water  pipes  thereon;  Wynn  ▼.  Garland,  19 
Ark.  23,  68  A.  D.  190,  to  point  that  easements  may  arise  from  deed  or  prescrip- 
tion; Roeser  ▼.  Bunn,  66  Ala.  89,  as  to  what  rules  gorem  question  of  public  road 
vel  non  in  new  country. 
Necessity  of  submitting  case  to  Jury. 

Cited  in  Hopkins  t.  Nashville,  C.  ft  St.  L.  R.  Co.  96  Tenn.  409,  32  L.RJI.  354, 
34  8.  W.  1029,  holding  right  to  trial  by  jury  not  violated  by  allowing  demurrer  to 
evidence  for  insufficiency  thereof. 
Power  of  appellate  court  in  granting  new  trials. 

Cited  in  Luckett  v.  Townsend,  3  Tex.  119,  49  A.  D.  723,  holding  that  appellate 
oourt  will  exercise  controlling  power  of  granting  new  trials. 

Cited  in  reference  note  in  24  A.  D.  319,  as  to  when  new  trial  may  be  granted. 

15  AM.  DKC.  625,  BARNSTINB  v.  EGGART,  S  M'CORD,  li.  161. 
Oonsideration    required   by   statute   of    frauds   to   support   contracts   of 
guaranty. 

Cited  in  Ellis  v.  Carroll,  68  S.  C.  376,  102  A.  S.  R.  679,  47  S.  E.  679,  holding 
one's  agreement  to  pay  attachee's  debt  on  creditor  releasing  his  goods,  not  within 
statute;  Dunlap  v.  Thome,  1  Rich.  L.  213,  holding  same  of  agreement  to  pay 
boarder's  bill  on  innkeeper's  releasing  his  trunk;  Pope  v.  Fort,  2  McMuU.  L.  60 
(dissenting  opinion),  upon  consideration  necessary  to  contract  of  guaranty  to 
render  same  binding  imder  statute  of  frauds. 

Cited  in  note  in  95  A.  D.  268,  on  consideration  in  new  promise  to  take  case 
out  of  statute  of  frauds. 

15  AM.  DBO.  627,  COATE  ▼.  8PEER,  S  M'OORD,  li.  227. 
Admissibility  of  hearsay  evidence. 

Distinguished  in  Sexton  v.  Hollis,  26  S.  C.  231,  1  S.  £.  893,  holding  evidence  as 
to  who  was  the  "reputed  owner"  of  the  land  in  question,  inadmissible;  Lynn  v. 
Thomson,  17  S.  C.  129,  holding  declarations  of  deceased  builder  inadmissible  to 
prove  height  of  dam. 
—  Declarations  respecting  boundary  lines. 

Cited  in  Gibson  v.  Poor,  21  N.  H.  440,  53  A.  D.  216,  holding  undisputed  corre- 
sponding line  competent  evidence  to  settle  a  line  in  dispute;  Morton  v.  Folger,  16 
CaL  275,  holding  deposition  in  one  action  of  deceased  surveyor,  respecting 
boundary  lines,  admissible  in  another  action  between  diflferent  parties;  Stroud  v. 
Springfield,  28  Tex.  649,  to  point  that  deceased  surveyor's  field  notes  are  ad- 
missible; Russell  V.  Hunnicutt,  70  Tex.  657,  8  8.  W.  500,  holding  declarations 
of  deceased  surveyor  respecting  boundaries  of  which  he  was  not  shown  to  have 
knowledge,  inadmissible;  Tracy  v.  Eggleston,  47  C.  C.  A.  357,  108  Fed.  324  ( dis- 
senting opinion),  on  admissibility  of  declarations  of  deceased  and  interested  sur- 
veyor respecting  lines  of  his  survey;  Hunnicutt  v.  Peyton,  102  U.  S.  333,  26  L. 
ed.  113,  holding  declarations  respecting  private  boundary  by  deceased  person  not 
shown  to  have  knowledge  of  the  facts,  inadmissible;  High  v.  Pancake,  42  W.  Va. 
602,  26  8.  E.  536,  as  to  extent  to  which  declarations  of  deceased  former  owner 
respecting  boundaries  are  admissible;  High  v.  Pancake,  42  W.  Va.  602,  26  S. 
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E.  636,  upon  admissibility  of  declarations  as  to  boundaries  and  citing  annotation 
also  on  this  point. 

Cited  in  reference  notes  in  34  A.  D.  106,  on  evidence  of  boundary;  16  A.  D. 
619;  17  A.  D,  694;  13  A.  S.  R.  728;  67  A.  S.  R.  163,— on  hearsay  evidence  as  to 
boundary;  31  A.  D.  636,  as  to  when  declaration  of  person  in  possession  of  land 
is  evidence  on  question  of  boundary;  68  A.  S.  R.  648,  on  admissibility  of  declara- 
tions of  deceased  persons  as  to  boundary;  30  A.  D.  696,  on  admissibility  of  declara- 
tions and  admissions  of  person  deceased  made  while  in  possession  of  land  as  to 
boundary;  16  A.  D.  706,  on  evidence  as  to  boundaries;  42  A.  D.  633,  on  admissi- 
bility of  declarations  of  vendor  as  to  boundary  lines. 

Cited  in  notes  in  94  A.  S.  R.  680,  681,  on  admissibility  of  declarations  of 
persons  since  deceased  as  to  private  boundaries;  94  A.  S.  R.  682,  on  admissibility 
as  against  third  persons  of  declarations  of  surveyor  and  chainmen  since  deceased. 

Distinguished  in  Taylor  v.  Gknn,  29  S.  C.  292,  13  A.  S.  R.  724,  7  S.  E.  483, 
holding  declarations  of  deceased  persons  respecting  course  of  stream  admitted 
to  be  a  boimdary,  inadmissible. 

15  AM.  D£C.  681,  SHBPHERD  v.  TURNER,  3  M'CORD,  li.  249. 
Right  to  set-off. 

Cited  in  reference  notes  in  22  A.  D.  84;  26  A.  D.  711, — on  law  of  set-oflf;  27 
A.  D.  131,  as  to  when  set-off  is  allowable;  46  A.  D.  137,  as  to  what  demands 
are  subject  to  set-off;  69  A.  D.  386,  on  breach  of  warranty  as  set-off  to  action 
for  price  of  goods. 
—  As  dependent  upon  time  demand  accrued. 

Cited  in  Enter  v.  Quesse,  30  S.  C.  126,  14  A.  S.  R.  891,  8  8.  E.  796,  holding 
that  counterclaim  must  exist  in  favor  of  defendant  at  conunencement  of  suit; 
Godley  v.  Barnes,  13  Rich.  L.  161,  holding  that  for  third  party's  note  to  be  avail- 
able as  set-off  transfer  before  suit  commenced  must  be  shown;  Weader  v.  First 
Nat.  Bank,  126  Ind.  Ill,  26  N.  E.  887,  to  point  that  only  mutual  and  subsisting 
debts  available  by  way  of  set-off;  Lowrie  v.  Williamson,  3  M*Cord,  L.  247,  hold- 
ing that  one  owing  insolvent  at  time  of  assignment  cannot  set  off  debt  subse* 
quently  acquired;  Bemis  v.  Simpson,  6a.  Dec.  pt.  2,  p.  224,  holding  that  equity 
will  not  set  off  claim  arising  subsequent  to  commencement  of  action  at  law, 
though  judgment  creditor  insolvent. 

Cited  in  reference  note  in  60  A.  D.  74,  on  necessity  that  set-off  be  debt  existing 
in  defendant's  favor  at  commencement  of  action. 

Cited  in  notes  in  17  L.R.A.  460,  on  effect  of  immaturity  of  claim  against  in- 
solvent at  time  of  insolvency  on  right  of  set-off;  66  L.R.A.  60,  on  set-off  in  bank- 
ruptcy cases  of  debts  created  or  claims  arising  after  insolvency. 

Distinguished  in  McAlpin  v.  Wingard,  2  Rich.  L.  647,  holding  note  of  payee  not 
due  when  note  in  suit  transferred,  unavailable  as  a  set-off. 

15  AM.  DBO.  682,  BBNT  ▼.  GRAVES,  8  M'CORD,  li.  280. 
Power  of  parties  to  confer  Jurisdiction  on  courts. 

Cited  in  Rathbun  v.  Moody,  4  Minn.  364,  Oil.  273,  holding  that  parties  cannot 
by  consent  confer  jurisdiction  on  supreme  court;  Winn  v.  Freele,  19  Ala.  171, 
holding  consent  of  parties  ineffective  to  give  court  jurisdiction  in  appeals  from 
justices;  Lindsay  v.  People,  1  Idaho,  438,  to  point  that  parties  cannot  by  con- 
sent confer  jurisdiction  upon  court;  Price  v.  Hobbs,  47  Md.  369,  holding  that 
parties  cannot  empower  appellate  court  to  apply  equitable  principles  to  appeal 
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from  judgment  at  law ;  Burckle  v.  Eckhart,  3  N.  Y.  132,  holding  that  waiver  can- 
not exist  where  residence  of  defendant  within  certain  district  is  a  jurisdictional 
fact;  Zenker  v.  Cowan,  84  Ind.  395,  holding  objection  to  validity  of  appointment 
of  trial  judge  properly  raised  in  appellate  court. 

Cited  in  reference  notes  in  14  A«  S.  R.  140;  36  A.  S.  R.  754;  66  A.  S.  R.  733,~ 
on  jurisdiction   conferred  by  consent;    18  A.  D.  127,  on  consent  of  parties  as 
conferring  jurisdiction;  54  A.  D.  433,  on  power  of  parties  to  confer  jurisdiction 
on  justice  of  the  peace  by  consent. 
—  By  reducing  amount  of  claim. 

Cited  in  Planters'  k  M.  Bank  v.  Chipley,  Ga.  Dec.  pt  1,  p.  50,  holding  that 
justice's  court  cannot  be  given  jurisdiction  by  splitting  debt  into  small  sums; 
Burke  y.  Adoue,  3  Tex.  Civ.  App.  494,  22  S.  W.  824,  holding  that  plaintiff  cannot 
bring  his  claim  for  liquidated  damages  within  court's  jurisdiction  by  entering  a 
fictitious  credit;  Wells  v.  Michigan  Mut.  L.  Ins.  Co.  41  W.  Va.  131,  23  S.  E.  527, 
holding  that  party  may  reduce  his  claim  for  unliquidated  damages  to  bring  same 
within  justice's  jurisdiction. 

Cited  in  reference  notes  in  42  A.  D.  319,  on  jurisdiction  depending  on  amount 
in  eontroTersy;  73  A.  D.  294,  on  right  of  plaintiff  to  waive  part  of  demand  to 
bring  it  within  jurisdiction  of  inferior  court. 

Cited  in  note  in  28  L.R.A.  226,  on  right  to  make  remission  to  bring  debt  within 
jurisdiction  of  courts. 

Distinguished  in  Huff  v.  Huff,  1  Bail.  L.  456,  holding  that  in  trover  plaintiff 
may  recover  to  extent  of  jurisdiction,  though  property  value  exceed  same. 

15  AM.  DEC.  6S3,  BYNUM  v.  CLARK,  8  M'CORD,  L.  208. 
Referring  to  title  and  preamble  in  construing  statute. 

Cited  in  Re  Benezet  Joint  Stock  Asso.  42  Phila.  Leg.  Int.  140,  17  Phila.  215, 
holding  that  preamble  can  aid,  but  not  control,  the  interpretation;  Bohle  v. 
Stannard,  7  Mo.  App.  51,  holding  it  improper  to  look  to  preamble  where  ordi- 
nance unambiguous;  Robinson  v.  Tuttle,  37  N.  H.  243,  holding  that  preamble 
may  be  resorted  to,  to  aid  in  interpreting  statutes;  Cochran  v.  Library  Co.  6 
Phila.  492,  25  Phila.  Leg.  Int.  20,  holding  title  of  doubtful  statute  may  be  re- 
ferred to  in  interpreting  same. 

Cited  in  reference  notes  in  38  A.  S.  R.  301,  on  construction  of  statute;  41 
A.  S.  R.  311,  on  reference  to  title  in  construction  of  statute;  46  A.  D.  108,  on 
right  to  use  preamble  of  statute  to  explain  equivocal  expressions. 

Cited  in  note  in  23  A.  D.  477,  as  to  purpose  for  which  preamble  of  statute  may 
be  looked  to. 
Validity  of  yearly  leases,  when  oral. 

Cited  in  Hillhouse  v.  Jennings,  60  S.  C.  392,  38  8.  E.  596,  holding  that  tenant 
in  possession  imder  parol  lease  for  twelve  months  may  maintain  trespass;  Davis 
V.  Pollock,  36  S.  C.  544,  15  S.  E.  718,  holding  action  to  charge  one  upon  a  parol 
for  twelve  months  not  sustainable. 


15  AM.  D£C.  6S4,  STONKY  v.  UNION  INS.  CO.  8  M'CORD,  Ij.  887. 
Concealment  of  facts  by  insured. 

Cited  in  reference  note  in  81  A.  S.  R.  139,  on  effect  of  concealment  and  war- 
ranty on  liability  on  marine  policy. 

Cited  in  notes  in  13  E.  R.  C.  530,  on  duty. of  party  effecting  marine  insurance 
to  disclose  material  facts;  40  A.  D.  350,  on  effect  on  validity  of  insurance  of  con* 
ceahnent  of  material  fact  by  insurer. 
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15  AM.  DICO.  «40,  GAIiPIN  T.  HARD,  S  M'OORD,  L.  S94. 
Place  of  payment  of  note. 

Cited  in  reference  notes  in  61  A.  8.  R.  238,  on  place  of  payment  of  n^^otiable 
instrument;  74  A.  8.  R.  764,  on  place  of  payment  of  negotiable  instrument. 
Duty  toward  Indorser  as  to  demand  and  notice. 

Cited  in  reference  notes  in  28  A.  D.  255,  on  demand  of  payment  of  negotiable 
instruments;  53  A.  D.  742;  54  A.  D.  557,—- on  necessity  for  demand  and  notice 
to  charge  indorser  of  bill  or  note;  39  A.  D.  736,  on  maker's  waiver  of  demand; 
52  A.  D.  594,  as  to  when  checks  are  to  be  presented. 

Cited  in  notes  in  96  A.  D.  612,  on  degree  of  diligence  required  of  holder  of 
note  in  making  demand  and  giving  notice;  97  A.  S.  R.  990,  on  diligence  re- 
quired against  indorser  of  non-negotiable  instrument. 
~  Upon  removal  of  maker. 

Cited  in  Reid  v.  Morrison,  2  Watts  ft  S.  401,  holding  presentment  unnecessary 
where  maker  left  for  foreign  country. 

Cited  in  reference  notes  in  69  A.  D.  178,  on  removal  of  maker  as  excusing  demand 
of  payment;  37  A.  D.  456,  on  abscondence  of  maker  of  note  as  affecting  necessity 
for  demand  to  hold  indorser. 
~  Place  of  demand. 

Cited  in  Foard  v.  Johnson,  2  Ala.  565,  36  A.  D.  421,  holding  it  insufficient  to 
address  notice  to  drawer  of  bill  at  place  where  same  dated;  Nicholson  v.  Barnes, 
11  Neb.  452,  38  A.  R.  373,  9  N.  W.  652,  holding  demand  at  place  where  note 
dated  insufficient  if  maker  known  to  reside  elsewhere  within  state;  Taylor  v. 
Snyder,  3  Denio,  145,  45  A.  D.  457,  to  point  that  maker  is  only  presumed  to 
reside  where  note  dated. 

Cited  in  reference  notes  in  21  A.  S.  R.  231;  37  A.  S.  R.  406,— on  place  of  de- 
mand of  payment  of  negotiable  instrument;  3  A.  S.  R.  626,  on  place  of  pre- 
sentment of  bill  of  exchange;  66  A.  D.  197,  as  to  when  denmnd  of  payment  must 
be  made  at  maker's  residence. 
lilablUty  of  indorser  of  note  payable  to  bearer. 

Cited  in  AUwood  v.  Haseldon,  2  BaiL  L.  457,  holding  liability  of  one  indorsing 
note  payable  to  bearer  same  as  if  note  payable  to  order. 

15  AM.  DEO.  645,  MSADOWS  ▼.  MEADOWS,  S  M*OORD,  Ii.  458. 
SolBclency  of  memorandum  of  sale. 

Cited  in  Frazer  v.  Howe,  106  UL  563,  holding  writing  failing  to  show  unquali- 
fied agreement,  insufficient;  Secrist  v.  Twitty,  1  McMull.  L.  255,  holding  sheriff's 
entry  of  sale  in  execution  book,  sufficient  where,  though  not  signed,  it  contained 
purchaser's  name. 

Cited  in  reference  notes  in  65  A.  D.  668;  66  A.  D.  549,— -on  requisites  of  mem- 
orandum required  by  statute  of  frauds;  58  A.  D.  213;  87  A.  D.  644, — on  requi- 
sites of  memorandum  of  agreement  for  sale  of  lands  required  by  statute  of  frauds; 
60  A.  D.  760,  on  requisites  of  memorandum  of  sale  at  auction;  80  A.  D.  389, 
as  to  what  auctioneer's  memorandum  must  show;  80  A.  D.  502,  on  memoran- 
dum of  auctioneer  within  statute  of  frauds;  51  A.  S.  R.  149,  on  memorandum 
made  at  auction  as  compliance  with  statute  of  frauds ;  61  A.  D.  255,  on  necessity 
that  auctioneer's  memorandum  be  contemporaneous  with  sale  to  take  it  out  of 
statute  of  frauds. 

Cited  in  notes  in  26  A.  D.  661,  on  certainty  in  contract  as  essential  to  specific 
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performanoe;    11   LuRA.  143,  on  what  memorandum  of  oontraet  muit  show  to 
authorize  its  Bi>ecifie  performance. 

Distinguished  in  Peaj  ▼.  Seigler,  48  S.  G.  496,  60  A.  8.  R.  731,  26  S.  E.  885, 
holding  writings  though  not  signed  by  both,  sufficient  where  contract  affirmed  by 
adverse  party  in  his  answer. 
Right  off  auctioneer  to  make  memorandum  off  sale. 

Cited  in  Brock  ▼.  Jones,  8  Tez.  78,  to  point  that  entry  by  auctioneer  of  terms 
of  sale  is  sufficient  to  satisfy  statute. 

Cited  in  reference  notes  in  30  A.  D.  880;  64  A.  D.  300, — on  auctioneer  as  agent 
of  both  parties;  37  A.  D.  416,  on  auctioneer's  power  to  sign  memorandum. 
~  Right  off  auctioneer's  clerk  to  make  memorandum  off  sale. 

Cited  in  Doty  v.  Wilder,  15  111.  407,  60  A.  D.  766,  holding  memorandum  by  auc- 
tioneer's clerk  made  at  time  of  sale,  sufficient  to  bind  both  parties;  Cathcart  ▼. 
Keimagfaan,  6  Strobh.  L.  129,  holding  entry  by  auctioneer's  clerk,  sufficient 
when  assent  of  purchaser  proved;  Ents  v.  Mills,  1  McMulL  L.  463,  holding  entry 
by  auctioneer's  clerk  in  sales  book,  when  not  made  with  assent  of  parties,  in- 
sufficient. 

16  AM.  DEO.  647,  HOUSTON  v.  HOUSTON,  S  M'CORD,  Ij.  491. 
Law  determining  Talldlty  off  will. 

Cited  in  Colonna  v.  Alton,  23  App.  D.  C.  296;  Re  Elcock,  4  M'Cord,  L.  39,  17 
A.  D.  703, — ^holding  validity  of  execution  of  will  of  personalty  determined  by 
law  existing  at  testator's  death. 

Cited  in  note  in  51  A.  D.  674,  on  governing  force  of  law  at  testator's  death 
as  to  sufficiency  of  execution  of  will. 

Distinguished  in  Lane's  Appeal,  57  Conn.  182,  14  A.  S.  R.  94,  4  L.RA.  45,  17 
Atl.  926,  holding  validity  of  execution  of  will  determined  by  law  in  force  at  time 
will  executed. 
Operation  of  will  upon  subsequently  acquired  personalty. 

Cited  in  Garrett  v.  Oarrett,  2  Strobh.  Eq.  272,  to  point  that  subsequently  ac- 
quired personalty  passes  under  will  bequeathing  all  property. 

Distinguished  in  Martindale  v.  Warner,  15  Pa.  471,  upon  same  point  in  holding 
statute  regarding  lapsing  of  legacies  inapplicable. 

15  AM.  DBO.   648,  DB  GRAFFENKETD  ▼.  lAITOHBIiL,  S  M'OORD,  li. 

506. 
Presumption  off  gifft  ffrom  delivery. 

Cited  in  Martin  v.  Martin,  13  Mo.  36,  holding  that  gift  will  be  presumed  where 
father  delivers  slave  to  son  upon  his  marriage;  Hooe  v.  Harrison,  11  Ala.  499, 
holding  same  where  slaves  are  delivered  to  son-in-law  about  to  leave  state. 

Cited  in  reference  notes  in  32  A.  D.  266,  on  delivery  as  essential  to  gift; 
42  A.  D.  609,  on  presumption  of  gift  where  parent  suffers  possession  of  property 
to  go  into  hands  of  child  on  marriage. 

Cited  in  note  in  40  A.  D.  434,  on  presumption  of  gift  arising  from  delivery  of 
property  from  parent  to  child. 
Right  to  break  Into  house  to  serve  writ. 

Cited  in  Kelley  v.  Schuyler,  20  R.  I.  432,  78  A.  S.  R.  887,  44  L.R.A.  435,  39  Atl. 
893,  holding  ofScer  breaking  and  entering  dwelling  to  serve  writ  of  replevin  after 
admittance  refused,  a  trespasser. 

Cited  in  reference  notes  in  35  A.  D.  632,  on  breaking  outer  door  to  levy 
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execution;  22  A.  D.  432;  26  A.  D.  666, — on  breaking  open  doora  or  windows  of 
dwelling  to  make  levy. 

Cited  in  note  in  11  £.  R.  C.  643,  647,  on  right  of  sheriff  to  break  into  a  house 
to  execute  process. 

Distinguished  in  McElhenny  v.  Wylie,  3  Strobh.  L.  284,  49  A.  D.  643,  holding 
rule  preventing  one  using  his  house  to  protect  another's  goods  against  execution, 
Inapplicable  where  contract  of  hiring  existed. 

15  AM.  DEO.  650,  IjEE  v.  PERRY,  3  M*GORD,  Ij.  552. 
Acknowledgment  required  to  revive  barred  debt. 

Cited  in  reference  note  in  18  A.  D.  662,  on  sufficiency  of  acknowledgment  to  revive 
debt  barred  by  limitation. 

Cited  in  notes  in  23  A.  D.  689,  on  acknowledgment  to  remove  bar  of  limita- 
tions; 10  A.  D.  672,  on  necessity  of  promise  to  remove  bar  of  limitations;  102 
A.  S.  R.  764,  on  general  effect  of  acknowledgment  or  new  promise  to  suspend 
running  or  remove  bar  of  limitations;  102  A.  S.  R.  771^  on  acts  or  writings  show- 
ing adcnowledgment  or  new  promise  to  pay  sufficient  to  suspend  running  or 
remove  bar  of  limitations. 

Distinguished  in  Lee  v.  Polk,  4  M'Cord,  L.  216,  holding  admitting  an  account, 
but  claiming  a  greater  discount,  insufficient  acknowledgment;  Young  v.  Monpoey, 
2  Bail.  L.  278,  holding  indorser's  statement  that  he  would  have  paid  barred  note 
had  he  been  notified,  insufficient. 

15  AM.  DEO.  652,  CROCKER  ▼.  SPENOER,  2  D.  CHIP.   (VT.)   68. 
Necessaries  within  exemption  statutes. 

Cited  in  Montague  v.  Richardson,  24  Conn.  338,  63  A.  D.  173,  holding  it  im- 
proper to  construe  ''necessary''  in  exemption  statute  as  meaning  "indispensably 
requisite;"  Hart  v.  Hyde,  6  Vt.  328,  holding  cooking  stove  a  necessary  and  exempt 
from  attachment. 

Cited  in  note  in  46  A.  D.  266,  on  meaning  of  term  "household  furniture"  as 
used  in  exemption  statutes. 

Distinguished  in  Dunlap  v.  Edgerton,  30  Vt.  224,  holding  piano  not  a  necessary 
article  of  furniture  within  exemption  statute. 
Proper  action  where  exempt  property  taken. 

Cited  in  Dow  v.  Smith,  7  Vt.  466,  29  A.  D.  202,  holding  trespass  the  appro- 
priate action  where  property  exempt  from  execution  taken. 

15  AM.  DEO.  658,  GRAVES  ▼.  SHEIiDON,  2  D.  CHIP.   (VT.)   71. 
Implied  revocation  of  wills. 

Cited  in  Hoitt  v.  Hoitt,  63  N.  H.  476,  66  A.  R.  630,  3  Atl.  604,  holding  will 
only  revoked  pro  tanto  where  testator  conveyed  part  of  his  estate;  Prater  v. 
Whittle,  16  S.  C.  40,  holding  will  not  entirely  revoked  by  testator's  conveying  all 
his  realty  and  part  of  his  personalty;  Blandin  v.  Blandin,  9  Vt.  210,  holding 
testator's  subsequently  acquiring  from  his  son  entire  interest  in  farm  devised, 
no  revocation;  Fellows  v.  Allen,  60  N.  H.  439,  49  A.  R.  328,  holding  sister's  de- 
struction of  her  will  made  in  favor  of  testator,  no  revocation  of  latter's  will. 

Cited  in  reference  notes  in  61  A.  D.  386,  on  revocation  of  wills;  34  A.  D.  139, 
on  what  amounts  to  revocation  of  will;  16  A.  D.  382;  22  A.  D.  72;  36  A.  S.  R. 
649;  90  A.  D.  331, — on  implied  revocation  of  will;  39  A.  D.  724,  on  revocation  of 
will  pro  tanto  by  alteration  in  circumstances  of  testator's  estate;  40  A,  S.  B, 
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539,  OIL  revocation  of  will  by  subsequent  conveyance;  21  A.  S.  R.  329,  on  revoca- 
tion of  will  by  nuurriage. 

Cited  in  notes  in  28  A.  S.  R.  344,  366,  on  implied  revocation  of  wills;  10 
LJELA.  57,  on  presumptive  revocation  of  will;  28  A.  S.  R.  358,  on  sale  of  property 
as  revocation  of  will;  20  A.  D.  488;  80  A.  D.  516, — on  implied  revocation  of  wills 
by  marriage  and  birth  of  issue. 

15  AM.  DEO.  661»  WASHBI7RN  T.  TRACT,  2  D.  CHIP.   (VT.)   128. 
Oontribntory  ne^llsence. 

Cited  in  Calumet  Iron  &  Steel  Co.  v.  Martin,  115  111.  358,  3  N.  £.  456,  holding 
employee  injured  by  explosion  of  boiler  entitled  to  recover  if  using  ordinary 
care. 

Cited  in  reference  notes  in  36  A.  D.  650;  46  A.  D.  671, — as  to  when  contribu- 
tory n^ligenoe  bars  recovery. 

Cited  in  notes  in  23  A.  D.  660,  on  contributory  negligence  of  person  injured; 
34  A.  D.  280,  on  contributory  negligence  defeating  recovery  for  injury. 
^  In  highway. 

Cited  in  Riepe  v.  Elting,  89  Iowa,  82,  48  A.  S.  R.  356,  26  L.R.A.  769,  56  N. 
W.  286,  holding  -question  of  negligence  of  each  for  jury  where  one  on  horseback 
turned  at  night  to  left,  on  hearing  another  approach;  Parker  v.  Adams,  12  Met. 
415,  46  A.  D.  694,  holding  plaintiff,  being  negligent,  not  entitled  to  recover  where 
carriages  collided,  though  defendant  on  wrong  side;  McKelvey  v.  Twenty-Third 
Street  R.  Co.  5  Misc.  424,  26  N.  Y.  Supp.  711,  denying  recovery  to  one  injured 
by  passing  car  while  shoveling  coal  from  wagon. 

Cited  in  reference  note  in  13  A.  R.  135,  on  rules  governing  passing  vehicles 
on  public  highway. 

C^ted  in  notes  in  73  A.  D.  405,  on  law  of  the  road;  48  A.  S.  R.  372,  373,  on 
n^igence  of  travelers  in  meeting  on  road;  48  A.  S.  R.  376,  on  relative  rights  in 
road  of  horsemen  and  footmen,  light  and  heavy  vehicles;  73  A.  D.  407,  on  duty 
of  both  parties  to  exercise  ordinary  care  to  avoid  collision  or  injury  in  highway; 
73  A.  D.  408,  on  contributory  negligence  of  person  injured  by  collision  on  high- 
way. 
«-  At  railroad  crossing  or  on  track. 

Cited  in  Beers  v.  Housatonic  R.  Co.  19  Conn.  566,  holding  one  driving  cattle 
along  highway  crossed  by  railroad,  bound  to  use  reasonable  care;  Macon  &  W. 
R.  Co.  V.  Winn,  19  Qa.  440,  holding  that  plaintiff  injured  at  railroad  crossing 
could  not  recover  if  by  ordinary  diligence  he  could  have  avoided  defendant's 
negligence;  Galena  &  C.  Union  R.  Co.  v.  Jacobs,  20  111.  478,  holding  that  fault 
of  plaintiff  injured  while  on  railroad  track  is  to  be  measured  by  negligence 
of  defendant. 
Right  to  have  Jury  Instructed. 

Cited  in  Campbell  v.  Campbell,  54  Wis.  90,  11  N.  W.  456,  holding  party  en- 
titled to  direct  and  positive  instruction  upon  point  material  to  issue  and  evidence. 

Cited  in  reference  notes  in  26  A.  D.  433,  on  necessity  of  instructions  on  ques- 
tion of  law  on  evidence  adduced;  39  A.  D.  656,  on  party's  right  to  instruction 
on  point  of  law  if  there  is  evidence  to  prove  same. 

Cited  in  note  in  99  A.  D.   126,  as  to  when  instructions  requested  must  be 
given. 
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15  AM.  DBO.  664,  ROSS  ▼.  BANK  OF  BUKIilNGTON,  1  AIK.  (VT.)  48. 
]jaw  of  the  case. 

Cited  in  Sherman  v.  Estey  Organ  Co.  69  Vt.  355,  38  Ail.  70,  holding  decision 
of  court  will  not  be  reversed  upon  second  appeal,  where  facts  are  unchanged; 
Herrick  v.  Belknap,  27  Vt.  673,  holding  that  decision  upon  any  point  in  a  case  is 
conclusive  in  that  case;  Re  Wells,  69  Vt.  388,  38  Atl.  83,  holding  such  rule  ap- 
plicable to  decrees  of  probate  court. 

Cited  in  note  in  39  A.  D.  376,  on  establishment  of  law  in  particular  case  as 
being  the  law  of  the  case. 
Right  to  recover  on  lost  instnunent. 

Cited  in  reference  notes  in  41  A.  D.  298,  on  actions  on  lost  or  destroyed  notes; 
81  A.  D.  669,  as  to  when  recovery  may  be  had  on  destroyed  bank  note;  84  A.  D. 
505,  on  right  of  owner  of  destroyed  bank  notes  to  recover  their  amount  from 
bank. 

Cited  in  note  in  52  A.  D.  450,  on  owner's  right  to  recover  from  bank  on  proof 
of  destruction  of  bank  note. 
Admissibility  of  dechtrations. 

Cited  in  Coffin  v.  Bradbury,  3  Idaho,  770,  95  A.  S.  R.  37,  35  Pac  716,  holding 
time  not  necessarily  controlling  element  in  doctrine  of  res  gestw;  Moorman  v. 
Danville,  90  Va.  455,  18  S.  E.  869,  holding  declarations  of  bankrupt  in  favor  of 
his  grandchildren,  inadmissible  against  creditors. 

Cited  in  reference  notes  in  39  A.  D.  448;  42  A.  D.  609;  56  A.  D.  120;  59  A.  D. 
610,— on  admissibility  of  declarations  of  a  party  as  part  of  res  gestw;  10  A.  S.  R. 
306,  as  to  when  declarations  are  part  of  the  res  gestw;  52  A.  D.  164,  180,  on  dec- 
larations of  party  as  evidence  for  himself  as  part  of  res  gestw;  26  A.  D.  356,  on 
admissibility  of  declarations  in  favor  of  person  making  them,  when  they  are  part  of 
res  gestce. 

Cited  in  note  in  39  A.  D.  656,  on  inadmissibility  of  party's  declaration  in  his 
own  favor. 

Distinguished  in  Worden  v.  Powers,  37  Vt.  619,  holding  party's  declarations 
made  after  transaction  completed,  not  admissible  in  his  favor. 

—  To  fix  date. 

Cited  in  Wilkins  v.  Metcalf,  71  Vt.  103,  41  Atl.  1035,  holding  self-serving  dec- 
laration of  defendant  in  bastardy  proceeding,  admissible  to  fix  time  of  alleged  act; 
Hill  y.  North,  34  Vt.  604,  holding  that  for  purpose  of  identifying  date  evidence 
of  what  plaintiff  said  to  witness  admissible;  Wheeler  v.  Campbell,  68  Vt.  98,  34 
Atl.  35,  holding  hearsay  admissible  to  identify  the  occasion  and  to  characterize 
the  transaction. 

Granting  new  trials. 

Cited  in  May  v.  Gamble,  14  Fla.  467,  holding  that  new  trial  will  not  be  granted 
for  errors  which  are  not  prejudicial ;  Walworth  v.  Readsboro,  24  Vt.  252,  denying 
new  trial  where  it  clearly  appeared  same  verdict  would  be  reached. 

Cited  in  reference  notes  in  66  A.  S.  R.  101,  on  grounds  for  new  trial;  85  A.  D. 
270,  on  granting  new  trial  where  it  appears  that  result  must  be  same  on  retrial. 

Cited  in  note  in  99  A.  D.  129,  on  erroneous  instructions  as  ground  for  reversal 
or  new  trial. 

15  AM.  DEO.  669,  OONANT  v.  SMITH,  1  AIK.   (VT.)   67. 
Right  of  co-owner  to  have  partition. 

Cited  in  Hunt  v.  Wright,  47  N.  H.  396,  93  A.  D.  451,  sustaining  provision 
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tgainst  partitioii  in  deeds  to  ootenants  of  hotel  property;  Hall  r.  Vernon,  47  W. 
Va.  205,  81  A.  S.  R.  791,  49  L.RJL.  464,  34  S.  £.  764  (dissenting  opinion),  on 
right  to  have  partition  of  oil  and  gas  owned  in  fee  separate  from  surface;  Cole- 
man V.  Coleman,  10  Pa.  100,  67  A.  D.  641,  to  point  that  equity  may  deny  parti- 
tion and  r^rulate  enjoyment  of  the  property  between  owners;  Crowell  v.  Wood- 
bury, 52  N.  H.  613,  holding  partition  of  sawmill  and  water  privilege  by  allowing 
alternate  occupations,  improper;  Lenfers  t.  Henke,  73  111.  405,  24  A.  R.  263,  7 
Legal  Gaz.  110,  to  point  that  dower  in  mines  cannot  be  assigned  by  metes  and 
bounds  nor  partition  made  at  law.- 

Cited  in  reference  notes  in  93  A.  D.  455,  on  partition  between  tenants  in  com- 
mon as  common-law  right;  30  A.  S.  R.  208,  on  what  may  be  partitioned;  81  A.  S. 
R.  797,  on  partition  of  mineral  interests. 

Cited  in  notes  in  16  L.RJL  220,  on  validity  of  agreement  against  right  to  par- 
tition; 91  A.  8.  R.  887,  on  partible  nature  of  mines  by  actual  partition  between 
eotenants;  91  A.  S.  R.  888,  on  partible  nature  of  mines  between  cotenants  by 
sale. 

Distinguished  in  Smith  v.  Smith,  10  Paige,  470  (modifying  HoffnL  Ch.  506), 
decreeing  partition  of  mill  and  mill  pond;  Oliver  v.  Lansing,  50  Neb.  828,  70  N. 
W.  369,  holding  ootenant  entitled  to  partition  notwithstanding  loss  may  result 
tiierefrom. 

15  AM.  DBO.  670»  BOABDMAN  t.  KEELER,  1  AIK.  (VT.)    158. 
Validity  of  sales  when  possession  not  changed. 

Cited  in  Beattie  v.  Robin,  2  Vt.  181,  holding  sale  without  change  of  possession 
void  as  against  vendor's  attaching  creditors;  Clark  v.  Morse,  10  N.  H.  236,  holding 
sale  not  rendered  fraudulent  by  attaching  debtor's  regaining  possession  under  con- 
tract of  hiring;  Lowe  v.  Matson,  140  111.  108,  29  N.  E.  1036,  holding  that  assignor's 
retaining  possession  for  time  does  not  render  assignment  void  as  to  execution 
creditors,  and  citing  annotation  also  on  this  point. 

Cited  in  reference  notes  in  29   A.  D.  363,  on  retention  of  possession  of  personal 
property  by  vendor;  49  A.  D.  65;  53  A.  D.  94;  30  A.  S.  R.  484, — on  retention  of 
possession  of  chattels  by  seller  as  evidence  of  fraud ;  57  A.  D.  216,  on  effect  of  re- 
tention of  possession  of  personal  property  by  vendor  or  mortgagor. 
—  Judicial  sale. 

Cited  in  Gate  v.  Gaines,  10  Vt.  346,  holding  sheriff's  sale  exception  to  rule 
rendering  sales  without  change  of  possession  fraudulent;  Fitzpatrick  v.  Peabody, 
51  Vt  195,  to  same  effect;  Caswell  t.  Jones,  65  Vt.  457,  36  A.  S.  R.  879,  20 
L.RJL.  503,  26  Atl.  529,  holding  that  sheriff's  sale  may,  though  change  of  pos- 
session be  unnecessary,  be  attacked  for  actual  fraud. 

Cited  in  reference  notes  in  36  A.  S.  R.  343;  69  A.  S.  R.  64,— on  change  of  pos- 
session after  execution  sale;  20  A.  D.  199,  241;  23  A.  D.  62;  24  A.  D.  409,— on  re- 
tention of  possession  by  defendant  in  execution  after  sheriff's  sale;  47  A.  D.  89, 
on  effect  of  leaving  execution  debtor  in  possession  after  sale;  64  A.  D.  655,  on  ef- 
fect of  possession  of  personal  property  being  retained  by  defendant  in  execution 
after  sale;  26  A.  D.  256,  on  nonapplicability  of  statute  of  frauds  to  judicial 


15  AM.  DEC.  678,  ROBINSON  ▼.  RETNOLDS,  1  AIK.    (VT.)    174. 
E^ffect  of  husband's  alienage  or  nonresidence  upon  wife's  status. 
Cited  in  Mead  v.  Hughes,  15  Ala.  141,  50  A.  D.  123,  holding  that  wife  may 
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make  contracts  where  husband  left  state  intending  to  abandon  her;  Riel  y. 
Press,  70  N.  H.  334,  47  Atl.  608,  holding  resident  married  woman's  deed  valid, 
though  not  signed  by  alien  husband;  Mitchell  y.  Hughes,  3  Colo.  App.  43,  32  Pac. 
185,  holding  that  feme  ooveri  testamentary  incapacity  continues  unless  husband's 
abjuration  clearly  proved;  Levi  y.  Marsha,  122  N.  C.  565,  29  S.  E.  832,  holding 
resident  wife  of  nonresident  alien  liable  on  her  contracts;  M'Arthur  y.  Bloom,  2 
Duer,  151,  holding  same  of  wife  of  alien  not  allowed  to  emigrate  without  per- 
mission; Matteson  y.  Dederkey,  12  R.  I.  68,  holding  that  under  statute  suit 
against  wife  abated  on  husband's  return;  Smith  y.  Silence,  4  Iowa,  321,  66  A.  D. 
137,  holding  abandoned  wife  entitled  to  sue  where  husband  out  of  state,  notwith- 
standing she  had  interviews  with  him;  Mayhugh  v.  Rosenthal,  1  Cin.  Sup.  Ct.  Rep. 
492  (dissenting  opinion),  on  effect  on  wife's  right  to  deed  property,  of  husband's 
long-continued  absence. 

Cited  in  reference  note  in  54  A.  D.  621,  as  to  when  wife  may  sue  or  be  sued  as 
feme  sole. 

Cited  in  notes  in  37  A.  D.  712,  on  requisites  of  abandonment  to  give  wife 
rights  of  feme  sole;  64  A.  S.  R.  869,  on  effect  of  husband's  desertion  on  wife's 
power  to  make  deed;  64  A.  S.  R.  867,  on  effect  of  husband's  abandonment  upou 
wife's  property  rights,  power  to  contract,  etc;  64  A.  S.  R.  864,  on  effect  uf 
husband's  abjuration  of  realm  or  leaving  state  on  wife's  property  rights  or  power 
to  contract;  55  A.  D.  610,  on  conclusiveness  of  personal  judgment  against  married 
woman  while  she  is  virtually  feme  sole;  37  A.  D.  710,  on  wife  of  alien  as  feme 
aole;  37  A.  D.  709,  on  wife  of  one  who  is  civiliter  mortwua,  as  feme  sole. 

15  AM.  DEO.  676,  PINGRY  t.  WASHBURN,  1  ADC.  (VT.)  264. 
Order  of  proof. 

Cited  in  Ranney  v.  St.  Johnsbury  &  L.  C.  R.  Co.  67  Vt.  594,  32  Atl.  810,  hold- 
ing order  of  testimony,  as  regards  examination  of  particular  witnesses  and  course 
of  trial,  within  court's  discretion;  Pratt  v.  Rawson,  40  Vt.  183,  to  same 
effect  and  holding  that  no  exception  lies  to  court's  decision;  State  v.  Magoon, 
50  Vt  333,  sustaining  trial  court's  action  in  allowing,  upon  rebuttal,  evidence  not 
strictly  of  such  nature. 

Impairment  of  vested  rights. 

Cited  in  Lawson  v.  Jeffries,  47  Miss.  686,  12  A.  R.  342,  holding  ordinance  of  con- 
stitutional convention  granting  new  trials  upon  certain  classes  of  final  judgments, 
void. 

Cited  in  reference  notes  in  54  A.  D.  393,  on  statutes  impairing  obligation  of 
contracts ;  42  A.  D.  728,  on  legislative  grant  as  a  contract  the  obligation  of  which 
cannot  be  impaired. 

—  Corporate  matters. 

Cited  in  Philadelphia,  W.  &  B.  R.  Co.  v.  Bowers,  4  Houst.  (Del.)  506,  holding 
statute  regulating  railroad  traffic  rates  void  where  charter  reserved  no  power  to 
legislature;  State  v.  Richmond  &  D.  R.  Co.  73  N.  C.  527,  21  A.  R.  473,  holding  that 
railroad's  charter  right  to  alter  its  gauge  cannot  be  taken  away  by  statute; 
White's  Creek  Tump.  Co.  v.  Davidson  County,  3  Tcnn.  Ch.  396,  holding  statute 
changing  position  of  corporation's  tollgates  with  respect  to  a  recently  developed 
town,  unconstitutional;  Pensacola  &  A.  R.  Co.  y.  State,  25  Fla.  310,  3  L.R.A. 
661,  2  Inters.  Com.  Rep.  522,  5  So.  833,  holding  that  railroad  commission  cannot 
enforce  traffic  rates  insufficient  to  cover  expenses;  Thorpe  y.  Rutland  &  B.  R.  Co. 
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27  Vi.  140,  62  A.  D.  626,  sustaining  statute  requiring  railroads  to  maintain  cattle 
guards  at  farm  crossings. 

Cited  in  reference  notes  in  29  A.  S.  R.  378,  on  vested  rights  in  franchise;  69 
A.  D.  580,  on  right  of  legislature  to  alter  charter  of  private  corporation. 
Agreements  against  public  policy. 

Cited  in  Frost  v.  Belmont,  6  Alien,  152;  Harris  v.  Roof,  10  Barb.  489, — ^holding 
•Tobbying"  contracts  void;  Hyer  v.  Richmond  Traction  Co.  26  C.  C.  A.  175,  42  U. 
S.  App.  522,  80  Fed.  839,  holding  agreement  intended  to  prevent  competition  be- 
tween rival  competitors  for  street  railway  franchise,  void;  Noyes  v.  Day,  14  Vt. 
384,  holding  note  given  for  forbearance  to  bid  upon  public  contract,  unenforceable ; 
Stanton  v.  Allen,  5  Denio,  434,  49  A.  D.  282,  holding  agreement  among  canal  boat 
proprietors,  intended  to  control  traffic  rates,  void;  Buck  v.  First  Nat.  Bank,  27 
Midi.  293, 15  A.  R.  189,  holding  note  given  bank  on  condition  that  it,  as  prosecutor, 
recommend  clemency,  unenforceable;  Doane  v.  Chicago  City  R.  Co.  160  111.  22,  35 
LJ^.A.  588,  45  N.  E.  507,  holding  purchase  of  abutting  owner's  consent  to  lay 
track,  void  where  statute  required  assent  of  such  owners;  Chippewa  Valley  &  S. 
R.  Co.  V.  Chicago,  St.  P.  M.  &  O.  R.  Co.  75  Wis.  224,  6  L.R.A.  601,  44  N.  W. 
17,  holding  railroad's  agreement  not  to  seek  grant  of  public  lands,  but  to  assist 
another  in  obtaining  same  and  to  share  therein,  void;  Old  Colony  R.  Co.  v.  New 
Bedford,  188  Mass.  234,  74  N.  E.  468,  to  point  that  town's  contract  to  buy  off 
railroad's  objection  to  certain  grade  crossing  is  void;  Prime  v.  Brandon  Mfg.  Co. 
16  Blatchf.  453,  Fed.  Cas.  No.  11,421,  applying  rule  in  pari  deUoio,  etc.,  to  exten- 
sions of  patent  founded  on  a  conveyance  intended  to  deceive  patent  office. 

Cited  in  reference  notes  in  18  A.  D.  403,  on  validity  of  contract  prohibited  by 
statute;  34  A.  S.  R.  613,  on  invalidity  of  contract  to  procure  legislation;  42  A.  D. 
666,  on  invalidity  of  contract  for  purpose  of  influencing  legislature;  40  A.  D.  524, 
on  validity  of  agreement  in  consideration  of  withdrawing  opposition  to  passage 
of  act  of  legislature;  61  A.  D.  350,  on  invalidity  of  agreement  to  grant  certain 
privil^es  in  consideration  of  withdrawal  of  opposition  to  passage  of  act. 

Cited  in  notes  in  30  L.RA.  742,  on  validity  of  contract  to  procure  legislation; 
66  A.  D.  510,  on  invalidity  of  contracts  to  secure  appointment  to  office  or  place  of 
trust. 

Distinguished  in  Lyon  v.  Mitchell,  36  N.  Y.  235,  93  A.  D.  502,  sustaining  con- 
tract of  agency  to  make  sale  to  government,  though  agent  selected  because  of  his 
political  influence. 
Passing  tollgate. 

Cited  in  Bock  v.  State,  50  Ind.  281,  holding  company  authorized  to  erect  toll- 
gate  entitled  to  close  same  against  traveler  refusing  to  pay  toll;  Panton  Tump. 
Co.  V.  Bishop,  11  Vt.  198,  holding  town  not  entitled  to  demolish  tollgate,  though 
its  citizens  had  acquired  right  to  pass  toU-free. 
Requisites  of  magistrate's  certificate  to  depositions. 

Cited  in  Lund  v.  Dawes,  41  Vt.  370,  rejecting  deposition  where  magistrate's  cer- 
tificate, following  printed  form,  disregarded  deponent's  name. 

15  AM.  DBO.  679,  MAZOZON  ▼.  FOOT,  1  AIK.   (VT.)   282. 
SvBpension  of  limitations  where  debtor  nonresident. 

Cited  in  Dunning  v.  Chamberlin,  6  Vt.  127,  holding  that  saving  clause  of  stat- 
ute extends  as  well  to  foreigners  as  to  absent  citizens. 

Cited  in  reference  note  in  39  A.  D.  50,  on  absence  from  state  as  exception  to 
statute  of  limitations. 

Am.  Dec  VoL  IH.— 11. 
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Cited  in  note  in  8  LJtA.  334,  on  interruption  of  statute  of  limitations  by 
absence  from  state. 

—  Effect  of  debtor's  return. 

Cited  in  Stevens  t.  Fisher,  30  Vt.  200,  holding  merely  proving  d^tor  a  non- 
resident insufficient,  as  he  might  have  come  within  state;  Hall  v.  Nasmith,  28  Vt. 
791,  as  to  necessity  of  debtor's  return  being  known  to  creditor;  Hill  v.  Bellows,  15 
Vt.  727,  holding  debtor's  making  temporary  visits  to  state,  insufficient  where 
creditor  ignorant  thereof;  Didier  v.  Dawson,  2  Sandf.  Ch.  61,  holding  it  sufficient 
tnat  debtor's  return  be  public,  with  intention  to  remain,  though  creditor  with- 
out knowledge  thereof;  Davis  v.  Marshall,  37  Vt.  69,  to  point  that  debtor's  return 
interrupts  suspension,  notwithstanding  he  subsequently  leave  state. 

Distinguished  in  Davis  v.  Field,  56  Vt.  426,  holding  debtor's  coming  to  reside 
permanently  within  state,  sufficient,  though  creditor  ignorant  thereof. 

—  Effect  of  debtor's  possession  of  attachable  property. 

Cited  in  Rixford  v.  Miller,  49  Vt.  319,  holding  burden  on  nonresident  defendant 
to  show  he  had  known  attachable  property;  Burnham  v.  Courser,  69  Vt  183,  37 
Atl.  288,  to  same  effect. 

15  AM.  DEC.  681,  BliAKE  ▼.  HOWE,  1  AIK.    (VT.)   806. 
Tenant's  right  to  assert  title  adverse  to  landlord. 

Cited  in  Norwood  v.  Kirby,  70  Ala.  397,  denying  right  of  one  holding  as  tenant 
to  assert  title  adverse  to  his  landlord. 

Cited  in  reference  notes  in  38  A.  S.  R.  194;  82  A.  S.  R.  183, — on  estoppel  of  ten- 
ant to  dispute  landlord's  title. 

Cited  in  notes  in  17  A.  D.  621,  on  right  of  tenant  or  subtenant  to  set  up  claim 
to  land;  7  LJt.A.(N.S.)  931,  on  estoppel  of  subtenant  to  question  original  land- 
lord's title ;  21  L.  ed.  U.  S.  780,  on  right  of  tenant  td  dispute  landlord's  title. 
Who  may  acquire  tax  title. 

Annotation  cited  in  Bums  v.  Lewis,  86  Ga.  591,  13  S.  £.  123,  holding  that  one 
morally  bound  to  pay  taxes  cannot  better  his  title  by  purchasing  at  tax  sale; 
Curtis  V.  Borland,  35  W.  Va.  124,  12  S.  E.  1113,  holding  that  purchase  by  agent 
at  tax  sale,  it  being  his  duty  to  purchase  for  owner,  operates  merely  as  payment  of 
taxes. 

Cited  in  reference  notes  in  36  A.  D.  103,  on  tax  sales;  15  A.  D.  577;  76  A.  D. 
406;  85  A.  D.  100;  10  A.  S.  R.  384;  19  A.  S.  R.  126;  24  A.  S.  R.  788;  43  A.  S.  R. 
920;  62  A.  S.  R.  877;  75  A.  S.  R.  229,— on  who  may  purchase  at  a  tax  sale; 
100  A.  S.  R.  365,  on  who  may  purchase  and  enforce  a  tax  title;  67  A.  D.  455,  on 
strengthening  title  by  purchase  at  tax  sale ;  50  A.  D.  469 ;  66  A.  D.  533, — on  right 
of  one  whose  duty  it  is  to  pay  taxes  to  strengthen  title  by  purchase  at  tax  sale ; 
91  A.  D.  387,  on  right  of  trustee  to  purchase  trust  property  at  tax  sale  thereof. 

—  Tenant's  right  to. 

Cited  in  Oppenheimer  v.  Levi,  96  Md.  296,  60  L.R.A.  729,  54  Atl.  74,  holding  tax 
title  acquired  by  lessee  covenanting  to  pay  taxes,  cloud  on  reversioner's  title  and 
removable  in  equity;  Bailey  v.  Campbell,  82  Ala.  342,  2  So.  646,  holding  that  ten- 
ant acquires  no  title  by  purchasing  certificate  issued  to  purchaser  at  tax  sale,  and 
citing  annotation  also  on  this  point. 

Cited  in  reference  notes  in  65  A.  D.  452,  on  liability  of  tenant  to  pay  taxes  on 
landlord's  land;  76  A.  D.  362,  on  tenant's  right  to  acquire  landlord's  title  to  land 
by  virtue  of  tax  sale. 

Cited  in  notes  in  89  A.  8.  R.  84,  on  acquisition  of  landlord's  title  by  tenant; 
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75  A.  8.  R.  241,  on  right  of  tenant  to  purchate  and  enforce  tax  title;  16  E.  R.  C. 
306»  on  right  of  tenant  to  purchase  landlord's  land  on  sale  against  latter ;  63  L.R Jl. 
939»  on  right  of  tenant  to  acquire  title  derived  from  tax  sale  during  tenancy  where 
he  has  agreed  to  pay  the  tax. 
-Cotenant*8  right  to. 

Cited  in  reference  note  in  14  A.  8.  R.  640,  on  right  of  tenant  for  life  to  purchase 
tax  title  and  hold  adversely  to  remainderman  or  reversioner. 
—  Oo-o^raer's  right  to. 

Cited  in  Cunningham  v.  Brown,  39  W.  Va.  688,  20  S.  £.  616,  to  point  that  one 
eannot  purchase  at  tax  sale  to  injury  of  his  quasi  co-owner;  Muthersbaugh  t. 
Burke,  33  Kan.  260,  6  Pac.  252,  holding  purchase  of  tax  title  by  one,  inoperative 
to  destroy  his  cotenants'  interests,  and  citing  annotation  also  on  this  point; 
Clark  V.  Lindsey,  47  Ohio  St.  437,  9  L.R.A.  740,  26  N.  E.  422,  holding  that  pur- 
chase at  tax  sale  by  one  cotenant  inures  to  benefit  of  all  cotenants,  and  citing  an- 
notation also  on  this  point. 

Cited  in  reference  note  in  76  A.  D.  362,  on  cotenant's  right  to  acquire  title  to 
joint  property  by  tax  sale. 
—  Vendee's  right  to. 

Cited  in  Hunt  v.  Rowland,  22  Iowa,  63,  holding  title  adverse  to  vendor  not 
acquired  by  one  purchasing  at  tax  sale  at  instance  of  vendee;  Johnston  v.  Smith, 
70  Ala.  108,  holding  that  acquirement  of  tax  title  by  one  holding  under  contract  to 
purchase  operates  merely  as  payment  of  taxes. 
«  Mortgagor's  and  mortgagee's  right  to. 

Cited  in  Smith  v.  Lewis,  20  Wis.  361,  holding  that  second  mortgagee  purchasing 
on  foreclosing  his  mortgage  and  acquiring  tax  title  holds  subject  to  first  mort- 
gage; Dunn  V.  Snell,  74  Me.  22,  holding  that  one  bound  to  pay  taxes  cannot,  as 
against  mortgagee,  acquire  tax  title;  Howze  v.  Dew,  90  Ala.  178,  24  A.  8.  R.  783, 
7  So.  239,  to  point  that  tax  title  acquired  by  mortgagee  in  possession  is  inoperative 
against  mortgagor  or  his  devisee,  and  citing  annotation  also  on  this  point. 

Annotation  cited  in  Burchard  v.  Roberts,  70  Wis.  Ill,  6  A.  S.  H.  148,  36  N.  W. 
2S6,  holding  that  purchase  at  tax  sale  for  benefit  of  mortgagees  operates  merely 
as  payment  of  taxes;  Jones  v.  Black,  18  Okla.  344,  90  Pac.  422  (dissenting  opin- 
ion), on  right  of  mortgagee  to  acquire  tax  title  as  against  mortgagor. 

Cited  in  reference  notes  in  69  A.  S.  R.  162;  66  A.  S.  R.  267,— on  purchase  by 
mortgagee  at  tax  sale;  6  A.  S.  R.  166,  on  mortgagee's  right  to  acquire  tax  title 
and  set  it  up  against  mortgagor. 
Granting  new  trial  hecause  of  surprise. 

Cited  in  Brooks  v.  Douglass,  32  Cal.  208,  holding  that  surprised  party  moving 
for  new  trial  must  show  injury  by  showing  what  case  he  could  establish. 

Cited  in  reference  notes  in  36  A.  D.  440;  78  A.  D.  618, — on  accident  or  sur- 
prise as  ground  for  new  trial;  40  A.  D.  271,  as  to  when  new  trial  will  be  granted 
on  ground  of  surprise. 
Beacqoisitlon  as  an  equitable  redemption. 

Cited  in  8hefileld  ft  B.  Coal,  Iron  k  R.  Co.  v.  Newman,  23  C.  C.  A.  469,  41  U. 
8.  App.  766,  77  Fed.  787,  holding  that  equity  will  deem  reacquisition  by  original 
pnrehaser  at  foreclosure  who  failed  to  satisfy  liens,  an  equitable  redemption  for 
benefit  of  holders  of  outstanding  claims,  and  citing  annotation  also  on  this  point 
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15  AM.  DEC.  691,  STANIFORD  v.  BARRY.  1  AIK.   (VT.)   814. 
Retrospective  statutes. 

Cited  in  reference  note  in  40  A.  D.  496,  on  retrospective  statutes. 
Power  of  lesislature  —  To  grant  new  trial  or  to  extend  time  for  appeal. 

Cited  in  Beaupre  v.  Hoerr,  13  Minn.  366,  Gil.  339,  holding  statute  retrospective 
in  terms  and  enlarging  time  for  appeal,  inapplicable  to  fixed  and  final  judgments; 
Gompf  V.  Wolfinger,  67  Ohio  St.  144,  65  N.  £.  878,  holding  that  subsequent  statute 
cannot  authorize  review  of  judgment  which  had  become  final  by  existing  law; 
Andrews  v.  Beane,  15  R.  I.  451,  8  Atl.  540,  holding  statute  validating  fatally  de- 
fective appeal  bond,  void  because  extending  time  for  appeal;  Lawson  v.  Jeffries, 
47  Miss.  686,  12  A.  R.  342,  holding  an  ordinance  of  constitutional  convention 
granting  new  trials  in  certain  cases,  void. 
—  To  authorize  particular  sales. 

Cited  in  Davison  v.  Johonnot,  7  Met.  388,  41  A.  D.  448,  sustaining  legislative 
resolution  authorizing  named  guardian  to  sell  insane  ward's  realty  and  pay  off 
encumbrances;  Langdon  v.  Strong,  2  Vt.  234,  sustaining  private  act  authorizing 
one  of  two  administrators  to  convey  lands  to  creditors. 
Duty  of  courts  in  respect  to  unconstitutional  statutes. 

Cited  in  Beall  v.  Beall,  8  Ga.  210;  Bank  of  St.  Mary's  v.  State,  12  Ga.  475,— 
holding  that  the  judiciary  will  declare  unconstitutional  acts  null  and  void. 

15  AM.  DEO.  692,  STANIFORD  v.  BARRY,  1  AIK.   (VT.)   821. 
Availability  of  writ  of  audita  querela. 

Cited  in  Griswold  v.  Rutland,  23  Vt.  324,  denying  relief  by  audita  querela  where 
party  had  opportunity  to  avail  himself  of  matters  complained  of;  Wither  ell  v. 
Goss,  26  Vt.  748,  holding  audita  querela  not  sustainable  for  want  of  notice  of  suit, 
where  oflficer's  return  shows  same  given;  Johnson  v.  Roberts,  58  Vt.  599,  2  Atl. 
482,  holding  same  where  complainant,  though  present,  made  no  objection  to  the 
improper  assessment  of  costs;  Foster  v.  Stearns,  3  Vt.  322,  holding  same  where 
complainant  failed  to  appear,  and  improper  claim  was  inserted  in  judgment;  Had- 
lock  V.  Clement,  12  N.  H.  68,  denying  audita  querela  to  vacate  judgment  and  exe- 
cution where,  upon  default  no  assessment  of  damages  was  had;  Spaulding  v. 
Swift,  18  Vt.  214,  holding  audita  querela  improper  where  unauthorized  attorney 
entered  his  appearance;  Faxon  v.  Baxter,  11  Cush.  35,  denying  relief  by  audita 
querela  to  one  failing  to  plead  pending  insolvency  proceedings;  Porter  v.  Vaughn, 
24  Vt.  211,  denying  audita  querela  to  vacate  execution  on  ground  that  same  had 
been  enjoined  by  equity;  Poultney  v.  State,  25  Vt.  168,  holding  county  court  with- 
out power  to  vacate  by  audita  querela  extent  from  state  treasurer  for  collection 
of  taxes;  Shuford  v.  Cain,  1  Abb.  (U.  S.)  302,  Fed.  Cas.  No.  12,823,  holding  mo- 
tions in  the  cause  preferable  to  writs  of  audita  querela,  etc.,  to  raise  questions  of 
irregularity. 

Cited  in  reference  notes  in  15  A.  D.  700;  27  A.  D.  386,— on  audita  querela;  36 
A.  D.  330,  on  nature  and  effect  of  writ  of  audita  querela;  42  A.  D.  532,  on  nature 
and  uses  of  audita  querela  and  to  whom  it  is  available. 

Cited  in  note  in  20  L.  ed.  U.  S.  405,  as  to  nature  of  audita  querela  and  when  it 
will  lie. 
Review  of  decisions  of  prior  tribunal. 

Cited  in  Griffin  v.  Cunningham,  20  Gratt.  31,  denying  power  of  legislature  to 
authorize  court  to  review  decisions  of  tribunal  that  preceded  it. 
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15  AM.  I>SO.  696,  BROWN  T.  TURNBIR,  1  AIK.   (VT.)   S50. 
Wbat  m*T  be  partitioned. 

Cited  in  Wood  v.  Little,  35  Me.  107,  holding  cotton  factory  parti tionable,  though 
property  thereby  destroyed  for  purposes  for  which  erected. 

Cited  in  reference  notes  in  30  A.  8.  R.  208,  on  what  may  be  partitioned;  28 
A.  D.  167,  on  right  to  partition  between  tenants  in  common. 

Distinguished  in  Smith  v.  Smith,  10  Paige,  470  (modifying  HoffnL  Ch.  506), 
holding  dam  and  pond  partitionable. 
Right  to  lutTe  sale  where  partition  impracticable. 

Criticized  in  Baldwin  v.  Aldrich,  34  Vt.  526,  80  A.  D.  695,  holding  where  parti- 
tion impracticable,  that  an  assignment  of  the  whole  or  sale  may  be  had. 

15  ABf.  DEC.  698,  lilTTIiE  ▼.  OOOK,  1  AIK.   (VT.)  S6S. 
Iseoance  of  writs  by  clerk. 

Cited  in  Christler  r.  Locke,  103  Mich.  86,  61  N.  W.  263,  holding  that  clerk  may 
issue  writ  of  restitution  during  vacation. 

Cited  in  reference  note  in  65  A.  D.  94,  on  execution  following  judgment  as  mat- 
ter of  course. 
ATailability  of  writ  of  audita  querela. 

Cited  in  Griswold  v.  Rutland,  23  Vt.  324,  denying  relief  by  audita  querela  where 
party  had  c^portunity  to  avail  himself  of  matters  complained  of;  Walter  v.  Foss, 
67  Vt.  591,  32  AtL  643,  denying  audita  querela  where  defendant  failed  to  enter 
his  appearance  through  misunderstanding  with  plaintiff's  attorney;  Eastman  v. 
Waterman,  26  Vt.  494,  holding  audita  querela  not  sustainable  where  justice  had 
jurisdiction,  party  had  his  day  in  court,  etc.;  Radclyffe  t.  Barton,  161  Mass. 
327,  37  N.  E.  373,  to  point  that  audita  querela  is  unavailable  unless  original 
action  defended  <m  the  merits;  Kimball  v.  Randall,  56  Vt.  558,  sustaining  audita 
querela  where  justice  was  absent  upon  return  of  writ. 

Cited  in  reference  notes  in  27  A.  D.  386,  on  audita  querela;  36  A.  D.  330,  on 
nature  and  effect  of  writ  of  audita  querela;  42  A.  D.  532,  on  nature  and  uses 
of  audita  querela  and  to  whom  it  is  available. 

Cited  in  note  in  20  L.  ed.  U.  S.  405,  as  to  nature  of  audita  querela  and  when  it 
will  lie. 

Modified  in  Comstock  v.  Grout,  17  Vt.  512,  sustaining  audita  querela  against 
creditor  to  set  aside  execution  upon  which  complainant  was  committed  to  jail. 

15  AM.  DEO.  700,  HOIjDRN  t.  CRAWFORD,  1  AIK.   (VT.)   890. 
Annulment  of  deeds  of  imbeciles. 

Cited  in  Doughty  v.  Doughty,  7  N.  J.  Eq.  227,  annulling  deed  of  person  of  weak 
mind  where  facts  showed  unfair  advantage  taken  of  him. 

Cited  in  reference  notes  in  44  A.  D.  403,  on  effect  of  weakness  of  intellect  on 
contracts;  59  A.  D.  615,  on  setting  aside  contracts  in  equity  for  weakness  of 
mind. 

15  AM.  DSC.  704,  RAIiSTON  T.  MILIiER,  S  RAND.    (VA.)   44. 
Effect  of  defects  in  title  npon  right  to  purchase  money. 

Cited  in  Beale  v.  Seiveley,  8  Leigh,  658,  holding  vendee  in  undisturbed  posses- 
don  under  warranty  deed,  not  entitled  to  relief  upon  theory  of  probable  eviction ; 
Bolton  ▼.  Branch,  22  Ark.  435,  holding  apprehended  difficulties  in  title  no  def«^nse 
to  action  for  purchase  money;  Peers  v.  Barnett,  12  Gratt.  410,  holding  that  sale 
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for  purchase  money  will  be  decreed  where  title  perfected  before  the  hearing;  Lovell 
y.  Chilton,  2  W.  Va.  410,  holding  sale  of  land  to  collect  purchase  money  proper  after 
title  perfected;  Harris  v.  Bolton,  7  How.  (Miss.)  167;  Koger  v.  Kane,  5  Leigh, 
606;  Faulkner  v.  Davis,  18  Gratt.  651,  78  A.  D.  698;  Thompson  v.  Catlett,  24  W. 
Va.  524, — to  point  that  vendee,  to  obtain  relief,  must  clearly  show  the  defects  in 
title;  Heavner  v.  Morgan,  30  W.  Va.  335,  8  A.  S.  R.  55,  4  8.  £.  406,  holding  that^ 
if  title  is  clearly  defective,  equity  will  not  require  payment  of  purchase  money 
until  defects  removed. 

Cited  in  reference  note  in  116  A.  S.  R.  908,  on  equitable  relief  to  purchaser  of 
land  against  obligation  to  pay  when  title  is  defective. 

Distinguished  in  Wamsley  v.  Stalnaker,  24  W.  Va.  214»  denying  vendee  in  war- 
ranty deed  relief  against  payment  of  purchase  money  because  of  judgment  liens, 
where  vendor  able  to  pay  same. 
—  Injunction  against  collection  of. 

Cited  in  Harvey  v.  Ryan,  59  W.  Va.  134,  115  A.  8.  R.  897,  7  LJtA.(N.S.)  445, 
53  S.  £.  7,  holding  that  collection  of  purchase  money  will  be  enjoined  where  land 
recovered  in  ejectment  by  stranger;  GaUoway  v,  Finley,  12  Pet.  264,  9  L.  ed. 
1079,  to  point  that  vendee  may  enjoin  payment  of  purchase  money  ^ntil  vendor 
is  able  to  convey  agreed  title;  Ragsdale  t.  Hagy,  9  Gratt.  409,  to  point  that  pay- 
ment of  purchase  money  will  be  enjoined  where  land  subject  to  encumbrance. 

Cited  in  reference  note  in  63  A.  D.  217,  on  injunction  against  grantor's  collec- 
tion of  purchase  money. 

Cited  in  note  in  7  L.R.A.(N.S.)  456,  468,  462,  465,  on  injunction  against  col- 
lection of  purchase  money  by  solvent  vendors  where  title  to  land  is  defective. 

Distinguished  in  Miller  v.  Argyle,  5  Leigh,  460,  upon  propriety  of  enjoining  pay- 
ment of  purchase  money  after  purchaser  takes  possession. 
Proof  of  boundaries  by  reputation. 

Cited  in  Harriman  v.  Brown,  8  Leigh,  697,  holding  general  reputation  admis- 
sible to  prove  boundaries;  Lamar  v.  Minter,  13  Ala.  31,  to  same  point;  Stetson 
V.  Freeman,  35  Kan.  523,  11  Pac.  431,  holding  general  reputation  admissible  in 
absence  of  better  evidence,  to  prove  boundary  and  location  of  city  lot;  Cox  v. 
State,  41  Tex.  1,  holding  general  reputation  admissible  to  prove  county  line  in 
criminal  cases;  Doe  ex  dem.  Farmer  v.  Mobile,  8  Ala.  279,  holding  same  as  to 
boundary  of  public  lot;  McAnich  v.  Hulse,  113  Iowa,  58,  84  N.  W.  914,  to  point 
that  reputation  is  admissible  to  prove  private  boundary  conceded  to  coincide  with 
line  recognized  by  public;  Gibson  v.  Poor,  21  N.  H.  440,  53  A.  D.  216,  holding  cor- 
responding imdisputed  line  competent  evidence  to  prove  disputed  boundary  line; 
Hellman  v.  Los  Angeles,  125  Cal.  383,  58  Pac.  10,  holding  that  boundary  of  street 
may  be  found  as  indicated  by  improvements  continuing  through  twenty-five  years. 

Cited  in  reference  note  in  39  A.  S.  R.  826,  on  precedence  in  case  of  conflict  be- 
tween surveys. 

Distinguished  in  McClellan  v.  Weston,  49  W.  Va.  669,  55  L.R.A.  898,  39  S.  E. 
670,  holding  recorded  plat  and  survey  of  public  streets  notice  to  abutting  owners 
of  location  of  lines  thereof. 
Prescriptive  right  to  obstruct  dedicated  streets. 

Cited  in  Taylor  v.  Com.  29  Gratt.  780,  holding  that  right  to  obstruct  street 
dedicated  to,  and  accepted  by,  public,  cannot  be  acquired  by  prescription. 
Unmatured  obligation  as  subject  of  set-off  in  equity. 

Cited  in  Feade  v.  Dillard,  5  Leigh,  30,  holding  that  bond  not  yet  due  may  be 
the  subject  of  set-off  in  equity. 
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1ft  AM.  I>EO.   706,  BANKS  T.  POITIAUX,  S  HAND.    (VA.)    1S6. 
Corporate  ponrers. 

Cited  in  Rivamut  Nay.  Co.  t.  Dawsons,  3  Gratt.  19,  46  A.  D.  188,  upholding 
power  of  corporation  to  take  bequest  of  its  own  stock;  Hajnes  v.  Covington,-  13 
Smedes  ^  M.  408,  holding  board  of  police,  as  corporation,  empowered  to  make  loan, 
imder  statute  authorizing  it  to  manage  certain  fund  and  invest  surplus  in  such 
stocks  aa  deemed  advisable;  Davis  v.  Old  Colony  R.  Co.  131  Mass.  258,  41  A.  R. 
221,  holding  railroad  and  manufacturing  corporations  without  power  to  guar- 
antee payment  of  expenses  of  musical  festival;  Lathrop  v.  Conmiercial  Bank,  8 
Dana,  114,  33  A.  D.  481,  upholding  power  of  foreign  corporation  to  take  mortgage 
on  land  in  state  of  forum. 

Cited  in  reference  notes  in  63  A.  D.  770,  on  inherent  corporate  powers;  46  A. 
D.  188,  on  corporation's  implied  power  of  buying;  66  A.  D.  501,  on  power  of  cor- 
poration to  sell  its  property;  56  A.  D.  741;  57  A.  D.  414,— on  incidental  powers 
possessed  by  corporations. 

—  Wbo  may  question. 

Cited  in  Robins  v.  Embry,  Smedes  ft  M.  Ch.  207,  denying  right  of  creditors  to 
attack  provision  in  assignment  by  bank,  as  violation  of  charter;  Greenbrier  Lum- 
ber Co.  V.  Ward,  30  W.  Va.  43,  3  S.  E.  227,  denying  right  of  one  sued  by  corpora- 
tion for  goods  sold  to  defend  on  ground  of  forfeiture  of  charter  for  nonpayment 
of  license  fee;  Union  Water  Co.  v.  Murphy's  Flat  Fluming  Co.  22  Cal.  620,  deny- 
ing right  of  defendant  in  foreclosure  to  question  power  of  water  company  to  make 
loan  on  mortgage  security. 

—  Banks. 

Cited  in  Bond  v.  Central  Bank,  2  Ga.  92,  upholding  right  of  bank  to  recover 
on  note  for  antecedent  indebtedness,  although  note  for  amount  exceeding  charter 
limit;  Commercial  Bank  v.  Nolan,  7  How.  (Miss.)  508,  holding  loan  not  void  for 
want  of  authority  where  bank  takes  greater  rate  of  interest  than  allowed  by 
charter;  Wroten  v.  Armat,  31  Gratt.  228,  upholding  power  of  national  bank  to 
loan  money  on  real  estate  security;  Sherry  v.  Denn,  8  Blackf.  542,  upholding 
power  of  bank  to  bid  in  real  estate  at  judicial  sale  for  amount  exceeding  its  own 
debt;  Union  Nat.  Bank  v.  Matthews,  98  U.  S.  621,  26  L.  ed.  188,  upholding  power 
of  national  bank  to  enforce  deed  of  trust  assigned  to  it,  together  with  note,  as  se- 
curity for  loan. 

Distinguished  in  Russell  v.  Topping,  Fed.  Cas.  No.  12,163,  denying  power  of 
hank  to  purchase  at  foreclosure  sale  lot  not  covered  by  its  mortgage;  Michigan 
Bank  v.  Niles,  Walk.  Ch.  (Mich.)  99,  denying  power  of  bank  under  charter,  to 
purchase  real  estate  of  one  person  for  sale  to  another. 

—  Conveyance  to  or  by  corporation. 

Cited  in  Hall  v.  Farmers'  &  M.  Bank.  145  Mo.  418,  46  S.  W.  1000,  holding  deed 
of  land  to  corporation  for  purpose  not  allowed  in  charter,  not  absolutely  void; 
Mallett  V.  Simpson,  94  N.  C.  37,  65  A.  R.  595,  holding  transfer  of  real  estate 
to  corporation,  in  violation  of  charter,  valid  until  assailed  in  direct  proceeding 
by  state;  New  York  Dry  Dock  v.  Hicks,  5  McLean,  111,  Fed.  Cas.  No.  10,204, 
holding  that  corporation  will  be  presumed  to  have  taken  deed  to  land  in  exercise 
of  its  legitimate  functions,  in  absence  of  proof  to  contrary;  Fayette  Land  Co.  v. 
Louisville  &  N.  R.  Co.  93  Va.  274,  24  S.  E.  1016,  upholding  conveyance  of  land 
by  railroad,  although  the  land  when  taken  by  it  was  in  excess  of  amount  allowed 
by  statute;  Walsh  v.  Barton,  24  Ohio  St.  28,  upholding  conveyance  of  land  by 
railroad,  although  acquired  by  abuse  of  charter  powers;  Society  Perun  v.  Cleve- 
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land,  43  Ohio  St.  481,  3  N.  E.  357,  holding  rights  in  real  estate  acquired  throng 
corporation  de  facto  not  devested  by  subsequent  judgment  in  quo  warranto 
excluding  it  from  use  of  corporate  franchises;  Tarpey  v.  Deseret  Salt  Co.  5  Utah, 
494,  17  Pac.  631,  holding  it  imnecessary  for  one  deriving  title  through  corpora- 
tions to  show,  by  law  of  state  where  organized,  that  they  were  empowered  to  hold 
or  convey  real  estate. 

Cited  in  notes  in  94  A.  D.  381,  382,  385,  on  capacity  of  corporations  to  take 
title  to  realty;  23  A.  D.  741;  on  jua  disponendi  in  corporations. 
Attacking  right  of  corporation  to  bold  property. 

Cited  in  reference  note  in  43  A.  D.  465,  on  collateral  inquiry  into  violation  of 
corporate  charter. 

Cited  in  note  in  8  A.  S.  R.  195,  on  necessity  for  direct  proceedings  l^  state  to 
forfeit  corporate  franchises. 
—  mio  may  question. 

Cited  in  Hough  v.  Cook  County  Land  Co.  73  lU.  23,  24  A.  R.  230,  holding  ques- 
tion whether  charter  powers  exceeded  in  buying  land,  one  between  state  and  cor- 
poration; First  English  Evangelical  Lutheran  Church  v.  Arkle,  49  W.  Va.  92,  38 
S.  E.  486,  holding  objection  that  church  violated  statute  in  holding  certain  real 
estate,  only  available  to  state;  Russell  y.  Texas  &  P.  R.  Co.  68  Tex.  646,  5  S.  W. 
686,  holding  that  right  to  question  authority  of  railroad  corporation  to  hold  lands 
rests  with  state  alone;  Siunmet  v.  City  Realty  ft  Brokerage  Co.  208  Mo.  501,  106 
S.  W.  614,  holding  that  state  alone  can  question  corporation's  right  to  hold  realty 
for  period  longer  than  allowed  by  constitution;  Bogardus  v.  Trinity  Church,  4 
Sandf.  Ch.  633,  holding  same  where  corporation  receives  grant  netting  income 
exceeding  that  allowed  by  charter;  Natoma  Water  &  Min.  Co.  v.  Clarkin,  14  Cal. 
544,  denying  right  of  private  party  to  question  corporation's  power  to  take,  hold, 
and  convey  real  estate ;  Litchfield  v.  Preston,  98  Va.  530,  37  S.  E.  6,  denying  right 
of  private  party  to  question  legality  of  purchase  of  land  by  bank  in  violation  of 
statute;  Hubbard  v.  Worcester  Art  Museum,  194  Mass.  280,  9  L.R.A.(N.S.) 
089,  80  N.  E.  490,  10  A.  &  E.  Ann.  Cas.  1025;  Farrington  v.  Putnam,  90  Me. 
405,  38  L.R.A.  339,  37  Atl.  652, — ^holding  objection  to  bequest  to  corporation, 
that  amount  of  property  already  held  by  it  had  reached  charter  limit,  not  avail- 
able to  heirs;  Chambers  v.  St.  Louis,  29  Mo.  543,  denying  right  of  heirs  to  object 
to  devise  of  real  estate  to  city,  on  ground  that  it  was  without  power  to  take; 
Raley  v.  Umatilla  County,  15  Or.  172,  3  A.  S.  R.  142,  13  Pac.  890,  holding  that 
grantor  or  heirs  cannot  question  right  of  county  to  take  land  granted;  Southern 
P.  R.  Co.  V.  Orton,  32  Fed.  457,  denying  right  of  one  sued  by  railroad  company 
for  possession  of  land,  to  question  corporation's  authority  to  take;  Burns  v. 
Milwaukee  ft  M.  R.  Co.  9  Wis.  450,  denying  right  of  owner  receiving  pay  for  land 
condemned,  to  raise  question  of  right  of  corporation  to  take. 

Cited  in  note  in  32  L.R.A.  296,  on  right  of  private  persons  to  contest  power  of 
corporation  to  take  or  hold  property  in  action  by  corporation  for  specific  per- 
formance. 
Necessity  of  corporate  seal. 

Cited  in  reference  notes  in  39  A.  S.  R.  289,  on  necessity  for  seal  on  corporate 
contracts;  33  A.  D.  494,  as  to  when  acts  of  corporation  are  valid  without  cor- 
porate seal;  48  A.  D.  364,  on  liability  of  corporation  for  contracts  by  its  agents 
not  under  seal;  23  A.  D.  748,  on  necessity  of  corporate  seal  to  agreement  to 
convey  realty  by  corporation. 

Cited  in  notes  in  60  A.  S.  R.  152;  6  E.  R.  C.  325, — on  necessity  of  seal  to  valid- 
ity of  contract  made  by  corporation. 
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liabilltj  off  oorporation  on  oontrmcts. 

Cited  in  Butts  ▼.  Cuthbertoon,  6  Ga.  166,  holding  corporation  liable  on  note 
given  by  authorized  agent;  Pennsylvania  Lightning  Rod  Co.  v.  Board  of  Educa- 
tion, 20  W.  V&.  360,  holding  board  of  education  of  township  not  bound  by  con- 
tract of  majority  of  its  members  acting  individually;  Johnson  t.  Southwestern 
Bailroad  Bankj  3  Strob.  £q.  263  (dissenting  opinion),  on  defect  in  oorporate 
diarter  as  excusing  corporation  from  performing  its  contracts. 
Liability  off  oorporation  Tiolating  charter  or  misoaing  privileges. 

Cited  in  Pixley  t.  Roanoke  Nav.  Co.  76  Va.  320,  holding  quo  warranto  by 
government  for  forfeiture  proper  remedy  against  oorporation  failing  to  improve 
ttreama  as  required  by  charter;  Swan  t.  Williams,  2  Mich.  427,  holding  railroad 
corporatioQ  amenable  to  state  for  misuse  of  charter  privileges. 

15  AM.  DKC.  7 IS,  WISBIiEY  T.  FINDIiAX,  S  HAND.   (VA.)  S61. 
Right  of  <x»tenantfl  to  have  partition. 

Cited  in  Updike  v.  Adams,  22  R.  L  432,  48  Atl.  384,  holding  partition  in  equity 
matter  of  right  where  there  are  no  legal  objections  to  complainant's  title; 
Ransom  ▼.  High,  37  W.  Va.  838,  38  A.  8.  R.  67,  17  S.  B.  413,  holding  deraign- 
ment  of  title  necessary  only  to  show  right  to  partition  how  parties  became  co- 
owners;  Willard  v.  Willard,  146  U.  S.  116,  36  L.  ed.  644,  12  Sup.  a.  Rep.  818, 
holding  tenant  in  common  entitled  of  right  to  partition  in  court  having  general 
jurisdiction  in  equity  to  grant  partition;  Deloney  v.  Walker,  9  Port.  (Ala.)  497, 
holding  plaintiff  vrith  clear  title  entitled  of  right,  in  equity,  to  partition; 
&nith  V.  Smith,  Hoffm.  Ch.  506,  to  same  point  where  bill  was  for  partition  of  dam 
and  millpond;  Caldwell  ▼.  Snyder,  178  Pa.  420,  36  LJtA.  198,  36  Atl.  996,  27 
Pittsb.  L.  J.  N.  S»  213,  to  same  point  in  holding  devisee  entitled  to  partition 
notwithstanding  provisions  of  will;  Coles  v.  Coles,  13  N.  J.  £q.  365,  to  same 
point  in  holding  that  costs  are  to  be  borne  in  proportion  to  respective  values. 

Cited  in  reference  notes  in  57  A.  D.  200,  on  who  may  claim  partition;  28 
A.  D.  167;  49  A.  D.  663,— on  right  of  cotenant  to  partition;  24  A.  8.  R.  783, 
on  equitable  partition  as  a  matter  of  right;  55  A.  D.  442,  as  to  when  courts  of 
equity  will  assume  jurisdiction  in  partition  cases;  56  A.  D.  650,  on  decree  of  par- 
tition when  title  clear;  22  A.  D.  179,  on  validity  of  partition  followed  by  pos- 
session. 

Cited  in  note  in  23  A.  D.  393,  on  jurisdiction  to  make  partition. 

Distinguished  in  Merritt  v.  Hughes,  36  W.  Va.  356,  15  S.  £.  56,  holding  re- 
mainderman not  entitled  to  partition  during  continuance  of  particular  estate. 
Qneetiona  to  be  tried  in  partition  suit. 

Cited  in  Vint  v.  King,  Fed.  Cas.  No.  16,950,  holding  that  questions  of  fraud 
may  sometimes  be  inquired  into  on  bill  for  partition. 
— Qnestiona  of  title. 

Cited  in  Stuart  t.  Coalter,  4  Rand.  (Va.)  74,  15  A.  D.  731,  holding  that  ques- 
tions of  title  will  not  be  tried  upon  bill  for  partition;  Straughan  v.  Wright, 
4  Rand.  (Va.)  493;  Nash  y.  Simpson,  78  Me.  142,  3  Atl.  53,— retaining  bill  for 
partition  until  complainant  establishes  his  legal  title;  Horton  v.  Sledge,  29  Ala. 
478,  holding  such  practice  proper;  Currin  v.  Spraull,  10  Gratt.  145,  holding  such 
practice  proper  previous  to  certain  statute  changing  practice;  Moore  v.  Harper, 
27  W.  Va.  362,  holding  that  by  statute  questions  of  title  may  be  passed  upon 
onder  bill  for  partition. 
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Title  acquired  from  grantor  haTing  greater  estate  than  be  was  aware  of. 

Cited  in  Madden  t.  Madden,  2  Leigh,  377,  aa  to  title  passing  under  deed  con- 
veying all  grantor's  interest,  he  believing  he  had  only  life  estate. 
Acceptance  of  devise  as  bar  to  dower. 

Cited  in  Cunningham  v.  Cunningham,  30  W.  Va.  699,  6  S.  E.  139,  to  point 
that  wife's  right  to  dower  unaffected  by  certain  statute  concerning  renunciation 
of  provisions  of  will. 

Cited  in  reference  notes  in  17  A.  D.  277,  on  devise  or  legacy  in  lieu  of  dower; 
68  A.  S.  R.  461,  on  election  between  will  and  dower. 

Cited  in  notes  in  61  A.  D.  679,  as  to  when  dower  is  barred  by  provision  in  will; 
10  E.  R.  C.  347,  on  election  by  widow  between  testamentary  provision  and  dower; 
3  L.R.A.  497,  on  widow's  right  of  dower;  26  A.  D.  603,  on  election  between 
benefits  conferred  by  will  and  share  in  community  property;  92  A.  S.  R.  696, 
on  widow's  duty  to  elect  between  benefits  of  will  and  right  to  dower  or  in  com- 
munity property. 

Distinguished  in  Dixon  v.  McCue,  14  Gratt.  640,  to  point  that  widow  taking  de- 
vise of  lands  for  years  or  personalty  may  be  barred  of  her  dower. 
Assignment  of  dower. 

Cited  in  Doe  ex  dem.  Shelton  v.  Carrol,  16  Ala.  148,  holding  that  husband's 
alienee  may  resort  to  equity  to  have  dower  allotted  widow;  Ex  parte  Crittenden, 
10  Ark.  333,  holding  decree  adjudging  demandant  entitled  to  dower  and  ap- 
pointing commissioners  to  act  and  report  at  next  term,  not  final. 
Power  of  tenant's  grantee  to  acquire  adverse  title. 

Cited  in  Swann  v.  Toung,  36  W.  Va.  67,  14  S.  E.  426,  holding  that  grantee  in 
possession  imder  fee-simple  deed  from  tenant  may  acquire  adverse  title  in  equity 
as  in  law. 

15  AM.  DEO.  721,  THOMPSON  t.  JACKSON,  S  RAND.  (VA.)   604. 
Grounds  for  rescission  of  contract. 

Cited  in  Fitzhugh  v.  Davis,  46  Ark.  337,  holding  that  vendee  in  possession  under 
warranty  deed  cannot  have  rescission  unless  substantially  deprived  of  benefits  of 
purchase. 

Cited  in  reference  notes  in  69  A.  D.  616;  37  A.  D.  787,— K)n  inadequate  con- 
sideration as  ground  for  rescission  of  contract. 

Cited  in  note  in  6  LJLA.  47,  on  relief  in  equity  under  covenants,  in  absence  of 
eviction  by  paramount  title. 

—  Defects  in  title. 

Cited  in  Campbell  v.  Medbury,  6  Biss.  33,  Fed.  Cas.  No.  2,366,  holding  defect  in 
title  conveyed  by  warranty  deed  no  defense  to  nonpayment  of  purchase  money  by 
undisturbed  grantee;  Decker  v.  Schulze,  11  Wash.  47,  48  A.  S.  R.  868,  27  L.R.A. 
336,  39  Pac.  261,  to  same  effect;  Fletcher  v.  Wilson,  Smedes  &  M.  Ch.  376,  holding 
that  rescission  cannot  be  had  on  account  of  defective  title  when  good  title  offered 
at  hearing;  Wilty  v.  Hightower,  6  Smedes  &  M.  346,  to  point  that  for  defects  in 
title  vendee  ordinarily  must  sue  on  covenants. 

—  Bfistake. 

Cited  in  Finch  v.  Causey,  107  Va.  124,  57  S.  E.  662,  holding  mistake  as  to 
small  part  of  premises  leased,  insufficient  ground  for  rescission ;  Leas  v.  Eidson,  9 
Gratt,  277,  holding  mutual  mistake  as  to  land's  boundaries  ho  ground  for  rescis- 
sion unless  same  clearly  proved;  Rogers  v.  Pattie,  96  Va.  498,  31  S.  E.  897,  refus- 
ing to  rescind  executed  conveyance  because  of  mistake  as  to  boundaries;  Newman 
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T.  Kay,  57  W.  Va.  98,  68  LJLA.  908,  49  8.  E.  926,  4  A.  ft  B.  AmL  Cm.  39,  refua- 
ing  to  rescind  eontimct  of  smle  of  land  in  grots  becauM  of  mistake  as  to  quantity ; 
Grymes  v.  Sanders,  93  U.  S.  55,  23  L.  ed.  798,  refusing  to  rescind  contract  of  pur- 
chase of  gold-bearing  land  on  ground  of  mistake;  Ferry  t.  Clarke,  77  Va.  397; 
Eldridge  v.  Young  America  ft  C.  ConsoL  Min.  Co.  27  Wash.  297,  67  Pac.  703,— 
to  point  that  contracts  will  be  rescinded  only  for  substantial  mistakes;  Virginia 
F.  ft  M.  Ina.  Co.  v.  CottreU,  85  Va.  857,  17  A.  S.  R.  108,  9  a  E.  132,  to  point  that 
executed  contracts  and  confirmed  sales  will  only  be  rescinded  for  substantial  mis- 
take; Glaaaell  ▼.  Thomas,  3  Leig^,  113;  Fearon  Lumber  ft  Veneer  Co.  t.  Wilson, 
61  W.  Va.  30,  41  S.  S.  137,  holding  mutual  mistake  as  to  identity  of  land  ground 
for  rescission;  Kowalke  v.  Milwaukee  Electric  R.  ft  Light  Co.  103  Wis.  472,  74  A. 
8.  R.  877,  79  N.  W.  762,  holding  release  given  defendant  in  action  for  personal  in- 
juries, valid,  notwithstanding  mistake  as  to  plaintiff's  pregnancy. 

Cited  in  notes  in  21  A.  D.  41,  on  mistake  in  written  instrument  as  ground  of 
equitable  relief;  117  A.  8.  R.  235,  on  what  mistakes  will  authorise  cancelation  or 
correction  of  written  instrument. 
<— Ignorance  of  law. 

Disapproved  in  Brown  v.  Armistead,  6  Rand.  (Va.)  594,  holding  that  executed 
contracts  will  not  be  rescinded  on  ground  of  ignorance  of  law. 
Enforcement  of  contracts  in  equity. 

Cited  in  Armstrong  v.  Ross,  61  W.  Va.  38,  55  8.  E.  895,  observing  that  different 
rules  applj  to  the  enforcement  of  executory  and  executed  contracts;  Ckavenger  v. 
Sturm,  59  W.  Va.  658,  63  S.  E.  593,  holding  that  equity  will  not  enforce  executory 
contracts  if  unfair  or  tainted  with  fraud;  Booten  v.  Scheffer,  21  Gratt.  474,  re- 
fusing specific  performance  where  applicant  was  in  default  and  surrounding  cir- 
cumstances much  changed;  Givens  v.  Clem,  107  Va.  435,  59  S.  E.  413,  refusing  to 
enforce  executor's  agreement  to  convey  where  infant  beneficiaries  would  be 
prejudiced. 
What  must  be  pleaded  —  Fraud. 

Cited  in  Southall  v.  Parish,  85  Va.  403,  1  L.R.A.  641,  7  S.  E.  534;  Virginia  F. 
ft  M.  Ins.  Co.  V.  Cottrill,  86  Va.  867,  17  A.  S.  R.  108,  9  S.  E.  132;  Loomis  v.  Jack- 
son, 6  W.  Va.  613, — ^holding  that  fraud  must  be  pleaded  and  pleaded  distinctly; 
Robson  V.  Harwell,  6  Ga.  589;  Wren  v.  Moncure,  95  Va.  369,  28  S.  E.  588,--to 
same  effect. 

—  Usury. 

Cited  in  Smith  v.  Nicholas,  8  Leigh,  330,  holding  that  usury,  if  relied  on  in 
equity,  must  be  distinctly  alleged  and  proved  accordingly. 
Necessity  tbat  proof  correspond  witb  pleadings. 

Cited  in  McKinley  v.  Irvine,  13  Ala.  681,  holding  bill  showing  title  by  descent 
not  sustained  by  proof  of  title  by  devise;  Thomas  v.  Winne,  58  C.  C.  A.  613,  122 
Fed.  395,  holding  recovery  will  not  be  allowed  upon  case  differing  materially  from 
that  made  by  the  pleadings. 

15  AM.  DEC.  716,  OOAI/TER  T.  HUNTER,  4  RAND.   (VA.)   68. 
Landowner's  rights  in  waters  of  stream. 

Cited  in  Binney's  Case,  2  Bland,  Ch.  99,  to  point  that  riparian  owners  may, 
unless  injuring  navigation,  use  waters  of  navigable  streams. 

Cited  in  reference  notes  in  22  A.  B.  756;  26  A.  D.  390;  27  A.  D.  318,— on  rights 
of  riparian  proprietors;  16  A.  D.  698,  on  rights  in  water  course;  38  A.  D.  112,  on 
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right  of  riparian  proprietor  to  use  of  water  flowing  through  his  land;  37  A.  D. 
238,  on  right  of  riparian  owner  to  natural  flow  of  stream. 

Cited  in  notes  in  23  A.  D.  613,  on  extent  of  owner's  right  in  stream  flowing 
through  his  land;  54  A.  D.  794,  on  right  of  riparian  owner  to  natural  and  unin- 
terrupted flow  of  stream ;  59  L.RJI.  848,  on  right  as  against  public  to  dam  back 
water  of  stream;  9  L.R.A.  812,  on  riparian  owner's  right  to  divert  water  of 
stream;  41  L.R.A.  750,  on  right  as  between  upper  and  lower  proprietors  to  re- 
store flow  of  stream  to  ancient  channel ;  102  A.  S.  R.  837,  on  right  to  exercise  power 
of  eminent  domain  for  creation  of  dams  and  water  power. 
Acquirement  of  easements  by  prescription. 

Cited  in  Nichols  v.  Aylor,  7  Leigh,  546,  holding  twenty  years'  adversary  use  of 
certain  water  rights,  not  conclusive  of  the  right;  Stokes  v.  Upper  Appomatox  Co. 
3  Leigh,  318,  holding  that  for  twenty  years'  user  to  give  right  to  water  of  river, 
adversary  user  is  necessary;  Comett  v.  Rhudy,  80  Va.  710,  holding  that  right  to 
flood  another's  land  may  be  required  by  twenty  years*  adversary  user;  Boyd  v. 
Woolwine,  40  W.  Va.  282,  21  S.  E.  1020,  holding  right  to  unobstructed  use  of  road- 
way acquired  by  open  and  continuous  user,  under  claim  of  right,  for  twenty  years; 
Eells  ▼.  Chesapeake  &  O.  R.  Co.  49  W.  Va.  65,  87  A.  8.  R.  787,  38  8.  E.  479,  in 
applying  law  of  prescription  to  action  for  damages  resulting  from  change  in 
stream  upon  erection  of  bridge. 

Cited  in  reference  note  in  35  A.  D.  640,  on  ripening  of  privilege  of  license  into 
right  by  lapse  of  time. 

Cited  in  notes  in  10  L.R.A.  486,  on  presumptive  easement;  93  A.  S.  R.  712,  on 
prescriptive  title  to  surface  water;  93  A.  S.  R.  722,  on  prescriptive  title  to  water 
by  adverse  use  or  possession  under  claim  of  right. 
Right  to  Injunction  against  trespass  or  nuisance. 

Cited  in  Parker  v.  Winnipiseogee  Lake  Cotton  &  Woolen  Mfg.  Co.  1  Cliff.  247, 
Fed.  Cas.  No.  10,752,  dismissing  bill  to  restrain  interference  with  water  privileges 
where  plaintiff's  right  not  clear  nor  injury  feared  certain;  Moore  v.  Steelman,  80 
Va.  331,  to  point  that  injunction  will  lie  to  prevent  irreparable  mischief. 

Cited  in  reference  notes  in  24  A.  D.  197;  26  A.  D.  561;  68  A.  D.  117, — on  injunc 
tion  against  trespass;  21  A.  D.  51>  on  injunction  in  case  of  trespass  and  nuisance; 
26  A.  D.  561,  on  injunction  against  waste  and  private  nuisances. 

Cited  in  note  in  73  A.  D.  114,  on  injunctions  against  threatened  nuisances. 
Effect  of  laches  on  right  to  Injunction. 

Cited  in  Smith  v.  Adams,  6  Paige,  435,  denying  injunction  to  one  who  waited 
until  defendant  had  completed  his  aqueduct;  Amoskeag  Mfg.  Co.  v.  Gamer,  6  Abb. 
Pr.  N.  S.  265,  55  Barb.  151,  holding  delay  of  nine  years  ground  for  refusing  in- 
junction to  restrain  infringement  of  trademark. 
Constitutionality  of  mlUdam  acts. 

Cited  in  Harding  v.  Funk,  8  Kan.  315,  sustaining  milldam  act. 

15  AM.  DEO.  7S1,  STUARTS  T.  COALTER,  4  RAND.   (VA.)    74. 
Failure  to  object  properly  to  lack  of  jurisdiction  of  equity. 

Cited  in  Hudson  v.  Kline,  9  Gratt.  379,  dismissing  bill  not  disclosing  case 
proper  for  equity,  though  no  exception  taken  in  answer;  Miller  v.  Miller,  25  W. 
Va.  495,  holding  appellate  court  should  dismiss  bill  of  which  court  below  had  no 
jurisdiction,  unless  bill  may  be  amended  so  as  to  give  jurisdiction;  Boston 
Blower  Co.  v.  Carmon  Lumber  Co.  94  Va.  94,  26  S.  E.  390,  holding  that  objection 
for  want  of  equitable  jurisdiction  may  be  made  for  first  time  in  appellate  court. 
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Annotation  cited  in  Williami  v.  Wetmore,  51  Fla.  614,  41  So.  646,  holding  that 
objection  in  appellate  court  to  jurisdiction  of  equity  to  determine  iuTolved  boun- 
dary dispute  comes  too  late. 
Equity  Jurisdiction  to  try  title. 

Cited  in  Bush  y.  Martins,  7  Leigh,  320,  holding  equitable  action  to  try  title 
not  maintainable  by  party  in  possession  against  adverse  claimant;  Hitchcox 
T.  Morrison,  47  W.  Va.  206,  34  8.  E.  993,  holding  bill  to  remore  cloud  from  title 
not  maintainable  against  adverse  claimant  in  possession;  Logan  t.  Ward,  68  W. 
Va.  366,  5  L.RJL(N.S.)  166,  52  S.  E.  398,  holding  bill  to  remove  cloud  from  title 
not  maintainable  by  one  in  possession  entered  upon  by  adverse  claimant;  Lange 
V.  Jones,  5  Leig^.  192,  holding  bill  not  maintainable  by  vendee  against  vendor 
and  third  party  claiming  part  of  premises;  Henrico  v.  Hart,  3  Leigh,  1,  holding 
injunction  not  maintainable  to  restrain  sale  of  land  where  complainant  claimed 
legal  title;  Western  Min.  ft  Mfg.  Co.  v.  Virginia  Cannel  Coal  Co.  10  W.  Va.  250, 
holding  that  where  equity  assumes  jurisdiction  to  correct  mistake  in  deed  it  will 
settle  all  adverse  claims;  Steed  v.  Baker,  13  Gratt.  380,  holding  that  in  suit  to 
enjoin  collection  of  purchase  money  equity  will  not  try  title  of  adverse  claimant 
in  possession. 

Distinguished  in  Ambler  v.  Warwick,  1  Leigh,  196,  21  A.  D.  608,  holding  equita- 
ble action  maintainable  against  defendants  acquiring  title  subsequent  to  execu- 
tion of  deed  of  trust. 

—  Question  of  boundary. 

Cited  in  Johnston  v.  Jarret,  14  W.  Va.  230,  holding  it  improper  to  decree 
against  adverse  claimants  failing  to  answer  bill  involving  settlement  of 
boundaries;  Hickman  v.  Cooke,  3  Humph.  640,  holding  court  of  chancery  without 
jurisdiction  of  suit  to  determine  boundary  in  absence  of  ground  for  equitable 
interference;  Sulphur  Mines  v.  Boswell,  94  Va.  480,  27  S.  E.  24,  holding  bill  osten- 
sibly to  remove  eloud  from  title,  but  in  effect  to  settle  title  and  boundary  dis- 
putes, not  maintainable;  Collins  v.  Sutton,  94  Va.  127,  26  S.  E.  416,  holding  bill 
to  settle  boundaries  not  maintainable,  notwithstanding  it  alleges  defendant  have 
deed  showing  true  boundary;  Davis  v.  Settle,  43  W.  Va.  17,  26  S.  E.  557  (dissent- 
ing opinion),  on  right  to  have  dispute  as  to  titles  and  boundaries  tried  in 
equity. 

Annotation  cited  with  special  approval  in  Hays  v.  Bouchelle,  147  Ala.  212,  119 
A.  8.  R«  614,  41  So.  518,  holding  that  where  bill  establishes  case  of  fraud  and 
imposition  equity  will  settle  boundary  dispute. 

Cited  in  reference  notes  in  68  A.  S.  R.  754,  on  equity  jurisdiction  in  cases  of 
disputed  boundaries;  34  A.  D.  106,  on  equity  jurisdiction  as  to  confusion  of 
boundaries. 

Cited  in  note  in  119  A.  S.  R.  67,  68,  on  equity  jurisdiction  in  case  of  uncertainty 
or  confusion  of  boundary. 

—  In  partition  proceedings. 

Cited  in  Fuller  v.  Montague,  8  C.  C.  A.  100,  16  U.  S.  App.  391,  69  Fed.  212, 
holding  bill  for  partition  alleging  that  defendant  is  in  possession  under  fraudu- 
lent deed,  not  maintainable;  Hoffman  v.  Beard,  22  Mich.  59,  holding  same  where 
complainants  out  of  possession  and  legal  title  doubtful;  Hipp  v.  Babin,  19  How. 
271,  15  L.  ed.  633,  holding  same  where  defendant's  title  not  recognized;  Hudson 
V.  Putney,  14  W.  Va.  561,  to  same  point;  Nash  v.  Simpson,  78  Me.  142,  3  Atl.  53, 
retaining  bill  for  partition  until  legal  title  established;  Currin  v.  Spraull,  10 
Gratt.  145,  approving  such  practice;  Moore  v.  Harper,  27  W.  Va.  362;  Cecil  v. 
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Clark,  44  W.  Va.  669,  30  S.  E.  216,— holding  that  by  statute  equity  is  empowered 
to  settle  dispute  as  to  title  in  partition  proceeding;  Hillens  v.  Brinsfield,  108  Ala. 
606,  18  So.  604,  holding  petition  for  sale  for  division  maintainable  unless  the 
adverse  possession  set  up  entirely  excludes  petitioner  (probate  proceeding). 

Cited  in  reference  notes  in  41  A.  D.  166,  on  nature  of  partition  proceedings;  77 
A.  D.  686,  on  necessity  of  plaintiff's  showing  clear  legal  title  in  action  for  parti- 
tion; 60  A.  D.  660,  on  noninterference  with  title  in  partition  suit. 
Deraigxunent  of  title  in  partition  proceedings. 

Cited  in  Ransom  y.  High,  37  W.  Va.  838,  38  A.  S.  R.  67,  17  S.  E.  413,  holding  it 
necessary  for  plaintiff  in  partition  to  make  deraignment  of  title  to  show  how  par- 
ties became  co-owners  and  right  to  partition. 
Mnltifarions  bills. 

Cited  in  Crickard  v.  Crouch,  41  W.  Va.  603,  23  S.  E.  727,  holding  bill  against 
many  defendants  with  distinct  interests  multifarious;  Frum  v.  Fox,  68  W.  Va. 
334,  62  S.  E.  178,  holding  bill  to  cancel  tax  deed  and  to  settle  claim  for  dower 
multifarious;  Sadler  t.  Whitehurst,  83  Va.  46,  1  S.  E.  410,  holding  a  bill  by 
creditors  against  dissolved  partnership  and  others,  bad  for  multifariousness; 
Washington  City  Sav.  Bank  v.  Thornton,  83  Va.  167,  2  S.  E.  193,  holding  biU 
seeking  decree  against  one  as  indorser,  seeking  damages  for  breach  of  warranty,  to 
quiet  title,  etc.,  multifarious;  Smith  v.  Zumbro,  41  W.  Va.  623,  24  S.  E.  663, 
holding  bill  asking  for  settlement  of  partnership  account  and  seeking  to  collect 
fraudulently  assigned  note,  not  multifarious. 

Cited  in  reference  notes  in  62  A.  S.  R.  148;  82  A.  S.  R.  224, — on  multifarious- 
ness of  bill;  37  A.  D.  669,  on  rules  governing  multifariousness;  44  A.  D.  46,  on 
right  to  sue  in  one  action  all  persons  in  possession  of  land  claimed  by  plain- 
tiff. 
Proper  parties. 

Cited  in  Banning  ▼.  Bradford,  21  Minn.  308,  18  A.  R.  398,  holding  adverse  claim- 
ant not  a  proper  party  in  action  to  foreclose  mortgage;  Coming  v.  Smith,  6  N.  Y. 
82,  to  same  effect. 

15  AM.  DEC.  754,  HATS  t.  WOOD,  4  RAND.   (VA.)   272. 
Rights  of  persons  advancing  pnrchase  money. 

Cited  in  Hall  v.  Young,  37  N.  H.  134,  holding  that  trust  results  in  favor  of  per- 
sons advancing  purchase  money  in  proportion  to  respective  amounts  advanced. 

Distinguished  in  Schroeder  v.  Paterson,  4  R.  I.  616,  70  A.  D.  163,  holding  that 
one  who  had  given  his  vendor  a  mortgage  has  no  lien  as  against  a  vendee  in  whom 
he  vested  absolute  title. 

15  AM.  DEO.  756,  GARLAND  t.  RIVES,  4  RAND.   (VA.)   282. 
Validity  of  trust  assignment  as  against  execution  creditor. 

Cited  in  Evans  v.  Greenhow,  16  Gratt.  163,  holding  that  assignee  under  deed  of 
trust  securing  past  debt  is  to  be  preferred  to  execution  creditor. 

Cited  in  reference  note  in  69  A.  D.  569,  on  validity  of  conveyance,  absolute  in 
terms,  but  attended  with  secret  trust. 
Effect  of  f^aud  on  contracts. 

Cited  in  Williamson  v.  Goodwyn,  9  Gratt.  603,  holding  conveyance  at  excessive- 
ly low  price,  a  further  conveyance  being  intended,  with  view  to  hindering  credit- 
ors, invalid;  Foster  v.  Grigsby,  1  Bush,  86;  Parr  v.  Saunders,  1  Va.  Dec  724,  11 
S.  E.  979;  Goshom  v.  Snodgrass,  17  W.  Va.  717,— to  point  that  4eed  to  secure 
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grantee  his  debt  10  inTmlid,  though  the  proTisions  tending  to  binder  creditors  were 
forced  on  him. 

Cited  in  referenoe  notes  in  26  A.  D.  194,  on  TOluntary  conveyances;  28  A.  8.  R. 
618,  on  fraudulent  voluntary  conveyances;  17  A.  D.  755,  756,  on  validity  oi 
voluntary  conveyances;  50  A.  D.  804,  on  conveyances  to  hinder,  delay,  or  defraud 
creditors;  53  A.  D.  04,  as  to  when  conveyance  is  fraudulent. 

Distinguished  in  Smith  v.  Riggs,  56  Iowa,  488,  9  N.  W.  385,  holding  convey- 
ance by  debtor  to  creditor  in  furtherance  of  latter's  intention  to  convey  volun- 
tarily to  debtor's  wife,  valid. 

—  Where  oonsideration  given. 

Cited  in  Salemonson  v.  Thompson,  13  N.  D.  182,  101  N.  W.  320,  holding  con- 
veyance intended  to  defraud  creditors  void,  though  founded  on  valuable  con- 
sideration; Billings  V.  Russell,  101  N.  T.  226,  4  N.  E.  531,  holding  same  of  similar 
mortgage  given  for  debt  actually  due;  White  v.  Perry,  14  W.  Va.  66,  holding  simi- 
lar deed  invalid  tti  toto,  though  some  consideration  paid  therefor;  Harden  v. 
Wagner,  22  W.  Va.  356;  Holmes  v.  Harshberger,  31  W.  Va.  516,  7  S.  E.  452,— to 
same  effect. 

Cited  in  reference  note  in  56  A.  D.  540,  on  effect  of  payment  of  full  consideration 
to  validate  fraudulent  conveyance  where  unaccompanied  with  good  faith. 

Cited  in  note  in  23  A.  D.  143,  as  to  when  conveyance  to  secure  a  just  debt  is 
void. 

—  Extent  to  which  contract  is  affected. 

Cited  in  Beall  v.  Williamson,  14  Ala.  55,  holding  mortgage  executed  in  further- 
ance of  fraudulent  intent  to  defeat  creditors  void  in  ioto;  Claflin  v.  Foley,  22  W. 
Va.  434,  holding  same  of  trust  deed  fraudulent  as  to  part  of  property  conveyed; 
Livesay  v.  Beard,  22  W.  Va.  585,  holding  trust  deed  with  conditions  and  reserva- 
tions, fraudulent  upon  its  face  and  void  in  toto;  Webb  v.  Ingham,  20  W.  Va.  389, 
1  S.  E.  816,  holding  conveyance  of  husband  to  wife  for  inadequate  consideration 
and  intended  to  defraud  creditors,  invalid  m  toio;  Dickinson  v.  Chesapeake  k  O. 
R.  Co.  7  W.  Va.  390,  as  to  extent  to  which  a  settlement  upon  wife  by  insolvent 
husband  is  void;  Gordon  v.  Cannon,  18  Gratt.  387  (dissenting  opinion),  on  right 
to  expurge  fraudulent  or  inoperative  portions  of  deeds ;  Hayes  v.  Westcott,  91  Ala. 
143,  24  A.  S.  R.  875,  11  L.R.A.  488,  8  So.  337,  holding  that,  in  absence  of  actual 
fraud,  mortgages,  though  void  as  to  part  of  property,  are  not  void  in  toto;  Hayes 
V.  WeetcoU,  91  AU.  143,  24  A.  S.  R.  875,  11  L.R.A.  488,  8  So.  337,  upholding  chat- 
tel mortgage  as  to  property  properly  mortgaged,  although  constructively  fraudu- 
lent as  to  other  property. 

Distinguished  in  Skipwith  v.  Cunningham,  8  Leigh,  271,  31  A.  D.  642,  holding 
same  of  trust  deed  providing  for  payment  to  grantor  of  surplus  remaining  after 
paying  off  those  accepting  deed ;  Shattuck  v.  Knight,  25  W.  Va.  590,  holding  trust 
deeds  fraudulent  per  se,  invalid  in  toto, 

—  Participation  by  grantee  in  fraud. 

Cited  in  Farmers'  Bank  v.  Douglass,  11  Smedes  k  M.  469,  holding  that  prior 
declarations  of  vendor  are  evidence  against  vendee  only  when  he  purchases  with 
notice  thereof. 

Cited  in  reference  notes  in  70  A.  D.  333,  on  effect  of  vendee's  knowledge  of  and 
participation  in  vendor's  fraud  in  transfer;  28  A.  D.  207,  on  rights  of  purchasers 
with  notice  of  fraudulent  conveyance. 

Cited  in  notes  in  34  A.  S.  R.  395,  on  knowledge  of  vendee  as  affecting  validity  of 
frandulent  conveyance;   31  L.RJL.  635,  on  taking  conveyance  fraudulent  on  its 
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face  as  participation  by  creditor  in  debtor's  fraudulent  intent;  82  L.R.A.  38,  39, 
on  what  constitutes  participation  by  purchaser  in  vendor's  fraud  so  as  to  invali- 
date as  against  vendor's  creditors  transfer  made  on  good  consideration. 
—  Rights  of  purchaser  without  notice. 

Cited  in  Hickman  v.  Trout,  83  Va.  478,  3  S.  E.  131,  holding  that  to  avoid  deed 
for  fraud  grantee  must  have  notice  thereof,  but  same  inferable  from  circum- 
stances; Fenno  v.  Sayre,  3  Ala.  468,  to  point  that  one  purchasing  without  notice 
from  fraudulent  purchaser  is  unaffected  by  fraud;  Andrews  v.  Jones,  10  Ala. 
400,  to  point  that  antenuptial  settlement  is  valid  if  settler  alone  intended  fraud; 
Sorrells  v.  Sorrells,  4  Ark.  206,  holding  innocent  purchaser  without  notice  of 
secret  trust,  entitled  to  protection. 

Cited  in  reference  notes  in  19  A.  D.  188;  60  A.  D.  473, — on  protection  under 
statute  of  frauds  of  bona  fide  purchaser  without  notice  of  fraudulent  design;  26 
A.  D.  108,  on  protection  of  bona  fide  purchaser  without  notice  of  fraud  from  one 
who  was  a  party  to  the  fraud. 

Cited  in  note  in  67  L.R.A.  896,  on  title  of  bona  fide  purchaser  from  fraudulent 
grantee. 
Jurisdiction  of  equity  in  cases  of  fraud. 

Cited  in  Allen  v.  South  Penn  Coal  Co.  58  W.  Va.  197,  62  8.  E.  464,  holding  that 
in  cases  of  fraud  equity  has  concurrent  jurisdiction  with  law  and  will  give  full 
relief;  Wagner  v.  Fehr,  211  Pa.  436,  60  Atl.  1043,  3  A.  ft  E.  Ann.  Cas.  608,  hold- 
ing bill  against  grantee  and  remote  grantee,  for  reconveyance  of  realty  where  stock 
given  therefor  proves  worthless,  sustainable;  Planters'  ft  M.  Bank  v.  Walker,  7 
Ala.  926,  holding  that  equity  will  interfere  where  fraudulent  conveyances  exist, 
notwithstanding  property  levied  on. 

Cited  in  reference  notes  in  27  A.  D.  586;  36  A.  D.  636,--on  concurrent  jurisdic- 
tion of  law  and  equity  in  cases  of  fraud. 
Conclusiveness  of  Judgments. 

Cited  in  First  Nat.  Bank  v.  Huntington  Distilling  Co.  41  W.  Va.  630,  66  A.  8. 
R.  878,  23  8.  £.  792,  holding  judgments  conclusive  as  to  existence  and  amount  of 
debt,  unless  attacked  for  fraud;  Bensimer  v.  Fell,  36  W.  Va.  16,  29  A.  S.  R.  774, 
12  S.  E.  1078,  to  same  point;  Ludington's  Petition,  6  Abb.  N.  C.  307,  holding  judg- 
ment recovered  against  assignor  after  assignment  made,  conclusive  as  against  as- 
signee on  petition  for  accounting. 

Cited  in  reference  notes  in  43  A.  D.  180,  on  judgment  in  former  suit  as  evi- 
dence against  one  not  a  party;  41  A.  D.  682,  on  admissibility  and  effect  of  former 
judgment  as  plea  in  bar,  or  as  evidence  under  general  issue  in  subsequent  action; 
59  A.  D.  622,  as  to  whether  judgment  in  creditor's  suit  b  impeachable. 

Cited  in  notes  in  61  A.  D.  298,  on  judgment  as  evidence  in  judgment  creditor's 
suit;  90  A.  D.  299,  on  judgment  against  debtor  as  proof  of  indebtedness  in 
creditors'  suit;  67  L.Rji.  591,  on  judgment  on  which  action  to  set  aside  alleged 
fraudulent  conveyance  is  based  as  prima  facie  evidence  of  the  debt;  23  A.  D. 
186,  on  conclusiveness  of  result  of  suit  as  to  purchaser  pending  same;  67  L.ILA. 
601,  on  conclusiveness  of  judgment  on  which  action  to  set  aside  alleged  fraudulent 
conveyance  is  based  as  to  defense  in  usury ;  90  A.  D.  298,  on  collateral  attack  up- 
on judgment  on  which  creditors'  bill  is  founded. 

Ids  pendens. 

Cited  in  reference  note  in  26  A.  D.  676,  on  doctrine  of  lis  pendens. 

Necessity  of  doing  equity. 

Cited  in  reference  note  in  72  A.  D.  387,  on  nmxim,  He  who  seeks  equity  must  do 
equity. 
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15  AM.  DEC.  779,  HAMILTON  t.  SHRXTWSBURT,  4  RAND.   (VA.)   427. 
Jurisdiction  to  remedy  errors  in  sherilTs  sales. 

Cited  in  Puterbaugh  v.  Elliott,  22  III.   167,  holding  that  clerical  errors  in 
sheriff's  certificate  of  sale  may  be  corrected  in  actions  at  law. 
Presence  of  property  at  sheriff's  sale. 

Cited  in  reference  note  in  49  A.  D.  406,  on  necessity  for  presence  of  goods  at 
execution  sale. 

Title  acquired  under  irregnlar  sheriff's  sale. 

Cited  in  Brooks  t.  Rooney,  11  Ga.  423,  66  A.  D.  430,  holding  title  of  one  pur- 
chasing at  sheriff's  sale  unaffected  by  irregularities  in  sheriff's  return;  Minor  t. 
Natchez,  4  Smedes  A  M.  602,  43  A.  D.  488,  holding  same  where  the  advertising 
of  the  property  was  irregular;  Adamson  t.  Cummins,  10*Ark.  641,  holding  that 
purchaser  ignorant  of  any  irregularity  in  execution  takes  valid  title,  notwithstand- 
ing execution  subsequently  quashed. 

Cited  in  reference  notes  in  66  A.  D.  96,  on  rights  and  duties  of  purchasers  at 
execution  sale;  83  A.  D.  112,  on  effect  of  irregular  acts  of  officers  or  plaintiff  on 
rights  of  purchaser  at  execution  sales;  76  A.  D.  124,  on  binding  force  of  plaintiff's 
irregular  acts  upon  purchaser  at  execution  sale;  17  A.  D.  130,  on  effect  of  fraud 
in  sheriff^s  sale  on  purchasers  thereat. 

Cited  in  notes  in  39  A.  D.  673,  on  binding  force  upon  purchasers  without  notice 
at  execution  sale  of  officer's  irregular  acts;  21  L.  ed.  U.  S.  466,  as  to  whether  pur- 
chaser at  judicial  sale  is  protected  against  irregularities  in  the  proceedings  or 
sale. 

15  AM.  DEO.  781,  ALMOIO)  ▼.  AIjMOND,  4  RAND.   (VA.)   662. 
Granting  alimony  without  divorce. 

Cited  in  Glover  v.  Glover,  16  Ala.  440;  Hinds  v.  Hinds,  80  Ala.  226;  Galland  v. 
GaUand,  38  Cal.  266;  Re  Popejoy,  26  Colo.  32,  77  A.  S.  R.  222,  66  Pac.  1083; 
Baier  v.  Baier,  91  Minn.  166,  97  N.  W.  671 ;  Earle  v.  Earle,  27  Neb.  277,  20  A.  S.  R. 
667,  43  N.  W.  118;  Bueter  v.  Bueter,  1  S.  D.  94,  8  L.R.A.  662,  46  N.  W.  208,— 
holding  action  for  separate  maintenance  sustainable  without  regard  to  question 
of  divorce;  Stewart  v.  Stewart,  27  W.  Va.  167,  to  same  point;  McMuUin  v. 
McMullin,  123  Cal.  663,  66  Pac.  464,  holding  wife's  action  for  alimony  without 
divorce,  because  of  husband's  desertion,  defeated  upon  his  offering  to  return. 

Cited  in  reference  notes  in  18  A.  D.  360;  28  A.  D.  66,  442, — on  jurisdiction  to 
grant  alimony;  33  A.  S.  R.  676,  on  separate  suit  by  wife,  suing  for  divorce,  for 
maintenance;  28  A.  D.  626,  on  lien  for  alimony  on  specific  property  of  husband. 

Cited  in  notes  in  60  A.  D.  666,  on  allowance  of  alimony  without  divorce;  77 
A.  S.  R.  231,  on  right  to  maintain  separate  suit  for  maintenance  independent  of 
suit  for  divorce;  77  A.  8.  R.  236,  on  causes  for  which  separate  suit  for  maintenance 
independent  of  suit  for  divorce  may  be  brought;  102  A.  S.  R.  706,  on  effect  of  mere 
e(»nmencement  of  suit  for  divorce  on  power  of  court  to  decree  lien  for  alimony. 

—  How  to  be  decreed. 

Cited  in  Phelan  v.  Phelan,  12  Fla.  449,  holding  permanent  alimony,  not  a  gross 
sum  or  specific  portion  of  husband's  estate;  Kusel  v.  Kusel,  147  Cal.  67,  81  Pac. 
296,  holding  it  improper  to  allow  gross  sum  as  alimony  where  divorce  not  sought; 
Schonbom  ▼.  Schonbom,  27  Wash.  421,  67  Pac.  987,  to  same  effect;  Murray  v. 
Murray,  84  Ala.  363,  4  So.  239,  holding  that  husband  will  not  be  devested  of  his 
property  where  alimony  is  sought  without  a  divorce. 
AM.  Dec.  Vol.  ni.— 12. 
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—  Applicability  of  doctrine  of  lis  pendens  to  bills  for. 

Cited  in  Houston  t.  Timmerman,  17  Or.  490,  11  A.  S.  R.  848,  4  L.R.A.  716,  21 
Pac.  1037,  holding  that  bills  for  alimony  do  not  bind  defendant's  property  with 
Hb  pendens. 

Cited  in  reference  note  in  19  A.  S.  R.  164,  on  Ua  pendens. 

Cited  in  notes  in  2  LJEt.A.  616,  on  rule  of  lis  pendens  in  actions  for  diyorce; 
66  A.  8.  R.  865,  on  necessity  that  property  must  be  directly  affected  to  be  subject 
to  law  of  Hs  pendens. 

Distinguished  in  Daniel  v.  Hodges,  87  N.  C.  96;  Powell  v.  Campbell,  20  Nev. 
232,  19  A.  S.  R.  350,  2  LJLA.  615,  20  Pac  156, — holding  rule  of  lis  pendens  ap- 
plicable to  one  purchasing  realty  from  husband  with  notice  of  a  divorce  proceeding. 
Husband's  niiscondi^  as  an  abandonment. 

Cited  in  James  v.  James,  68  N.  H.  266,  holding  abandonment  established  whtrs 
husband's  neglect  and  intemperance  caused  wife  to  leave  him. 
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OASES  IN  16  AM.  DEO. 


le  AM.  ]>KC.  8S,  GliABWIN  y.  UCWI8,  6  OONN.  49. 
Serrlce  of  process  on  legal  bollday. 

Cited  in  note  in  10  L.R^.  319,  on  how  far  the  law  of  holidays  extends  to 
matters  other  than  those  relating  to  commercial  paper. 

Distinguished  in  Weil  t.  Geier,  61  Wis.  414,  21  N.  W.  246,  holding  that 
statute  does  not  prohihit  issuance  of  summons  on  a  legal  holiday,  it  being  a  minis- 
terial act. 

16  AM.  DBX).  S5,  JONIIS  T.  JONSS,  6  CONN.  111. 
Deliyery  of  deed. 

Cited  in  reference  notes  in  60  A.  S.  R.  710,  on  delivery  of  instruments;  19  A. 
D.  253;  42  A.  D.  441;  1  A.  S.  R.  243,— on  delivery  of  deed;  22  A.  D.  418;  46 
A.  D.  367;  19  A.  8.  R.  322;  40  A.  S.  R.  424, — on  sufficiency  of  deed's  delivery; 
20  A.  D.  232;  61  A.  D.  674;  33  A.  S.  R.  330,— as  to  what  constitutes  valid  de- 
livery of  deeds;  20  A.  D.  665,  on  what  constitutes  a  good  delivery  of  a  deed; 
38  A.  S.  R.  467,  on  what  does  not  constitute  delivery  of  deed;  19  A.  D.  585; 
30  A.  D.  89;  80  A.  S.  R.  251,— on  necessity  of  delivery  of  deed;  44  A.  D.  707, 
on  necessity  and  sufficiency  of  delivery  of  deed. 

Cited  in  notes  in  21  A.  B.  361;  53  A.  S.  R.  541,  544,— on  what  constitutes  de- 
livery of  deed;  55  A.  D.  413,  on  invalidity  of  deed  for  want  of  delivery;  4  A.  D. 
187,  as  to  when  delivery  of  deed  takes  effect. 
—  To  Iblrd  person  generally. 

Cited  in  reference  notes  in  22  A.  D.  563,  on  delivery  of  deed  to  a  third  person ; 
48  A.  8.  R.  463,  on  delivery  of  deeds  in  escrow;  93  A.  D.  459,  on  deposit  of  deed 
with  third  person  as  delivery. 

died  in  notes  in  12  L.R.A.  174,  on  sufficiency  of  delivery  of  deed  to  third 
person  as  delivery  to  grantee;  53  A.  8.  R.  552,  on  delivery  to  third  person  for 
use  of  grantee  as  delivery  of  deed ;  63  A.  D.  246,  on  depositary  of  escrow  as  agent 
or  trustee  of  grantee. 
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—  To  take  effect  after  death  of  gnntor. 

Cited  in  Grilley  v.  Atkins,  78  Conn.  380,  112  A.  8.  R.  162,  4  L.R.A.(N.S.) 
816,  62  Atl.  337,  holding  delivery  to  third  person  of  deed  to  be  delivered  to  and  for 
benefit  of  grantee  after  death  of  grantor,  who  parts  with  all  dominion  over  deed, 
is  good  delivery ;  Woodward  v.  Camp,  22  Conn.  467,  holding  husband  who  receives 
deed  of  wife  under  promise  to  deliver  it  to  grantee,  after  death  of  wife,  is  bound 
to  do  so;  Brown  v.  Brown,  1  Woodb.  &  M.  325,  Fed.  Cas.  No.  1,994,  holding  con- 
veyance binding  where  father  conveyed  to  a  son  and  took  back  a  life  lease,  both 
instruments  being  given  to  a  third  person,  to  be  recorded  after  death;  Cline  v. 
Jones,  111  111.  663  (dissenting  opinion),  on  effect  of  a  deed  to  be  delivered  after 
death. 

Cited  in  reference  notes  in  24  A.  8.  R.  332,  on  necessity  for  delivery  of  deed 
during  lifetime  of  grantor;  31  A.  D.  560,  on  inoperativeness  of  deed  not  delivered 
during  lifetime  of  grantor;  27  A.  S.  R.  581,  on  delivery  of  deed  after  grantor's 
death;  37  A.  D.  155,  on  sufficiency  of  delivery  to  grantee  after  grantor's  death; 

17  A.  D.  702,  on  validity  of  deed  to  take  effect  after  grantor's  death. 

Cited  in  notes  in  63  A.  D.  243;  53  A.  S.  R.  554, — on  delivery  of  deed  to  take 
effect  on  death  of  grantor;  54  L.R.A.  869,  on  delivery  of  deed  to  third  person  for 
delivery  to  grantee  after  grantor's  death;  49  A.  8.  R.  222,  on  validity  of  deeds 
to  take  effect  after  grantor's  death,  if  not  delivered  in  his  lifetime;  63  A.  D. 
244,  245,  on  necessity  that  grantor  part  with  all  control  of  deed  to  take  effect 
after  his  death;  63  A.  D.  245,  on  sufficiency  of  finding  deed  among  grantor's 
effects  after  his  death  to  constitute  delivery;  30  A.  D.  85,  on  authority  not  coupled 
with  interest  revoked  by  principal's  death. 

—  Constrnctive  delivery. 

Cited  in  Crawford  v.  Bertholf,  1  N.  J.  Eq.  458,  holding  actual  handing  over  of 
instrument  not  necessary;  Warren  v.  Swett,  31  N.  H.  332,  holding  delivery  com- 
plete when  grantor  has  parted  with  dominion  over  deed,  with  intent  that  title 
shall  pass  to  grantee,  though  deed  be  left  in  custody  of  grantor;  Bogie  v.  Bogie, 
35  Wis.  669,  holding  same  where  there  was  a  silent  assent  of  all  parties  to  a  de- 
livery by  a  magistrate;  Garrett  v.  Goff,  61  W.  Va.  221,  56  S.  E.  351,  holding  it  no 
delivery  where  deed  is  stolen  from  grantor;  Lang  v.  Smith,  37  W.  Va.  725,  17 
S.  E.  213,  holding  deed  ready  for  delivery,  but  not  delivered  by  anything  said  or 
done,  and  laid  away  in  grantor's  drawer,  is  of  no  validity. 

Distinguished  in  Stevens  v.  Hatch,  6  Minn.  64,  Gil.  19,  holding  executed  and 
acknowledged  deed  declared  by  grantor  to  be  for  use  of  grantee,  who  assents, 
is  sufficient,  although  deed  remains  in  hands  of  grantor. 
Voluntary  conveyances. 

Cited  in  reference  note  in  20  A.  D.  141,  on  voluntary  conveyances. 

Cited  in  notes  in  9  L.R.A.  413,  on  validity  of  voluntary  conveyance;  34  A.  S.  R. 
192,  on  meritorious  consideration  for  conveyance. 
Enforcement  of  conveyance  to  relative. 

Cited  in  Whitmore  v.  Hay,  85  Wis.  240,  39  A.  S.  R.  838,  55  N.  W.  708,  holding 
that  grantee  was  entitled  to  land,  he  having  performed  his  part  of  agreement, 
though  deed  given  him  was  void. 
Necessity  of  a  transfer  of  possession  to  a  transfer  of  title. 

Cited  in  M'Cutchen  v.  MCutchen,  9  Port.  (Ala.)  650,  holding  a  gift  of  personal 
property  is  good  between  the  parties  without  an  actual  delivery  of  property  itself. 
rime  of  operation  of  deed  in  escrow. 

Annotation  cited  in  Prewitt  v.  Ashford,  90  Ala.  294,  7  So.  831,  holding  i^at 
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when  the  condition  upon  which  a  delivery  in  escrow  is  made,  is  performed,  it 
will  relate  back  to  time  of  first  delivery  if  necessary  to  protect  intervening  rights 
of  grantee. 

Cited  in  note  in  17  A.  D.  648,  on  application  to  negotiable  instruments  of  rule 
as  to  reasonable  time  being  a  question  of  law. 

16  AM.  DSO.  46,  ATWATER  ▼.  WOODBRIDGB,  6  CONN.  22S. 
Exemptions  of  religious  or  charitable  estates  from  taxation. 

Cited  in  Osborne  v.  Humphrey,  7  Comi.  335,  holding  lands  leased  by  an  eccle- 
siastical society  are  within  statute  exempting  estates  from  taxation;  Landou 
V.  Litchfield,  11  Conn.  251,  holding  a  lease  of  such  land  for  999  years  not  a  diver- 
sion so  as  to  make  land  subject  to  taxation;  New  Haven  v.  Sheffield,  30  Conn. 
160,  holding  that  where  such  land  is  conveyed  in  fee  it  is  not  exempt  from  taxa- 
tion in  the  hands  of  the  purchaser;  Yale  University  v.  New  Haven,  71  Conn.  316, 
43  LJLA.  490,  42  Atl.  87,  on  exemption  from  taxation  of  property  given  for 
charitable  purposes;  Parker  v.  Redfield,  10  Conn.  490  (dissenting  opinion),  on 
property  without  exemption  from  taxation  of  ecclesiastical  property. 

Cited  in  note  in  29  A.  S.  R.  389,  on  exemption  from  taxation. 

Distinguished  in  Franklin  Street  Soc  v.  Manchester,  60  N.  H.  342,  holding  con- 
stitution does  not  exempt  church  property  from  taxation;  Parker  v.  Redfield,  10 
Conn.  490,  holding  a  house  built  on  land  given  to  an  ecclesiastical  society,  by  a 
lessee,  with  power  to  remove,  is  not  exempt  from  taxation;  Hart  v.  Cornwall, 
14  Conn.  228,  where  a  lease  from  ecclesiastical  society,  explicitly  provided  that, 
in  the  event  of  taxation,  the  lessee  should  pay  taxes. 
Exemption  from  tax  as  a  contract. 

Cited  in  State  v.  County  Court,  19  Ark.  360,  holding  contracts  made  by  state, 
exempting  property  from  taxation,  valid  and  binding;  Hartford  First  Ecclesi- 
astical Soc  V.  Hartford,  38  Conn.  274,  holding  that  the  statutes  in  force  do  not 
subject  to  taxation  lands  which  prior  to  1821  were  given  or  granted  for  main- 
tenance of  gospel  and  which  are  now  devoted  to  that  use;  Seymour  v.  Hartford, 
21  Conn.  481;  Osborne  v.  Humphrey,  7  Conn.  335, — holding  lands  given  to  an 
ecclesiastical  society  under  a  statute  exempting  such  property  from  taxation 
cannot  thereafter  be  made  subject  to  taxation. 

Cited  in  reference  notes  in  48  A.  D.  539;  73  A.  D.  707,— on  exemption  of  tax- 
ation as  contract. 

Cited  in  note  in  22  L.  ed.  U.  S.  805,  as  to  whether  exemption  from  taxation  is  a 
contract  or  not. 

Distinguished  in  Mott  v.  Pennsylvania  R.  Co.  30  Pa.  9,  72  A.  D.  664,  holding 
that  legislature  has  no  power  to  alienate  right  of  taxation  so  as  to  bind  future 
legislatures. 

Disapproved  in  Brewster  v.  Hough,  10  N.  H.  138,  denying  the  right  of  the  legis- 
lature to  grant  away  the  right  of  taxation. 

Overruled  in  Lord  ▼.  Litchfield,  36  Conn.  116,  4  A.  R.  41,  upholding  statute  tax- 
ing property  given  to  an  ecclesiastical  society  under  a  statute  providing  that  such 
property  should  be  forever  free  from  taxation. 
Remedy  for  collection  of  illegal  tax. 

Cited  in  Bailey  v.  Ooshen,  32  Conn.  546,  87  A.  D.  191,  holding  that  money  col- 
lected on  an  illegal  tax  may  be  recovered  in  assumpsit;  Wilson  v.  New  York,  4  £. 
D,  Smith,  675,  I  Abb.  Pr.  4,  denying  an  injunction  against  collection  of  a  tax. 
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Ezeoutloii  on  private  property  to  satisfy  Judgment  against  public  cor- 
poration. 

Cited  in  McLoud  t.  Selby,  10  Coim.  890,  27  A.  B.  689,  holding  that  the  private 
property  of  the  inhabitants  of  a  school  district  may  be  taken  to  satisfy  a  judg- 
ment against  district;  Beardsley  ▼.  Smith,  16  Conn.  368,  41  A.  D.  148,  holding 
private  property  of  an  individual  member  of  city,  subject  to  levy  to  satisfy  a  judg- 
ment on  a  bond  issued  by  city;  Bloomfield  v.  Charter  Oak  Nat  Bank,  121  U.  S. 
121,  30  L.  ed.  923,  7  Sup.  Ct  Rep.  865,  holding  that  property  of  any  inhabitant  of 
a  town  in  Connecticut  may  be  taken  on  execution  upon  a  judgment  against  the 
town. 

Cited  in  notes  in  69  L.RJL  256,  on  liability  of  member  of  religious  society  for 
its  debts;  43  A.  D.  694,  on  liability  at  law  of  stockholders  for  corporate  debts. 
Corporation  as  separate  entity. 

Cited  in  Wood  v.  Hartford  F.  Ins.  Co.  13  Conn.  202,  33  A.  D.  396,  holding  that 
for  the  purpose  of  sustaining  jurisdiction  the  court  may  regard  the  stockholders 
of  a  corporation  as  the  real  parties,  defendants. 

Cited  in  reference  note  in  27  A.  D.  695,  on  members  of  quasi  corporations  as 
parties  to  suits  against  such  corporations. 

Distinguished  in  Windham  Cotton  Mfg.  Co.  t.  Hartford,  P.  ft  F.  R.  Co.  23 
Conn.  373,  holding  stockholders  of  a  private  corporation,  not  strictly  defendants 
on  the  record. 
Power  of  judiciary  to  declare  a  law  unconstitutional. 

Cited  in  Bishop's  Fund  v.  Rider,  13  Conn.  87,  holding  it  the  duty  of  the  court 
to  disregard  a  law  repugnant  to  constitutions  of  United  States  or  states. 
Binding  legislative  grants. 

Cited  in  East  Hartford  v.  Hartford  Bridge  Co.  17  Conn.  79,  holding  grant  to  a 
bridge  company  of  an  exclusive  franchise  at  a  certain  point,  binding  on  state. 
Impairment  of  obligation  of  contract.  * 

Cited  in  Winter  v.  Jones,  10  Ga.  190,  54  A.  D.  379,  holding  that  rights  created 
by  performance  under  an  act  of  the  legislature  cannot  be  impaired  by  a  subse- 
quent legislature;  Young  v.  Harrison,  6  Ga.  130,  on  right  to  repeal  a  charter  grant- 
ed without  consideration  and  before  its  execution. 

Cited  in  reference  note  in  27  A.  D.  707,  on  corporate  charter  or  franchise  as  a 
contract. 
Power  of  legislature  over  tax  exemptions. 

Cited  in  New  Orleans  v.  Poydras  Orphan  Asylum,  83  La.  Ann.  850,  on  power  of 
legislature  to  exempt  literary  and  charitable  societies  from  taxation. 

Criticized  in  Hartford  First  Ecclesiastical  Soc  v.  Hartford,  38  Conn.  274,  as 
being  mere  dictum,  on  validity  of  laws  affecting  exemption  from  taxes. 
Subsequent  laws  as  affecting  existing  ecclesiastical  societies. 

Cited  in  Second  Ecclesiastical  Soc.  v.  First  Ecclesiastical  Soc  23  Conn.  265 
(dissenting  opinion),  on  effect  of  adoption  of  state  Constitution  on  then  existing 
ecclesiastical  societies. 
Description  of  purpose  in  tax  levy. 

Cited  in  West  School  Bist.  v.  Merrills,  12  Conn.  437,  holding  that  a  tax  laid 
'*for  defraying  the  expenses  of  the  district  as  reported  by  our  oommittee  and  ap- 
proved by  vote  of  district^"  lawfully  imposed* 
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It  AM.  DBO.  SS»  AVmKT  T.  CHAPPEIili,  •  CONN.  170. 
Parol  eridenoe  as  to  wrltinc* 

Cited  in  notes  in  6  L.R.A.  169,  on  showing  mistake  by  parol  eridence  in  equity ; 
6  LJLA.  38,  on  parol  eridence  to  vary  terms  of  written  contract. 

—  To  explain  or  yary  will. 

Cited  in  Goode  ▼.  Goode,  22  Mo.  618,  M  A.  D.  680;  Parsons  ▼.  Lyman,  4  Bradf. 
268;  Re  Garraud,  36  CaL  336, — ^holding  a  will  cannot  be  Taried,  altered,  or  con- 
tradicted by  parol  evidence;  Lee  t.  ShiTers,  70  Ala.  288,  holding  same  when  words 
are  clear  and  hare  a  definite  meaning,  however  awkwardly  expressed;  Couch  t. 
Eastham,  29  W.  Va.  784,  3  S.  E.  23,  holding  parol  testimony  of  testator's  inten- 
tion only  admissible  in  case  of  latent  ambiguity;  Fairfield  ▼.  Lawson,  60  Conn.  501, 
47  A.  D.  669,  holding  that  to  admit  parol  evidence  to  aid  construction  in  cases  ot 
ambiguity  it  is  necessary  that  the  object  of  the  gift  should  be  fixed  accurately; 
Jackson  t.  Alsop,  67  Conn.  249,  34  Atl.  1106,  holding  that  the  object  sought  in 
the  construction  of  wills  is  the  intent,  as  expressed  in  the  language  used; 
Bryan  ▼.  Bigek)w,  77  Conn.  604,  107  A.  8.  R.  64,  60  Atl.  266,  holding  that  a 
will  cannot  be  established  by  showing  an  intent  to  make  one. 

Cited  in  reference  notes  in  31  A.  8.  R.  88,  on  parol  evidence  as  to  wills;  47  A. 
D.  431,  on  parol  evidence  to  explain,  vary,  or  control  will;  78  A.  D.  605; 
10  A.  8.  R.  463,— on  admissibility  of  extrinsic  evidence  to  explain  will ;  49  A.  D. 
441,  on  admissibility  of  evidence  to  correct  or  explain  will;  46  A.  D.  719,  on  ex- 
trinsic evidence  as  to  intention  of  testator;  67  A.  D.  709,  on  parol  evidence  of 
mistake  in  will. 

Cited  in  notes  in  3  L.R.A.  848,  on  parol  evidence  to  vary,  control,  or  enlarge 
terms  of  will;  6  L.R.A.(N.8.)  963,  on  power  to  change  misdescription  of  land  in 
will  by  parol  proof;  6  L.RJk.(N.8.)  963,  964,  on  finality  of  will  as  to  testator's 
intention  in  description  of  land;  6  L.R.A.(N.8.)  948,  on  inadmissibility  of  ex- 
trinsic evidence  to  correct  misdescription  of  land  in  will  in  absence  of  am- 
biguity; 60  A.  8.  R.  286,  on  exceptions,  permitting  extrinsic  evidence  to  explain 
wilL 

—  To  rebut  resulting  trust. 

Cited  in  Woodruff  v.  Marsh,  63  Conn.  126,  38  A.  8.  R.  346,  26  AU.  846,  holding 
that  resulting  trusts  which  can  be  rebutted  by  parol  are  those  claimed  upon  a 
mere  implication  of  law. 

Effect  of  omissions  from  will. 

Cited  in  Wallize  v.  Wallise,  66  Pa.  242,  holding  will  good  though  names  ot 
certain  intended  beneficiaries  were  omitted;  Warner  v.  Brinton,  Fed.  Cas.  No. 
17,179,  holding  same  as  to  omitted  instructions  given  by  testator  to  scrivener,  as 
to  certain  property  omitted  from  will ;  Comstock  v.  Hadlyme  Ecclesiastical  8oc.  8 
Conn.  254,  20  A.  D.  100,  holding  same  of  an  omission,  by  mistake  of  the  scrivener, 
to  insert  an  intended  legacy. 
Mistakes  in  wills  or  deeds. 

Cited  in  Dunham  v.  Averill,  46  Conn.  61,  29  A.  R.  642,  holding  that  court  would 
not  intermeddle  with  a  legacy  to  "The  American  and  Foreign  Missionary  8o- 
eiety,"  tiiough  testator  evidently  did  intend  ''The  American  Bible  Society.'' 

Cited  in  note  in  11  L.R.A.(N.S.)  68,  on  intention  of  testator  as  to  whether  be- 
quest of  stocks,  bonds,  or  notes  is  general  or  specific. 

Distinguished  in  Abbe  v.  Goodwin,  7  Conn.  377,  holding  that  in  equity  a  mistake 
in  a  deed  may  be  shown  by  paroL  • 
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t6  AM.  DEC.  58,  GREENE  T.  DENNIS,  6  CONN.  29S. 
Charitable  uses  and  beqnests  generally. 

Cited  in  reference  notes  in  33  A.  D.  479,  on  charitable  uses;  69  A.  D.  619,  on 
validity  of  bequests  to  charitable  uses;  42  A.  D.  356,  as  to  when  charitable  be- 
quests are  void;  43  A.  D.  426,  on  validity  of  grant  to  people  of  political  division. 

Cited  in  notes  in  9  A.  D.  680,  584,  on  charitable  uses  in  United  States;  21  A.  D. 
363,  on  charitable  bequests  and  devises;  6  £.  R.  C.  676,  on  validity  of  bequest  in 
trust  for  charitable  purposes;  6  LJt.A.  33,  as  to  whether  statute  of  uses  and 
trusts  prevails  in  United  States;  6  L.R.A.(N.S.)  693,  on  gift  for  benefit  of  mem- 
bers of  particular  organization  as  a  charity. 
Devise  Told  for  nncertaintj  as  to  devisee. 

Cited  in  Grimes  v.  Harmon,  36  Ind.  198,  9  A.  R.  690,  holding  a  devise  to  "Uie 
orthodox  Protestant  clergymen  of  Delphi,"  etc.,  "to  be  expended  in  education  of 
colored  children,"  void  for  uncertainty,  there  being  no  organized  body  known  as 
clergymen  of  Delphi. 

Cited  in  note  in  60  A.  R.  236,  on  uncertainty  of  designation  in  charitable  be- 
quest. 

Distinguished  in  Vander  Volgen  v.  Yates,  3  Barb.  Ch.  242,  on  uncertainty  of 
grantee  in  a  grant. 
Devise  to  an  unincorporated  body. 

Cited  in  Owens  v.  Missionary  Soc.  14  N.  T.  380,  67  A.  D.  160,  holding  that  a 
devise  or  bequest  to  an  unincorporated  association  is  in  general  void  in  both  law 
and  equity;  State  use  of  Methodist  Episcopal  Church  v.  Warren,  28  Md.  338,  on 
equity  jurisdiction  to  sustain  a  bequest  to  an  unincorporated  body. 

Cited  in  note  in  14  L.RwA.(N.8.)   114,  on  unincorporated  associations  as  trus- 
tees for  charitable  or  religious  purposes. 
—  To  unincorporated  charitable  association. 

Cited  in  Hunt  v.  Tolles,  75  Vt.  48,  62  Atl.  1042,  holding  a  deed  which  assumes 
to  convey  property  to  a  public  use,  but  passes  no  legal  estate  because  of  inability 
of  grantee  to  take,  creates  a  trust  which  equity  will  protect  by  appointment  of  a 
trustee;  Wright  v.  Methodist  Episcopal  Church,  Hoffm.  Ch.  202,  holding  a  be- 
quest to  "the  yearly  meeting  of  Friends  in  New  York,"  a  voluntary  unincorporated 
society,  valid,  and  that  payment  could  be  made  to  treasurer  and  clerk  in  office. 

Cited  in  reference  note  in  26  A.  D.  68,  on  trust  in  favor  of  unincorporated 
religious  or  charitable  society. 

Cited  in  note  in  32  L.R.A.  626,  on  right  of  unincorporated  charity  to  take  real 
estate  or  permanent  fund. 

Distinguished  in  American  Bible  Soc.  v.  Wetmore,  17  Conn.  181,  holding  in 
equity  that  a  public  charitable  association  may  thereafter  incorporate  and  take  a 
devise. 
Descent  of  lapsed  devise  or  legacy. 

Cited  in  Van  Kleeck  v.  Reformed  Protestant  Dutch  Church,  20  Wend.  467 
(affirming  6  Paige,  600),  holding  lapsed  devise  goes  to  heir;  Remington  v. 
American  Bible  Soc.  44  Conn.  612;  Story  v.  Brown,  4  Paige,  112;  Moss  v.  Helsley, 
60  Tex.  426;  Bruster  v.  McCall,  16  Conn.  274, — ^holding  that  in  case  of  a  lapsed 
devise  the  lands  do  not  vest  in  the  residuary  devisee  but  descend;  Williams  v. 
Whittle,  60  Ga.  623,  holding  in  case  of  a  void  devise  of  land,  that  the  land  descends 
to  the  heir;  Casgrain  v.  Hammond,  134  Mich.  419,  104  A.  S.  R.  610,  96  N.  W.  610, 
holding  that  land  conveyed  under  a  void  trust  should,  on  death  of  grantor,  be  dis- 
tributed under  the  statute;  Nutt  v.  Nutt,  Freem.  Ch.    (Miss.)    128,  holding  a 
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Mm  of  real  property,  void  because  attested  by  but  two  witnesses,  descends  to 
heirs  at  l&w ;  Mitcheson's  EsUte,  16  PbiU.  32,  22  W.  N.  C.  46,  46  Phila.  Leg.  Int. 
94,  6  Pa.  Co.  Ct.  99,  bolding  a  devise  of  real  property  failing  because  of  a  statute 
goes  as  inteatate  property. 

Cited  in  reference  notes  in  20  A.  D.  423,  on  lapsed  legacies;  48  A.  D.  716,  on 
lands  yeatix&g  in  beir  in  case  of  lapsed  devises ;  57  A.  S.  R.  637,  on  rights  of  residu- 
ary devisee  to  lapsed  devise. 

Cited  in  notes  in  20  LJIJI.  617,  on  gift  failing  for  remoteness  going  to  beir  or 
residuary  legatee;  49  A.  S.  R.  136,  on  effect  of  violating  rule  against  perpetuities. 

Distinguiflbed  in  Patterson  v.  Swallow,  44  Pa.  487,  20  Pbila.  Leg.  Int  204,  bold- 
ing under  statute,  tbat  heir  never  takes  a  lapsed  or  void  legacy  or  device  if  the 
residuary  clause  is  clear  and  sufficiently  comprehensive  to  embrace  it;  Youngs  v. 
Youngs,  46  N.  Y.  264,  holding  an  undisposed  of  contingent  remainder  passed  under 
the  residuary  clause  of  will;  Giddings  v.  Giddings,  66  Conn.  149,  48  A.  S.  R.  192, 
32  AtL  334,  holding  that  property  eliminated  from  a  will  by  a  codicil  becomes 
residuary  property;  West  v.  West,  89  Ind.  529,  holding  that  common-law  dis- 
tinction between  bequests  of  personal  property  and  devises  of  real  property,  de- 
stroyed by  statute. 

Disapproved  in  Doe  ex  dem.  Ferguson  v.  Hedges,  1  Harr.  (Del.)  624,  holding 
that  a  lapsed  bequest  of  real  property  goes  to  the  heir  at  law;  a  void  one  to  the 
residuary  devisee. 

—  As  to  personal  property. 

Cited  in  Thayer  v.  Wellington,  9  Allen,  283,  86  A.  D.  753;  Holbrook  v.  McCleary, 
79  Ind.  167, — holding  that  all  lapsed  or  void  legacies  will  pass  by  a  general  residu- 
ary bequest  to  the  residuary  legatee;  Bristol  v.  Bristol,  63  Conn.  242,  5  Atl.  687, 
holding  tbat  a  void  bequest  of  personal  property  becomes  residue  property ;  Vick  v. 
Ml!)aniel,  3  How.  (Miss.)  337,  holding  a  void  bequest  of  slaves  should  go  to 
residuary  legatee;  White  v.  Fisk,  22  Conn.  31,  holding  a  bequest  void  for  uncer- 
tainty is  to  be  treated  as  intestate  property;  Beekman  v.  People,  27  Barb.  260, 
holding  a  bequest  to  a  dispensary,  which  failed,  did  not  pass  as  residue,  which 
was  devoted  to  charity. 

Disapproved  in  Davis  v.  Davis,  62  Ohio  St.  411,  78  A.  S.  R.  725,  57  N.  E.  317, 
holding  void  legacies  to  descend  under  the  statute  and  not  under  a  residuary 
clause  disposing  of  'the  balance." 
Effect  of  a  TOld  devise. 

Cnted  in  Shepperd  v.  Fisher,  206  Mo.  208,  103  S.  W.  989,  holding  that  where  a 
limitation  is  void  because  too  remote,  all  estates  disposed  of  by  the  same  will  will 
fall  with  the  void  devise. 
Jnrisdiction  to  declare  Talldity  of  will  or  devise. 

Cited  in  Treat's  Appeal,  36  Conn.  210,  holding  that  the  probate  court  has  no 
power  to  decree  a  forfeiture  under  conditions  of  will. 

Constmction  of  wills. 

Cited  in  Bryan  v.  Bigelow,  77  Conn.  604,  107  A.  S.  R.  64,  60  Atl.  266,  holding 
that  the  meaning  of  a  will  must  be  derived  from  the  words  of  it  and  not  extrinsic 
evidence. 

Cited  in  notes  in  11  L.RJ^.(N.S.)  68,  on  intention  of  testator  as  to  whether  be- 
quest of  stocks,  bonds,  or  notes  is  general  or  specific;  6  L.R.A.(N.S.)   963,  964, 
on  finality  of  will  as  to  testator's  intention  in  description  of  land. 
Powers  of  a  corporation. 

Cited  in  American  Colonization  Soc  ▼.  Gartrell,  23  Ga.  448,  hoMing  that  a 
corporation  can  do  only  what  is  expressly  allowed  by  its  charter. 
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Cited  in  reference  note  in  73  A.  D.  276,  on  power  of  corporationi  to  take  as 
trustees. 

Cited  in  notes  in  1  A.  S.  R.  161,  on  corporations  as  trustees;  11  L.R.A.  715, 
on  corporations  as  trustees;  94  A.  D.  387,  on  capacity  of  corporations  to  take  title 
to  realty. 
Presumption  of  incorporation. 

Cited  in  Elgin  Nat.  Watch  Co.  y.  Loyeland,  132  Fed.  41 ;  Abbott  v.  Omaha  Smelt- 
ing A  Ref.  Co.  4  Neb.  416, — holding  a  corporation  not  inferable  from  acts  and 
proceedings  which  might  be  performed  without  corporate  authority. 

Cited  in  reference  notes  in  73  A.  D.  661,  on  corporate  existence;  39  A.  D.  358, 
on  presumption  that  corporation  has  legal  existence. 

Cited  in  note  in  22  L.R.A.  277>  on  presumption  as  to  incorporation  in  dvil 


le  AM.  DBO.  68,  STATB  ▼.  KNAPP,  6  CONN.  415. 
What  constitutes  high  crimes  and  misdemeanors. 

Cited  in  State  v.  Howard,  6  Conn.  473,  holding  that  to  elude  an  officer  without 
violence,  is  not  a  high  crime  and  misdemeanor;  State  v.  Hyde,  11  Conn.  541;  State 
V.  Smith,  7  Conn.  428, — holding  same  as  to  the  obstruction  of  a  highway;  State 
V.  Avery,  7  Conn.  266,  18  A.  D.  105,  holding  the  solicitation  of  another  to  com- 
mit adultery  is  a  high  crime  and  misdemeanor. 
Obstructions  in  highway  as  nuisances. 

Cited  in  State  v.  Merrit,  35  Com.  314,  holding  any  erection  which  renders  a 
highway  less  commodious  is  a  nuisance;  Bumham  v.  Hotchkiss,  14  Conn.  311 
(dissenting  opinion),  on  obstructions  in  a  highway  as  a  nuisance. 

Cited  in  notes  in  38  L.R.A.  164,  on  extent  of  municipal  power  over  buildings  as 
nuisances;  39  L.R.A.  655,  on  municipal  power  over  nuisances  consisting  of  ob- 
structions of  and  encroachments  on  street;  39  L.ILA.  664,  on  municipal  power  over 
buildings  and  fences  as  nuisances  affecting  highways. 

le  AM.  DBC.  70,  MAGIIili  ▼.  HINSDAIiE,  6  CONN.  4e4a. 
Attornment  by  tenant  to  landlord's  mortgagee. 

Cited  in  Lockwood  v.  Tracy,  46  Conn.  447,  holding  that  a  tenant  of  a  mortgagor 
in  possession  may,  after  mortgagee  has  obtained  judgment  in  ejectment  against 
mortgagor,  pay  rent  to  mortgagee;  Simers  v.  Saltus,  3  Denio,  214,  sustaining  right 
of  tenant  to  attorn  to  or  yield  possession  to  purchaser  at  a  foreclosure  sale;  Moffat 
V.  Strong,  9  Bosw.  57,  holding  an  entry  of  mortgagee  and  payment  of  rent  to  him 
a  good  defense  in  an  action  against  tenant  for  rent;  Stout  v.  Merrill,  35  Iowa,  47, 
on  right  of  a  tenant  to  deny  landlord's  title  where  there  has  been  a  foreclosure; 
Moran  v.  Pittsburgh,  C.  &  St.  L.  R.  Co.  32  Fed.  878,  holding  that  mortgagee  can- 
not demand  benefits  of  a  lease  given  by  mortgagor  without  consent  of  lessee. 

Cited  in  reference  note  in  25  A.  D.  434,  on  attornment  to  mortgagee  by  mort- 
gagor's tenant. 

Distinguished  in  Oerman  Cent.  Bldg.  Asso.  v.  Rosenbaum,  2  Cin.  Sup.  Ct.  Rep. 
69,  holding  that  a  tenant  cannot  attorn  to  a  mortgagee  under  a  mortgage  which 
was  not  given  by  or  under  lessor,  but  adverse  to  him. 
Relation  of  landlord  and  tenant  by  attornment. 

Cited  in  Sioux  City  Stock  Yards  Co«  v.  Sioux  City  Packing  Co.  110  Iowa,  396, 
81  N.  W.  712,  holding  that  where  there  is  no  privity  of  contract  attornment  is 
necessary  to  create  relation  of  landlord  and  tenant. 
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Cited  in  notes  in  89  A.  S.  R.  104,  on  validity  of  attornment  to  ttranger;  18 
LJLA.(N^)   397,  on  attornment  by  leasee,  to  avoid  evictioD,  to  ttranger  entitled 
to  immediate  poaaesaion  aa  defense  in  action  for  rent. 
Form  necessary  for  a^ent  to  bind  principal. 

Cited  in  Savings  Bank  v.  Davis,  8  Conn.  191,  holding  form  of  words  immaterial 
if  it  appears  the  instrument  was  executed  in  behalf  of  principal  by  authorized 
agent;  Wani^  County  v.  Butterworth,  IT-Ind.  129,  holding  that  agency  must  be 
stated  in  instrument  itaelf  and  agent  must  therein  stipulate  for  his  principal  by 
name;  Frambach,  v.  Frank,  33  Colo.  629,  81  Pae.  247,  holding  person  authorita- 
tively contracting  avowedly,  as  agent  of  a  known  principal,  incurs  no  personal  lia- 
bility; Johnson  v.  Smith,  21  Conn.  627,  holding  note  signed  "Vestrymen  of  P. 
Church**  was  note  of  society  and  not  of  individuals  who  signed  it;  Hewitt  v. 
Wheeler,  22  Conn.  557 ;  same  case  on  later  motion  for  new  trial,  23  Conn.  284,  hold- 
ing same  of  contract  by  persons  describing  themselves  as  building  committee  in  body 
and  signature;  Carter  v.  Doe,  21  Ala.  72,  holding  deed  wherein  principal  is  set  forth 
aa  one  of  partiea  of  first  part  and  wherein  letter  of  attorney  is  aet  forth,  and  aigned 
"S.  H.  Q^  Attorney  in  fact  for  J.  K.,"  to  be  deed  of  principal;  Detroit  v.  Jackaon, 
1  DougL  (Mich.)  106,  holding  an  instrument  signed  "Z,  P.,  Mayor  of  Detroit,"  in 
body  of  which  the  capacity  in  which  P.  acted  is  fully  explained,  binds  principal; 
Donovan  v.  Welch,  11  N.  D.  113,  90  N.  W.  262,  holding  aame  where  grantor  in 
body  of  deed  ia  deacribed  aa  "P.  M.,  attorney  in  fact  for  A.  B."  and  by  aame  worda 
in  covenanta,  and  deed  aigned  in  aame  manner ;  Tenney  v.  East  Warren  Lumber  Co. 
43  N.  H.  343,  holding  same  aa  to  a  deed  "We  the  E.  W.  L.  Co.  do  grant  and  cove- 
nant," and  aigned  "D.  £.  F.,  President,"  and  "E.  S.  C,  Treasurer;"  Second  Nat 
Bank  v.  Midland  Steel  Co.  155  Ind.  581,  52  LJa.A.  307,  58  N.  B.  833,  holding 
where  the  name  of  a  corporation  was  printed  at  head  of  note  and  note  was 
signed  "R.  J.  B.,  President,"  that  extrinsic  evidence  of  intention  of  partiea  to 
instruments  was  admissible. 

Cited  in  reference  note  in  34  A.  D.  178,  as  to  when  deed  by  agent  binds  prin- 
cipal 

Cited  in  note  in  54  A.  D.  720,  on  sufficiency  of  agent's  ccmtract  to  bind  princi- 
pal 

Distinguished  in  Providence  v.  Miller,  11  R.  I.  272,  23  A.  R.  453,  where  con- 
tract did  not  upon  its  face  appear  to  have  been  intended  to  be  contract  of  principal. 

Disapproved  in  Townsend  v.  Hubbard,  4  Hill,  351,  holding  that  a  sealed  instru- 
ment, when  executed  by  one  acting  as  attorney;  must  be  executed  in  the  name  of 
the  principal  and  purport  to  be  sealed  with  his  seal. 
Perscmal  liability  of  agent. 

Cited  in  reference  note  in  13  A.  S.  R.  632,  giving  instances  where  agents  were 
held  personally  liable  on  contracts  executed  by  them. 

Cited  in  notes  in  48  A.  S.  R  919,  on  personal  liability  to  third  persons  of  agent 
assuming  without  authority  to  make  contract  for  corporation;  8  E.  R.  C.  640,  on 
duty  of  agent  to  execute  instrument  in  name  of  principal. 

16  AM.  DBO.  7S,  MORSB  ▼.  WEIiTON,  6  CONN.  547. 
R^inqnishment  hj  parent  of  right  to  minor's  services. 

Cited  in  Atwood  v.  Holcomb,  39  Conn.  270,  12  A.  R.  386,  holding  that  right  of 
father  to  hia  minor  aon'a  aervicea  may  be  terminated  by  mutual  agreement; 
HcGarr  v.  National  &  P.  Worated  Milla,  24  R  I.  447,  96  A.  S.  R.  749,  60  L.R.A. 
122,  53  Atl.  320,  holding  that  father  may  relinquiah  earnings  of  minor  child  to 
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mother;  Kerwin  v.  Wright,  59  Ind.  369,  holding  an  agreement  by  parent  that  com- 
pensation for  child's  labor  shall  be  paid  child  is  a  relinquishment  of  parent's  right 
thereto;  House  v.  House,  5  Luzerne  Leg.  Reg.  61;  Burdsall  v.  Waggoner,  4  Colo. 
261, — holding  emancipation  presumable  where  minor  son  contracts  on  his  own 
account  for  services  and  father  knows  of  it  and  makes  no  objection. 

Cited  in  notes  in  7  L.R.A.  177,  on  emancipation  of  infant;  113  A.  S.  R.  114,. 
on  acts  amounting  to  emancipation  of  .infants;  31  A.  D.  119,  on  earnings  of  infant 
child;  53  A.  D.  779,  on  right  of  father  to  earnings  of  minor  child;  49  A.  D.  666, 
on  relinquishment  of  parent  of  right  to  son's  earnings;  76  A.  Q.  409,  on  parent's 
right  to  relinquish  services  and  earnings  of  minor  child. 

Distinguished  in  Johnson  v.  Terry,  34  Conn.  259,  holding  that  father  cannot 
divest  himself  of  right  to  custody  and  control  of  his  minor  children. 
Bights  consequent  on  emancipation. 

Cited  in  Dierker  v.  Hess,  54  Mo.  246,  holding  that  where  there  has  been  an 
emancipation  a  creditor  of  father  cannot  attach  gains  of  son;  Hall  v.  Hall,  44  N. 
H.  293 ;  Wright  v.  Dean,  79  Ind.  407, — sustaining  right  of  child  to  recover  wages 
from  father,  where  there  had  been  an  emancipation;  Com.  ex  rel.  Gilkeson  v. 
Gilkeson,  5  Clark  (Pa.)  30,  1  Phila.  194,  8  Phila.  Leg.  Int.  86,  holding  that  a 
father  who  has  relinquished  right  to  services  of  his  minor  child  cannot  reassert 
that  right  against  wishes  of  child;  Lackman  v.  Wood,  25  Cal.  147,  sustaining  right 
of  emancipated  infant  to  hold  lands  in  his  own  right;  Wodell  v.  Coggeshall,  2 
Met.  89,  35  A.  D.  391,  holding  that  father  who  suffers  minor  son  to  live  apart 
from  him  and  employ  himself  as  he  pleases,  cannot  maintain  trespass  on  case 
against  one  taking  son  for  a  voyage  at  sea;  Vamey  v.  Young,  11  Vt.  258,  hold- 
ing father  not  liable  for  charges  during  sickness  of  an  emancipated  son,  to  one 
having  notice  of  intention  of  father  to  pay  no  debts  of  son. 

Cited  in  note  in  35  A.  R.  117,  on  effect  of  parent's  relinquishment  of  right  to 
child's  earnings. 

Distinguished  in  Moody  v.  Walker,  89  Ala.  619,  7  So.  246,  holding  a  gift  of 
stock  and  use  of  land,  to  minor  sons,  not  good  against  creditors. 

le  AM.  DEO.  76,  MANSFEBIiD  ▼.  MANSFIELD,  6  CONN.  559. 
Revocable  powers. 

Cited  in  Hilliard  v.  Beattie,  67  N.  H.  571,  39  Atl.  897,  holding  where  person  to 
whom  power  is  given  derives  a  present  or  future  interest  in  subject-matter  over 
which  power  is  to  be  exercised,  tie  power  is  irrevocable;  Abbott  v.  Hunt,  129  N. 
C.  403,  40  S.  E.  119,  holding  a  power  of  attorney  revocable  at  any  time  before  the 
actual  execution  of  it;  Lewis  v.  Kerr,  17  Iowa,  73,  holding  a  power  to  an  agent 
to  sell  and  convey  revocable. 

Cited  in  reference  notes  in  31  A.  D.  508,  on  revocability  of  power;  64  A.  D. 
241,  on  effect  of  mortgagor's  death  to  revoke  power  of  sale;  36  A.  S.  R.  700,  on 
termination  of  power  coupled  with  interest  by  death  of  donor. 

Cited  in  notes  in  110  A.  S.  R.  855,  as  to  when  power  of  attorney  is  revocable; 
110  A.  S.  R.  856,  as  to  when  power  of  attorney  is  not  revocable;  16  E.  R.  G.  805, 
806,  on  revocability  of  authority  coupled  with  interest. 
^What  constitutes  "interest*'  In  a  power. 

Cited  in  Chambers  v.  Seay,  73  Ala.  372,  holding  that  interest  must  be  in  the 
thing  itself  or  in  the  property  which  is  the  subject  of  the  power;  Marbury  ▼. 
Bamet,  17  Misc.  386,  40  N.  Y.  Supp.  76,  holding  interest  must  be  In  subject- 
matter,  and  not  merely  in  result  of  execution  of  power;  Atwater  v.  Perkins,  51 
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Gonn.  188,  liolding  power  given  an  executor  to  sell  any  of  estate  when  and  as  he 
shall  deem  expedient  and  to  invest  proceeds  to  be  a  naked  power. 

le  AM.  1>B:C.  8S,  BRECKJBNRIDGB  v.  TODD,  8  T.  B.  MON.  88. 
EffectlTeness  of  record  from  flllng  deed. 

Gted  in  Bussing  v.  Crain,  8  B.  Mon.  593,  holding  statute  requiring  deed  to  be 
deposited  for  record  within  sixty  days  does  not  change  the  rule;  Chandler  v. 
Scott,  127  Ind.  226,  10  L.ILA.  374,  26  N.  E.  797,  holding  chattel  mortgage  pre- 
sumably recorded  from  delivery  to  proper  office. 

Cited  in  notes  in  23  A.  D.  342,  on  time  from  which  record  of  deed  takes 
effect;  27  L.  ed.  U.  S.  643,  on  record  of  deed  and  its  necessity  and  effect. 
Presumption  as  to  time  of  delivery  of  deed. 

Cited  in  Farmers'  Bank  v.  Corder,  32  W.  Va.  232,  9  S.  £.  220,  holding  date  of 
deed  presumed  to  be  time  of  delivery;  Lick  v.  Diaz,  30  CaL  65,  holding  deed  will 
be  presumed  delivered  at  time  of  execution;  Crozier  v.  Grayson,  4  J.  J.  Marsh. 
514,  holding  date  of  mortgage,  and  not  of  acknowledgment,  presumed  to  be  time 
of  delivery;  Crossen  v.  Oliver,  37  Or.  514,  61  Pac.  885,  holding  delivery  pre- 
sumed at  date  of  deed,  and  not  of  acknowledgment,  where  only  former  appears  in 
evidence;  Clark  v.  Akers,  16  Kan.  166,  holding  deed  presumed  delivered  at  least 
as  early  as  acknowledgment,  where  that  is  subsequent  to  date  and  prior  to  time  of 
record. 

Cited  in  reference  notes  in  21  A.  D.  361,  on  presumption  as  to  time  of  delivery 
of  deed;  21  A.  D.  404,  on  presumption  that  deed  was  delivered  on  its  date;  86 
A.  D.  63,  as  to  whether  deed  is  presumed  to  have  been  delivered  at  its  date  or  at 
date  of  acknowledgment. 
Acknowledgment  of  consideration  in  Instrument. 

Cited  in  note  in  18  A.  D.  507,  on  nonconclusiveness  of  acknowledgment  of  con- 
sideration in  deed. 
Burden  of  proof  of  negative. 

Cited  in  Scott  v.  Henry,  13  Ark.  112,  holding  burden  of  proof  on  defendant 
admitting  execution  of  defeasance  and  charging  misrepresentation;    Higdon  v. 
fligdon,  6  J.  J.  Marsh.  48,  holding  burden  of  proof  on  heirs  filing  bill  to  contest 
will. 
Time  to  object  to  deposition. 

Cited  in  Alexander  ▼.  Bank  of  Commonwealth,  7  J.  J.  Marsh.  580,  holding  ob- 
jection to  reading  of  deposition  waived  unless  raised  in  trial  court. 

Rescission  for  failure  of  title. 

Cited  in  Buxton  v.  Bowen,  2  Woodb.  A.  M.  365,  Fed.  Cas.  No.  2,260,  on  mutual 
release  of  title  upon  failure  of  estate  tail  exchanged  for  a  fee. 

18  AM.  D£C.  87,  GOODWIN  ▼.  BIjAKE,  8  T.  B.  MON.  108. 
Secret  preference  to  creditor. 

Cited  in  notes  in  12  E.  R.  C.  327,  on  validity  of  secret  preference  to  creditor; 
27  UfLA.  37,  on  invalidity  of  contracts  to  induce  assent  to  a  composition. 

18  AM.  DEO.  80,  FITZHUGH  ▼.  BANK  OF  SHGPHEBDSVIIiliE:,  8  T.  B. 

MON.  128. 
Lien  of  corporation  on  stock. 

Cited  in  Dana  ▼.  Brown,  1  J.  J.  Marsh.  304,  holding  bank  has  no  lien  on  stock 
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against  judgment  creditor  of  shareholder;  Tuttle  v.  Walton,  1  Ga.  43,  on  su- 
periority of  lien  to  execution  purchaser  of  stock  with  notice. 

Cited  in  reference  notes  in  12  A.  S.  R.  152,  on  lien  of  corporation  on  shares; 
40  A.  S.  R.  405,  on  corporation's  right  to  lien  on  stock;  74  A.  D.  541,  on  bank's 
lien  on  stock  transferred  by  holder  while  indebted  to  bank. 

Cited  in  note  in  57  A.  S.  R.  305,  on  existence  of  lien  as  restraint  upon  aliena- 
tion of  corporate  stock. 
Bight  of  holders  of  stock. 

Cited  in  reference  notes  in  30  A.  S.  R.  668,  on  rights  of  holders  of  certificates 
of  stock;  26  A.  S.  R.  658,  on  right  of  assignee  of  stock  to  compel  transfer. 
Corporate  seal. 

Cited  in  reference  note  in  33  A.  D.  404,  as  to  when  acts  of  corporation  are 
valid  without  corporate  seal. 

Cited  in  note  in  50  A.  S.  R.  153,  on  necessity  for  corporate  seal  in  the  United 
States. 

le  AM.  DBO.  •$,  McAIJSXANDBR  ▼.  WRIGHT,  S  T.  B.  MON.  18». 
Assignments  of  error  in  granting  or  refusing  new  trial. 

Cited  in  Hawkins  v.  Phythian,  8  B.  Mon.  515,  holding  general  assignment  of 
error  in  denying  motion  for  new  trial  presents  questions  as  to  ruling  on  separate 
demurrer  of  part  of  defendants. 
Necessity  of  exhibiting  warrant  of  attorney. 

Cited  in  McKieman  y.  Patrick,  4  How.  (Miss.)  333,  holding  it  necessary  to 
produce  authority  where  justice  of  case  requires  it;  Keith  v.  Wilson,  6  Mo.  435, 
35  A.  D.  443,  holding  it  necessary  to  produce  some  authority,  verbal  or  written, 
upon^  suitable  suggestion  of  the  facts ;  Ninety-Nine  Plaintiffs  y.  Vanderbilt,  1 
Abb.  Pr.  103,  4  Duer,  632,  10  How.  Pr.  324,  holding  court  has  authority  to  require 
exhibition  of  authority  where  case  is  peculiar  and  rights  of  defendant  seem  to 
require  it;  Bell  v.  Farwell,  180  111.  414,  50  N.  £.  055,  holding  reasonable  proba- 
bility of  lack  of  authority  upon  motion  to  dismiss  suit  on  certified  foreign  judg- 
ment necessitates  proof  of  authority;  Belt  y.  Wilson,  6  J.  J.  Marsh.  405,  22  A. 
D.  88;  Low  y.  Settle,  22  W.  Va.  387;  Tally  y.  Reynolds,  1  Ark.  00,  31  A.  D.  737,— 
holding  appearance  presumed  regular  but  authority  must  be  shown  upon  affidavit 
of  facts  showing  reasonable  presumption  of  lack  of  authority;  Lucky  Queen  Min. 
Co.  y.  Abraham,  26  Or.  282,  38  Pac.  65,  holding  one  elected  president,  general 
manager,  and  attorney  for  corporation  presumed  to  have  authority  to  commence 
suit,  unless  objecting  party  proves  otherwise. 

Cited  in  reference  note  in  16  A.  D.  301,  on  warrant  of  attorney. 
Employment  of  attorney. 

Cited  in  Caldwell  v.  Bigger,  76  Kan.  40,  00  Pac  1005,  holding  relation  of 
assignor's  attorney  ceases  upon  assignment  of  judgment,  unless  he  be  re-employed 
by  express  or  implied  contract. 
Authority  of  attorney  generally. 

Cited  in  reference  notes  in  22  A.  D.  02;  31  A.  D.  744,— on  authority  of  at* 
tomey;  35  A.  S.  R.  588;  34  A.  S.  R.  520,— on  presumption  as  to  attorney's 
authority  to  act;  60  A.  D.  178,  on  effect  of  authorized  act  of  regular  attorney; 
52  A.  S.  R.  768,  on  attorney's  authority  to  confess  judgment  for  client. 
Appearance  by  attorney. 

Cited  in  reference  notes  in  35  A.  D.  440;  52  A.  D.  500,— on  appearance  by  at- 
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torney;  80  A.  I>.  533;  06  A.  D.  624,— <m  preramption  m  to  anthority  of  at- 
torney to  appear;  66  A.  D.  540,  on  appearance  by  attorney  as  preeomptiye  evi- 
denee  of  authority;  36  A.  D.  566,  on  effeet  of  vnautlkorixed  appearanoe  of  an  at- 
torney. 

Cited  in  note  in  75  A.  D.  147,  aa  to  whether  judgment  by  unauthorised  appear- 
anoe of  attorney  ia  void,  voidable,  or  conclusive. 
Jurisdiction  orer  attorneys. 

Cited  in  note  in  2  A.  8.  R.  847,  on  summary  jurisdiction  of  court  over  at- 
torneys. 

16  AM.  DBC.  101,  TERBY  t.  BLEIOHT,  S  T.  B.  MON.  IIQ. 
Statatorj  deveatitiure  of  tlUe. 

Cited  in  Lyon  v.  Hunt»  11  Ala.  205,  46  A.  D.  216,  holding  title  of  purchaser  not 
sustainable  without  affirmative  proof  of  advertisement  for  statutory  time,  with  de- 
scription sufficient  to  identify  the  land;  Early  v.  Doe,  16  How.  610,  14  L.  ed. 
1070,  holding  sale  after  being  advertised  for  eighty-two  days,  void  under  statute 
requiring  advertisement  for  at  least  twelve  weeks. 
»Taz  sales. 

Cited  in  Currie  v.  Fowler,  5  J.  J.  Marsh.  145,  holding  conveyance  of  land  ca 
different  watercourse  than  that  described  in  sale  and  auditor's  list,  void. 

Cited  in  reference  notes  in  30  A.  S.  R.  210,  on  tax  titles;  42  A.  D.  484,  on 
necessity  of  strict  compliance  with  statute  as  to  tax  sale. 
State  oourts  foIl<»wing  Federal  decisions. 

Cited  in  reference  notes  in  25  A.  D.  78,  as  to  when  Federal  decisions  should  be 
followed  in  state  oourts;  46  A.  D.  646,  on  necessity  for  state  court's  following  de- 
cisions of  Supreme  Court  of  United  States  upon  questions  of  constitutional  law. 
Preenmptloa  off  perfformanoe  of  official  acts. 

Cited  in  Alexander  v.  And,  121  Ky.  105,  88  S.  W.  1103,  holding  return  of 
sheriff  presumed  regular,  in  absence  of  negativing  averments ;  Connelly  v.  Ameri- 
can Bonding  A  T.  Co.  113  Ky.  003,  60  S.  W.  050,  holding  lawful  exercise  of  power 
of  arrest  presumed,  in  absence  of  negativing  averments. 

Cited  in  reference  notes  in  67  A.  D.  73,  on  presumption  of  regularity  of  official 
acts;  27  A.  D.  126;  10  A.  S.  R.  143,— on  presumption  that  officer  does  his  duty; 
34  A.  D.  228,  on  presumption  of  regular  performance  of  official  duty;  64  A.  D. 
685,  on  presumption  that  acts  of  public  officials  are  in  accordance  with  law. 
SherilTs  deed  as  evidence. 

Cited  in  Hobbs  v.  Shumates,  11  Qratt.  516,  holding  deed  of  qualified  officer 
authorized  by  law  to  sell  and  convey  lands,  prima  facie  evidence  of  compliance 
with  requirements. 

Cited  in  note  in  43  A.  D.  52,  on  admissibility  of  sheriff's  deed  as  evidence  of 
Utle. 
—  Foundation  ffor. 

Cited  in  Leland  v.  Wilson,  34  Tex.  70,  on  insufficiency  of  sheriff's  deed,  without 
execution  and  judgment,  to  sustain  ejectment. 

Cited  in  reference  notes  in  22  A.  D.  480,  on  necessity  of  producing  judgment 
and  execution  to  support  sheriff's  deed ;  44  A.  D.  708,  as  to  what  purchaser  under 
execution  must  show  to  recover  in  ejectment. 
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le  AM.  DBO.  lOS,  TBUMBO  ▼.  SORRBNOY,  S  T.  B.  MON.  284. 
Idability  of  property  to  payment  of  debts. 

Cited  in  Broadwell  v.  Broadwell,  4  Met.  (Ky.)  290,  holding  personalty^  slaves, 
and  realty  will  be  used  in  order  named,  in  absence  of  clear  contrary  intention. 
Subrogation  of  legatees  to  rights  of  creditors. 

Cited  in  Smith  v.  Cairns,  92  Tes:.  667,  51  S.  W.  498,  holding  legatees  may  pro- 
ceed against  land  in  hands  of  heirs  where  personalty,  the  primary  fund  for  pay- 
ment of  their  legacies,  has  been  used  to  discharge  debts. 

Cited  in  reference  notes  in  22  A.  D.  732,  on  who  are  entitled  to  subrogation; 
22  A.  D.  744,  on  subrogation  of  legatees  to  rights  of  creditors;  8  A.  S.  R.  724, 
<m  right  of  specific  legatees  to  be  subrogated  to  rights  of  creditors. 
Reimbursement  of  person  paying  decedent's  debts. 

Cited  in  Smith  v.  Hoskins,  7  J.  J.  Marsh.  502,  holding  executor  removed  after 
payment  of  intestate's  debts  with  his  own  funds  will  be  reimbursed  from  estate 
in  hands  of  heirs. 
Marshaling  of  assets. 

Cited  in  reference  note  in  36  A.  D.  291,  on  marshaling  of  assets. 

Cited  in  note  in  18  E.  R.  C.  213,  as  to  right  of  mortgagee  with  other  security 
for  his  demand  to  use  his  legal  advantage  in  way  to  exclude  demand  of  fellow 
creditor  whose  legal  recourse  is  to  but  one  of  them. 

le  AM.  DRO.  107,  McMUiliAN  T.  RITCHIE,  8  T.  B.  MON.  848. 
Nature  of  covenant  of  warranty. 

Cited  in  reference  notes  in  26  A.  D.  322,  on  personal  nature  of  covenant  of 
warranty;  33  A.  D.  346,  on  measure  of  damages  for  breach  of  covenant. 

le  AM.  DRC.  108,  THOMPSON  t.  CIjAY,  S  T.  B.  MON.  859. 
Rffect  of  dismissal  of  decree  for  want  of  parties. 

Cited  in  Commercial  Bank  v.  Meach,  7  Paige,  448;  Van  Epps  v.  Van  Deusen, 
4  Paige,  64, — holding  dismissal  of  bill  for  want  of  proper  parties  should  be  with- 
out prejudice  to  future  litigation;  Martin  v.  Evans,  85  Md.  8,  60  A.  S.  R.  292, 
36  LRJ^.  218,  36  Atl.  258,  holding  failure  to  restrict  scope  of  decree  dismissing 
bill  raises  presumption  of  disposal  on  merits. 

Cited  in  reference  note  in  46  A.  D.  630,  on  how  nonjoinder  of  plaintiffs  or  de- 
fendants must  be  taken  advantage  of. 
Rstoppel  by  Judgment. 

Cited  in  Lindsley  v.  Thompson,  1  Tenn.  Ch.  272,  refusing  to  enjoin  judgmoit 
at  law  for  defense  not  made  upon  suing  out  of  certiorari  and  supersedeas. 

Cited  in  reference  notes  in  24  A.  D.  615;  26  A.  D.  609;  44  A.  D.  349,— as  to 
when  judgment  is  a  bar  or  estoppel. 

16  AM.  DBO.  Ill,  HARPBR  T.  BAICRR,  S  T.  B.  MON.  422. 
Who  may  maintain  repleyin. 

Cited  in  reference  note  in  42  A.  D.  60,  on  necessity  of  general  or  special  prop- 
erty in  plaintiff  to  maintenance  of  replevin  suit. 
Rffect  of  general  issue  in  replevin. 

Cited  in  reference  note  in  40  A.  D.  204,  on  general  issue  in  replevin  as  ad- 
mission of  plaintiff's  property  in  goods  taken. 
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Doctrine  of  relatton. 

Cited  in  reference  notes  in  44  A.  D.  708,  on  relation  of  sheriff's  deed  to  time 
when  party  is  entitled  thereto;  49  A.  S.  R.  858,  on  liability  as  trespasser  on  part 
of  one  knowingly  receiving  property  wrongfully  taken. 
Accessories  in  trespass. 

Cited  in  note  in  12  A.  D.  287,  as  to  whether  there  can  be  accessories  in  trespass. 
Trespass  by  assent  or  participation. 

Cited  in  Sanders  ▼.  Hamilton,  3  Dana,  550,  holding  action  will  lie  against  one 
who  agrees  to  trespass  committed  for  his  benefit;  Justice  v.  Mendell,  14  B.  Mon. 
12,  holding  subsequent  assent  to  original  taking  for  one's  use  is  necessary  to  make 
a  trespasser  by  relation,  though  property  may  have  been  received ;  Barrett  v.  War- 
ren, 3  Hill,  348  (dissenting  opinion),  on  nonliability  as  joint  wrongdoer  of  one 
receiving  goods  not  originally  taken  for  his  benefit  by  trespasser. 

Cited  in  note  in  73  A.  D.  139,  on  ratification  or  adoption  of  trespass  for  one's 
benefit  as  making  one  a  cotrespasser. 

le  AM.  DSC.  115,  DURRETT  t.  SIMPSON,  ST.  B.  MON.  517. 
Prerequisites  to  rescission. 

Cited  in  reference  note  in  35  A.  D.  132,  on  endeavor  of  courts  of  equity  to  place 
parties  in  statu  quo. 

Cited  in  notes  in  33  A.  D.  707,  on  vendor's  duty  to  restore  consideration  on  dis- 
affirming   fraudulent   purchase   of  goods;    43    A.    D.    654,   on   prerequisites    to 
rescission  for  fraud  of  sale  of  property. 
Alienation  as  defeating  rescission. 

Cited  in  Edwards  v.  Hanna,  5  J.  J.  Marsh.  18,  holding  conveyance  of  part  of 
personalty  and  inability  to  restore  it,  a  bar  to  bill  for  rescission  of  contract  re- 
lating thereto;  Henninger  v.  Heald,  51  N.  J.  £q.  74,  26  Atl.  449,  holding  sale 
and  conveyance  by  virtue  of  prior  existing  lien,  no  bar  to  rescission  of  contract. 
Liability  for  deficiency  In  quantity  of  land  sold. 

Cited  in  Harrell  v.  Hill,  19  Ark.  102,  68  A.  D.  202,  holding  purchaser  deceived 
by  misrepresentation,  though  innocently,  entitled  to  proportionate  abatement  of 
purchase  money  and  specific  performance;  Trinkle  v.  Jackson,  86  Va.  238,  4 
LJLA.  525,  9  S.  £.  986,  holding  neither  party  can  resort  to  other  for  deficiency  or 
excess  in  number  of  acres  where  contract  was  fully  understood  to  be  for  certain 
tract,  more  or  less. 
Abatement  of  action  by  death  of  party. 

Cited  in  reference  note  in  56  A.  D.  420,  on  abatement  of  action  by  death  of 
party. 
Revivor  of  actions. 

Cited  in  Morrow  v.  Mason,  4  J.  J.  Marsh.  326,  sustaining  revivor  by  consent 
against  parties  and  adnunistrators,  a  guardian  ad  litem  having  been  appointed 
for  infant  heirs. 

16  AM.  DEC.  125,  THORXBERRT  t.  CHUROHUjIj,  4  T.  B.  MON.  29. 
Fixing  or  relocation  of  bonndarles. 

Cited  in  Riley  v.  Griffin,  16  Ga.  141,  60  A.  D.  726,  holding  courses  and  distances 
depending  for  correctness  on  a  variety  of  causes  are  subject  to  correction. 

Cited  in  reference  notes  in  68  A.  D.  130,  on  rules  for  completion  of  partial 
boundary  lines;  67  A.  D.  621,  on  control  of  boundary  line  marked  part  of  way 
Am.  Dec.  Vol.  III.— 13. 
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though  not  direct  line  from  comer  to  oomer;  53  A.  D.  222,  as  to  whether 
boundary  line  marked  part  of  distance  is  presumed  to  continue  in  same  direction. 
Cited  in  notes  in  22  A.  D.  642,  on  boundaries;  30  A.  D.  738,  on  preference  oi 
montmients  to  courses  and  distances  in  description  of  land;  30  A.  D.  742,  as  to 
mode  of  finding  lost  comers. 

—  Closing  of  surrey  by  projection. 

Cited  in  Davis  v.  Commonwealth  Land  A.  Lumber  Co.  141  Fed.  740,  as  an 
instance  where  a  lost  corner  of  a  quadrangular  tract  was  relocated  by  projecting 
the  adjacent  courses  till  they  intersected;  Billingsley  v.  Bates,  30  Ala.  376,  68  A. 
D.  126,  holding  survey  presumed  closed  at  point  where  all  trace  of  marks  fail, 
by  running  line  straight  to  disputed  comer. 

—  Banning  courses  backwards  or  out  of  order. 

Cited  in  Bramblet  v.  Davis,  72  C.  C.  A.  204,  141  Fed.  776;  Creech  v.  Johnson, 
116  Ky.  441,  76  S.  W.  185;  Phillips  v.  Ayres,  45  Tex.  601;  Pearson  v.  Baker,  4 
Dana,  321, — holding  order  given  lines  and  comers  in  surveyor's  certificate,  of  no 
importance  in  finding  true  position  of  survey;  Ayres  v.  Lancaster,  64  Tex.  305, 
holding  charge  that  courses  may  be  reversed  not  error  if  coupled  with  rule  that 
survey  must  be  followed,  if  ascertainable. 

Distinguished  in  Davis  v.  Commonwealth  Land  &  Lumber  Co.  141  Fed.  711, 
holding  that  in  running  calls  backwards  it  is  not  permissible  to  disregard  natural 
objects  called  for  in  description. 
Conflict  between  patent  and  surrey. 

Distinguished  in  Dimmitt  v.  Lashbrook,  2  Dana,  1,  holding  calls  of  patent  de- 
fine boundary  except  and  only  so  far  as  the  lines  originally  and  actually  made  by 
surveyor  deviate  from  those  calls. 
Eridence  as  to  survey. 

Cited  in  Booth  v.  Upshur,  26  Tex.  64,  holding  testimony  of  surveyor  who  made 
survey  admissible  to  establish  initial  point  upon  proof  ol  discrepancy  between 
calls. 
Construction  of  deed  as  question  for  court. 

Cited  in  Terrell  v.  Huff,  108  Ga.  665,  34  S.  E.  345,  holding  construction  of  deed 
from  language  of  parties,  for  the  court. 
Presumption  as  to  other  mistakes. 

Cited  in  Mcintosh  v.  Livingston,  41  Iowa,  219,  holding  evidence  as  to  mis- 
takes in  count  of  vote  for  other  candidates,  inunaterial  in  a  contested  election 
case. 

16  AM.  DEC.  180,  HENDERSON  ▼.  PICKETT,  4  T.  B.  MON.  54. 
Snbpnrchaser's  right  to  specific  performance. 

Cited  in  reference  note  in  56  A.  D.  508,  on  suit  by  subpurchaser  for  specific  per- 
formance. 
Parties  in  suit  in  equity. 

Cited  in  reference  note  in  86  A.  D.  625,  as  to  who  should  be  joined  in  suit  in 
equity. 
Compensation  for  improvements. 

Cited  in  note  in  15  A.  D.  351,  on  bona  fides  as  essential  for  recovery  in  eject- 
ment of  compensation  for  improvements. 
Purchase  or  entry  pendente  lite. 

Cited  in  Graham  v.  Kitchen,  118  Ky.  18,  80  S.  W.  464,  holding  doctrine  that 
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mtirj  bf  siraiiger  pemdenie  lite  is  affected  hj  jodgment,  inapplieable  where 
■tzmiiger  did  not  enter  under  party  to  suit. 

Cited  in  reference  notes  in  20  A.  D.  146;  26  A.  D.  076;  48  A.  D.  Ill;  11  A.  8.  R. 
866,— <m  doctrine  of  lit  pendent;  36  A.  D.  166,  on  purchase  pendente  lite;  43 
A«  8.  R.  246,  on  rights  of  purchaser  pendente  lite;  28  A.  D.  186,  on  conelusiTeness 
of  result  of  suit  as  to  purchaser  pending  same. 

16  AM.  DEC.  186,  MORRISON  v.  BECKWITH,  4  T.  B.  MON.  7S. 
Emtoppel  from  aaaerttng  defenses  to  note  or  demand. 

Cited  in  Watson  y.  McLaren,  19  Wend.  667,  holding  debtor  who  declared  note 
to  be  good  to  one  about  to  purchase  estopped  to  assert  want  of  consideration; 
Wooldridge  ▼.  Cates,  2  J.  J.  Marsh.  221,  holding  same  as  to  obligor  in  note  for 
gaming  consideration  against  one  whom  he  induced  to  purchase;  Hamer  y. 
Johnston,  6  How.  (Miss.)  698,  holding  same  of  maker,  though  ignorant  of  failure 
of  consideration  at  time  of  statement  of  yalidity;  Swenson  y.  Walker,  3  Tex.  93, 
holding  administrator  who  declared  claim  good  to  one  about  to  purchase,  eslbopped 
to  assert  defense  against  such  person. 
Belief  off  pnrchaaer  when  vendor  onnnot  make  dtle. 

Cited  in  Hunter  y.  Bradford,  8  Fla.  269,  holding  purchaser  in  possession  under 
bond  for  title  may  restrain  collection  of  purchase  money  where  vendor  becomes 
insolvent  and  unable  to  give  a  clear  title. 

Cited  in  note  in  7  LJt.A.(N.S.)  463,  on  insoWency  or  nonresidenee  of  vendor 
as  affecting  injunction  against  collection  of  purchase  money  where  title  to  land 
is  defective. 
Contribution  to  discharge  enonmbranoe. 

Cited  in  Dickey  v.  Thompson,  8  6.  Mon.  312,  holding  owner  of  each  share  of 
encumbered  real  and  personal  estate  must  contribute  his  proportion  according  to 
value  at  date  of  foreclosure;  Kirksey  v.  Mitchell,  8  Ala.  402,  on  duty  of  pur- 
chasers from  mortgagor  to  contribute  to  discharge  the  mortgage. 

Cited  in  reference  notes  in  31  A.  D.  618;  60  A.  D.  44,— on  contribution  among 
persons  holding  land  affected  by  mortgage ;  29  A.  D.  747,  on  alienation  of  different 
parcels  of  mortgaged  land ;  43  A.  D.  626,  on  effect  of  sale  of  mortgaged  property 
and  purchase  of  other  property;  66  A.  D.  780,  on  rights  and  liabilities  of  pur- 
chasers of  mortgaged  premises  when  mortgagor  has  conveyed  to  different  ones 
at  different  times. 

Cited  in  notes  in  26  L.  ed.  U.  S.  238,  on  order  of  sale  of  mortgaged  premises; 
78  A.  D.  88,  on  effect  of  grantee  of  portion  of  mortgaged  premises  assuming  en- 
tire debt. 

Criticized  in  Mobile  Marine  Dock  A,  Mut.  Ins.  Co.  v.  Huder,  36  Ala.  713,  hold- 
ing purchasers  stand  burden  of  mortgage  in  inverse  order  of  their  alienation,  ac- 
cording to  present  value,  with  improvonents;  Cumming  v.  Cumming,  3  Ga.  460, 
denying  contribution  between  purchasers  with  warranty  upon  good  consideration; 
in  succession  at  different  times,  of  different  parts  of  mortgagor's  estate. 
Parties  to  action  involving  land  title. 

Cited  in  Simpson  v.  Hawkins,  1  Dana,  303,  holding  vendees  seeking  rescission 
on  account  of  paramount  title  should  bring  the  holders  thereof  before  the  court. 

Distinguished  in  Poston  v.  Eubanks,  3  J.  J.  Marsh.  42,  holding  pendente  lite 
purchasers  not  necessary  parties  to  bill  to  enforce  equitable  lien  on  estate. 
Injunction  against  judgment. 

Cited  in  note  in  81  L.R.A.  749,  on  injunction  against  judgment  for  purchase 
mrmoy  for  defenses  existing  prior  to  rendition  in  case  of  insolvency. 
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Injunction  conditioned  upon  giving  of  security. 

Cited  iH  Grolden  v.  Maupin,  2  J.  J.  Marsh.  236,  holding  injunction  may  be 
granted  on  condition  to  be  dissolved  if  proper  security  is  given. 

16  AM.  DBC.  14S,  KIBBT  ▼.  CHITWOOD,  4  T.  B.  MON.  91. 
Pleading  contract  required  to  be  written. 

Cited  in  Baker  v.  Jameson,  2  J.  J.  Marsh.  547,  holding  averment  that  contract 
was  in  writing  unnecessary  in  declaration  for  breach  of  land  contract;  Crouch 
V.  Briles,  7  J.  J.  Marsh.  265,  23  A.  D.  404,  holding  applicability  of  statute  of 
frauds  to  counts  for  breach  of  oral  contract  as  to  lands  cannot  be  raised  by  de- 
murrer. 

Cited  in  reference  note  in  40  A.  D.  381,  on  pleading  contract  which  law  re- 
quires to  be  in  writing. 

Validity  of  laws  authorizing  sale  of  estate  for  debts. 

Cited  in  Shehan  v.  Barnett,  6  T.  B.  Mon.  593,  holding  act  appointing  conunis- 
sioners  to  sell  decedent's  lands  for  payment  of  his  debts,  valid;  Stewart  v. 
Griflath,  33  Mo.  13,  82  A.  D.  148,  holding  act  empowering  guardian  to  sell  ward's 
land  and  pay  his  debts  under  direction  of  court,  valid;  Com.  v.  Whipps,  80  Ky. 
269,  upholding  act  empowering  debtor  to  sell  his  property  by  lottery  at  single 
drawing  to  satisfy  his  creditors;  Cargile  v.  Femald,  63  Mo.  304,  uphold- 
ing act  empowering  administrator  to  sell  lands  of  decedent  to  satisfy  debt,  where 
execution  had  issued  under  foreclosure  judgment. 

Cited  in  reference  notes  in  73  A.  S.  R.  61,  on  validity  of  sales  by  executors 
and  administrators  under  statutory  authority;  36  A.  D.  551,  on  validity  of 
special  act  authorizing  sale  of  decedent's  property  to  pay  debts. 

Cited  in  notes  in  79  A.  S.  R.  85,  on  causes  for  which  legislature  may  authorize 
sale  of  real  property  of  decedents;  16  L.R.A.  254,  on  power  of  legislature  to  pass 
private  act  authorizing  disposal  of  decedents'  estates ;  24  A.  D.  542,  on  due  process 
of  law  in  special  statutes  authorizing  sale  of  property  of  decedents. 

Distinguished  in  Lane  v.  Dormau,  4  111.  238,  36  A.  D.  543,  holding  act  authoris- 
ing sale  of  decedent's  real  estate  for  benefit  of  only  two  of  his  creditors,  void. 
Statutory  alteration  of  effect  of  seal. 

Cited  in  Baird  v.  Matthews,  6  Dana,  130;  Tribble  v.  Oldham,  6  J.  J.  Marsh. 
137, — holding  warranty  of  soundness  contained  in  bill  of  sale  included  within 
statute  raising  certain  unsealed  instnunents  to  dignity  of  sealed  ones. 

16  AM.  DEO.  150,  WSLIiS  v.  WELIiS,  4  T.  B.  MON.  152. 
Conclusiveness  of  probate  of  will. 

Cited  in  Reed  v.  Reed,  91  Ky.  267,  11  L.R.A.  613,  15  S.  W.  525,  holding  an- 
nulment of  order  of  probate  upon  appeal  by  heirs  within  time  allowed  by  law, 
of  no  effect  on  title  under  executor's  deed  pursuant  to  will. 
Nature  of  statutory  contest  of  will. 

Cited  in  Singleton  v.  Singleton,  8  B.  Mon.  340'  holding  statute  giving  bill  in 
chancery  to  contest  will  does  not  permit  of  different  trials  between  different 
parties  as  to  same  will. 

Cited  in  reference  notes  in  69  A.  S.  R.  624,  on  parties  to  contest  will ;  90  A.  D. 
331.  on  contesting  probate  of  will. 
Right  to  Join  in  appeal  or  error. 

Cited  in  Seward  v.  Johnson,  27  R.  I.  396,  62  Atl.  669,  on  right  of  party  to  join 
in  probate  appeal. 
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Cited  in  reference  notes  in  30  A.  D.  661,  on  parties  to  writ  of  error;  23  A.  D. 
4S2;  28  A.  D.  400,— on  who  mnst  join  in  writ  of  error. 
Partial  rercx^itlon  of  will. 

Cited  in  Tudor  v.  Tudor,  17  B.  Hon.  383,  holding  a  pro  tatUo  revocation  only 
takes  place  upon  the  striking  out  of  one  or  more  devises,  the  sense  of  will  in 
other  respects  not  being  changed. 

Cited  in  reference  notes  in  61  A.  D.  386,  on  revocation  of  wills;  34  A.  D.  139, 
on  what  amounts  to  revocation  of  will. 

Cited  in  note  in  26  A.  R.  36,  on  alteration  or  revocation  of  will  by  obliteration. 

16  AM.  DEC.  158,  MORGAN  v.  BOONE,  4  T.  B.  MON.  191. 
Implied  trusts  In  purchase  of  outstanding  titles. 

Cited  in  Vanmetre  v.  Griffith,  4  Dana,  89,  holding  vendee  in  possession  cannot 
form  any  connection  with  holder  of  adverse  title  to  disadvantage  of  vendor; 
Roller  V.  Effinger,  88  Va.  641,  14  S.  E.  337,  holding  vendor  entitled  to  outstand- 
ing title  purchased  by  vendee  in  possession,  upon  reimbursement  of  amount  paid; 
Bush  V.  Adams,  22  Fla.  177;  Harper  v.  Reno,  Freem.  Ch.  (Miss.)  323, — holding 
vendee  in  possession  cannot  set  up  outstanding  title  purchased  by  him,  though  he 
is  entitled  to  compensation  in  equity;  Moore  v.  Simonson,  27  Or.  113,  39  Pac. 
1105,  holding  purchase  of  outstanding  title  by  life  tenant  in  possession  inures  to 
benefit  of  remaindermen;  Bowling  v.  Dobyns,  6  Dana,  434;  Daviess  v.  Myers,  13 
B.  Mon.  611, — holding  purchase  of  adversary  claim  by  life  tenant  in  possession  in- 
ures to  joint  benefit  of  purchaser  and  remainderman;  Phelan  v.  Boylan,  25  Wis. 
679,  holding  tax  title  for  taxes  due  before  commencement  of  tenancy,  if  acquirable 
at  all  by  life  tenant,  inures  jointly  to  reversioner;  Janes  v.  Throckmorton,  67 
Cal.  368,  holding  title  of  trustee  under  conveyance  from  purchaser  at  foreclosure 
sale  inures  to  benefit  of  cestui  que  trust;  Boskowits  v.  Davis,  12  Nev.  446,  hold- 
ing that  a  tenant  in  common  who  bought  in  a  paramount  title  held  it  for  all  of 
his  cotenants;  Sneed  v.  Atherton,  6  Dana,  276,  32  A.  D.  70,  holding  rule  that 
purchase  by  one  joint  tenant  inures  to  benefit  of  cotenant  inapplicable  to  purchase 
before  creation  of  tenancy. 

Cited  in  notes  in  47  A.  S.  R.  606,  on  effect  of  trustee's  purchase  of  outstanding 
title;  12  L.R.A.  243,  on  effect  of  possession  of  vendee  upon  his  right  to  specific 
performance;  9  L.R.A.  671,  on  cotenant's  right  to  purchase  outstanding  title  or 
encumbrance  for  his  own  behalf;  32  L.R.A.  806,  on  effect  of  tax  sale  on  land  held 
by  life  tenant. 
Mortgagee  as  trustee. 

Cited  in  Fenwick  v.  Macey,  1  Dana,  276,  holding  mortgagee  is  regarded  in 
equity  as  trustee  in  whose  favor  statute  of  limitation  does  not  apply  until  a 
satisfaction  must  be  presumed. 

16  AM.  DEC.  160,  liEIGH  ▼.  EinBRHEART,  4  T.  B.  MON.  879. 
Bill  to  remove  cloud  on  title. 

Cited  in  Pettit  v.  Shepherd,  6  Paige,  493,  28  A.  D.  437,  upholding  jurisdiction 
to  remove  cloud  on  title  or  enjoin  a  conveyance  about  to  operate  as  cloud;  Lyon 
V.  Hunt,  11  Ala.  295,  46  A.  D.  216,  holding  equity  has  power  to  remove  cloud  on 
title  and  cancel  the  deed,  especially  where  latter  is  prima  facie  valid;  Gerry  v. 
Stimson,  60  Me.  186,  holding  restraining  administrator  from  casting  cloud  by 
fictitious  sale  upon  property  once  held  but  subsequently  bona  fide  sold  by  in- 
testate;  Rowland  v.  Doty,  Harr.  Ch.    (Mich.)   3,  upholding  jurisdiction,  either 
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with  or  without  statute,  to  quiet  title  of  legal  owner  in  posseasion;  Teague  ▼. 
Martin,  87  Ala.  600,  13  A.  6.  A.  63,  6  So.  362,  holding  purchaser  at  execution  sale 
of  land  fraudulently  conveyed  by  judgment  debtor  has  remedy  at  law  and  cannot 
maintain  bill  while  not  in  possession. 

Cited  in  reference  notes  in  99  A.  D.  157,  on  power  of  equity  to  remove  cloud 
on  title  by  cancelation  of  instruments;  29  A.  S.  R.  59,  on  jurisdiction  of  equity  to 
cancel  deed  for  fraud. 

Cited  in  note  in  8  L.R.A.  727,  on  jurisdiction  of  equity  to  remove  cloud  on  title. 
Relief  against  forged  instnunents. 

Cited  in  Forbes  v.  Johnson,  11  B.  Mon.  48,  on  jurisdiction  to  cancel  forged 
instrument  or  perpetuate  evidence  of  forgery. 

le  AM.  DBC.   168,  JOHNSON  t.  ElililSON,  4  T.  B.  MON.  626. 
Descriptive  aaditlons  to  names. 

Cited  in  Thompson  v.  Thompson,  4  B.  Mon.  502,  holding  no  variance  between 
note  and  copy  which  omitted  word  "Sec'y."  after  name  of  one  of  obligors. 

Cited  in  reference  note  in  27  A.  D.  534,  on  term  "junior"  as  part  of  one's  name. 

Cited  in  notes  in  40  A.  D.  240,  as  to  whether  "junior"  is  part  of  man's  name 
in  law;  14  LJRJl,  692,  on  "junior"  or  "senior"  as  part  of  name;  20  L.  ed.  U.  B. 
830,  on  "junior"  or  "senior"  as  no  part  of  name. 

16  AM.  DEC.  165,  DUBREUUi  ▼.  SOUIilE,  4  MART.  N.  S.  91. 
Estoppel  by  false  representation. 

Cited  in  Laski  v.  Goldman,  18  La.  Ann.  294,  holding  that  false  representations, 
acted  upon,  cannot  be  denied  by  party  making  them  so  as  to  relieve  him  of 
liability. 
Rights  of  debtor  purchasing  at  his  oven  execution  sale. 

Cited  in  Dubreuil  v.  Soulie,  4  Mart.  N.  S  93,  holding  judgment  debtor  pur- 
chasing under  execution  sale,  not  entitled  to  injunction  to  prevent  execution  on 
bond  for  payment,  because  deed  is  not  in  statutory  form. 

Cited  in  note  in  39  A.  D.  60,  on  ratification  of  unauthorized  execution  sale. 

16  AM.  DBC.  166,  MORGAN  T.  FURST,  4  MART.  N.  S.  116. 
Estoppel  in  pals. 

Cited  in  reference  notes  in  30  A.  S.  R.  330,  on  estoppel  by  signing  redelivery 
bond;  26  A.  D.  421,  on  estoppel  by  giving  receipt  of  attachment 
Liability  on  bond  for  release  of  property. 

Cited  in  Clapp  v.  Seibrecht,  11  La.  Ann.  528,  holding  surety  on  bond  for  re- 
lease of  property  liable  where  debtor  permitted  property  to  be  seized  for  his 
subsequent  unpaid  rent. 
Liability  on  purchaser's  bond  at  sheriff's  sale. 

Cited  in  Cayce  v.  Curtis,  Dallam  (Tex.)  403,  holding  purchaser  at  sheriffs  sale 
bound  on  his  bond  for  purchase  price,  though  sheriffs  return  on  execution  was 
irregular. 

16  AM.  DEO.  169,  BALDWIN  t.  GRAT,  4  MART.  N.  S.  192. 
Conflict  of  laws  as  to  contracts. 

Cited  in  Milliken  v.  Pratt,  125  Mass.  374,  28  A.  R.  241,  holding  that  validity 
oi  contract  as  to  capacity  of  the  parties  is  governed  by  the  lew  loci  contractu*. 
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Cited  in  reference  note  in  37  A.  D.  420,  on  what  law  goyemn  Talidity  of  oon 
tract. 

Cited  in  notes  in  6  E.  R.  C.  868,  on  univenal  Talidity  of  contract  valid  where 
made;  17  A.  D.  182,  on  conflict  of  laws  as  to  age  of  majority;  6  A.  D.  741,  on 
law  of  domicil ;  12  A.  D.  479,  as  to  what  law  governs  contract  by  married  woman 
made  in  another  state. 
Effect  of  receipt  to  one  oodebtor. 

Cited  in  Benton  v.  Roberts,  1  Rob.  (La.)  101,  liolding  that  receipt  to  one  co- 
debtor  for  his  part,  severs  the  obligation  and  extinguishes  it  as  to  him  who  hai 
paid;  Daigle's  Succession,  15  La.  Ann.  594,  holding  that  repurchase  from  one  by 
vendor  of  one  half  of  property  conveyed  to  copurchasers  jointly  releases  the  other 
from  liability  as  to  that  part. 

Cited  in  reference  note  in  36  A.  S.  R.  376,  on  effect  of  payments  severally  bj 
joint  debtors  on  joint  liability  for  residue  of  debt. 

le  AM.  DEO.  171,  CECIL  v.  PKEUCH,  4  MART.  N.  S.  256. 
Dnty  and  liability  of  bailee  for  hire. 

Cited  in  reference  notes  in  22  A.  D.  437,  on  duty  of  bailee  for  hire;  92  A.  D. 
185,  on  duty  and  liability  of  agister;  69  A.  D.  446,  on  liability  of  agister  of 
cattle  for  their  safety;  75  A.  D.  114,  on  agister  of  stock  as  insurer  of  their 
safety. 

Cited  in  note  in  2  £.  R.  C.  558,  on  liability  of  agister  for  negligence. 

16  AM.  DEC.  17S,  THORN  ▼.  MORGAN,  4  MART.  N.  S.  292. 
Law  governing  conveyance  by  Insolvent. 

See  Kirkendall  v.  Weatherley,  77  Neb.  421,  9  L.R.A.(N.S.)  515,  109  N.  W. 
757,  holding  voluntary  assignment  for  creditors  executed  according  to  laws  of 
state  where  made,  ineffectual  to  convey  land  in  other  state  unless  executed  as 
required  by  its  laws. 

16  AM.  DEO.  175,  BROWN  v.  SAUL,  4  MART.  N.  S.  4S4. 
Right  of  intervention. 

Cited  in  Pool  v.  Sanford,  52  Tex.  621 ;  New  Orleans  Canal  k  Bkg.  Co.  v.  Beard, 
16  La.  Ann.  345,  79  A.  D.  582, — holding  that  one  who  has  legal  interest  in  de- 
feating plaintiff's  case  may  intervene;  Harlan  v.  Eureka  Min.  Co.  10  Nev.  92; 
Horn  V.  Volcano  Water  Co.  13  Cal.  62, — holding  that  a  direct  and  immediate 
interest  which  will  be  affected  by  the  judgment  is  necessary  to  give  right  to 
intervene;  Wightman  v.  Evanston  Varyan  Co.  217  III.  371,  108  A.  S.  R.  258, 
75  N.  E.  502,  3  A.  &  E.  Ann.  Cas.  1089,  holding  that  to  entitle  party  to  intervene 
in  equity,  he  must  have  a  claim  or  lien  upon  the  property  in  controversy;  Lincoln 
V.  New  Orleans  Exp.  Co.  45  La.  Ann.  729,  12  So.  937,  holding  that  an  ordinary 
creditor  cannot  intervene  in  suit  against  his  debtor  by  another  creditor. 

Cited  in  reference  notes  in  18  A.  D.  249;  39  A.  D.  540;  60  A.  D.  200,— on 
intervention;  64  A.  S.  R.  512,  on  origin  and  nature  of  intervention;  38  A.  S.  R. 
501,  as  to  who  may  intervene;  17  A.  S.  R.  198,  on  who  may  intervene  in  suit  and 
righU  of  persons  intervening;  44  A.  S.  R.  802;  46  A.  S.  R.  290;  108  A.  S.  R. 
263,— on  interest  entitling  persons  to  intervene;  123  A.  S.  R.  305,  on  intervention 
by  creditors  having  no  lien;  99  A.  D.  722;  63  A.  S.  R.  410,— on  rights  of  inter- 
vener; 79  A.  D.  586,  on  rights  and  requisite  interest  of  interveners;  79  A.  S.  R. 
76,  on  time  for  application  to  intervene;  98  A.  S.  R.  854,  on  necessity  of  appli- 
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<*atioii  to  intervene  before  trial;  26  A.  S.  R.  730,  on  sufficiency  of  application  for 
intervention. 

Cited  in  note  in  15  A.  D.  162,  on  who  may  become  interveners. 
Pleading  peremptory  exceptions. 

Cited  in  Phillips  v.  Preston,  5  How.  278,  12  L.  ed.  152,  holding  peremptory  ex- 
ceptions founded  in  law,  admissible  after  pleadings  have  been  read;  Union  Bank 
V.  Ihmn,  17  La.  234;  State  v.  Desforges,  5  Rob.  (La.)  253;  Kent  v.  Monget,  4 
Rob.  (La.)  172, — holding  that  total  want  of  legal  right  to  sue  may  be  taken  ad- 
vantage of  at  any  stage  of  a  cause;  Cure  v.  Porte,  18  La.  Ann.  456,  on  same 
point. 

Distinguished  in  Montfort  v.  Schmidt,  36  La.  Ann.  750,  holding  that  peremptory 
exception  of  want  of  capacity  to  sue  as  representative  cannot  be  taken  after  an- 
swer is  filed. 
Costs  In  absence  of  demand. 

Cited  in  The  Harriet,  Fed.  Cas.  No.  6,095,  on  nonliability  for  costs  of  defendant 
who  is  willing  and  ready  to  pay  debt  sued  upon. 
Parties. 

Cited  in  Lockhart  v.  Harrell,  6  La.  Ann.  530,  on  necessary  parties  in  suit  for 
firm  debt. 

16  AM.  DBO.   185,  CIjAMAGERAN  t.  BUCKS,  4  MART.  N.  S.  487. 
Rights  of  intervener. 

Cited  in  West  v.  His  Creditors,  8  Rob.  (La.)  123,  holding  that  intervener  can- 
not plead  exceptions  tending  to  dismissal  of  action ;  Hoover  v.  York,  30  La.  Ann. 
752,  on  same  point;  Emerson  v.  Fox,  3  La.  178,  holding  that  intervener  cannot 
take  advantage  of  insufficiency  of  pleadings  or  proceedings;  People's  Bank  v.  West, 
67  Miss.  729,  8  L.R.A.  727,  7  So.  513,  on  same  point;  Hanchett  v.  Gray,  7  Tex. 
549,  holding  that  intervener  may  interpose  exceptions  going  to  the  merits  of 
the  action. 

Cited  in  reference  notes  in  18  A.  D.  249 ;  60  A.  D.  200,^-on  intervention. 

Cited  in  notes  in  15  A.  D.  163,  on  rights  of  interveners  as  parties  to  the  suit; 
16  A.  D.  180,  on  necessity  of  intervener  accepting  suit  as  he  finds  it. 

16  AM.  DEC.  186,  ROUQUI£R  v.  ROUQUIGR,  5  BiART.  N.  S.  98. 
What  Is  wife's  separate  property. 

Cited  in  notes  in  39  A.  D.  556;  40  A.  D.  444, — as  to  what  is  wife's  separate 
property;   16  A.  D.  187,  on  separate  ownership  of  spouse  to  whom  property  is 
given;  96  A.  S.  R.  916,  as  to  whether  real  property  granted  by  government  to  a 
citizen  is  separate  or  community  property. 
—  Government  grants  of  land  as. 

Cited  in  Wilkinson  v.  American  Iron  Moimtain  Co.  20  Mo.  122,  holding  land 
granted  to  husband  by  Spanish  government,  not  community  property;  Urquhart 
V.  Sargent,  2  La.  Ann.  196,  on  same  point;  Noe  v.  Card,  14  Cal.  576,  holding  land 
granted  by  Mexican  government  to  husband,  under  certain  conditions  as  to  im- 
provements, not  community  property;  Pargoud  v.  Pace,  10  La.  Ann.  613;  Hughey 
V.  Barrow,  4  La.  Ann.  248, — holding  that  land  donated  by  government  to  husband, 
under  Spanish  law,  is  not  community  property. 
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le  AM.  DKC.   188,  PARKINS  T.  OAMPBBIili,  5  MART.  N.  8.  14 1. 
Sale  under  mortc^age  B^cwurlng  sereiml  notes. 

Cited  in  SonUt  v.  Miles,  32  La.  Ann.  164,  holding  purchaser's  title  under 
mortgage  sale  good  as  against  one  holding  another  note  seeured  bj  the  same 
mortgage;  Lovell  t.  Cragin,  136  U.  8.  130,  34  L.  ed.  372,  10  Sup.  Ct  Rep.  1024, 
holding  that  proceeds  of  mortgage  tale,  where  mortgage  secures  a  number  of 
notes,  should  be  divided  pro  rata  between  holders  of  notes;  Chaff raix  t.  Packard, 
26  La.  Ann.  172  (dissenting  opinion),  on  sale  under  mortgage  extinguishing  the 
mortgage. 

Cited  in  note  in  37  L.RJL  764,  on  proceedings  to  enforce  mortgage  lor  part  of 
mortgage  debt  after  exhaustion  of  lien  by  prior  proceedings. 

16  AM.  DSC.  18t,  MIIiNE  t.  DAVIDSON,  5  MART.  N.  8.  40 1. 
Validity  of  ordinances. 

Cited  in  New  Orleans  A  N.  W.  R.  Co.  y.  Vidalia,  117  La.  561,  42  So.  139,  hold- 
ing that  question  of  reasonableness  of  municipal  ordinance  is  for  courts  to  de- 
cide; Tacoma  t.  Lillis,  4  Wash.  797,  18  L.R.A.  372,  31  Pac.  321;  Swindell  t.  SUte, 
143  Ind.  153,  35  L.RJ^.  50,  42  N.  E.  528,~on  municipal  ordinance  being  local  law 
or  statute. 

Cited  in  reference  notes  in  19  A.  D.  250,  on  municipal  ordinances;  41  A.  S.  R. 
673,  on  effect  of  municipal  ordinance;  28  A.  D.  264,  on  validity  of  municipal  by- 
laws and  ordinances;  41  A.  S.  R.  253,  on  injunction  against  passage  of  municipal 
ordinance;  24  A.  S.  R.  140,  on  discriminatory  municipal  ordinances;  39  A.  D. 
150,  on  municipal  corporation's  power  to  enact  ordinances. 

Cited  in  notes  in  41  L.  ed.  U.  S.  519,  on  authority  to  pass  municipal  ordi- 
nance; 34  A.  D.  636,  on  invalidity  of  municipal  ordinances  in  contravention  of 
common  or  private  rights. 
Powers  of  municipalities. 

Cited  in  Monroe  v.  Gerspach,  33  La.  Ann.  1011,  holding  that  municipal  au- 
thorities have  right  to  determine  what  shall  constitute  a  nuisance. 

Cited  in  reference  notes  in  22  A.  D.  425;  28  A.  D.  191 ;  34  A.  D.  643;  38  A.  D. 
568;  4  A.  S.  R.  256;  49  A.  S.  R.  232;  65  A.  8.  R.  744;  119  A.  8.  R.  663,— on  power 
of  municipality  to  determine  what  is  a  nuisance;  26  A.  D.  102,  on  remedies  for 
public  nuisances;  34  A.  8.  R.  25;  40  A.  8.  R.  778,— on  municipalities'  power  to 
abate  nuisance;  24  A.  D.  197;  30  A.  D.  572,— on  power  of  municipal  corporations 
to  abate  nuisances  and  to  declare  what  is  a  nuisance;  90  A.  D.  283,  as  to  valid 
exercise  of  police  power  by  municipal  corporations;  20  A.  D.  262,  on  delegation 
of  power  to  municipal  corporation. 

Cited  in  notes  in  38  LJI.A.  165,  on  extent  of  municipal  power  over  buildings  as 
nuisances;  39  L.R.A.  663,  on  municipal  power  over  buildings  and  fences  as  nuis- 
ances affecting  highways;  38  L.R.A.  321,  on  municipal  power  over  nuisances  re- 
lating to  persons  and  things  infected  with  disease;  1  L.R.A.  169,  on  power  and 
authority  of  municipal  corporations;  36  "LJRJl,  596,  on  extent  of  municipal  power 
to  define  nuisances;  40  A.  D.  344,  on  power  of  municipal  corporations  to  prohibit 
and  prevent  nuisances;  13  L.R.A.  481,  on  municipal  control  over  erection  of 
wooden  buildings;  27  A.  D.  98,  on  power  of  municipal  corporations  to  remove 
nuisances  and  to  determine  what  is  a  nuisance;  34  A.  D.  632,  on  power  of  legis- 
lature to  delegate  authority  to  municipality  to  pass  ordinance  or  by-laws. 
Powers  of  boards  of  health. 

Cited  in  New  Iberia  v.  Serrett,  31  La.  Ann.  719,  33  A.  R.  229;  Warner  v. 


Digitized  by 


Google 


10  AM.  DEC]  NOTES  ON  A3i£RICAN  DECISIONS.  202 

Stebbins,  111  Iowa,  86,  82  N.  W.  457,— holding  that  power  of  local  boards  of 
health  under  statute  is  broad  and  acts  done  under  broad  construction  will  be  up- 
held by  courts;  State  v.  Payssan,  47  La.  Ann.  1029,  49  A.  S.  R.  390,  17  So.  481, 
holding  ordinance  for  removal  and  destruction  of  garbage  valid  as  regulation  for 
protection  of  health. 

Annotation  cited  in  Montezuma  v.  Minor,  73  Ga.  484,  on  right  to  abate  as  nuis- 
ance the  use  of  property  endangering  public  health. 

Cited  in  notes  in  47  A.  S.  R.  644,  645,  646,  on  validity  of  state  quarantine  and 
health  regulations. 

—  As  to  hospitals. 

Cited  in  Smith  v.  Newbem,  70  N.  C.  14,  16  A.  R.  766;  Mayo  v.  Washington, 
122  N.  C.  5,  40  L.R.A.  163,  29  S.  E.  343,— ^n  city's  right  to  erect  public  hospital 
under  general  power. 

Illegal  contracts. 

Cited  in  reference  notes  in  76  A.  S.  R.  768,  on  validity  of  contracts  for  illegal 
purposes;  18  A.  D.  403,  on  validity  of  contract  prohibited  by  statute;  65  A.  S.  R. 
66,  on  validity  of  contract  to  defeat  policy  of  statute;  25  A.  D.  79,  on  sufficiency 
of  act  forbidden  by  law  as  consideration  for  promise. 

Cited  in  note  in  12  LJl.A.(N.S.)  606,  on  ethics  of  lease  in  violation  of  law. 

—  Enforcement  of. 

Cited  in  Butter ly  v.  Blanchard,  1  Rob.  (La.)  340,  on  enforcement  of  unlawful 
contract. 

16  AM.  DBO.   199,  OUOUIiliU  T.  liOUISIANA  INS.  OO.  6  MART.  N.  8. 
464. 

Followed  without  discussion  in  CucuUu  v.  Orleans  Ins.  Co.  5  Mart.  N.  S.  492. 
Conclusiveness  of  decree  in  admiralty  generally. 

Cited  in  reference  note  in  48  A.  D.  591,  on  conclusiveness  of  decree  in  admiralty. 

Cited  in  note  in  75  A.  D.  723,  on  judgments  and  decrees  in  admiralty  and  their 
effect  as  res  judicata. 

Conclusiveness  of  foreign  decree. 

Cited  in  Cucullu  v.  Orleans  Ins.  Co.  6  Mart.  N.  S.  11,  holding  sentence  of 
foreign  court  of  admiralty  conclusive  as  to  facts  decided,  as  between  parties  to 
insurance  policy. 

Cited  in  reference  note  in  20  A.  D.  189,  on  effect  of  foreign  judgment. 

Cited  in  notes  in  94  A.  S.  R.  551,  on  foreign  judgments  in  rem;  5  £.  R.  C.  929, 
on  conclusiveness  of  foreign  judgment  in  rem;  20  L.R.A.  678,  on  necessity  that 
foreign  court  have  jurisdiction,  to  make  decision  conclusive. 

—  In  admiralty. 

Cited  in  note  in  20  L.R.A.  669,  on  conclusiveness  of  sentences  of  foreign  courts 
of  admiralty  in  actions  on  marine  insurance  policies. 
Judgment  of  foreign  court  as  evidence. 

Cited  in  Glenn  v.  Thistle,  1  Rob.   (La.)   575,  holding  judgment  of  foreign  tri- 
bunal admissible  as  evidence  of  the  matters  decided  therein. 
Jurisdiction  over  waters. 

Cited  in  notes  in  46  L.R.A.  265,  on  jurisdiction  over  oceans;  46  L.RA.  271, 
on  jurisdiction  over  coast  water. 
Construction  of  foreign  statute. 

Cited  in  reference  note  in  39  A.  D.  50,  on  binding  force  in  other  state  of  con- 
struction of  statute  by  enacting  state. 
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lilablltty  i&nder  warrantiefl  1b  lii«iininoe  policies. 

ated  in  Qoiooechea  t.  Loaimana  State  Int.  Co.  0  Mart.  N.  S.  61,  17  A.  D. 
175,  bolding  assurers  discharged  where  there  was  breach  of  a  warranty,  whether 
flneh  breach  was  cause  of  condemnation  or  not;  Cucullu  v.  Orleans  Ins.  Co.  6 
Mart  N.  8.  11,  holding  insurers  liable  in  case  of  illegal  seizure  and  detention, 
under  policy  with  warranty  against  illicit  trade. 
Extent  of  belligerent  righto. 

Cited  in  reference  note  in  40  A.  D.  558,  on  extent  of  belligerent  rights. 
nudt  trade. 

Cited  in  reference  note  in  22  A.  D.  136,  on  illicit  trade. 

19  AM.  DEC.  tit,  SAUIi  t.  HIS  CREDITORS,  6  MART.  N.  8.  6«0. 
Conflict  of  laws. 

Cited  in  Kraemer  t.  Kraemer,  52  Cal.  302;  Campbell  t.  Crampton,  18  Blatchf. 
150,  2  Fed.  417,  8  Abb.  N.  C.  363,— on  the  difficulty  of  questions  iuTolying  con- 
flict of  laws;  Hill  y.  MDermot,  Dallam.  (Tex.)  419;  Hilton  y.  Guyot,  159  U.  B. 
113,  40  L.  ed.  95,  16  Sup.  Ct.  Rep.  139,— on  courts  giying  preference  to  the  laws  of 
their  own  country  in  case  of  doubt  as  to  which  should  control. 

Cited  in  reference  notes  in  28  A.  D.  135,  on  lem  domicilii;  25  A.  D.  178, -on 
conflict  of  laws  as  to  transfers. 

Cited  in  notes  in  5  A.  D.  741,  on  law  of  domicil;  9  £.  R.  C.  288,  on  determina- 
tion of  right  of  heirship  by  Ie9  ret  9itaf;  17  A.  D.  180,  182,  on  conflict  of  laws 
as  to  age  of  -majority. 

—  Policy  of  forum. 

Cited  in  PitUburgh  k  S.  Line  R.  Co.  t.  Rothschild,  8  Sadler  (Pa.)  83,  4  Atl. 
385  (aflirming  1  Pa.  Co.  Ct.  620),  on  states  not  being  bound  to  enforce  contracts, 
valid  where  made,  if  injurious  to  the  state  or  its  subjects;  Petit's  Succession,  49 
La.  Ann.  625,  62  A.  S.  R.  659,  21  So.  717;  Buckner  y.  Watt,  19  La.  216,  36  A.  D. 
671, — holding  that  contracts  are  governed  by  the  lew  loci  contraciue  except  where 
injurious  to  the  interests  of  state  or  people  where  sought  to  be  enforced. 

Cited  in  reference  note  in  65  A.  D.  660,  682,  on  necessity  that  form  of  action  or 
remedy  be  according  to  lew  fori, 

—  Real  and  personal  statutes. 

Cited  in  Bank  of  Columbia  y.  Walker,  14  Lea,  299,  on  diatinction  between  real 
and  personal  statutes  as  governing  contracts;  Choppin  v.  Harmon,  46  Miss.  304, 
holding  that  law  of  situs  governs  as  to  disposition  of  real  property. 

—  As  to  contracts  generally. 

Cited  in  Milliken  v.  Pratt,  125  Mass.  374,  28  A.  R.  241,  holding  contracts 
governed  by  the  lew  loci  oontraotua;  Atwood  v.  Protection  Ins.  Co.  14  Conn.  555, 
holding  unrecorded  assignment  of  debt  due  to  citizen  of  foreign  state,  with  view 
to  insolvency,  valid  as  against  subsequent  attachment  by  creditor  in  third  state, 
though  such  assignment  would  be  void  under  local  law. 

Cited  in  reference  notes  in  19  A.  D.  184,  on  law  governing  construction  and 
validity  of  contracts;  32  A.  D.  310,  on  nonenforcement  of  contract  made  else- 
where for  goods;  36  A.  D.  673,  on  enforcement  of  foreign  contracts  injurious  to 
nation  where  enforcement  sought. 

Cited  in  note  in  5  E.  R.  C.  869,  on  universal  validity  of  contract  valid  where 
made. 

Disapproved  in  Nichols  k  S.  Co.  v.  Marshall,  108  Iowa,  518,  79  N.  W.  282, 
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holding  that  married  woman's  contract  of  suretyship,  void  where  entered  into,  is 
void  in  another  state,  though  such  contract  may  be  entered  into  there. 

—  Marriage  contracts. 

Cited  in  Caballero  t.  The  Executor,  24  La.  Ann.  673,  holding  contract  of  mar- 
riage governed  by  the  lew  loci  contractus;  Gabisso's  Succession,  119  La.  704,  121 
A.  S.  R.  529,  11  L.R.A.(N.S.)  1082,  44  So.  438,  holding  marriage  in  foreign  state 
for  purpose  of  evading  local  statutory  prohibition,  not  valid  in  local  state; 
Hernandez's  Succession,  46  La.  Ann.  962,  24  L.R.A.  831,  15  So.  461,  on  same 
point. 

—  Marriage  settlements  and  property  arrangements. 

Cited  in  Heine  v.  Mechanics  &  T.  Ins.  Co.  46  La.  Ann.  770,  13  So.  1,  holding 
that  foreign  marriage  contract  relating  to  transfer  of  real  property  in  Louisiana 
must  be  construed  according  to  Louisiana  law;  Long  v.  Hess,  164  111.  482,  45  A. 
S.  R.  143,  27  L.R.A.  791,  40  N.  E.  335;  Pritchard  v.  Citizens'  Bank,  8  La.  130,  28 
A.  D.  132;  Fuss  v.  Fuss,  24  Wis.  256,  1  A.  R.  180;  Besse  v.  Pellochoux,  73  111. 
286,  24  A.  R.  242, — holding  marriage  contract  made  in  foreign  country,  with  no 
intent  to  change  domicil,  not  binding  as  to  property  acquired  after  change  of 
domicil;  Hall  v.  Harris,  11  Tex.  300;  Lyon  v.  Knott,  26  Miss.  648, — on  same  point 

Cited  in  notes  in  86  A.  S.  R.  576,  on  effect  of  change  of  domicil  on  law  govern- 
ing marriage  settlements;  12  A.  D.  478,  on  binding  force  of  marriage  contracts 
though  parties  subsequently  become  permanent  residents  of  another  state. 

—  As  to  marital  rights. 

Cited  in  Dixon  v.  Dixon,  4  La.  188,  23  A.  D.  478 ;  Packwood's  Succession,  9  Rob. 
(La.)  438,  41  A.  D.  341, — holding  that  law  concerning  community  property  is  a 
real  statute  and  operates  only  upon  property  acquired  within  the  state;  Lizardi's 
Succession,  7  Rob.  (La.)  167,  holding  property  in  Louisiana  acquired  since  mar- 
riage is  presumed  to  be  community  property;  Williams  v.  Pope  Mfg.  Co.  52  La. 
Ann.  1417,  78  A.  S.  R.  390,  60  L.R.A.  816,  27  So.  851,  holding  that  a  chiim  by 
married  woman  domiciled  in  another  state,  for  tort  arising  in  Louisiana,  is  not 
community  property  under  laws  of  Louisiana;  Harrison  v.  Boyd,  36  Ala.  203, 
holding  that  where  parties  marry  and  have  intention  to  fix  domicil  in  a  certain 
state  and  carry  out  that  intent,  the  law  of  the  place  of  domicil  governs  their 
property  rights;  Mclntyre  v.  Chappell,  4  Tex.  187,  holding  that,  where  place  of 
marriage  and  domicil  are  the  same,  the  law  of  domicil  governs  as  to  personal 
property,  wherever  situated  or  acquired;  Castrc  v.  lilies,  22  Tex.  479,  73  A.  D. 
277;  State  v.  Barrow,  14  Tex.  179,  66  A.  D.  109,— holding  that  law  of  domicil 
governs  as  to  after-acquired  property. 

Cited  in  reference  note  in  41  A.  D.  348,  on  law  governing  rights  of  married 
persons  on  change  of  domicil  after  marriage. 

Cited  in  notes  in  85  A.  S.  R.  566,  on  conflict  of  laws  as  to  conmiunity  property; 
39  A.  D.  656,  on  laws  governing  wife's  matrimonial  rights  upon  removal  to  an- 
other country;  57  L.R.A.  366,  on  conflict  of  laws  as  to  marriage  property  ac- 
quired after  change  of  domicil;  57  L.R.A.  368,  on  conflict  of  laws  as  to  matri- 
monial property  when  lea  domicilii  is  opposed  to  lex  rei  sites  or  lew  fori, 

—  As  to  capacity  or  status  of  persons. 

Cited  in  Walling  v.  Christian  k  C.  Grocery  Co.  41  Fla.  479,  47  L.R.A.  608,  27 
So.  46,  holding  that  the  lex  loci  contrcictua  governs  as  to  competency  of  married 
woman  to  contract;  Mitchell  v.  Wells,  37  Miss.  236,  holding  emancipation  of  slave 
in  one  state  not  binding  on  another;  Neal  v.  Farmer,  9  Ga.  555,  on  foreign 
states  not  recognizing  master's  right  over  person  of  slave,  though  respecting  the 
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laws  of  other  countries  as  to  sUyery;  Scott  y.  Key,  11  La.  Ann.  232,  holding  that 
act  of  legitimation  of  child  ia  a  personal  one  and  follows  the  child  in  another 

state. 

<»As  to  remedies. 

Cited  in  Briggs,  L.  k  Co.  y.  Campbell,  10  La.  524,  holding  that  statutes  af- 
fecting ronedies  only  have  no  extraterritorial  operation. 
HariUl  property  rights  and  rights  in  succession. 

Cited  in  Stolenburg  t.  Diercks,  117  Iowa,  25,  90  N.  W.  625,  distinguishing  be- 
tween rights  to  property  under  marriage  contract  and  rights  under  positive  law 
•as  to  succession  and  inheritance. 

Cited  in  reference  note  in  66  A.  D.  168,  on  rights  of  spouses  in  community 
property. 

Cited  in  note  in  86  A.  D.  628,  as  to  what  is  community  property. 
Bepeal  by  sabseqaent  legislation. 

Cited  in  Welch  v.  Gossens,  51  La.  Ann.  852,  26  So.  472;  New  Orleans  v.  Poydras 
Orphan  Asylum,  33  La.  Ann.  850, — holding  special  statute  not  repealed  by  gen- 
eral law  unless  so  expressed  or  so  conflicting  that  both  cannot  stand;  Bond  v. 
Hiestand,  20  La.  Ann.  139;  State  v.  Lewis,  3  La.  Ann.  398, — holding  that  prior 
laws  are  not  repealed  by  subsequent  ones  unless  provisions  therein  are  contrary 
to,  or  irreconcilable  with,  prior  law;  State  ex  rel.  Shakespere  v.  Patton,  32  La. 
Ann.  1200,  on  same  point. 

Cited  in  reference  notes  in  22  A.  D.  379,  on  repeals  by  implication;  34  A.  D. 
493,  on  effect  of  repeal  of  statute. 

Cited  in  note  in  20  L.  ed.  U.  S.  236,  on  repeal  of  statute  by  implication. 
Construction  of  statutes. 

Cited  in  reference  note  in  68  A.  D.  392,  on  construction  together  of  statutes  in 
pari  materia. 
Exchange  of  property. 

Cited  in  Saul  v.  His  Creditors,  7  Mart.  N.  S.  694,  holding  that  property  ex- 
changed cannot  be  recovered  back  from  insolvent  party,  though  other  party  loses 
what  he  was  to  receive  in  exchange. 
Rights  of  pledgee  under  void  contract. 

Cited  in  Tayloe  v.  Whittemore,  2  Rob.   (La.)  99,  holding  that,  where  money  is 
advanced  upon  a  void  pledge,  the  creditor  may  yet  come  in  to  recover  his  debt  with 
other  creditors;  Brother  v.  Saul,  11  La.  Ann.  223  (dissenting  opinion),  on  invalid 
pledge  conferring  no  privilege  on  pledgee. 
Tnanthenticated  writing  as  evidence. 

C^ted  in  Morfit  v.  Fuentes,  27  La.  Ann.  107,  on  admissibility  of  act  not  au- 
thenticated as  private  writing. 
Spanish  law  in  Ix)aisiana. 

Cited  in  Kunemann's  Succession,  116  La.  604,  39  So.  702,  on  Spanish  juris- 
prudence being  in  force  in  Louisiana  except  where  changed  by  positive  law ;  New- 
comer v.  Orem,  2  Md.  297,  56  A.  D.  717;  Nixon  v.  PifTet,  16  La.  Ann.  379,— on 
Spanish  law  being  in  force  in  Louisiana  imtil  its  repeal  in  1828. 

16  AH.  DEC.  2SS,  EMERT  T.  GOWEN,  4  ME.  SS. 
Measure  of  damages  for  sednction. 

Cited  in  reference  notes  in  28  A.  S.  R.  91,  on  injury  to  family  as  element  of 
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damage;  35  A.  D.  634,  at  to  when  feelings  of  parent  are  considered  in  action 
for  injury  to  child. 

Cited  in  notes  in  44  A.  D.  178;  53  A.  D.  350,— on  damages  in  case  of  seduction. 
lioss  of  serrlce  as  graTamen  of  seductton. 

Cited  in  Magee  t.  Holland,  27  N.  J.  L.  86,  72  A.  D.  341,  holding  loss  of  servioes 
is  in  all  cases  indispensable. 

Cited  in  note  in  76  A.  S.  R.  660,  on  foundation  of  civil  action  for  seduction. 

Distinguished  in  Blanchard  v.  Ilsley,  120  Mass.  487,  21  A.  R.  535,  holding 
action  for  seduction  does  not  lie  by  one  other  than  father,  where  it  does  not  ap- 
pear that  father  had  parted  with  the  right  to  his  daughter's  services. 
Right  of  action  for  seduction  of  daughter. 

Cited  in  Beaudette  v.  Gagne,  87  Me.  534,  33  AtL  23,  holding  father  may  main- 
tain action,  though  the  daughter  is  of  age  if  she  is  of  his  family  and  performs 
even  slight  services. 

Cited  in  notes  in  53  A.  D.  348,  as  to  who  may  sue  for  seduction;  20  A.  D.  643; 
44  A.  D.  166,  741, — on  parent's  right  to  sue  for  seduction  of  daughter;  14  LJLA. 
703,  on  parent's  action  for  seduction  of  daughter  as  affected  by  relinquishment 
of  right  to  her  services. 

Father's  right  to  services  of  minor  child. 

Cited  in  Gilley  v.  Gilley,  70  Me.  292,  1  A.  S.  R.  307,  9  Aa  623,  on  right  of 
father  to  services  of  minor  child. 
—Assignment  of  serrices. 

Cited  in  Doane  v.  Corel,  56  Me.  527,  holding  father's  indenture  a  good  assign- 
ment of  right  to  service,  though  not  in  statutory  form. 
Averment  of  loss  of  service. 

Cited  in  Dunn  v.  Cass.  Ave.  4  F.  G.  R.  Co.  21  Mo.  App.  188,  holding  declaration 
in  action  per  quod  9erviiium  anisit  must  aver  loss  of  services. 

16  AM.  DEO.  2S7,  ANDSRSON  T.  ANDSRSON,  4  ME.  100. 
Records  as  evidence. 

Cited  in  reference  notes  in  82  A.  8.  R.  939;  84  A.  S.  R.  349,— on  records  of  con- 
viction or  acquittal  as  evidence. 

Cited  in  note  in  11  L.RJk..(N.S.)  656,  on  conclusiveness  in  civil  action  of  judg- 
ment in  criminal  action  to  prove  marriage  or  marital  offenses. 
Amendments. 

Cited  in  note  in  34  A.  D.  160,  on  amendments  in  equitable  suits* 

16  AM.  DEO.  288,  WAITE  T.  MERRIIili,  4  MB.  102. 
Implied  promise  to  pay  money. 

Cited  in  Lyndon  Mill  Co.  v.  Lyndon  Literary  A  Biblical  Inst  63  Vt.  581,  25  A. 
8.  R.  783,  22  Atl.  675,  holding  that  implied  promise  to  pay  for  property  trans- 
ferred does  not  arise  against  contrary  understanding. 

Cited  in  reference  notes  in  23  A.  D.  662;  26  A.  D.  555,— on  exclusion  of  im- 
plied contract  by  express  contract;  60  A.  D.  620,  on  nonimplication  of  promise 
where  express  contract  exists. 
Validity  of  agreements  to  hold  property  in  common. 

Cited  in  Burt  v.  Oneida  Community,  137  N.  Y.  346,  19  L.R.A.  297,  33  N.  E. 
307,  holding  a  communistic  association,  viewed  as  a  business  concern,  lawful; 
State  V.  Amana  Society,  132  Iowa,  304,  8  LJLA.(N.S.)  909,  109  N.  W.  894,  hold- 
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ia^  MBmunistie  life  bj  the  memben  of  &  religious  eorporfttion  la  not  eontimry 
to  public  policy;  Bendger  t.  Steinbauser,  154  Fed.  161,  sustaining  an  agreement 
between  a  C&tliolic  charitable  order  and  a  member,  wherein  the  member  agreed 
to  deliTer  all  his  property  to  the  order  in  consideration  of  support  and  main- 
tenance; Davis  T.  Dyer,  56  N.  H.  143,  on  secular  articles  of  association  of  Shakers; 
Gasely  y.  Separatists  Soc  13  Ohio  St.  144,  denying  the  right  to  an  accounting  of 
property  held  in  ccmimon,  based  on  articles  of  association. 

Cited  in  reference  notes  in  26  A.  D.  469,  on  validity  of  covenant  of  society  of 
Shakers;  30  A.  D.  334,  on  covenant  of  member  of  society  of  Shakers  never  to 
claim  compensation  for  services. 

Cited  in  note  in  8  L.ILA.(NJ3.)  910,  on  public  policy  as  related  to  communistic 
life  or  tenure  of  property. 
Enforcement  of  illegal  contract. 

Cited  in  reference  notes  in  20  A.  D.  611,  on  action  founded  on  illegal  contract; 
26  A.  D.  632,  on  interference  by  courts  with  executed  illegal  contract. 
Right  to  recover  Iwck  money  paid. 

Cited  in  reference  note  in  40  A.  D.  581,  as  to  whether  payments  voluntarily 
made  can  be  recovered. 

Cited  in  note  in  6  E.  B.  C.  490,  on  right  of  party  to  recover  money  paid  under 
an  illegal  contract. 

!•  AM.  DEO.  24t,  JORDAN  t.  JORDAN,  4  HE.  17S. 
When  limitation  begins  to  mn. 

Cited  in  Dee  v.  Hyland,  8  Utah,  308,  3  Pae.  388,  holding  la  the  absence  of  proof 
of  fraud  by  defendant,  the  time  of  limitation  nms  from  time  of  wrongful  act,  or 
the  right  of  action  accrued. 

Cited  in  reference  note  in  96  A.  D.  299,  as  to  whether  relief  will  be  granted  from 
bar  of  statute  of  limitations  on  ground  of  mistake. 

Cited  in  notes  in  61  A.  D.  584,  on  statute  of  limitations  in  case  of  fraud; 
16  E.  R.  C.  262,  as  to  when  statute  of  limitations  runs  against  cause  of  action 
lor  fraud. 
Ignorance  or  concealment  as  tolling  statute  of  limitations. 

Cited  in  Campbell  v.  Boe,  32  Neb.  345,  49  N.  W.  452,  holding  that  mere  silence 
er  concealment  by  the  defendant,  without  affirmative  misrepresentation,  will  not 
toll  the  statute;  Merchants'  Nat.  Bank  v.  Spates,  41  W.  Va.  27,  56  A.  S.  R.  828, 
23  S.  E.  681,  holding  statute  begins  to  run  from  breach  of  warranty,  unless 
ignorance  of  rights  was  owing  to  the  conduct  of  the  defendant. 

Cited  in  reference  notes  in  22  A.  D.  435;  36  A.  D.  107;  34  A.  S.  R.  556,— on 
effect  of  ignorance  on  running  of  limitations;  66  A.  D.  183,  as  to  when  statute  of 
limitations  begins  to  run  in  case  of  person  ignorant  of  his  rights. 

Cited  in  note  in  56  A.  S.  R  515,  on  effect  of  ignorance  of  one's  rights  on 
running  of  limitations. 
Action  for  use  and  occupation. 

Cited  in  reference  notes  in  20  A.  D.  447»  as  to  when  action  for  use  and  occupa- 
tion lies;  23  A.  D.  407,  on  assimipsit  for  use  and  occupation. 

16  AM.  DEC.  258,  SMAIili  v.  SMAIili,  4  HE.  ttO. 
Execution  and  publication  of  will. 
Cited  in  reference  notes  in  39  A.  D.  592,  on  publication  of  will;  37  A.  D.  260, 
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on  necessity  and  sufficiency  of  publication  of  will;  20  A.  8.  R.  230,  on  testator's 
mark  to  will. 

Cited  in  note  in  40  A.  D.  231,  on  execution,  publication,  and  attestation  of  wills. 

Distinguished  in  Heyer  v.  Burger,  Hoffm.  Ch.  I,  holding  will  void  by  statute, 
where  testator  after  affixing  his  mark,  died  without  publication. 
Undue  Influence  with  respect  to  will. 

Cited  in  Kempsey  v.  Maginnis,  2  Mich.  N.  P.  49,  holding  influence  gained  over 
another  by  acts  of  kindness  and  attention  and  correct  conduct,  not  improper; 
Gilbert  ▼.  Gilbert,  22  Ala.  529,  58  A.  D.  268,  holding  undue  influence  must  de- 
stroy, in  some  measure,  free  agency  and  prevent  exercise  of  testamentary  dis- 
cretion; Barnes  v.  Barnes,  QQ  Me.  286,  holding  influence  must  amount  either  to 
deception  or  else  to  force  and  coercion;  Potts  v.  House,  6  Ga.  324,  50  A.  D.  320, 
holding  the  influence  must  amount  to  moral  coercion ;  Seguine  v.  Seguine,  9  *  <%ye8, 
663,  35  How.  Pr.  336,  4  Abb.  App.  Dec.  191,  holding  undue  influence  is  not  Ach 
as  arises  by  reason  of  gratitude,  affection,  or  esteem,  but  must  be  an  exercise  of 
coercion,  imposition,  or  fraud;  Re  Darst,  34  Or.  58,  54  Pac.  947,  holding  in- 
fluence arising  from  gratitude,  affection,  or  esteem,  not  undue,  unless  it  (destroys 
free  agency;  Moore  v.  Blauvelt,  15  N.  J.  Eq.  367,  holding  whatever  destroys  the 
free  agency  of  testator  constitutes  undue  influence,  and  it  may  be  ^JTected  by 
physical  force  or  mental  coercion;  Re  Jackman,  26  Wis.  104,  holding  Ihe  influence 
must  be  such  as  to  constrain  testator  to  do  what  is  really  against  l.is  will  so  as 
virtually  to  render  act  that  of  another;  Mcintosh  v.  Moore,  22  Tex.  Civ.  App. 
22,  53  S.  W.  611;  Foster  v.  Dickerson,  64  Vt.  233,  24  Atl.  253;  Patterson  v. 
Lamb,  21  Tex.  Civ.  App.  512,  52  S.  W.  98, — ^holding  it  must  appear  that  the  in- 
fluence was  exercised  upon  the  very  act  of  making  the  will,  to  invalidate  it. 

Cited  in  reference  notes  in  34  A.  D.  354;  49  A.  D.  633;  58  A.  D.  271,— on  what 
constitutes  undue  influence  invalidating  will;  39  A.  8.  R.  834,  on  testamentary 
capacity  and  undue  influence;  56  A.  D.  429,  on  undue  influence  affecting  validity 
of  wills;  31  A.  S.  R.  670,  on  influence  or  importunity  sufficient  to  invalidate  will; 
25  A.  D.  301,  as  to  when  importunity  and  undue  influence  invalidate  will. 

Cited  in  notes  in  19  A.  D.  408,  on  undue  Influence  affecting  testamentary 
capacity;  31  A.  S.  R  676,  on  influence  of  kinship  or  companionship  which  invali- 
dates will;  31  A.  S.  R.  674,  on  necessity  that  undue  influence  destroy  free  agency 
to  invalidate  will. 

—  Presumption  from  relation  to  or  character  of  testator. 

Cited  in  McClure  v.  McClure,  86  Tenn.  173,  6  S.  W.  44,  holding  suspicion  usual- 
ly attaches  to  a  bequest  to  a  mistress,  especially  if  it  be  unnatural;  Shipman  v. 
Fumiss,  69  Ala.  555,  44  A.  R.  528,  holding  bequest  of  property  of  considerable 
value  to  one  living  in  illicit  sexual  relations  with  donor  puts  burden  upon  such 
one  of  proving  gift  was  result  of  free  volition. 

Cited  in  reference  note  in  1  A.  S.  R.  720,  on  presumption  of  undue  influence  in 
ease  of  spiritual  advisers. 

Cited  in  note  in  21  A.  S.  R.  98,  100,  on  presumption  of  undue  influence. 

—  Burden  of  proof. 

Cited  in  Baldwin  v.  Parker,  99  Mass.  79,  96  A.  D.  697,  holding  upon  the 
separate  issue  of  undue  influence  the  burden  of  proof  is  upon  the  party  ailing 
ft;  Zimmerman  v.  Zimmerman,  23  Pa.  375,  holding  presiunption  of  competency 
In  testator,  not  destroyed  by  showing  testator  was  a  feeble,  easy,  good-natured 
old  man;  Penn  Mut.  L.  Ins.  Co.  ▼.  Union  Trust  Co.  83  Fed.  891,  holding  proof 
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necessary  when  it  is  attempted  to  set  aside  an  act  of  assignment  apparently  dons 
deliberately  and  executed  formally. 

Cited  in  reference  note  in  30  A.  S.  R.  236,  on  burden  of  proving  undue  influence 
in  execution  of  wilL 
« Wife's  or  (diild's  Influence. 

Cited  in  Qwin  t.  Gwin,  6  Idaho,  271,  48  Pac.  295;  Re  DonoTan,  140  CaL  300, 
73  Pac.  1081, — holding  wife's  influence  over  husband  in  the  conduct  of  home  and 
business  affairs,  not  in  itself  evidence  of  undue  influence;  Roberts  v.  Trawick,  13 
Ala.  68,  holding  it  competent  to  show  that  the  ascendency  exercised  by  the  wife 
was  but  that  which  her  virtues  gained  over  testator;  Perry  v.  Perry,  04  Tenn.  328, 
20  S.  W.  I,  holding  undue  influence  is  not  to  be  presumed  from  fact  that  wife  has 
opportunity  and  inducement  to  exert  such  influence;  Mackall  v.  Mackall,  135  U.  S. 
167,  34  L.  ed.  84,  10  Sup.  Ct.  Rep.  705,  holding  the  confidential  relation  between 
father  and  son  who  remains  with  him  after  separation  of  wife  does  not  tend  to 
prove  undue  influence  if  no  imposition  or  fraud  be  practised;  Kischman  v.  Scott, 
166  Mo.  214,  65  8.  W.  1031,  holding  a  will  in  favor  of  the  protege  of  testator,  who 
had  lived  with  him  since  infancy,  cannot  be  impeached  for  undue  influence  with- 
out evidence  to  support  it. 
Jnrisdlction  as  to  wills  and  probate  thereof. 

Cited  in  Moore  v.  Smith,  5  Me.  490,  holding  by  statute,  proof  of  revocation  of 
a  will  must  be  presented  to  the  judge  of  probate  by  way  of  objection  to  the  pro- 
bate, and  question  cannot  be  settled  in  any  court  of  common  law ;  Mears  v.  Mears, 
15  Ohio  St.  90,  holding  the  jurisdiction  of  the  court  of  probate  is  limited  to  the 
probate  of  wills,  its  construction  being  left  to  other  tribunals. 

Cited  in  reference  notes  in  22  A.  D.  652,  on  jurisdiction  of  equity  court  in  will 
cases;  72  A.  S.  R.  215,  on  jurisdiction  of  equity  in  will  contest;  57  A.  D.  144, 
on  jurisdiction  over  construction  of  wilL 

!•  AM.  D£C.  268,  THOMPSON  T.  SNOW,  4  MB.  264. 
Inability  of  shipowner  or  master  for  supplies,  etc. 

Cited  in  Skolfield  v.  Potter,  2  Ware,  394,  Fed.  Cas.  No.  12,925;  Winsor  v. 
Cutts,  7  Me.  261, — holding  owner  not  liable  for  supplies  furnished  master  who 
was  to  victual  and  man  vessel  for  share  of  earnings;  Sproat  v.  Donnell,  26  Me. 
185,  45  A.  D.  103,  holding  same  as  to  lumber  used  as  fuel  on  voyage,  where  master 
chartered  the  vessel  for  an  indeflnite  period,  giving  a  portion  of  earnings  as  hire; 
Giles  V.  Vigoreux,  35  Me.  300,  58  A.  D.  704;  Holden  v.  French,  68  Me.  241, — hold- 
ing master  liable  as  owner  to  the  seamen  for  their  wages;  Annett  v.  Foster,  1 
Baly,  502,  holding  the  owner  liable  where  he  had  not  given  up  all  control  of  tLe 
vessel  and  her  employment. 

Cited  in  reference  notes  in  27  A.  D.  323,  on  owner's  liability  for  contracts  of 
master;  45  A.  D.  106,  as  to  when  general  owner  of  vessel  Is  not  liable  for  loss  of 
goods. 

Cited  in  notes  in  16  A.  D.  271;  16  A.  D.  440, — on  owner's  liability  for  master's 
contracts;  5  E.  R.  C.  630,  on  liability  of  owner  of  chartered  ship. 

Distinguished  in  Saxton  v.  Read,  Hill  ft  D.  Supp.  323,  holding  the  owner  liable 
for  supplies  where  master  was  to  devote  all  his  time  for  the  beneflt  of  the  owners, 
hiring  and  paying  crew  and  furnishing  provisions,  with  an  equal  division  of 
proflts. 
Chartering  master  as  owner  of  ship. 

Cited  in  Noyes  v.  Staples,  61  Me.  422,  holding  master  sailing  on  shares  must 
Am.  Dec  Vol.  HI.— 14. 
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have  exclusive  control  for  time  being  to  make  him  owner  pro  hoc  vice;  Wickersham 
v.  Southard,  67  Me.  595,  holding  it  must  affirmatively  appear  that  master  had  en- 
tire control;  Marshall  v.  Boardman,  80  Me.  87,  56  A.  S.  R.  392,  35  Atl.  1024, 
holding  the  letting  of  a  vessel  on  shares  implies  giving  control  and  management 
exclusively  to  the  master;  The  Tribune,  3  Sumn.  144,  Fed.  Cas.  No.  14,171,  hold- 
ing the  master,  as  such,  would  be  entitled  to  let  or  charter  or  otherwise  employ 
the  vessel  during  the  time  he  was  deemed  owner;  McLellan  v.  Reed,  35  Me.  172, 
holding  hirer  who  is  to  sail  at  his  own  expense  and  under  his  own  control  suc- 
ceeds to  all  the  rights  and  liabilities  of  the  general  owner  for  the  time;  Jones  v. 
Sims,  9  Port.  (Ala.)  236,  33  A.  D.  313,  holding  shipper  who  agrees  with  one  owner 
that  certain  freight  is  to  be  paid  to  that  owner  only  for  carriage  of  goods  can- 
not recover  a  loss  from  their  owners. 

Cited  in  note  in  37  L.Rji.  59,  on  whose  servants,  crew  of  chartered  vessel  are 
where  charterer  is  captain. 

Distinguished  in  Emery  v.  Hersey,  4  Me.  407,  16  A.  D.  268,  holding  that  if 
owner  retains  right  to,  and  does,  interfere  with  management  of  ship,  the  master 
is  not  liable  to  a  shipper,  though  he  have  right  to  a  portion  of  freight. 
Power  of  master  to  purchase  cargo. 

Cited  in  Hewett  v.  Buck,  17  Me.  147,  35  A.  D.  243,  h'^Ming  the  master  may  bind 
the  owners  by  his  contracts  relating  to  the  usual  employment  of  the  vessel  in  the 
carriage  of  goods,  but  has  no  power  to  purchase  a  cargo  on  their  account. 
Sharing  profits  as  indicium  of  partnership. 

Cited  in  Loomis  v.  Marshall,  12  Conn.  69,  30  A.  D.  596,  holding  agreements  to 
furnish  wool  and  to  manufacture  same  into  cloth,  with  a  division  of  net  proceeds, 
do  not  constitute  partnership. 

Cited  in  note  in  18  L.R.A.(N.S.)   1045,  on  creation  of  partnership  liability  by 
taking  profits  as  compensation  for  use  of  ships. 
—  Sharing  earnings  of  vessel. 

Cited  in  The  Crusader,  1  Ware,  437,  Fed.  Cas.  No.  3,456,  holding  a  participa- 
tion in  the  gross  earnings  of  a  voyage  does  not  make  the  master  and  owner  part- 
ners; The  Phebe,  1  Ware,  263,  Fed.  Cas.  No.  11,064,  holding  same  of  division  of 
profits  by  charterer  and  owners;  Webb  v.  Peirce,  1  Curt.  C.  O.  104,  Fed.  Cas.  No. 
17,320;  Bridges  v.  Sprague,  57  Me.  643,  99  A.  D.  718, — holding  it  no  partner- 
ship where  master  of  vessel  is  to  man  and  victual  her  with  an  equal  division  of 
earnings ;  Bird  v.  Hall,  73  Me.  73,  holding  same  where  vessel  is  let  on  shares  and 
master  has  control  for  the  time  being;  Joy  v.  Allen,  2  Woodb.  ft  M.  303,  Fed. 
Cas.  No.  7,552,  holding  where  master  divides  the  profits  of  a  common  voyage  with 
the  owners  there  is  a  special  contract,  though  an  imperfect  partnership;  Wingate 
v.  King,  23  Me.  35,  on  letting  a  vessel  for  a  share  of  the  profits. 

Distinguished  in  Williams  v.  Williams,  23  Me.  17,  holding  as  between  owner  and 
master,  who  is  to  account  for  half  the  earnings,  the  earnings  when  collected  are 
equally  the  owner's  and  master's,  and  the  latter  becomes  a  trustee  of  the  owner's 
share. 
Competency  of  master  of  vessel  as  witness. 

Cited  in  Hewitt  v.  Lovering,  12  Me.  201,  holding  master  sailing  on  shares  not 
competent  witness  to  show  contract  with  owner  of  vessel,  where  purchase  is  made 
in  his  own  name  and  his  own  draft  given  for  value. 
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it  AM.  D£C.  sen,  KING  t.  UPTON,  4  MB.  S87. 
Sufficiency  of  consldermtlon  generallj. 

Cited  in  reference  note  in  26  A.  D.  109,  on  suffieiencj  of  eonsideration  for 
promiae. 

Cited  in  note  in  96  A.  D.  263,  on  conBideration  in  new  promise  to  take  case  out 
«f  statute  of  frauds. 
Vothetarmiice  to  sue  as  consideration. 

Cited  in  Calkins  y.  Chandler,  36  Mich.  320,  24  A.  R.  693,  holding  agreement  to 
forbear  for  an  indefinite  time,  followed  by  forbearance  for  a  reasonable  time,  good ; 
Brown  t.  Buford,  3  B.  Mon.  608,  39  A.  D.  477,  holding  forbearance  for  a  reasonable 
or  convenient  time  is  sufficient;  Searsmont  y.  Lincolnville,  83  Me.  76,  21  Atl.  747; 
Morgan  t.  Park  Nat.  Bank,  44  111.  App.  682, — ^holding  forbearance  good  considera- 
tion, though  no  definite  time  be  given ;  Marshall  v.  Old,  14  Colo.  App.  32,  69  Pac 
217,  holding  executed  agreement  to  forbear  foreclosure  for  indefinite  time,  good 
eonsideration  for  a  promise  to  turn  over  rents;  Glasscock  v.  Glasscock,  66  Mo.  627, 
holding  giving  further  time  to  pay  note  means  only  for  a  reasonable  time  and  is 
a  sufficient  consideration;  Ballard  v.  Burton,  64  Vt.  387,  16  LJELA.  664,  24  Atl. 
769,  holding  forbearance  to  draw  money  from  bank,  though  for  no  definite  time, 
is  sufficient  to  support  new  certificate  of  deposit;  Cox  v.  Mobile  ft  G.  R.  Co.  37 
Ala.  320,  holding  an  agreement  which  legally  prevents  the  creditor,  for  a  single 
day,  from  enforcing  collection,  is  a  contract;  New  York  Mut.  L.  Ins.  Co.  v.  Smith, 
23  Hun,  635,  holding  forbearance  of  several  years,  based  on  an  agreement  to  allow 
a  loan  to  remain  uncollected,  was  good  consideration  to  support  second  bond  and 
mortgage;  Bums  v.  Harding,  6  Luzerne  Leg.  Reg.  217,  holding  delay  which  is  real 
and  not  merely  colorable  sufficient  consideration  for  payment  of  forbearance 
money. 

Cited  va  reference  note  in  23  A.  S.  R.  766,  on  forbearance  to  sue  as  valid  con- 
sideration. 

Cited  in  notes  in  21  A.  D.  394;  60  A.  D.  624,  626, — on  forbearance  to  sue  as  eon- 
sideration for  promise. 
—  For  guarantor's  or  surety's  promise. 

Cited  in  Rood  v.  Jones,  1  Dougl.  (Mich.)  188,  holding  promise  by  a  third  per- 
son to  a  creditor  to  pay  debt,  in  consideration  of  forbearance  to  sue  debtor,  is 
good;  Traders'  Nat.  Bank  v.  Parker,  130  N:  Y.  416,  29  N.  E.  1094;  Hockenbury  v. 
Meyers,  34  N.  J.  L.  346, — holding  forbearance  to  sue  based  upon  agreement  be- 
tween payee  and  surety  is  valid,  though  not  definite  time  is  stated;  Strong  v. 
Sheffield,  144  N.  Y.  392,  39  N.  £.  330,  holding  forbearance  for  a  reasonable  time, 
request  of  debtor,  sufficient  consideration  to  support  suretyship  by  third  person 
though  there  was  no  enforceable  agreement  of  forbearance. 

Cited  in  reference  note  in  69  A.  S.  R.  634,  on  consideration  for  promise  to 
answer  for  debt  of  another. 

Cited  in  note  in  106  A.  S.  R.  611,  on  forbearance  as  consideration  for  guaranty. 
Necessity  of  expressing  consideration  In  memorandum  of  contract. 

Cited  in  Williams  y.  Robinson,  73  Me.  186,  40  A.  R.  352,  holding  statute  of 
frauds  does  not  require  the  consideration  to  be  recited;  How  v.  Kemball,  2  Mc- 
Lean, 103,  Fed.  Cas.  No.  6,748,  holding  that  guaranty  of  note  by  indorsement 
imports  a  consideration. 

Cited  in  note  in  21  A.  D.  666,  on  parol  undertaking  to  answer  for  debt  or  de- 
kult  of  another. 
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Mode  of  proving  interest  of  witness. 

Cited  in  Southard  v.  Wilson,  21  Me.  494,  holding  interrogation  of  witness 
whether  defendant  had  given  him  a  discharge  in  full  is  an  election,  and  no  other 
proof  can  be  resorted  to. 

Cited  in  reference  note  in  49  A.  D.  233,  on  admissibility  of  witness's  own  testi- 
mony on  question  of  his  competency  to  testify. 

!•  AM.  DEO.  208,  BMERY  t.  HBRSCTir,  4  MB.  407. 
Customary  liability  of  vessel  owner  for  carrier's  default. 

Cited  in  The  Hendrik  Hudson,  17  Law  Rep.  93,  Fed.  Cas.  No.  6,358,  holding  un- 
der custom  giving  master  full  authority,  on  receipt  of  goods,  to  contract  with 
shipper  to  sell  the  cargo  for  cash  and  to  bring  back  the  money,  owners  are  liable, 
though  there  was  to  be  no  commission  received;  Hart  v.  Leech,  21  Fed.  77,  hold- 
ing the  above  not  applicable  to  vessels  chartered  for  a  lump  sum. 

Cited  in  reference  note  in  27  A.  D.  323,  on  owner's  liability  for  contracts  oi 
master. 

Cited  in  notes  in  16  A.  D.  440,  on  owner's  liability  for  master's  contracts;  50 
A.  D.  100,  on  customs  of  common  carriers  and  their  validity;  58  A.  D.  705,  on  lia- 
bility of  general  owner  who  has  let  vessel,  for  nondelivery  of  goods  shipped  by  her; 
37  L.R.A.  55,  on  whose  servants,  crew  of  chartered  vessel  are. 

Distinguished  in  Herbert  v.  The  James  Leakman,  Fed.  Cas.  No.  6,397a,  holding 
contract  to  sell  cargo  and  transmit  proceeds  to  shipper,  for  which  service  master 
is  to  be  paid  in  freight  received,  is  not  a  maritime  contract  binding  on  the  vessel, 
where  the  proceeds  of  shipment  were  not  actually  placed  on  board ;  The  New  Hamp- 
shire, 21  Fed.  924,  holding  on  similar  contract  with  owner  and  master  to  carry 
cargo,  sell  it,  and  return  proceeds,  the  vessel  was  not  liable  and  admiralty  had  no 
jurisdiction  upon  conversion  of  proceeds;  The  Waldo,  2  Ware,  165,  Fed.  Cas.  No. 
17,056,  holding  that  where  master  is  made  by  shippers  the  consignee  of  cargo,  he 
acts,  after  arrival  at  destination,  as  agent  of  shipper  and  cannot  bind  the  owner 
or  ship. 
Carrier's  liability  for  proceeds  of  shipment. 

Cited  in  Harrington  v.  M'Shane,  2  Watts,  443,  27  A.  D.  321,  holding  that  car- 
riers who  bring  back  other  property  in  the  same  vessel  as  proceeds  of  shipment, 
whether  specific  money  or  goods,  do  so'  as  carriers  and  not  merely  as  factors. 
Ownership  of  vessel  pro  hac  vice. 

Cited  in  Wickersham  v.  Southard,  67  Me.  595,  holding  that  it  must  affirmative- 
ly appear  that  master  had  entire  control  to  exonerate  the  owners  from  liability 
for  disbursements ;  Sims  v.  Howard,  40  Me.  276,  holding  that  owners  may  recover 
for  her  freight  if  master  sails  on  shares  without  entire  control;  Giles  v.  Vigoreux, 
35  Me.  300,  58  A.  D.  704,  holding  the  general  owner  not  liable  for  seamen's  wages, 
where  hirer  of  vessel  on  shares  uses  and  controls  the  vessel  under  contract; 
Windsor  v.  Cutts,  7  Me,  261 ;  The  Tribune,  3  Sumn.  144,  Fed.  Cas.  No.  14,171, — 
holding  master  to  be  owner  for  the  season  of  hiring,  where  he  takes  vessel  upon 
shares,  victualing,  manning,  and  paying  all  expenses;  Saxton  v.  Read,  Hill  &  D. 
Supp.  323,  holding  contract  for  division  of  earnings,  which  in  terms  recognizes 
one  as  captain  and  the  other  as  owner,  does  not  relieve  the  owner  from  liability 
for  supplies. 

Distinguished  in  Bronzey  v.  Hodgkins,  55  Me.  98,  holding  master  sailing  vessel 
on  shares  and  in  control,  liable  for  freight  lost;  Skolfield  v.  Potter,  2  Ware,  394, 
Fed.  Cas.  No.  12,925,  holding  as  to  vessel  let  to  master  for  portion  of  earnings 
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the  owners  mre  liftble  for  the  wages  of  ths  seamen,  who  had  no  knowledge  of  the 

eontraet. 

— Ab  between  owner  and  ^laiterer. 

Cited  in  Grimberg  t.  ColmnbU  Packers'  Asso.  47  Or.  257,  114  A.  S.  B.  927, 
83  Pae.  194,  8  A.  ft  E.  Ann.  Cas.  491,  holding  where  the  general  owner  retains 
the  poesession,  command,  and  narigation  of  the  ship,  the  charterer  is  not  held  as 
a  special  owner  for  the  voyage;  The  Phebe,  1  Ware,  263,  Fed.  Cas.  No.  11,064, 
holding  charterer  alone  liable  when  by  charter  party  he  takes  possession  of  vessel 
as  his  own  and  controls  and  navigates  her  by  his  own  master  and  crew;  Sheriffs 
V.  Pugh,  22  Wis.  273,  94  A.  D.  600,  holding  whsre  the  general  owner,  notwith- 
standing the  charter  party,  retains  the  possession  of  the  vessel  so  far  as  to  run  it 
by  his  own  captain  and  seamen,  he  is  liable. 
Authority  of  master  of  ship. 

Cited  in  The  Illinois,  2  Flipp.  388,  Fed.  Cas.  No.  7,006,  on  the  authority  of  a 
master  to  fasten  a  lien  on  his  ship. 

Distinguiahed  in  Newhall  v.  Dunlap,  14  Me.  180,  31  A.  D.  46,  holding  power  of 
purchasing  and  selling  has  been  regarded  as  not  within  the  power  usually  inci- 
dent to  the  office  of  master. 
T¥hen  maritime  lien  exists. 

Cited  in  note  in  70  L.RJL.  435,  on  what  contract  to  act  as  agent  for  ship  will 
support  maritime  lien. 

16  AM.  DEO.  271,  LOW'S  CASE,  4  MB.  48t. 
Grand  Jurors  as  witnesses  to  impeach  Indictment. 

Cited  with  special  approval  in  Territory  v.  Hart,  7  Mont.  42,  14  Pac.  768,  hold- 
ing indi^dual  grand  jurors  may  be  questioned  under  oath  whether  or  not  twelve 
or  more  concurred  in  finding  the  indictment. 

Cited  in  State  v.  Wood,  53  N.  H.  484,  holding  grand  juror  may  be  compelled  to 
testify  what  witnesses  before  the  grand  jury  testified  to,  where  it  seems  necessary 
to  promote  the  cause  of  justice;  United  States  v.  Farrington,  5  Fed.  343,  holding 
any  person  may  testify  as  to  what  transpired  before  a  grand  jury,  when  neces- 
sary to  protection  of  public  or  private  rights;  United  States  v.  Terry,  39  Fed. 
355,  holding  grand  juror  may  disclose  proceedings  of  the  jury  or  impeach  its 
findings,  only  in  extraordinary  cases,  where  manifiest  injury  would  otherwise  re- 
sult; State  V.  Benner,  64  Me.  267,  holding  grand  jurors  competent  witnesses  for 
purpose  of  contradicting  and  impeaching  testimony  of  witness  who  was  before 
them;  Taylor  v.  State,  49  Fla.  69,  38  So.  380  (dissenting  opinion),  on  testimony 
of  grand  jurors  as  to  transactions  occurring  in  their  body. 

Cited  in  reference  notes  in  45  A.  D.  511,  on  testimony  of  grand  jurors;  17  A.  D. 
405,  on  grand  juror's  testimony  in  impeaching  indictment;  57  A.  S.  R.  156,  on 
right  to  impeach  indictment  by  testimony  of  grand  jurors;  47  A.  D.  246,  on  im- 
peaching indictment  by  oath  of  grand  jurors. 

Cited  in  notes  in  16  A.  D.  282,  on  admissibility  of  grand  jurors'  testimony  col- 
laterally to  impeach  indictment;  16  A.  D.  285,  on  admissibility  of  grand  jurors' 
testimony  to  show  that  indictment  was  not  found  by  legal  niunber. 

Distinguished  in  People  v.  Hulbut,  4  Denio,  133,  47  A.  D.  244,  holding  indict- 
ment, when  presented  in  due  form  and  filed,  is  record  and  cannot  be  impeached 
unless  upon  motions;  Gitchell  v.  People,  146  111.  175,  37  A.  S.  R.  147,  33  N.  E. 
757  (affirming  45  IlL  App.  116),  holding  affidavits  of  grand  jurors  ought  not  to  be 
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received  for  the  purpose  of  showing  that  twelye  of  their  number  were  not  in  fftvor 
of  finding  bill. 

Disapproved  in  State  v.  Grady,  84  Mo.  220,  holding  grand  juror  not  competent 
to  prove  that  indictment  was  found  without  any  evidence. 
—  As  to  votes  of  Individaal  jurors. 

Cited  in  Elbin  v.  Wilson,  33  Md.  135,  holding  grand  juror  cannot  be  compelled 
to  state  what  opinions  were  expressed  or  what  action  was  taken  by  himself  or  any 
other  juror  to  procure  an  indictment;  Ex  parte  Sontag,  64  Cal.  525,  2  Pac  402, 
holding  grand  juror  cannot  be  required  to  answer  how  he  voted. 

Distinguished  in  Hooker  v.  State,  98  Md.  145,  56  Atl.  390,  1  A.  4^  E.  Ann.  Cas. 
644,  holding  upon  motion  to  quash,  members  of  grand  jury  which  found  the  in- 
dictment cannot  state  how  they  voted  or  show  indictment  was  not  a  true  bill  by 
a  majority  of  jury. 

Disapproved  in  State  v.  Baker,  20  Mo.  338,  holding  members  of  grand  jury 
cannot,  imder  statute,  be  permitted  to  testify  how  they  or  their  fellow  members 
voted. 
Nature  of  caption  of  Indictment. 

Cited  in  State  v.  Conley,  39  Me.  78,  holding  the  caption  of  an  indictment 
makes  no  part  of  the  finding  of  the  grand  jury. 
Presence  of  improper  persons  in  grand  Jury  room. 

Cited  in  Clare  v.  State,  30  Md.  163,  holding  indictment  void  where  persons 
selected  as  grand  jurors  were  not  qualified  to  act;  State  v.  Lawrence,  12  Or.  297, 
7  Pac.  116,  holding  same  where  a  grand  jury  is  not  selected  as  required  by  law; 
State  V.  Clough,  49  Me.  573,  holding  same  where  an  unauthorized  person  is  pres- 
ent and  participates  in  the  proceedings. 

Distinguished  in  People  v.  Scannell,  37  Misc.  345,  75  N.  Y.  Supp.  600,  16  N.  Y. 
Crim.  Rep.  321,  holding  an  indictment  will  not  be  vacated  because  two  members 
of  grand  jury  were  nonresidents  of  the  county  in  which  the  indictment  was  found, 
where  it  appears  regular  in  every  other  way;  State  v.  Brewster,  70  Vt.  341,  42 
L.R.A.  444,  20  Atl.  1037,  holding  presence  of  the  state's  attorney's  stenographer 
during  the  taking  of  testimony  will  not  abate  the  indictment,  where  not  preju- 
dicial to  accused. 
Number  of  grand  Jurors. 

Cited  in  note  in  27  L.R.A.  850,  on  power  of  legislature  to  change  number  of 
grand  jurors  required  at  common  law. 
Concurrence  by  twelTC  grand  Jurors. 

Cited  in  State  v.  Hartley,  22  Nev.  342,  28  L.R.A.  33,  40  Pac.  372,  holding  indict- 
ment cannot  be  found  under  the  common  law  or  Constitutions  where  less  than 
twelve  concur. 

Cited  in  notes  in  28  L.R.A.  36,  on  impeaching  indictment  by  showing  that  twelve 
grand  jurors  did  not  concur;  28  L.R.A.  37,  on  concurrence  by  proper  niunber  of 
grand  jurors  as  to  parties,  crimes,  counts,  and  degree  of  crime  charged. 
Recommittal  of  finding. 

Cited  in  Byers  v.  State,  63  Md.  207,  holding  imperfect  finding  may  be  recom- 
mitted to  grand  jury  while  in  session. 
Objection  to  indictment. 

Cited  in  People  v.  Shattuck,  6  Abb.  N.  C.  33;  People  v.  Naughton,  38  How.  Pr. 
435,  7  Abb.  Pr.  N.  S.  421, — holding  the  court,  on  the  suggestion  of  the  defendant, 
may  take  action  to  determine  whether  twelve  assented  to  the  bill;  State  v.  Sy- 
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mondt,  86  Me.   128,  holding  an  objectton  that  less  than  twelve  grand  jurors 
found  the  indictment  may  be  taken,  on  motion,  after  arraignment. 

Distinguished  in  Byrne  v.  State,  12  Wis.  519,  holding  objection  that  a  grand 
juror  was  an  alien  cannot  be  raised  after  plea,  though  such  disqualification  was 
not  known  when  plea  was  made. 
Motion  to  quash. 

Cited  in  State  ▼.  Maher,  40  Me.  569,  holding  a  motion  to  quash  an  indictment, 
because  the  grand  jury  was  illegally  drawn,  may  be  reserved  for  the  full  court,  on 
a  motion  signed  by  the  presiding  judge. 

Distinguished  in  State  v.  Burlingham,  15  Me.   104,  holding  motion  to  quash 
because  ill^al  testimony  was  admitted,  too  late  after  plea ;  United  States  ▼.  Reed, 
2  Blatchf.  435,  Fed.  Cas.  No.  16,134,  holding  motion  to  quash  will  not  be  enter- 
tained upon  the  ground  of  insufficient  proof. 
Presumption  In  faror  of  an  indictment. 

Cited  in  English  v.  State,  31  Fla.  356,  12  So.  689  (denying  rehearing  of  31  Fla. 
340),  holding  the  legal  presumption  is  that  when  the  grand  jury  finds  and  re- 
turns a  bill  their  whole  number  concurred  therein. 

16  AM.  DEC.  285,  GREELEIT  t.  THURSTON,  4  ME.  479. 
Suing  on  day  of  dishonor  of  note  or  before  receipt  of  notice. 

Cited  in  Flint  v.  Rogers,  15  Me.  67;  Bell  t.  Hagerstown  Bank,  7  Gill,  216,— 
holding  that  after  legal  notice  right  of  action  accrues  without  waiting  for  the 
notice  to  reach  destination;  Staples  v.  Franklin  Bank,  1  Met.  43,  35  A.  D.  345, 
holding  demand,  at  any  seasonable  hour  of  the  last  day  of  grace,  upon  maker  of 
note,  enables  holder  to  sue  on  that  day;  Gordon  v.  Parmelee,  15  Gray,  413,  hold 
ing  there  must  be  a  previous  special  demand,  at  a  reasonable  time  and  place; 
Sabin  v.  Burke,  4  Idaho,  111,  37  Pac.  357  (affirming  on  rehearing,  4  Idaho,  28), 
holding  suit  may  be  brought  on  note  without  grace,  after  banking  hours  of  the 
day  it  falls  due,  where  note  made  payable  at  bank  was  left  there  for  collection 
and  banking  hours  were  known  to  maker. 

Cited  in  reference  note  in  45  A.  D.  617,  as  to  time  when  action  on  promissory 
note  can  be  brought. 

Cited  in  note  in  58  A.  D.  412,  on  right  to  sue  maker  of  note  on  third  day  of 
grace. 

Distinguished  in  Lunt  v.  Adams,  17  Me.  230,  holding  suit  brought  upon  a  note 
after  demand  made  at  eight  o'clock  on  the  morning  of  day  note  became  payable, 
was  prematurely  brought,  as  time  of  demand  was  not  reasonable;  Green  v.  Darling, 
15  Me.  139,  holding  the  right  of  action  does  not  accrue  against  the  drawer  or  in- 
dorser  until  due  diligence  has  been  used  to  give  them  notice ;  Vandesande  v.  Chap- 
man, 48  Me.  262;  Veazie  Bank  v.  Winn,  40  Me.  62, — holding  action  premature 
against  maker,  where  note  payable  at  bank  was  put  in  suit  on  last  day  of  grace, 
without  demand  at  a  reasonable  hour,  and  it  not  appearing  that  suit  was  brought 
after  banking  hours;  Humphreys  v.  Sutcliffe,  192  Pa.  336,  73  A.  S.  R.  819,  43  Atl. 
954,  44  W.  N.  C.  266,  holding  note  made  payable  at  bank  suable  by  attachment 
after  bonk  hours  the  same  day  that  the  note  matures  and  is  dishonored. 

Disapproved  in  Oothout  v.  Ballard,  41  Barb.  33,  holding  a  suit  prematurely 
brought  if  commenced  on  the  third  day  of  grace. 
Time  for  demand  and  notice  of  dishonor. 

Cited  in  King  v.  Crowell,  61  Me.  244,  14  A.  K.  560,  holding  notice  to  indorser 
riven  on  last  day  of  grace,  not  premature ;  Manchester  Bank  v.  Fellows,  28  N.  H. 
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802,  holding  that  holder  maj  forward  notice  on  daj  of  dishonor  and  any  prior 
party  receiving  notice  may  transmit  notice  on  the  day  he  receives  it,  and  by  doing 
BO  the  time  allowed  any  other  party  is  not  enlarged. 

Distinguished  in  Dennie  v.  Walker,  7  N.  H.  199,  holding  notice  of  nonpayment 
of  note  given  to  the  indorser  prior  to  a  demand  on  the  last  day  of  grace  is  of  no 
effect. 
Timeliness  of  tender  of  payment. 

Distinguished  in  Wing  v.  Davis,  7  Me.  31,  holding  a  tender  delayed  to  so  unusual 
an  hour  that  creditor  and  family  were  asleep  and  lights  extinguished  is  too  late ; 
Whitwell  V.  Brigham,  19  Pick.  117,  holding  payment  by  acceptor  for  accommoda- 
tion of  drawer,  before  the  last  day  of  grace,  will  take  effect  as  payment  at  com- 
mencement of  the  last  day,  as  against  drawer. 
Demand  to  support  suit  on  non-negotiable  promise. 

Distinguished  in  Zachery  v.  Brown,  17  Ark.  442,  holding  maker  of  bond  has  the 
whole  of  the  day  on  which  it  falls  due  to  pay  it  and  cannot  be  sued  until  the  day 
following;  Harris  v.  Blen,  16  Me.  176;  Knowlton  v.  Tilton,  38  N.  H.  267,  holding 
w^ere  payment  for  labor  performed  is  to  be  made  on  a  certain  day,  suit  brought 
upon  that  day  is  immature,  though  a  demand  has  been  made. 

16  AM.  DBO.  290,  RUFF  ▼.  BUIili,  7  HARR.  &  J.  14. 
Aocmal  of  action  to  start  limitations. 

Cited  in  Larason  v.  Lambert,  12  N.  J.  L.  247,  holding  statute  runs  from  the 
making  of  a  note  payable  on  demand;  Hirst  v.  Brooks,  50  Barb.  334,  holding  it 
runs  from  date  of  such  note;  Dempsey  v.  McNabb,  73  Md.  433,  21  Atl.  378,  holding 
claim  for  services  rendered  in  the  lifetime  of  intestate  because  payable  in  prm- 
senti  and  statute  ran  from  that  time;  McDonnell  v.  Branch  Bank,  20  Ala.  313, 
holding  as  to  money  collected  to  use  of  plaintiff,  limitations  run  from  time  of 
conversion,  or  from  time  of  refusal  to  pay  on  demand ;  Payne  v.  Gardiner,  29  N.  Y. 
146  (dissenting  opinion),  on  the  time  at  which  an  action  accrues. 

Cited  in  reference  notes  in  42  A.  D.  551 ;  60  A.  S.  R.  676, — as  to  when  statute 
of  limitations  begins  to  run;  36  A.  D.  107,  on  running  of  statute  of  limitations 
where  person  is  ignorant  of  rights. 

Distinguished  in  Fells  Point  Sav.  Inst.  v.  Weedon,  18  Md.  320,  81  A.  D.  603, 
holding  as  to  certificate  of  deposit  payable  on  demand,  on  return  of  same,  stat- 
ute runs  from  time  of  demand. 
—  Tolling  the  statute  generally. 

Cited  in  State  use  of  Henderson  v.  Henderson,  64  Md.  332,  holding  no  circrun- 
stance  will  stop  its  progress  when  the  statute  once  begins  to  run ;  Qibson  v.  Ruff, 
8  App.  D.  C.  262,  holding  statute  once  begins  to  run,  continues,  notwithstanding 
subsequent  disability;  Young  v.  Mackall,  4  Md.  362,  holding  bar  commenced  in 
lifetime  of  obligee,  not  interrupted  by  death  and  abatement  of  action;  De  Mill  v. 
Moffat,  49  Mich.  126,  13  N.  W.  387,  holding  limitations  in  ejectment  not  arrested 
by  the  devolution  of  estate;  Gibbons  v.  Heiskell,  90  Md.  6,  44  Atl.  996,  holding 
statute  not  suspended  by  suit  instituted  in  foreign  jurisdiction  and  dismissed  be- 
fore judgment. 

Cited  in  reference  notes  in  18  A.  D.  649 ;  28  A.  D.  467, — on  effect  of  subsequent 
disability  to  stop  running  of  limitations;  26  A.  D.  432,  on  nonsuspension  of 
statute  of  limitations  by  subsequent  disability;  44  A.  D.  169,  on  continuance  of 
running  of  statute  of  limitations  notwithstanding  intervening  disability;  44  A.  D. 
329,  on  necessity  that  disability  to  prevent  running  of  limitations  existed  at 


Digitized  by 


Google 


tl7  NOTES  ON  AMBRICAN  DECISIONS.  [286-202 

time  cause  o4  action  accrued;  28  A.  D.  408,  on  necessity  of  some  person  competent 
to  sue  before  statute  of  limitations  begins  to  run. 

Cited  in  notes  in  16  E.  R.  C.  153,  on  disability  to  sue  as  affecting  running  of 
statute  of  limitations;  25  L.  ed.  U.  S.  318,  on  effect  of  disaUlity  occurring  after 
statute  of  limitations  begins  to  nm;  11  A.  S.  R.  342,  on  effect  of  subsequent  dis- 
ability upon  running  of  statute  of  limitations. 
—Effect  of  deatb  of  party. 

Cited  in  Everett  ▼.  Smith,  62  N.  H.  386,  holding  statute  does  not  run  until  there 
is  some  person  in  being,  not  under  legal  disability,  who  may  sue  or  be  sued ;  Doe 
ex  dem.  Cofer  ▼.  Roe,  1  Ga.  538,  holding  statute  does  not  run  against  administra- 
tor until  grant  of  letters. 

Cited  in  notes  in  65  A.  D.  596,  on  effect  of  death  to  suspend  running  of  statute 
of  limitations;  65  A.  D.  595,  on  commencement  of  running  of  statute  of  limita- 
tions on  grant  of  administration;  6  A.  D.  594,  on  statute  of  limitations  against 
estate  of  decedent  before  grant  of  administration. 

Disapproved  in  Tynan  y.  Walker,  35  Cal.  634,  95  A.  D.  152,  holding  statute  not 
tolled  where  cause  of  action  accrued  after  the  death  of  the  party  who  would  have 
been  entitled  to  sue. 

1«  AM.  DEC.  292,  BDEIiEN  T.  HARDEY,  7  HARR.  A  J.  €U 
First  raising  objections  on  appeal. 

Cited  in  reference  note  in  34  A.  D.  279,  on  waiver  of  objection  to  evidence  not 
made  at  the  triaL 

Cited  in  note  in  27  A.  D.  487,  on  raising  on  appeal  objections  not  taken  at  the 
triaL 
Former  judgment  as  a  bar. 

Cited  in  reference  note  in  52  A.  D.  225,  as  to  when  judgments  are  not  a  bar  to 
subsequent  actions. 
Attestation  of  will. 

Cited  in  Reed  v.  Roberts,  26  Ga.  294,  71  A.  D.  210;  Robinson  v.  King,  6  Ga. 
539, — holding  attestation  good  where  testator,  in  his  actual  position,  might  have 
seen  the  act;  Moore  v.  Moore,  8  Gratt.  307,  on  attestation  of  will  out  of  the 
actual  presence  of  testator. 

Cited  in  reference  notes  in  35  A.  D.  370,  on  sufficiency  of  attestation  of  will; 
49  A.  S.  R.  156,  on  necessity  that  attestation  should  occur  in  testator's  presence; 
1  A.  D.  386,  as  to  when  will  is  attested  in  testator's  presence;  40  A.  D.  602,  as  to 
what  is  attestation  "in  presence  of  testator." 

Cited  in  notes  in  40  A.  D.  231,  on  execution,  publication,  and  attestation  of 
wills ;  114  A.  S.  R.  228,  on  presence  of  testator  at  attestation  of  will  where  he  is 
within  clear  vision. 

Distinguished  in  Cook  v.  Winchester,  81  Mich.  581,  8  L.R.A.  822,  46  N.  W.  106, 
upholding  attestation  where  witnesses  signed  in  another  room,  but  within  the 
hearing,  knowledge,  and  understanding  of  testator  and  later  informed  him  that 
they  had  signed,  at  which  he  expressed  approval;  Sturdivant  v.  Birchett,  10 
Gratt.  67,  holding  same  where  witnesses  signed  will  in  another  room,  and  at  once 
returned  to  testator,  one  in  the  presence  of  all  saying,  "Here  is  your  will  wit- 


Preimmption  of  testator's  presence  at  attestation  of  will. 

Cited  in  note  in  114  A.  S.  R.  229,  on  presumption  of  testator's  presence  at  at- 
testation of  will  fram  position  in  same  or  another  room. 
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1«  AM.  BBC.  S94,  CliOPPER  ▼.  UNION  BANK,  7  HARR.  A  J.  tS. 

Accommodation  party  as  principal  debtor. 

Cited  in  Wilson  ▼.  Isbell,  46  Ala.  142,  holding  acceptor  for  accommodation  ia 
principal  debtor;  Farmers'  &  M.  Bank  v.  Rathbone,  26  Vt  19,  68  A.  D.  200,  hold- 
ing parties  for  accommodation  bound  by  charter  which  they  assume  upon  the 
face  of  the  instrument. 

Cited  in  notes  in  61  A.  D.  303,  on  rights  and  liabilities  of  accommodation  in- 
dorsers,  acceptors,  and  makers;  4  E.  R.  C.  664,  on  right  of  holder  with  notice  to 
sue  acceptor  of  accommodation  bill. 
New  agreement  as  discharging  debt. 

Cited  in  Lee  v.  Fontaine,  10  Ala.  766,  44  A.  D.  606,  holding  account  not  ex- 
tinguished by  acceptance  of  promissory  note,  unless  received  in  payment;  Peter 
▼.  Beverly,  10  Pet.  532,  9  L.  ed.  622,  holding  acceptance  of  note  for  an  antecedent 
debt  will  not  extinguish  debt  unless  so  intended ;  Re  Hurst,  1  Flipp.  462,  Fed.  Cas. 
No.  6,926,  holding  resolution  of  composition  will  not  discharge  debtor  until  the 
dividend  is  paid  to  creditor;  Washington  Bank  v.  Krum,  16  Iowa,  63,  holding 
transfer  of  an  accommodation  note,  as  collateral  for  antecedent  debt  by  the  holder, 
is  no  defense  to  the  maker. 

Cited  in  reference  notes  in  27  A.  D.  641,  on  presumption  of  payment  arising  from 
taking  of  note;  24  A.  D.  640;  27  A.  D.  192, — as  to  when  note  given  by  debtor  or 
third  person  operates  as  payment. 

Cited  in  notes  in  20  A.  D.  462,  on  payment  by  note;  37  A.  D.  48,  on  extinguish- 
ment of  debt  by  note  or  order. 

Discharge  by  giving  time. 

Cited  in  Yates  v.  Donaldson,  6  Md.  389,  61  A.  D.  283,  holding  giving  of  time  to 
maker  of  note,  without  consent  of  acconmiodation  comaker,  which  fact  was  known 
to  the  payee,  is  no  defense;  Hawkins  v.  Thompson,  2  McLean,  111,  Fed.  Cas.  No. 
6,246,  holding  release  by  holder  of  a  remote  indorser  discharges  subsequent  in- 
dorsers. 

Cited  in  notes  in  37  A.  D.  644,  on  discharge  of  accommodation  acceptor  by  in- 
dulgence to  drawer;  37  A.  D.  726,  on  release  of  surety  or  acconmiodation  indorser 
or  acceptor  by  neglect  or  indulgence  as  to  debtor;  61  A.  D.  294,  as  to  when  time 
given  to  indorser  of  accommodation  note  does  not  release  maker;  30  A.  D.  267,  on 
release  of  surety  or  indorser  by  indulgence  to  principal. 

Distinguished  in  Walter  v.  Fister,  4  Legal  Gaz.  204,  holding  joint  maker  signing 
for   accommodation   discharged   by   extension   of  time   of  payment  without  his 
knowledge. 
€k>venant  not  to  sue  as  a  defense. 

Cited  in  Howland  v.  Marvin,  6  Cal.  601,  holding  a  covenant  not  to  sue  for  five 
years  is  no  bar  to  the  action  but  the  covenant  must  be  relied  upon  by  the  de- 
fendant for  his  remedy;  Commercial  &  F.  Nat.  Bank  v.  McCormick,  97  Md.  703,  63 
Atl.  439,  holding  a  covenant  not  to  sue  one  of  two  or  more  joint  debtors  does  not 
release  the  others. 

Cited  in  reference  note  in  29  A.  D.  602,  on  effect  of  covenant  not  to  sue  one  of 
two  obligors  or  promisors. 

Cited  in  note  in  36  A.  S.  R.  146,  147,  on  promise  not  to  sue  for  limited  time. 

Criticized  in  Robinson  v.  Godfrey,  2  Mich.  408,  holding  agreement  not  to  sue 
upon  a  particular  demand  for  a  specified  time  is  bar  to  action  before  the  time  ex- 
pires. 

Demand  and  notice  to  drawer  of  bill. 

Cited  in  Despard  v.  Norris,  38  Md.  487,  holding  drawer  who  has  no  effects  ill 
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the  hands  of  tbe  drawee,  is  not  entitled  to  notice;  Orear  y.  McDonald,  9  Gill, 
350,  52  A.  D.  703,  holding  drawer  entitled  to  demand  and  notice,  where  bill  was 
drawn  under  the  authority  of  the  drawee,  upon  the  faith  of  consignments  to  be 
made  by  the  drawer. 

16  AM.  DEC.  800,  H£NCK  T.  TODHUNTER,  7  HARR.  A  J.  S75. 
PresumptiTe  antborlty  of  appearing  attorney. 

Cited  in  Dorsey  v.  Kyle,  30  Md.  612,  96  A.  D.  617;  Thomburg  v.  Macauley,  2 
Md.  Ch.  425;  African  Methodist  Bethel  Church  v.  Carmack,  2  Md.  Ch.  143;  Mc- 
Csuley  Y,  State,  21  Md.  656, — holding  that  presumption  is  that  appearance  en- 
tered, was  by  authority  of  client  and  whatever  is  done  in  the  cause  is  esteemed  as 
bis  act;  United  States  Electric  Lighting  Co.  v.  Leiter,  8  Mackey,  575,  holding 
authority  of  an  attorney  to  confess  judgment  cannot  be  questioned  in  a  collateral 
proceeding. 

Cited  in  reference  notes  in  89  A.  D.  634,  on  presumption  that  attorney's  appear- 
ance was  authorized ;  39  A.  D.  533,  on  presumption  of  attorney's  authority  to  ap- 
pear in  cause. 

Distinguished  in  Beiswanger  v.  American  Bonding  k  T.  Co.  98  Md.  287,  57  Atl. 
202,  denying   presumption  when  attorney  appears  in  criminal  proceeding,  that 
he  appeared  by  authority  of  prosecuting  witness. 
—  Necessity  of  warrant  of  attorney. 

Cited  in  Tyrrell  v.  Hilton,  92  Md.  176,  48  Atl.  55;  Ward  v.  Hollins,  14  Md. 
158, — holding  warrant  of  attorney  not  necessary. 

Cited  in  reference  note  in  75  A.  D.  151,  on  necessity  of  warrant  of  attorney  to 
authorize  appearance  of  defendant  by  attorney. 
Appearan<:e  by  attorney. 

Cited  in  Aukam  t.  Zantzinger,  94  Md.  421,  51  AtL  93,  on  appearance  either 
m  propria  persona  or  by  attorney. 

Cited  in  reference  notes  in  36  A.  D.  448;  52  A.  D.  599,^-on  appearance  by  at- 
torney. 

Cited  in  note  in  21  L.R.A.  848,  on  effect  of  judgment  obtained  on  unauthorized 
appearance  by  attorney. 
Withdrawal  of  attorney  of  record. 

Cited  in  Field  ▼.  Fowler,  ^2  Tex.  65,  holding  an  attorney  may  withdraw  an 
appearance  and  leave  his  client  to  the  mercy  of  his  adversary,  but  the  records 
should  show  it  positively. 

Cited  in  note  in  33  L.R.A.  616,  on  power  of  defendant's  attorney  to  withdraw 
answer  or  appearance  and  permit  default  judgment. 
~As  gronnd  for  continuance. 

Cited  in  Mclnnes  v.  Sutton,  35  Wash.  384,  77  Pac.  736,  holding  withdrawal  by 
attorney  after  case  is  regularly  set  for  trial,  not  ground  for  continuance. 
Acts  of  attorney  binding  client. 

Cited  in  Jones  v.  Horsey,  4  Md.  306,  59  A.  D.  81,  holding  act  of  attorney  for 
foreign  creditor,  in  uniting  in  the  recommendation  of  trustee  for  insolvent,  binds 
the  client;  Kent  v.  Ricards,  3  Md.  Ch.  392,  holding  agreement  between  attorney 
and  other  party,  that  suit  should  await  result  of  certain  assignments,  bound  the 
client;  Shields  v.  Bums,  31  Ala.  535,  holding  loss  of  defense,  by  neglect  or  mis- 
take of  attorney,  is  in  effect  loss  in  proper  person;  Harper  v.  Cunningham,  6  App. 
D.  C.  203,  holding  parties  bound  by  judgment  reciting  appearance  entered  and 
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judgment  confessed  by  attorney,  in  the  absence  of  proof  that  he  aeted  without  au- 
thority; Farmers'  Bank  v.  Sprigg,  11  Md.  380,  holding  agreement  permitting  entry 
of  judgment,  subject  to  credits  ascertained  by  referees,  may  be  entered  into  by 
counsel;  Strong  v.  District  of  Coliunbia,  3  MacArth.  499,  holding  appearance  of  an 
attorney  entered  on  record  is  always  considered  as  by  authority,  but  stipulations 
to  bind  the  client  must  be  in  writing. 

Distinguished  in  Re  Young,  3  Md.  Ch.  461,  holding  employment  to  collect  money 
does  not  confer  authority  to  proceed  after  client  dies  and  right  to  the  claim  de- 
volves on  another. 

16  AM.  BBC.  802,  RIGGIN  t.  PATAPSCO  INS.  CO.  7  HARR.  A  J.  279. 
Deyiatlon  and  its  effect. 

Cited  in  reference  note  in  39  A.  D.  660,  on  what  constitutes  deviation. 

Cited  in  notes  in  6  E.  R.  C.  280,  on  duty  of  carrier  to  proceed  by  usual  route; 
33  A.  D.  60,  on  effect  of  deviation  of  vessel  from  route ;  68  A.  D.  674,  on  effect  on 
marine  insurance  policy  of  necessary  deviation;  9  E.  R.  C.  363,  on  deviation  from 
course  of  insured  voyage  as  discharging  underwriters;  9  £.  R.  C.  418,  on  unavoid- 
able necessity  as  excusing  deviation  from  insured  voyage. 
Constrnction  of  insaranoe  policy. 

Cited  in  Illinois  Mut  Ins.  Co.  v.  Hoffman,  31  111.  App.  296,  46  Phila.  Leg.  Int 
488,  holding  policy  having  indemnity  for  its  object  is  to  be  construed  liberally  to 
that  end;  Teutonia  F.  Ins.  Co.  v.  Mund,  102  Pa.  89,  14  Pittsb.  L.  J.  N.  S.  27, 
40  Phila.  Leg.  Int.  142,  holding  it  presumably  intention  of  insurer  that  insured 
shall  understand  that  in  case  of  loss  he  is  protected  to  the  full  extent  which  a 
fair  interpretation  will  give. 

Cited  in  reference  note  in  62  A.  D.  199,  on  construction  of  bill  of  exceptions. 
Instructions  on  weight  or  effect  of  evidence. 

Cited  in  Corbett  v.  Wolford,  84  Md.  426,  36  Atl.  1088;  Adams  v.  Capron,  21  Md. 
186,  83  A.  D.  666, — holding  instruction  that  recovery  may  be  had  on  certain  facts, 
withdraws  from  jury  any  other  fact  that  would  warrant  or  defeat  the  right  as- 
serted; Haines  v.  Pearce,  41  Md.  221,  refusing  instruction  withdrawing  from  jury 
facts  bearing  directly  on  the  issue  before  the  parties ;  Winner  v.  Pennimaa,  36  Md. 
163,  6  A.  R.  386,  on  limiting  the  jury  by  instruction  by  the  court. 
Questions  of  law  and  fact. 

Cited  in  Augusta  Ins.  t  Bkg.  Co.  v.  Abbott,  12  Md.  348,  holding  actual  cause 
of  delay  in  sailing,  question  for  the  jury,  while  the  legal  sufficiency  of  such  cause 
to  justify  or  excuse  it  is  for  the  court;  Maltby  v.  Northwestern  Virginia  R.  Co.  16 
Md.  422,  holding  evidence  of  corporation's  calling  for  instalments  on  capital  stock 
and  of  notice  of  the  call  was  for  the  jury;  Williams  v.  McGehee,  2  Fla.  68,  holding 
evidence  of  payment  for  jury  where  evidence  is  conflicting. 

Cited  in  reference  notes  in  36  A.  D.  144,  on  leaving  question  to  jury  where 
there  is  no  color  of  proof;  49  A.  D.  392,  on  leaving  finding  of  fact  to  jury  with- 
out color  of  proof  as  error;  33  A.  D.  60,  on  what  is  a  deviation  as  a  question  of 
law. 

Construction  of  bill  of  exceptions  reciting  facts  ''proved.^' 

Cited  in  Doe  ex  dem.  Commyns  v.  Latimer,  2  Fla.  71,  holding  statement  in  bill 
of  exceptions,  that  certain  facts  were  "proved,"  equivalent  to  statement  that  evi- 
dence was  offered  of  them. 
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16  AM.  DEC.  812,  EICHEXBEROER  T.  FINIjBT,  7  HARB.  A  J.  881. 
Necessity  of  presentment  and  notice  to  <diarge  drawer. 

Cited  in  Grant  v.  MacNutt,  12  Misc.  20,  33  N.  Y.  Supp.  62,  holding  them  not 
necessary  where  he  had  insufScient  funds  in  the  bank  when  check  was  drawn  and 
bank  failed  within  the  time  allowable  for  presentment;  Sterrett  v.  Rosencrants, 
3  Phila.  54,  15  Phila.  L^.  Int.  53,  holding  same  where  drawer  had  not  sufficient 
funds  in  the  bank  to  meet  check;  Barker  ▼.  Anderson,  21  Wend.  372,  on  same 
point;  Orear  y.  McDonald,  9  Gill,  350,  52  A.  D.  703,  holding  same  where  drawer 
had  no  effecU  in  the  hands  of  drawee  at  anj  time  before  bill  became  due;  Shuo- 
hardt  y.  Hall,  36  Md.  590,  11  A.  R.  514,  holding  same  where  drawer  had  no  right 
to  expect  bill  would  be  accepted ;  Foard  ▼.  Womack,  2  Ala.  308,  holding  fact  that 
it  was  drawn  in  good  faith  and,  if  duly  presented,  would  have  been  honored,  is  no 
defense;  Exchange  Bank  v.  Sutton  Bank,  78  Md.  577,  23  LJLA.  177,  28  Atl.  563, 
holding  failure  of  bank  on  which  check  is  drawn  and  deposited  ''for  collection 
and  credit,"  to  give  notice  to  the  drawer  of  nonpayment,  does  not  discharge  him 
from  liability,  where  no  injury  resulted;  Norris  v.  Despard,  38  Md.  487,  on  notice 
of  nonpayment  of  a  check  to  the  drawer. 

Cited  in  reference  note  in  45  A.  D.  778,  as  to  when  notiee  of  dishonor  of  bill  is 
excused. 

Cited  in  note  in  41  L.  ed  U.  S.  856,  on  presentment  and  notice  of  nonpayment  of 
check. 

Liability  on  overdrafts. 

Cited  in  Foster  v.  Swasey,  3  Woodb.  k  M.  364,  Fed.  Gas.  No.  4,985,  holding  bank 
discharged  where  payment  of  check  larger  than  deposit  was  made  by  teller  on 
flame  day  but  before  service  of  trustee  process  against  the  depositor;  Oakland 
Bank  of  Savings  v.  Wilcox,  60  Cal.  126,  holding  bank  president  liable  where  bank 
paid  overdrafts  at  his  direction,  as  part  of  a  method  inaugurated  by  him. 
Nature  of  drawing  on  bank. 

Cited  in  note  in  27  A.  D.  197,  on  resemblance  between  drawing  on  bank  and  on 
individual. 

16  AH.  DEC.  817,  NBWSON  v.  DOUGLASS,  7  HARR.  A  J.  417. 
Construction  of  clause,  ''For  whom  It  may  concern,"  in  insurance  policies. 

Cited  in  Crosby  v.  New  York  Mut.  Ins.  Co.  19  How.  Pr.  312,  5  Bosw.  369,  hold- 
ing such  words  must  be  applied  to  the  interest  of  the  parties  for  whom  it  was  in- 
tended by  the  person  who  affects  or  orders  the  insurance ;  Augusta  Ins.  k  Bkg.  Co. 
V.  Abbott,  12  Md.  348,  holding  policy  "for  whom  it  concerns,"  is  for  benefit  of  the 
<mes  intended,  when  obtained,  by  the  party  obtaining  it,  and  whether  it  was  so 
intended  is  always  a  question  of  fact. 

Cited  in  reference  notes  in  33  A.  D.  37,  on  insurance,  for  whom  it  may  con- 
cern; 22  A.  D.  574;  33  A.  D.  733,— on  meaning  of  term  "to  whom  it  may  concern" 
in  insurance  policy. 
Who  may  recover  on  a  policy  of  insurance. 

Cited  in  Pitney  v.  Glen's  Falls  Ins.  C^.  65  N.  Y.  6;  Clinton  v.  Hope  Ins.  Co. 
45  N.  Y.  454, — holding  insurance  applies  to  the  interests  intended  to  be  covered  by 
it,  and  they  are  deemed  to  be  those  in  the  minds  of  the  parties  when  the  contract 
was  made;  Planters'  Mut.  Ins.  Co.  v.  Engle,  52  Md.  468,  holding  party  cannot 
^^e  out  insurance  on  his  own  property  and  then  appropriate  it  to  the  use  of 
flomeone  else  not  intended  when  policy  was  issued;  Callahan  v.  Linthicum,  43 
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Md.  97,  20  A.  R.  106,  holding  subsequent  adoption  of  a  policy  by  a  party  interested 
is  equivalent  to  his  prior  order. 

Cited  in  reference  note  in  29  A.  D.  447,  on  who  may  maintain  action  on  poli^ 
for  benefit  of  "whom  it  may  concern." 

Cited  in  note  in  26  L.  ed.  U.  S.  219,  on  who  may  recover  on  policy  "for  whom 
it  may  concern." 
Estoppel  of  privy  of  fraudulent  grantor. 

Cited  in  Shuman  v.  Peddicord,  50  Md.  560,  holding  wife  cannot  set  aside  an  as- 
signment for  creditors  as  fraudulent,  where  she  united  in  it;  Cushwa  v.  Cushwa, 
5  Md.  44,  holding  heirs  cannot,  in  ejectment,  plead  an  outstanding  title  by  deed 
of  their  ancestor,  in  fraud  of  his  creditors. 

Cited  in  note  in  3  A.  S.  R.  739,  on  grantee's  right  to  lay  claim  to  property  on 
ground  that  conveyance  to  him  was  in  fraud  of  creditors. 
Insurance  effected  by  agent  of  insured. 

Cited  in  reference  notes  in  29  A.  D.  567,  on  insurance  effected  by  agent  for  in- 
sured; 53  A.  D.  686,  as  to  when  interest  is  recoverable. 

Cited  in  notes  in  13  L.RAl.(N.S.)  162,  on  principal's  right  to  proceeds  of  insur- 
ance policy  taken  by  agent  in  his  own  name;  99  A.  D.  63,  on  defense  against  re- 
covery of  money,  collected  by  agent,  on  ground  that  it  was  collected  on  unlawful 
contract  or  for  illegal  purpose;  51  A.  D.  277,  on  allowance  of  interest. 
Interest  as  of  right. 

Cited  in  Frank  v.  Morrison,  55  Md.  399,  holding  interest  not  recoverable  as  of 
right  on  subscription  for  stock  in  a  corporation,  to  be  paid  for  in  instalments; 
Hammond  v.  Hammond,  2  Bland,  Ch.  306,  on  the  recovery  of  interest  as  of  right. 

Distinguished  in  Dennison  v.  Lee,  6  Gill  &  J.  383,  holding  interest  is  recover- 
able as  of  right  upon  rent  in  arrear. 

—  On  obligations  certain. 

Cited  in  Washington  &  G.  R.  Co.  v.  Harmon  (Washington  t  G.  R.  Co.  T. 
Tobriner),  147  U.  S.  571,  37  L.  ed.  284,  13  Sup.  Ct.  Rep.  557,  holding  judgments  in 
tort  do  not  bear  interest  by  force  of  law,  on  the  principal  sum  due,  until  the  judg- 
ment shall  be  satisfied. 

Distinguished  in  Wallis  v.  Dilley,  7  Md.  237,  holding  in  suit  on  an  injunction 
bond  interest  is  recoverable,  as  of  right,  on  the  sum  recoverable,  up  to  the  time 
it  was  paid  into  court;  Baltimore  City  Pass.  R.  Co.  v.  Sewell,  37  Md.  443,  holding 
a  verdict  does  not  finally  establish  the  claim  so  as  to  draw  interest. 

—  On  moneys  used. 

Cited  in  Winter  v.  Gittings,  102  Md.  464,  62  Atl.  1033,  holding  interest  pay- 
able from  decree  only,  not  from  husband's  death,  where  securities  of  which  hus- 
band while  living  took  income  were  adjudged  to  belong  to  wife. 

Distinguished  in  Gott  v.  State,  44  Md.  319,  holding  a  trustee  bound  to  pay  in- 
terest upon  money  received  and  applied  to  his  own  use;  Comegys  v.  State,  10 
Gill  &  J.  175,  holding  where  funds  are  retained  for  a  long  period  by  a  trustee, 
without  an  account  furnished,  he  is  chargeable  as  a  matter  of  right  with  interest. 

—  As  matter  of  discretion  for  Jury. 

Cited  in  Curtis  v.  Gibney,  59  Md.  131,  holding  that  in  absence  of  contract  to  pay 
interest,  or  of  custom,  interest  is  to  be  left  to  the  jury's  discretion;  Fridge  v. 
State,  3  Gill  &  J.  103,  20  A.  D.  463,  holding  the  question  of  interest  on  a  balance 
found  to  be  due  is  one  for  the  jury  to  determine ;  Karthaus  v.  Owings,  2  Gill  k  J. 
430,  holding  the  question  of  interest  on  the  amount  of  the  value  of  replevied  goods 
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is  one  lor  the  jury;  Carter  ▼.  Cross,  7  Gill,  43,  holding  in  action  on  receipt  for 
money,  right  to  interest  before  date  of  writ,  question  for  jury. 
Affirmaiioe  of  judsment  by  dismissal  of  appeal. 

Cited  in  Kansas  City,  Ft  S.  &  G.  R.  Co.  ▼.  Hammond,  26  Kan.  208,  holding  a 
party  appealing  from  the  judgment  of  a  justice  of  the  peace  may  dismiss  such 
appeal  and  the  judgment  of  the  justice  is  restored. 

la  AM.  DEC.   825,  THOMPSON  t.   LAY,   4  PICK.   48. 

RaUflcaUon  of  Infants'  contracts. 

Cited  in  Fant  v.  Cathcart,  8  Ala.  725,  holding  contract  not  for  necessaries,  void- 
able and  must  be  ratified  after  majority;  American  Mortg.  Co.  v.  Wright,  101 
Ala.  658,  14  So.  399,  on  nonliability  until  ratification  after  majority,  by  express* 
promise. 

Cited  in  reference  notes  in  7  A.  D.  234,  on  validity  of  contracts  of  infants ;  36^ 
A.  D.  298,  on  ratification  of  contract  by  infant;  34  A.  D.  160,  as  to  what 
amounts  to  ratification  of  infants*  contracts;  25  A.  R.  30,  as  to  what  constitutes 
ratification  after  majority  of  contract  made  during  infancy. 

Cited  in  notes  in  21  A.  D.  86,  on  validity  and  ratification  of  infants'  contracts ; 
21  A.  D.  161,  on  ratification  of  infant's  voidable  contracts;  18  A.  S.  R.  709,    712,. 
713,  on  ratification  of  contracts,  executory  on  infants'  part,  by  new  promises  or 
acknowledgments. 
~  Sufficiency  of  ratification. 

Cited  in  Gay  v.  Ballou,  4  Wend.  403,  21  A.  D.  168;  Wilcox  v.  Roath,  12  Conn. 
S50, — ^holding  that  there  must  be  an  express  promise  to  pay  the  debt  after  he  at- 
tains majority ;  Fetrow  v.  Wiseman,  40  Ind.  148,  holding  that  there  must  not  only 
be  an  acknowledgment  of  liability,  but  an  express  promise,  with  knowledge  that, 
he  is  not  legally  liable;  Tibbets  v.  Gerrish,  26  N.  H.  41,  holding  that  there  must  be 
eitiier  an  express  ratification  by  a  new  promise,  or  such  acts,  after  age,  as  amount 
to  same;  Conklin  v.  Ogbom,  7  Ind.  653;  Benham  v.  Bishop,  9  Conn.  330,  23  A.  D. 
358, — holding  that  note  of  infant  cannot  be  ratified  by  merely  acknowledging  that 
he  made  it,  or  that  it  is  due,  but  there  must  be  a  promise  to  pay;  Reed  v. 
Batchelder,  1  Met.  669,  holding  note  made  by  infant  voidable  but,  if,  after  coming 
of  age,  he  promises  payee  that  it  -shall  be  paid,  the  payee  may  negotiate  it,  antF 
the  maker  is  then  liable;  Hale  v.  Gerrish,  8  N.  H.  374,  holding  it  no  ratification 
where  infant  admitted  he  owed  the  debt  and  said  that  the  plaintiff  ''would  get  his 
pay;"  KimmePs  Case,  1  Walk.  (Pa.)  290,  holding  failure  to  disaffirm,  while  re- 
taining property  acquired  thereunder,  affirms  contract;  Emmons  v.  Murray,  16  N. 
H.  385,  holding  six  years  in  action  after  coming  of  age  and  declaring  to  stranger 
that  deed  had  been  made  and  that  grantee  could  occupy  according  to  its  terms,  aa 
he  liad  done,  amounted  to  ratification ;  Tobey  v.  Wood,  123  Mass.  88,  25  A.  R.  27 ; 
Henry  v.  Root,  33  N.  Y.  626, — holding  entry  upon  real  estate  purchased  and  after 
attaining  majority  continuing  in  possession,  exercising  acts  of  ownership,  amounts 
to  ratification. 

Cited  in  note  in  23  A.  D.  361,  on  sufficiency  of  ratification  of  infant's  con- 
tract 

—  Conditional  new  promise. 

Cited  in  Proctor  v.  Sears,  4  Allen,  95,  holding  conditional  promise,  when  of  age,, 
to  perform  contract  made  during  minority,  will  not  sustain  an  action  thereon, 
▼Hhont  proof  that  condition  has  been  fulfilled;  Edgerly  v.  Shaw,  26  N.  H.  614,  67 
A.  D.  349,  holding  promise  to  pay  in  labor,  in  a  specified  time,  or  else  in  money,  a 
i^tification. 
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lilability  of  infant  for  rent. 

Cited  in  Flezner  y.  Dickerson,  72  Ala.  318,  denying  liability  of  infant  in  suit 
for  rent  brought  during  his  minority  and  during  term  of  leaae. 
New  promise  to  pay  unenforceable  debt. 

Cited  in  Stark  v.  Stinson,  23  N.  H.  259,  holding  partial  payments  are  not  evi- 
dence from  which  a  new  promise  can  be  inferred  to  revive  a  debt  discharged  in 
bankruptcy. 

16  AM.  BE€.  8S6,  OOOIiEY  ▼.  BETWEY,  4  PICK.  98. 

Inheritable  capacity  of  bastards. 

Cited  in  Porter  v.  Porter,  7  How.  (Miss.)  106,  40  A.  D.  55,  holding  bastards 
are  not  comprehended  under  the  word  "children"  in  statute  of  descents  and  distri- 
butions; Lyon  V.  Lyon,  88  Me.  395,  34  Atl.  180,  on  bastard's  right  of  inheritance  at 
common  law;  Watson  v.  Richardson,  110  Iowa,  673,  80  N.  W.  407,  holding  under 
statute,  that  illegitimate  children  may  inherit  from  father  when  they  have  been 
recognized  by  him  as  his  children;  Monson  v.  Palmer,  8  Allen,  551,  on  statutory 
provision  for  inheritance  by  illegitimate  children;  Pratt  v.  Atwood,  108  Mass. 
40;  Reynolds  v.  Hitchcock,  72  N.  H.  340,  56  Atl.  745,--holding  a  bastard  and  his 
issue  have  no  right  of  inheritance  from  his  mother's  collateral  kindred;  Re 
Mericlo,  63  How.  Pr.  662,  holding  an  illegitimate  child  cannot  receive,  by  descent, 
the  real  estate  of  the  ancestor  of  her  deceased  mother;  Northrop  v.  Hale,  76  Me. 
306,  49  A.  R.  615,  holding  under  statute,  that  declarations  of  members  of  family 
of  father  of  bastard  are  admissible  to  show  illegitimacy  as  affecting  right  in- 
herit. 

Cited  in  reference  notes  in  40  A.  D.  495,  on  right  of  bastard  to  inherit  at 
common  law;  27  A.  D.  637,  on  right  of  inheritance  by  or  from  illegitimate  chil- 
dren. 

Cited  in  notes  in  56  A.  D.  264,  on  right  of  inheritance  from  or  through  bastards ; 
23  L.R.A.  757,  on  inheritance  by  brothers  and  sisters  of  mother  or  father  of 
ill^timate. 
Bastards  as  stock  of  inheritance. 

Cited  in  Hughes  v.  Decker,  38  Me.  153,  holding  that  mother  of  an  illegitimate 
child  is  not  "lawful  kindred;"  Bent  v.  St.  Vrain,  30  Mo.  268,  holding  statutory 
provision  that  bastards  shall  inherit  or  transmit  inheritance  on  the  part  of  their 
mother  as  if  lawfully  begotten  does  not  render  one  capable  of  transmitting  an 
estate  to  his  mother  or  illegitimate  brothers;  Sanford  v.  Marsh,  180  Mass.  210,  62 
N.  E.  268,  holding  statutes  do  not  apply  to  distribution  of  estate  of  child  of  an 
illegitimate  child  theretofore  deceased. 

Disapproved  in  Dickinson's  Appeal,  42  Conn.  491,  19  A.  R.  553,  holding  a 
bastard  has  inheritable  blood  for  purposes  of  collateral  as  well  as  lineal  descent 
through  him. 
^'Children"  or  lilce  word  as  excluding  illegitimates. 

Cited  in  Re  Magee,  63  Cal.  414,  holding  the  word  "kindred"  in  statute  to  mean 
lawful  kindred;  Hall  v.  Cressey,  92  Me.  514,  43  Atl.  118,  holding  the  word 
"children"  in  a  deed  to  take  effect  on  decease  of  grantor  and  his  wife  does  not 
include  illegitimate  children;  Kent  v.  Barker,  2  Qray,  635,  holding  an  illegitimate 
child  unintentionally  omitted  from  will  of  its  mother  is  not  entitled  under  statute 
giving  intestate  share  to  pretermitted  "children;"  Hiram  v.  Pierce,  45  Me.  367, 
71  A.  D.  555,  holding  statute  requiring  kindred  by  consanguinity  to  contribute  to 
support  of  paupers  does  not  include  an  illegitimate  child  who  has  become  a 
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pauper;  Hayden  v.  Barrett,  172  Mass.  472,  70  A.  a  R.  295,  62  N.  E.  630.  hold- 
ing **beir8  by  blood"  in  will  designating  those  whose  relationship  was  by  some 
tie  of  oonsanguinity  includes  an  illegitimate  child. 

1%  AM.  DEC.   8S9,  CRANB  t.  BfARCH,   4  PICK.   181. 

Levy  and  sale  of  equity  of  redemption  to  satisfy  mortgage  debt. 

Cited  in  Coggswell  v.  Warren,  1  Curt.  C.  C.  223,  Fed.  Cas.  No.  2,968,  holding 
that  holder  of  mortgage  note  may  attach  equity  of  redemption  and  sell  it  on 
execution;  Andrews  v.  Fiske,  101  Mass.  422,  holding  holder  of  one  of  several 
promissory  notes,  without  assignment  of  the  mortgage  securing  them,  may  levy 
on  the  equity  of  redemption,  to  satisfy  a  judgment  recovered  by  him  on  the  note; 
Johnson  v.  Stevens,  7  Cush.  431,  holding  first  mortgagee  may,  to  satisfy  the 
mortgage  debt  sell  the  mortgagor's  right  to  redeem  a  second  mortgage  of  the  same 
land. 

Cited  in  notes  in  11  A.  D.  193,  197,  on  execution  sale  of  equity  of  redemption; 
37  L.RJ^.  766,  on  proceedings  to  enforce  mortgage  for  part  of  mortgage  debt 
after  exhaustion  of  lien  by  prior  proceedings. 

Distinguished  in  Washburn  v.  Goodwin,  17  Pick.  137,  holding  a  mortgagee  can 
not  cause  a  sale  of  the  equity  of  redemption  for  the  purpose  of  paying  the  debt 
secured  by  the  mortgage. 
Nature  of  estates  created  by  mortgage. 

Cited  in  Johnson  v.  Candage,  31  Me.  28,  holding  mortgagees  or  their  assignees 
hold  for  the  benefit  of  the  owners  of  the  debts  secured;  Bassett  v.  Daniels,  136 
Mass.  647;  Breen  v.  Seward,  11  Gray,  1218,— on  same  point;  Moore  v.  Ware,  38 
Me.  496,  holding  in  case  of  several  mortgage  notes  that  mortgagee  holds  in  trust 
for  the  mortgagor,  charged  with  the  mortgage  debt;  Belcher  v.  Costello,  122 
Mass.  189,  holding  that  pledgee  of  a  note  secured  by  mortgage  might  have  re- 
quired foreclosure  for  his  benefit;  Smith  v.  People's  Bank,  24  Me.  186,  holding 
Interest  of  mortgagee,  after  entry  for  and  before  foreclosure  has  taken  place,  can- 
not be  transferred  by  levy  thereon  as  the  real  estate  of  the  mortgagee;  Rice  v. 
Dewey,  13  Gray,  47,  holding  property  mortgaged  to  secure  mortgagee  as  ac- 
commodation indorser  for  the  mortgagor  will  be  applied  in  equity  as  trust  prop- 
erty, upon  the  insolvency  of  both  maker  and  indorser,  to  the  payment  of  the 
notes. 
Separate  assignment  of  debt  or  mortgage. 

Cited  in  Clark  v.  Levering,  1  Md.  Ch.  178,  holding  debt  and  mortgage  given  to 
secure  its  payment  so  inseparably  united  that  a  separate  and  independent  aliena- 
tion of  them  cannot  be  had;  Strong  v.  Jackson,  123  Mass.  60,  26  A.  R.  19,  hold- 
ing the  taker  of  a  note  bearing  a  memorandum  that  it  was  a  mortgage  note  was 
not  a  bona  fide  holder  as  against  one  who  held  the  mortgage  and  the  real  debt. 
Effect  of  assignment  of  one  of  several  mortgage  notes. 

Cited  in  Page  v.  Pierce,  26  N.  H.  317,  holding  such  an  assignment  is  pro  tanto 
an  assignment  of  the  mortgage;  Young  v.  Miller,  6  Gray,  162,  holding  indorsee  of 
one  of  two  notes  secured  by  a  mortgage  which  is  not  assigned  to  him  cannot  have 
writ  of  entry  in  his  own  name  to  foreclose;  Haynes  ▼.  Wellington,  26  Me.  468, 
holding  assignee  of  one  note  then  overdue  acquired  complete  title  by  entry  and 
possession,  though  mortgagee  held  the  other. 

Cited  in  reference  note  in  30  A.  S.  R.  442,  on  right  of  assignee  of  mortgage  note. 

Distinguished  in  Fowler  v.  Bush,  21  Pick.  230,  holding  that  the  giving  of  a 
Am.  Dec  Vol.  UI.— 16. 
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new  note  for  one  of  the  instalments  of  the  mortgage  debt  presently  due  was  a 

discharge  pro  ianto. 

Form  of  obligation  to  pay  mortgage  debt. 

Cited  in  Murphy  ▼.  Barnard,  162  Mass.  72,  44  A.  S.  R.  340,  38  N.  E.  29, 
historically  as  to  the  former  usual  practice  in  regard  to  mortgages  to  give  a 
bond  evidencing  the  debt. 

46  AM.  BBC.  8S8,  WATERS  T.  TjTLUEY,  4  PICK.  145. 
Right  to  fish  or  hunt  in  priTate  lands. 

Cited  in  Griffith  v.  Holman,  23  Wash.  347,  83  A.  S.  R.  821,  54  L.RJL  178,  63 
Pac.  239,  holding  riparian  proprietor  of  non-navigable,  fresh-water  stream  owns 
the  exclusive  right  of  fishery  in  the  waters  fiowing  opposite  his  land,  to  middle 
of  the  stream;  Com.  v.  Alger,  7  Cush.  53,  on  same  point;  State  v.  Mallory,  73 
Ark.  236,  67  L.RJ^.  773,  83  S.  W.  955,  3  A.  &  E.  Ann.  Cas.  852,  holding  owner  has 
right  to  fish  upon  his  own  land,  subject  to  state's  ownership  and  title,  held  for 
regulation  and  preservation  for  the  common  use;  Sterling  v.  Jackson,  69  Mich. 
488,  13  A.  S.  R.  405,  37  N.  W.  845,  holding  owner  of  the  fee,  whether  it  be  up- 
land or  covered  with  water,  h^s  the  exclusive  right  of  fowling  upon  his  own 
land;  Cobb  v.  Davenport,  33  N.  J.  L.  223,  97  A.  D.  718,  holding  the  right  to  fish 
and  take  fish  is  not  an  easement,  but  a  right  of  profit  in  lands;  Beach  v.  Morgan, 
67  N.  H.  629,  68  A.  S.  R.  692,  41  Atl.  349;  Cobb  v.  Davenport,  32  N.  J.  L.  369,— 
holding  a  right  of  fishery  in  private  waters  cannot  be  claimed  by  custom,  but 
must  be  prescribed  for  in  a  que  estate;  Barrows  v.  McDermott,  73  Me.  441,  hold- 
ing colonial  ordinance  giving  right  to  go  to  any  pond  of  more  than  10  acres 
through  unenclosed  woodlands  of  another,  and  to  fish  therein,  does  not  give  right 
to  trespass  on  the  cleared  and  cultivated  lands  on  the  shore  of  such  pond. 

Cited  in  reference  notes  in  92  A.  D.  148;  81  A.  S.  R.  512,— on  right  to  fish  in 
unnavigable  stream;  58  A.  S.  R.  187,  on  riparian  owner's  exclusive  right  to  fish 
in  non-navigable  stream;  100  A.  D.  609,  as  to  right  of  several  and  exclusive 
fishery  in  unnavigable  streams;  97  A.  D.  722,  on  right  to  fish  in  unnavigable 
stream  being  in  owner,  to  exclusion  of  public;  7  A.  S.  R.  798,  on  fishing  rights  of 
public  in  uninclosed  flats  between  high  and  low  water  mark  of  sea. 

Cited  in  notes  in  13  A.  S.  R.  418,  420,  on  right  to  hunt  or  fish  on  land  of 
another;  60  L.R.A.  487,  on  public  right  of  fishery;  60  L.R.A.  514,  on  right  to  fish 
in  mill  ponds;  39  L.R.A.  584,  on  governmental  control  over  right  of  individuals 
as  to  fishery. 
Custom  and  usage  against  law  or  right. 

Cited  in  Barlow  v.  Lambert,  28  Ala.  704,  65  A.  D.  374,  holding  custom  inad- 
missible  to  contravene  public  policy;  Ulmer  v.  Famsworth,  80  Me.  500,  15  Atl. 
65,  on  inadmissibility  of  custom  contrary  to  law;  Delaplane  v.  Crenshaw,  16 
Gratt.  457,  holding  custom  for  the  inspector  of  fiour  to  take  the  draft  flour,  al- 
though immemorial  bad. 
—  To  use  or  enjoy  another's  lands. 

Cited  in  Albright  v.  Cortright,  64  N.  J.  L.  330,  81  A.  S.  R.  504,  48  L.R.A. 
616,  45  Atl.  634;  Littlefield  v.  Maxwell,  31  Me.  134,  50  A.  D.  653,— holding 
custom  to  take  or  have  a  profit  in  another's  land,  illegal;  Perley  v.  Langley,  7 
N.  H.  233,  holding  right  to  take  away  sand  not  derivable  from  custom;  Kenyon 
y.  Nichols,  1  R.  I.  106,  holding  seaweed  thrown  up  upon  the  shore  belongs  to  own- 
er of  adjoining  land,  and,  therefore,  a  customary  right  in  all  the  citizens  of  the 
state  to  take  the  seaweed  cannot  be  sustained;  Hill  v.  Lord,  48  Me.  83,  holding 
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ibe  ri|^t  to  take  seaweed  from  another's  beeeh  is  a  right  to  take  a  profit  in  the 
■oil,  and  cannot  be  acquired  bj  enstom;  Adama  y.  Morse,  61  Me.  407,  holding 
custom  at  a  sawmill  and  other  mills  near  it,  to  leave  slabs  as  belonging  to  the 
mill,  the  owners  of  the  logs  nerer  claiming  them,  does  not  establish  a  l^gal  right 
in  the  mill  to  the  slabs  sawed;  Codman  v.  Evans,  5  Allen,  808,  81  A.  D.  748, 
holding  inadmissible  evidenoe  of  a  custom  to  erect  bay  windows  over  the  land  of 
an  adjoining  owner. 

Cited  in  note  in  8  K  B.  C.  847,  848,  on  right  to  claim  profit  in  land  of  another 
hj  enstom. 

Profits  a  prendre. 

Cited  in  Roe  ▼.  Strong,  107  N.  Y.  SffO,  14  N.  E.  204,  on  possibility  of  granting 
profit  d  prendre  severed  from  estate  to  which  it  was  attached;  Bingham  v.  Salene, 
16  Or.  208,  3  A.  S.  R.  162,  14  Pac.  623,  holding  grant  of  the  sale  and  exclusive 
privil^pe  and  easement  to  shoot  and  take  wild  fowl  on  the  lakes,  sloughs,  and 
waters  of  the  grantor  is  of  a  profit  d  prendre^  and  not  a  mere  license. 

Cited  in  reference  note  in  100  A.  D.  009,  on  prescription  of  profit  d  prendre  in 
q^e  estate. 

PrescriptlTe  rights. 

Cited  in  Watson  v.  Chicago,  M.  A  St.  P.  R.  Co.  46  Minn.  321,  48  N.  W.  1129, 
holding  a  common-law  dedication  of  land  cannot  be  made  to  a  railroad  company 
for  public  use  for  railroad  purposes;  Post  v.  Pearsall,  22  Wend.  426  (affirming 
20  Wend.  Ill),  denying  right  of  public  to  use  and  occupy  soil  adjoining  navigable 
waters  as  public  landing,  although  such  user  has  continued  for  more  than  twenty 
years,  with  knowledge  of  the  owner. 

Cited  in  notes  in  23  E.  R.  C.  701,  on  right  to  acquire  by  prescription  the  right 
to  take  seaweed  from  the  beach;  60  L.RJ^.  498,  on  prescriptive  right  to  fish  by 
way  of  custom ;  14  L.RJk..  387,  on  prescriptive  rights  of  fishery  in  private  waters. 
Pnbllc  or  private  ownership  of  bed  of  waters. 

Cited  in  McFarlin  v.  Essex  County,  10  Cush.  304,  recognizing  the  rule  that,  if 
same  person  owns  both  sides  of  an  unnavigable  stream,  the  property  in  the  soil 
is  wholly  in  him. 
—  Of  lake  bed. 

Cited  in  Com.  v.  Vincent,  108  Mass.  441,  holding  pond  of  more  than  20  acres, 
connected  with  the  sea  only  by  narrow  channel,  partly  artificial,  not  suited  to 
any  other  use  than  the  passage  of  fish  and  not  navigable  stream  under  the  stat- 
ute, is  a  great  pond. 

Distinguished  in  Illinois  C.  R.  Co.  v.  Chicago,  176  U.  S.  646,  44  L.  ed.  622,  20 
8np.  Ct.  Rep.  609,  holding  a  railroad  company  has  no  right  to  possession  of  lands 
submerged  beneath  Lake  Michigan  where  its  charter  authorized  it  to  take  pos- 
eession  of  all  lands  and  streams  for  complete  operation  of  its  road  and  granted  to 
it  "all  such  lands,  waters,  materials,  and  privileges  belonging  to  the  state." 
Pleading  justification  in  trespass. 

Cited  in  Carter  v.  Wallace,  2  Tex.  206,  holding  all  matters  of  justification  or 
excuse  must  be  specially  pleaded  in  an  action  of  trespass ;  Central  R.  Co.  v.  Het- 
fleld,  29  N.  J.  L.  206  (dissenting  opinion),  on  same  point;  Ruggles  v.  Lesure,  24 
Pidc.  187,  holding  in  trespass  a  license  or  easement  must  be  pleaded,  and  cannot 
be  given  in  evidence  under  the  general  issue. 

1«  AM.  BEO.  885,  CUSHINO  T.  KURD,  4  PICK.  858. 
Notice  of  unrecorded  transfer  of  title. 

Cited  in  Hewes  v.  Wiswell,  8  Me.  94.  holdinc  an  innocent  recorded  ifrantee  of  a 
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fraudulent  purchaser  shall  prevail  against  the  first  purchaser  who  has  not  re- 
corded his  deed,  though  having  notice  of  possession. 

Cited  in  reference  note  in  38  A.  D.  130,  on  effect  of  actual  or  constructive  notice 
of  unrecorded  deed. 

Cited  in  note  in  21  A.  D.  315,  on  actual  or  constructive  notice  of  unrecorded 
conveyance. 
Notice  of  impending  transfer  of  title  not  yet  made. 

Cited  in  Ladue  v.  Detroit  k  M.  R.  Co.  13  Mich.  380,  87  A.  D.  759,  holding 
notice  that  a  mortgage  is  about  to  be  made  is  not  enough  to  bind  a  party  with 
notice  of  the  mortgage;  Clarke  v.  Minot,  4  Met.  346,  holding  garnishee  who 
pays  to  creditor  the  amount  of  the  judgment,  before  publication  of  notice  of  as- 
signment, will  be  protected  against  the  assignee,  although  he  had  personal  notice, 
before  payment,  of  the  issuing  of  the  warrant. 
Fraudnlency  of  deed  taken  with  actual  notice. 

Cited  in  Crosby  v.  Huston,  1  Tex.  203;  Kimball  v.  Houston  Oil  Co.  100  Tex. 
336,  99  S.  W.  852,— on  fraudulency  of  deed  taken  with  notice  of  prior  one  not 
recorded. 
Priority  of  transfers  or  liens  as  dependent  on  inception  or  completion. 

Cited  in  Briggs  v.  Parkman,  2  Met.  258,  37  A.  D.  89,  holding  mortgage  made 
before,  but  not  recorded  till  after,  notice,  which  vested  mortgagor's  property  in 
an  assignee,  was  superior  to  assignee's  title;  Watkins  v.  Wassell,  15  Ark.  73, 
holding  conveyance  under  imperfect  title  later  made  perfect  superior  to  judgment 
rendered  against  grantor  in  the  interim. 
Priority  between  levy  or  lien  and  unrecorded  deed. 

Cited  in  United  States  v.  Canal  Bank,  3  Story,  79,  Fed.  Cas.  No.  14,715,  hold- 
ing attaching  creditor  without  notice  can  hold  against  prior  purchaser  whose  deed 
is  not  recorded  until  after  the  attachment;  Reed  v.  Austin,  9  Mo.  713,  45  A.  D. 
336,  holding  the  lien  of  a  judgment  will  hold  against  a  prior  unrecorded  deed. 

Cited  in  note  in  11  A.  D.  158,  on  attachment  before  deed  recorded. 
—  Notice  of  unrecorded  deed. 

Cited  in  Daniel  v.  Sorrells,  9  Ala.  436,  holding  title  of  purchaser  at  execution 
sale  will  not  be  prejudiced,  though  he  have  notice,  if  the  plaintiff  in  execution  was 
ignorant. 
Inception  of  lien  of  attacliment. 

Cited  in  Martin  v.  Dryden,  6  111.  187,  holding  an  attachment  is  a  lien  from  the 
date  of  the  levy,  when  followed  by  a  judgment,  which  relates  back  to  it;  Waggoner 
V.  Cooley,  17  111.  239,  on  priority  by  diligence  in  making  levy;  M'Gregor  v. 
Brown,  5  Pick.  170,  holding  priority  of  record  determines  the  title  as  between 
two  creditors  attaching  at  different  times. 
Present  title  in  debtor  to  support  levy. 

Cited  in  Coggswell  v.  Warren,  1  Curt.  C.  C.  223,  Fed.  Cas.  No.  2,958,  holding 
mortgagee  may  extend  on  the  land  mortgaged  an  execution  issuing  on  a  judgment 
for  the  debt  secured  by  the  mortgage. 
Time  for  recording  deed. 

Cited  in  Reed  v.  Austin,  9  Mo.  722,  on  duty  to  put  deed  on  record  within  a 
reasonable  time. 
Interest  in   mortgagee. 

Cited  in  Calvert  v.  Bradley,  16  How.  580,  14  L.  ed.  1066,  on  lack  of  interest  in 
a  mortgagee  out  of  possession. 
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Levy  on  Mialty  of  redemption  to  satisfy  mortgage  debt. 

Cited  in  Andrews  ▼.  Fiske,  101  Mass.  422,  holding  that  holder  of  one  of  notes 
who  had  recovered  judgment  thereon  could  levy  on  equity  of  redemption. 
Cited  in  note  in  11  A.  D.  197,  on  execution  sale  of  equity  of  redemption. 

1«  AM.  DEC.  S88,  BORDEN  v.  SUMNER,  4  PICK.  ^65. 
Asslgnmenta  preferring  certain  creditors. 

Cited  in  Adams  v.  Blodgett,  2  Woodb.  ft  M.  233,  Fed.  Cas.  No.  40,  holding  as- 
signment of  all  property  to  certain  creditors,  debtor  to  continue  responsible  for 
any  balance,  is  valid  against  other  creditors. 

Cited  in  reference  note  in  63  A.  D.  252,  <m  debtor's  right  to  give  preference  to 
particular  creditors. 
Priorities  between  attachment  and  asalgnment  for  creditors. 

Cited  in  Bradford  v.  Tappan,  11  Pick.  76,  holding  attaching  creditor  of  property 
not  yet  in  assignee's  hands,  superior  to  assenting  creditors  who  come  in  there- 
after. 
Assignments  containing  reservations  or  conditions. 

Cited  in  Albert  v.  Winn,  7  Gill,  446,  holding  deed  which  does  not  fairly  devote 
property  of  debtor  to  the  payment  of  creditors,  but  prescribes  the  terms  upon 
which  they  shall  receive  part  payment,  is  void;  Atkinson  v.  Jordan,  5  Ohio,  293, 
24  A.  D.  281,  holding  assignment  conditioned  on  release,  void;  The  Watchman,  1 
Ware,  233,  Fed.  Cas.  No.  17,261;  Grover  v.  Wakeman,  11  Wend.  187,  26  A.  D. 
624, — holding  void  an  assignment  preferring  certain  creditors,  upon  condition 
that  they  execute  a  release  of  all  claims  against  the  debtor;  Howell  v.  E^gar,  4 
ill.  417,  holding  void  an  assignment  requiring  all  creditors  wishing  to  become 
parties  to  the  assignment,  to  sign  it  within  twelve  months,  the  debtor  not  to  be 
liable  to  any  creditors  so  signing  for  any  deficiency  of  their  respective  demands 
that  shall  remain  unsatisfied. 

Cited  in  reference  notes  in  34  A.  D.  144,  on  effect  of  clause  in  assignment  for 
creditors,  exacting  release  from  creditor  of  all  demands  against  debtor;  31  A.  D. 
667,  on  validity  of  provision  in  deed  of  assignment  exacting  release  as  condition 
precedent  to  enjoying  benefits;  30  A.  D.  667,  on  invalidity  as  against  dissenting 
creditor,  of  assignment  for  benefit  of  creditors  assenting  to  its  terms;  60  A.  D. 
276,  on  invalidity  of  provision  in  assignment  for  creditors  for  repayment  to  as- 
signor of  surplus  after  pa3rment  of  assenting  creditors. 

Cited  in  notes  in  24  A.  D.  293,  on  effect  of  exacting  release  in  assignment  for 
creditors;  68  A.  S.  R.  86,  on  effect  of  exacting  releases  on  validity  of  assignment 
for  creditors. 
Foreign  assignments. 

Cited  in  Fall  River  Iron  Works  Co.  v.  Croade,  16  Pick.  11,  holding  assignment 
between  citizens  of  another  state  invalid  as  against  an  attachment,  after  the  as- 
signment was  executed,  of  one  resident  against  another,  for  assignor's  debt. 

16  AM.  DEC.  342,  INGRAHAM  t.  WIIiKINSON,  4  PICK.  S68. 
Ownership  of  bed  of  stream. 

Referred  to  as  leading  case  in  Hopkins  Academy  v.  Dickinson,  9  Cush.  644, 
holding  that  if  a  river  not  navigable  changes  and  cuts  off  a  point  of  land,  making 
an  island,  such  island  still  belongs  to  the  original  owner. 

Cited  in  Pratt  v.  Lamson,  2  Allen,  276,  holding  opposite  proprietors  each  own 
one  half  of  the  bed  of  the  stream;  Com.  v.  Alger,  7  Cush.  63,  on  ownership  of 
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opposite  proprietors  to  middle  of  stream;  Morgan  y.  Reading;  3  Smedes  t  M.  366, 
holding  same  applicable  to  fresh-water  rivers,  whatever  their  magnitude,  sub- 
ject only  to  right  of  passage  thereon  as  a  highway,  where  the  stream  admits  it; 
Benner  v.  Platter,  6  Ohio,  504,  holding  boundary  of  land  upon  an  unnavigable 
stream  is  in  the  middle  of  such  stream;  The  Magnolia  v.  Marshall,  39  Miss.  109, 
holding  grant  bounded  "by"  or  "on"  a  fresh -water  stream,  whether  capable  of 
navigation  or  not,  conveys  to  the  middle  of  the  stream;  Shaw  v.  Oswego  Iron  Co. 
10  Or.  371,  46  A.  R.  146,  holding  that  title  to  bed  of  river  capable  of  floating  logs 
and  small  boats  for  part  of  the  year,  is  in  the  riparian  owners;  Clement  ▼. 
Bums,  43  N.  H.  609,  holding  riparian  owner  may  maintain  trespass  for  entry 
upon  the  shore,  unconnected  with  the  right  of  navigation  or  flshery,  and  removing 
therefrom  soil  between  high  and  low  water  mark;  Backus  v.  Detroit,  49  Mich. 
110,  43  A.  R.  447,  13  N.  W.  380,  holding  a  city  has  right  to  build  a  wharf  for 
public  purposes  where  a  public  street  abuts  upon  a  navigable  stream;  Hodges  y. 
Williams,  95  N.  C.  331,  39  A.  R.  242,  holding  where  the  bed  of  an  unnavigable 
stream  has  been  granted,  a  riparian  proprietor  is  not  entitled  to  land  made  by  a 
withdrawal  of  the  waters;  Middleton  v.  Pritchard,  4  III.  510,  on  common-law  right 
to  center  of  stream  navigable  in  fact,  subject  only  to  right  of  passage;  Canal 
Appraisers  v.  People,  17  Wend.  571  (reversing  14  Wend.  355),  on  inapplicability 
of  the  common  law  to  navigable  rivers. 

Cited  in  reference  notes  in  29  A.  D.  503,  on  non-navigable  waters  as  boundaries; 
30  A.  D.  286;  72  A.  D.  368,— on  water  courses  as  boundaries;  35  A.  D.  640,  on 
grantee  of  land  bounded  by  non-navigable  stream  taking  to  thread  of  stream; 
26  A.  D.  530,  on  nature  of  non-navigable  rivers. 

Cited  in  notes  in  23  £.  R.  C.  189,  on  riparian  rights,  titles,  and  boimdaries;  10 
A.  D.  386,  389,  on  navigable  river  as  boundary;  42  L.RJk..  170,  on  title  to  land 
under  noutidal  rivers;  60  LJRJi,  501,  on  public  regulation  of  right  to  flshery. 

—  Islands  and  the  like. 

Cited  in  McCullough  v.  Wall,  4  Rich.  L.  68,  53  A.  D.  715,  holding  an  island 
lying  on  one  side  of  stream  belongs  to  owner  of  bank  on  that  side,  and  island 
lying  in  middle  of  river  belongs  to  owner  of  the  land  on  the  two  banks;  Branham 
v.  Bledsoe  Creek  Tump.  Co.  1  Lea,  704,  27  A.  R.  789,  holding  a  conveyance  ot 
land  bounded  by  a  creek  extends  to  the  center  of  the  main  branch,  if  an  island 
divides  it  into  unequal  branches;  Fletcher  v.  Thunder  Bay  River  Boom  Co.  51 
Mich.  277,  16  N.  W.  645,  holding  riparian  rights,  unless  expressly  limited,  extend 
to  middle  of  the  navigable  channel,  and  cover  any  shallows  or  middle  groimd  not 
shown  in  the  government  surveys,  but  lying  between  such  channel  and  the  shore; 
Wiggenhom  v.  Kountz,  23  Neb.  690,  8  A.  S.  R.  150,  37  N.  W.  603,  holding  patentee 
of  an  island  in  the  Platte  river  will  become  the  owner  of  any  accretions  to  such 
island  formed  by  avulsion  from  the  upper  part  of  the  island  and  the  sudden 
formation  of  new  land  on  the  lower  end  thereof;  Atty.  Gen.  v.  Herrick,  190  Mass. 
307,  76  N.  E.  1045,  on  right  to  islands;  Tappan  v.  Boston  Water  Power  Co.  157 
Mass.  24,  16  L.R.A.  353,  31  N.  £.  703,  holding  flats  in  tidal  fresh-water  stream, 
divisible  by  lines  at  right  angles  from  tidal  channel  at  ordinary  stage  to  ends  of 
division  lines  on  banks. 

Cited  in  reference  notes  in  53  A.  D.  727,  on  title  to  islands  in  unnavigable 
rivers;  28  A.  D.  281,  on  division  between  opposite  owners  of  island  forming  in 
non-navigable  rivers. 

Cited  in  notes  in  33  A.  D.  281,  on  islands;  58  L.R.A.  674,  on  title  to  islands  as 
between  opposite  owners;  5  L.R.A.  687,  defining  "alluvion,"  "accretion,"  and 
"dereliction;"  12  L.R.A.  637,  on  effect  on  title  of  accretion  to  islands  in  river;  23 
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L.  ed.  U.  8.  69,  on  right  to  and  owuership  of  alluvion  or  accretion  and  reliction, 
iod  the  law  determining  title  thereto. 
What  la  a  navigable  atream. 

Cited  in  notea  in  13  L.R.A.  828,  on  what  oonstitutea  navigable  etream;  S  L.RJIL. 
406,  on  definition  of  navigable  etream. 

It  AM.  DEC.  S47,  TBNNBY  t.  PRINCB,  4  PICK.  SS6. 
liability  of  signer  or  Indorser  of  note. 

Cited  in  reference  notes  in  92  A.  D.  102,  on  presumption  where  name  of  party 
Dot  payee  is  on  back  of  note;  45  A.  D.  235,  on  effect  of  blank  indorsement  of  note 
by  third  person;  56  A.  D.  359,  on  liability  on  indorsement  of  negotiable  paper  by 
one  not  holder  or  payee. 

Cited  in  note  in  29  A.  D.  298,  on  indorsement  in  blank  of  note  by  person  other 
than  payee  or  holder. 
—  Before  mamrlty. 

Cited  in  Badger  v.  Bamabee,  17  N.  H.  120,  discharging  as  surety  one  writing 
name  on  back  of  note,  after  delivery  to,  and  acceptance  by,  payee,  for  want  of 
consideration;  Briggs  v.  Downing,  48  Iowa,  560,  sustaining  answer  alleging  de- 
fendant signed  note  in  suit  after  execution  and  acceptance  by  payee  at  his  and 
makers'  request,  and  without  agreement  or  consideration;  Hopkins  v.  Richardson, 
9  Gratt.  485,  holding  assignor,  without  consideration,  of  bond  denjdng  knowledge 
of  facts  affecting  his  liability,  to  transferer  of  assignee,  not  liable  on  ground  oi 
want  of  consideration;  Potter  v.  Earnest,  45  Ind.  416,  holding  note  given  for  sup* 
port  of  son's  illegitimate  child,  to  one  surrendering  no  legal  rights  under  bastardy 
act,  void  as  gratuitous;  Fuller  v.  Soott,  8  Kan.  25,  holding  indorsers  of  note  in 
bltnk,  after  execution,  liable  as  presumed  guarantors,  and  burden  of  proof  on 
them  to  show  want  of  consideration;  Stone  v.  White,  8  Gray,  689,  holding  one 
signing  demand  note  as  surety  six  months  after  date,  and  while  in  payee's  hands, 
Uahle  on  proof  of  good  consideration;  Ellis  v.  Clark,  110  Mass.  389,  14  A.  R.  009, 
<^7ing  liability  of  one  signing,  after  date  of  making  note,  as  surety,  in  igno- 
nmee  of  new  consideration  agreed  upon  by  maker  and  payee ;  Harwood  v.  Johnson, 
^  III  367,  holding  one  signing  note,  as  "security,"  in  hands  of  payee,  and  in  con- 
tideration  of  payee's  abandoning  recovery  of  property  fraudulently  obtained,  liable 
to  payee  in  action  on  note ;  Monson  v.  Drakeley,  40  Conn.  662,  16  A.  R.  74,  hold- 
ing one  signing  demand  note  after  execution  and  delivery,  for  consideration,  be- 
^^es  ooBurety  with  other  signers,  and  liable  for  contribution  to  one  paying  note; 
^*^g^  y.  Gibbs,  24  La.  Ann.  467,  holding  one  not  party  to  note,  who  writes  name 
on  back  at  time  of  execution,  liable  as  original  promisor ;  Killian  v.  Ashley,  24 
^I'lc.  511,  91  A.  D.  619,  holding  that  one  indorsing  in  blank  a  writing  obligatory, 
^^  the  time  of  execution,  thereby  becomes  security  for  the  maker,  and  in  an 
Wtiofl  thereon  is  properly  joined  with  the  payee  as  assignor  and  properly  de- 
elATtd  against  as  maker ;  Massey  v.  Turner,  2  Houst.  ( Del. )  79,  holding  one  in- 
dorsing in  blank  and  receiving,  as  part  payment  due  from  maker,  proceeds  of  note 
from  pajee,  before  maker  completed  note  by  inserting  time  of  payment,  liable  as 
joint  maker  to  payee;  Ives  v.  McHard,  2  111.  App.  176,  holding  one  signing  note 
for  consideration,    after   inception,    under   maker's   name,   as  ''security,"   is   a 
guarantor  and  not  liable  as  joint  maker;  Camden  v.  McKoy,  4  111.  437,  38  A.  D. 
91,  denying  recovery,  for  variance  between  pleadings  and  proof,  against  parties 
sued  as  makers  of  note,  who  wrote  names  in  blank  on  back,  over  which  guaranty 
was  written  by  holder;  Hayden  v.  Weldon,  43  N.  J.  L.  128,  39  A.  R.  551,  denying 
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liability  as  joint  maker,  guarantor,  or  indorser,  to  payee's  indorsees  for  value  of 
one  writing  name  on  back  of  note,  before  name  of  payee  was  written  thereon,  after 
execution  and  delivery  to  payee,  and  without  consideration;  Irish  v.  Cutter, 
31  Me.  636,  denying  liability  of  guarantor  purchasing  unindorsed  negotiable  note 
and  indorsing,  for  consideration,  with  the  word  ''holder,"  to  purchaser  from  guar- 
antor's assignee  before  maturity;  Stagg  v.  Tinnenfelser,  69  Mo.  336,  denying  liabil- 
ity of  widow  not  qualifying  as  executrix,  who  indorsed  estate  notes  as  ''sole  lega- 
tee," contrary  to  statute,  requiring  assignment  of  estate  notes  to  be  by  legal 
executor;  Powell  v.  Com.  11  Gratt.  822,  to  point  that  liability  of  indorser  in 
blank  of  negotiable  note  to  which  he  is  not  a  party  is  same  as  that  of  indorser, 
under  similar  circumstances,  of  non-negotiable  note. 

Cited  in  reference  note  in  36  A.  D.  603,  on  declaring  against  one  writing  name 
on  back  of  note  at  time  of  execution  as  an  original  promisor. 

—  After  maturity. 

Cited  in  Leavitt  v.  Putnam,  1  Sandf.  199,  holding  indorsement  of  note,  after 
dishonor,  is  new  contract  distinct  from  the  original  note,  and  in  its  effect  dis- 
tinct  from  the  negotiable  character  of  such  note;  Rivers  v.  Thomas,  1  Lea,  649,  27 
A.  R.  784,  holding  liable  as  guarantor,  one  writing  name  on  back  of  note  under 
seal,  past  due,  in  consideration  of  forbearance  of  suit  by  payee  against  maker; 
Moor  V.  Folsom,  14  Minn.  340,  Qill,  260,  100  A.  D.  227,  holding  one  indorsing  de- 
mand note,  past  due,  at  maker's  request,  but  ignorant  of  extension  of  time  to  be 
thus  obtained,  not  liable  in  any  capacity;  Clopton  v.  Hall,  61  Miss.  482,  dis- 
charging guarantor  signing  note  in  blank  under  maker's  name,  eighteen  months 
after  maturity,  for  failure  to  prove  consideration;  Tiller  v.  Shearer,  20  Ala.  696, 
(dissenting  opinion),  on  necessity  of  showing  consideration  for  guaranty  of  debt 
past  due. 

—  Superscription  of  guaranty  or  warranty. 

Cited  in  Seymour  v.  Mickey,  16  Ohio  St.  616,  holding  one  writing  name  in 
blank  on  back  of  note,  at  time  of  inception,  for  purpose  of  securing  purchase  of 
goods  for  maker,  not  discharged  from  liability  to  payees  by  their  unauthorized 
superscription  of  contract  of  warranty;  Orrick  v.  Colston,  7  Gratt.  189,  holding 
payee  of  note,  signed  and  indorsed  in  blank  for  amount  to  be  inserted  by  payee, 
not  precluded  from  holding  indorser  as  collateral  promisor  by  superscribing  con- 
tract of  surety;  Peterson  v.  Russell,  62  Minn.  220,  64  A.  S.  R.  634,  29  L.R.A.  614, 
64  N.  W.  666,  holding  after  indorsement  of  negotiable  note  by  third  person  with 
intent  to  become  guarantor,  payee  may  write  contract  of  guaranty  over  signature; 
Scott  V.  Calkin,  139  Mass.  629,  2  N.  E.  676,  holding  contract  of  guaranty  may  be 
written  over  indorsement  of  grantee  of  estate  assuming  payment  of,  and  indorsing, 
note  secured  by  mortgage  thereon  in  consideration  of  forbearance  to  foreclose; 
Needhams  v.  Page,  3  B.  Mon.  466,  discharging,  as  surety,  indorser  of  note  in 
blank,  which  was  subsequently  filled  up  as  guaranty  without  his  knowledge. 

—  Demand  and  notice. 

Cited  in  Martin  v.  Boyd,  11  N.  H.  386,  36  A.  D.  601,  holding  one  writing  name 
on  back  of  note,  for  valuable  consideration,  on  day  of  inception,  liable,  after  notice 
of  dishonor,  as  original  promisor;  Wylie  v.  Lewis,  7  Conn.  301,  18  A.  D.  108, 
discharging  indorser  in  blank  at  inception  of  note,  because  of  payee's  failure  to  de- 
mand payment  from  maker  and  notify  indorser;  Smith  v.  Ide,  3  Vt.  290,  holding 
one  giving  separate  guaranty  for  note  of  another,  after  delivery  and  acceptance, 
but  before,  and  to  induce,  transfer  of  property  covered  by  note,  liable  as  on 
absolute  contract,  without  demand  on  payee  or  notice  of  default  to  himself; 
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Cooper  T.  Page,  24  Me.  73,  41  A.  D.  371,  holding  third  person  guaranteeing  to  pay 
balance  of  past-due  note  at  specified  time,  liable,  without  notice  to  him,  or 
previous  demand  on  maker;  Partridge  v.  Davis,  20  Vt.  499,  holding  payee  in- 
dorsing note,  *'I  guarantee  payment  within  note,"  a  month  after  date,  liable, 
without  demand  and  notice  on  maker;  to  any  subsequent  holder;  Union  Bank  v. 
Willis,  8  Met.  604,  41  A.  D.  641,  holding  one  indorsing  note  in  blank,  over  name 
of  payee,  presumed  to  indorse  at  time  of  inception,  and  discharging  payee  for 
holder's  failure  to  present  to  indorser;  Fowler  v.  Fleming,  McMull.  L.  282,  deny- 
ing liability  of  payee  of  note  indorsing  in  blank,  to  holder  filling  blank  with 
waiver  of  notice  of  demand  and  refusal,  in  absence  of  sufficient  evidence  of  con- 
sent. 
Liability  as  Joint  promisor  of  one  signing  lease. 

Cited  in  Smith  t.  Loomis,  72  Me.  61,  denying  liability  as  joint  promisor  of  one 
signing  lease  at  inception,  and  agreeing  to  be  responsible  for  lessee's  faithful  per- 
formance. 
Parol  erldence  to  show  that  one  signed  as  indorser. 

Cited  in  Lewis  v.  Harvey,  18  Mo.  74,  69  A.  D.  286,  allowing  evidence  to  show 
that  third  party,  signing  on  back  of  note,  and  so  held  to  be  maker,  signed  as  in- 
dorser. 

Distinguished  in  Lewis  t.  Harvey,  18  Mo.  74,  admitting  parol  evidence  to  show 
that  parties,  by  writing  on  back  of  nonnegotiable  note,  not  indorsed  by  payee,  after 
inception  but  before  completion,  were  indorsers  instead  of  makers. 
Indorsement  as  written  promise. 

Cited  in  Thompson  v.  High,  13  Ga.  311,  holding  indorsement  in  blank  of  note 
is  ''written  promise"  of  ''some  description,"  allowing  right  of  action  under  stat- 
ute to  simplify  pleadings. 
Verbal  promise  to  convey  land. 

Cited  in  Bumford  v.  Purcell,  4  G.  Greene,  488,  holding  verbal  promise  by  princi- 
pal to  surety,  to  transfer  to  latter  lots  purchased,  void  under  statute  of  frauds. 
Amendment  of  pleading  or  account. 

Cited  in  Bishop  v.  Williamson,  11  Me.  496,  allowing  amendment  of  declaration 
containing  counts  stating  illegal  refusal  to  deliver  letter,  first  by  one,  then  by 
other  persons;  Brewer  v.  East  Machias,  27  Me.  489,  allowing  account  charged 
against  one  town  by  another,  for  care  of  latter's  pauper,  containing  simply  items 
furnished,  to  be  amended  by  inserting  facts  constituting  cause  of  action. 

16  AM.  DEC.  S49,  8TONB  v.  SWIFT,  4  PICK.  889. 
Elements  of  malicious  prosecation. 

Cited  in  Crescent  City  L.  8.  L.  A  8.  H.  Co.  v.  Butchers'  Union,  8.  H.  ft  L.  8. 
1^  Co.  120  U.  S.  141,  30  L.  ed.  614,  7  8up.  Ct  Rep.  472,  holding  termination  in 
favor  of  accused,  lack  of  probable  cause,  and  that  prosecutor  was  actuated  by 
legal  malice,  are  essential;  Rice  v.  Day,  34  Neb.  100,  61  N.  W.  464,  holding 
action  for  wrongfully  suing  out  an  attachment,  under  which  the  property  of  the 
debtor  was  seized  is  one  for  malicious  prosecution. 

Cited  in  reference  notes  in  22  A.  D.  336,  on  action  for  malicious  prosecution; 
86  A.  D.  216,  on  actions  for  prosecution  of  civil  suit  or  process;  28  A.  D.  268, 
on  necessity  of  both  malice  and  want  of  probable  cause  to  maintain  action  for 
malicious  prosecution. 

Cited  in  notes  in  81  A.  D.  478,  on  malicious  attachments;  93  A.  8.  R.  462,  on 
existence  of  malice  as  essential  to  liability  for  malicious  prosecution  of  civil 
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action;  16  E.  R.  C.  756,  on  burden  of  proving  malice  and  want  of  probable  cause 
in  action  for  malicious  prosecution. 
—  Advice  of  counsel. 

Cited  in  Potter  y.  Scale,  8  Cal.  217,  holding  advice  of  counsel  before  whom  de- 
fendant has  fully  and  fairly  laid  his  case  is  a  good  defense;  Le  Clair  v.  Perkins, 
103  Mich.  131,  26  L.R.A.  627,  61  N.  W.  357,  holding  same  in  maUcious  attach- 
ment; Senecal  v.  Smith,  9  Rob.  (La.)  418;  Allen  v.  Codman,  139  Mass.  136,  29 
N.  E.  537;  Black  v.  Buckingham,  174  Mass.  102,  54  N.  E.  494;  Hill  v.  Pahn,  38 
Mo.  13;  Alexander  v.  Harrison,  38  Mo.  258,  90  A.  D.  431;  Moore  v.  Northern  P. 
R.  Co.  37  Minn.  147,  33  N.  W.  334;  Smith  v.  Davis,  3  Mont.  109;  Turner  v. 
O'Brion,  5  Neb.  542;  Bartlett  v.  Brown,  6  R.  I.  37,  75  A.  D.  675;  St.  Johnsbury 
A  L.  C.  R.  Co.  V.  Hunt,  59  Vt.  294,  7  Atl.  277;  Forbes  v.  Hagman,  75  Va.  168; 
Center  v.  Spring,  2  Iowa,  393, — holding  same  if  party  acts  in  good  faith  upon 
the  opinion  given,  though  it  is  erroneous;  Pullen  v.  Glidden,  68  Me.  559,  on  same 
point;  Cooper  v.  Flemming,  114  Tenn.  40,  68  L.RA.  849,  84  S.  W.  801,  holding 
same  of  advice  of  the  public  prosecutor  based  upon  an  erroneous  construction  of 
the  statute;  Gould  v.  Gardner,  8  La.  Ann.  13,  holding  that  defendants  were  not 
without  probable  cause  for  arrest  of  plaintiff  where  they  acted  by  advice  of 
learned  counsel,  though  his  opinion  was  erroneous;  Wilder  v.  Holden,  24  Pick. 
8,  holding  one  honestly  and  justly  taking  the  advice  of  counsel,  not  liable;  Vinal 
V.  Core,  18  W.  Va.  1,  holding  advice  of  counsel  should  be  considered  to  deter- 
mine whether  defendant  was  actuated  by  malice,  but  not  in  determining  whether 
there  was  probable  cause;  Griffin  v.  Chubb,  7  Tex.  603,  58  A.  D.  85,  holding  same 
admissible  under  the  general  issue,  for  the  purpose  of  rebutting  malice ;  Monaghan 
V.  Cox,  155  Mass.  487,  31  A.  S.  R.  555,  30  N.  E.  467,  holding  evidence  that 
defendant  acted  upon  advice  of  magistrate  who  received  the  complaint  is  ad- 
missible upon  question  of  probable  cause. 

Cited  in  notes  in  93  A.  S.  R.  461,  on  advice  of  counsel  as  probable  cause  for 
malicious  prosecution  of  civil  action;  26  A.  S.  R.  144;  25  L.  ed.  U.  S.  117, — on 
advice  of  counsel  as  defense  in  action  for  malicious  prosecution;  18  L.R.A.(N.S.) 
67,  on  correctness  of  advice  given  by  coimsel  as  affecting  right  to  rely  on  the 
same  as  defense  to  action  for  malicious  prosecution. 

Distinguished  in  Olmstead  v.  Partridge,  16  Gray,  381,  holding  it  incompetent 
to  show  that  defendant,  in  commencing  the  prosecution  complained  of,  acted 
upon  advice  of  person  not  a  councilor  or  attorney  at  law. 
Bin  of  lading  as  effecting  transfer  of  property. 

Cited  in  Merchants'  Nat.  Bank  v.  Bangs,  102  Mass.  291,  on  inefficacy  of  bill 
of  lading  sent  unindorsed  through  the  mail,  containing  no  words  of  transfer, 
to  give  party  receiving  it  a  claim  to  the  property. 

Cited  in  reference  note  in  23  A.  D.  614,  on  rights  conveyed  by  delivery  of  bill 
of  lading  without  indorsement  or  words  of  transfer. 

Cited  in  notes  in  55  A.  D.  300,  on  mode  of  transferring  bill  of  lading;  88  A. 
D.  420,  on  indorsement  And  transfer  of  bills  of  lading. 

Distinguished  in  Davenport  Nat.  Bank  v.  Homeyer,  45  Mo.  145,  100  A.  D.  363, 
holding  delivery  of  bill  of  lading  for  value,  though  unindorsed,  carries  with 
it  the  property  in  the  goods  covered  thereby,  as  against  consignor's  factor,  thou^ 
a  consignee  is  named  therein. 


Digitized  by 


Google 


t»  NOTES  ON  AMERICAN  DECISIONS.  [849-dM 

16  AM.  DSC.  S6S,  BAGLEY  T.  WHITE,  4  PICK.  S96.    SutMequent  salt 

between  same  parties  in  7  Pi<^.  ISS. 
Seoond  levy  on  same  goods. 

Cited  in  Whitney  v.  Farweli,  10  N.  H.  9,  holding  possesiion,  by  reoeipter,  is  so 
&r  the  possession  of  sheriff  that  the  latter  may  make  a  seoond  attachment,  upon 
another  writ,  by  making  a  return  to  that  effect,  and  giving  reoeipter  notice  with 
directions  to  hold  the  property. 

Cited  in  note  in  7  A.  D.  121,  on  power  to  make  suocessiTs  attachments  on  the 
same  goods. 
Custody  essential  to  leTy. 

Cited  in  Wilson  v.  Powers,  21  Minn.  193,  holding  under  the  statute,  that  officer 
Isvying  upon  personal  property  must  keep  it  under  his  control  as  well  as  take 
possession  of  it;  Crisman  t.  Dorsey,  12  Colo.  567,  4  L.ILA.  664,  21  Pac.  920, 
holding  attachment  of  certain  stacks  of  wheat  by  service  made  on  defendant, 
who  was  notified  that  the  stacks  were  then  levied  upon,  there  being  no  notice  to 
any  other  person,  and  no  control  exercised  by  officer,  was  not  a  sufficient  levy; 
Bryant  v.  Osgood,  62  N.  H.  182,  6  Legal  Oas.  253,  holding  statutory  notice  to 
dispense  with  actual  custody  of  bulky  goods  must  be  so  explicit  in  description 
as  to  afford  notice  to  subsequent  claimants. 

Cited  in  reference  note  in  25  A.  D.  413,  on  loss  of  attachment  by  not  retaining 
possession. 

Cited  in  notes  in  23  A.  D.  691,  on  loss  of  attachment  lien  by  loss  of  pos- 
session;  43  A.  D.  264,  on  necessity  for  sheriff's  possession  of  attached  property 
to  preserve  lien. 
Surrender  or  abandonment  of  levy. 

Cited  in  Rowe  v.  Page,  54  N.  H.  190;  Dunklee  v.  Fales,  5  N.  H.  527,— holding 
that  if  sheriff  or  his  bailee  permit  goods  to  return  to  possession  of  debtor,  the 
attachment  is,  with  respect  to  other  creditors,  dissolved;  Yoimg  v.  Walker,  12 
N.  H.  602,  holding  second  levy  improper  where  sheriff  knows  that  there  is  a 
subsisting  attachment  and  an  unrescinded  bailment  of  the  property,  by  another 
sheriff;  Re  Hymes  Buggy  A  Implement  Co.,  130  Fed.  977,  holding  surrender  by 
sheriff  to  receiver  in  bankruptcy,  of  property  seized  on  replevin,  before  he  has 
made  his  return,  is  an  abandonment;  Jones  Limiber  A  Mercantile  Co.  v.  Faris, 
6  S.  D.  112,  55  A.  S.  R.  814,  60  N.  W.  403,  holding  levy  abandoned  where  at- 
taching officer  left  property  in  debtor's  building,  surrendering  the  key  to  him, 
and  did  not  look  after  the  property  for  three  months  and  a  half;  Boynton  v. 
Warren,  99  Mass.  172,  holding  same  where  attached  property  was  left  in  defend- 
ant's house  without  his  consent,  in  custody  of  keeper,  and  defendant  notified  the 
officer  to  remove  the  keeper  and  forbade  him  to  remove  the  property,  and  the 
keeper  thereupon  left;  Field  v.  Fletcher,  191  Mass.  494,  78  N.  E.  107,  holding  same 
where  officer  allows  goods  to  remain  a  long  time  on  defendant's  premises,  without 
doing  anything  to  retain  custody  or  keep  the  property  under  his  control;  Com. 
V.  Brigham,  123  Mass.  248,  holding  mere  access  by  another  to  locked  place  whero 
levied  goods  were  stored,  not  evidence  of  abandonment. 
Liability  of  sheriff  for  loss  of  levy. 

Cited  in  Russell  v.  Lawton,  14  Wis.  203,  80  A.  D.  769,  holding  sheriff  not 
liable  where  he  levied  upon  gold  coin  belonging  to  defendant  and  paid  it  over  in 
good  faith  without  notice  that  prior  execution  in  favor  of  another  against 
defendant  had  been  delivered  to  one  of  his  deputies. 
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16  AM.  DEC.  S55,  WHITWEIili  T.  VINCENT,  4  PICK.  449. 
Passing  of  title  on  conditional  sale  of  goods. 

Cited  in  Newell  v.  Grant  Locomotive  Works,  60  111.  App.  611;  Gibson  v.  Chi- 
cago Packing  &  Provision  Co.  108  111.  App.  100;  Luey  v.  Bundy,  9  N.  H.  298, 
32  A.  D.  359, — holding  that  where  property  is  sold  and  delivered  on  condition, 
property  does  not  pass  unless  the  condition  is  complied  with;  Draper  v.  Jones, 
11  Barb.  263,  holding  title  of  seller  not  devested  by  receipt  of  goods  by  purchasers, 
where  it  is  apparent  that  such  was  not  intention  of  parties;  Brownville  Maine 
Slate  Co.  V.  Hill,  176  Mass.  632,  66  N.  E.  706;  McGraw  v.  Pulling,  Freem.  Ch. 
(Miss.)  367;  Strauss  v.  Hirsch,  63  Mo.  App.  96;  Weeks  v.  Pike,  60  N.  H.  447; 
Kraft  V.  Dulles,  2  Cin.  Sup.  Ct.  Rep.  116;  Coggill  v.  Hartford  &  N.  H.R.  Co. 
3  Gray,  645, — holding  sale  and  delivery,  on  condition  that  the  title  shall  not 
vest  until  payment,  passes  no  title  until  then;  Haggerty  v.  Duane,  1  Paige,  321, 
on  same  point;  Furniss  v.  Hone,  8  Wend.  247  (dissenting  opinion),  on  necessity 
of  express  declaration  in  order  to  make  delivery  conditional;  Silsby  v.  Boston  Jt 
A.  R.  Co.  176  Mass.  168,  67  N.  K  376,  holding  on  sale  of  merchandise  conditioned 
on  the  sending  of  note  by  buyer  to  seller,  the  question  whether  there  was  a  waiver 
of  the  condition  is  one  of  fact;  Fuller  v.  Bean,  34  N.  H.  290,  holding  sale  not 
complete,  so  as  to  pass  property,  while  anything  remains  to  be  done  to  ascertain 
the  price,  nor  until  the  price  is  paid  or  secured,  unless  the  parties  intended  the 
property  should  pass  at  once;  Leven  v.  Smith,  1  Denio,  571,  holding  on  sale  for  cash 
no  title  passed  where  the  defendant  offered  note  of  plaintiff,  due  and  payable,  for 
nearly  the  amount,  and  cash  for  the  residue,  which  plaintiff  declined  to  receive; 
Wabash  Elevator  Ck).  v.  First  Nat.  Bank,  23  Ohio  St.  311,  holding  delivery  and  pay- 
ment simultaneous  acts,  and  delivery  with  expectation  of  receiving  immediate 
payment,  not  absolute,  but  conditional  until  payment  is  made;  Harding  v. 
Metz,  1  Tenn.  Ch.  610,  holding  same  where  delivery  is  made  on  the  faith  that 
the  condition  will  be  performed  at  once,  and  performance  is  refused  upon  de- 
mand within  a  reasonable  time;  Saunders  v.  Keber,  28  Ohio  St.  630,  holding 
sale  with  delivery  of  goods  to  be  paid  for  in  future  instalments,  but,  until  pay- 
ment title  to  remain  in  seller,  is  on  condition  precedent  and  title  does  not  pass; 
Refining  &  Storage  Co.  ▼.  Miller,  7  Phila.  97,  25  Phila.  Leg.  Int.  228,  holding  in 
a  cash  sale  and  delivery  of  goods,  where  payment  is  immediately  demanded,  title 
does  not  pass  until  payment;  Chalmers  v.  McAuley,  68  Vt.  44,  33  Atl.  767, 
holding  same  where  property  is  sold  at  auction  for  cash  or  approved  paper;  Lees 
V.  Richardson,  2  Hilt.  164,  holding  it  must  appear  that  it  was  the  intent  of  the 
parties  that  delivery  should  be  conditional;  Sawyer  v.  Spofford,  4  (hish.  698, 
holding  burden  is  upon  the  party  alleging  sale  to  prove  either  an  absolute  one, 
or  a  sale  upon  condition  performed. 

Cited  in  reference  notes  in  20  A.  D.  647,  on  conditional  sales;  31  A.  D.  36,  on 
what  is  a  conditional  sale;  40  A.  D.  92,  on  conditional  sales  title  of  goods  to 
remain  in  vendor;  16  A.  D.  366,  on  title  to  goods  remaining  in  the  vendor  after 
delivery;  66  A.  D.  369,  on  title  passing  by  conditional  sale  and  delivery  of  chat- 
tel before  condition  is  performed;  31  A.  D.  36,  on  effect  of  sale  by  conditional 
vendee;  17  A.  D.  372,  on  validity  of  conditional  sales  as  against  vendee*s  creditors 
and  purchasers. 

Cited  in  notes  in  13  A.  D.  461,  on  effect  of  conditional  sale  of  goods  to  pass 
title;  10  L.R.A.  234,  on  effect  of  conditional  delivery  of  goods  to  purchaser  with 
reservatu>n  of  title  in  seller;  21  A.  D.  262,  on  delivery  without  payment  or  per- 
foimance  of  conditions. 
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Rescission  of  conditional  sate  for  fraud. 

Cited  in  Williamson  ▼.  New  Jersey  Southern  R.  Co.  28  N.  J.  Eq.  277,  holding 
▼endor  fraudulently  giTen  worthless  security  may  rescind  conditional  sale. 
Waiver  of  tort  to  sue  for  money  had  and  received. 

Cited  in  Gibson  y.  Stevens,  3  McLean,  651,  Fed.  Gas.  No.  6,401,  holding  the 
bank  may  sue  for  money  advanced  by  it  on  forged  note;  Atlantic  Bank  v.  Mer- 
chants' Bank,  10  Gray,  532,  holding  bank  bills  delivered  as  money  and  received 
as  money  may  be  pleaded  as  so  much  money  had  and  received;  Richardson  v. 
Kimball,  28  Me.  463,  holding  plaintiff  may  waive  tort  and  recover  in  assumpsit 
any  money  in  hands  of  tortfeasor,  as  the  fruits  derived  from  wrongful  act. 
—  Money  received  us  proceeds  of  goods. 

Cited  in  Mann  v.  United  States,  32  Ct.  01.  680,  holding  waiver  of  conversion 
to  sue  for  money  had,  proper  only  where  goods  have  been  sold  by  defendant; 
Burton  Lumber  Co.  v.  Wilder,  108  Ala.  669,  18  So.  652,  holding  same  if  con- 
verted goods  have  been  sold  at  a  fixed  price,  payable  in  future;  Strickland  v. 
Bums,  14  Ala.  511,  holding  assumpsit  proper  where  an  agent  to  collect  notes 
purchases  land  and  personal  property,  with  proceeds;  Merchants'  Bank  v.  Rawls, 
71  Ga.  191,  50  A.  D.  394,  holding  principal  whose  agent  sells  property  and  re- 
ceives the  money  therefor  may  waive  the  tort  and  proceed  in  assumpsit;  Bar- 
num  V.  Stone,  27  Mich.  332,  holding  evidence  that  defendant  came  into  posses- 
sion of  bonds  as  gratuitous  bailee,  and  delivered  the  same  over  without  receiving 
anything  therefor;  to  third  person  who  claimed  title,  will  not  support  a  count 
for  money  had  and  received. 

Distinguished  in  Dresser  v.  West  Virginia  Transp.  Co.  8  W.  Va.  653,  hold- 
ing action  for  money  had  and  received  not  proper  where  property  of  plaintiff 
came  into  possession  of  defendant  as  a  ecMnmon  carrier  and  the  latter  had  not 
sold  or  tortiously  disposed  of  it. 

16  AM.  DEC.  S58,  JONES  t.  BOSTON  MILL  CORP.  4  PICK.  507,  Ap* 
peal  from  decision  on  hearing  after  filing  of  answer  in  6  Pick.  148. 
Jurisdiction  of  equity  to  enforce  awards. 

Cited  in  Hodges  v.  Saunders,  17  Pick.  470;  Penniman  v.  Rodman,  13  Met 
882, — ^holding  equity  will  compel  specific  performance  of  an  award  to  which  the 
parties  have  submitted  their  conflicting  claims  to  certain  real  estate;  Caldwell  v. 
Dickinson,  13  Gray,  365,  holding  bill  lies  to  compel  the  execution  of  a  deed  of 
land,  ascertained  by  an  award  of  arbitrators  agreed  upon  to  settle  boundary  line; 
Howe  V.  Nickerson,  14  Allen,  400,  holding  equity  will  not  enforce  specific  per* 
formance  of  an  award  to  pay  a  certain  number  of  dollars  in  gold ;  Wheeling  Gas 
Co.  V.  Wheeling,  8  W.  Va.  320,  holding  equity  has  power  to  compel  specific  per- 
formance of  awards,  where  there  is  no  adequate  remedy  at  law;  Orr  v.  Cox, 
61  W.  Va.  361,  56  S.  E.  522,  holding  an  award  whereby  an  uncertain  division 
line  between  adjoining  owners  is  ascertained,  is  not  a  contract  for  conveyance  of 
land,  and  equity  will  not  decree  specific  performance;  Steams  v.  Bedford,  21  Pick. 
114,  on  jurisdiction  to  compel  specific  performance  of  decision  of  an  ecclesiastical 
eouncil  on  a  matter  submitted  to  it 

Cited  in  reference  note  in  02  A.  D.  771,  on  specific  performance  of  awards. 

Distinguished  in  Bubier  v.  Bubier,  24  Me.  42,  denying  decree  where  other  mat- 
ters than  eonveyanoe  of  land  were  involved  and  parties  had  resorted  to  legal 
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Power  of  equity  to  enforce  iu  decrees. 

Cited  in  Shainwald  ▼.  Lewis,  69  Fed.  487,  holding  eourts  of  equity  haTe  plenary 
power  to  issue  all  processes  necessary  to  cany  their  decrees  or  orders  into  execu- 
tion. 

Cited  in  note  in  4  L.R.A.(N.S.)   1003,  on  punishment  of  corporation  for  eon- 
tempt. 
Validity  of  award  of  real  estate. 

Cited  in  Crabtree  ▼.  Green,  8  Oa.  8,  holding  award  of  land  by  arbitrators,  not 
invalidated  by  failure  to  direct  conveyance. 
Effect  of  award  of  real  estate. 

Cited  in  Furber  v.  Chamberlain,  29  N.  H.  406;  Carey  v.  Wilcox,  6  N.  H.  177,— 
holding  an  award,  duly  made,  in  pursuance  of  a  submission  by  which  title  to 
real  estate  is  left  to  decision  of  arbitrators,  is  conclusive;  Akely  v.  Akely,  16 
Vt.  450,  holding  award  concerning  title  of  land,  if  made  upon  a  submission  under 
seal,  as  much  binding  upon  the  parties  as  any  contract  under  seal  made  upon 
the  same  subject;  Myers  v.  Easterwood,  60  Tex.  107,  holding  arbitration  sub- 
mitted to  during  the  pendency  of  a  suit,  by  which  parties  agree  in  writing  to 
have  their  rights  to  land  determined  by  an  arbitrator,  is  effective  in  court;  Page 
V.  Foster,  7  N.  H.  392,  holding  title  to  real  estate  may  be  settled  by  arbitration: 
Ford  V.  Burleigh,  60  N.  H.  278,  holding  authority  to  assign  to  one  of  the  parties 
the  other's  interest  in  a  building,  for  a  certain  consideration,  though  not  con- 
ferred in  express  terms,  may  be  inferred  from  the  general  object  of  submission. 
Enforcement  of  decree  against  corporation. 

Cited  in  Deeper  v.  Continental  Water  Meter  Co.  137  Mass.  262,  on  power  to  com- 
pel corporation  specifically  to  perform  a  contract. 
Jurisdiction  of  equity  to  compel  specific  performance. 

Cited  in  C.  H.  Little  Co.  v.  Woodward  Ave.  Cemetery  Asso.  135  Mich.  248, 
97  N.  W.  682,  holding  equity  has  jurisdiction,  independent  of  statute,  to  compel 
the  payment  of  subscriptions  to  the  capital  stock  of  a  corporation,  for  benefit  of 
its  creditors;  Foss  v.  Heynes,  31  Me.  81,  holding  a  court  of  equity  has  jurisdic- 
tion to  decree  specific  performance  where  there  is  a  breach  of  an  agreement  to 
convey  real  estate;  Jones  v.  Newhall,  115  Mass.  244,  15  A.  R.  97,  holding  equity 
will  take  jurisdiction  only  when  the  parties  have  not  a  plain,  adequate^  and  com- 
plete remedy  at  law. 

16  AM.  DEO.   S65,  PATTEN  T.  CIiARK,   5   PICK.   5. 
Validity  of  conditional  sale. 

Cited  in  Moore,  Fraud.  Conv.  Vol.  1,  |  4,  to  point  that  conditional  sales  of 
personal  property  are  valid  between  the  parties  and  as  against  creditors  of,  and 
subsequent  purchasers  from,  grantee,  in  absence  of  fraud. 

16  AM.  DEC.  S67,  CHESTERFIEIiD  MFG.  CO.  T.  DEHON,  5  PICK.  7. 
Reserving  title  In  assignment  for  creditors. 

Cited  in  note  in  22  L.R.A.  851,  on  reservation  of  title  in  assignments. 
Right  of  principal  to  reclaim  goods  or  proceeds  from  factor's  assignee. 

Cited  in  Terry  v.  Bamberger,  14  Blatchf.  234,  Fed.  Cas.  No.  13,837,  44  Conn. 
558,  holding  consignor  entitled  to  trover  against  a8si<niee  of  his  factor,  who  had 
sold  the  goods,  with  notice,  after  demand  and  tender  of  amount  of  factor's  lien; 
Vail  V.  Durant,  7  Allen,  408,  83  A.  D.  695,  holding  that  consignors  could  not 
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m&mtam  an  aeikm  for  the  prooeeds  of  sale  while  oonsignee'e  liability  eon- 
tinned;  Cnahman  t.  Snow,  186  Maes.  160,  71  N.  E.  629,  heading  balance  of  ao- 
oonnt  recoverable  where  factor  guaranteed  tales,  making  paymente  from  time 
to  time,  and  was  continually  indebted  to  principal;  Baker  t.  New  York  Nat.  Ezch. 
Bank,  100  N.  Y.  31,  63  A.  R.  150,  2  N.  £.  462,  16  Abb.  N.  C.  458,  holding  sum  de- 
posited by  consignee  on  sale  of  principal's  goods,  and  appropriated  by  bank  to  in- 
debtedness of  consignee,  was  recoverable. 

Cited  in  note  in  68  A.  D.  169,  on  principal's  right  to  follow  goods  or  their 
proceeds. 

Distinguished   in   Hutchinson   v.  Reed,   Hoffm.   Ch.   316,  where   several   con* 
dpMn  employed  the  same  factor,  who  mingled  the  goods  and  proceeds. 
Principal's  right  to  funds  or  securities  held  by  or  for  agent. 

Cited  in  Merrill  v.  Bank  of  Norfolk,  19  Pick.  32,  holding  principal  entitled 
to  recover  from  bank  where  agent  discounted  note  indorsed  in  blank  in  his  own 
name  and  proceeds  were  placed  to  his  credit  in  bank,  where  they  were  at- 
tached as  his  property;  Thompson  v.  White,  45  Me.  445,  holding  administrator 
personally  liable  for  proceeds  of  note  payable  to  his  testate  which  belonged  to 
plaintiiT;  Lee  v.  Hennick,  52  Ohio  St.  177,  39  N.  £.  474,  on  rights  of  princi- 
pal to  recover  securities  in  agents  hands  for  principal's  use;  Henderson  v. 
Lauck,  21  Pa.  359,  on  right  of  principal  to  follow  debts  due  him  but  mixed  by 
agent  with  his  own. 
Effect  of  custom  or  usage  of  factors  on  right  of  consignors. 

Cited  in  Duguid  v.  Edwards,  50  Barb.  288,  holding  custom  among  factors  not 
binding  on  consignors  who  have  not  assented  thereto;  Roosevelt  v.  Doherty,  129 
Mass.  301,  37  A.  R.  356,  on  customary  right  of  factor  to  mingle  goods  of  different 
consignors  in  the  same  sale. 
Liability  for  loss  of  credits  allowed  by  factor. 

Cited  in  Beckwith  v.  Sibley,  11  Pick.  482,  holding  consignee  who  had  accepted 
and  paid  bills  drawn  upon  him  by  consignor  might,  on  the  insolvency  of  buyer, 
to  whom  the  goods  had  been  sold  on  their  notes,  recover  back  from  the  con- 
signor without  waiting  until  notes  were  dishonored. 
Liability  of  third  person  for  conversion  of  trust  property. 

Cited  in  Andrews  v.  Tuttle-Smith  Co.  191  Mass.  461,  78  N.  E.  99,  holding 
that  one  who  stood  as  the  receiver,  with  knowledge,  of  goods  ccmverted  by  a 
trustee,  is  accountable  for  their  value  to  their  owner. 

16  AM.  DEC.  S69,  MANUFACTURERS'  BANK  T.  WINSHIP,  5  PICK.  11. 
Liability  of  dormant  partner  on  note  In  name  of  active  partner. 

Cited  in  Winship  v.  Bank  of  United  States,  5  Pet.  529,  8  L.  ed.  216,  hold- 
ing silent  partner  not  bound  by  indorsement  of  active  member  for  his  own  benefit ; 
Palmer  v.  Elliot,  1  Cliff.  63,  Fed.  Cas.  No.  10,690,  holding  dormant  partner  not 
liable  on  individual  note  by  other  member  of  firm,  in  payment  of  goods  put  into 
firm,  payee  being  ignorant  of  relationship  of  parties;  National  Bank  v.  Ingra- 
ham,  58  Barb.  290,  holding  same  as  to  note  of  partner  in  whose  name  business 
was  conducted,  given  to  enable  him  to  pay  in  his  share  of  capital;  Fosdick 
V.  Van  Horn,  40  Ohio  St.  459,  on  how  dormant  partner  may  be  bound  on 
partflership  note. 


Digitized  by 


Google 


16  AM.  DEC]  NOTES  ON  AMERICAN  DECISIONS.  240 

Partner's  prima  fade  liability  on  note  ezeoated  or  indorsed  in  firm 
name. 

Cited  in  Oliphant  v.  Mathews,  16  Barb.  608,  presuming,  where  partnership  is 
carried  on  in  the  name  of  one  partner,  that  note  by  him  is  individual  note; 
Burrough's  Appeal,  26  Pa.  264,  on  whether  a  partnership  carried  on  in  indi- 
vidual name  is  bound  on  note  by  individual;  Byington  v.  Woodward,  9  Iowa, 
360,  denying  presumption  of  execution  of  note  in  partnership  business  where 
there  is  a  denial  thereof,  by  other  partners. 

Cited  in  note  in  4  £.  R.  C.  278,  on  presumption  that  negotiable  paper  is  that 
of  Individual  signer. 

Distinguished  in  Barrett  v.  Swann,   17  Me.   180,  holding  note  given  by  in 
dividual  partner   in   name  of   partnership   is   prima   facie  on   partnership   ac 
count. 
liiabillty  of  partners  on  note  in  firm  name  for  third  person's  benefit. 

Cited  in  Rollins  v.  Stevens,  31  Me.  454,  holding  one  partner  not  bound  by 
other's  indorsement  of  the  firm  name  for  benefit  of  third  persons. 

Cited  in  reference  notes  in  31  A.  D.  623,  on  note  of  one  member  of  part- 
nership; 43  A.  D.  686,  on  partner's  power  to  bind  firm  on  negotiable  instru- 
ment. 
Rights  and  liabilities  of  silent  partner. 

Cited  in  Baring  v.  Crafts,  9  Met.  380,  holding  party  liable  on  firm  contracts  in 
which  he  was  interested  by  agreement  with  the  firm,  although  his  name  did  not 
appear  and  he  was  not  regular  partner;  Gage  v.  Rollins,  10  Met.  348,  holding 
that  in  action  by  firm  it  was  necessary  that  silent  partner  be  joined  as  plaintiff. 

Cited  in  note  in  56  A.  D.  149,  on  liability  of  dormant  partners  upon  con- 
tracts made  while  they  participated  in  profits. 
Liability  of  undisclosed  principal  carrying  on  business  in  agent's  name. 

Cited  in  Chandler  v.  Coe,  54  N.  H.  661,  holding  principal  liable  on  contract 
made  by  agent  in  agent's  name;  Bank  of  Rochester  v.  Monteath,  1  Denio,  402, 
43  A.  D.  681,  holding  acceptance  of  bill  by  agent  in  his  own  name  boimd  the 
principals. 

16  AM.  DBC.   S72,  HOLYOKE!  T.   HASKINS,   5  PIOK.   tfO. 
Domicil  of  person  not  sni  Juris. 

Cited  in  Waterville  v.  Benton,  85  Me.  134,  26  Atl.  1089,  holding  settlement  of 
person  nofi  compos  mentis  established  in  the  town  where  he  resided  for  five  years, 
under  care  of  mother,  after  coming  of  age;  Concord  v.  Rumney,  45  N.  H.  423, 
holding  person  actually  insane  might  acquire  a  settlement  in  the  place  of  her 
actual  residence,  if  she  has  sufficient  capacity  to  choose  her  residence;  Re  Fidelity 
Trust  Co.  27  Misc.  118,  67  N.  Y.  Supp.  361,  holding  ability  of  incompetent  person 
having  no  committee  to  choose  domicil,  question  of  fact. 

Cited  in  reference  note  in  39  A.  D.  148,  on  domicil. 
—  Domicil  as  of  father's  last  settlement. 

Cited  in  Harkins  v.  Arnold,  46  Ga.  656,  holding  domicil  of  child  upon  death  of 
father,  not  necessarily  changed  by  the  removal  of  family  from  state;  Hyndman 
V.  State,  9  Utah,  23,  33  Pac.  227,  holding  property  rights  of  a  minor  in  a  state, 
not  forfeited  by  the  removal  of  the  father  from  the  state,  taking  the  minor  with 
him. 
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— 4:iuiiige  of  domlcU. 

(^ted  in  Harding  ▼.  Weld,  128  Mftss.  687,  on  right  of  ward  to  change  hit  resi- 
dence. 

Cited  in  note  in  89  A.  S.  R.  278,  on  change  of  ward's  domicil  within  jurisdiction 
of  guardianship. 

—  Effect  of  removal  by  guardian  or  public  authority. 

Cited  in  Hill  y.  Horton,  4  Dem.  88,  holding  lunatic  became  domiciled  anew 
where  guardian  took  him  to  new  county ;  Anderson  v.  Anderson,  42  Vt.  350,  1  A. 
B.  334,  holding  domicil  of  lunatic  changed  where  he  was  placed  by  guardian  in 
asylum  and  his  family  and  effects  moved  to  another  town;  Mason  v.  Thurber,  1 
K.  I.  481,  holding  on  change  of  lunatic's  residence  for  his  benefit,  he  became  as- 
sessable at  new  residence;  Wheeler  v.  HoUis,  19  Tex.  522,  70  A.  D.  363,  holding 
domicil  of  ward  changed  by  removal  with  guardian  to  another  state ;  Townsend  v. 
Kendall,  4  Minn.  412,  Gil.  315,  77  A.  D.  534,  affirming  right  of  guardian  to 
change  residence  of  his  ward  from  one  state  to  another,  when  beneficial  to  ward; 
Leeds  v.  Freeport,  10  Me.  356,  holding  orphan  minor  who  became  a  charge  on  the 
town  and  was  bound  out  in  another  town  acquired  a  settlement  in  tl^e  latter; 
Seiter  v.  Straub,  1  Dem.  264;  Lamar  v.  Micou,  112  U.  S.  452,  28  L.  ed.  761,  5 
Sup.  Ct.  Rep.  221, — on  right  of  guardian  to  change  domicil  of  ward. 

Cited  in  note  in  58  L.R.A.  036,  on  right  of  statutory  or  testamentary  guardian 
to  remove  incompetent  or  infant  from  state. 
Jnrisdictional  residence  to  support  guardianship. 

Cited  in  Sears  v.  Terry,  26  Conn.  273,  holding  appointment  of  guardian  by 
court  of  probate,  over  a  person  where  domicil  was  within  the  district,  but  whose 
actual  residence  was  elsewhere,  was  void. 
Besidence   or  property  essential  to  give  Jarisdiction  of  estates. 

Cited  in  Pinney  v.  McGregory,  102  Mass.  186,  holding  residence  of  debtor  in 
his  district  gave  judge  of  probate  jurisdiction  to  administer  on  the  estate  of  a 
creditor  living  out  of  the  state;  Territory  v.  Klee,  1  Wash.  183,  23  Pac.  417, 
holding  as  to  nonresident  who  died  intestate,  leaving  property  in  several  counties, 
decrees  first  rendered  in  county  where  land  lay  would  be  prior. 
Right  to  attack  Jurisdiction  of  probate  court. 

Cited  in  Beckett  v.  Selover,  7  Cal.  215,  68  A.  D.  237,  holding  that  heirs  might 
attack  jurisdiction  on  the  ground  that  the  deceased  did  not  die  in  county  wliere 
estate  was  administered;  Holmes  v.  Oregon  &.  0.  R.  Co.  6  Sawy.  275,  5  Fed.  523, 
holding  want  of  jurisdiction  which  decree  showed  could  not  be  shown  in  col- 
Uteral  attack  on  letters  of  administration;  People's  Sav.  Bank  v.  Wilcox,  15 
R.  I.  258,  2  A.  S.  R.  894,  3  Atl.  211,  holding  jurisdiction  of  appointing  court  might 
be  attacked  in  a  bill  to  determine  which  of  two  administrators  was  entitled  to 
assets,  although  decree  described  intestate  as  of  that  town ;  Olmstead's  Appeal,  43 
Conn.  110,  on  right  to  question  jurisdiction  of  probate  court. 

Distinguished  in  Emery  v.  Hildreth,  2  Gray,  228,  holding  regularity  of  appoint- 
ment of  administrator,  the  probate  court  having  jurisdiction,  could  not  be  at- 
tacked in  an  action  to  recover  debt  due  estate. 

Disapproved  in  Record  v.  Howard,  58  Me.  225,  holding  jurisdiction  could  not  be 
attacked  when  the  record  showed  it ;  Holmes  v.  Oregon  &  C.  R.  Co.  7  Sawy.  380,  0 
Fed.   229,   denying  right  to   attack   collaterally   decree   in  the   inhabitancy  of 
Intestate. 
Effect  of  want  of  jurisdiction  on  acts  of  probate  conrt. 

Cited  in  Sprague  v.  Litherberry,  4  McLean,  442,  Fed.  Cas.  No.  13,251;  Lang- 
Am.  Dec.  Vol.  HI.— 16. 
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worthy  v.  Baker,  23  111.  484;  Palmer  v.  Oakley,  2  Dougl.  (Mich.)  433,  47  A.  D. 
41;  Schultz  V.  Schultc,  10  Gratt.  358,  60  A.  D.  336,  on  effect  of  want  of  juris- 
diction on  probate  court's  decrees;  Moore  v.  Philbrick,  32  Me.  102,  52  A.  D.  642, 
holding  administration  granted  by  judge  having  no  jurisdiction,  void;  Northamp- 
ton V.  Smith,  11  Met.  390;  Re  Marston,  79  Me.  25,  8  Atl.  87,  on  necessity  of  judge 
of  probate  having  jurisdiction  on  administration  of  estates;  Morgan  v.  Dodge, 
44  N.  H.  255,  82  A.  D.  213,  holding  that  probate  court  might  revoke  letters  issued 
without  jurisdiction. 

Cited  in  notes  in  33  A.  D.  241,  242,  as  to  when  probate  of  will  or  letters  of 
administration  are  void  for  want  of  jurisdiction;  21  L.RJL.  150,  on  validity  of 
acts  done  by  executor  or  administrator  under  letters  testamentary  or  of  ad- 
ministration in  cases  where  the  court  had  no  jurisdiction  because  of  the  residence 
of  the  deceased. 
When  statute  retrospective  In  action. 

Cited  in  Price  v.  Hopkin,  13  Mich.  318,  on  validity  of  statutes  affecting  already 
acquired  rights. 

Cited  in  reference  note  in  61  A.  S.  R.  940,  on  effect  of  retroactive  statutes. 

Disapproved  in  Beal  v.  Nason,  14  Me.  344,  holding  limitation  on  time  in  which 
heirs  might  begin  suit  to  recover  real  estate  sold  by  executors,  administrators,  and 
guardians,  applied  alike  to  prior  and  subsequent  sales. 
Operation  of  statute  of  limitations. 

Cited  in  Keyser  v.  Lowell,  64  C.  C.  A.  574,  117  Fed.  400,  holding  the  essential 
element  of  a  statute  of  limitation  is  that  it  accords  and  limits  a  reasonable  time 
in  which  suits  may  be  brought  upon  causes  it  affects ;  Cleveland  Ins.  Co.  v.  Reed, 
1  Biss.  180,  Fed.  Cas.  No.  2,889,  on  operation  of  statute  of  limitations. 
Presumption  as  to  grrant  from  lapse  of  time. 

Cited  in  Crawford  v.  Neff,  3  Grant.  Cas.  (Pa.)  175,  3  Walk.  Pa.  57,  holding 
that  where  statute  of  limitations  gives  title  to  land,  rules  for  presuming  a  con- 
veyance cannot  be  substituted  by  the  court. 

Limited  in  White  v.  Loring,  24  Pick.  319,  holding  that  a  conveyance  of  land 
may  be  presumed  from  long  continued  possession. 
Rights  and  status  of  persons  under  guardianship. 

CitAd  in  Macready  v.  Wilcox,  33  Conn.  321,  holding  the  right  of  a  mother,  as 
natural  guardian  of  her  minor  child  upon  the  death  of  father,  inferior  to  that 
of  guardian  appointed  by  probate  court;  Gamett  v.  Garnett,  114  Mass.  379,  19 
A.  R,  369,  on  rights  of  party  under  guardianship  as  non  compos  mentis. 
Collateral  attack  on  administrator. 

Cited  in  notes  in  18  L.R.A.  242,  on  collateral  impeachability  of  findings  as  to 
inhabitancy  of  county  in  granting  administration  on  deceased  estate;  81  A.  S.  R. 
566,  on  collateral  attack  on  right  of  acting  administrator  where  decedent  left  a 
will;  81  A.  S.  R.  559,  on  effect  of  lapse  of  time  to  prevent  collateral  attack  on 
right  of  acting  administrator. 
Administration  on  living  person's  estate. 

Cited  in  note  in  30  A.  R.  749,  on  effect  of  administration  on  estate  of  living 
person. 

16  AM.  DEC.  877,  BAIiliARD  ▼.  CARTER,  5  PICK.  111. 
After-acquired  real  estate  passing  by  will. 
Cited  in  Frazier  v.  Boggs,  37  Fla.  307,  20  So.  245,  holding  that  real  estate  ao- 
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quired  sabMqoMit  to  ezMntioii  did  not  pass;  Brewiter  ▼.  McCall,  16  Conn.  274, 
holding  same  even  though  will  provided  as  to  improvement  of  any  after-acquired 
lands;  Webster  ▼.  Wiggin,  19  R.  I.  78,  28  LJI.A.  610,  31  AU.  824,  holding  that 
they  would  not  pass  by  a  will  which  did  not  expressly  so  provide,  as  required  by 
statute;  Taylor  v.  Benham,  6  How.  233,  12  L.  ed.  130,  on  what  may  pass  by  wUl; 
Fay  V.  Winchester,  4  Met.  613,  on  passing  of  after-acquired  property  by  wilL 

Distinguished  in  Byrnes  v.  Baer,  86  N.  Y.  210;  Loveren  v.  Lamprey,  22  N.  H. 
434, — holding  that  because  of  statutory  enactment,  after-acquired  property  would 
pass,  where  such  intention  was  clearly  expressed;  Pray  v.  Waterston,  12  Met.  262, 
where  it  appeared  to  be  the  intention  of  testator  that  after-acquired  real  estate 
should  pass  under  a  devise,  by  virtue  of  statute. 

—  Lands  bought  in  on  forecloanre. 

Cited  in  Brigham  v.  Winchester,  1  Met.  390,  holding  land  on  which  testator  at 
time  of  making  will  held  mortgage,  afterwards  foreclosed,  did  not  pass. 
What  passee  under  residuary  devise. 

Cited   in   Taylor  v.   Benham,  6  How.  238,   12  L.  ed.    130,  on  trust  estates 
as  passing  to  residuary  l^atees,  to  be  held  for  eventual  beneficiary. 
Interest  of  mortgagee  before  forecloanre. 

Cited  in  Ewer  v.  Hobbs,  6  Met.  1,  holding  estates  of  mortgagees  in  land,  not 
subject  to  partition  until  after  foreclosure;  Oakham  v.  Rutland,  4  Cush.  172, 
holding  mortgagee  who  has  entered  for  condition  broken  acquires  such  a  title  that 
mortgagor  in  possession  by  permission  of  a  lessee  could  not  acquire  a  settlement 
by  occupation;  Southerin  v.  Mendum,  6  N.  H.  420,  on  interest  of  mortgagee  in 
real  estate  before  foreclosure. 
Implied  revocation  of  will  by  alienation  or  change  of  property. 

Cited  in  Coulson  v.  Holmes,  6  Sawy.  279,  Fed.  Cas.  No.  3,274,  holding  conveyance 
of  property  previously  devised  worked  a  revocation;  Cozzens  v.  Jamison,  12  Mo. 
App.  452,  holding  alienation  of  devised  property  by  the  testator  during  his  life 
renders  the  will  void  pro  ianto;  Warner  v.  Beach,  4  Gray,  162,  holding  revocation 
of  will  would  not  be  implied  where  testator  became  insane  and  continued  insane 
for  years,  his  wife  and  one  of  children  dying  and  the  property  changing  greatly 
in  value. 

16  AM.  BBC.  SSS,  HBATH  T.  WBLLS,  5  PICK.   140. 
Time  for  application  for  sale  of  decedent's  lands  for  debts. 

Cited  in  McCrary  v.  Tasker,  41  Iowa,  265,  holding  application  by  administrator 
de  bonis  non  thirteen  years  after  executor  had  given  notice  of  his  appointment 
was  not  made  within  reasonable  time;  Re  Godfrey,  4  Mich.  308,  holding  that 
license  would  not  be  granted  where  claims  of  creditors  against  administrator  had 
been  barred  by  lapse  of  time;  Dorman  v.  Lane,  6  111.  143,  holding  that  final  settle- 
ment would  bar  sale  commenced  more  than  a  year  afterwards. 

Cited  in  note  in  26  A.  S.  R.  27,  on  laches  in  applying  for  order  to  sell  real 
property  of  decedent  to  pay  debts. 

—  Avoidance  of  sale  made  after  statutory  time. 

Cited  in  Campau  v.  Gillett,  1  Mich.  416,  63  A.  D.  73,  holding  sale  by  an  ad- 
ministratrix under  a  license,  more  than  four  years  after  the  granting  of  letters, 
was  void;  Tarbell  v.  Parker,  106  Mass.  347,  holding  license  from  probate  court 
more  than  two  years  after  the  administrator  gave  his  bond  and  notice  to  sell  real 
estate  was  void;  Thayer  v.  Hollis,  3  Met.  369,  holding  levy  on  real  estate  on  judg- 
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ment  against  estate,  commenced  more  than  four  years  after  the  executor  gave 
notice  of  his  appointment,  was  void  as  to  all  devisees  except  executor. 
Enforceable  debts  as  basis  of  sale  of  lands  of  decedent. 

Cited  in  Lamson  v.  Schutt,  4  Allen,  359,  holding  administrator  could  not 
maintain  petition  to  sell  real  estate  for  payment  of  debts,  where  there  were  no 
debts  due  and  enforceable  at  law;  Howard  v.  Moore,  2  Mich.  220,  on  statute  of 
limitation  barring  administrator's  sales  of  real  estate. 

Cited  in  reference  note  in  63  A.  D.  77,  on  invalidity  of  authority  of  administra- 
tor to  sell  real  estate  of  decedent  to  pay  barred  debts. 
Bar  of  claims  against  estate. 

Cited  in  M'Broom  v.  The  Governor,  6  Port.  (Ala.)  32,  holding  statute  of  non- 
claim  a  complete  bar  to  action  against  executor;  Fretwell  v.  McLemore,  52  Ala. 
124,  holding  claims  of  heir  or  legatees  against  estate  of  surety,  growing  out  of 
misfeasance  of  his  principal,  barred  if  not  presented  within  eighteen  months  to 
administrator  of  surety;  Winchell  v.  Sanger,  73  Conn.  300,  66  L.RJL.  035,  47 
Atl.  706,  on  when  claim  barred  by  statute  limiting  time  for  presentment  of  claims; 
Carrington  v.  Manning,  13  Ala.  611,  holding  that  where  will  made  provision  for 
payment  of  debts  it  did  not  create  a  trust  in  favor  of  creditors  which  would 
take  a  barred  debt  out  of  the  statute  of  limitations,  or  prevent  the  bar  of  the 
statute  of  nonclaim. 
Right  or  duty  of  administrator  to  plead  statute  of  nonclaim  or  limltatlona. 

Cited  in  Willcox  v.  Smith,  26  Barb.  316;  Sanderson  v.  Sanderson,  17  Fla.  820,— 
holding  on  necessity  of  administrator's  pleading  statute  of  limitations  to  claims 
barred;  Smith  v.  Huie,  14  Ala.  201,  holding  in  an  action  by  administrator,  to  a 
plea  of  set-off  he  might  set  up  the  statute  of  nonclaim  or  limitations;  Ames  v. 
Jackson,  115  Mass.  508,  holding  payments  made  by  administrator  after  two  years 
from  appointment,  in  pursuance  of  promises  made  upon  a  valid  consideration  with- 
in two  years,  should  be  allowed;  Aiken  v.  Morse,  104  Mass.  277;  Studley  v. 
Josselyn,  5  Allen,  118,— on  when  debts  chargeable  against  estate. 

Cited  in  note  in  61  L.R.A.  751,  on  right  to  open  default  judgment  to  let  in  de- 
fense of  statute  of  limitations. 
Right  of  ousted  claimant  to  value  of  ImproTcments  on  land. 

Cited  in  Wales  v.  Coffin,  100  Mass.  177;  Plimpton  v.  Plimpton,  12  Cush.  468,— 
holding  party  claiming  under  a  warranty  deed  and  devested  of  title  was  entitled  to 
compensation  for  improvements;  Sunter  v.  Sunter,  100  Mass.  440,  77  N.  £.  407, 
holding  same  of  party  who  had  held  real  estate  for  more  than  six  years  before  writ 
of  entry  under  claim  of  title. 
Authority  of  probate  court. 

Cited  in  Palmer  ▼.  Oakley,  2  Dougl.  (Mich.)  433,  47  A.  D.  41,  holding  on  valid- 
ity of  acts  of  probate  court. 
—  As  to  sale  of  lands. 

Cited  in  Merrill  v.  Harris,  26  N.  H.  142,  57  A.  D.  360,  holding  on  authority  of 
probate  court  to  order  sale  of  ^-eal  estate. 

Cited  in  reference  note  in  86  A.  D.  653,  on  validity  of  order  of  sale  by  probate 
court  in  absence  of  circumstances  giving  it  jurisdiction. 
Conclusiveness  of  decree  of  probate  court. 

Cited  in  Allen  v.  Ashley  School  Fund,  102  Mass.  262,  holding  decree  of  probate 
judge  unappealed  from,  conclusive  as  to  advisability  of  selling  whole  real  estate 
of  deceased. 
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it  AM.  BfiC.  S86»  COM.  ▼.  CHAPIN,  5  PICK.   199. 
What  are  nrnTi^able  river*. 

Cited  in  Veazie  t.  Dwinel,  50  Me.  479,  holding  river  not  navigable  stream  above 
the  tide,  but,  being  capable  of  floating  logs,  boats,  and  rafts,  was  subject  to  the 
public  use;  Parsons  v.  Clark,  76  Me.  476,  holding  stream  subject  to  the  tide  and 
of  sufficient  size  to  give  passage  to  boats,  navigable;  Charlestown  v.  Middlesex 
County,  3  Met.  202,  holding  that  tidal  stream  did  not  cease  to  be  navigable  be- 
cause l^islature  had  authorized  erection  of  a  bridge  across  it;  Murdock  v.  Stick- 
ney,  8  Cush.  113,  on  what  was  a  navigable  river. 

Cited  in  reference  notes  in  38  A.  D.  727 ;  68  A.  D.  53,— on  what  are  navigable 
rivers ;  84  A.  D.  540,  on  what  were  navigable  rivers  at  common  law ;  84  A.  D.  540, 
on  rule  that  rivers  navigable  in  fact  are  navigable  at  law;  26  A.  D.  530,  on  nature 
of  non-navigable  rivers. 

Cited  in  notes  in  3  L.R^A.  406,  on  definition  of  navigable  stream;  13  L.RJIl.  828, 
on  what  constitutes  navigable  stream;  42  L.R.A.  313,  on  what  waters  are  navi- 
gable; 21  A.  D.  712,  on  what  are  navigable  rivers;  19  A.  D.  502,  on  navigable 
rivers  and  rights  of  fishery  therein;  3  L.R»A.  611,  on  what  are  private  streams. 

Disapproved  in  Shaw  t.  Oswego  Iron  Co.  10  Or.  371,  45  A.  R.  146,  holding 
stream  navigable  which  was  of  sufficient  size  to  float  logs  and  small  boats  a  part 
of  the  year. 
Power  of  state  to  make  regulations  for  protection  of  flsh. 

Cited  in  State,  Wellcr,  Prosecutor,  v,  Snover,  42  N.  J.  L.  341,  holding  that 
state  had  a  right,  by  legislation,  to  protect  fish  in  non-navigable  streams  and 
rivers;  People  v.  Bootman,  180  N.  Y.  1,  72  N.  E.  505,  2  A.  A  E.  Ann.  Cas.  226, 
19  N.  Y.  Crim.  Rep.  27,  holding  on  right  of  state  to  legislate  for  the  protection  of 
game  and  fish. 

Cited  in  reference  notes  in  37  A.  D.  50,  on  legislative  regulation  of  public  rights 
in  navigable  streams;  85  A.  D.  658,  on  right  of  state  to  regulate  rights  and 
privileges  of  fishing. 

Cited  in  notes  in  7  L.R.A.  135,  on  power  of  state  legislature  to  regulate 
fisheries;  39  IxR.A.  587,  on  right  of  government  to  prevent  obstruction  of  stream 
in  control  over  right  of  fishery. 
Public  right  as  to  fishing. 

Cited  in  reference  notes  in  23  A.  S.  R.  399,  on  right  of  fishery  in  public  waters ; 
38  A.  D.  727;  54  A.  D.  769, — on  public  right  of  fishery  in  navigable  waters;  42 
A.  D.  160,  on  common  right  of  fishing  in  navigable  stream;  7  A.  S.  R.  798,  on 
fishing  rights  of  public  in  tminclosed  fiats  between  high  and  low  water  mark  oi 
sea. 

Cited  in  notes  in  60  L.RA.  487,  on  public  right  of  fishery;  107  A.  8.  R.  235, 
on  matters  affecting  fishing  rights  of  public  as  public  nuisance. 
Rights  of  riparian  owners  in  non-navigable  rivers. 

Cited  in  Blood  v.  Nashua  k  L.  R.  Corp.  2  Gray,  137,  61  A.  D.  444,  holding  rail- 
road company  building  bridge  across  non-navigable  stream,  liable  in  damages  for 
obstructing  flow  of  water  away  from  mill  of  plaintiff;  McFarlin  v.  Essex  County, 
10  Cush.  904,  on  rights  of  riparian  owners  in  non-navigable  streams. 

Cited  in  note  in  5  L.R.A.  61,  on  riparian  rights  of  owners  bounding  on  navigable 


—  Rights  of  flshery. 

ated  in  Griffith  v.  Holman,  23  Wash.  347,  83  A.  S.  R.  821,  54  L.R.A.  178,  63 
Psc  239,  holding  that  riparian  owners  on  a  non-navigable  stream  owned  the  exclu* 


Digitized  by 


Google 


16  AM.  DEC]  NOTES  ON  AMERICAN  DECISIONS.  246 

sive  right  of  fishery  in  the  waters  flowing  along  their  land,  to  the  middle  of  the 
stream;  Cole  y.  Eastham,  133  Mass.  65;  Backus  v.  Detroit^  49  Mich.  110,  43  A.  B. 
447,  13  N.  W.  380;  Com.  v.  Alger,  7  Cush.  53, — ^holding  on  right  of  riparian  owner 
to  fishing  privileges  in  non-navigable  streams;  Com.  v.  Look,  108  Mass.  452,  hold- 
ing statute  forbidding  the  taking  of  certain  fish  at  certain  seasons  was  binding  on 
riparian  owners  of  non-navigable  streams. 

Cited  in  reference  notes  in  92  A.  D.  148,  on  right  to  fish  in  unnavigable  waters; 
58  A.  S.  R.  187,  on  riparian  owner's  exclusive  right  to  fish  in  non-navigable 
stream;  97  A.  D.  722,  on  right  to  fish  in  unnavigable  stream  being  in  owner,  to 
exclusion  of  public;  100  A.  D.  609,  as  to  several  and  exclusive  fishery  in  navigable 
waters. 

Cited  in  notes  in  13  A.  S.  R.  418,  on  right  to  hunt  or  fish  on  land  of  another; 
60  L.R.A.  508,  on  interference  with  other  fishery  rights  in  exercising  right  to  fish. 
—  As  to  passage  of  fish. 

Cited  in  Vinton  v.  Welsh,  9  Pick.  87;  Com.  v.  Essex  Co.  13  Gray,  239;  Swift  v. 
Falmouth,  167  Mass.  115,  45  N.  E.  184;  Parker  v.  People,  111  111.  581,  53  A.  R. 
643,— on  right  of  riparian  owner  to  prevent  the  free  passage  of  fish;  Barden  v. 
Crocker,  10  Pick.  383,  holding  that  an  action  might  be  maintained  against  a 
riparian  owner  for  blocking  the  passage  of  fish ;  Holyoke  Water-Power  Co.  v.  Ly- 
man, 15  Wall.  500,  21  L.  ed.  133;  Inland  Fisheries  v.  Holyoke  Water  Power  Co. 
104  Mass.  446,  6  A.  R.  247, — ^Iiolding  that  a  corporation  authorized  to  maintain 
a  dam  on  paying  damages  to  owners  of  fishing  rights  above  was  not  exempt  from 
maintaining  a  fishway. 

Cited  in  reference  note  in  84  A.  S.  R.  349,  on  requiring  fishways  in  dam. 
Indictable  obstruction  of  stream. 

Cited  in  State  v.  Webb's  River  Improv.  Co.  97  Me.  559,  55  Atl.  495,  holding  dam 
erected  by  corporation  in  accordance  with  its  charter,  injuring  riparian  owners, 
not  indictable  as  nuisance;  Renwick  v.  Morris,  3  Hill,  621,  on  right  to  indict  for 
nuisance. 
Remedy  for  yiolation  of  flsb  regulations. 

Cited  in  West  Point  Water  Power  &  Land  Improv.  Co.  v.  State,  49 
Neb.  218,  66  N.  W.  6,  holding  that  mandamus  would  lie  to  compel  owners  of  mill- 
dams  to  construct  and  maintain  fishways;  Lawton  v.  Steele,  152  V.  S.  133,  38  L. 
ed.  385,  14  Sup.  Ct.  Rep.  499,  afiirming  right  of  state  in  the  protection  of  fish, 
to  authorize  any  person  to  seize  and  destroy  nets  maintained  in  waters  of  the 
state;  Bearce  v.  Fossett,  34  Me.  575,  holding  that  private  parties  had  no  right  to 
make  fishways  in  a  private  dam,  when  statute  authorized  the  regulation  of  such 
fishways  by  a  committee. 

Cited  in  note  in  60  L.R.A.  524,  on  penalties  for  illegal  fishing. 
Public  easement  of  passage  in  non-navigable  river. 

Cited  in  Gaston  v.  Mace,  33  W.  Va.  14,  25  A.  S.  R.  848,  5  L.R.A.  392,  10  S.  E. 
60;  Brown  v.  Chadboume,  31  Me.  9,  50  A.  D.  641,  holding  non-navigable  stream  on 
which  logs,  boats,  and  rafts  might  be  floated,  though  it  was  private  property,  was 
subject  to  a  public  easement  of  passage;  The  Magnolia  v.  Marshall,  39  Miss.  109; 
Morgan  v.  Reading,  3  Smedes  &,  M.  366, — on  right  of  public  in  non-navigable 
rivers. 

Cited  in  notes  in  9  L.R.A.  807,  on  common  and  paramount  right  of  navigation; 
81  A.  D.  583,  on  right  of  public  or  of  individuals  to  use  water  courses  as  high- 
ways and  remedies  available  to  vindicate  right. 
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Bi^t  of  public  in  naTigmble  waters. 

Cited  in  Sutter  t.  Heckmim,  1  Alaska,  81,  holding  right  of  fishery  in  navigable 
waters  of  the  United  States,  common  to  all;  Moor  ▼.  Veazie,  32  Me.  343,  52  A.  D. 
655,  on  the  public  right  of  nayigation  on  navigable  rivers;  Sterling  v.  Jackson,  69 
Mich.  488,  13  A.  S.  B.  405,  37  N.  W.  845  (dissenting  opinion),  on  rights  of  public 
in  navigable  waters. 
Power  of  state  over  waterways. 

Cited  in  United  States  v.  New  Bedford  Bridge,  1  Woodb.  &  M.  401,  Fed.  Cas. 
No.  15,867,  on  power  of  state  over  waterways. 

Cited  in  note  in  39  L.R.A.  683,  on  municipal  power  over  water  and  water 
courses  as  nuisances. 

16  AM.  DEC.  S91,  WAIT  ▼.  MAXWEIili,  5  PICK.  217. 
New  trial  on  grounds  not  urged  below. 

Cited  in  State  v.  Hascall,  6  N.  H.  352;  Moore  t.  Ross,  11  N.  H.  547,~ 
holding  failure  to  give  an  instruction  not  requested  at  the  trial,  no  ground; 
Allen  V.  Blunt,  2  Woodb.  &  M.  121,  Fed.  Cas.  No.  217,  holding  same  where  no 
objections  were  raised  to  questions  asked  by  jury  on  trial;  State  v.  Camp, 
23  Vt.  551,  holding  same  where  inadvertently  witness  for  prosecution  testified 
to  material  facts,  it  not  being  shown  that  defendant  was  ignorant  of  the  fact 
or  that  he  has  sustained  any  injury;  Belmont  v.  Morrill,  60  Me.  314,  granting 
new  trial  where  cause  was  determined  on  statute  which  was  afterwards  dis- 
covered to  have  been  repealed. 

Cited  in  reference  notes  in  35  A.  D.  107,  on  necessity  of  raising  objections  on 
trial;  68  A.  S.  R.  899,  on  waiver  of  incompetency  of  evidence;  63  A.  S.  R. 
433,  on  objections  to  competency  of  witnesses;  29  A.  D.  470,  on  waiver  of  ob- 
jection to  incompetency  of  witness;  34  A.  D.  279,  on  waiver  of  objection  to 
evidence  not  made  at  the  trial. 

Cited  in  note  in  27  A.  D.  487,  on  raising  on  appeal  objections  not  taken  at 
the  trial. 
Effect  of  failure  to  object  to  evldenee. 

Cited  in  Bond  v.  Baldwin,  9  Ga.  9,  holding  admission  of  illegal  testimony  on 
the  trial,  not  objected  to  at  time,  not  good  ground  for  new  trial;  Com.  v. 
Johnson,  3  Del.  Co.  Rep.  117,  holding  admission  of  improper  evidence  not  ob- 
jected to,  not  ground  for  setting  aside  verdict;  Bumside  v.  Grand  Trunk  R.  Co. 
47  N.  H.  554,  93  A.  D.  474,  holding  special  objections  to  evidence  being  over- 
ruled, the  party  cannot  raise  the  incompetency  of  such  evidence  as  a  new 
ground;  Wheeler  v.  Rice,  8  Cush.  205,  holding  where  evidence  was  offered  for 
a  specific  purpose  and  rejected,  the  party  offering  could  not,  on  exceptions, 
maintain  its  admissibility  on  a  ground  not  stated  at  the  trial. 
Invalidity  of  conveyanoe  of  non  compos  mentis  under  guardianship. 

Cited  in  Elston  v.  Jasper,  45  Tex.  409;  Redden  v-  Baker,  86  Ind.  191,— 
holding  deed  of  person  duly  adjudged  insane,  void  absolutely;  Rannells  v.  Gemer, 
80  Mo.  474  (reversing  9  Mo.  App.  506),  holding  the  deed  of  a  non  eompoa 
mentiSf  with  guardian's  consent,  absolutely  void;  Pinkston  v.  Semple,  92  Ala. 
564,  9  So.  329,  holding  same  as  to  inebriate  who  had  been  deprived  of  the 
contr&l  of  his  estate  and  a  trustee  appointed;  Fitzhugh  v.  Wilcox,  12  Barb.  235, 
holding  contract  for  the  sale  of  land  executed  by  adjudicated  lunatic,  absolutely 
void. 

Cited  in  reference  note  in  52  A.  S.  R.  87,  on  validity  of  lunatic's  deed. 
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Cited  in  notes  in  70  A.  D.  492,  on  deeds  void  and  voidable;  71  A.  S.  R.  430, 
431;  19  L.RJl.  489,— on  Talidity  of  a  deed  made  by  an  insane  person;  19  L.RJL 
490,  on  validity  of  deed  by  insane  person  when  under  guardianship. 

—  Of  persons  not  adjudged  lunatics  or  not  under  guardianship. 

Cited  in  Crouse  v.  Holman,  19  Ind.  30;  Nichol  v.  Thomas,  53  Ind.  42;  Wolcott  v. 
Connecticut  General  L.  Ins.  Co.  137  Mich.  309,  100  N.  W.  569;  Cobum  t.  Ray- 
mond, 76  Conn.  484,  100  A.  S.  R.  1000,  57  Atl.  116,— -holding  deed  of  a  person 
non  compos  mentis,  not  under  guardianship,  voidable;  Freed  v.  Brown,  55  Ind. 
810;  Moran  v.  Moran,  106  Mich.  8,  58  A.  S.  R.  462,  63  N.  W.  989,— -holding 
deed  of  mental  incompetent,  executed  before  he  had  been  adjudicated  as  such, 
voidable  only;  Evans  v.  Horan,  52  Md.  602,  holding  unrecorded  deed  for  valuable 
consideration,  voidable  only  because  grantor  was  non  compos  mentis;  Riley 
V.  Carter,  76  Md.  581,  35  A.  S.  R.  443,  19  L.R.A.  489,  25  Atl.  667,— holding  deed 
of  lunatic  in  trust  for  creditors,  merely  voidable;  Allis  v.  Billings,  6  Met.  415, 
89  A.  D.  744,  holding  unrecorded  deed  of  non  compos  mentis,  voidable  only  and 
capable  of  ratification  when  he  was  of  sound  mind;  Blakeley  v.  Blakeley,  83 
N.  J.  Eq.  502,  refusing  to  avoid  a  deed  made  by  lunatic  before  unsoundness  was 
established  by  inquisition;  Wagener  v.  Harriott^  20  Abb.  N.  C.  283,  holding  fact 
that  person  had  been  judicially  committed  to  insane  asylum  did  not  of  itself, 
without  inquisition  found,  avoid  a  voluntary  transfer  made  while  in  asylum. 

Distinguished  in  Lewis  v.  Jones,  50  Barb.  645,  holding  that  the  will  of  a 
habitual  drunkard  subject  to  a  commission,  not  necessarily  void,  the  commission 
being  only  prima  facie  evidence  of  incapacity. 

—  Of  contracts  of  insane  persons. 

Cited  in  Tolson  v.  Gamer,  15  Mo.  494;  Hall  v.  Butterfield,  59  N.  H.  354, 
47  A.  R.  209;  Stannard  v.  Bums,  63  Vt.  244,  22  Atl.  460  (dissenting  opinion)  ; 
Allen  V.  Berry  hill,  27  Iowa,  534,  1  A.  R.  309  (dissenting  opinion),— on  validity 
of  contracts  of  insane  persons. 

Cited  in  reference  note  in  83  A.  D.  523,  on  validity  of  contracts  of  insane 
persons. 

Cited  in  notes  in  15  A.  D.  364,  as  to  whether  contracts  of  lunatics  are  void 
or  voidable;  16  E.  R.  C.  739,  on  avoidance  of  contract  of  alleged  insane  person; 
19  A.  D.  408,  on  insanity  affecting  testimentary  capacity  or  capacity  to  con- 
tract. 
When  parties  dealing  with  lunatics  protected. 

Cited  in  Odom  v.  Riddick,  104  N.  C.  515,  17  A.  S.  R.  686,  7  L.R.A.  118,  10  S.  E. 
609,  holding  purchaser  from  a  non  compos  mentis,  without  knowledge  or  no- 
tice of  it,  would  be  protected;  Hovey  v.  Hobson,  53  Me.  451,  89  A.  D.  705, 
holding  deed  of  insane  man  made  on  adequate  consideration,  but  never  ratified, 
might  be  avoided  in  the  hands  of  a  bona  fide  purchaser;  Key  v.  Davis,  1  Md.  32, 
holding  that  remainderaian  could  not  impeach  deed  of  a  tenant  in  tail  con- 
veying in  fee,  on  ground  that  grantor  was  non  compos  mentis;  American 
Trust  &  Bkg.  Co.  v.  Boone,  102  Ga.  202,  66  A.  S.  R.  167,  40  L.R.A.  250,  29 
S.  E.  182,  holding  bank  innocently  paying  money  on  cheek  drawn  by  lunatic 
who  had  been  adjudged  insane  would  not  be  protected. 
Necessity  of  notice  in  lunacy  proceedings. 

Cited  in  Eslava  v.  Lepretre,  21  Ala.  504,  56  A.  D.  266 ;  Conkey  v.  Kingman,  24 
Pick.  115;  McCurry  v.  Hooper,  12  Ala.  823,  46  A.  D.  280,— holding  appoint- 
ment of  guardian  for  person  alleged  to  be  non  compos  mentis,  void  where  no 
notice  was  given  to  the  individual  of  the  pendency  of  an  inquisition  of  his 
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sanity;  Moody  ▼.  Bibb,  00  Ala.  245,  holding  appointment  of  guardian  of  in- 
qnititioB  by  probate  eourt,  without  inquisition  of  lunacy  and  without  no- 
tiee  to  hinatic,  void;  Hamilton  v.  Probate  Court,  9  R.  I.  204,  bolding  no 
notioe  necessary  to  others  than  intended  ward,  of  application  for  appointment  of 
guardian  for  adult. 

Citel  in  notes  in  23  L.R.A.  741,  on  necessity  of  notice  of  lunacy  proceedings 
to  alleged   lunatic;    12  LJIJL.(N.S.)    896,  on  collateral  attack  on  lunacy  pro- 
ceedings for  want  of  notice  to  lunatic. 
Told  appointment  of  guardian  for  lunatic. 

Cited  in  Heckman  v.  Adams,  60  Ohio  St.  305,  34  N.  E.  155,  on  validity  of  ap- 
pointment of  guardian  for  nan  compos  mentu. 
What  constitutes  selsen. 

Cited  in  Vancleave  v.  Milliken,  13  Ind.  105,  holding  a  person  in  possession  of 
land  under  claim  of  title,  seised  of  the  land. 

Cited  in  note  in  125  A.  S.  R.  452,  as  to  what  constitutes  a  breach  of  cove- 
nant of  seisin. 

16  AM.  DEC.   S94,   SAUNBESIS  v.  FROST,   5   PICK.   259. 
Rights  of  subsequent  mortgagees. 

Cited  in  reference  note  in  63  A.  D.  154,  on  rights  of  subsequent  mortgagees. 
Mortgagor's  right  to  redeem. 

Cited  in  Sheldon  v.  Birmingham  Bldg.  &  L.  Asso.  121  Ala.  278,  25  So.  820, 
holding  that  before  foreclosure  mortgagor  has  no  right  to  redeem  until  the 
maturity  of  the  debt  secured,  and  by  terms  of  the  contract;  Chicago  &  I.  R.  Co.  v. 
Pyne,  80  Fed.  86,  on  right  to  redeem  before  maturity  of  debt. 

Cited  in  reference  note  in  69  A.  S.  R.  197,  on  junior  mortgagee's  right  to  re- 
deem from,  senior  mortgagee. 

Cited  in  notes  in  18  E.  R.  C.  277,  on  right  of  mortgagee  to  insist  that  all 
mortgages  be  redeemed  together;  18  E.  R.  C.  118,  on  right  to  redeem  mortgage 
before  day  fixed  for  payment  of  mortgage  moneys. 

—  Amonnt  necessary. 

Cited  in  Mann  v.  Richardson,  21  Pick.  355,  holding  that  where  several  in- 
stalments were  all  past  due  and  mortgagee  had  entered  for  condition  broken, 
mortgagor  might  not  redeem  until  payment  of  all  the  instalments. 

Cited  in  reference  note  in  50  A.  D.  44,  as  to  when  redemptioners  must  pay 
prior  mortgages. 

—  Right  of  snbrogatlon. 

Cited  in.Wyckoff  v.  Noyes,  36  N.  J.  Eq.  227,  holding  that  a  party  could  not, 
by  the  payment  of  a  mortgage,  be  subrogated  to  the  rights  of  the  holder  with- 
out payment  of  holder's  prior  claims;  Shapley  v.  Rangeley,  1  Woodb.  &  M.  213, 
Fed.  Cas.  No.  12,707,  on  right  of  subrogation. 
Rights  of  redeeming  oodebtor. 

Cited  in  McLaughlin  v.  Curtis,  27  Wis.  644,  holdinj^  that  tenant  redeeming  from 
foreclosure  sale  might  compel  contribution  from  comortgagors ;  Robinson  v. 
Leavitt,  7  N.  H.  73,  on  payment  of  a  mortgage  debt  by  one  of  several  liable  there- 
for, as  affecting  his  rights  as  against  the  others. 

Joinder  of  parties. 

Cited  in  reference  note  in  26  A.  D.  428,  on  joinder  of  mortgagees  in  bill  to  re- 
deem. 
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Power  of  equity  as  to  foreclosure  and  redemption. 

Cited  in  Libby  y.  Cobb,  76  Me.  471,  allowing  special  administrator  to  rsdeem 
land  of  ii\|«8tate,  where  the  right  to  redeem  was  liable  to  be  barred  by  fore- 
closure before  general  administrator  could  qualify. 
Accounting  by  mortgagee  in  possession  for  rents  and  profits. 

Cited  in  Strong  v.  Blanchard,  4  Allen,  538;  Chamberlain  v.  Connecticut  0.  R. 
Co.  54  Conn.  472,  9  Atl.  244, — ^holding  mortgagee  in  possession  must  apply  rents 
and  profits  to  discharging  of  the  debt;  Gibson  y.  Crehore,  6  Pick.  145,  holding  as- 
signee of  mortgage  have  possession,  liable  for  rents  and  profits  from  time  of  his 
taking  the  assignment;  Gevrish  y.  Black,  104  Mass.  400,  holding  that  in  the 
absence  of  negligence  and  fraud  a  mortgagee  in  possession  could  not  be  charged 
with  a  higher  rent  than  that  actually  received. 

—  For  interest. 

Cited  in  Gordon  y.  Lewis,  2  Sumn.  143,  Fed.  Cas.  No.  5,613,  holding  that,  where 
rents  and  profits  reoeiyed  exceed  the  interest  on  debt,  interest  on  such  surplus 
may  be  charged;  Morrow  y.  Tumey,  35  Ala.  131,  holding  mortgagee  in  posses- 
sion seeking  to  foreclose  a  mortgage  of  slaves,  chargeable  with  interest  on  the 
annual  hire  of  the  slaves  from  the  end  of  each  year  after  his  possession  com- 
menced. 
Bight  of  mortgagee  to  charge  mortgagor  with  insurance. 

Cited  in  Boston  &  W.  R.  Corp.  v.  Haven,  8  Allen,  350,  holding  that  mortgagee 
could  not  charge  for  insurance  effected  by  him  upon  the  property  without  re- 
quest of  mortgagor;  Plimpton  v.  Farmers*  Mut.  F.  Ins.  Co.  43  Vt.  497,  5 
A.  R.  297,  on  mortgagee's  interest  in  insurance  effected  by  mortgagor. 

Cited  in  note  in  54  A.  D.  696,  on  mortgagor's  right  as  to  insurance  procured 
independently  by  mortgagee. 

—  Right  to  charge  for  expenditures. 

Cited  in  Clark  v.  Smith,  1  N.  J.  £q.  121,  holding  mortgagee  who  spent  money 
in  making  beneficial  improvements,  without  consent  of  mortgagor,  could  not 
recover;  Dexter  v.  Arnold,  2  Sumn.  108,  Fed.  Cas.  No.  3,858,  holding  mortgagee 
bound  to  make  all  necessary  and  reasonable  repairs  on  mortgaged  premises 
while  in  his  possession;  Donohue  y.  Chase,  139  Mass.  407,  2  N.  E.  84,  holding 
mortgagee  entitled  to  recover  for  water  rent  chargeable  to  mortgagor  and  paid 
by  mortgagee  in  order  to  avoid  having  supply  cut  off. 
SuiBciency  of  tender  of  money. 

Cited  in  Continental  Ins.  Co.  v.  Busby,  3  Tex.  App.  Civ.  Cas.  (Willson)  124; 
Moore  v.  Cord,  14  Wis.  214;  Hawes  v.  Smith,  12  Me.  429, — on  when  a  tender  con- 
sidered valid  and  sufiicient;  Wilhite  y.  Ryan,  66  Ala.  106,  holding  a  tender  of 
money  with  a  condition  annexed  which  would  prejudice  the  rights  of  the  party 
refusing  to  accept  was  bad. 

Cited  in  reference  notes  in  22  A.  D.  225;  26  A.  D.  265,— on  sufficiency  and 
necessity  of  tender. 

Cited  in  note  in  77  A.  D.  471,  on  general  requisites  of  good  tender  and  effect 
thereof. 

—  With  demand  for  rights  as  condition. 

Cited  in  Buffum  v.  Buffum,  11  N.  H.  451,  holding  tender  with  a  request  that 
a  deed  to  which  the  party  was  entitled  be  executed,  was  not  conditional;  State  v. 
Central  P.  R.  Co.  21  Nev.  247,  30  Pac.  686,  holding  same  where  upon  payment  of 
taxes  the  statutory  receipt  was  demanded;  Halpin  v.  Phenix  Ins.  Co.  118  N.  Y. 
165,  23  N.  E.  482,  holding  debtor  might  upon  tender  of  payment  of  the  debt, 
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demand  return  of  secuiities  pledged  as  oolUteral;  Kennedy  y.  Moore,  91  Iowa, 
39,  53  N.  W.  1066,  holding  tender  of  amount  due  on  mortgage  claimed  by  as- 
signee may  be  conditioned  by  demand  for  note  and  mortgage  with  assignment  or 
release. 

Distinguished  in  Balme  t.  Wambaugh,  16  Minn.  116,  Gil.  106,  holding  tender 
of  payment  of  note  at  bank  where  it  was  payable,  the  payee  having  it  in  his 
possession,  on  condition  that  note  must  be  delivered  up^  did  not  discharge  the 
mortgage  security;  Bigelow  ▼.  Cassedy,  26  N.  J.  Eq.  657  (reversing  25  N.  J. 
Eq.  112),  where  a  subsequent  mortgagee,  who,  to  protect  his  interest,  made  as 
unconditional  tender  of  payment  to  first  mortgagee,  demanding  assignment  of  it, 
was  protected  as  against  first  mortgagee. 
Effect  of  payment  after  default  on  mortgage. 

Cited  in  Mussina  v.  Bartlett,  8  Port.  (Ala.)  277;  Fulgham  ▼.  Morris,  76  Ala. 
245, — holding  that  payment  of  past-due  instalments  of  mortgage  debt  after  bill 
filed  for  foreclosure  may  stop  further  proceedings. 

Cited  in  note  in  37  L.RJL  749,  on  stay  of  proceedings  to  enforce  mortgage  for 
part  of  mortgage  debt. 
Becovery  of  costs  In  equity. 

Cited  in  Barnard  v.  Savier,  2  Mich.  N.  P.  174;  Coleman  v.  Coleman,  2  Pearson 
(Pa.)  511;  Allen  y.  Lewis,  74  Ala.  379, — holding  in  equity  the  court  has  a  dis- 
cretion in  apportionment  of  costs;  Clark  v.  Reed,  11  Pick.  446,  holding  that 
plaintiff,  who  had  apparently  a  good  cause  of  action,  with  sufiicient  cause  for 
beginning  suit,  would  not  be  held  for  costs;  Couch  v.  Millard,  41  Hun,  212, 
denying  right  of  unsuccessful  defendant  to  recover  costs  out  of  plaintiff's  recovery 
of  money  in  the  action;  Coleman  v.  Brooke,  15  Phila.  302,  39  Phila.  Leg.  Int. 
158,  requiring  defendants,  successful  in  the  main  issue,  who  set  up  a  claim 
which  was  not  sustained  to  pay  as  much  of  the  costs  as  resulted  therefrom; 
Stone  V.  Locke,  48  Me.  425,  on  costs  in  equity;  Wallace  v.  Sheldon,  56  N^b.  55, 
76  N.  W.  418,  on  a  contestant's  right  to  recover  costs. 

Cited  in  reference  notes  in  77  A.  S.  R.  77,  on. subject  of  costs;  81  A.  S.  R.  24, 
on  liability  for  costs;  62  A.  S.  R.  734,  as  to  who  is  entitled  to  costs;  33  A.  D. 
475,  as  to  when  costs  are  not  allowed;  61  A.  S.  R.  161,  on  right  to  costs  in 
equity;  21  A.  D.  73;  42  A.  D.  504;  59  A.  D.  52,— on  costs  at  law  and  in  equity; 
50  A.  D.  68;  90  A.  D.  689;  46  A.  S.  R.  679,— on  discretion  of  court  as  to  costs 
in  equity;  46  A.  D.  426,  on  allowance  of  costs  by  lower  court  being  rarely  re- 
viewed in  equity;  72  A.  D.  394,  on  recovery  of  costs  by  mortgagee. 

Cited  in  note  in  88  A.  D.  182,  on  items  of  expense  recoverable  by  prevailing 
party  as  costs. 
—  On  bill  to  redeem. 

Cited  in  Sewall  v.  Sewall,  130  Mass.  201,  holding  in  a  bill  to  redeem  land 
plaintiff  was  not  entitled  to  costs,  not  having  made  tender  before  filing  bill 
and  defendant  not  entitled,  his  defence  being  groundless;  McNeil  v.  Call,  19  N.  H. 
402,  51  A.  D.  188,  holding  plaintiff  mortgagor  might  recover  costs,  the  con- 
duct of  the  agent  of  mortgagee  being  unconscientious  and  oppressive;  Bean 
T.  Brackett,  36  N.  H.  88,  holding  costs  would  be  allowed  to  the  petitioners,  the 
mortgage  being  discharged. 

Cited  in  note  in  18  E.  R.  C.  507,  on  right  of  mortgagee  to  costs  of  and  in- 
^'dent  to  action  to  redeem  or  foreclose  mortgage  and  how  right  to  costs  may  be 
lost  by  improper  conduct. 
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1«  AM.  DEC.   407,  BAIX  y.  CIiAFUN,  5  PICK.   SOS. 
What  allowable  as  amendment. 

Cited  in  Stevenson  v.  Mudgett,  10  N.  H.  338,  34  A.  D.  155;  Swan  t.  Nesmlth, 
7  Pick.  220,  19  A.  D.  282, — ^holding  that  declaration  might  be  amended,  on 
leave  of  court,  by  new  courts  for  the  same  cause  of  action  and  consist^it  with 
original  counts;  Tieman  v.  Woodruff,  5  McLean,  135,  Fed.  Cas.  No.  14,027, 
holding  that  an  amendment  would  not  be  struck  out  because  it  introduced  a  new 
cause  of  action  embraced  by  the  suit;  Smith  y.  Palmer,  6  Cush.  513,  holding  that 
a  new  count  growing  out  of  same  transaction  might  be  inserted  as  an  amend- 
ment, though  form  of  liability  be  different;  Prater  v.  Snead,  12  Kan.  447,  hold- 
ing amendment  to  conform  to  evidence  of  one  of  the  facts  which  entered  into 
a  description  of  the  cause  of  action,  but  which  did  not  substantially  change  it, 
allowable;  May  v.  Gesellschaft,  211  111.  310,  71  N.  E.  1001,  holding  that  a 
plaintiff  in  attachment  might  amend  his  declaration  in  tort  to  state  same 
cause  of  action  in  assumpsit;  Bishop  v.  Williamson,  11  Me.  405,  holding  pleading 
charging  a  postmaster  with  refusing  to  deliver  mail,  properly  amended  by  new 
count  charging  same  act  to  another,  who  was  wrongfully  allowed  to  care  for 
mail;  Bluehill  Academy  v.  Ellis,  32  Me.  260;  Perrin  v.  Keene,  19  Me.  355,  86 
A.  D.  759, — ^holding  in  suit  upon  note  given  in  settlement,  complaint  might  be 
amended  by  filing  new  count  for  the  original  claim;  Brewer  v.  East  Machias, 
27  Me.  489,  holding  action  in  mdehitatua  assumpsit  might  be  amended  by  new 
county  under  statute  covering  same  cause  of  action;  McConnell  v.  Leighton, 
74  Me.  415,  holding  that  to  action  originally  trover  new  counts  in  case  might  be 
added;  People  ex  rel.  Drew  v.  Circuit  Ct.  Judges,  1  Dougl.  (Mich.)  434, 
holding  that  counts  in  debt  to  recover  a  statutory  penalty  for  usury  could 
not  be  amended  by  substituting  counts  for  money  had  and  received;  Strang  t. 
Branch  Circuit  Judge,  108  Mich.  229,  65  N.  W.  969,  holding  an  amended 
declaration  which  counts  upon  the  same  contract  as  the  original  and  sets  up 
the  same  damage,  although  it  alleged  the  breach  in  a  different  manner,  did  not 
state  a  new  cause  of  action;  Davis  v.  Hill,  41  N.  H.  329,  holding  writ  alleg- 
ing damages  by  reason  of  defective  highway  in  a  particular  locality,  amendable  by 
charging  damage  to  have  resulted  from  want  of  barrier  to  protect  traveler;  Hay- 
ward  V.  Hapgood,  4  Gray,  437,  holding  court  had  no  power  to  allow  a  bill  in 
equity  to  be  substituted  for  a  count  in  contract;  Thomas  v.  United  States,  15  Ct. 
CI.  335  (dissenting  opinion)  ;  Snyder  v.  Harper,  24  W.  Va.  206;  Quillcn  v.  Ar- 
nold, 12  Nev.  234  (dissenting  opinion),— on  what  allowable  as  amendments. 

Cited  in  reference  notes  in  35  A.  D.  735,  on  amendment  of  pleadings;  9 
A.  8.  R.  173,  on  amendment  of  complaint;  39  A.  D.  68;  79  A.  D.  482,  on 
allowance  of  amendments  changing  cause  of  action;  34  A.  D.  697,  on  nonal- 
lowance  of  amendment,  which  changes  whole  character  of  litigation. 

Cited  in  notes  in  51  A.  S.  R.  424,  on  admissibility  of  amendments  changing 
form  of  action;  51  A.  S.  R.  420,  on  amendment  of  declaration  in  assumpsit 
changing  cause  of  action;  51  A.  S.  R.  414,  on  inadmissibility  of  amendments  to 
pleadings  because  of  changing  cause  of  action;  61  A.  D.  126,  on  amendments  of 
declarations  or  complaints  in  attachment;  35  L.R.A.  767,  on  right  of  attach- 
ment creditors  to  question  validity  of  attachment;  35  L.R.A.  782,  on  right  of 
creditors  to  question  validity  of  attachment  for  injury  to  vested  rights  by  altera- 
tion  of  amount  claimed. 
Amendment  ae  discharging  ball  or  writs  founded  on  declaration. 

Cited  in  Wood  v.  Denny,  7  Gray.  540,  holding  bail  not  discharged  by  allowing 
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a  declaration  on  money  counts  to  be  amended  by  adding  counts  upon  promia- 
scry  notes  which  were  the  real  cause  of  action  to  be  relied  on  under  money  count; 
Knight  ▼.  Dorr^  19  Pick.  48,  holding  same  where  in  an  action  against  two  de- 
fendants one  was  discharged  and  court  allowed  complainant  to  strike  out  his 
name  and  take  judgment  against  other;  Brown  y.  Howe,  9  Allen,  628,  holding 
same  of  introduction  of  count  for  work  done  and  materials  furnished,  the 
former  count  being  for  breach  of  contract  and  for  the  work  and  materials,  and 
the  bill  of  particulars  being  the  same;  Townsend  Nat.  Bank  v.  Jones,  151  Mass. 
454,  24  N.  E.  593,  holding  surety  on  bond  to  dissolve  attachment,  not  discharged 
where  the  declaration  was  amended  so  as  to  set  fortn  more  accurately  same  cause 
of  action ;  Merrick  v.  Greely,  10  Mo.  106,  holding  amendment  of  statement  of  the 
cause  of  action  not  changing  the  cause,  did  not  release  sureties ;  The  Maggie  Jones, 
1  Flipp.  635,  Fed.  Cas.  No.  8,947,  holding  amendment  of  libel  by  the  adding  co- 
libellant  did  not  discharge  the  surety  on  the  stipulation ;  Smith  y.  Brown,  14  N. 
H.  67,  holding  that  amendment  of  an  action  originally  brought  against  two,  by 
striking  out  the  name  of  one,  would  not  discharge  a  receiptor;  Boyd  y.  Beyille, 
91  Tex.  439,  44  S.  W.  287 ;  Mendes  y.  Freiters,  16  Ney.  388,— holding  an  amend- 
ment changing  the  form  of  an  action  merely,  or  adding  a  new  count  for  the  same, 
would  not  dissolve  an  attachment  as  to  interveners;  Norris  v.  Anderson,  181 
Mass.  308,  92  A.  S.  K.  420,  64  N.  E.  71,  holding  an  amendment  made  to  cure  a 
clerical  error  did  not  affect  the  validity  of  an  attachment;  Laighton  v.  Lord,  29  N. 
H.  237,  holding  alteration  of  writ  to  the  prejudice  of  subsequent  attaching  cred- 
itors would  dissolve  the  attachment  as  against  them. 

16  AM.  DEC.  409,  SAKOENT  y.  SOUTH6ATB,  5  PICK.  Sit. 
Equitable  defenses  to  negotiable  Instruments. 

Cited  in  Davis  v.  Miller,  14  Gratt.'l;  Britton  v.  Bishop,  11  Vt.  70,— holding 
overdue  note  subject  to  equitable  defenses,  good  against  indorsee;  Southard  v. 
Porter,  43  N.  H.  379,  holding  note  delivered  to  indorsee  before  maturity,  but  not 
indorsed  until  after,  subject  to  equitable  defenses  on  part  of  maker;  Thayer  v. 
Grossman,  1  Met.  416;  Pine  v.  Smith,  11  Gray,  38;  Spring  v.  Lovett,  11  Pick. 
417, — as  to  when  negotiable  instrument  subject  to  equitable  defenses. 

Cited  in  reference  note  in  39  A.  D.  710,  as  to  what  defenses  endorsee  of 
overdue  note  is  subject. 

Cited  in  notes  in  25  A.  D.  56,  on  equities  subject  to  which  indorsee  takes  over- 
due note;  4  L.R.A.  241,  on  authority  of  partner. 

Distinguished  in  Thayer  v.  Buffum,  11  Met.  398,  holding  indorsee  of  a  note 
on  demand  could  maintain  an  action  against  the  maker,  it  being  made  by  a 
firm  to  one  of  firm  members,  although  the  promisee  could  not  recover. 
—  Set-offs  In  action  by  indorsee  with  notice  or  after  dishonor. 

Cited  in  Edney  v.  Willis,  23  Neb.  56,  36  N.  W.  300;  Davis  v.  Neligh,  7  Neb. 
78, — holding  any  set-off  good  between  original  parties  was  good  between  maker 
and  indorsee  taking  after  maturity;  Bowen  v.  Snell,  9  Ala.  481,  holding  defend- 
ant might  show  that  the  suit  was  instituted  for  the  benefit  of  a  different  person 
from  the  one  indicated  in  the  record  and  against  whom  he  might  plead  offset; 
Baxter  v.  Little,  6  Met.  7,  39  A.  D.  707;  Bond  v.  Fitzpatrick,  4  Gray,  89; 
Shirley  ▼.  Todd,  9  Me.  83, — ^holding  maker  of  bill  might  set  off  claims  ngainst 
indorser  accruing  prior  to  transfer  of  the  bill;  Robinson  v.  Perry,  73  Me.  168; 
Stowers  v.  Barnard,  15  Pick.  221;  Barney  v.  Norton,  11  Me.  350, — holding  maker 
might  set  off  claims  against  payee;   Lewis  v.  Brooks,  9  Met.  367,  holding  in 
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Buit  on  demand  note  maker  might  set  off  a  judgment  recovered  by  him  against 
payee;  Armstrong  y.  Chadwick,  127  Mass.  166,  holding  maker  might  set  up  a  note 
and  mortgage  given  by  payee  as  consideration  for  note  in  suit  at  time  of  making; 
Tjrler  v.  Boyce,  135  Mass.  558;  Wood  v.  Warren,  19  Me.  23,— holding  that  maker 
may  plead  counterclaims  against  indorser;  Bumham  v.  Tucker,  18  Me.  179, 
holding  that  against  a  judgment  obtained  against  the  maker  by  an  indorsee, 
after  due  day,  the  maker  might  set  off  a  judgment  obtained  against  the  payee; 
Amercian  Bank  v.  Wall,  56  Me.  167,  holding  in  action  by  insolvent  bank  against 
indorser  he  might  set  off  bills  of  the  bank  which  he  held  at  the  time  of  its 
failure. 

Cited  in  reference  note  in  45  A.  D.  137,  as  to  whether  or  not  indorsee  of 
overdue  note  takes  subject  to  set-offs. 

Cited  in  notes  in  23  L.R.A.  328,  on  set-off  against  assignee  of  commercial  paper 
transferred  after  maturity;  46  L.RA..  793,  794,  on  rights  of  holder  of  negotiable 
paper  transferred  after  maturity  under  statutes  as  to  setoff  of  mutual  claims. 

Disapproved  in  Sheffield  v.  Parmelee,  8  Ala.  889;  holding  indorsee  of  bill  after 
maturity  not  affected  by  set-off  by  the  makers  against  the  indorser;  Chandler  v. 
Drew,  6  N.  H.  469,  26  A.  D.  704;  Leavitt  t.  Peabody,  62  N.  H.  185;  Cumberland 
Bank  v.  Hann,  18  N.  J.  L.  222;  Kilcrease  v.  White,  6  Fla.  45,— holding  that  in- 
dorsee of  overdue  note  does  not  take  subject  to  set-off  of  debt  due  from  indorser 
to  maker. 
Defc/ises  good  against  assignee. 

Cited  in  Barlett  v.  Pearson,  29  Me.  9,  on  defenses  to  assignment  of  chose  in 
action. 

Defense  of  set-off. 

Cited  in  Bemis  v.  Smith,  10  Met.  194,  holding  that  in  suit  by  assignee  of  in- 
solvent debtor  upon  covenants  of  warranty  in  deed  defendant  might  set  up  notes 
and  accounts  due  him  from  debtor;  Clark  v.  Parker,  4  Cush.  361,  holding  that 
where  choses  in  action  were  reassigned  the  debtor  in  action  in  name  of  assign- 
or might  avail  himself  of  same  defenses  as  if  brought  in  name  of  assignee; 
School  Diet.  No.  9  v.  Deshon,  51  Me.  454,  on  right  of  set-off  against  claim; 
Green  v.  Nelson,  12  Met.  567,  on  introduction  of  defense  of  set-off. 
Set-off  of  or  against  notes. 

Cited  in  Rice  v.  Rowland,  147  Mass.  407,  18  N.  E.  229,  holding  in  action  by 
payee  on  note  maker  might  set  off  notes  held  by  and  made  by  payee  to  him; 
Ranger  v.  Cary,  1  Met.  369;  Backus  v.  Spaulding,  129  Mass.  234;  Woods  v. 
Carlisle,  6  N.  H.  27;  Temey  v.  Wilson,  45  N.  J.  L.  282;  Eaves  v.  Henderson, 

17  Wend.  190;  Paige  v.  Cagwin,  7  Hill,  361,  42  A.  D.  68;  Fitch  t.  Gates,  39 
Conn.  866,— on  when  negotiable  instrument  subject  of  set-off. 
Indorsement  after  dishonor. 

Cited  in  reference  note  in  29  A.  D.  586,  on  necessity  of  demand  and  notice  to 
indorser  of  past  due  note. 

Cited  in  note  18  L.  ed.  U.  S.  932,  on  rights  of  holder  of  commercial  paper  trans- 
ferred after  maturity. 

Disapproved  in  Continental  Nat.  Bank  v.  Townsend,  87  N-.  Y.  8;  Holton  v. 
Hubbard,  49  La.  Ann.  715,  22  So.  338, — ^holding  note  not  dishonored  when 
indorsed  on  last  day  for  pajrment. 

1«  AM.  DEC.  415,  JONES  v.  PERCIVAIi,  5  PICK.  485. 
Easements  of  way  over  another's  lands. 

Cited  in  Rosser  v.  Bunn,  66  Ala.  89,  on  easement  presumed  by  prescription  or 
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long  user;  Nichols  v.  Luce,  24  Pick.  102,  36  A.  D.  302,  holding  eatement  might  be 
acquired  in  the  land  of  another  in  the  nature  of  right  of  way  from  neceMity. 

Cited  in  note  in  88  A.  D.  280,  281,  on  use  of  private  waya^ 
Nature  of  easement  of  way. 

Cited  in  Worthen  v.  Gamo,  182  Mass.  243,  65  N.  E.  67;  Hoyt  ▼.  Kennedy,  170 
Mass.  54,  48  N.  E.  1073,  holding  that  right  of  way  over  the  land  of  another  does 
not  consist  in  right  to  cross  the  land  in  any  direction  not  prejudicial  to  owner; 
Canon  City  &  S.  J.  R.  Co.  v.  Denver  &  R.  Q.  R.  Co.  Fed.  Cat.  No.  2,387 ;  Starkie 
V.  Richmond,  166  Mass.  188,  20  N.  E.  770;  Chase  v.  Perry,  132  Mass.  682,-H>n  the 
nature  of  a  right  of  way. 

Cited  in  note  in  100  A.  D.  115,  on  nature  of  ways. 
Location  essential  to  easements. 

Cited  in  Evangelical  Lutheran  St.  John's  Orphan  Home  v.  Buffalo  Hydraulic 
Asso.  64  N.  T.  661,  holding  easement  granted  for  building  a  dam  at  certain  loca- 
tion gave  no  rights  to  change  location ;  Chandler  v.  Jamaica  Pond  Aqueduct  Corp. 
126  Mass.  644;  Jennison  v.  Walker,  11  Gray,  423, — ^holding  same  of  right  to  build 
an  aqueduct  in  particular  place,  it  being  impossible  to  rebuild  in  old  location; 
Onthank  ▼.  Lake  Shore  &,  M.  8.  R.  Co.  8  Hun,  131,  holding  grant  to  use  certain 
pipes  to  carry  water  gave  no  right  to  use  larger  pipes,  taking  a  larger  amount 
of  water. 
Duty  to  reiMilr  way  over  another's  land. 

Cited  in  Abbott  v.  Jackson,  84  Me.  449,  24  Atl.  900,  holding  that  duty  to  keep 
in  repair  a  way  over  land  was  on  the  owner  of  the  easement. 

16  AM.  DEC.  417,  DOTY  v.  60RHAM,  6  PICK.   487. 
Implied  license  to  enter  on  lands. 

Cited  in  Berry  v.  Friedman,  102  Mass.  131,  78  N.  E.  305,  holding  landlord  who 
permitted  a  piano  to  be  brought  into  house  by  enlarging  window  would  be  pre- 
sumed, on  being  secured  for  damages,  to  license  removal  in  same  manner;  Hector 
V.  Boston  Electric  Light  Co.  161  Mass.  658,  25  L.R.A.  554,  37  N.  E.  773,  on  pre- 
sumption of  license  to  enter  on  property  of  another;  Agate  v.  Lowenbein,  4  Daly, 
62;  New  York  v.  New  York  &  S.  I.  Ferry  Co.  8  Jones  &  S.  232,— on  implied  license 
from  nature  and  situation  of  property. 

Cited  in  note  in  10  A.  D.  43,  on  trespass  against  one  going  on  land  to  remove 
buildings  erected  under  parol  license. 

Distinguished  in  McLeod  v.  Jones,  105  Mass.  403,  7  A.  R.  630,  holding  purchaser 
who  entered  and  took  furniture  during  absence  of  seller,  guilty  of  trespass,  no 
license  being  implied. 
Right  of  tenant  to  remove  fixtures. 

Cited  in  Hanrahan  v.  OTReilly,  102  Mass.  201,  holding  bowling  alleys  erected  in 
building  with  consent  of  owner,  removable  fixtures  prior  to  expiration  of  tenancy ; 
Morey  v.  Hoyt,  62  Conn.  642,  19  L.R.A.  611,  26  Atl.  127,  on  right  of  tenant  to  re- 
move fixtures  after  termination  of  tenancy;  Watriss  v.  First  Nat.  Bank,  124  Mass. 
571,  26  A.  R.  694,  holding  lessee  who  took  new  lease,  in  which  he  did  not  reserve 
previous  right  to  remove  fixtures,  could  not  thereafter  remove  them. 

Removable  fixtures. 

Cited  in  Haven  v.  Emery,  33  N.  H.  66,  holding  rails  laid  with  agreement  that 
they  remain  property  of  owners  until  paid  for  did  not  become  property  of  railroad 
company;  Mott  v.  Pahner,  1  N.  Y.  564,  holding  rails  built  into  a  fence,  under 
agreement  that  they  might  be  removed,  remain  personalty  as  between  landlord 
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and  tenant;  Steers  y.  Daniel,  4  Fed.  587;  Tread  way  y.  Sharon,  7  Nev.  87  (dissent- 
ing opinion),— on  when  fixtures  to  be  considered  part  of  realty;  Fifield  y.  Maine 
C.  R.  Co.  62  Me.  77,  holding  rails  and  sleepers  in  side  track,  personal^,  such  track 
not  being  part  of  realty. 

Cited  in  notes  in  19  L.R.A.  442,  on  effect  of  agreement  to  prevent  fixtures  from 
becoming  part  of  realty;  84  A.  S.  R.  896,  on  effect  as  to  third  parties  of  agreement 
that  fixtures  may  retain  character  of  personal  property. 
—  Buildings  as. 

Cited  in  Curtiss  y.  Hoyt,  19  Conn.  154,  48  A.  D.  149;  Curtis  y.  Riddle,  7  Allen, 
185;  Howard  v.  Fessenden,  14  Allen,  124;  Aldrich  v.  Parsons,  6  N.  H.  555;  Chicago 
&  A.  R.  Co.  y.  Goodwin,  HI  III  273,  63  A.  R.  622,— holding  that  buildings  erected 
upon  the  land  of  another,  with  owner's  consent,  remain  personal  property ;  Batchel- 
ler  y.  Commercial  Union  Assur.  Co.  143  Mass.  495,  10  N.  £.  321,  holding  same  of 
schoolhouse  erected  by  party  on  his  own  land,  but  under  an  agreement  that  it 
was  to  belong  to  the  district;  Lanphere  y.  Lowe,  3  Neb.  131,  holding  same  of  build- 
ing put  on  premises  by  tenant  and  set  on  blocks,  without  a  cellar  or  foundation; 
Hope  Mut.  Ins.  Co.  y.  Brolaskey,  35  Pa.  282,  holding  that  building  erected  upon 
property  of  another  may  remain  personalty;  Freeman  y.  Lynch,  8  Neb.  192,  hold- 
ing that  where  it  was  evident  that  a  house  built  in  a  makeshift  manner  was  in- 
tended to  be  permanent,  it  was  part  of  the  realty;  Com.  y.  Andrews,  1  Va.  Dec. 
190;  Andrews  y.  Auditor,  28  Gratt.  115, — holding  buildings  erected  on  land  of 
another  for  a  temporary  purpose,  with  agreement  giving  right  to  remove,  were 
personal  property;  Dame  v.  Dame,  38  N.  H.  429,  75  A.  D.  195,  holding  same  of 
house  erected  on  land  of  another  with  agreement  that  it  might  be  removed;  Frink 
V.  Branch,  16  Conn.  260;  Bean  v.  Brackett,  34  N.  H.  102;  Pope  v.  Skinkle,  45  N. 
J.  L.  39;  White  v.  Amdt,  1  Whart.  91;  Metcalf  v.  Hart,  3  Wyo.  513,  27  Pac.  900; 
McGreary  y.  Osborne,  9  Cal.  119,— on  when  buildings  on  land  may  be  treated  as 
personal  estate;  Gordon  y.  Miller,  28  Ind.  App.  612,  63  N.  E.  774,  holding  chattel 
mortgage  of  mill  estopped  from  denying  that  mortgaged  property  was  personalty; 
Hamlin  y.  Parsons,  12  Minn.  108,  Gil.  59,  90  A.  D.  284,  holding  mortgage  lien  on 
a  house  and  lot  followed  the  house,  on  its  being  removed  to  another  lot  without  the 
consent  of  mortgagee. 

Cited  in  note  in  14  L.R.A.  ( N.S. ) .  440,  on  character  of  building  placed  by  consent 
on  another's  land  as  real  or  personal  property,  in  absence  of  agreement  as  to  its 
character. 

Distinguished  in  Poor  v.  Oakman,  104  Mass.  309,  where  church  was  erected  on 
land  of  another,  with  permanent  foundations  and  no  intention  to  remove  it. 
Presumption  as  to  regularity  of  offlclal  acts. 

Cited  in  Brooks  v.  Rooney,  11  Ga.  423,  56  A.  D.  430,  holding  sale  made  by  a 
de  facto  deputy  good  as  to  third  persons;  Hutchings  v.  Van  Bokkelen,  34  Me.  126, 
holding  that  acts  of  one  acting  in  the  discliarge  of  the  duties  of  a  public  office, 
without  producing  his  authority,  but  under  color  thereof  would  be  held  valid; 
Gleason  v.  Sloper,  24  Pick.  181,  holding  that  an  instrument  signed  by  certain  per- 
sons as  selectmen  of  a  town,  admissible  without  proof  that  such  individuals  were 
in  fact  selectmen;  Prescott  v.  Hayes,  42  N.  H.  56;  Board  of  Auditors  v.  Benoit, 
20  Mich.  176,  4  A.  R.  382, — holding  official  acts  of  party  acting  under  color  of 
right,  valid;  Foot  v.  Stiles,  57  N.  Y.  399,  holding  failure  of  an  officer  to  execute 
and  file  his  official  bond  did  not  render  his  official  acts  void;  Saline  County  v. 
Anderson,  20  Kan.  298,  27  A.  R.  171;  Twombly  v.  Kimbrough,  24  Ark.  459, — hold- 
ing on  presumption  of  validity  of  official  acts. 
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Berocable  lioeiues. 

Cited  in  Wickersham  ▼.  Orr,  9  Iowa,  253,  74  A.  D.  348,  holding  lioenM  to  build 
a  partition  wall  <m  the  land  of  another,  not  revocable. 
Parol  eyidence  to  show  person's  action  was  In  ofltolal  capacity. 

Cited  in  Dillingham  v.  Smith,  30  Me.  370,  holding  that  it  might  be  proved  by 
parol  that  persons  claiming  to  act  for  tiie  public  were  acting  county  oommis- 
lioners. 

Oilcers  de  facto. 

Cited  in  reference  note  in  19  A.  D.  69,  on  authority  of  officer  de  facto, 

le  AM.   DEC.    419,   nCGUCB  ▼.   BOSWORTH,    5   PICK.   498. 
Tax  assessment  valid  In  part. 

Cited  in  Sanford  y.  Dick,  15  Conn.  447,  nolding  erroneous  taxation  of  party 
did  not  render  the  tax  void  as  to  remainder  of  assessment;  Boody  y.  Watson,  64 
N.  H.  162,  9  Atl.  794,  on  effect  of  partial  invalidity  on  a  tax  assessment. 
Right  to  recover  Illegal  assessment. 

Cited  in  Ware  v.  Percival,  61  Me.  391,  14  A.  R.  666,  holding  that  party  whose 
property  was  sold  to  pay  illegal  assessment  might  recover  damages;  Hill  v.  Liv- 
ingston County,  12  N.  Y.  52  (dissenting  opinion),  on  right  to  recover  tax  illegally 
assessed. 

Liability  of   assessors  for  taxes  Illegally  assessed. 

Cited  in  Little  v.  Merrill,  10  Pick.  543,  holding  person  compelled  to  pay  illegal 
school  tax  had  a  right  of  action  against  assessors;  Freeman  v.  Kenney,  15  Pick. 
44;  Thurston  v.  Martin,  5  Mason,  497,  Fed.  Cas.  No.  14,018, — holding  same  as  to 
collector  for  enforcing  tax  wrongfully  levied  on  a  nonresident;  Herriman  v. 
Stowers,  43  Me.  497,  holding  assessors  who  levied  tax  against  a  resident  of  another 
town,  over  which  they  had  no  jurisdiction,  not  protected;  Fuller  v.  Gould,  20  Vt. 
643;  Palmer  v.  Lawrence,  6  Lans.  282,— on  liability  of  assessors  for  levying  invalid 
tax;  Lyon  v.  Huthard,  62  Mich.  271,  17  N.  W.  839,  holding  party  who  paid  im- 
proper tax  under  protest,  to  prevent  seizure  of  goods,  might  recover  from  officer 
eollecting  it  so  long  as  it  remains  in  his  hands. 

Cited  in  reference  note  in  24  A.  D.  121,  on  liability  of  assessors  for  taking 
property  to  pay  illegal  tax. 

Distinguished  in  Baker  v.  Allen,  21  Pick.  382,  holding  that  under  statute  asses- 
sors are  not  liable  for  taxing  party  of  whom  they  had  no  jurisdiction,  where 
they  showed  fidelity  and  integrity  in  the  exercise  of  their  duties. 
Residence  as  tmsis  for  tax. 

Cited  in  Ware  v.  Sherburne,  8  Cush.  267,  holding  person  who  withdrew  from  a 
parish  after  a  vote  to  raise  money  for  expenses  for  the  ensuing  year  could  not  be 
legally  assessed  for  the  money  so  voted;  Dow  v.  Sudbury,  5  Met.  73,  holding  a 
person  who  withdrew  from  a  parish  before  the  expiration  of  the  year,  not  liable  to 
assessment  for  the  ensuing  year;  Harrington  v.  Glidden,  179  Mass.  486,  88  A.  S. 
R.  613,  61  N.  E.  54,  holding  on  effect  of  want  of  jurisdiction  on  validity  of  a  tax. 
Relevy  and  reassessment. 

Cited  in  Woodbridge  v.  Cambridge,  114  Mass.  485,  holding  that  a  valid  order  of 

Assessment  could  not  be  rescinded  at  a  subsequent  meeting,  where  it  had  already 

taken  effect;  Higgins  v.  Chicago,  18  111.  276,  holding  city  might  not  question  an 

uaessment  for  irregularities,  where  it  has  made  confirmation;  Oakham  v.  Hall, 

Am.  Dec.  VoL  in.--17. 
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112  Mass.  535,  holding  that  where  original  assessment  was  valid,  reassessment 
was  void. 

Distinguished  in  Eddy  v.  Wilson,  43  Vt.  362,  holding  relevy  of  a  tax  valid,  it 
being  the  same  as  the  sum  of  two  former  levys. 

16  AM.  DEC.  428,  FUIiLBR  ▼.  HUBBARD,  6  COW.  18.     Affirmed  in  7 

Cow.  58,   17  A.  D.  498. 
Demand  to  fix  default  on  contract. 

Cited  in  Hartley  v.  James,  50  N.  Y.  38;  Northrup  v.  Mead,  121  App.  Div.  385, 
106  N.  Y.  Supp.  150, — holding  that  to  put  a  party  in  default  on  a  defendant  con- 
tract there  must  be  a  demand  of  performance;  Childers  v.  Lee,  5  N.  M.  576,  12 
L.R.A.  67,  25  Pac.  781,  holding  that  one  cannot  hold  another  on  a  contract  for 
renewal  of  a  lease  without  demanding  compliance  with  contract;  Bruce  v.  Tilson, 
25  N.  Y.  194,  holding  when  an  act  is  to  be  done  requiring  time  for  its  perform- 
ance a  reasonable  time  must  be  given  for  its  performance,  after  demand;  Ho3rt  v. 
Hall,  3  Bosw.  42,  holding  that  to  put  vendor  of  boat  in  default  he  must  be 
shown  to  have  refused  to  receive  what  was  due  and  to  deliver  a  bill  of  sale. 
—As  to  contract  for  conveyance  of  real  property. 

Cited  in  Kiiikead  v.  Shreve,  17  Cal.  275;  Dowdney  v.  McCullom,  59  N.  Y.  367; 
Dowdney  v.  McCollom,  48  How.  Pr.  342, — holding  that  vendee  must  make  a  de- 
mand for  a  deed;  Garlock  v.  Lane,  15  Barb.  359,  holding  that  vendee  must  tender 
payment  and  demand  deed;  Fairbanks  v.  Dow,  6  N.  H.  266,  holding  that  security 
for  purchase  money  must  be  tendered  and  deed  demanded;  Raudabaugh  v.  Hart, 
61  Ohio  St.  73,  76  A.  S.  R.  361,  55  N.  E.  214,  holding  an  averment  of  a  readiness 
and  willingness  to  perform,  not  sufficient;  Barton  v.  Port  Jackson  &  U.  F.  PL 
Road  Co.  17  Barb.  397,  holding  that  mortgagee  must  aver  and  prove  a  demand 
and  refusal  of  mortgagor  to  execute  mortgage;  Webb  v.  Steiner,  113  Mo.  App.  482, 
87  S.  W.  618,  holding  party  who  advances  money  in  part  performance  and  then 
refuses  to  complete,  the  other  party  being  ready  and  willing,  cannot  recover  back 
the  money  so  advanced;  Ziehen  v.  Smith,  148  N.  Y.  558,  42  N.  E.  1080  (reversing 
2  Misc.  287,  24  N.  Y.  Supp.  922),  holding,  if  the  vendor  is  unable  to  perform 
at  time  provided,  a  formal  demand  or  tender  by  vendee  is.  not  necessary;  Field  v. 
Martin,  49  Ga.  268,  holding  demand  not  necessary  where  obligor  has  sold  land  to 
third  person  and  completed  such  conveyance. 

Cited  in  reference  notes  in  17  A.  D.  502;  24  A.  D.  129,  — on  vendee's  duty  as  to 
demanding  deed;  44  A.  D.  636,  on  necessity  of  party  entitled  to  deed  demanding 
same. 
Renewal  of  demand  after  time  to  prepare  deed. 

Cited  in  Foote  v.  West,  1  Denio,  544;  Camp  v.  Morse,  5  Denio,  161;  Connelly  v. 
Pierce,  7  Wend.  129;  Lutweller  v.  Linnell,  12  Barb.  512;  Hackett  v.  Huson,  3 
Wend.  249, — holding  that  to  put  vendor  in  default  it  is  necessary  that  vendee 
should  demand  a  deed  and  wait  a  reasonable  time  for  defendant  to  get  it  drawn 
and  then  again  present  himself  to  receive  it;  Fuller  v.  Williams,  7  Cow.  53,  17  A. 
D.  498  (affirming,  6  Cow.  13),  to  same  effect;  Dye  v.  Montague,  10  Wis.  18,  hold- 
ing same,  though  vendor  has  covenanted  to  convey  by  a  day  certain;  Wells  v. 
Smith,  2  Edw.  Ch.  78,  holding  that  after  such  demand  vendor  is  allowed  a 
reasonable  time  for  drawing  papers  and  executing  the  deed;  Morris  v.  Sliter,  1 
Denio,  59,  holding  that  vendor  has  a  reasonable  time  to  complete  a  conveyance 
after  time  of  payment. 

Distinguished  in  Carpenter  v.  Brown,  6  Barb.  147,  holding  that  on  contract  call- 
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ing  for  deed  on  date  designated  but  one  demand  is  required;  Pearsall  v.  Frazer,  14 
Barb.  5G4,  holding  that  requirement  of  two  demands  is  laid  down  as  a  rule  of 
evidence  and  not  a  rule  of  pleading. 

Modified  in  Gray  v.  Dougherty,  25  Cal.  266,  holding  but  one  demand  necessary. 
Bringing  action  as  demand. 

Cited  in  New  Orleans  v.  Warner,  175  U.  8.  120,  44  L.  ed.  96,  20  Sup.  Ct.  Rep. 
44,  holding  commenconent  of  suit  suflBcient  demand  to  charge  a  city  with  interest 
from  that  day  on  taxes  illegally  collected. 
Performance  to  pnt  other  party  In  defanlt. 

Cited  in  Slocum  v.  Despard,  8  Wend.  615,  holding  party  cannot  recover  without 
a  distinct  and  special  averment  of  performance  of  defendant  covenant;  Lawrence 
V.  Simons,  4  Barb.  354,  holding  failure  or  inability  on  defendant's  part  to  perform 
must  be  sho'wn. 

Cited  in  reference  note  in  44  A.  D.  546,  on  tender  of  deed  in  action  for  pur- 
chase money  when  covenants  are  mutual. 

Cited  in  note  in  31  A.  D.  278,  on  necessity  of  performance  of  tender  of  perform- 
ance on  part  of  vendor. 
Duty  to  prepare  conveyance  as  between  vendor  and  purchafier. 

Cited  in  Guthrie  v.  Thompson,  1  Or.  353 ;  Ritchie  v.  Bennett,  35  App.  Div.  68, 
54  N.  Y.  Supp.  379, — holding  that  vendee  is  not  required  to  tender  a  deed  to 
vendor  to  be  executed;  Arledge  v.  Rooks,  22  Ark.  427,  holding  it  duty  of  vendor 
to  prepare  and  deliver  deed,  on  tender  of  payment  and  demand  of  deed  by  vendee ; 
S^th  V.  Henry,  7  Ark.  207,  44  A.  D.  540,  holding  that  it  devolves  on  vendor  to 
prepare  and  tender  deed. 

Cited  in  reference  note  in  26  A.  D.  625,  as  to  whether  vendor  or  vendee  shall 
prepare  deed. 
Deed  required  by  agreement  to  "convey  In  fee." 

Cited  in  Ryder  v.  Jenny,  2  Robt.  56,  holding  deed  without  covenants  sufficient; 
Jerome  ▼.  Scudder,  2  Robt.  169,  holding  a  tender  of  conveyance  subject  to  two 
mortgages  and  outstanding  leases,  not  sufficient;  Long  v.  Allen,  2  Fla.  403,  50  A. 
D.  281,  on  significance  of  covenant  "to  give  a  good  and  sufficient  deed." 

Cited  in  reference  note  in  39  A.  D.  56,  as  to  how  covenant  to  give  ''good  deed" 
IS  satisfied. 

Distinguished  in  Penfield  v.  Clark,  62  Barb.  584,  holding  contract  not  satisfied 
by  giving  a  deed  in  which  conveys  a  fee  encumbered  by  liens. 

Disapproved  in  Dwight  v.  Cutler,  3  Mich.  566,  64  A.  D.  105,  holding  an  agree- 
ment to  convey,  where  no  contrary  intention  is  shown,  gives  vendee  a  right  to  a 
deed  containing  usual  covenants  of  title. 
Recovery  of  purchase  money  on  defanlt  of  vendor. 

Cited  in  Cooper  v.  Brown,  2  McLean,  495,  Fed.  Cas.  No.  3,191,  holding  that 
after  deed  refused  assumpsit  will  lie  for  purchase  money  paid. 

Cited  in  reference  note  in  47  A.  D.  732,  on  assumpsit  for  money  paid  on  execu- 
tory contract  to  convey  lands  where  title  defective. 

Cited  in  note  in  50  A.  D.  680,  681,  on  recovery  of  money  paid  on  contract  to 
purchase. 

Distinguished  in  Fletcher  v.  Button,  6  Barb.  646,  holding  in  an  action  for  breach 
of  covenant,  the  purchase  money  having  been  fully  paid,  the  plaintiff  may  recover 
the  amount  of  the  purchase  money  actually  paid,  with  interest. 
Reasonable  time  for  performance  of  contract  duty. 

Cited  in  Barber  v.  Cary,  11  Barb.  549,  holding  plaintiff  in  foreclosure  entitled 
to  a  reasonable  time  to  pay  over  surplus  to  mortgagor. 
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Right  to  rescind  contract  for  sale  of  lands. 

Cited  in  Fay  v.  Oliver,  20  Vt.  118,  49  A.  D.  764,  holding  that,  where  contract 
has  been  so  far  carried  out  that  the  parties  cannot  be  placed  in  statu  quo,  neither 
party  can  alone  rescind. 

Cited  in  note  in  30  L.R.A.  66,  on  right  of  vendee  to  rescind  contract. 
Title  taken  by  fi^rantee  of  encumbered  land. 

Cited  in  Fort  v.  Burch,  6  Barb.  60,  holding  that  a  deed  from  a  mortgagee  con- 
veys interest  of  mortgagee  in  land  and  debt. 
Time  as  nonessential  in  eqnity. 

Distinguished  in  Anderson  v.  Frye,  18  111.  94,  holding  that,  although  time  is  not 
of  the  essence  of  the  contract  in  equity,  yet  party  who  has  been  guilty  of  gross 
laches  will  be  left  to  remedy  at  law. 
Right  of  action  for  breach  of  agreement  to  convey. 

Cited  in  reference  note  in  49  A.  D.  697,  on  vendee's  right  to  sue  for  breach  of 
contract  to  convey. 
Decree  devesting  legal  title  to  land. 

Cited  in  reference  notes  in  38  A.  D.  697,  on  effect  of  judgment  to  vest  title  in 
defendant;  59  A.  D.  667,  on  effect  of  decree  in  equity  to  devest  legal  title  to  real 
property. 

16  AM.  DEC.  429,  VERNON  80C.  y.  HlliliS,  6  COW.  23. 
Necessity  of  proving  corporate  existence. 

Cited  in  reference  notes  in  35  A.  D.  229,  on  necessity  of  proving  corporate  exist- 
ence; 40  A.  D.  475,  as  to  whether  corporation  must  prove  its  corporate  existence 
under  general  issue;  43  A.  D.  465,  on  necessity  that  plaintiff  corporation  show 
due  incorporation  under  plea  of  general  issue ;  36  A.  D.  499,  on  general  issue  plead- 
ed to  action  by  corporation  as  excusing  proof  of  incorporation. 

Cited  in  note  in  24  A.  D.  58,  on  necessity  of  corporation  proving  its  incorpora- 
tion under  general  issue. 
Holding  over   by   corporate  oiBcers. 

Cited  in  Congregational  Soc.  v.  Sperry,  10  Conn.  200,  holding  committee  of 
ecclesiastical  society  appointed  "for  the  year  ensuing*'  continue  to  hold  their  of- 
fices until  superseded  by  the  appointment  of  another  committee;  Sparks  v.  Farm- 
ers' Bank,  3  Del.  Ch.  274,  holding  same  as  to  the  cashier  of  an  incorporated  bank, 
under  a  charter  directing  an  annual  election  of  officers;  Tuley  v.  State,  1  Ind.  500, 
Smith  (Ind.)  299,  holding  same  as  to  a  school  commissioner  elected  for  ensuing 
year;  State  ex  rel.  Carson  v.  Harrison,  113  Ind.  434,  3  A.  S.  R.  663,  16  N.  E.  384, 
holding  same  as  to  public  officers  where  by  the  Constitution  officers  are  elected  for 
a  term  and  until  their  successors  are  elected  and  qualified;  Bath  v.  Reed,  78  Me. 
276,  4  Atl.  688,  holding  same  as  to  a  city  assessor  elected  for  the  term  of  three 
years ;  Philips  v.  Wickham,  1  Paige,  500,  on  acts  of  officers  holding  over  until  suc- 
cessors are  appointed;  State  ex  rel.  Ives  v.  Choate,  11  Ohio,  511  (dissenting  opin- 
ion), on  the  termination  of  the  tenure  of  a  public  officer. 

Disapproved  in  Beck  v.  Hanscom,  29  N.  H.  213,  where  charter  made  no  provision 
that  the  city  marshal  should  hold  office  after  the  expiration  of  his  term. 
Acts  of  de  facto  corporate  officers. 

Cited  in  Ohio  &  M.  R.  Co.  v.  McPherson,  35  Mo.  13,  86  A.  D.  128,  holding  their 
authority  can  be  questioned  only  by  a  direct  proceeding  for  their  ouster;  Decorah 
T.  Bullis,  25  Iowa,  12;  People  ex  rel.  Hodgkinson  v.  Stevens,  6  Hill,  616;  Doremus 
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▼.  Dutch  Reformed  Church,  3  N.  J.  Eq.  332,  holding  as  to  third  person,  acts  of 
oSicers  de  facto  are  binding  on  corporation;  Presbyterian  Soc  v.  Smithers,  12 
Ohio  St.  248,  holding  that  title  of  de  facto  trustees  of  a  religious  society  can  only 
be  tried  hy  direct  proceeding  in  nature  of  quo  warranto;  Hughes  v.  Parker,  20  N. 
H.  58,  holding  that  title  of  irregularly  elected  directors  of  a  corporation  cannot  be 
inquired  into  under  a  bill  to  restrain  them  from  exercising  the  functions  of  their 
office;  Hussey  v.  Gallagher,  61  Ga.  86,  denying  an  injunction  against  acts  of  of- 
ficers of  a  religious  corporation;  All  Saints  Church  v.  Lovett,  1  Hull,  191,  holding 
acts  of  de  facto  trustees  valid;  Batteron  v.  Thompson,  8  Phila.  251,  28  Phila.  Leg. 
Int.  172,  holding  same  as  to  duties  performed  by  a  vestry  de  facto;  Boardman  v. 
Keystone  Standard  Water  Co.  8  Lane.  L.  Rev.  33,  holding  assignment  made  by  di- 
rectors de  facto  of  corporation  valid;  Re  Mohawk  k  H.  R.  R  Co.  19  Wend.  135, 
holding  acts  of  de  factQ  inspectors  of  a  corporate  election,  valid;  Lord  v.  Equita- 
ble L.  Assur.  Soc.  67  Misc.  417,  108  N.  Y.  Supp.  67,  denying  the  right  of  a  stock- 
holder to  attack  collaterally  acts  of  de  facto  directors;  The  Vigilancia,  19  C.  C.  A. 
528,  38  U.  S.  App.  563,  73  Fed.  452,  holding  stockholders  estopped  to  question  au- 
thority of  officers  irregularly  elected,  as  against  third  person;  Stillman  v.  Asso- 
ciated Lace  Makers'  Co.  14  Misc.  503,  35  N.  Y.  Supp.  1071,  holding  that  service 
of  summons  on  the  president  de  facto  of  a  corporation  gives  jurisdiction. 

Cited  in  note  in  15  L.RA.  419,  as  to  directors  de  facto, 
—  De  facto  ofHcers  of  public  corporations. 

Cited  in  State  ex  rel.  Mitchell  v.  Tolan,  33  N.  J.  L.  195,  holding  that  aeU 
of  a  common  council  of  a  municipal  corporation  cannot  be  questioned  by  showing 
the  ill^^lity  of  the  election  of  its  members;  Cochran  v.  McCleary,  22  Iowa,  75, 
holding  acts  and  votes  of  de  facto  alderman  valid  in  collateral  suits  and  proceed- 
ings; Floumoy  v.  Clements,  7  Ala.  535,  holding  service  of  writ  by  a  de  facto 
sheriff,  good ;  Brown  v.  Lunt,  37  Me.  423,  holding  same  as  to  an  acknowledgment 
by  ^  de  facto  justice;  Plymouth  v.  Painter,  17  Conn.  585,  44  A.  D.  574,  holding 
flame  as  to  an  act  of  a  grand  juror,  though  his  oath  was  irregularly  taken; 
Sudbury  v.  Steams,  21  Pick.  148,  upholding  acts  of  officers  elected  at  a  parish 
meeting,  though  illegal  votes  may  have  been  cast;  Hinton  v.  Linds9.y,  20  Ga. 
746,  holding  justice  of  the  peace  who,  notwithstanding  his  removal  into  an  adjoin- 
ing district,  continues  to  act  under  his  former  commission,  is  a  de  facto  officer; 
Fairfield  County  Tump.  Co.  v.  Thorp,  13  Conn.  173,  on  acts  of  de  facto  officers. 
Distinguished  in  Com.  ex  rel.  Hensel  v.  Waller,  28  W.  N.  C.  252,  10  Pa.  Co.  Ct 
111,  8  Lane.  L.  Rev.  281,  48  Phila.  Leg.  Int.  312,  holding  in  a  proceeding  to  test 
an  otRcer'B  title  to  office,  officer  must  show  he  has  a  title  to  it  de  jur0. 
Forfeiture  of  franchise. 

Cited  in  Thompson  v.  People,  23  Wend.  537,  holding  that,  where  it  is  shown 
that  a  trust  has  vested  under  a  franchise,  the  presumption  is  that,  it  remains  so 
until  otherwise  judicially  declared. 

Cited  in  reference  notes  in  30  A.  D.  497;  42  A.  D.  109,^n  dissolution  of  corpo- 
ration; 26  A.  D.  115,  on  what  constitutes  dissolution  of  corporation;  43  A.  D.  465, 
on  omission  to  choose  corporate  directors  or  officers  as  evidence  of  dissolution. 
Mode  of  dissolntlon  and  forfeiture  of  corporation. 

Cited  in  Importing  k  Exporting  Co.  v.  Locke,  50  Ala.  332;  John  v.  Farmers'  k 
M.  Bank,  2  Blackf.  367,  20  A.  D.  119;  State  v.  Vincennes  University,  5  Ind.  87; 
Penobscot  Boom  Corp.  v.  Lamson,  16  Me.  224,  33  A.  D.  656;  Nevitt  v.  Bank  of 
Port  Gibson,  6  Smedes  &  M.  (Miss.)  513;  State  v.  Carr,  5  N.  H.  367;  State  ex  rel. 
linley  v.  Bryce,  7  Ohio,  pt.  2,  p.  82;  Commercial  Bank  v.  State,  4  Smedes  k  M. 
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439, — ^holding  that  a  corporation  does  not  cease  to  exist  by  an  act  of  forfeiture 
until  such  forfeiture  is  judicially  pronounced;  Kellogg  v.  Union  Co.  12  Conn.  7; 
Chesapeake  k  0.  Canal  Co.  y.  Baltimore  &  0.  R.  Co.  4  Gill  &  J.  1;  Peiroe  ▼. 
Somersworth,  10  N.  H.  369, — holding  that,  if  the  government  waive  the  right  to 
exact  a  forfeiture,  individuals,  cannot  show  and  rely  upon  it;  Knowlton  v.  Ackley, 
8  Cush.  93;  Cahill  v.  Kalamazoo  Mut.  Ins.  Co.  20  Dougl.  (Mich.)  124,  43  A.  D. 
467;  Persse  k  B.  Paper  Works  v.  Willett,  19  Abb.  Pr.  416,  1  Robt.  131;  Thompson 
V.  New  York  &  H.  R.  Co.  3  Sandf.  Ch.  625, — ^holding  that  forfeiture  of  corporate 
rights  can  be  taken  advantage  of  only  on  process  in  behalf  of  the  state;  Webb  v. 
Moler,  8  Ohio,  648,  holding  that  a  corporate  franchise  cannot  be  forfeited  except 
by  a  judicial  determination;  State  v.  Fourth  N.  H.  Tump.  Road,  16  N.  H.  162,  41 
A.  R.  690,  holding  that  state  must  be  a  party  to  suit  and  judgment  declaring  a  for- 
feiture; University  of  Maryland  v.  Williams,  9  GilL  k  J.  365,  31  A.  D.  72,  sus- 
taining the  right  of  a  corporation  to  be  heard  before  it  is  stripped  of  its  corporate 
franchise;  Haight  v.  New  York  Elev.  R.  Co.  49  How.  Pr.  20,  holding  that  a  for- 
feiture cannot  be  enforced  in  a  collateral  proceeding;  Carey  v.  Cincinnati  &  C.  R. 
Co.  5  Iowa,  357,  holding  where  a  foreign  corporation  has  suffered  no  act  which 
per  ae  works  a  forfeiture,  a  judgment  of  forfeiture  must  first  be  obtained  in  state 
granting  the  corporate  powers;  Bradt  v.  Benedict,  17  N.  Y.  93,  holding  that,  to 
have  a  dissolution,  there  must  be  a  surrender  accepted  by  the  government,  or  a 
forfeiture  judicially  ascertained  and  declared. 

Cited  in  reference  notes  in  41  A.  D.  120,  on  necessity  of  judicial  declaration  on 
forfeiture  for  abuse  or  neglect;  48  A.  D.  724,  on  forfeiture  of  charter  taking  effect 
only  on  judgment  of  competent  tribunal;  35  A.  D.  296,  on  forfeiture  of  corporate 
franchise  by  direct  proceeding  only;  43  A,  D.  466,  on  collateral  inquiry  into  viola- 
tion of  corporate  charter;  41  A.  D.  694,  on  right  to  collaterally  inquire  into  valid- 
ity of  forfeiture  of  corporate  charter. 

Cited  in  notes  in  9  L.R.A.  36,  as  to  how  forfeiture  of  corporation  franchise  is 
declared;  8  A.  S.  R.  194,  on  necessity  for  direct  proceedings  by  state  to  forfeit 
corporate  franchises;  5  A.  S.  R.  804,  on  necessity  of  judicial  act  declaring  forfei- 
ture for  nonperformance  of  condition  in  grant  or  franchise;  2  L.R.A.  258,  on  due 
process  of  law  in  declaring  forfeiture  of  corporate  franchise. 
Nonnser  or  misuser  as  cause  of  forfeiture. 

Cited  in  Parsons  v.  Eureka  Powder  Works,  48  N.  H.  66,  holding  that  fact  that 
corporation  has  assigned  all  its  property  for  the  benefit  of  creditors  does  not 
work  a  dissolution. 

Cited  in  reference  notes  in  85  A.  D.  636,  on  forfeiture  of  corporate  franchises  by 
misuser  or  nonuser;  31  A.  D.  113,  on  right  to  take  advantage,  in  collateral  action, 
of  nonuser  or  misuser  working  forfeiture  of  corporate  rights. 

Cited  in  note  in  8  L.RJ^.  499,  on  forfeiture  and  dissolution  of  corporation  for 
misuer  of  franchise. 
Right   to    question    act   as   ultra    vires. 

Cited  in  Bogardus  v.  Trinity  Church,  4  Sandf.  Ch.  633,  holding  that  no  private 
person  can  take  advantage  of  the  fact  that  a  corporation  has  taken  title  to  prop- 
erty in  excess  of  its  corporate  powers ;  Rainey  v.  Laing,  58  Barb.  453.  holding  that 
a  corporation  may  take  property  under  a  will,  though  it  could  not  hold  such  prop- 
erty if  questioned  by  state;  St.  John  v.  Andrews  Institute,  117  App.  Div.  698,  102 
N.  Y.  Supp.  808,  holding  same  as  to  a  right  to  take  a  bequest;  Rives  v. 
Montgomery  South  PI.  Road  Co.  30  Ala.  92,  holding  fact  that  contract  is 
ultra  virea  is  no  defense  to  an  action  on  a  contract  made  by  the  corporation; 
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Methodist    Episcopal   Union   Church   v.   Pickett,    19   N.   T.   482,    holding   thst 
persons  dealing  with  corporations  have  no  right  to  object  to  any  irregularity  in 
their  organization,  or  any  subsequent  abuse  of  their  powers,  not  connected  with 
such  dealings. 
Estoppel  to  deny  corporate  existenoe. 

Cited  in  Sehna  &  T.  R.  Co.  v.  Tipton,  5  Ala.  787,  39  A.  D.  344,  holding  that  a 
stockholder  who  has  taken  an  active  part  in  the  management  of  a  corporation  can- 
not deny  its  existence;  Montgomery  R.  Co.  v.  Hurst,  9  Ala.  513,  holding  the  mak- 
ing of  a  note  to  a  corporation  by  its  cor])orate  name,  an  admission  of  its  existence ; 
Hyatt  V.  Esmond,  37  Barb.  601,  holding  certification  from  proper  officers,  pro- 
fessed legal  organization,  and  user  of  corporate  powers,  binding  on  one  dealing 
with  corporation. 
Acts  of  a  de  facto  corporation. 

Cited  in  Laflin  A,  R.  Powder  Co.  v.  Sinsheimer,  46  Md.  315,  24  A.  R.  522;  Jones 
V.  Dana,  24  Barb.  395, — ^holding  a  company  having  in  form  a  charter  authorizing 
it  to  act  as  a  body  corporate,  and  which  is  in  fact  exercising  corporate  powers,  is 
a  corporation  de  facto;  Bergeron  v.  Hobbs,  96  Wis.  641,  65  A.  S.  R.  85,  71  N.  W. 
1056  (dissenting  opinion),  on  what  constitutes  a  corporation  de  facto. 
^As  binding  on  parties. 

Cited  in  Williams  v.  Bank  of  Michigan,  7  Wend.  539,  holding  that  the  acts  of  a 
de  facto  corporation  are  binding  on  parties  till  set  aside ;  Reformed  Dutch  Church 
V.  Brandow,  52  Barb.  228,  holding  the  proceedings  of  a  de  facto  corporation,  valid 
until  ousted  by  a  judgment  at  the  suit  of  the  people. 
Strictness  In  conduct  of  corporate  elections. 

Cited  in  People  ex  rel.  Smith  v.  Peck,  11  Wend.  604,  27  A.  D.  104,  holding  an 
election  of  trustees  to  a  church,  good,  though  provisions  of  statute  were  not 
strictly  complied  with,  no  evil  results  or  fraud  being  shown,  and  all  parties  being 
present. 

Distinguished  in  People  ex  rel.  McKune  v.  Weller,  11  Cal.  49,  70  A.  D.  754, 
holding  the  statutory  requirement  of  a  proclamation  by  the  governor,  an  essential 
prerequisite  to  all  elections  to  fill  vacancies. 

16  AM.  D£C.  482,  COOK  ▼.  SATTEBIiSB,  6  COW.  108. 
Requisites  of  bill  or  note. 

Cited  in  Arnold  v.  Rock  River  Valley  Union  R.  Co.  5  Duer,  207;  Durham  v. 
Manrow,  2  N.  Y.  533, — holding  that  note  must  contain  a  positive  engagement  by 
the  makers,  that  they  will  pay  a  certain  sum  of  money  at  a  specific  time  absolute- 
ly and  unconditionally;  Bell  v.  Tates,  33  Barb.  627,  holding  that  it  must  be  pay- 
able at  all  events  and  not  on  a  contingency;  Walker  v.  Ocean  Bank,  19  Ind.  247, 
on  requisites  of  a  negotiable  instrument. 

Cited  in  reference  notes  in  40  A.  D.  560,  as  to  what  is  a  negotiable  instrument; 
25  A.  D.  593;  45  A.  D.  647;  55  A.  D.  59;  8  A.  S.  R.  815,~on  essentials  of  promis- 
sory note;  76  A.  D.  209,  on  essentials  to  bill  or  note;  41  A.  D.  465,  on  what  is  a 
negotiable  instrument,  and  essential  elements  thereof;  52  A.  D.  760,  on  what  is 
necessary  to  constitute  a  negotiable  bill  or  note;  71  A.  D.  699,  on  essential  quali- 
ties of  bills  and  notes  and  test  of  negotiability;  53  A.  D.  742,  as  to  what  consti- 
totea  bill  of  exchange;  16  A.  S.  R.  721,  on  what  are  and  what  are  not  bills  of  ex- 
change. 
Cited  la  notes  in  3  L.R Ji.  50,  on  necessity  for  certainty  as  to  payment  of  promis- 
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Bory  note;  4  E.  R.  C.  193,  on  negotiability  of  bill  of  exchange  or  promissory 
note. 

Distinguished  in  Wright  v.  Irwin,  33  Mich.  32,  holding  a  provision  to  a  note 
to  explain  how  payee  is  expected  to  employ  money  paid  on  note  does  not  effect  char- 
acter of  note. 

—  Promise  to  pay  on  certain  or  future  event. 

Cited  in  Duffield  v.  Johnston,  96  N.  Y.  309,  holding  order  payable  when  certain 
work  was  performed,  not  negotiable  paper;  Harriman  v.  Sanborn,  43  N.  H.  128, 
holding  same  as  to  a  note  payable  on  delivery  of  a  particular  package  of  money; 
Miller  v.  Excelsior  Stone  Co.  1  111.  App.  273,  holding  same  as  to  a  bill  payable 
when  certain  buildings  are  "ready  for  roof;"  Glidden  v.  Henry,  104  Ind.  278,  54 
A.  R.  316,  1  N.  E.  369,  holding  same  as  to  a  note  containing  provision  that  "the 
payee  or  his  assigns  may  extend  time  of  payment  from  time  to  time  indefinitely, 
as  he  or  they  may  see  fit;  Chapman  y.  State,  79  Me.  596,  12  AtL  546,  holding  same 
as  to  a  note  payable  on  condition  that  a  third  party  fails  to  pay  a  named  sum; 
Sloan  V.  McCarty,  134  Mass.  245,  holding  same  as  to  a  note,  payable  on  condition 
that  a  certain  horse  remain  absolute  property  of  payee;  Moore  v.  Edwards,  167 
Mass.  74,  44  N.  E.  1070,  holding  same  as  to  a  note  the  payment  of  which  is  de- 
pendent on  future  negotiations  of  parties;  Van  Zandt  v.  Hopkins,  151  111.  248, 
37  N.  E.  845  (affirming  40  111.  App.  635),  holding  same  as  to  a  note  payable  on 
surrender  of  "ctf.  of  stock.  No.  113  for  five  shares  of  stock,  etc." 

—  Direction  for  payment  from  specific  fund  or  in  medium  other  than 

money. 

Cited  in  Hinnemann  t.  Rosenbaek,  39  N.  Y.  98,  holding  it  must  be  payable  in 
money;  Munger  v.  Shannon,  61  N.  Y.  251,  holding  a  bill  payable  out  of  an  imcer- 
tain  fund,  as  profits,  non-negotiable;  Hamilton  v.  Myrick,  3  Ark.  541,  holding  same 
as  to  an  order  payable  "out  of  the  money  received  on  my  account  from  the  insur- 
ance office,  when  collected;*'  National  State  Bank  v.  Ringel,  51  Ind.  393,  holding  a 
note  payable  in  "current  funds,"  not  negotiable;  Blood  y.  Northup,  1  Kan.  28,  on 
same  point;  Gorrell  v.  Home  L.  Ins.  Co.  11  C.  C.  A.  240,  24  U.  S.  App.  188,  63  Fed. 
371,  holding  same  as  to  a  note  payable  from  a  designated  fund;  Thompson  v. 
Sloan,  23  Wend.  71,  35  A.  D.  546,  holding  a  note  payable  here  in  Canada  money, 
not  negotiable;  Smith  v.  Qiegrich,  36  Mo.  369,  holding  same  as  to  a  note  payable 
in  wagons  of  a  certain  value ;  Bunker  v.  Atheam,  35  Me.  364,  holding  same  as  to  a 
note  whereby  promisor  promised  to  have  amount  of  note  indorsed  on  a  note  from 
payee  to  a  third  person;  Krakauer  v.  Hardman,  2  N.  Y.  City  Ct.  Rep.  241,  holding 
an  order  directing  a  party  to  let  a  named  person  have  a  piano  of  a  certain  de- 
scription, on  drawer's  lumber  account,  not  a  bill. 

Cited  in  note  in  35  LJELA,  648,  on  order  payable  out  of  particular  fund  as  bill 
of  exchange. 

Distinguished  in  Corbett  v.  Clark,  45  Wis.  403,  30  A.  R.  763,  holding  a  bill  pay- 
able out  of  "our  share  of  the  grain,"  negotiable;  Dinsmore  v.  Duncan,  57  N.  Y. 
573,  15  A.  R.  534,  holding  a  United  States  Treasury  note  giving  holder  option 
upon  maturity  to  convert  it  into  bonds,  negotiable. 

—  Requests  to  pay. 

Cited  in  Gillian  v.  Myers,  31  111.  525,  holding  request  to  *'take  up  my  note  pay- 
able to  S."  is  not  negotiable. 

Distinguished  in  Leonard  v.  Mason,  1  Wend.  522,  holding  a  request  to  pay  the 
amount  of  a  promissory  note,  written  underneath  the  same,  is  a  bill,  and  drawee  ia 
liable  after  acceptance. 


Digitized  by 


Google 


265  NarES  ON  AMERICAN  DECISIONS.  [432-433 

Pleading  in  action  on  non-negotiable  paper. 

Distinguished  in  Odiome  v.  Odiorne,  5  N.  H.  315,  holding  a  note  payable  on  a 
contingency  may  be  declared  on  in  the  same  manner  as  ii  it  were  strictly  nego- 
tiable. 

le  AM.  DCC.  4SS,  CHAPMAN  ▼.  liATHROP,  •  COW.   110. 
Necessity  of  delivery. 

Cited  in  note  in  55  A.  D.  413,  on  invalidity  of  deed  for  want  of  delivery. 
What  constitutes  a  delivery. 

Cited  in  People  v.  Uaynes,  14  Wend.  546,  28  A.  D.  530,  holding  a  delivery  of 
goods  on  board  a  steamboat  and  addressed  to  purchaser  is  a  complete  delivery; 
Baker  v.  Bourcicault,  1  Daly,  23,  holding  property  does  not  pass  by  a  delivery  to 
an  express  company,  with  a  direction  to  company  to  collect  on  delivery. 
Waiver  of  antecedent  conditions  by  delivery. 

Cited  in  Fuller  v.  Bean,  34  N.  H.  290,  holding  a  delivery  without  insisting  on 
condition,  a  waiver  of  condition;  Caraway  v.  Wallace,  2  Ala.  542;  Russell  v. 
Minor,  22  Wend.  G59, — holding  a  delivery  of  property  sold  without  requiring  a 
precedent  act  to  be  performed  by  vendee  is  a  waiver  and  a  transfer  of  property; 
Sutro  V.  Hoile,  2  Neb.  186,  holding  same  where  there  is  no  fraudulent  contrivance 
on  part  of  vendee  to  obtain  possession;  Lupin  v.  Marie,  6  Wend.  77,  21  A.  D.  256 
(affirming  2  Paige,  169 ),  holding  same  as  to  goods  sold,  for  which  notes  were  to  be 
given,  the  notes  not  being  required  at  time  of  delivery;  Smith  v.  Lynes,  5  N.  Y. 
41  (reversing  3  Sandf.  203),  holding  same  as  to  goods  sold  to  be  paid  for  in  in- 
dorsed notes,  where  delivery  is  not  conditioned  upon  notes  being  given ;  Osbom  v. 
Gantz,  6  Jones  &  S.  148,  holding  that  if  buyer  refuses  to  deliver  note  as  agreed  on 
delivery  of  goods,  vendor  may  reclaim  goods;  Decker  v.  Furniss,  3  Duer,  291  (dis- 
senting opinion),  on  effect  of  act  to  be  contemporaneous  with  delivery. 

Cited  in  note  in  21  A.  D.  262,  on  delivery  without  payment  or  performance  of 
conditions. 

Delivery  of  goods  sold  for  caah. 

Cited  in  Buck  v.  Grimshaw,  1  Edw.  Ch.  140,  holding  that  vendor  may  waive  a 
cash  delivery  by  a  delivery  without  demanding  cash;  White  v.  Adkins,  18  Ala. 
636;  Shindler  v.  Houston,  1  Denio,  48;  Morgan  v.  Powers,  66  Barb.  35;  Fitch 
V.  Beach,  15  Wend.  221;  Ward  v.  Shaw,  7  Wend.  404,— holding  that  simul- 
taneous payment  may  be  waived  by  a  free  and  absolute  delivery  without  pay- 
ment; Furniss  v.  Hone,  8  Wend.  247,  holding  in  such  case  property  in  article 
is  changed;  Ives  v.  Humphreys,  1  E.  D.  Smith,  196,  holding  that  voluntarily 
to  permit  vendee  to  have  possession  is  a  waiver  of  cash  payment;  Hogan  v. 
Shorb,  24  Wend.  458,  allowing  vendee  to  set  off  certain  notes  in  an  action 
for  purchase  price,  though  sale  was  to  be  for  cash,  where  there  had  been  a  de- 
livery of  goods;  Bannerman  v.  Quackenbush,  11  Daly,  529,  2  How.  Pr.  N.  S.  293, 
allowing  a  set-off  of  a  discounted  note,  where  party  had  agreed  to  pay  cash  but  has 
procured  possession  of  goods;  Lees  v.  Richardson,  2  Hilt.  164,  holding  fact  of  a 
cash  sale  will  not  warrant  an  inference  of  a  conditional  delivery. 

Cited  in  reference  notes  in  96  A.  S.  R.  26,  on  passing  of  title  where  sale  is  made 
for  cash;  38  A.  8.  R.  626,  on  avoidance  of  sale  by  failure  of  vendee  to  pay;  33 
A.  S.  R.  675,  on  waiver  of  vendor's  rights  in  conditional  sales;  52  A.  D.  290,  on 
payment  and  delivery  as  simultaneous  acts;  64  A.  D.  576,  on  showing  readiness 
and  willingness  to  perform  in  action  for  nonperformance  of  contract  of  sale. 

Distinguished  in  Genin  v.  Tompkins,  12  Barb.  265,  holding  a  delivery  not  a 
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waiver  of  right  to  demand  immediate  payment;  Conway  v.  Bush,  4  Barb.  564,  hold- 
ing that  a  purchaser  of  chattels  for  cash  cannot  take  the  goods,  or  sue  for  them, 
without  payment. 

What  constitutes  a  cash  sale. 

Cited  in  Clark  v.  Dales,  20  Barb.  42,  holding  where  contract  for  sale  is  silent  as 
to  time  and  manner  of  payment,  payment  must  be  made  on  delivery  and  in  legal 
currency;  Johnston  v.  Eichelberger,  13  Fla.  230,  holding  where  no  credit  is  agreed 
on  or  necessarily  implied,  the  property  does  not  pass  without  payment  or  actual 
delivery;  Currie  v.  White,  1  Sweeny,  106,  6  Abb.  Pr.  N.  S.  362,  37  How.  Pr.  330, 
holding  where  stock  is  sold  for  a  certain  amount,  payable  on  delivery,  the  contract 
is  executory. 

Right  of  stoppage  in  transitu. 

Cited  in  reference  notes  in  23  A.  D.  614;  84  A.  D.  484,— on  when  right  of  stop- 
page in  transitu  exists;  90  A.  D.  729,  on  what  will  entitle  vendor  to  right  of 
stoppage  in  transitu;  11  A.  S.  R.  767,  on  vendor's  right  to  invoke  stoppage  in 
transitu  upon  learning  of  vendee's  insolvency;  28  A.  D.  550,  on  termination  of 
right  of  stoppage  in  transitu. 

Subsequent  agreement  as  displacing  antecedent  one. 

Cited  in  Thomason  v.  Dill,  30  Ala.  444,  holding  when  a  contract  is  reduced  to 
writing  all  previous  agreements  and  stipulations  are  merged  into  the  writing; 
Stoudenmeier  v.  Williamson,  29  Ala.  558,  on  inadmissibility  of  previous  negotia- 
tions in  an  action  on  a  written  warranty. 
Right  of  person  Induced  by  fraud  to  contract. 

Cited  in  Galloway  v.  Hohnes,  1  Dougl.  (Mich.)  330,  holding  fraudulent  contract 
voidable  at  election  of  defrauded  party. 
Attachment  of  property  taken  from  prisoner. 

Cited  in  Closson  v.  Morrison,  47  N.  H.  482,  93  A.  D.  459,  holding  property  taken 
from  prisoner  by  officer  in  good  faith  may  be  subsequently  attached  by  officer. 

16  AM.  DEC.  4S7,  WARD  ▼.  GRSaST,  6  COW.   17S. 

Vessel  as  common  carrier. 

Cited  in  Steele  v.  McTyer,  31  Ala.  667,  70  A.  D.  516,  holding  that  parties  holding 
themselves  out  as  ready  to  carry  for  any  person  to  the  extent  of  the  capacity  of 
boat  are  liable  as  common  carriers. 
Authority  of  master  of  ship  to  make  contracts. 

Cited  in  Sager  v.  Nichols,  1  Daly,  1 ,  holding  owners  liable  m  solido  for  supplies 
furnished  vessel  on  order  of  captain. 

Cited  in  reference  note  in  26  A.  D.  481,  on  conclusiveness  on  owners  of  lawful 
contracts  of  master  of  vessel. 

Cited  in  note  in  63  A.  D.  642,  on  master's  power  to  hypothecate  ship,  freight^ 
and  cargo. 
—  Carrying  contracts. 

Cited  in  The  Director,  26  Fed.  708,  sustaining  authority  of  master  to  contract 
for  carriage  of  wheat;  Lamar  v.  New  York  S.  N.  Co.  16  Qa.  558,  holding  on  author- 
ity of  master  to  contract,  though  owner  is  present. 
Liability  of  private  carrier. 

Cited  in  Joy  v.  Allen,  2  Woodb.  &  M.  303,  Fed.  Cas.  No.  7,552,  holding  a  private 
carrier  liable  only  for  ordinary  deligence. 
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Liability  of  iressel  owner. 

Cited  in  reference  notes  in  16  A.  D.  266;  16  A.  D.  271;  27  A.  D.  323;  35  A.  D. 
244, — on  liability  of  owners  for  acts  of  master;  66  A.  D.  84,  on  responsibility  of 
oommon  carrier  for  agenfs  contracts  for  carrying;  39  A.  D.  76,  on  liability  of 
owner  of  vessel  for  supplies;  62  A.  D.  320,  on  liability  of  Tessel  owner  for  supplies 
ordered  by  master. 

16  AM.  DEC.  440,  MUMFORD  ▼.  BROWN,  6  COW.  476. 
Duty  as  between  landlord  and  tenant  to  repair. 

Cited  in  White  v.  Mealio,  6  Jones  &  S.  72,  holding  a  covenant  to  repair  not  im- 
plied; Van  Every  v.  Ogg,  59  Cal.  563;  Green  v.  Redding,  92  Cal.  548,  28  Pae.  599; 
Barrett  ▼.  Boddie,  158  111.  479,  49  A.  S.  R.  172,  42  N.  E.  143;  Rogan  v.  Dockery, 
23  Mo.  App.  313;  Witty  v.  Matthews,  52  N.  Y.  512;  Bloomer  y.  Merrill,  1  Daly, 
485;  Bloomer  v.  Merrill,  29  How.  Pr.  259;  Torreson  y.  Walla,  11  N.  D.  481,  92 
N.  W.  834;  Kahn  v.  Love,  3  Or.  206;  Plummer  y.  Shulmyer,  12  Lane.  L.  Rev.  217; 
Cleves  Y.  Willoughby,  7  Hill,  83, — holding  that,  in  the  absence  of  an  express  agree- 
ment, the  landlord  is  under  no  obligation  to  repair;  Sheets  v.  Selden,  7  Wall.  416, 
19  L.  ed.  166;  Wilson  v.  Scruggs,  7  Lea,  635, — ^holding  same  unless  there  is  a 
special  agreement;  Franklin  y.  Brown,  118  N.  Y.  110,  16  A.  S.  R.  744,  6  L.RJk. 
770,  23  N.  £.  126,  holding  same  though  the  demised  premises  are  unfit  for  occupa- 
tion; Johnson  y.  Dixon,  1  Daly,  178  (dissenting  opinion),  on  same  point. 
Liability  of  landlord  for  repairs. 

Cited  in  Gottsberger  y.  Radway,  2  Hilt.  342;  Heintze  y.  Bentley,  34  N.  J.  Eq. 
562, — holding  that,  in  the  absence  of  an  agreement,  the  tenant  makes  repairs  at  his 
own  expense;  American  Bonding  Co.  y.  Pueblo  Invest.  Co.  80  C.  C.  A.  97,  9  L.R.A. 
(N.8.)  567.  160  Fed  17;  SkilJen  y.  Waterworks  Co.  49  Ind.  193,— holding  that 
tenant  cannot  make  repairs  at  expense  of  the  landlord,  unless  by  special  agree- 
ment; Castagnette  y.  Nicchia,  76  App.  Diy.  371,  78  N.  J.  Supp.  498,  holding  land- 
lord not  liable  for  outside  repairs  under  a  lease  coyenanting  for  inside  repair. 

Cited  in  reference  note  in  52  A.  S.  R.  884,  on  landlord's  liability  for  tenant's 
repairs. 

Cited  in  notes  in  95  A.  D.  118,  on  landlord's  ooyenant  to  repair;  50  A.  D.  777, 
on  liability  of  lessor  to  tenant  for  nuisances  or  injuries  from  failure  to  repair. 
Compensation  to  tenant  for  improyements. 

Cited  in  reference  note  in  60  A.  D.  629,  as  to  when  tenant  is  entitled  to  com- 
pensation for  improyements. 
Liability  of  a  tenant  in  common  for  repairs. 

Cited  in  Rindge  y.  Baker,  57  N.  Y.  209,  15  A.  R.  475,  holding  that  a  tenant  in 
common  may,  after  demand,  incur  necessary  expense  and  then  recoyer  propor- 
tionate share  from  his  defaulting  ootenant ;  Taylor  y.  Baldwin,  10  Barb.  582,  hold- 
ing that  one  tenant  in  conunon  before  making  necessary  repairs  must  first  request 
his  cotenant  to  join  with  him;  Calyert  y.  Aldrioh,  99  Mass.  74,  96  A.  D.  693; 
Pickering  v.  Pickering,  63  N.  H.  468,  3  Atl.  744;  Steyens  y.  Thompson,  17  N.  H. 
103, — holding  notice  and  opportunity  to  unite  in  making  repairs,  necessary; 
McDearman  y.  McClure,  31  Ark.  669,  sustaining  a  bill  in  equity  for  contribution 
from  a  cotenant,  where  he  refused  to  join  in  making  necessary  repairs;  Waupin 
y.  Chester,  61  Wis.  401,  21  N.  W.  251,  holding  one  of  two  towns  which  are  jointly 
bound  to  keep  a  bridge  in  repair,  may,  on  refusal  of  other,  to  join  in  making 
necessary  repairs,  make  them  and  reoorer  proportionate  share  from  town  refus- 
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ing;  Grannis  v.  Cook,  3  Thomp.  &  C.  299,  holding  a  tenant  in  common  liable  for 
repairs  made  by  cotenant  upon  his  consent. 

Cited  in  notes  in  62  A.  D.  482,  on  repairs  by  cotenant;  52  A.  S.  R.  935;  29 
L.R.A.  458,— on  liability  of  cotenants  for  repairs;  29  L.R.A.  452,  459,  liability  of 
cotenants  in  assumpsit  for  improvements. 

Distinguished  in  Hannan  v.  Osbom,  4  Paige,  336,  holding  a  tenant  in  common 
\vho  has  been  in  possession  and  received  whole  of  rents  and  profits  entitled,  on 
accounting  to  his  cotenant,  to  an  allowance  for  taxes  and  ordinary  repairs. 
—  For  improvements  to  common  estate. 

Cited  in  Cosgriff  v.  Foss,  152  N.  Y.  104,  57  A.  S.  R.  500,  36  L.R.A.  753,  46  N.  E. 
307,  holding  in  the  absence  of  an  express  or  implied  consent  a  tenant  in  common 
cannot  recover  from  cotenant  for  permanent  improvements;  Austin  v.  Barrett, 
44  Iowa,  488;  Ward  v.  Ward,  40  W.  Va.  611,  52  A.  S.  R.  911,  29  L.R.A.  449,  21 
S.  E.  746;  Taylor  v.  Baldwin,  10  Barb.  626, — holding  cotenant  not  liable  for  im- 
provements made  on  property;  Kidder  v.  Rixford,  16  Vt.  169,  42  A.  D.  504,  holding 
cotenant  not  liable  for  expense  in  clearing  land;  Rico  Reduction  &  Min.  Co.  v. 
Musgrove,  14  Colo.  79,  23  Pac.  458,  holding  a  party  not  entitled  to  a  mechanics' 
lien  on  the  interest  of  a  cotenant  who  has  not  consented  to  an  improvement; 
Houston  V.  McCluney,  8  W.  Va.  135,  allowing  in  equity,  to  a  tenant  in  common,  a 
lien  on  interest  of  cotenant  for  money  expended  under  agreement  with  latter  to  be 
allowed  for  such  improvements;  Re  Diack,  2  N.  B.  N.  Rep.  664,  100  Fed.  770,  on 
nonliability  of  coparty*s  interest  to  lien  for  voluntary  advances  or  expenditures. 

Cited  in  reference  note  in  41  A.  D.  165,  on  rights  of  tenant  in  common  as  to 
repairs  and  improvements  made  by  him  on  the  common  land. 

Distinguished  in  Green  v.  Putnam,  1  Barb.  500,  holding  that,  though  no  assent 
or  previous  request  is  shown,  on  a  partition  in  equity  a  suitable  compensation 
will  be  allowed,  or  tenant  making  improvements  will  be  assigned  part  of  premises 
on  which  improvement  is  made. 
Liability  for  rent  of  uninhabitable  house. 

Cited  in  New  York  Academy  of  Music  v.  Hackett,  2  Hilt.  217,  holding  that 
tenant  cannot  set  up  a  claim  in  abatement  or  extinguishment  of  a  demand  for 
rent,  that  premises  were  unfit  for  habitation  or  for  purpose  intended  by  him; 
Pomeroy  v.  Tyler,  9  N.  Y.  S.  R.  514,  holding  fact  that  premises  are  infested  with 
bugs  and  roaches  constitutes  no  defense  to  an  action  for  rent. 
Implied  promises. 

Cited  in  Mansur  v.  Murphy,  49  Mo.  App.  266,  holding  that  a  promise  cannot  be 
implied  contrary  to  expressed  intention  of  party  sought  to  be  charged;  Grant  v. 
United  States,  5  Ct.  CI.  71,  holding  one  who  silently  but  with  full  knowledge  as- 
sents to  changes  of  a  contract,  is  bound  to  pay  necessarily  increased  price  for 
work  done. 

1%  AM.  DEC.  448,  WELCH  ▼.  HICKS,  6  COW.  504. 
Contract  for  carriage  of  goods  as  an  entire  contract. 

Cited  in  Brown  v.  Harris,  2  Gray,  359,  holding  that  contract  for  freight  for 
carriage  of  goods  is  entire,  and,  unless  voyage  is  fully  performed,  nothing  is 
earned. 
Action  to  recover  freight  pro  rata  itineris. 

Cited  in  The  Mohawk  (Barrell  v.  The  Mohawk)  8  Wall.  153,  19  L.  ed.  406; 
Hinsdell  v.  Weed,  5  Denio,  172;  Smyth  v.  Wright,  15  Barb.  51,— holding  that 
voluntary  acceptance  of  goods  by  the  shipper  at  any  intermediate  port  of  necessity. 
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diBcbarges  the  carrier  and  entitles  him  to  pro  rata  freight;  i Center  v.  American 
Ins.  Co.  7  Cow.  564;  Weston  ▼.  Minot.  3  Woodb.  k  M.  437.  Fed.  Cas.  No.  17,463,— 
on  same  point;  Rossiter  y.  Chester,  1  Dougl.  (Mich.)  154,  holding  that  there  must 
be  a  voluntary  and  unconditional  acceptance  of  goods  by  owner  at  intermediate 
port,  to  form  basis  of  contract  for  ratable  freight;  Atlantic  Mut.  Ins.  Co.  v.  Bird, 
2  Boew.  195,  holding  that  acceptance  must  be  voluntary;  Bork  v.  Norton,  2  Mc- 
Lean, 422,  Fed.  Cas.  No.  1,659,  holding  if  master  without  sufficient  cause  refuse  to 
repair  his  ship  at  the  intermediate  port  and  send  on  goods,  or  procure  another  ship 
for  that  purpose,  he  can  recover  no  freight;  Coffin  t.  Storer,  5  Mass.  252,  4  A. 
D.  54,  holding  hirer  of  vessel  which  is  wrecked  on  the  voyage  and  who  completes 
carriage  to  port  agreed  shall  pay  agreed  hire  of  vessel,  deducting  expense  of  trans- 
portion  of  goods  from  wreck  to  port  of  delivery. 

Cited  in  reference  notes  in  30  A.  D.  718,  as  to  when  freight  is  due;  20  A.  D. 
452,  as  to  when  freight  pro  rata  itinertM  is  demandable;  30  A.  D.  718,  on  right  to 
freight  pro  rata  itineris  where  owner  voluntarily  receives  goods  at  intermediate 
port. 

Cited  in  notes  in  60  A.  D.  153,  154,  on  freight  pro  ruia  itinerU;  12  £.  R.  C.  867, 
on  right  to  freight  where  vessel  is  unable  to  c(miplete  voyage. 

16  AM.  DEC.  447,  EX  PARTE  JENNINGS,  6  COW.  618. 
Occasion  for  exercise  of  eminent  domain. 

Cited  in  Walker  v.  Gatlin,  12  Fla.  9,  on  right  of  eminent  domain  on  ground  of 
public  necessity  or  even  expediency. 

Cited  in  reference  notes  in  22  A.  D.  634,  756,  on  eminent  domain;  70  A.  S.  R. 
40,  on  who  bound  by  condemnation  proceedings. 

Cited  in  note  in  22  A.  D.  697,  on  exercise  of  power  of  eminent  domain  for  canals, 
public  landings,  booms,  and  telegraphs. 
What  constitutes  a  ''taking  of  property." 

Cited  in  Sweet  v.  Syracuse,  60  Hun,  28,  14  N.  T.  Supp.  421,  holding  the  im- 
pairment of  rights  is  the  taking  of  property;  Allegheny  County  v.  Rowley,  4 
Clark  (Pa.)  379,  denying  right  of  a  municipality  to  alter  grade  of  street  so  as 
to  injure  walls  of  buildings  without  compensation;  Markham  v.  Atlanta,  23  Ga. 
402,  on  consequential  damages  as  a  taking  of  property;  Tide  Water  Canal  Co.  v. 
Archer,  9  Gill  k  J.  479,  holding  that  damages  must  be  allowed  for  whatever  in- 
terest is  taken. 

Cited  in  reference  note  in  37  A.  D.  238,  on  appropriation  of  stream  under  power 
of  eminent  domain. 
—  Impairment  of  flow  or  drainage  of  water. 

Cited  in  Hooker  v.  New  Haven  k  N.  Co.  14  Conn.  146,  36  A.  D.  477,  holding  dam- 
age by  water  of  a  canal  discharged  from  one  of  the  waste  weirs  over  land  of  plain- 
tiff is  a  taking;  Hamor  v.  Bar  Harbor  Water  Co.  78  Me.  127,  3  Atl.  40;  McCord 
V.  High,  24  Iowa,  336, — ^holding  that  rights  of  riparian  owner  in  a  flowing  water 
course  cannot  be  taken  without  compensation;  Shenandoah  Co.'s  Appeal,  2  W.  N. 
C.  46,  enjoining  a  water  company  from  taking  water  from  a  stream  which  supplied 
the  complainant's  colliery,  without  compensation,  though  authorized  by  statute; 
Heckscher  v.  Shenandoah  Citizens'  Water  k  Gas  Co.  2  Legal  Chron.  273,  holding 
that  the  right  of  an  owner  of  adjoining  property  in  a  stream  cannot  be  taken 
without  compensation ;  Eaton  v.  Boston  C.  k  M.  R.  Co.  51  N.  H.  504,  12  A.  R.  147, 
holding  a  railroad  liable  for  damage  from  floods  and  freshets  in  consequence  of  a 
removal  of  a  natural  barrier,  which  had  theretofore  protected  this  land. 
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Necessity  of  compensation  for  property  taken. 

Cited  in  reference  notes  in  36  A.  D.  385,  on  compensation  for  exercise  of  right  oi 
eminent  domain;  36  A.  D.  210,  on  compensation  for  land  taken  by  eminent 
domain ;  74  A.  D.  565,  on  legislative  power  to  take  private  property  for  public  use 
without  compensation;  26  A.  D.  644,  on  duty  of  legislature  to  provide  for  com- 
pensation to  owners  of  property  appropriated  to  public  use. 

Cited  in  notes  in  24  A.  D.  300,  on  interest  in  stream  taken  for  public  use  as  sub- 
ject for  compensation;  4  A.  S.  R.  403,  on  damage  from  overflowing  land,  diverting 
stream,  etc. 

Who  entitled  to  compensation  for  property  taken  for  public  use. 

Cited  in  reference  notes  in  61  A.  S.  R.  160,  on  rights  of  mortgagee  on  taking  of 
mortgaged  premises  under  eminent  domain;  38  A.  D.  430,  on  right  of  owner  of 
limited  interest  in  property  taken  for  public  use  to  compensation. 

Cited  in  note  in  21  L.R.A.  220,  on  rights  of  life  tenants,  reversioners,  and  re- 
maindermen where  property  is  taken  by  eminent  domain. 
Rights  of  riparian  owner. 

Cited  in  The  Magnolia  v.  Marshall,  30  Miss.  100,  holding  that  soil  under  fresh- 
water rivers  belongs  to  riparian  proprietor,  subject  only  to  easement  of  public 
for  navigation  where  stream  is  navigable  in  fact;  Cobb  v.  Davenport,  32  N.  J.  L. 
369,  holding  same  as  to  soil  under  waters  of  fresh-water  lakes  within  boundaries  of 
original  grant  of  province  of  New  Jersey;  Morgan  v.  King,  30  Barb.  0  (affirming 
18  Barb.  277),  holding  that  in  fresh-water  rivers,  where  tide  does  not  rise,  the 
ownership  of  the  citizen  is  of  the  whole  river,  subject  to  the  servitude  of  the  public 
as  a  right  of  way. 

Cited  in  reference  notes  in  22  A.  D.  756;  27  A.  D.  318,— on  rights  of  riparian 
proprietors;  28  A.  D.  281,  on  division  between  opposite  owners  of  island  forming 
in  non-navigable  rivers;  16  A.  R.  54,  on  right  to  seaweed  deposited  between  high 
and  low  water  mark. 
—  Right  to  flovr  of  stream. 

Cited  in  Vansickle  v.  Haines,  7  Nev.  249,  holding  that  proprietor  cannot,  under 
color  of  right  to  use  water  for  irrigation  or  for  the  actual  purpose  of  irrigating 
his  own  land,  wholly  obstruct  or  divert  the  water  course  or  take  an  unreasonable 
quantity  of  water  or  make  an  unreasonable  use  of  it;  Hendrick  v.  Cook,  4  Ga. 
241,  sustaining  an  action  for  damages  where  a  proprietor  on  both  sides  of  stream 
dammed  back  on  land  of  an  upper  proprietor;  Varick  v.  Smith,  9  Paige,  547; 
Varick  v.  Smith,  5  Paige,  137,  28  A.  D.  417, — on  rights  of  adjoining  landowner  to 
flow  of  water  in  stream;  Canal  Appraisers  v.  People,  17  Wend.  571  (reversing  13 
Wend.  355)  (dissenting  opinion),  on  rights  of  a  mill  proprietor  on  a  non-navi- 
gable stream;  Canal  Comrs.  v.  People,  5  Wend.  423  (dissenting  opinion)  ;  Thorp 
V.  Freed,  1  Mont.  651, — on  rights  of  riparian  proprietor  in  streams. 
Extent  of  grants  on  non-navigable  streams. 

Cited  in  Jackson  ex  dem.  Smedley  v.  Smith,  5  Denio,  603  note,  holding  that  com- 
mon-law non-navigable  stream  as  boundary  means  the  thread  of  stream; 
Arthur  v.  Case,  1  Paige,  447,  holding  that  persons  owning  lands  on  the  dif- 
ferent sides  of  a  private  stream  hold  to  the  middle  of  the  water;  People  ex  rel. 
Howell  V.  Jessup,  160  N.  Y.  249,  54  N.  E.  682,  holding  that  the  Crown  by  a  grant 
conveyed  land  under  water  of  nontidal  streams ;  Re  Wilder,  90  App.  Div.  262,  85 
N.  Y.  Supp.  741,  holding  that  presumption  is  that  riparian  owner  has  title  to  bed 
of  stream;  Boston  v.  Richardson,  105  Mass.  351,  holding  soil  to  thread  of  stream 
passes;  Gouverneur  v.  National  Ice  Co.  134  N.  Y.  355,  30  A.  S.  R.  669,  18  L.RJL 


Digitized  by 


Google 


271  NOTES  ON  AMERICAN  DECISIONS.  [447 

G05,  31  N.  £.  865,  holding  conveyance  of  land  adjoining  a  non-navigable  pond  gives 
title  to  center  of  pond;  Kraut  v.  Crawford,  18  Iowa,  649,  87  A.  D.  414,  holding 
that  accretions  belong  to  riparian  owner;  Case  v.  Haight,  3  Wend.  632,  on  convey- 
ance of  one  half  of  bed  of  stream  by  adjoining  owner  as  conveying  use  of  water  in 
stream;  Starr  v.  Child,  20  Wend.  149,  holding  grant  bounded  by  '*bank"  of  a 
non-navigable  stream  takes  to  ad  filium  aquof. 

Cited  in  reference  notes  in  29  A.  D.  503,  on  navigable  rivers  as  boundaries; 
29  A.  D.  503,  on  non-navigable  waters  as  boundaries;  30  A.  D.  286,  on  water 
course  as  a  boundary;  42  A.  D.  160,  on  extent  of  grant  bounded  on  navigable  river; 
35  A.  D.  640,  on  grantee  of  land  bounded  by  non-navigable  stream  taking  to 
thread  d  stream. 

Cited  in  notes  in  10  hJBLA,  207,  on  boundaries  of  grant  bordering  on  stream ; 
27  A.  S.  R.  60,  on  lines  running  along  bank,  edge,  or  margin  of  stream  as  bound- 
ary; 42  LJI.A.  505,  on  particular  descriptions  passing  title  to  thread  of  stream. 

Distinguished  in  Holbert  v.  Edens,  5  Lea,  204,  40  A.  R.  26,  holding  soil  under 
water  does  not  pass  where  side  of  stresm  is  used  as  boundary. 
»On  luiTlgable  nontidal  streams. 

Cited  in  Walton  ▼.  Tiflft,  14  Barb.  216,  holding  conveyance  of  premises  as  run- 
ning south  "to  the  north  bounds  of  Hudson  river,  hence  easterly  along  the  river, 
etc.,"  gives  title  to  center  of  main  channel  of  river;  Middleton  v.  Pritchard,  4 
IIL  510,  38  A.  D.  112,  holdingthat  land  bounded  on  the  Mississippi  extends  to  mid- 
dle of  stream;  Atty.  G«n.  v.  Delaware  A,  B.  B.  R.  Co.  27  N.  J.  £q.  631,  holding  a 
frranttoindudebedof  Delaware  river  above  tide  w  at  M-;  Schurmeier  v.  St.  Paul  & 
P.  R.  Co.  10  Minn.  82,  Gil.  69,  88  A.  D.  59,  holding  that  a  grantee  of  land  bounded 
on  the  Mississippi  river  takes  at  least  to  low- water  mark;  Berry  v.  Snyder,  3 
Bush,  266,  96  A.  D.  219,  holding  land  granted  on  Ohio  river  extends  only  to  high- 
water  mark;  Packer  v.  Bird,  137  U.  S.  661,  34  L.  ed.  819,  11  Sup.  Ct.  Rep.  210, 
holding  on  the  delivery  of  doctrine  in  states  as  to  boundary  of  lands  on  non-navi- 
gable streams. 

Cited  in  note  in  42  L.R.A.  170,  on  title  to  land  under  nontidal  rivers. 

Distinguished  in  McManus  v.  Carmichael,  3  Iowa,  1,  holding  a  riparian  owner 
on  the  Mississippi  has  no  title  to  the  land  between  high  and  low  water  so  as  to 
enable  him  to  maintain  trespass  for  taking  sand. 

Disapproved  in  Bullock  v.  Wilson,  2  Port.    (Ala.)    436,  holding  that  an   in 
dividual  cannot  assert  any   private  right   in  soil  beyond   low-water   mark   in  a 
stream  of  sufficient  width  and  depth  and  suited  for  ordinary  purposes  of  navi- 
gation. 
^On  tidal  streams. 

Cited  in  Lowndes  v.  Dickerson,  34  Barb.  686,  holding  a  grant  on  a  river  flowed 
by  tide  extends  to  the  edge  of  the  water  only;  Gough  v.  Bell,  21  N.  J.  L.  156, 
holding  all  between  high  and  low-water  mark  to  be  under  dominion  of  state; 
New  York  v.  Hart,  96  N.  Y.  443,  holding  z  jrrantee  on  a  tide  river  takes  to  line  of 
high  water  only;  Gerrish  v.  Union  Wharf,  26  Me.  384,  46  A.  D.  568,  holding 
where  tide  flows,  ordinary  high-water  mark  is  line  of  boundary;  Hagan  v.  Camp- 
bell, 8  Port.  (Ala.)  9,  33  A.  D.  267,  holding  a  British  grant  of  bank  of  Mobile 
river  to  grant  only  to  high-water  mark;  The  Martha  Anne,  Olcott  18,  Fed.  Cas. 
No.  9,146,  holding  on  right  of  inhabitants  of  Oyster  Bay  township  in  that  bay. 

Distinguished  in  New  York  v.  Hart,  16  Hun,  380,  holding  a  grant  of  land  to  a 
town  on  a  river  in  which  the  tide  flows  to  extends  to  low-water  mark. 
What  oonstitntes  navigable  stream. 

Cited  in  Rhodes  v.  Otis,  33  Ala.  678,  73  A.  D.  439,  holding  word  navigable  under 
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the  common  law  describes  public  waters  where  the  tide  ebbs  and  flows;  Morgan 
V.  King,  35  N.  Y.  454,  91  A.  D.  58,  holding  navigable  in  fact  a  river  on  which 
boats,  lighters,  or  rafts  may  be  floated  to  market;  Curtis  v.  Keesler,  14  Barb.  511, 
holding  fresh-water  creek  which  in  its  natural  state  is  not  capable  of  floating  a  log 
on  its  surface,  and  during  freshets  will  float  single  logs  only,  is  not  subject  to 
servitude  of  public. 

Cited  in  reference  notes  in  26  A.  D.  530,  on  nature  of  non-navigable  rivers; 
38  A.  D.  727,  on  what  are  navigable  waters;  84  A.  D.  540,  on  what  were  navigable 
rivers  at  common  law. 

Cited  in  notes  in  13  L.R.A.  828,  on  what  constitutes  navigable  stream;  42 
L.R.A.  313,  on  what  waters  are  navigable;  3  L.R^.  610,  on  what  are  private 
streams. 
Right  of  public  in  streams  iiaTigable  in  faet. 

Cited  in  Chenango  Bridge  Co.  v.  Paige,  83  N.  Y.  178,  38  A.  R.  407,  holding  right 
of  public  is  that  of  easement  only,  for  purpose  of  navigation  and  floating;  De 
Camp  V.  Thomson,  16  App.  Div.  528,  44  N.  Y.  Supp.  1014,  holding  such  easement 
limited  to  the  navigable  capacity  of  stream;  Pierrepont  v.  Loveless,  72  N.  Y.  211, 
holding  that  public  has  right  to  use  streams  through  private  property  for  raft- 
ing and  floating  logs,  so  far  as  necessary  for  public  accommodation;  People  ▼. 
Gutchiss,  48  Barb.  656,  holding  that  right  of  public  in  a  non-navigable  stream  in 
the  legal  sense  is  simply  that  of  passage;  Harris  v.  Thompson,  9  Barb.  350,  hold- 
ing any  obstruction  of  navigation  above  the  flow  of  the  tide  is  prima  facie  a  public 
nuisance ;  Smith  v.  Rochester,  92  N.  Y.  463,  44  A.  R.  393,  holding  that  state  has  no 
right  to  convert  such  waters,  or  to  autliorize  their  conversion,  to  any  other  purpose 
than  that  of  navigation,  except  by  right  of  eminent  domain. 

Cited  in  note  in  81  A.  D.  583,  on  right  of  public  or  of  individuals  to  use  water 
courses  as  highways  and  remedies  available  to  vindicate  right. 

Distinguished  in  People  ex  rel.  Loomis  v.  Canal  Appraisers,  33  N.  Y.  461,  hold- 
ing riparian  owners  on  the  Mohawk  river  have  no  claim  for  damages  for  diversion 
of  water  by  the  public  for  canal  purposes. 
When  mandamus  lies. 

Cited  in  People  ex  rel.  Griffin  v.  Steele,  2  Barb.  397,  1  Edm.  Sel.  Cas.  505,  grant- 
ing writ  to  put  a  minister  in  possession  of  the  pulpit  to  which  he  is  entitled. 

Cited  in  note  in  19  A.  D.  508,  as  to  when  mandamus  will  be  granted. 
—  Against  public  oflQcer. 

Cited  in  State  v.  Elkinton,  30  N.  J.  L.  335,  granting  alternative  mandamus  to 
an  overseer,  commanding  him  to  open  a  road ;  People  ex  rel.  Stranahan  v.  Thomp- 
son, 67  How.  Pr.  491,  issuing  writ  to  compel  commissioners  of  public  works  to 
grant  permit  to  a  bridge  company  to  enter  on  street  and  take  up  pavement. 

Cited  in  note  in  89  A.  D.  733,  on  mandamus  against  public  officers. 

Distinguished  in  Chance  v.  Temple,  1  Iowa,  179,  holding  that  writ  does  not  lie 
to  perfect  a  doubtful  right  as  against  the  state;  People  ex  rel.  Yates  v.  Canal 
Board,  13  Barb.  432,  denying  writ  to  compel  a  canal  board  to  approve  or  disap- 
prove a  contract  awarded  to  an  individual,  in  pursuance  of  a  statute. 
Notice  before  granting  mandamus. 

Cited  in  Ex  parte  Garland,  42  Ala.  559,  on  necessity  of  a  rule  nisi  before  grant- 
ing a  mandamus. 
Review  of  Judgment  in  extraordinary  legal  action. 

Cited  in  State  ex  rel.  Kenny  v.  Hudspeth,  59  N.  J.  L.  504,  37  Atl.  67,  holding 
that  a  writ  of  error  will  lie  from  a  flnal  judgment  rendered  on  demurrer  to  an 
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alternative  writ  of  mandamuB;  Haughton  v.  Allen,  1  N.  C.    (Conference,  167) 

277,  holding  where  a  court  exercising  a  statutory  jurisdiction  acts  in  a  summary 

manner,  in  a  manner  different  from  common  law,  the  remedy  for  review  is  hy 

certiorari. 

Boundary  on  highway. 

Cited  in  People  v.  Law,  22  How.  Pr.  109,  34  Barb.  494,  holding  premises  bounded 
in  general  terms  by  a  street  extend  to  middle  of  street;  Paige  v.  Schenectady  R. 
Co.  178  N.  Y.  102,  70  N.  E.  213,  holding  presumption  is  that  conveyance  carries  to 
center  of  street;  Cox  v.  Freedley,  33  Pa.  124,  76  A.  D.  684,  holding  that  grantee  of 
land  bounded  by  side  of  street  takes  to  center  of  street;  Gove  v.  White,  20  Wis. 
426,  holding  words  "conunencing  on  the  road  .  .  .  thence  south  on  the  road 
dividing  sections  10  and  11,"  etc.,  takes  to  center  of  highway. 

Distinguished  in  Wetmore  v.  Law,  22  How.  Pr.  133,  34  Barb.  616,  holding  land 
grant  running  along  a  certain  street,  ''to  the  said  easterly  line  of  street,  and 
thence  southwardly  along  the  same,"  etc.,  does  not  carry  to  center  of  street. 
Right  of  puhlic  In  highway. 

Cited  in  Monongahela  Nav.  Co.  v.  Coons,  0  Watts.  &  S.  101  (dissenting  opinion), 
on  right  of  public  in  a  public  highway. 
Natural  linear  ohjecta  as  bonndarlea. 

Cited  in  Clarkston  v.  Virginia  Coal  k  I.  Co.  93  Va.  268,  24  S.  E.  937,  holding  a 
description  calling  for  a  ridge  as  a  boundry  means  top  of  ridge. 

16  AM.  BBC.  454,  JACKSON  EX  DBM.  BRADT  ▼.  WHITBECK,  6  COW. 

Presumptive  adverse  possession  hy  ootenant. 

Cited  in  Woolsey  v.  Morss,  19  Hun,  273,  holding  where  a  cotenant  enters  whole 
and  claims  whole  exclusively  for  twenty-one  years,  it  raises  presumption  of  ouster 
by  him;  Jackson  ex  dem.  Bratt  v.  Tibbits,  9  Cow.  241,  holding  that  where  cotenant 
by  some  notorious  act,  claims  an  exclusive  right,  though  under  a  void  title,  statute 
will  run  from  time  of  such  claim;  Flock  v.  Wyatt,  49  Iowa,  466;  Alexander  v. 
Kennedy,  19  Tex.  488,  70  A.  D.  368, — holding  mere  possession  of  a  tenant  in 
common  for  a  great  length  of  time  may  raise  inference  of  an  ouster;  Dubois  v. 
Campau,  28  Mich.  304;  Marr  v.  Qilliam,  1  Coldw.  488, — holding  same  as  to  an 
uninterrupted  and  exclusive  possession  by  one  tenant  in  common  for  twenty  or 
more  years  without  any  accoimt  with  such  cotenant;  Gill  v.  Fauntleroy,  8  B.  Mon. 
177,  holding  same  where  cotenant  claimed  whole  and  refused  to  share  profits;  Cam- 
pau V.  Dubois,  39  Mich.  274,  holding  same  where  one  of  several  heirs  occupied 
land  and  improved  it,  the  other  heirs  being  in  immediate  vicinity  and  not  inter- 
fering; Cole  V.  Lester,  48  Misc.  13,  96  N.  Y.  Supp.  67;  Zapf  v.  Carter,  70  App.  Div. 
395.  76  N.  Y.  Supp.  197, — holding  same  where  acts  are  such  as  unequivocally  to 
convey  to  cotenants  the  information  that  the  possession  is  in  defiance  of  their  co- 
tenancy; Colbum  V.  Mason,  26  Me.  434,  43  A.  D.  292,  holding  an  entry  of  a  co- 
tenant  presumed  to  be  in  accordance  with  title  of  other  cotenant  until  act  of  un- 
equivocal exclusion  has  occurred. 

Cited  in  reference  notes  in  27  A.  D.  338;  37  A.  D.  126,— on  ouster  of  one  coten- 
ant by  another;  36  A.  D.  166,  on  ouster  and  adverse  possession  by  cotenant;  90  A. 
D.  464,  as  to  what  constitutes  adverse  possession  and  ouster  of  tenant  in  conunon 
by  cotenant;  52  A.  D.  221,  on  right  of  one  cotenant  to  oust  another  and  hold 
adversely  to  him ;  69  A.  D.  697,  as  to  what  possession  by  one  cotenant  will  amount 
to  an  ouster  as  agal.ist  the  other. 
Am.  Dec.  Vol.  HI.— 18. 
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Cited  in  notes  in  35  L.R.A.  836,  on  adverse  possession  by  donee  under  [>aroI 
gift;  10  L.R.A.(N.S.)  187,  on  presumption  of  ouster  of  one  tenant  in  common 
from  long-continued,  undisturbed  possession  of  another;  13  A.  D.  141,  on  what 
justifies  jury  in  finding  ouster  by  cotenant. 

Distinguished  in  Kathan  v.  Rockwell,  16  Hun,  90,  holding  sole  possession  by  a 
tenant  in  common,  not  adverse  possession.  • 
Inferences  by  court  as  trier  of  facts. 

Cited  in  Wight  v.  Curtis,  Fed.  Cas.  No.  17,628,  holding  that  a  court  may  draw 
the  same  inference  from  evidettce  as  a  jury  would;  Tyack  v.  Brumley,  1  Barb.  Oh. 
640  note,  on  authority  of  court  to  draw  inferences  from  evidence;  Hamby 
Mountain  Gold  Mines  v.  Calhoun  Land  &.  Min.  Co.  83  Ga.  311,  9  S.  E.  831,  sus- 
taining judge  in  presuming  an  actual  ouster  from  certain  facts  in  evidence. 

1%  AM.  DEC.  45«,  MHiLER  v.  PliUMB,  •  COW.  6«5. 
Intention  as  criterion  of  fixture. 

Cited  in  Gulick  v.  Heermans,  6  Luzerne  Leg.  Reg.  227,  holding  legal  criterion  of 
fixture  is  intention  to  annex  it  to  freehold. 
Rule  as  to  fixtures. 

Cited  in  reference  notes  in  69  A.  D.  658,  on  machinery  as  fixture;  55  A.  D.  417» 
on  rule  that  whatever  is  annexed  to  the  freehold  becomes  part  thereof  and  cannot 
be  removed. 

Cited  in  notes  in  21  A.  D.  732;  23  A.  D.  386;  28  A.  D.  293;  36  A.  D.  567;  37  A. 
D.  219;  5  L.R.A.  594,— on  what  are  fixtures. 

—  As  between  vendor  and  vendee. 

Cited  in  Conner  v.  Coffin,  22  N.  H.  538,  holding  that  grantee  takes  all  fixtures, 
whether  for  trade,  manufacture,  or  agriculture;  Tate  v.  Blackburne,  48  Miss.  1, 
holding  that  a  cotton  gin  passed  to  purchaser;  Bond  v.  Coke,  71  N.  C.  97,  holding 
same  as  to  a  gin  and  press  annexed  to  freehold ;  Cohen  v.  Kyler,  27  Mo.  122,  hold- 
ing a  bathing  tub  and  lead  pipes  fastened  to  the  walls  and  floor  of  a  building  by 
nailing  are  fixtures;  Despatch  Line  of  Packets  v.  Bellamy  Mfg.  Co.  12  N.  H.  205, 
37  A.  D.  203,  holding  an  engine  which  could  not  be  removed  without  taking  down  a 
part  of  building  to  be  a  fixture;  Harkness  v.  Sears,  26  Ala.  493,  62  A.  D.  742, 
holding  same  as  to  a  turning  lathe  propelled  by  horse  power  and  a  large  cogwheel 
let  into  the  ground ;  Fratt  v.  Whittier,  58  Cal.  126,  41  A.  R.  251,  holding  gas  fix- 
tures pass  under  deed ;  Opinion  of  Spruance,  8  Del.  Ch.  539  Appx.,  holding  articles 
of  a  mill  not  actually  attached  to  building  or  machinery  by  belting  or  otherwise  do 
not  pass  as  freehold;  Ruckman  v.  Cutwater,  28  N.  J.  L.  581,  holding  manure  in 
barnyard  passes  to  grantee;  Ford  v.  Cobb,  20  N.  Y.  344,  holding  salt  kettles  im- 
bedded in  brick  arches  personal  property  and  subject  to  lien  of  a  chattel  mortgage 
for  their  purchase  price. 

Distinguished  in  Cross  v.  Marston,  17  Vt.  533,  44  A.  D.  353,  holding  drawers 
and  sash  of  a  show  case  put  in  a  building  by  consent  of  owner  of  them  are  personal 
property  as  against  a  vendee  of  building. 

—  As  between  mortgagor  and  mortgagee. 

Cited  in  Williams  v.  Chicago  Exhibition  Co.  188  111.  19,  68  N.  E.  611,  holding 
that  whatever  will  pass  as  between  vendor  and  vendee  will  pass  as  between  mort- 
gagor and  mortgagee:  McLane  v.  Geer,  3  Edw.  Ch.  245;  King  v.  Wilcomb,  7  Barb. 
263, — holding  as  between  mortgagor  and  mortgagee  everything  attached  to  the 
freehold  or  growing  on  soil  ip  part  of  realty ;  Sparks  v.  State  Bank,  7  Blackf.  469, 
holding  steam  engine  erected  in  a  permanent  manner  in  a  tanyard  is  realty; 
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SftndB  y.  Pfeiffer,  10  CaL  258,  holding  same  as  to  engines  and  boilers  used  in  a 
flour  mill  permanently  fastened  thereto;  Murdock  ▼.  Qifford,  18  X.  Y.  28,  hold- 
ing looms  in  a  woolen  factory  personal  property;  Sayles  v.  National  Water  Puri- 
fying Co.  41  N.  Y.  S.  R.  856,  16  N.  Y.  Supp.  655,  holding  a  large  filter  not  at- 
tached except  by  detachable  pipes  personal  property  under  an  agreement  that  it 
shall  remain  such  between  seller  of  filter  and  owner  of  factory. 

—  As  between  ootenanta  or  heir  and  personal  representatlTe. 

Cited  in  Buckley  v.  Buckley,  11  Barb.  43,  holding  as  between  h^ir  and  personal 
representative,  that  whatever  is  let  into  the  soil  or  attached  to  it  or  erected  upon 
it»  to  be  habitually  there,  is  part  of  freehold;  Walker  v.  Sherman,  20  Wend.  636, 
holding  certain  machinery  personal  property  in  a  partition  of  real  estate  belonging 
to  tenants  in  common,  it  not  appearing  to  have  been  fastened  to  building. 
—As  between  landlord  and  tenant. 

Cited  in  Raymond  v.  White,  7  Cow.  310,  holding  as  between  landlord  and  ten- 
ant, that  property  fixed  to  the  premises  by  the  tenant  for  the  purpose  of  manufac- 
turing belongs  to  tenant;  Andrews  v.  Day  Button  Co.  132  N.  Y.  348,  30  N.  E.  831, 
sustaining  right  of  tenant  to  remove  an  engine  from  a  factory;  Moore  v.  Smith, 
24  111.  512,  holding  that  distillery  pipes  and  machinery  may  be  removed  by  tenant ; 
Mott  V.  Palmer,  1  N.  Y.  564,  holding  rails  built  into  a  fence  by  tenant,  under  agree- 
ment to  remove,  are  personal  property;  Fisher  v.  Saffer,  1  £.  D.  Smith,  611,  on 
temporary  structures  as  personal  property. 

Cited  in  reference  note  in  64  A.  D.  75,  on  favoring  tenant  in  respect  to  fixtures. 

—  Purchaser  at  Judicial  sale. 

Cited  in  Stillman  v.  Flenniken,  58  Iowa,  450,  43  A.  R.  120,  10  N.  W.  842,  hold- 
ing smutter  operated  in  gristmill  passes  to  purchaser  of  mill  at  judicial 
sale. 

Cited  in  note  in  7  L.RJi.  278,  on  rights  of  purchaser  at  mortgage  foreclosure 
sale. 
Buildings  erected  on  land  of  another. 

Cited  in  Day  v.  Saunders,  3  Keyes,  347,  holding  a  building  erected  on  land  of 
another  by  a  trespasser  becomes  realty;  Richtmyer  v.  Morss,  4  Abb.  App.  Dec.  55, 
37  How.  Pr.  388,  5  Abb.  Pr.  N.  S.  44,  holding  same  as  to  a  building  erected  on  land 
of  another  without  agreement. 
What  constitutes  conversion. 

Cited  in  reference  note  in  37  A.  D.  60,  on  what  constitutes  conversion. 

Cited  in  note  in  24  A.  S.  R.  800,  on  illustrations  showing  various  modes  of  con- 
version. 

16  AM.  DEC.  460,  FOWIiER  v.  i^STNA  F.  INS.  CO.  6  COW.  67S,  Reaf- 

flrmed  in  later  case  between  same  parties  In  7  Wend.  170. 
Evidence  of  general  good  character  in  civil  actions. 

(Sted  in  Heileg  v.  Dumas,  65  N.  C.  214,  holding  that,  unless  the  character  of 
the  party  be  put  directly  in  issue  by  the  nature  of  the  proceeding,  evidence  of 
the  defendant's  character  is  inadmissible;  Hills  v.  Goodyear,  4  Lea,  233,  40  A. 
R.  5,  holding  evidence  of  good  character  admissible,  where  intent  is  essence 
of  the  issue;  Houghtaling  v.  Kelderhouse,  2  Barb.  140,  holding  evidence  of 
plaintiff's  good  character  inadmissible  in  an  action  for  slander;  Shipman  v. 
Burrows,  1  Hall,  442,  holding  same  unless  put  in  issue  by  defendant;  United 
States  V.  Wood,  13  Blatchf.  252,  Fed.  Cas.  No.  16,752,  holding  in  an  action 
against  surstiss  on  an  offidal  bond,  that  evidence  of  officer's  general  conduct  is 
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inadmisBible^  even  though  officer  is  dead;  Rollins  v.  Griffin,  7  Misc  232,  27  N. 
Y.  Sup.  269,  holding  plaintiffs  general  reputation  inadmissible  in  an  action  for 
training  defendant's  colt,  where  defense  is  nonperformance  of  contract;  Kennedy 
v.  Upshaw,  66  Tex.  442,  1  S.  W.  308,  holding  in  the  impeachment  of  witnesses, 
inquiry  is  confined  to  the  general  reputation  of  the  witnesses  for  truth  and 
veracity. 

Cited  in  note  in  53  A.  D.  133,  on  evidence  of  character  in  civil  actions. 

Questioned  in  Ward  v.  Brown,  53  W.  Va.  227,  44  S.  E.  488,  holding  as  to 
deceased  perscm  charged  with  imdue  influence  in  procuring  a  will,  that  evidence 
of  such  party's  character  is  admissible. 
~  In  civil  action  for  acts  having  criminal  aspect. 

Cited  in  Quinton  v.  Van  Tuyl,  30  Iowa,  554;  Fahey  v.  Crotty,  63  Mioh.  383, 
6  A.  S.  R.  305,  29  N.  W.  876, — holding  character  inadmissible  in  action  for 
assault;  Gebhart  v.  Burket,  57  Ind.  378.  26  A.  R.  61,  holding  same  in  an  action 
for  trespass,  though  such  unlawful  act  would  be  indictable;  Barton  v.  Thomp 
son,  56  Iowa.  571,  41  A.  R.  119,  9  N.  W.  899,  holding  same  in  an  action  to  re- 
cover damages  for  malicious  mischief;  Thayer  v.  Boyle,  30  Me.  475,  holding 
same  in  an  action  for  maliciously  setting  fire  to  bam ;  Harrison  v.  Russell,  Wilson 
Super.  Ct.  391,  holding  same  in  a  suit  for  money  claimed  to  have  been  taken 
by  robbery;  Walker  v.  State,  6  Blackf.  1,  holding  same  in  a  case  of  bastardy; 
Kinneberg  v.  Kinneberg,  8  N.  D.  311,  79  N.  W.  337,  holding  evidence  of  defend- 
ant's reputation  for  chastity  inadmissible  in  an  action  for  an  assault  with  in- 
tent to  commit  rape. 

Cited  in  reference  note  in  41  A.  R.  120.  on  admissibility  of  evidence  of 
defendant's  good  character  in  civil  action  for  tort. 

Distinguished  in  Dally  v.  Woodbridge,  21  N.  J.  L.  491,  holding  evidence  of  good 
moral  character  admissible  in  a  bastardy  proceedings. 

—  Where  fraud  of  party  is  in  issue. 

C^ted  in  Gough  v.  St.  John,  16  Wend.  646,  holding  character  not  admissible 
in  defense  to  action  for  fraudulent  representation;  Leinkauf  v.  Brinker,  62 
Miss.  255,  52  A.  R.  183,  holding  same  where  a  purchase  by  defendant  is  assailed 
as  fraudulent;  Dudley  v.  McCluer.  66  Mo.  241,  27  A.  R  273,  holding  same  as  to 
one  charged  with  fraudulent  dealing;  Smets  v.  Plunket,  1  Strobh.  L.  372; 
Norris  v.  Stewart,  105  N.  C.  455,  18  A.  S.  R.  917,  10  S.  E.  912,— holding  same 
as  defense  to  an  allegation  of  fraud;  Vansickle  v.  Shenk,  150  Ind.  413,  50 
N.  E.  381,  holding  same  in  an  action  to  set  aside  a  fraudulent  conveyance; 
Simpson  v:  Westenbergen,  28  Kan.  756,  42  A.  R.  195,  holding  same  where  a 
mortgage  is  assailed  as  fraudulent  as  against  creditors. 

—  In  action  on  insurance  policy. 

Cited  in  Travelers  Ins.  Co.  v.  Sheppard,  85  Ga.  751,  12  S.  E.  18,  holding  in 
an  action  by  a  woman  upon  a  policy  of  insurance  on  the  life  of  her  husband, 
evidence  of  her  good  character  is  inadmissible;  Schmidt  v.  New  York  Union 
Mut.  F.  Ins.  Co.  1  Gray,  529,  holding  same  where  insurance  company  set  up 
defense  that  fire  was  occasioned  by  fraudulent  and  wilful  act  of  plaintifiT. 
What  constitutes  a  warranty  by  insured. 

Cited  in  reference  notes  in  79  A.  D.  743;  91  A.  D.  234,— on  warranties  in 
insurance  contracts;  59  A.  D.  201,  as  to  when  applications,  surveys,  or  pro- 
posals are  part  of  insurance  policy  so  as  to  make  the  warranties;  22  A.  D. 
674,  on  necessity  that  warranty  appear  on  face  of  policy. 
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Cited  in  note  in  40  A.  D.  349,  as  to  what  constitutes  warranty  in  insurance 
policy. 

—  Descriptions  in  policy. 

Cited  in  Gates  v.  Madison  County  Mut.  Ins.  Co.  6  N.  Y.  469,  55  A.  D.  360, 
holding  every  clear  and  explicit  declaration  contained  in  a  policy  concerning  the 
conditions  and  description  of  the  property  is  a  warranty;  Chrisman  v.  State 
Ins.  Co.  16  Or.  283,  18  Pac  466,  holding  application  part  of  policy  by  reference, 
and  the  answers  and  statements  therein  warranties;  Richards  ▼.  Protection 
Ins.  Co.  30  Me.  273,  holding  description  a  warranty  when  the  rate  of  premium 
is  thereby  affected;  Richards  v.  Protection  Ins.  Co.  30  Me.  273  (dissenting 
opinion),  on  description  of  subject-matter  insured  as  a  warranty. 

Cited  in  reference  notes  in  35  A.  D.  96,  on  description  of  property  in  fire 
insurance  policy;  65  A.  S.  R.  812,  on  description  of  premises  in  insurance  policy; 
44  A.  S.  R.  326,  on  description  of  use  of  insured  building;  37  A.  D.  46,  on  ma- 
teriality of  description  of  property  in  insurance  policy. 

Cited  in  note  in  59  A.  R.  818,  on  construction  of  insured's  statements  in 
application  for  insurance  as  to  whether  warranties  or  not. 
Dtstinction  between  warranties  and  representations. 

Cited  in  reference  notes  in  20  A.  D.  433,  on  representation,  warranties,  and 
concealment;  22  A.  D.  544;  59  A.  D.  201;  65  A.  S.  R.  697,— on  distinctions  be- 
tween warranties  and  representations  by  insured;  30  A.  D.  123,  on  distinction 
between  and  effect  of  warranties  and  representations  in  insurance  contracts; 
74  A.  D.  462,  on  misdescription  of  insured  property,  and  distinction  between 
representations  and  warranties  in  insurance  contracts. 

Effect  of  warranty  on  risk. 

Cited  in  Wall  v.  East  River  Mut.  Ins.  Co.  7  N.  Y.  370;  Kennedy  v.  St.  Law- 
rence County  Mut.  Ins.  Co.  10  Barb.  285, — ^holding  that  a  warranty  must  be 
complied  with  as  condition  precedent  to  a  recovery  by  the  insured;  Burritt 
V.  Saratoga  County  Mut.  F.  Ins.  Co.  5  Hill,  188,  40  A.  D.  345,  holding  warranty 
in  relation  to  the  existence  of  a  particular  fact  must  be  strictly  true;  Inman 
V.  Western  F.  Ins.  Co.  12  Wend.  452,  holding  same,  irrespective  of  whether 
warranty  is  material  to  risk  or  not;  Elstner  v.  Cincinnati  Equitable  Ins.  Co.  1 
Disney  (Ohio)  412,  holding  permanent  occupation  of  premises  for  another 
purpose  than  that  covered  discharges  insurer  while  so  used. 

Cited  in  reference  note  in  49  A.  D.  238,  on  necessity  for  strict  compliance  with 
warranty  in  insurance  policy. 

Cited  in  note  in  40  A.  D.  349,  on  necessity  that  warranty  in  policy  be  strictly 
kept. 
Effect  of  misrepresentation  by  insured. 

Cited  in  reference  notes  in  61  A.  S.  R.  107,  on  immaterial  misrepresentation 
by  insured;  40  A.  D.  351,  on  effect  upon  insurance  of  misrepresentations  by 
assured;  41  A.  D.  496,  on  effect  of  false  or  inaccurate  representations  in  appli- 
cation for  insurance;  59  A.  D.  202,  as  to  when  misrepresentation  will  avoid  in- 
surance policy;  65  A.  S.  R.  895,  on  representations  as  to  health  of  insured; 
29  A.  S.  R.  910,  on  representation  by  insured  as  to  encumbrances. 

Gited  in  note  in  19  A.  D.  433,  on  effect  of  misdescription  in  policy. 

-As  to  property  Insnred. 

ated  in  Weil  v.  New  York  L.  Ins.  Co.  47  La.  Ann.  1405,  17  So.  853,  holding 
false  representation,  unlike  a  false  warranty,  will  not  avoid  policy  unless  material 
to  risk  or  made  material  by  agreement;  Allen  v.  Lafayette  Ins.  Co.  34  La.  Ann. 
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763,  holding  description  not  strictly  accurate,  if  only  a  representation,  and 
making  no  difference  in  premium  and  risk,  will  not  avoid  policy;  Alabama  Gold 
L.  Ins.  Co.  V.  Johnston,  80  Ala.  467,  60  A.  R.  112,  2  So.  125,  holding  statements 
and  answers  in  application,  binding  only  so  far  as  they  are  material  to  the  risk 
unless  this  is  clearly  against  the  expressed  intention  of  parties;  Illinois  Mut. 
F.  Ins.  Co.  V.  Marseiles  Mfg.  Co.  6  111.  236,  holding  mistake  or  omission,  if  ma- 
terial to  the  risk,  avoids  contract;  Campbell  v.  Merchants'  &  F.  Mut.  F.  Ins. 
Co.  37  N.  H.  36,  72  A.  D.  324;  Marshall  v.  Columbian  Mut.  F.  Ins.  Co.  27  N.  H. 
157, — holding  that  whatever  is  material  to  risk  should  be  set  forth  in  applica 
tion  for  policy;  Roth  v.  City  Ins.  Co.  6  McLean,  324,  Fed.  Cas.  No.  12,084,  hold- 
ing misrepresentations  made  by  insured,  the  agent  having  no  knowledge  of 
premises,  avoids  policy,  if  material  to  risk;  Clark  v.  Manufacturers'  Ins.  Co.  8 
How.  235,  12  L.  ed.  1061,  holding  false  representations  as  to  use  of  lamps  in 
insured  building  avoids  policy. 

Cited  in  reference  notes  in  30  A.  D.  124,  on  misdescription  of  insured  prop- 
erty; 38  A.  D.  530,  on  effect  on  insurance  of  erroneous  statement  of  use  of 
property;  81  A.  D.  530,  as  to  when  error  in  description  of  property  in  insur- 
ance policy  is  not  fatal. 

Cited  in  note  in  30  A.  D.  101,  on  what  is  a  misdescription  of  insured  property 
and  its  effect. 

Distinguished  in  Niblo  v.  North  American  F.  Ins.  Co.  1  Sandf.  551,  holding 
description  of  buildings  in  policy  as  "his  buildings,"  not  material  misrepresenta- 
tion, though  interest  of  insured  is  that  of  a  tenant;  Delonguemare  v.  Trade- 
men's  Ins.  Co.  2  Hall,  629,  holding  as  to  description  referred  to  only  in  a  gen- 
eral way  in  policy,  a  substantial  accuracy  is  enough;  Chase  v.  Hamilton  Mut. 
Ins.  Co.  22  Barb.  527,  holding  under  by-laws  requiring  true  representations 
"so  far  as  concerns  the  risk  and  value  thereof  that  a  policy  was  not  void 
for  an  omission  where  risk  was  not  increased. 

Concealment  by  Insured. 

Cited  in  reference  notes  in  32  A.  D.  117,  on  effect  of  omission  to  state  facts 
material  to  the  risk;  81  A.  S.  R.  130,  on  effect  of  concealment  and  warranty 
on  liability  on  marine  policy. 

Cited  in  note  in  40  A.  D.  350,  on  effect  on  validity  of  insurance  of  conceal- 
ment of  material  fact  by  insurer. 

16  AM.  DEO.  471,  GRAVES  v.  »IERRY,  6  COW.  701. 
Xotice  of  dissolution  of  partnership. 

Cited  in  Holdane  v.  Butte rworth,  5  Bosw.  1,  holding  actual  notice  not  neces- 
sary as  to  those  who  have  had  no  previous  transactions  with  the  firm;  Solomon 
V.  Kirk  wood,  55  Mich.  256,  21  N.  W.  336,  holding  notice  in  a  local  editorial 
item  sufficient;  Simonds  v.  Strong,  C.  &  Co.  24  Vt.  642,  holding  that  as  to  all 
persons  who  have  had  no  previous  dealings  with  firm,  a  general  newspaper  notice 
of  dissolution  must  be  given;  Citizens  Nat.  Bank  v.  Weston,  162  N.  Y.  113,  56 
N.  E.  494,  holding  that  notice  of  dissolution  should  be  seasonably  published  in 
one  or  more  newspapers  in  immediate  vicinity;  Austin  v.  Holland,  69  N.  Y. 
571,  25  A.  R.  246,  holding  firm  not  bound  if  at  time  of  dealing  party  was  aware 
of  fact  of  dissolution;  Hodgskin  v.  Heim,  33  Misc.  548,  67  N.  Y.  Supp.  876,  hold- 
ing subsequent  creditor  without  notice  of  dissolution  may  hold  former  partners; 
Mauldin  v.  Branch  Bank,  2  Ala.  502,  holding  question  whether  form  of  notice  is 
sufficient  is  for  jury. 
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Cited  in  reference  note  in  26  A.  D.  498,  on  sufficiency  of  notice  of  dieeolu- 
tion  of  partners. 

(Sted  in  notes  in  32  A.  D.  161,  on  notice  of  dissolution  of  pftrtnership;  26 
A.  D.  290,  on  notice  of  dissolution  of  partnership;  23  L.  ed.  U.  S.  862,  on  what 
notice  of  dissolution  of  firm  is  sufficient  to  avoid  liability;  40  A.  S.  R.  673, 
on  notice  to  terminate  liability  after  dissolution  of  firm;  62  A.  D.  321,  322,  on 
inference  of  notice  arising  from  newspaper  articles  or  publication  not  required 
or  authorized  by  law. 
~Ab  to  persons  previously  dealing  with  firm. 

Cited  in  Clapp  v.  Rogers,  12  N.  Y.  283;  Wardwell  v.  Haight,  2  Barb.  649; 
Gonro  v.  Port  Henry  Iron  Co.  12  Barb.  27;  National  Shoe  &  Leather  Bank  v. 
Herz,  24  Hun,  260;  Vernon  v.  Manhattan  Co.  22  Wend.  183  (reversing  17  Wend. 
624), — ^holding  actual  notice  necessary  as  to  those  who  have  had  previous  deal- 
ings with  firm;  Hyde  v.  Shank,  93  Mich.  636,  63  N.  W.  787,  holding  same  and 
citing  annotation  also  on  this  point;  Zollar  v.  Janvrin,  47  N.  H.  324,  holding  it 
not  sufficient  that  creditor  who  had  dealt  with  firm  was  accustomed  to  take 
paper  containing  notice;  Shurlds  v.  Tilson,  2  McLean,  468,  Fed.  Cas.  No.  12,827, 
holding  published  notice  may  be  received  in  evidence,  jury  to  determine  whether 
party  had  actual  notice. 

Cited  in  note  in  26  A.  D.  292,  on  necessity  of  actual  notice  of  dissolution  of 
partnership  to  customers. 

Distinguished  in  Block  v.  Price,  24  Mo.  App.  14,  holding  that  retiring  part- 
ner must  have  been  known  to  have  been  a  partner  by  the  customer. 
Partner's  authority  after  dissolution. 

Cited  in  Bristol  v.  Sprague,  8  Wend.  423,  holding  that  one  partner  may  bind 
another  after  dissolution,  if  payee  or  holder  of  paper  is  not  chargeable  with 
notice  of  dissolution;  Lovejoy  v.  Spafford,  93  U.  S.  430, 23  L.  ed.  861,  holding  same 
as  to  goods  purchased  by  partner  after  dissolution;  Forbes  v.  Garfield,  32  Hun, 
389;  Robertson  Lumber  Co.  v.  Anderson,  96  Minn.  527,  105  N.  W.  972,— holding 
a  partial  payment  on  a  partnership  debt  will  suspend  operation  of  the  stat- 
ute of  limitations  as  to  other  partners,  where  creditor  has  had  previous  deal- 
ings with  firm  and  has  no  notice  of  dissolution;  Meadowcraft  v.  Walsh,  15  Mont. 
544,  39  Pac.  914,  holding  that  a  retiring  partner  may  after  dissolution  of  firm 
ratify  an  act  of  his  former  partner  and  make  himself  responsible;  Easter  v. 
Farmers*  Nat.  Bank,  57  HI.  215,  holding  that  an  unauthorized  use  of  firm 
name  by  a  partner  after  dissolution  may  be  ratified  by  other  members. 

Cited  in  notes  in  18  A.  D.  515;  21  A.  D.  638;  26  A.  D.  433;  36  A.  D.  311; 
37  A.  D.  612;  62  A.  D.  280;  49  A.  S.  R.  309,— on  power  of  partner  to  bind  firm 
after  dissolution;  2  A.  S.  R.  764,  on  effect  of  note,  made  in  partnership  name 
by  one  partner  after  dissolution,  to  payee  not  having  notice  of  dissolution;  26  A. 
D.  363,  on  admissions  by  partner  after  dissolution. 

16  AM.  DEC.  475,  PACKARD  v.  GETMAN,  6  COW.  767. 
Inception  and  termination  of  carrier's  liability. 

Cited  in  Grosvenor  v.  New  York  C.  R.  Co.  39  N.  Y.  34,  5  Abb.  Pr.  N.  S.  345, 
holding  that  liability  attaches  only  from  time  of  acceptance  of  goods  for  carriage ; 
The  R.  E.  Lee,  2  Abb.  (U.  S.)  49,  Fed.  Cas.  No.  11,690,  2  Leg.  Gaz.  298;  Jordan 
▼.  Hazard,  10  Ala.  221;  Blanchard  v.  Isaacs,  3  Barb.  388, — ^holding  liability  does 
not  commence  until  delivery  to  carrier  is  complete;  CBannon  v.  Southern  Exp. 
Co.  51  Ala.  481,  holding  notice  to  carrier,  express  or  implied,  of  intent  to  com- 
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mit  goods  to  his  care  and  custody  for  transportation,  is  essential ;  Atlantic  Nav. 
Co.  y.  Johnson,  4  Robt.  474.  holding  when  notice  is  permitted  to  take  the  place 
of  an  actual  delivery  by  the  carrier  it  must  be  a  reasonable  one;  Farmers'  &  M. 
Bank  v.  Champlain  Transp.  Co.  23  Vt.  186,  56  A.  D.  68,  holding  question 
when  liability  terminates  is  for  jury  imder  practice  of  carriers  and  attendant 
circumstances. 

Cited  in  reference  notes  in  43  A.  8.  R.  756,  as  to  when  liability  as  carrier 
begins;  61  A.  D.  432,  on  what  constitutes  a  good  delivery. 

Cited  in  notes  in  23  A.  D.  457,  on  what  constitutes  delivery  to  carrier;  52 
A.  D.  340,  on  sufficiency  of  delivery  of  goods  to  common  carrier;  42  A.  D.  38, 
on  sufficiency  of  delivery  of  goods  to  carrier  to  render  him  liable. 

Distinguished  in  Merriam  v.  Hartford  &  N.  H.  R.  Co.  20  Conn.  354,  52  A.  D. 
344,  holding  express  notice  not  necessary  where  particular  habit  or  custom  of 
carrier  as  to  delivery  is  complied  with. 
~  Goods  left  on  docks,  platforms,  or  in  cars. 

Cited  in  Hobart  v.  Littlefield,  13  R.  I.  341,  holding  delivery  on  wharf  and 
notice  to  servants,  sufficient;  Ball  v.  New  Jersey  S.  B.  Co.  1  Daly,  491,  holding 
it  not  good  delivery  to  leave  baggage  on  a  boat,  without  calling  agent's  atten 
tion  to  it;  Houston  &  T.  C.  R.  Co.  v.  Hodde,  42  Tex.  467,  holding  the  lading 
of  cotton  on  a  car  of  a  carrier,  not  delivery,  in  absence  of  a  regulation  or  custom^ 
or  notice  given  carrier;  Ford  v.  Mitchell,  21  Ind.  54,  holding  practice  and  usage 
by  carrier  to  receive  property  left  for  transportation  at  a  particular  place,  with 
out  any  special  notice,  admissible. 
lilability  of  carriers  for  loss  of  property. 

Cited  in  notes  in  26  A.  D.  467;  21  A.  D.  168,— on  liability  of  eonunon  car 
riers;  3  LJRJL  346,  on  carrier's  liability  for  loss  of  baggage;  50  A.  D.  99,  100^ 
on  customs  of  common  carriers  and  their  validity. 
Demand  and  refnaal  as  evidence  of  conversion. 

Cited  in  Daggett  v.  Davis,  53  Mich.  35,  51  A.  R.  91,  18  N.  W.  548,  holding 
demand  and  refusal  only  evidence  of  a  conversion;  Wamsley  v.  Atlas  S.  S.  Co. 
37  App.  Div.  553,  56  N.  Y.  Supp.  284;  Packard  v.  Getman,  4  Wend.  613,  21  A.  D. 
166, — holding  evidence  admissible  to  negative  presumption  of  conversion  raised 
by  demand  and  refusal. 

Cited  in  reference  notes  in  22  A.  D.  555;  33  A.  D.  131;  71  A.  D.  330,— on  de- 
mand and  refusal  as  evidence  of  conversion;  26  A.  D.  356;  55  A.  D.  51,— on 
demand  and  refusal  as  prima  facie  evidence  of  conversion;  35  A.  D.  616,  <a 
refusal  to  deliver  goods  as  evidence  of  conversion;  43  A.  D.  765,  on  refusal  to 
deliver  goods  upon  demand  as  evidence  of  conversion. 

16  AM.  DSC.  478,  WIGKERSHAM  T.  NIGHOIiSON,  14  SERO.  &  R.  118. 
Constructive  notice  of  adjudication  of  bankruptcy. 

Cited  in  Mays  v.  Manufacturers'  Nat.  Bank,  64  Pa.  74,  3  A.  R.  573,  27  Phila. 
Leg.  Int.  35,  2  Legal  Gaz,  37,  holding  payment  to  bankrupt  after  filing  of  peti- 
tion, void,  though  bona  fide  and  without  actual  notice;  Bellas  v.  M'Carty,  10 
Watts,  13  (dissenting  opinion),  on  duty  of  all  world  to  take  notice  of  judicial 
assignments. 

Distinguished  in  Galvin  v.  Boyd,  4  W.  N.  C.  288,  Fed.  Cas.  No.  5,208,  because 
of  different  terms  of  subsequent  bankrupt  act. 
Necessity  of  acceptance  by  assignee  in  bankruptcy. 

Cited  in  Gibbs  v.  Smith,  2  Phila.  84,  13  Phila.  Leg.  Int.  92,  holding  esUte 
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devested  from  debtor  whether  assignee  accepts  or  not,  or  whether  assignment 
is  or  is  not  executed. 

Distinguished  in  Power  v.  Hollman,  2  Watts,  218,  holding  creditor  appointed 
bat  not  accepting  as  assignee,  not  barred  from  purchasing  land  of  insolvent. 

16  AM.  DBC.  480,  KKUjOQQ  ▼.  KRAU8BR,   14  8KRO.  St  R.   1S7. 
Declarations  against  Interest  to  affect  title. 

Cited  in  Gibblehouse  ▼.  Strong,  3  Rawle,  437,  holding  declarations  of  legal  title 
holder,  that  he  was  trustee,  admissible  against  those  claiming  under  him. 
Opinion  eridence. 

Cited  in  Rembert  ▼.  Brown,  14  Ala.  360,  holding  witness  who  professes  to 
know  number  of  slaves  and  mules  on  plantation  may  testify  as  to  amount  of  com 
necessary  for  one  month;  Bissell  v.  Wert,  35  Ind.  54,  holding  witness  should  state 
facts  and  not  amount  of  damages  in  action  for  unskilful  sowing  of  clover. 

Cited  in  reference  notes  in  41  A.  D.  464,  on  opinion  evidence;  58  A.  D.  305, 
on  opinions  of  witnesses  as  evidence. 
As  to  value  of  property  or  damage  thereto. 

Referred  to  as  a  leading  case  in  Qalbraith  v.  Philadelphia  Co.  2  Pa.  Super.  Ct. 
350,  holding  all  persons  familiar  with  the  land  who  have  formed  an  opinion,  com- 
petent to  testify  as  to  value. 

Cited  in  Derby  v.  Gallup,  5  Minn.  119,  Gil.  85,  holding  witness  may  testify  as  to 
value  of  property  in  question;  Swan  v.  Middlesex  County,  101  Mass.  173;  Clark  v. 
Baird,  9  N.  Y.  183, — ^holding  same  as  to  opinion  of  witness  acquainted  with  real 
estate;  Illinois  &  W.  R.  Co.  v.  Van  Horn,  18  111.  267,  holding  opinions  of  witnesses 
and  basic  facts,  admissible;  Pennsylvania  &  N.  Y.  R.  &  Canal  Co.  v.  Bunnell,  81 
Pa.  414,  2  W.  N.  C.  633,  33  Phila.  Leg.  Int.  256,  holding  opinions  of  persons  in 
neighborhood  as  to  value  of  land,  competent;  Re  Pearl  Street,  19  Wend.  651,  hold- 
ing opinions  of  witnesses  as  to  value  of  property  taken  for  public  improvement,  ad- 
missible, though  of  slight  value;  White  Deer  Creek  Improv.  Co.  v.  Sassaman,  67 
Pa.  415,  3  Legal  Gaz.  61,  holding  opinion  of  witness  acquainted  with  facts  com- 
petent on  question  of  damages  from  overflow  of  land;  Andrews  v.  Youmans,  82 
Wis.  81,  52  N.  W.  23,  holding  opinions  of  farmers  as  to  damages  sustained  from 
cutting  down  of  shade  trees  on  side  of  stock  yard,  competent;  Pennsylvania  R.  Co. 
v.  Henderson,  51  Pa.  315,  23  Phila.  Leg.  Int.  284,  holding  question  as  to  length  of 
time  decedent  would  be  useful  to  family,  proper  on  question  of  damages  in  action 
for  causing  death ;  James  v.  Adams,  16  W.  Va.  245,  holding  testimony  of  dry  goods 
merchants  as  to  per  cent,  of  depreciation  generally  from  sales  and  injuries  from 
keeping,  competent  to  prove  value  of  remnant  of  a  particular  stock;  St.  Louis,  I. 
M.  A  S.  R.  Co.  V.  Edwards,  24  C.  C.  A.  300,  49  U.  S.  App.  52,  78  Fed.  745,  allow- 
ing  opinion  evidence  as  to  damage  to  cattle  by  carrier's  delay,  by  one  who  at- 
tended them  during  trip  and  who  was  familiar  with  such  business;  Berry  v. 
Reed,  53  Me.  487,  on  whether  opinion  as  to  value  of  logs  is  admissible;  Burling- 
ton A  M.  River  R.  Co.  v.  Beebe,  14  Neb.  463,  16  N.  W.  747  (dissenting  opinion), 
on  admissibility  of  opinion  of  witness  as  to  damage  to  land  from  nmning  of  fire 
through  it;  State  v.  Pike,  49  N.  H.  399,  6  A.  R.  533  (dissenting  opinion),  on  com- 
petency of  nonexpert  opinion  as  to  sanity  of  a  person,  formed  from  observation 
of  conduct. 

Distinguished  in  Montgomery  &  W.  P.  R.  Co.  v.  Vamer,  19  Ala.  185,  holding 
witness  cannot  state  his  opinion  as  to  damages  to  farm  sustained  by  construction 
of  railroad  over  it. 
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Disapproved  in  Hoitt  ▼.  Moulton,  21  N.  H.  686,  holding  opinion  of  witness  as  tu 
value  of  land,  incompetent. 
Snfflclency  of  notice. 

Cited  in  Cameron  v.  Little,  13  N.  H.  23,  holding  notice  by  officer  agreeable  to 
instructions  on  back  of  writ  served  on  debtor  in  suit  in  name  of  payee,  sufficient 
notice  of  assignment  of  note. 

—  To  assignee  of  Judgment  of  equities  outstanding. 

Cited  in  Rowe  v.  Langley,  49  N.  H.  395,  holding  express  notice  not  necessary  to 
charge    purchaser   of   judgment   with   equities,   where   facts   and  circumstances 
ought  to  have  caused  inquiry. 
Validity  of  Judgment  entered  In  violation  of  agreement. 

Cited  in  Atkinson  v.  Conrad,  37  Phila.  Leg.  Int.  4,  holding  judgment  entered  in 
violation  of  an  agreement  is  void  and  should  be  stricken  off. 
Jurisdiction  to  open  Judgment  and  direct  Issue. 

Cited  in  Ingersoll  v.  Dyott,  1  Miles  (Pa.)  246;  Banning  v.  Taylor,  24  Pa.  289,— 
upholding  jurisdiction  to  strike  off  judgment  entered  without  authority ;  Cochran 
V.  Eldridge,  49  Pa.  365,  holding  it  proper  to  open  judgment  and  allow  defendant 
to  show  fraud  in  obtaining  it;  Koch  v.  Biesecker,  7  Pa.  Super.  Ct.  37,  on  the  power 
of  law  courts  in  Pennsylvania  to  open  judgments  on  equitable  grounds;  Campbell 
V.  Kent,  3  Penr.  &,  W.  72  (dissenting  opinion) ;  Stradding  v.  Henck,  2  Phila.  302, 
14  Phila.  Leg.  Int.  212, — on  power  to  direct  issue  to  try  question  of  fraud  in  entry 
of  judgment. 
~  Propriety  of  feigned  or  direct  Issue. 

Cited  in  Gallup  v.  Reynolds,  8  Watts,  424,  holding  it  proper  to  try  collusion  by 
collateral  issue,  but  pretermitted  matter  of  defense  by  an  issue  in  case  itself; 
Baker  v.  Williamson,  2  Pa.  116,  upholding  jurisdiction  of  common  pleas  to  direct 
feigned  issue;  Parish  v.  Gear,  1  Pinney  (Wis.)  261,  Burnett  (Wis.)  99  (dissent- 
ing opinion),  on  power  to  open  judgment  and  direct  an  issue. 
Feigned  Issue  as  matter  of  discretion. 

Cited  in  Morris  v.  Harding,  27  Phila.  Leg.  Int.  77,  holding  order  of  court  dis- 
charging rule  to  open  judgment,  not  the  subject  of  a  writ  of  error;  White  v.  Leeds, 
51  Pa.  187,  holding  motion  to  take  off  default,  regular  on  its  face,  addressed  to 
discretion  and  not  subject  of  writ  of  error;  Knowles  v.  Jacobs,  4  Pa.  Super.  Ct. 
268,  holding  the  granting  of  feigned  issue  a  matter  of  discretion,  and  mode  of  mold- 
ing is  not  the  subject  of  writ  of  error. 
Trial  of  feigned  Issue  as  separate  action. 

Cited  in  Brown  v.  Parkinson,  56  Pa.  336,  holding  feigned  issue  like  separate  ac- 
tion before  jury;  Filbert  v.  Filbert,  9  Pa.  Co.  Ct.  149,  holding  supreme  court  upon 
error  to  trial  of  feigned  issue,  has  nothing  to  do  with  anything  which  occurred  in 
original  proceedings. 

16  AM.  DEO.  484,  HAIN  t.  KALBAGH,  14  SERG.  Sk  R.  169. 
Parol  evidence  as  to  contemporaneous  agreements. 

Cited  in  Martin  v.  Berens,  67  Pa.  459,  28  Phila.  Leg.  Int.  69,  holding  parol  evi- 
dence of  nonliability  in  case  of  fire,  inadmissible,  where  lease  provided  that  lessee 
should  do  all  rebuilding  in  case  of  accident. 

—  Where  parol  promise  Induced  execution  of  writing. 

Cited  in  Rearich  v.  Swinehart,  11  Pa.  233,  51  A.  D.  540,  allowing  parol  proof  in 
action  for  purchase  money  that  purchaser  a  son  of  vendor  was  to  be  liable  only 
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IB  case  of  vendor's  need;  Caulk  ▼.  Ererlj,  6  Whart.  803»  allowiiig  parol  proof  of 
agreement  to  pay  for  repairs  inadvertently  omitted  from  leaae  and  relied  upon 
by  lessee  at  time  of  execution. 

Sufflciency  of  proof  to  controveit  writing. 

Cited  in  Spencer  v.  Colt,  89  Pa.  314,  7  W.  N.  C.  333,  36  PhiU.  Leg.  Int  3»4, 
holding  no  error  to  charge  that  parol  agreement  to  reform  writing  must  be  made 
out  by  ''elear,  precise,  and  indubitable  proof." 
Ifeoeasity  of  reliance  on  fraudulent  representations. 

Cited  in  Clark  v.  Partridge,  2  Pa.  St.  13;  Zentmyer  v.  Mittower,  5  Pa.  403,— 
holding  misrepresentation  will  not  avoid  contract  unless  shown  to  have  been  relied 
on;  Zeibert  v.  Grew,  0  Whart.  404,  holding  agreement  not  to  sue  for  certain  time 
will  not  defeat  foreclosure,  where  not  alleged  to  have  induced  the  execution  of  the 
mortgage;  Levy  v.  Moore,  1  Phila.  325,  0  Phila.  Leg.  Int.  46,  holding  it  necessary 
to  aver  that  representation  was  relied  on  by  party  executing  notes. 
Presumption  as  to  fraud. 

Cited  in  Clark  v.  Partridge,  2  Pa.  St.  13,  holding  it  insufficient  to  aver  facts 
from  which  jury  may  infer  fraud. 

16  AM.   DEC.  486,  SHEBTS  T.  HAWK,  14  8ERG.  St  R.  lit. 
Conclusiveness  of  Judgment. 

Cited  in  Gallagher  v.  Kenedy,  2  Rawle,  163,  holding  parol  evidence  inadmissible 
to  show  grounds  of  an  order  or  decree  in  collateral  action;  Shriver  v.  Com.  2 
Rawle,  206,  holding  record  of  forfeiture  of  recognizance  in  proper  court  is  con- 
clusive in  debt  on  the  recognizance. 

—  Collateral  attack. 

Cited  in  Haines  v.  Hall,  200,  Pa.  104,  58  Atl.  125,  holding  as  general  rule,  that 
decree  of  court  having  jurisdiction  is  not  subject  to  collateral  attack ;  Jackson  ex 
dem.  Grignon  v.  Astor,  1  Pinney  (Wis.)  137,  39  A.  D.  281,  holding  judgment  can- 
not be  attacked  in  collateral  issue,  where  court  possessed  jurisdiction,  for  errors 
apparent  on  record ;  Heilner  v.  Bast,  1  Penr.  &  W.  267,  holding  order  in  insolvency 
proceedings,  '^Proceedings  quashed  by  order  of  court,"  not  open  to  collateral  at- 
tack; Lease  v.  Asper,  2  Rawle,  182,  holding  parol  evidence  inadmissible  in  col- 
lateral action  to  show  that  court  should  have  discharged  petitioner  instead  of  re- 
jecting his  petition ;  Hoffman  v.  Coster,  2  Whart.  453,  holding  exception  in  cases 
of  fraud  permitting  collateral  attack  of  judgment  of  court  with  jurisdiction,  in- 
applicable to  parties  or  privies. 

—  Of  discharge  of  insolvent. 

Cited  in  Crissy  v.  Vogt,  9  Pa.  Super.  Ct.  418,  43  W.  N.  C.  527,  holding  discharge 
by  competent  court  raises  presumption  of  legal  appearance,  in  suit  on  bond; 
Cohen  v.  Patton,  2  Miles  (Pa.)  437,  holding  discharge  earlier  than  time  condi- 
tioned in  bond  for  appearance  of  insolvent,  a  bar  to  action  on  bond  for  nonappear- 
ance; Fritts  V.  Doe,  22  Pa.  335,  holding  final  discharge  after  irregularities,  conclu- 
sive of  compliance  with  all  requirements. 

Cited  in  reference  note  in  53  A.  D.  88,  as  to  when  discharge  in  bankruptcy  is 
deemed  conclusive. 

Distinguished  in  Berens  v.  Rasch,  9  Phila.  45,  29  Phila.  Leg.  Int.  316,  holding 
record  of  discharge  not  conclusive  of  notice  given  in  action  on  bond  for  failure  to 
give  required  notice  of  bearing. 
Forfeiture  of  tmil  to  appear. 

Distinf^uished  in  Re  Taylor's  Application,  1  Pearson  (Pa.)  191,  holding  failure* 
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of  applicant  to  appear  on  day  fixed  for  hearing  works  a  forfeiture  of  bond,  in 
absence  of  continuance  by  court. 

16  AM.  DBC.  488,  WITHERS'S  APPBAIj,  14  SERG.  A  R.  186. 
Equitable  conTerslon  by  order  of  sale. 

Cited  in  Lancaster  County  Bank  y.  Stauffer,  10  Pa.  398,  holding  judgment 
against  tenant  by  curtesy  initiate,  after  issue  bom,  binds  his  estate  in  wife's  lands, 
ordered  sold  but  not  yet  sold  in  partition  proceedings;  Beyer  ▼.  Reesor,  5  Watts  k. 
S.  501,  1  Clark  (Pa.)  445,  on  nonconversion  of  realty  into  personalty  by  mere- 
order  of  sale  by  court. 

Cited  in  reference  notes  in  68  A.  D.  604,  on  equitable  conversion;  35  A.  D.  651; 
45  A.  D.  615,— on  equitable  conversion  of  realty. 
Effect  of  secret  transfers. 

Cited  in  Clark  v.  Campbell,  2  Rawle,  215,  holding  purchaser  at  sheriffs  sale 
not  affected  by  secret  parol  transfer  previous  to  judgment,  especially  if  defendant 
was  then  in  possession. 
Trust  conveyances  nnder  statute  of  frauds. 

Cited  in  Gratz  v.  Gratz,  4  Rawle,  411,  holding  statute  of  frauds  requires  sale  of 
equitable  interest  under  resulting  trust  to  be  in  writing. 
~  Parol  trusts. 

Cited  in  Gibblehouse  v.  Strong,  3  Rawle,  437,  holding  parol  evidence  admissi- 
ble to  show  resulting  trust. 
—  Effect  of  part  payment. 

Cited  in  Hill  v.  Meyers,  43  Pa.  170,  holding  payment  will  not  take  oral  contract 
out  of  statute  unless  accompanied  by  possession  under  the  contract;  Newkumet 
V.  Kraft,  10  Phila.  127,  31  Phila.  Leg.  Int.  109,  holding  part  payment  without 
possession,  and  afterwards  appropriated  to  another  indebtedness,  will  not  take 
parol  agreement  out  of  statute;  Maguire  v.  Heraty,  163  Pa.  381,  35  W.  N.  C.  228, 
on  insufficiency  of  mere  pa3rment  or  tender  of  purchase  money  to  take  case  out 
of  statute. 
~  Effect  of  possession  under  parol  contract. 

Cited  in  Kutz  v.  Helper,  3  Legal  Chron.  44,  holding  possession  to  take  parol 
contract  out  of  statute  must  be  exclusive. 

16  AM.  DEO.  491,  MARTIN  v.  MATHIOT,  14  8ER6.  &  R.  214. 
Fraudulent  sales  of  chattels  by  deceptive  possession. 

Cited  in  Streeper  v.  Eckhart,  2  Whart.  302,  30  A.  D.  258,  holding  transfer  of 
personalty  without  change  of  possession,  void  against  creditors;  Hower  v.  Geesa- 
man,  17  Serg.  &,  R.  251,  holding  assignment  for  creditors  unaccompanied  by  pos- 
session, void  as  to  levying  creditor,  though  he  had  notice  before  judgment;  Cliicker- 
ing  V.  Bastress,  130  111.  206,  22  N.  E.  542  (affirming  18  111.  App.  198),  holding 
ostensible  ownership  in  another  allowed  by  real  owner  will  postpone  rights  of  lat- 
ter to  those  of  execution  or  attachment  creditors  of  former;  Heft's  Appeal,  5 
Sadler  (Pa.)  573,  9  Atl.  87,  19  W.  N.  C.  302,  on  necessity  of  possession  by  mort- 
gagee of  chattels  to  validity  of  his  lien  against  creditors. 

Cited  in  reference  note  in  20  A.  D.  199,  on  retention  of  possession  by  vendor  or- 
mortgagor. 
—Conditional  sale  with  delivery  of  possession. 

Cited  in  Haak  v.  Linderman,  64  Pa.  499,  3  A.  R.  612,  denying  lien  for  purchase* 
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money  against  creditors  of  vendee  in  conditionml  sale,  with  deliyeiy;   Stiles  v. 
WMttaker,    1    Phila.   271,   8    Phil.   Leg.   Int.   239;    Rose   ▼.   Story,    1   Pa.   St. 
190,  44  A.  D.  121;  Wylie's  Appeal,  90  Pa.  210;  Enwer  v.  Van  Giesen,  6  W.  N.  C. 
3«3,   36    Phila.   Leg.   Int.   314;    Shirk  v.  Konigmacher,   13  Lane.  L.   Rer.   109; 
Heppe  V.  Speakman,  7  Phila.  117,  26  Phila.  Leg.  Int.  262,  3  Brewst.  (Pa.)  648,— 
Ixolding  conditional  sale  and  delivery  of  personalty,  void  as  to  creditors;  Dudley 
V.  Abner,  52  Ala.  572,  holding  delivery  under  agreement  that  title  is  not  to  pass 
until  price  is  paid,  void  as  to  creditors  or  bona  fide  purchasers;  Waldron  v. 
Haupt,  52  Pa.  408,  holding  purchaser  at  judicial  sale,  who  left  property  with  de- 
fendant under  a  conditional  sale,  will  not  prevail  against  creditors;  Sumner  v. 
•Woods,  52  Ala.  94;  Stadtfeld  v.  Huntsman,  92  Pa.  63,  37  A.  R.  661,  10  W.  N.  C. 
216,  37  Phila.  Leg.  Int.  413;  Michigan  C.  R.  Co.  v.  Phillips,  60  111.  190,— holding 
bona  fide  purchaser  without  notice  from  conditional  vendee  in  possession  will  pre- 
vail against  vendor;  Farrell  v.  Nathans,  1  Phila.  667,  12  Phila.  Leg.  Int  162,  hold- 
ing same  as  against  bona  fide  pawnee  without  notice ;  Davis  v.  Crompton,  85  C.  C. 
A,  633,  158  Fed.  736,  holding  reservation  of  title  until  pajrment  in  conditional 
sale,  valid  under  Pennsylvania  decisions,  against  trustee  in  bankruptcy  in  absence 
of  fraud ;    Re  Tice,  139  Fed.  62,  16  Pa.  Dist.  R.  269,  holding  reservation  of  title 
until  payment  in  contract  essentially  a  conditional  sale  and  not  a  bailment,  void 
under  Pennsylvania  decisions,  as  to  creditors  of  vendee  in  possession;  Sterling  v. 
Goodrich,  5  Luzerne  Leg.  Reg.  81,  holding  boat  title  of  which  is  to  pass  when  pur- 
chase money  is  paid  out  of  earnings,  not  subject  to  levy  for  purchaser's  debts. 

Cited  in  reference  notes  in  44  A.  D.  124,  on  title  to  property  sold  under  condi- 
tional sale ;  37  A.  R.  667,  on  title  of  bona  fide  purchaser  from  one  holding  under 
cr>nditional  sale. 

Cited  in  notes  m  94  A.  S.  R.  214,  216,  on  distinction  between  absolute  sales  and 
conditional  sales;  57  A.  R.  678,  on  conditional  sales  of  chattels;  42  A.  R.  106,  on 
title  of  bona  fide  purchaser  from  vendee  holding  under  conditional  sale. 

Distinguished  in  Christie  v.  Scott,  86  Pa.  463,  36  Phila.  Leg.  Int.  164,  where 
lessee  of  land  put  tenant  in  under  him. 

Criticized  in  Harkness  v.  Russell,  118  U.  S.  663,  30  L.  ed.  286,  7  Sup.  Ct.  Rep. 
51,  holding  conditional  sale  and  delivery  valid  against  a  purchaser  with  notice. 

Disapproved  in  Cole  v.  Berry,  42  N.  J.  L.  308,  36  A.  R.  611,  holding  conditional 
sale  and  delivery  prima  facie  valid  against  execution  creditors,  though  liable  to 
be  assailed  for  fraud. 
—  Exception  as  to  bailments. 

Cited  in  Wolf's  Appeal,  69  Pa.  471 ;  Edward's  Appeal,  106  Pa.  103,  15  W.  N.  C. 
■22,  4  Phila.  Leg.  Int.  418, — holding  bailor  of  chattels  unlike  conditional  seller  will 
be  protected  against  creditors;  Chamberlain  v.  Smith,  44  Pa.  431;  McCall  v. 
Powell,  64  Ala.  254, — holding  purchaser  without  notice  from  bailee  in  possession 
^'ith  privilege  of  purchase  will  not  prevail  against  owner ;  Stranghellan  v.  Ward, 
13  W.  N.  C.  Ill,  on  same  point;  Henkels  v.  Brown,  4  Phila.  301,  18  Phila.  Leg. 
Int.  172,  holding  lessee  of  furniture  is  the  owner  as  to  his  creditors,  so  as  to 
-waive  appraisement  upon  seizure  and  sale  as  his  property. 

Distinguished  in  Lehigh  Co.  v.  Field,  8  Watts  &  S.  232 ;  Patterson  v.  Stevenson, 
2  Pearson  (Pa.)  205, — holding  possession  not  badge  of  fraud  because  transaction 
vnis  not  in  fact  a  sale  but  a  bailment;  Bridgeport  Organ  Co.  v.  Guldin,  3  Pa.  Dist. 
R.  649,  holding  bailor  to  factor  who  was  to  retain  excess  over  invoice  price  was 
prior  to  levying  creditor,  though  bailee  gave  notes  as  an  accommodation  to  bailor; 
Tdm  V.  Landis,  17  Lane  L.  Rev.  397,  holding  question  of  absolute  sale  or  bail- 
ment properly  submitted  to  jury  on  oonfiicting  evidence. 
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Criticized  in  Kistner  v.  Reiser  Cigar  Co.  4  Pa.  Dist  R.  479,  following  cited  ease 
ai  binding,  and  holding  ''lease*'  of  chattels  till  paid  for,  a  sale  and  binding  on 
seller  as  snch. 
Effect  of  oonditional  sale  between  parties. 

Cited  in  McGinnis  ▼.  Savage,  29  W.  Va.  362,  1  6.  E.  746,  holding  conditional  sale 
and  delivery  valid  between  the  parties;  Atkins  v.  Busby,  25  Ark.  176,  holding  title 
remains  in  vendor  in  oonditional  sale  and  delivery  of  slaves,  and  that  liberation 
before  final  payment  operates  as  failure  of  consideration. 
Construction  of  contract  as  conditional  sale  or  otherwise. 

Cited  in  Ott  v.  Sweatman,  166  Pa.  217,  31  Atl.  102,  3  Pa.  Dist.  R.  673,  16  Pa, 
Co.  Ct.  97;  Harper  v.  Hogue,  10  Pa.  Super.  Ct.  624,— on  construction  of  contract 
to  pay  sum  in  payment  as  work  progressed  as  conditional  sale,  void  as  to  credi- 
tors. 

Distinguished  in  Enlow  v.  Klein,  79  Pa.  488,  33  Phila.  Leg.  Int.  260,  construing 
certain  contract  to  pay  for  use  of  horses,  with  option  to  purchase,  as  bailment^ 
protecting  owner  against  creditors  of  bailee. 

16  AM.  DEO.  494,  BOMBAY  T.  BOYER,  14  8ERG.  A  R.  SSS. 
Duration  of  lien  of  Judgment. 

Cited  in  Brown  v.  Simpson,  2  Watts,  233,  holding  lien  under  scire  facias  not 
served  on  terretenants  expires  in  five  years  from  expiration  of  stay  entered  on 
record. 

Extension  of  lien  by  agreement. 

Cited  in  Mercantile  Trust  Co.  v.  St.  Louis  A  S.  P.  R.  Co.  69  Fed.  193,  holding 
stay  entered  on  record  delays  the  running  of  limitations,  though  the  stay  is  longer 
than  the  period  of  limitations;  Re  Lents,  6  Pa.  103,  holding  statutes  limiting  liens 
unless  certain  proceedings  are  adopted  may  be  waived  by  parol. 
~  Necessity  of  recording  stay  of  Judgment. 

Cited  in  Hemphill  v.  Carpenter,  6  Watts,  22,  holding  agreement  to  extend  time 
of  lien  not  on  record  will  not  affect  purchaser,  though  he  have  notice ;  Bote's  Ap- 
peal, 1  Penr.  &  W.  271,  on  necessity  as  to  creditors  of  entry  of  stay  on  record. 

16  AM.  DEO.  497,  RERICK  t.  KERN,  14  SERG.  Sk  R.  267. 
Parol  licenses  generally. 

Cited  in  reference  notes  in  22  A.  D.  413;  29  A.  D.  472,— on  parol  license;  26 
A.  D.  741,  on  proof  of  license  by  parol;  30  A.  D.  72,  on  creation  and  nature  of 
license;  57  A.  D.  690,  on  parol  license  to  overflow  or  back  water;  35  A.  D.  239, 
on  establishment^  by  parol,  of  license  to  overflow  another's  land;  2  A.  S.  R.  409, 
on  effect  of  parol  license;  16  A.  S.  R.  889,  on  right  of  licensee  sued  in  trespass  to 
justify  by  specially  pleading  parol  license;  16  A.  D.  419,  on  nature  of  license 
and  rights  acquired  by  virtue  of  parol  license;  41  A.  D.  260,  on  rights  of  li- 
censee as  to  erections  made  with  licensor's  permission. 
Irrevocability  of  executed  parol  license.  ' 

Cited  in  Lane  v.  Miller,  27  Ind.  634,  holding  parol  license  upon  which  money 
has  been  expended  irrevocable  imless  licensee  can  be  placed  in  statu  quo; 
Davis  V.  Rouder,  2  Foster  (Pa.)  55,  2  Legal  Chron.  60,  10  Phila.  113,  31  Phila. 
Leg.  Int.  63,  6  Legal  Gaz.  51,  holding  same  as  parol  license  to  remove  soil  from 
lots;  House  V.  Montgomery,  19  Mo.  App.  170,  holding  license  to  go  over  land  re- 
vocable at  will  unless  there  has  been  an  expenditure  of  labor  or  money;  Qard- 
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ner  t.  Weaver,  11  W.  N.  C.  644,  holding  lieense  to  cross  lot  neoessarj  to  enjoy- 
ment of  grant  of  right  of  way,  irrevocable;  Dillion  v.  Crook,  11  Bush,  321, 
holding  equity  will  require  indemnity  from  owner  revoking  parol  grant  of  ease- 
ment after  expenditure  of  money  thereunder;  Roush  v.  Roush,  154  Ind.  562,  55 
N.  E.  1017,  holding  owners  who  have  erected  their  buildings  with  reference  to 
license  for  right  of  way  cannot  be  deprived  of  its  use;  Joseph  v.  Wild,  146  Ind. 
M9,  45  N.  E.  467,  holding  parol  license  to  erect  outside  stairway  on  land  of 
another  irrevocable  after  erection  of  building  without  any  other  stairway « 
Crescent  Min.  Co.  v.  Silver  King  Min.  Co.  14  Utah,  67,  46  Pac.  1093;  Heyl  v. 
Railroad  Go.  6  Phila.  42,  22  Phila.  Leg.  Int.  206,— holding  rule  that  expenditure 
of  money  makes  license  irrevocable  dependent  upon  direct  proof  of  license; 
Pierrepont  v.  Barnard,  6  N.  Y.  279  (dissenting  opinion),  on  revocability  of  ex- 
ecuted parol  license  to  cut  and  carry  away  standing  timber. 

Cited  in  reference  notes  in  53  A.  S.  R.  878,  on  power  to  revoke  parol  license; 
24  A.  D.  627;  15  A.  S.  R.  173,— on  revocability  of  parol  licenses;  12  A.  S.  R. 
331,  on  revocability  of  parol  licenses  granted  without  consideration;  46  A.  D. 
190,  as  to  when  revocation  of  license  not  permitted;  45  A.  D.  206,  on  validity 
and  revocability  of  parol  licenses;  28  A.  D.  721,  on  validity  and  irrevocability  of 
parol  license;  27  A.  D.  681,  on  revocability  or  assignability  of  parol  license. 

Cited  in  notes  in  54  A.  D.  166;  26  A.  8.  R.  555;  16  E.  R.  C.  78,— on  revocabil- 
ity of  license;  10  A.  D.  42,  as  to  when  license  is  not  revocable;  43  A.  R.  196, 
197,  on  reTocabilitv  of  parol  license;  31  A.  S.  R.  712,  on  nature  and  revocation 
of  parol  licenses;  45  A.  D.  576,  on  revocability  of  executed  license;  10  L.R.A. 
486,  on  effect  of  executed  license;  54  A.  D.  167,  on  effect  of  improvements  under 
parol  license;  8  A.  D.  700,  on  estoppel  to  deny  or  revoke  parol  license  as  to 
easement  in  land;  49  L.R.A.  506,  on  right  to  abandon  or  change  easement  in 
land  by  parol;  49  luKA.  617,  on  specific  performanoe  of  license  to  maintain 
burden  on  land  after  licensee  has  incurred  expense  in  creating  the  burden;  49 
L.RA.  515,  516,  on  specific  performance  of  license  to  maintain  burden  on  land, 
after  licensee  had  incurred  expense  in  creating  the  burden. 

Distinguished  in  Read  v.  Church  of  St.  Ambrose,  6  Pa.  Co.  Ct.  76,  19  Phila. 
466,  46  Phila  Leg.  Int.  184,  holding  grant  by  vestry  of  temporary  use  of  build- 
ing to  church  society,  revocable  at  will. 

Criticized  in  McGuire  v.  St.  Patrick's  Cathedral,  64  Hun,  207,  7  N.  Y.  Supp. 
346,  holding  burial  right  in  cemetery  a  revocable  license;  Jamieson  v.  Millemann, 
3  Duer,  255,  holding  parol  license  which  if  irrevocable  would  transfer  interest 
in  lands  is  void,  except  as  justification  for  acts  prior  to  revocation. 

Disapproved  in  Hall  v.  Chaffee,  13  Vt.  150,  on  right  at  law  to  revoke  a  parol 
executed  license. 
-To  erect  mill  and  aae  power. 

Cited  in  Veghte  v.  Raritan  Water  Power  Co.  19  N.  J.  £q.  142,  holding  license 
to  divert  water  for  power  revocable  till  executed  by  making  of  necessary  im- 
provements, but  not  afterwards;  M'Kellip  v.  Mllhenny,  4  Watts,  317,  28  A.  D. 
711,  holding  parol  license  to  erect  milldam  and  overflow  lands,  irrevocable  after 
execution  as  to  subsequent  purchasers;  SheflSeld  v.  Collier,  3  Ga.  82,  holding 
parol  permission  to  cut  timber  and  overflow  land  irrevocable  upon  erection  of 
dam;  Leibig  v.  Ginther,  1  Foster  (Pa.)  183,  1  Legal  Chron.  203,  4  Legal  Gaz.  246, 
holding  failure  to  object  to  erection  of  milldam  implies  a  license  incapable  of  revo- 
eation  without  compensation;  Mumford  v.  Whitney,  15  Wend.  380,  30  A.  D.  60, 
holding  parol  license  to  maintain  dam  on  another's  land  as  long  as  there  shall  be 
die  for  water  power  revocable,  notwithstanding  execution ;  Thompson  v.  McElar- 
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ney,  82  Pa.  174,  32  PhiU.  Leg.  Int.  410,  holding  executed  parol  license  to  throw 
waste  from  mill  into  stream  running  through  another's  land  irrevocable. 

Annotation  cited  in  Kivett  v.  McKeithan,  90  N.  C.  106,  holding  parol  license 
to  mill  owner  to  construct  dam  revocable  notwithstanding  completion  of  the 
improvements. 

Criticized  in  Johnson  v.  Skillman,  29  Minn.  96,  12  N.  W.  149,  holding  verbal 
agreement  to  allow  overflow  of  lands  during  the  operation  of  a  mill  in  consider- 
ation of  its  erection,  revocable  after  execution. 

Disapproved  in  Babcock  v.  Utter,  1  Keyes,  397,  1  Abb.  App.  Dec  27,  32  How. 
Pr.  439,  holding  executed  parol  license  to  construct  dam  and  flow  land,  revo- 
cable; Hazleton  v.  Putnam,  3  Chand.  (Wis.)  117,  54  A.  D.  168,  3  Pinney  (Wis.) 
107,  holding  parol  license  to  draw  water  to  run  mill  revocable  though  water- 
course had  been  constructed. 
~  To  use  or  conduct  waters  over  land. 

Referred  to  as  a  leading  case  in  Clark  v.  Glidden,  60  Vt.  702,  16  Atl.  358,  hold- 
ing parol  license  to  lay  aqueduct  irrevocable  im  equity  during  existence  of  the 
aqueduct;  Ferguson  v.  Spencer,  127  Ind.  66,  26  N.  B.  1035,  holding  parol 
agreement  for  construction  of  joint  drain  irrevocable  upon  expenditure  of  mon- 
ey or  labor  thereimder,  and  citing  annotation  on  this  point. 

Cited  in  Flickinger  v.  Shaw,  87  Cal.  126,  22  A.  S.  R.  234,  11  L.R.A.  134,  26 
Pac.  268,  holding  oral  contract  for  right  of  way  for  ditch  in  consideration  of  use 
of  part  of  water,  irrevocable  after  execution;  De  Graffenried  v.  Savage,  9  Colo. 
App.  131,  47  Pac.  902,  holding  same  of  parol  license  to  construct  irrigation  ditch; 
Maple  Orchard  Grove  v.  Vineyard  Co.  v.  Marshall,  27  Utah,  216,  76  Pac.  369, 
holding  same  as  to  license  to  construct  irrigation  pipe  line ;  School  Dist.  v.  Lind- 
say, 47  Mo.  App.  134,  holding  same  as  to  well  dug  to  furnish  water  for  ad- 
joining school;  Wynn  v.  Garland,  19  Ark.  23,  68  A.  D.  190,  holding  executed 
parol  agreement  as  to  common  system  of  drainage,  irrevocable;  Russell  v.  Howe, 
30  Pa.  Super.  Ct.  591,  holding  parol  lease  of  wharf  right  irrevocable  until  rea- 
sonable time  afforded  lessee  to  remove  his  prop?rty;  National  Waterworks  Co. 
V.  Kansas  City,  66  Fed.  691,  holding  railroad  estopped  to  revoke  executed  parol 
license  for  erection  of  pipe  line  on  right  of  way;  Delaware,  L.  &  W.  R,  Co.  v. 
McNeal,  4  Luzerne  Leg.  Reg.  47,  restraining  revocation  of  license  to  lay  pipes 
and  erect  water  tank,  when  acted  upon;  Morton  Brewing  Co.  v.  Morton,  47 
N.  J.  Eq.  158,  20  Atl.  286,  holding  equity  will  restrain  interference  with  drain 
erected  by  brewery  on  line  of  lot  with  consent  of  owner,  as  long  as  necessity  of 
brewery  requires  it;  Frear  v.  Casterlm,  6  Luzerne  Leg.  Reg.  HI,  holding  special 
water  rights  may  be  acquired  by  actual  grant  or  license;  Addison  v.  Hack,  2  Gill. 
221,  41  A.  D.  421,  holding  evidence  of  executed  parol  license  admissible  to  bar 
action  for  overflow  of  lands;  Millerd  v.  Reeves,  1  Mich.  107,  holding  unrevoked 
parol  license  from  third  person  with  right  to  flow,  a  defense  to  action  for  over* 
flowing  land. 

Annotation  cited  in  Garrett  v.  Bishop,  27  Or.  849,  41  Pac.  10,  holding  parol 
license  to  build  ditch  on  land,  irrevocable  after  execution;  Stoner  v.  Zucker, 
148  Cal.  516,  113  A.  S.  R.  301,  83  Pac.  808,  7  A.  ft  B.  Ann.  Cas.  704,  holding 
parol  license  to  construct  irrigating  ditch  becomes  irrevocable  for  as  4ong  as  its 
nature  calls  for,  upon  expenditure  of  money  or  labor. 

Cited  in  note  in  6  L.R.A.(N.S.)  166,  on  effect  of  incurrence  of  expense  on  parol 
license  to  drain  water  onto  one's  property. 

Distinguished  in  Oster  v.  Broe,  161  Ind.  113,  64  N.  E.  918«  holding  recovery 
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IS  damages  of  entire  cost  of  tile  ditch  erected  under  oral  license,  a  bar  to  ac- 
tion for  permission  tp  repair,  and  citing  annotation. 
-To  build  or  use  party  wall  or  attach  to  wall. 

Cited  in  Wickersham  v.  Orr,  9  Iowa,  253,  74  A.  D.  348;  Rindge  ▼.  Baker,  57 
N.  Y.  209,  15  A.  R.  475,— holding  executed  parol  agreement  for  party  wall,  ir- 
Kvocable  in  equity  both  as  to  parties  and  subsequent  grantees;  Russell  v. 
Hubbard,  59  111.  335,  holding  same  of  parol  permission  to  attach  building  to  brick 
wall  already  up  in  consideration  of  erection  of  brick  instead  of  frame  building. 
—To  erect  railroad  or  the  like. 

Referred  to  as  a  leading  case  in  Willis  ▼.  Erie  City  Pass.  R.  Co.  188  Pa.  56, 
41  AtL  307,  on  irrevocability  of  executed  license  for  erection  of  street  railways. 
Cited  in  Williamstown  &  T.  R.  Co.  v.  Battle,  66  N.  C.  540,  holding  written 
ficense  for  valuable  consideration  to  construct  railroad  over  land  irrevocable; 
8himer  v.  Easton  &  N.  Street  R.  Co.  7  Northamp.  Co.  Rep.  249;  Ciunberland 
Valley  R.  Co.  v.  McLanahan,  59  Pa.  23,— holding  same  as  to  license,  given  or 
ratified  by  parol,  to  railroad  to  cross  private  lands,  money  having  been  ex- 
pended in  consequence;  Baker  v.  Chicago,  R.  L  ft  P.  R.  Co.  57  Mo.  265,  holding 
such  license  irrevocable  after  completion  of  road;  Jackson  ft  S.  Co.  v.  Philadel- 
phia, W.  ft  B.  R.  Co.  4  Del.  Ch.  180,  holding  railroad  not  estopped  to  revoke 
license  for  side  track  notwithstanding  erection  of  faetory,  where  voluntary  ac- 
commodation was  intended;  Morris  ft  E.  R.  Co.  v.  Newark,  10  N.  J.  £q.  352, 
holding  equity  will  not  sustain  maintenance  of  railroad  erected  in  public  street 
without  objection,  but  without  license,  as  on  an  executed  agreement;  Park 
Steel  Co.  V.  Allegheny  Valley  R.  Co.  213  Pa.  322,  62  Atl.  920,  on  irrevocability  of 
executed  license  to  build  tramway  of  steel  company  over  railroad;  Western  U. 
Teleg.  Co.  v.  Pennsylvania  Co.  68  L.R.A.  968,  64  C.  C.  A.  285,  129  Fed.  849, 
holding  railroad  cannot  revoke  executed  written  license  to  construct  telegraph 
line  on  right  of  way;  Western  U.  Teleg.  Co.  v.  Bullard,  67  Vt.  272,  31  Atl.  286, 
holding  abutter  who  consented  to  erection  of  telegraph  poles  in  street  cannot 
revoke  license  after  setting  of  poles,  without  an  offer  to  place  licensee  in  statu  quo. 
Annotation  cited  in  Nowlin  Lumber  Co.  v.  Wilson,  119  Mich.  406,  78  N.  W. 
338,  holding  gratuitous  license  to  construct  logging  road  over  land  revocable, 
notwithstanding  expenditure  of  money. 

Distinguished  in  Baltimore  ft  H.  R.  Co.  v.  Boyd,  63  Md.  319,  holding  entry 
and  construction  of  railroad  under  license  from  owner  will  not  defeat  trespass  for 
running  trains;  Branson  v.  Philadelphia,  47  Pa.  329,  holding  license  from  city 
for  turn-out  from  railroad  in  public  street  may  be  appropriated  by  eminent 
domain. 

Disapproved  in  Richmond  ft  D.  R.  Co.  v.  Durham  ft  N.  R.  Co.  104  N.  C.  658, 
10  S.  E.  659,  holding  oral  license  to  allow  another  road  to  lay  tracks  on  right  of 
way  revocable  at  will,  notwithstanding  improvements. 
—  To  mine  or  sink  mineral  wells. 

Cited  in  Huff  v.  McCauley,  53  Pa.  206,  91  A.  D.  203,  holding  license  to  take 
eoal  from  land  not  irrevocable  by  mere  fact  that  consideration  was  agreed  to  be 
paid  for  it ;  Funk  v.  Haldeman,  53  Pa.  229,  holding  license  to  work  mines  coupled 
with  an  interest  not  revocable  at  will;  Dark  v.  Johnston,  55  Pa.  164,  93  A.  D.  732, 
24  Phi  la.  Leg.  Int.  164,  holding  executed  license  by  deed  to  sink  oil  wells  on  land 
of  another,  irrevocable  as  long  as  license  is  unassigned. 

Duration  of  license. 
Cited  in  Hepburn  v.  M'Dowell,  17  Serg.  ft  R.  383,  holding  permission  to  erect 
Am.  Dec.  Vol.  III.— 19. 
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dam  for  temporary  purpose  terminated  hj  decay  of  dam;  Campbell  t.  McCoy, 
31  Pa.  263,  holding  agreement  for  valuable  consideration  allowing  overflow  of 
lands  and  erection  of  dam,  binding  on  later  owners,  though  dam  had  fallen  down 
at  time  of  their  purchase;  Baldwin  v.  Taylor,  166  Pa.  507,  31  Atl.  250,  on 
duration  of  unrestricted  license  as  long  as  thing  to  which  it  is  accessory. 

Distinguished  in  Bishop  v.  Buckley,  33  Pa.  Super.  Ct.  123,  holding  right  to 
lay  pipe  on  land  of  another  for  life  of  water  privilege  fixed  at  ten  years^ 
revocable  at  end  of  that  time. 
Distinction  between  license  and  easement. 

Cited  in  Rhodes  v.  Otis,  33  Ala.  578,  73  A.  D.  430,  holding  privilege  of  float- 
ing spars  down  private  stream  unconnected  with  occupation  of  land,  a  license, 
and  not  an  easement;  Wynn  v.  Garland,  10  Ark.  23,  68  A.  D.  100,  defining  sim- 
ple license  as  a  mere  authority  without  consideration  to  do  particular  acts  on 
another's  land  without  passing  any  estate. 

Cited  in  note  in  6  L.RA.  160,  on  distinction  between  license  and  easement. 
Rights  derived  from  execution  of  nnenforceable  agreement. 

Cited  in  Mather's  Appeal,  1  Sadler  (Pa.)  46,  on  creation  of  rights  otherwise 
unenforceable  by  expenditure  of  money  under  an  agreement;  Harris  v.  Brown, 
202  Pa.  16,  00  A.  S.  R.  610,  51  Atl.  586,  holding  permission  to  use  firm  name 
by  sons  at  sheriff's  sale  of  their  business  to  their  mother,  irrevocable  after 
expenditure  of  money;  Lawrence  v.  Dana,  4  Cliff.  1,  Fed.  Cas.  No.  8,136,  holding 
that  an  author  who,  pursuant  to  an  agremnent,  expended  labor  on  revision  of 
a  book,  became  in  equity  the  owner  of  the  copyright  thereof. 
—  Agreements  as  to  rights  in  land. 

Cited  in  Pierce  v.  Cleland,  133  Pa.  180,  7  L.R.A.  752,  10  Atl.  352,  on 
disability  after  execution  to  revoke  an  agreement,  not  express,  for  conunon 
passage;  Halsey  v.  Peters,  70  Va.  60;  Burkholder  v.  Ludlam,  30  Gratt.  255,  32 
A.  R.  668, — holding  equity  will  compel  conveyance  under  parol  gift  after  donee 
has  made  valuable  improvements  on  land;  Big  Mountain  Improv.  Co.'s  Appeal, 
54  Pa.  361,  enjoining  ejectment  against  party  who  entered  and  made  improve- 
ments under  oral  agreement  for  exchange;  Peters  v.  Jones,  35  Iowa,  512,  holding 
specific  performance  will  be  granted  of  an  oral  contract  to  convey  to  son  who 
entered  and  made  improvements;  Grant  v.  Davenport,  18  Iowa,  170,  holding 
release  by  ordinance  of  city's  claim  to  realty,  enforceable  in  equity  where  releasee 
paid  consideration  or  took  possession  and  made  improvements;  Swartz  v. 
Swartz,  4  Pa.  353,  45  A.  D.  607,  holding  consunmiation  validates  oral  partner- 
ship for  operation  of  mill  by  adjoining  owners,  one  furnishing  site  and  other 
water  power;  Cole  v.  Ellwood  Power  Co.  216  Pa.  283,  65  Atl.  678,  holding  lessee 
of  quarry  imder  parol  lease  reserving  royalties,  who  expended  money  therein, 
entitled  to  compensation  upon  condemnation;  Wilgus  v.  Gettings,  21  Iowa,  177, 
holding  trade  fixtures  erected  with  an  implied  license  from  owner  not  part  of 
realty  in  equity  as  to  purchaser  with  notice;  Foster  v.  Bear  Valley  Irrig.  Co, 
66  Fed.  836,  holding  successor  of  irrigation  corporation  which  allowed  certain 
shareholders  to  get  water  at  point  other  than  that  allowed  in  their  oertificatea 
cannot  increase  charge  after  improvements  at  that  point;  Garrett  v.  Mulligan, 
10  Phila.  330,  32  Phila.  Leg.  Int.  142,  holding  oral  license  by  other  occupant 
of  building  not  to  object  to  erection  of  sign,  irrevocable  after  taking  of  lease  in 
reliance  thereof. 
Bstoppel  as  to  rights  in  land. 

Cited  in  Meigs's  Appeal,  62  Pa.  28,   1  A.  R.  372,  26  Phila.  Lsg.  Int.  280^ 
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holding  town  which  allowed  United  States  to  erect  barracks  on  commons  daring 
war  estopped  to  denj  that  buildings  are  chattels  capable  of  removal;  Kay  v. 
Pennsylvania  R.  Co.  65  Pa.  269,  3  A.  R.  628,  27  Phila.  Leg.  Int.  205,  holding 
railroad  which  allowed  public  to  use  tracks  as  way  across  their  lot,  estopped  to 
deny  special  duty;  Philadelphia  t  R.  Coal  t  I.  Co.  v.  Taylor,  1  Legal  Chron.  361, 
5  Legal  Gaz.  392,  holding  one  standing  by  and  allowing  purchaser  to  pay  price 
based  upon  entire  estate  including  easement,  estopped  to  claim  latter;  Livengood 
V.  Stauffer,  31  Pa.  Super.  Ct.  496,  holding  joint  owner  who  failed  to  assert 
rights  at  sale  of  mine  cannot  deny  use  of  easement  of  drainage  in  lands  held 
separately  by  him;  Schuey  v.  SchaefTer,  130  Pa.  16,  18  Atl.  544,  on  estoppel  to 
deny  title  by  gift  of  land,  after  entry  and  valuable  improvements  had  been  made ; 
Kay  V.  Pennsylvania  R.  Co.  2  Legal  Gaz.  148,  holding  parol  license  accompanied 
with  expenditure  of  money  will  estop  without  lapse  of  time. 
Forfeiture  off  easement. 

Cited  in  Winham  y.  McGuire,  61  Ga.  678,  holding  easement  not  forfeited  by 
nonuser,  unless  for  period  sufficient  to  raise  presumption  of  release  or  abandon- 
ment. 

16  AM.  DEC.  506,  HUSTON  ▼.  MITOHEIX,   14  SERG.  A  R.  SOT. 
Aathoritj  of  attorney  to  discharge  claim  by  compromise  or  release. 

Cited  in  Watt  v.  Brookover,  36  W.  Va.  323,  29  A.  S.  R.  811,  13  S.  E.  1007, 
holding  employment  to  collect  does  not  carry  power  to  satisfy  judgment  for  less 
than  full  amount;  North  Whitehall  Twp.  v.  Keller,  100  Pa.  105,  46  A.  R.  361, 
12  W.  N.  C.  177,  30  Phila.  Leg.  Int.  312,  holding  same  except  in  peculiar  circum- 
stances; Derwort  v.  Loomer,  21  Conn.  245,  holding  employment  to  sue  no  authority 
to  compromise;  Lewis  v.  Woodruff,  15  How.  Pr.  530,  holding  simple  retainer 
will  not  authorize  satisfaction  of  judgment  except  upon  actual  payment  in  money 
of  full  amount;  Housenick  v.  Miller,  03  Pa.  514,  8  W.  N.  C.  346,  37  Phila.  Leg. 
Int.  235,  denying  implied  power  to  compromise  after  judgment  without  consent 
of  client;  Kirk's  Appeal,  87  Pa.  243,  30  A.  R.  357,  36  Phila.  Leg.  Int.  446,  holding 
release  of  judgment  without  client's  knowledge,  void;  Eaton  v.  ELnowles,  61 
Mich.  625,  28  N.  W.  740,  holding  authority  to  compromise  and  settle  not  implied 
from  authority  to  prosecute  a  collateral  action;  Silvis  v.  Ely,  3  Watts  k  6. 
420,  upholding  power  to  stay  execution  upon  judgment  in  consideration  of  third 
person's  promise  to  pay  debt  unknown  to  creditor;  Fleishman  v.  Meyer,  46  Or. 
267,  80  Pac.  209,  denying  implied  authority  to  compromise  claim  outside  of 
pending  litigation  or  not  under  exceptional  circumstances;  Preston  v.  Hill,  50 
Cal.  43,  19  A.  R.  647,  denying  power  to  consent  to  compromise  judgment  in 
open  court  under  protest  of  client  known  to  adverse  attorney;  Gable  v.  Main, 
1  Penr.  &  W.  264,  denying  power  to  accept  money  after  ejectment  judgment  be* 
cune  absolute  for  the  land;  Mackey  v.  Adair,  99  Pa.  143,  12  Pittsb.  L.  J.  N.  S. 
148,  39  Phila.  Leg.  Int.  34,  denying  power  to  settle  ejectment  by  execution  of 
deeds  fixing  certain  line  as  boundary  between  estates. 

Cited  in  reference  notes  in  31  A.  D.  704;  42  A.  D.  666,— on  authority  of  at- 
torney at  law;  60  A.  D.  610,  on  attorney's  authority  to  compromise  claim  or 
snit. 

Cited  in  notes  in  76  A.  D.  261,  on  attome3r's  authority  to  compromise;  41 
A.  R.  849,  on  implied  power  of  attorney  to  settle  his  client's  cause  of  action. 
•—To  submit  to  reference. 

Cited  in  Davidson  ▼.  Rozier,  23  Mo.  387,  upholding  power  to  enter  into  refer- 
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ence,  but  not  to  compromise;  Bingham  v.  Guthrie,  19  Pa.  418,  holding  unavthor- 
ized  submission  by  attorney  waived  by  trial  without  revocation  or  application  to 
court  for  annulment. 
Implied  authority  of  attorney  concerning  property. 

Cited  in  Gray  v.  Howell,  205  Pa.  211,  54  Atl.  774,  denying  implied  authority 
to  sell  client's  land  in  payment  of  services  to  be  rendered;  Naglee  v.  IngeraoU, 
7  Pa.  185,  holding  attorney  at  law  incompetent  to  make  contract  effecting 
equitable  conversion  of  client's  property;  Burkhardt  v.  Schmidt,  10  Phila.  118, 
31  Phila.  Leg.  Int.  92,  denying  implied  power  to  bind  client  by  agreement  for 
sale  of  land. 

Distinguished  in  Foster  v.  Wiley,  27  Mich.  244,  16  A.  R.  186,  holding  client 
liable  in  trespass  for  taking  of  plaintiff's  property  on  execution  at  instance  of 
attorney  after  perfection  pf  appeal. 
Review  of  consent  to  arbitration. 

Cited  in  Millar  v.  Criswell,  3  Pa.  St.  449,  holding  consent  of  attorney  to  arbi 
tration  will  not  be  set  aside  by  writ  of  error. 
Setting  aside  Judgment  and  verdict. 

Cited  in  Conrad  v.  Commercial  Mut.  Ins.  Co.  81  Pa.  66,  29  Phila.  Leg.  Int. 
172,  denying  power  to  set  aside  judgment  regularly  entered,  and  not  verdict. 

Distinguished  in  Lance  v.  Bonnell,  105  Pa.  46,  14  W.  N.  C.  385,  41  Phila.  Leg. 
Int.  440,  holding  entry  of  judgment  on  verdict  no  bar  to  new  trial  if  motion  is 
made  regularly  and  on  time. 
Reversing  Judgment  by  confession. 

Cited  in  Dodds  v.  Dodds,  9  Pa.  315,  reversing  judgment  confessed  by  attorney 
on  condition  which  court  cannot  carry  out. 

Power  to  open  Judgment  or  decree. 

Cited  in  Cochran  v.  Eldridge,  49  Pa.  365,  upholding  right  of  courts  to  exercise* 
chancery  power  of  relieving  against  fraudulent  judgments;  Sheppard  v.  Gib- 
bons, (Contested  Elections),  8  Phila.  469,  27  Phila.  Leg.  Int.  140,  2  Brewst. 
(Pa.)  1,  upholding  the  power  to  correct  errors  and  mistakes,  but  not  pending 
a  certiorari  to  supreme  court;  Catlin  v.  Robinson,  2  Watts,  373,  denying  power 
to  open  and  let  in  defense  of  terre-tenants  after  lapse  of  three  years,  where  pur- 
chaser had  recovered  in  ejectment  against  them. 

Distinguished  in  Lawrence  v.  Rutherford,  1  Pearson  (Pa.)  555,  holding  assign- 
ment without  notice,  and  lapse  of  several  years  since  notice,  will  not  prevent 
opening  of  judgment  on  unauthorized  appearance. 

16  AM.  DEO.  508,  SGOTT  t.  GALLAGHBR,  14  SBRO.  A  R.  ZZZ. 
Validity  off  secret  trust. 

Cited  in  Yocom  v.  Morris,  3  Phila.  414,  16  Phila.  Leg.  Int.  173,  holding  positive, 
direct,  and  express  notice  necessary  to  affect  purchaser  of  legal  title  with  trust; 
Bracken  v.  Miller,  4  Watts  &  S.  102,  on  same  point;  Reed  v.  Munn,  80  C.  C.  A. 
215,  148  Fed.  737,  holding  intangible  and  inconsequential  incidents  insufficient 
to  charge  notice  of  trust;  Juvenal  v.  Patterson,  10  Pa.  282,  holding  collateral 
agreement  between  lessor  and  lessee  as  to  arrears  of  rent  no  defense  to  action  by 
assignee  of  rent  without  notice;  Tuttle  v.  Walton,  1  Ga.  43,  holding  lien  of  cor- 
poration on  shareholder's  stock  valid  against  purchaser  with  notice  at  judicial 
sale;  Packard  v.  The  Louisa,  2  Woodb.  &  M.  48,  Fed.  Cas.  No.  10,652,  denying 
secret  claim  of  seaman  on  vessel  after  dissolution  of  articles  as  against  subse- 
quent purchasers  without  notice;  Bentley  v.  Phelps,  2  Woodb.  &  M.  426,  Fed. 
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Cas.  No.  1,33 1»  holding  it  competent  in  equity  between  original  parties  to  show 
that  a  deed  was  intended  to  be  a  mortgage;  Groton  Sav.  Bank  v.  Batty,  30  N.  J. 
£q.  126,  holding  insolvent  occupant  who  placed  legal  title  in  mortgagor  and  failed 
to  give  notice  estopped  to  assert  notice  from  possession  to  defeat  taker  of  mort- 
gage. 
Purcbase  of  tmst  property. 

Cited  in  reference  notes  in  32  A.  D.  706,  on  purchaser  of  property  held  in  trust 
as  a  trustee;  62  A.  D.  384,  on  bona  fide  purchaser  taking  property  discharged  of 
the  trust. 
What  constitutes  notice. 

Cited  in  reference  note  in  26  A.  D.  190,  on  notice  of  trust  to  purchaser. 

Cited  in  notes  in  63  A.  8.  R.  470,  on  what  constitutes  notice  of  a  trust; 
19  A.  S.  R.  267,  on  sales  and  conveyances  by  trustee. 
—  Possession  generally  as. 

Cited  in  Hamilton  v.  Fowlkes,  16  Ark.  340,  holding  purchaser  chargeable  with 
notice  from  actual,  open,  and  visible  possession  of  one  claiming  title  under  agree- 
ment; Mullins  V.  Wimberly,  60  Tex.  467,  holding  exceptions  to  rule  that  pos- 
session is  notice  of  occupant's  rights,  limited  to  cases  where  tenant  is  in  default 
in  putting  title  on  records  or  in  misleading  purchaser;  Hunter  v.  Watson,  12 
Cal.  363,  73  A.  D.  643,  holding  that  possession  by  an  administrator  was  under 
the  facto  not  notice;  Tufts  v.  Tufto,  3  Woodb.  &  M.  466,  Fed.  Cas.  No.  14,233, 
on  general  rule  that  possession  operates  as  notice;  Wickes  v.  Lake,  25  Wis. 
71  (dissenting  opinion),  on  insufficiency  of  possession  to  charge  notice,  where 
consistent  with  legal  title;  Flagg  v.  Mann,  2  Sumn.  486,  Fed.  Cas.  No.  4,847, 
on  possession  of  tenant  as  notice  of  his  own  title  but  not  of  the  title  under  which 
he  claims. 

Cited  in  reference  notes  in  26  A.  D.  676,  on  possession  as  notice;  28  A.  D.  61, 
as  to  when  possession  is  notice  of  occupant's  title. 

Cited  in  notes  in  23  A.  D.  63,  on  possession  of  land  putting  purchaser  on  in- 
quiry; 13  L.RJl.(N.S.)  123,  on  possession  of  land  by  cestui  que  tmst  as  notice 
of  title;  13  L.R.A.(N.S.)  66,  on  ignorance  or  knowledge  of  possession  of  land 
as  affecting  notice  of  title;  13  L.R.A.(N.S.)  68,  on  what  must  be  covered  by  in- 
quiry as  to  title  of  land  of  which  another  is  in  possession;  13  LJlJL(N.S.)  76, 
as  to  what  possession  of  land  is  notice  of. 
'—  Ck>ntinned  possession  by  grantor  as. 

Cited  in  Koon  t.  Tramel,  71  Iowa,  132,  32  N.  W.  243;  Hafter  v.  Strange,  65 
Miss.  323,  7  A.  S.  R.  669,  3  8o.  100;  Bingham  v.  Kirkland,  34  N.  J.  Eq.  220; 
£ylar  v.  Eylar,  60  Tex.  316;  Bloomer  v.  Henderson,  8  Mich.  395,  77  A.  D.  453,— 
holding  possession  by  grantor  not  notice  to  purchaser  on  faith  of  recorded  con- 
veyance; Jacoby  v.  Crowe,  36  Minn.  93,  30  N.  W.  441,  holding  same  especially 
where  grantor  acted  as  agent  grantee;  Hockman  v.  Thuma,  68  Kan.  519,  75 
Pac.  486;  Brophy  Min.  Co.  v.  Brophy  &  D.  G.  &  8.  Min.  Co.  16  Nev.  101; 
3fcNeil  V.  Jordan,  28  Kan.  7, — holding  rule  of  notice  from  possession  inappli- 
cable to  continued  possession  by  grantor;  Cook  v.  Travis,  20  N.  Y.  400  (affirm- 
ing 22  Barb.  338 ) ,  holding  judgment  debtor  continuing  possession  after  execution 
sale  presumed  to  hold  under  title  of  purchaser;  Hood  v.  Fahnestock,  1  Pa.  St. 
470,  44  A.  D.  147,  holding  possession  of  defrauded  grantor  by  his  tenants,  con- 
•tructiye  notice  to  purchaser  at  sheriff's  sale  as  property  of  grantee;  Turman  v. 
Bel],  54  Ark.  273,  26  A.  S.  R.  35,  15  S.  W.  886,  holding  possession  of  farm  land 
by  grantor  for  six  months  after  conveyance  and  during  seeding  season,  notice  to 
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purchaser  in  absence  of  an  estoppel;  Harris  y.  Arnold,  1  R.  L  125,  holding  open 
and  continued  possession  of  land  with  an  unrecorded  deed  not  presumptive  notice 
to  subsequent  purchaser;  Tuttle  v.  Churchman,  74  Ind.  311,  holding  purchaser  of 
judgment  appearing  on  record  as  lien  against  grantee  in  recorded  deed  will  be 
protected  against  grantor  in  possession  under  an  unrecorded  reconveyance. 

Distinguished  in  Rowe  v.  Beam,  105  Pa.  543,  14  W.  N.  C.  293,  14  Pittsb. 
L.  J.  N.  8.  418,  41  Phila.  L^.  Int.  136,  holding  mortgagee  charged  with  notice 
of  equities  of  occupant  other  than  holder  or  grantee  of  record  title,  which  he 
failed  to  investigate. 

Criticized  in  Kahre  v.  Rundle,  38  Neb.  315,  66  N.  W.  888,  holding  possession  of 
defrauded  grantor  notice  to  purchaser  from  grantee,  who  knew  of  possession  and 
failed  to  make  inquiry.' 

16  AM.  DEO.   5 IS,   OARDNSR  t.  FERREIB,   16   SERO.  A  R.   28. 
Discharge  of  surety. 

Cited  in  Greenawalt  v.  Kreider,  3  Pa.  264,  45  A.  D.  639,  holding  notice  by 
surety  to  creditor  that  he  would  no  longer  consider  himself  bound,  and  request 
to  take  another  bond  or  payment,  will  not  discharge  surety. 

*  By  extension  to  principal. 

Cited  in  Huey  v.  Pinney,  5  Minn.  310,  GiL  246,  holding  extension  without  con- 
sent of  surety  will  discharge. 
—  By  omitting  or  refusing  to  sne  principal. 

Cited  in  Higerty  v.  Higerty,  1  Phila.  232,  8  Phila.  Leg.  Int.  134,  5  Clark  (Pa.) 
74,  4  Am.  L.  J.  102,  holding  mere  fact  that  no  legal  steps  have  been  taken  against 
principal  does  not  discharge  surety;  Osborne  v.  Campbell,  5  Kulp,  248,  6  Pa.  Co. 
Ct.  523,  holding  surety  not  discharged  by  mere  neglect  to  pursue  principal  until 
after  he  became  insolvent;  Donough  v.  Roger,  10  Phila.  616,  31  Phila.  Leg.  Int. 
286,  2  Legal  Chron.  209,  holding  demand  on  creditor  required  to  be  given  by  a. 
surety  in  order  to  discharge  him  should  be  clear  and  explicit  to  proceed  and 
collect  the  debt;  Erie  Rank  v.  Gibson,  1  Watts,  143,  holding  that  request  must 
be  accompanied  by  explicit  declaration  by  surety  that  if  suit  is  not  brought  he 
will  consider  himself  discharged;  Warner  v.  Reardsley,  8  Wend.  194,  holding 
surety  must  show  principal  was  solvent  and  suable  in  same  jurisdiction,  and 
inexcusable  neglect  or  refusal  to  sue  till  after  his  insolvency;  Re  Keller,  1  Legal 
Chron.  190,  holding  mere  omission  of  creditor  to  collect  his  debt  from  the  principal 
will  not  discharge  surety;  Stark  v.  Fuller,  42  Pa.  320,  on  question  when  surety 
will  be  discharged  by  notice  to  creditor  to  sue;  Harvey  v.  Turner,  4  Rawle,  223, 
on  question  when  failure  of  principal  to  sue  will  discharge  surety. 

Cited  in  note  in  34  A.  R.  580,  on  failure  to  sue  principal  on  request  as  dis- 
charge of  surety. 

Disapproved  in  Harris  v.  Newell,  42  Wis.  687;  Taylor  v.  Reck,  13  111.  376, — 
holding  surety  not  permitted  to  discharge  himself  by  requesting  creditor  to  pro- 
ceed against  the  principal. 
Right  of  sureties  to  subrogation. 

Cited  in  Reading  Trust  Co.  v.  Royer,  15  Pa.  Dist.  R.  45,  on  question  of  rights 
of  sureties  to  subrogation  upon  payment  of  judgment  against  principal. 

16  AM.  DEO.  516,  BARNET  ▼.  BARNET,  15  SERO.  A  R.   72. 
Sufficiency  and  necessity  of  acknowledgement. 
Cited  in  reference  notes  in  57  A.  D.  197,  on  necessity  and  character  of  acknowl- 
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edgments  in  deed;  42  A.  D.  202,  on  effect  of  defective  acknowledgments;  1  A.  D. 
82,  as  to  when  certificate  of  acknowledgment  is  oondusiye. 

—  By  married  woman. 

Cited  in  Spencer  y.  Reese,  166  Pa.  168,  30  Atl.  722,  36  W.  N.  C.  440,  26  Pittsb. 
L.  J.  N.  S.  257;  Paine  v.  Baker,  15  R.  I.  100,  23  AtL  141,--holdlng  nnder  sUtute 
certificate  of  acknowledgment  of  deed  by  married  woman  must  state  that  instru- 
ment was  shown  and  explained  to  her  by  officer  taking  acknowledgment;  Kunkle  v. 
Davidson,  31  Pa.  Co.  Ct.  298,  holding  separate  acknowledgment  of  married  wom- 
an is  fatally  defective  if  it  does  not  affirmatively  show  that  the  oontents  of  the 
instrument  were  made  known  to  her;  Kaiser's  Estate,  14  Pa.  Super.  Ct.  156, 
holding  it  not  necessary  that  certificate  be  in  exact  language  of  the  statute,  but 
it  must  embody  all  the  essential  elements  thereof. 

Cited  in  reference  notes  in  32  A.  D.  767,  on  sufficiency  of  acknowledgment  of 
deed  by  married  woman;  66  A.  D.  418,  as  to  when  deed  of  married  woman  is 
▼old  for  want  of  proper  admowledgment. 

Cited  in  note  in  41  A.  D.  182,  on  necessity  of  explaining  contents  of  deed  to 
married  woman  on  taking  her  acknowledgment. 
Constitutionality  of  retrospectiTe  statutes. 

Cited  in  Weister  v.  Hade,  52  Pa.  474,  holding  legislature  has  power  to  legislate 
retrospectively  in  all  matters  not  penal,  not  in  violation  of  contracts,  and  not  for- 
bidden by  Constitution;  Rich  v.  Flanders,  39  N.  H.  304,  holding  retroactive  statute 
removing  disqualification  of  witnesses,  valid. 

Cited  in  reference  notes  in  58  A.  D.  73,  on  constitutionality  of  retrospective 
act;  33  A.  D.  167,  on  statutes  impairing  obligation  of  contracts;  30  A.  D.  274, 
on  statutes  impairing  vested  rights  or  obligation  of  contracts;  47  A.  D.  398,  on 
constitutionality  of  acts  validating  deeds  of  married  women. 

Cited  in  notes  in  41  L.  ed.  U.  S.  97,  on  retroactive  laws  and  laws  impairing 
vested  rights;  84  A.  S.  R.  449,  on  validity  of  statutes  impairing  the  marital 
obligation. 

—  CnratlTC  acts  generally. 

Cited  in  Huffman  v.  Alderson,  9  W.  Va.  616;  Dentsel  v.  Waldie,  30  Cal.  138,— 
bolding  statute  designed  to  validate  contracts  made  in  good  faith,  but  not  in 
precise  statutory  mode,  does  not  impair  vested  right;  Watson  v.  Mercer,  8  Pet. 
88,  8  L.  ed.  876;  Johnson  v.  Richardson,  44  Ark.  365;  Stanley  v.  Smith,  15  Or. 
606,  16  Pac.  174;  Shonk  v.  Brown,  61  Pa.  320,  26  Phila.  Leg.  Int  221;  Tilton  v. 
Swift,  40  Iowa,  78, — ^holding  courts  will  sustain  those  which,  without  disturbing 
▼ested  rights  of  property,  cure  defects  in  acts  done;  Louisville  v.  McKegney,  7 
Bush,  661;  People  v.  Moore,  1  Idaho,  662, — holding  curative  act  did  not  affect 
existing  judgments;  Lycoming  County  v.  Union  County,  16  Pa.  166,  63  A.  D. 
676,  holding  where  moral  obligation  exists,  the  legislature  may  give  it  legal 
effect 

—  Acts  coratlTe  of  conveyances. 

Cited  in  Mercer  t.  Watson,  1  Watts,  330;  Johnson  v.  Taylor,  60  Tex.  360; 
Knnkle  v.  Davidson,  31  Pa.  Co.  Ct.  298, — ^holding  defective  acknowledgment  of 
married  woman  may  be  cured  by  subsequent  legislation;  Good  v.  Zercher,  12  Ohio, 
364  (dissenting  opinion),  on  same  question;  New  York  &  O.  Land  Co.  v.  Weidner, 
169  Pa.  369,  32  Atl.  557,  36  W.  N.  C.  461,  26  Pittsb.  L.  J.  N.  S.  176,  upholding 
curative  act  making  deeds  with  defective  acknowledgments  valid;  Parkison  v. 
Bracken,  Burnett  (Wis.)  13,  1  Pinney  (Wis.)  174,  39  A.  D.  296,  holding  act  of 
Congress  curing  defects  in  land  patents,  valid;  Smith  v.  Callaghan,  66  Iowa,  562, 
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24  N.  W.  50;  State,  New  Jersey  R.  &  Transp.  Co.,  Prosecutor,  v.  Newark,  27  N,  J. 
L.  185, — holding  laws  passed  to  remedy  the  defective  execution  of  powers,  though 
retrospective  in  their  operation,  are  valid;  Shoenberger  v.  Pittsburgh,  32  Pa.  34, 
holding  contra  of  act  conferring  power  in  default  of  appointment  by  donee; 
Menges  v.  Wertman,  1  Pa.  218,  holding  statute  confirming  sheriff's  conveyance  of 
land,  part  of  which  was  out  of  his  bailiwick,  valid. 

Cited  in  reference  notes  in  74  A.  S.  R.  93,  on  statutes  curing  defective  acknowl- 
edgments; 30  A.  S.  R.  125,  on  constitutionality  of  statute  correcting  defective 
acknowledgment;  84  A.  S.  R.  437,  on  constitutionality  of  acts  validating  con- 
tracts  and  deeds  of  married  women. 

Cited  in  notes  in  22  L.Rji.  384,  on  constitutionality  of  statute  to  cure  defective 
acknowledgment;  52  A.  D.  525,  on  constitutionality  of  acts  passed  to  cure  defects 
in  acknowledgment  of  deeds  of  married  woman. 
Extraneous  evidence  as  to  matters  certified  in  acknowledgment. 

Cited  in  Jamison  v.  Jamison,  3  Whart.  457,  31  A.  D.  536;  Solt  v.  Anderson,  71 
Neb.  826,  99  N.  W.  678;  O'Ferrall  v.  Simplot,  4  Iowa,  381,— holding  it  not  ad- 
missible; Rollins  V.  Menager,  22  W.  Va.  461;  Pickens  v.  Knisely,  29  W.  Va.  1, 
11  S.  E.  932;  Miller  v.  Wentworth,  82  Pa.  280,  4  W.  N.  C.  82,  33  Phila.  Leg.  Int 
436, — holding  in  absence  of  fraud  or  duress  upon  a  wife,  a  certificate  of  acknowl- 
edgment of  a  deed  by  her  is  conclusive  of  the  facts  therein  stated;  Johnston  v. 
Wallace,  53  Miss.  331,  34  A.  R.  699,  holding  married  woman  cannot  attack  her 
deed  purporting  to  have  been  duly  acknowledged,  by  proof  that  acknowledgment 
was  taken  in  presence  of  husband ;  Springfield  Engine  &  Thresher  Co.  v.  Donovan, 
147  Mo.  622,  49  N.  W.  500,  holding  extraneous  evidence  to  overcome  certificate  of 
wife's  acknowledgment  to  a  deed  on  ground  of  duress  of  her  husband  must  be 
strong  and  convincing;  Louden  v.  Blythe,  16  Pa.  532,  55  A.  D.  527,  holding  parol 
evidence  may  be  introduced  to  show  that  acknowledgment  by  feme  covert  was 
extorted  from  her  by  fraud  and  imposition. 

Cited  in  reference  notes  in  1  A.  D.  81,  on  parol  evidence  affecting  acknowledg- 
ment; 22  A.  D.  102,  on  parol  evidence  to  vary  certificate  of  acknowledgment;  75 
A.  S.  R.  810,  on  parol  evidence  to  supply  defects  in  certificate  of  acknowledgment. 
Right  of  widow  to  damages  for  detention  of  dower. 

Cited  in  Benner  v.  Evans,  3  Penr.  &  W.  454,  holding  evidence  of  annual  value  oi 
land  of  which  husband  did  not  die  seised  not  admissible  in  action  of  dower; 
Gannon  v.  Widman,  15  Pa.  Co.  Ct.  474,  3  Pa.  Dist.  R.  835,  25  Pittsb.  L.  J.  N.  S. 
249,  on  widow's  right  to  such  damages  depending  on  husband  dying  seised. 

Cited  in  note  in  21  L.R.A.  186,  on  right  of  dowress  to  mesne  profits  or  damages 
for  detention  of  dower. 

16  AM.  DBO.  520,  DOUGHERTY  v.  SNYDER,  15  SERO.  A  R.  84. 
Conflict  off  laws  as  to  liusband  and  wiffe. 

Cited  in  notes  in  85  A.  S.  R.  57^,  on  conflict  of  laws  as  to  contracts  between 
husband  and  wife;  7  L.R.A.  126,  on  marriage  as  governed  by  law  of  place  where 
entered  into. 
Mode  of  proving  foreign  laws. 

Cited  in  McNeill  v.  Arnold,  17  Ark.  154;  Watson  v.  Walker,  23  N.  H.  471; 
Charlotte  v.  Chouteau,  25  Mo.  465, — holding  if  law  is  unwritten  it  may  be  proved 
by  parol,  but,  if  written,  by  laws  themselves  properly  authenticated;  Inge  v. 
Murphy,  10  Ala.  885,  holding  modifications  of  common  law  of  a  sister  state,  by 
its  judicial  decisions,  may  be  proved  by  the  production  of  the  reports  of  adjudged 
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cases,  accredited  in  the  particular  state;  Franiclin  v.  Twogood,  25  Iowa,  620,  96 
A.  D.  73,  on  question  of  manner  of  proof  of  foreign  laws. 

Cited  in  reference  notes  in  43  A.  S.  R.  796,  on  proof  of  foreign  laws;  22  A.  D. 
127,  148,  on  mode  of  proving  foreign  laws;  113  A.  S.  R.  882,  on  proof  by  expert 
witnesses  of  laws  of  sister  states  or  foreign  countries. 

Cited  in  notes  in  26  L.R.A.  449,  460,  on  oral  proof  of  foreign  laws;  26  L.R.A. 
451,  452,  454,  on  oral  proof  of  foreign  unwritten  or  common  law;  66  A.  D.  233, 
on  proof  of  laws  by  expert  testimony;  113  A.  S.  R.  882,  on  kind  of  evidence  by 
which  laws  of  sister  states  or  of  foreign  countries  may  be  proved;  113  A.  S.  R. 
883,  on  effect  of  decisions  of  courts  or  of  law  treatises  by  writers  of  recognized 
authority  as  evidence  of  laws  of  sister  states  or  foreign  country;  94  A.  S.  R.  535, 
OD  what  will  disprove  jurisdiction  to  render  foreign  judgment. 
Effect  of  foreipi  laws. 

Cited  in  Bock  v.  Lauman,  24  Pa.  436,  holding  interpretation  of  foreign  laws  is 
not  matter  of  fact  for  jury,  but  is  within  province  of  the  oourt;   Sidwell  v. 
Evans,  1  Penr.  &  W.  383,  21  A.  D.  887,  holding  construction  of  foreign  statutes 
belongs  to  the  court. 
Wife's  liability  for  debts  under  laws  of  lioulslana. 

Cited  in  Partee  v.  Silliman,  44  Miss.  272,  holding  her  liable  for  debts  contracted 
for  her  individual  use  or  for  rendering  her  paraphernal  property  more  productive, 
or  in  supporting  those  marriage  oharges  which  she  is  bound  to  bear. 
Domicil  of  husband  and  wife. 

Cited  in  Harrison  v.  Harrison,  20  Ala.  629,  66  A.  D.  227,  holding  they  cannot 
be  domiciled  in  different  states;  Kayser's  Estate,  18  Pa.  Co.  Ct.  609,  6  Pa.  Dist. 
R.  738,  holding  domicil  cf  wife  is  that  of  the  husband;  Howland  v.  Granger,  22 
R.  I.  1,  45  Atl.  740,  holding  wife  cannot  acquire  a  domicil  distinct  from  that  of 
her  husband  so  as  to  affect  the  liability  of  her  personal  estate  to  taxation  at  place 
of  her  husband's  domicil. 

Cited  in  reference  note  in  66  A.  D.  235,  as  to  when  domicil  of  husband  is  that 
of  wife. 
Liability  of  executors  for  deficit  when  estate  is  divided  without  account. 

Cited  in  Gardiner's  Estate,  18  Phila.  30,  43  Phila.  Leg.  Int.  98,  18  W.  N.  C. 
148,  holding  in  such  case  executors  are  liable  on  bond  for  a  deficit. 
—  Where  account  has  been  confirmed. 

Cited  in  Jones's  Appeal,  39  Phila.  Leg.  Int.  63,  11  Pittsb.  L.  J.  N.  S.  376,  on 
liability  to  creditors  of  administratrix  failing  to  take  refunding  bonds  from  dis- 
tributees. 

Salts  by  married  woman  against  husband. 

Cited  in  Johnston  v.  Johnston,  7  Pa.  Dist.  R.  656,  holding  act  of  June  8,  1893, 
was  designed  to  effectually  settle  the  question,  and  no  suits  other  than  those 
under  the  circumstances  and  for  the  purposes  enumerated  in  that  act,  can  be  sus- 
tained. 

Cited  in  reference  note  in  96  A.  R.  199,  on  wife's  right  to  sue  husband. 

Cited  in  note  in  73  A.  8.  R.  269,  on  suits  between  husband  and  wife  after  dis- 
solution of  marriage. 
Statute  of  limitations  and  disabilities. 

Cited  in  Hill  y.  Meyers,  46  Pa.  16,  holding  statute  does  not  run  pending  dis- 
ability to  sue. 
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16  AM.  DBC.  5S1,  COM.  t.  ARRISON,  15  SBRG.  A  R.  121. 
Quo  warranto  for  corporate  usurpation. 

Cited  in  State  ex  rel.  Atty.  Gen.  v.  Topeka,  30  Kan.  663,  2  Pac.  687,  holding 
city  may  be  ousted  by  quo  warranto  from  power  it  is  unlawfully  exercising  in 
licensing  sale  of  intoxicating  liquors;  Com.  v.  M'Closkey,  2  Rawle,  369,  holding 
supreme  court  may  thus  inquire  into  legality  of  proceeding  of  commissioners  in 
setting  aside  township  election,  although  commissioners  had  full  power  under 
statute  to  approve  the  election  or  set  it  aside. 

Cited  in  reference  notes  in  1  A.  S.  R.  500,  on  discretion  as  to  grant  of  quo 
warranto;  14  A.  S.  R.  677,  on  quo  warranto  against  corporation. 

Cited  in  notes  in  28  L.  ed.  U.  S.  483,  as  to  when  quo  warranto  will  lie  against 
a  corporation;  30  A.  D.  48,  on  quo  warranto  to  correct  misuse  or  usurpation  of 
franchise  by  private  corporations. 
—  To  try  title  to  public  office. 

Cited  in  Cochran  v.  McCleary,  22  Iowa,  75,  holding  right  to  a  public  office  or 
franchise  cannot  be  determined  by  injunction  quo  warranto  being  proper  pro- 
ceedings; Com.  V.  Allen,  70  Pa.  466,  4  Legal  Gaz.  49,  holding  court  might  issue 
quo  warranto  to  determine  title  of  city  councilman  to  office;  Seneca  Nation  of 
Indians  v.  John,  27  Abb.  N.  C.  253,  holding  quo  warranto  proper  proceeding  to 
contest  title  of  person  to  office  of  president  of  Seneca  nation. 

*  To  Inquire  of  private  franchises  or  corporations. 

Cited  in  Com.  v.  Frankfort,  13  Bush,  185,  holding  an  information  would  lie  at 
conunon  law  to  prevent  the  usurpation  of  a  private  franchise;  Re  Union  Ins.  Co. 
22  Wend.  591,  holding  it  may  be  used  for  trying  right  to  office  in  private  as  well 
as  public  corporations;  Haupt  v.  Rogers,  170  Mass.  71,  48  N.  E.  1080,  on  same 
point;  People  ex  rel.  M'Kinch  v.  Bristol  k  R.  Tump.  Road,  23  Wend.  222,  holding 
charter  of  corporation  may  be  totally  forfeited  in  quo  warranto  proceedings;  Com. 
V.  Delaware  &  H.  Canal  Co.  43  Pa.  295,  holding  state  has  power  to  inquire  by 
quo  warranto  whether  or  not  a  contract  between  two  corporations  is  in  excess  of 
power  of  either. 

*  To  try  rlgbts  In  church  offices. 

Cited  in  Com.  ex  rel.  Gordon  v.  Graham,  64  Pa.  339,  holding  quo  warranto  is 
proper  remedy  against  persons  usurping  the  office  of  trustees  of  chartered  church ; 
State  ex  rel.  Dunlap  v.  Stewart,  6  Houst.  (Del.)  359,  holding  quo  warranto  will 
lie  at  suit  of  vestrymen  of  Protestant  Episcopal  Church,  incorporated  in  con- 
formity with  provisions  of  statute  as  trustees  to  take  charge  of  temporalities  of 
the  church,  to  recover  their  office  as  vestrymen  against  others  wrongfully  in- 
truding into  it. 
Lieave  to  private  relator  to  file  Information  for  quo  warranto. 

Cited  in  State  ex  rel.  Lloyd  v.  Elliott,  13  Utah,  200,  44  Pao.  248,  holding  per- 
mission to  file  information  at  relation  of  private  person  rests  in  discretion  of 
court  to  which  application  is  made. 
What  constitutes  franchise. 

Cited  in  Com.  v.  Sandy  Lick  Gas,  Coal  &  Coke  Co.  16  Phila.  699,  40  Phila.  Leg. 
Int.  272,  1  Dauphin  Co.  Rep.  314,  giving  definition  of  "franchise." 
Prerogatives  of  state  or  government. 

Cited  in  United  States  v.  Hewes,  4  Clark  (Pa.)  358,  2  Am.  L.  J.  204,  on  exist- 
ence of  prerogative  rights  in  the  state. 
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le  AM.  DEC.  5S«,  HART  t.  BOIiOCR,  15  SBRG.  A  R.  1<2. 
Bill  or  note  as  payment. 

Cited  in  First  Nat  Bank  y.  Newton,  10  Colo.  161,  14  Pae.  428,  holding  giving 
of  d^tor'B  own  note,  bill,  or  check,  or  note,  bill,  or  check  of  third  person,  to 
meet  antecedent  indebtedness,  is  prima  fade  not  a  payment  of  such  indebtedness; 
Mclntyre  ▼.  Kennedy,  29  Pa.  448,  holding  as  to  check  of  third  party  presumption 
is  that  it  was  received  as  a  conditional  payment  effective  when  paid ;  Union  Bank 
V.  Smiser,  1  Sneed,  501,  holding  acceptance  of  a  promissory  note  or  bill  of  a  third 
person,  if  voluntary  and  not  a  measure  of  necessity  when  nothing  else  could  be 
obtained,  vnll  support  the  defense  of  payment;  Jones  v.  Shawhan,  4  Watts  &  S. 
257,  holding  acceptance  of  a  note  for  the  amount  of  the  account  of  mechanic  is 
not  such  a  satisfaction  as  will  prevent  a  lien  but  a  receipt  at  the  foot  of  the  bill 
for  the  note  "in  full  of  the  above^  is  evidence  of  satisfaction  which  should  be  left 
to  the  jury;  Edminston  v.  Harris,  5  Legal  Gaz.  100;  Cake  v.  First  Nat.  Bank,  86 
Pa.  303,  5  W.  N.  C.  244,  35  Phila.  Leg.  Int.  112;  Stone  v.  Miller,  16  Pa.  450,— 
holding  whether  a  note  or  bond  is  accepted  in  satisfaction  of  the  original  claim 
is  for  jury;  Briggs  v.  Holmes,  45  Phila.  Leg.  Int.  106,  holding  whether  cashier's 
check  was  received  as  absolute  or  conditional  payment,  question  of  fact. 

Cited  in  reference  notes  in  42  A.  D.  383,  on  effect  of  accepting  note  for  pre- 
existing debt;  24  A.  D.  640;  27  A.  D.  192, — as  to  when  note  given  by  debtor  or 
third  person  operates  as  payment;  50  A.  S.  R.  716,  on  acceptance  of  new  security 
as  extinction  of  old  debt;  27  A.  D.  641,  on  presumption  of  payment  arising  from 
taking  note. 

Cited  in  notes  in  20  A.  D.  402,  on  payment  by  note;  37  A.  D.  48,  on  extinguish- 
ment of  debt  by  note  or  order. 
~New  note  aa  payment  of  old. 

Cited  in  Bixler  v.  Lesh,  6  Pa.  Super.  Ct.  459;  Mason  v.  Wickersham,  4  Watts  & 
8.  100;  Kemmerer's  Appeal,  102  Pa.  558;  Brown  v.  Scott,  51  Pa.  367, — ^holding  if 
one  gives  note  to  creditor  for  the  same  sum,  without  any  new  consideration,  the 
second  note  will  not  be  a  satisfaction  of  the  first,  unless  so  intended  and  accepted, 
and  that  intention  is  for  the  jury;  Yates  v.  Valentine,  71  111.  643,  holding  if  sub- 
sequent note  was  so  executed  and  accepted  by  respective  parties  the  satisfaction  is 
complete,  and  it  is  question  for  jury  to  determine;  Belleville  Sav.  Bank  v.  Bom- 
man,  124  ni.  200,  16  N.  £.  210,  holding  if  taken  in  renewal,  presumption  will  be 
that  new  note  is  not  payment  of  old  one;  Fulmer  v.  Boyer,  11  Lane.  L.  Rev.  209, 
on 'renewal  of  bill  or  note  as  payment;  Re  Patterson,  3  Legal  Chron.  47;  Savings 
k  Loan  Soc  v.  Burnett,  106  CaL  514,  39  Pac.  922, — holding  express  agreement  re- 
quired to  extinguish  one  note  by  another;  Mills  v.  McDavit,  4  Luzerne  Leg.  Reg. 
293;  Shrewsbury  Sav.  Institution's  Appeal,  94  Pa.  300,  9  W.  N.  C.  166,  37  Phila. 
Leg.  Int.  413, — holding  renewal  not  payment  unless  so  accepted  and  intended; 
Keel  V.  Larkin,  72  Ala.  493,  holding  new  note  only  prima  facie  collateral  or  ad- 
ditional security,  but  by  express  agreement  it  may  be  regarded  as  satisfaction; 
Harvey  v.  First  Nat.  Bcnk,  56  Neb.  320,  76  N.  W.  870,  holding  renewal  note  no 
discharge  of  debt;  Weakly  v.  Bell,  9  Watts,  273,  36  A.  D.  116,  holding  taking 
new  note  of  equal  degree,  either  from  debtor  himself  or  from  a  stranger,  at 
instance  of  debtor,  is  not  of  itself  extinguishment  of  the  first,  and  indorser  is  not 
released;  Lishy  v.  O'Brien,  4  Watts,  141,  holding  promissory  note  of  third  person, 
given  as  collateral  security  for  debt,  may  be  sued,  and  the  amount  recovered  when- 
ever it  becomes  due,  without  first  resorting  for  payment  to  original  debtor;  Hacker 
V.  Perkins,  5  Wbart.  95,  holding  a  new  note  given  for  renewal  of  old,  and  not  for 
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money  loaned;  Hooker  v.  Hoemer,  2  Pearson  (Pa.)  78,  on  question  of  intention 

when  new  note  is  taken  for  old  one;  Lee  v.  Fontaine,  10  Ala.  765,  44  A.  D.  505, 

on  satisfaction  of  one  note  by  substitution  of  another;  Allentown  Nat.  Bank  v. 

Clay  Product  Supply  Co.  217  Pa.  128,  66  Atl.  252,  on  note  as  renewal  of  former 

one. 

Action  on  original  debt  when  note  has  been  i^tTen  therefor. 

Cited  in  Hays  v.  M'Clurg,  4  Watts,  452,  holding  if  negotiable  note  is  given  for 
goods  sold  and  charged  to  purchaser,  recovery  cannot  be  had  on  original  sale 
without  producing  note,  or  satisfactorily  accounting  for  its  absence  or  loss. 
Accord  and  satisfaction  as  question  of  fact. 

Cited  in  Beattie  Mfg.  Co.  v.  Heinz,  120  Mo.  App.  465,  97  S.  W.  188;  Frick  v. 
Algeier,  87  Ind.  255, — holding  to  constitute  accord  and  satisfaction,  that  which 
is  received  by  creditor  must  be  accepted  by  him  in  satisfaction,  and  whether 
there  was  such  acceptance  is  question  for  jury;  M^^ath  y.  Gilmore,  10  Wash. 
330,  39  Pac.  131,  holding  it  for  jury  whether  receiving  of  a  check  for  the  amount 
of  a  disputed  claim  is  an  acceptance  as  a  full  settlement,  although  check  recites 
that  it  is;  Shoemaker  v.  Fegley,  14  Pa.  Dist.  R.  860,  on  existence  of  accord  as 
question  for  the  jury. 

16  AM.  DEO.  5S7,  DAVIS  t.  HARVARD,   16  SBRO.  A  R.   165. 
Conclusiveness  of  awards. 

Cited  in  Speer  v.  M'Chesney,  2  Watts  A  S.  233,  holding  reference  and  award 
conclusive  in  determining  dispute  about  personal  right;  Shaw  v.  State,  125  Ala. 
80,  28  So.  390,  holding  award  conclusive  only  as  to  subject  of  dispute  before  the 
arbitrators. 

Cited  in  reference  note  in  38  A.  D.  403,  on  conclusiveness  of  awards. 

Cited  in  notes  in  11  L.R.A.  625,  on  correction  of  mistake  in  award;  3  E.  R.  0. 
510,  on  award  as  bar  to  all  matters  included  in  submission. 
*  Award  settling  boundary. 

Cited  in  Bowen  v.  Cooper,  7  Watts,  311,  holding  award  on  parol  submission  of 
boimdary  line  dispute  conclusive  between  adjoining  owners;  Perot  v.  Packer,  2 
Ashm.  (Pa.)   165,  on  same  point. 

Cited  in  reference  notes  in  42  A.  D.  537,  on  conclusiveness  of  award  determining 
boundary  line;  27  A.  D.  122,  on  settlement  of  disputed  boundary  by  express  or 
implied  agreement. 

16  AM.  DEC.  54S,  McMULIiEN  v.  WENNER,   16  SERG.  A  R.   18. 
Judgment  as  lien  on  interest  of  vendor  in  land. 

Cited  in  Minneapolis  &  St.  L.  R.  Co.  v.  Wilson,  26  Minn.  382,  holding  interest 
of  obligor  in  l>ond  for  deed  bound  by  lien  of  judgment  duly  docketed  against  him, 
in  county  where  land  is  situate;  Kinports  v.  Boynton,  120  Pa.  306,  6  A.  S.  R.  706, 
21  W.  N.  C.  437,  14  Atl.  135,  45  Phila.  Leg.  Int.  338,  holding  lien  of  judgment 
against  vendor  will  bind  estate  of  vendor  so  long  as  the  contract  remains  un- 
executed, and  to  the  extent  it  is  unexecuted;  Stewart  v.  Coder,  11  Pa.  90,  holding 
judgments  against  vendor  who  retains  legal  title  for  security  cannot  be  dis- 
turbed by  an  attachment  subsequently  issued  for  the  money  due  by  vendee,  upon 
a  judgment  subsequently   rendered  against  the  vendor. 

Cited  in  notes  in  93  A.  D.  353,  on  effect  of  judgment  lien  on  interests  of  vendor 
and  vendee;  117  A.  S.  R.  785,  on  judgment  lien  as  affecting  property  sold  under 
executory  contract;  57  L.R.A.  645,  on  nature  of  interest  of  vendor  or  vendee  in 
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land  contract  as  real  or  peraonml  property  when  judgment  has  been  entered  againat 
vendor. 

lieTiabUity  off  equitable  estates. 

Cited  in  Reynolds  t.  Fleming,  43  Minn.  513,  45  N.  W.  1099,  holding  interest  of 
vendee  nnder  subsisting  contract  under  which  he  has  entered  and  made  improve- 
luents  and  paid  part  of  purchase  money  is  subject  to  levy  and  sale;  Com.  ex  rel. 
Brewster  v.  Woods,  6  Legal  Gaz.  45,  holding  vendee  in  possession  of  land  under 
agreement  after  part  payment  has  interest  subject  to  lien  of  judgment;  Schock 
V.  Banks,  1  Legal  Chron.  221,  holding  judgment  binds  both  legal  and  equitable 
estate  of  defendant  in  land. 
Title  of  execution  purchaser  on  sale  of  Tender's  or  purchaser's  estate. 

Cited  in  Wilkerson  v.  Burr,  10  Ga.  117;  Vierheller's  Appeal,  24  Pa.  105,  62  A. 
D.  365;  Catlin  v.  Robinson,  2  Watts,  373, — holding  purchaser  under  judgment 
against  vendee  or  vendor  succeeds  to  but  the  interest  which  the  debtor  had  power 
to  encumber  or  part  with;  Seoombe  v.  Steele,  20  How.  94,  15  L.  ed.  833,  holding 
creditors  of  vendor  who  recovered  judgments  and  sold  the  property,  pending  a 
suit  for  specific  performance,  in  which  the  purchase  money  had  been  paid  into 
court,  are  not  necessary  parties  to  the  suit,  nor  are  the  purchasers  at  the  sherifiTs 
sale  under  such  judgments;  Wilson  v.  Stoxe,  10  Watts,  434,  holding  holder  of 
legal  title  to  land  who,  under  his  judgment  for  the  purchase  money,  has  sold  the 
equitable  estate,  has  no  preference  as  such  holder  of  the  legal  title,  over  an  older 
judgment,  as  to  proceeds  of  sale  in  sheriff's  hands;  Garrard  v.  Lantz,  12  Pa.  186, 
holding  equitable  vendee  who  purchases  at  sheriff's  sale  under  judgment  younger 
than  equitable  sale  is  deemed  trustee  for  his  vendor  of  a  beneficial  interest  in  land, 
to  extent  of  unpaid  purchase  money. 
lilen  of  vendor  of  land. 

Cited  in  Re  Clark,  118  Fed.  358,  holding  under  law  of  Pennsylvania  a  vendor  ot 
land  by  contract  to  convey,  on  payment  of  purchase  price,  has  no  lien  on  the 
land  distinct  from  his  legal  estate  in  it. 
Effect  on  contract  of  sale,  of  sale  of  property  under  prior  encumbrance. 

Cited  in  Mellon's  Appeal,  32  Pa.  121,  holding  sale  under  an  encumbrance  older 
than  title  of  either  vendor  or  vendee  does  not  in  all  cases  destroy  the  contract  of 
purchase,  if  enough  of  the  purchase  money  be  presently  payable  to  extinguish  the 
outstanding  encumbrance. 
Estoppel  in  pais  to  deny  Talidity  of  obligation. 

Cited  in  Pearson  v.  Hardin,  95  Mich.  360,  54  N.  W.  904;  Hamer  v.  Johnston, 
5  How.  (Miss.)  698;  Decker  ex  rel.  Frytenberger  v.  Eisenhauer,  1  Penr.  &  W. 
476;  Holbrook  v.  Colbum,  6  Rich.  Eq.  289;  Watson  v.  McLaren,  19  Wend.  557,— 
holding  declaring  a  note  to  be  good  to  one  about  to  purchase  it,  or  standing  by 
in  silence  when  it  is  transferred  for  consideration,  is  an  estoppel  in  pais  against 
debtor;  Elliott  v.  Callan,  1  Penr.  &  W.  24,  holding  obligor  estopped  as  to  as- 
signee whom  he  induced  to  take  bill  by  stating  that  it  would  be  paid;  Edgar  v. 
Kline,  6  Pa.  327,  holding  as  to  non-negotiable  note  declaration  of  maker  thereof 
that  it  was  valid,  and  would  be  paid,  precludes  maker  from  any  inquiry  into 
adequacy  of  the  consideration  or  fairness  of  original  transaction;  Brown  v. 
Wright,  17  Ark.  9,  holding  maker  of  bond  who  assures  assignee,  before  assignment, 
that  it  will  be  paid  at  maturity,  and  afterwards  pleads  no  consideration,  must 
prove  that  he  wbm  ignorant  of  any  equity  that  would  release  him;  Hubbard  v. 
Briggs,  31  N.  Y.  518,  holding  one  who  assigned  to  and  deposited  with  Comptroller 
of  Currency  a  certain  bond  and  mortgage  as  security  for  circulating  notes  estopped 
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from  denying  iU  validity  in  hands  of  comptroller;  Rorabaugh  t.  Schntbb,  25  Pa. 
Co.  Ct.  573,  holding  as  to  duebill  innocent  purchaser  from  one  in  possession  will 
take  title  notwithstanding  the  fact  that  the  real  ownership  was  in  another, 
especially  where  payee's  possession  was  result  of  act  or  omission  of  owner;  Scott 
V.  Sadler,  52  Pa.  211,  23  Phila.  Leg.  Int.  245,  holding  mortgagor  who,  having  paid 
mortgage,  secured  another  party  to  purchase  it  representing  that  whole  mortgage 
debt  was  due,  estopped  from  showing  payment;  Kunkle  v.  Davidson,  31  Pa.  Co. 
Ct.  298,  holding  separate  acknowledgment  of  married  woman  defective  for  not 
affirmatively  showing  that  contents  of  instrument  were  made  known  to  her  may 
be  cured  by  subsequent  legislation;  Hardin  v.  Helton,  50  Ind.  319,  on  question  of 
estoppel;  Withers  v.  Greene,  9  How.  213,  13  L.  ed.  109,  holding  defendant  not 
limited  to  showing  payments  or  set-offs  made  before  notice  of  the  assignment,  but 
may  prove  a  total  or  partial  failure  of  consideration  for  which  the  writing  was 
executed;  Jones  v.  Streeter,  8  Fla.  83  (dissenting  opinion),  as  to  defenses  avail- 
able against  assignee. 

Cited  in  note  in  23  L.R.A.  309,  on  estoppel  to  setoff  against  assigned  claim  of 
debtor's  draiand  against  assignor. 
Defenses  available  against  assignee. 

Cited  in  Taylor  v.  Gitt,  10  Pa.  428,  holding  assignee  for  value  of  a  sealed  note 
without  notice,  not  affected  with  fraud  between  his  assignor  and  obligee,  which 
as  between  them  would  avoid  the  previous  transfer. 

16  AM.  DEO.  546,  TATE  v.  STOOIiTZFOOS,  16  SERG.  A  R.  S6. 
Sufficiency  and  necessity  of  acknowledgment. 

Cited  in  reference  note  in  57  A.  D.  197,  on  necessity  and  character  of  acknowl- 
edgments in  deed. 

Cited  in  note  in  41  A.  D.  180,  on  private  examination  of  married  woman  on 
taking  her  acknowledgment. 
Curing  defective  acknowledgments  by  subsequent  legislation. 

Cited  in  Maxey  v.  Wise,  25  Ind.  2,  holding  act  to  cure  defects  in  deeds  validated 
acknowledgement  defective  for  lack  of  notarial  seal ;  Shrawder  v.  Snyder,  142  Pa. 
7,  28. W.  N.  C.  85,  21  Atl.  796,  holding  defective  acknowledgment  validated  by 
subsequent  legislation;  M'Masters  v.  Com.  3  Watts,  294;  Watson  v.  Mercer,  8 
Pet.  109,  8  L.  ed.  884  (affirming  1  Watts,  356),  holding  act  valid  curing  defective 
acknowledgments  by  reason  of  informality  or  omission  in  certificates;  New  York 
&  O.  Land  Co.  v.  Weidner,  169  Pa.  365,  36  W.  N.  C.  464,  32  Atl.  557  (affirming  3 
Lack.  Legal  News,  252),  holding  valid  act  making  admissible  in  evidence  certain 
deeds  notwithstanding  defects  in  acknowledgment;  Johnson  v.  Richardson,  44  Ark. 
373,  declaring  valid  statute  validating  conveyances,  void  for  defective  acknowl- 
edgment, so  as  to  defeat  action  by  widow  for  dower ;  Newman  v.  Samuels,  17  Iowa, 
553,  holding  act  curing  defective  acknowledgments  cannot  operate  to  devest  rights 
of  purchaser  acquired  without  notice  of  prior  deed;  Satterlee  v.  Matthewson,  16 
Serg.  &,  R.  191  (dissenting  opinion),  on  act  curing  defective  acknowledgments  as 
interference  with  vested  rights;  Good  v.  Zercher,  12  Ohio,  371  (dissenting  opin- 
ion), on  constitutionality  of  act  intended  to  cure  defective  acknowledgments  of 
husband  and  wife. 

Cited  in  reference  note  in  74  A.  S.  R.  93,  on  statutes  curing  defective  acknowl- 
edgments. 
Constitutionality  of  ex  post  facto  and  retrospectlTe  laws. 

Cited  in  reference  notes  in  30  A.  D.  274,  on  statutes  impairing  vested  rights  or 
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abligation  of  contracts;  47  A.  D.  398,  on  oonfltitutionality  oi  acts  yalidating  deeds 
of  married  women;  10  A.  D.  133,  on  restrospective  laws. 
—  Statutes  cmrliis  Irreffalar  or  defeotlTe  proceedings. 

Cited  in  Simmons  v.  Hanover,  23  Pick.  194,  holding  act  remedial  which  validates 
orders  and  decrees  of  conrt  or  judge  though  made  without  jurisdiction;  Lane  v. 
Nelson,  79  Pa.  410,  2  W.  N.  C.  217,  which  holds  act  valid  ratifying  and  confirming 
sale  of  land  under  order  of  orphans'  court  in  one  county  though  land  wholly  in 
another  county;  Richards  v.  Rote,  68  Pa.  255,  declaring  invalid  act  to  validate 
proceedings  in  partition  the  effect  of  which  was  to  devest  one  owning  undivided 
interest  in  property  and  vesting  his  interest  in  another  styled  trustee;  Etheridge 
V.  Vemoy,  71  N.  C.  188,  declaring  valid  act  validating  appointments  of  trustees 
made  ew  parte,  so  far  as  regards  parties  to  actions  and  proceedings;  Eastman  v. 
McCarten,  70  N.  H.  24,  45  Atl.  1081,  holding  act  not  retrospective  legalizing  and 
confirming  selectmen's  warrant  improperly  posted,  and  proceedings  thereunder; 
People  ex  rel.  Pitts  v.  Ulster  Ck>unty,  63  Barb.  87,  holding  act  prospective  author- 
izing supervisors  to  legalize  irregular  acts  of  town  officer  if  legalization  recom- 
mended by  county  court;  Syracuse  City  Bank  v.  Davis,  16  Barb.  191,  holding 
valid  act  curing  informalities  and  defects  in  proceedings  to  organize  bank  al- 
though it  might  operate  upon  existing  contracts;  Allen  v.  Archer,  49  Me.  350, 
declaring  valid  act  confirming  proceedings  of  town  redistricting  for  schools; 
Dentzel  v.  Waldie,  30  Cal.  144,  declaring  valid  act  intended  to  cure  powers  of  at- 
torney executed  improperly  by  married  women. 

Cited  in  notes  in  30  A.  S.  R.  125 ;  22  L.R.A.  384, — on  constitutionality  of  statute 
to  cure  defective  acknowledgment;  16  A.  D.  519,  on  constitutionality  of  acts 
validating  contracts  and  deeds  of  married  women. 

Distinguished  in  Richards  v.  Rote,  3  Legal  Gaz.  198,  holding  legislature  with- 
out power  to  validate  void  partition  proceedings. 

—  Statutes  affecting  right  of  action  or  defense. 

Cited  in  Johnson  v.  Taylor,  60  Tex.  368,  holding  act  not  retroactive  in  form 
giving  right  of  action  to  party  interested  to  obtain  judgment  correcting  defective 
certificate  of  acknowledgment;  Burget  v.  Merritt,  155  Ind.  150,  57  N.  E.  714,  de- 
claring act  valid  estopping  children  who  had  conveyed  their  interests  under 
''childless  wife"  acts  to  decedent  father's  estate,  from  claiming  such  interest 
thereafter;  DeMoss  v.  Newton,  31  Ind.  221,  holding  that  where  right  springs  from 
legislative  enactment,  and  not  from  contract,  legislature  exclusive  judge  of  rea- 
sonable limitation  of  action  to  enforce  it;  Danville  v.  Pace,  25  Gratt.  12,  18  Am. 
Rep.  663,  declaring  valid  act  taking  away  from  corporations  defense  of  usury  as 
applied  to  existing  contracts. 

—  Statutes  affecting  pending  actions  or  pro<!edare. 

Cited  in  Vaughan  v.  Bowie,  30  Ark.  283,  sustaining  statute  conferring  juris- 
diction on  court  of  law  in  illegal  tax  matters  as  applied  to  suit  pending  when  act 
took  effect;  Searcy  v.  Stubbs,  12  Ga.  439,  declaring  valid  statute  providing  that 
suits  pending  against  deceased  receiver  of  bank  should  not  abate;  Re  Koch,  5 
Rawle,  341,  holding  legislation  affecting  pending  causes  valid  when  it  affects 
remedy  only  without  affecting  vested  rights;  Tilton  v.  Swift,  40  Iowa,  80,  holding 
legislation  not  retrospective  within  constitutional  inhibition  providing  for  the  re- 
turn of  verdict  and  rendering  of  judgment  thereon  at  subsequent  term  of  court; 
Wilder  v.  Lumpkin,  4  Ga.  220,  declaring  act  invalid,  as  taking  away  vested  rights, 
providing  that  from  and  after  passage  of  act  it  will  not  be  necessary  to  join  with 
parties  to  suit  the  security  on  appeal;  Huffman  v.  Alderson,  9  W.  Va.  628,  declar- 
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ing  valid,  act  permitting  replication  to  plea  of  statute  of  limitations  that  it  was 
suspended  during  period  of  Civil  War;  Adle  v.  Sherwood,  3  Whart.  484,  holding 
valid  retrospective  statute  providing  for  laying  out  of  streets  and  making  copy  of 
report  of  commissioners'  evidence;  Reynolds  v.  Randall,  12  R.  I.  531  (dissenting 
opinion),  on  validity  of  statute  prohibiting  the  use  of  an  easement  to  be  admitted 
as  evidence  of  its  title  by  adverse  possession  or  prescription;  Rich  v.  Flanders,  39 
N.  H.  387  (dissenting  opinion),  on  constitutionality  of  act  making  parties  to 
pending  actions  competent  witnesses. 
*  Statutes  authorizing  taxation  or  bond  issues. 

Cited  in  Weister  v.  Hade,  62  Pa.  480,  declaring  valid  act  to  raise  by  taxation 
amount  subscribed  by  certain  persons  in  a  community  to  pay  bounties  of  soldiers; 
Grim  v.  Weissenberg  School  District,  57  Pa.  436,  98  Am.  Dec.  237,  declaring  valid 
act  to  raise  by  taxation  money  borrowed  to  pay  soldiers'  boimties;  Lycoming 
County  V.  Union  County,  15  Pa.  171,  53  Am.  Dec.  575,  declaring  valid  statute  pro* 
viding  for  reimbursement  to  county  of  proportionate  expense  imposed  upon  it  by 
litigation  in  behalf  of  other  counties. 

Distinguished  in  Hasbrouck  v.  Milwaukee,  13  Wis.  54,  80  Am.  Dec.  718,  holding 
act  permitting  city  to  issue  such  amount  of  bonds  as  might  be  necessary  to  com- 
plete harbor,  begun  under  authority  of  prior  acts,  illegal  because  former  acts  did 
not  authorize  amount  for  which  bonds  originally  issued. 
^  Act  appointing  trustees. 

Distinguished  in  Shoenberger  v.  Pittsburgh,  32  Pa.  37,  denying  power  of  legis- 
lature to  pass  act  appointing  trustees  to  sell  property  of  decedent  devised  to  his 
widow  for  life  with  power  of  disposal. 

16  AM.  DBO.  548,  SPANGUBR  t.  COM.   16  SBRO.  A  R.   68. 
Rlglit  of  levying  officer  to  demand  indemnity. 

Cited  in  Com.  ex  rel.  Hood  v.  Vandyke,  57  Pa.  34,  25  Phila.  Leg.  Int.  285; 
Dornin  v.  McCandless,  146  Pa.  344,  28  A.  S.  R.  798,  29  W.  N.  C.  290,  23  AtL 
245,  22  Pittsb.  L.  J.  N.  S.  292;  Grace  v.  Mitchell,  31  Wis.  533,  11  A.  R.  613,— 
holding  when  officer  has  reasonable  ground  for  doubt  whether  he  can  lawfully 
execute  the  process,  he  is  not  required  to  do  so  at  his  peril,  but  may  demand  in- 
demnity from  execution  plaintiff.  ^ 

Cited  in  notes  in  95  A.  D.  204;  15  A.  S.  R.  242;  89  A.  S.  R.  415,--on  sheriff's 
right  to  indemnity  while  executing  civil  process. 

Disapproved  in  State  ex  rel.  O'Bryan  v.  Koontz,  83  Mo.  323,  holding  officer  can- 
not, on  notice  of  claim  of  a  third  party  to  the  property,  demand  of  plaintiff  in- 
demnity, and  in  default  refuse  to  execute  process,  or,  having  seized  the  property, 
release  it  to  claimant. 
—  Effect  of  failure  to  require  indemnity. 

Cited  in  Com.  use  of  Dickinson  v.  Sides,  12  Lane.  L.  Rev.  145,  holding  sheriff 
failing  to  require  indemnity  not  entitled  to  recover  expense  of  wrongful  levy. 
Liability  without  indemnity. 

Cited  in  Miller  v.  Com.  5  Pa.  294,  holding  that  if  sheriff  does  not  demand  in- 
demnity which  plaintiff  had  agreed  to  furnish,  sheriff  is  liable  if  property  belonged 
to  defendant,  although  plaintiff  may  have  given  no  indemnity;  Hall  v.  Galbraith, 
8  Watts,  220,  holding  if  he  has  reason  to  doubt  the  ownership  of  property  to  be 
levied  on,  he  may  require  plaintiff  to  indemnify  him,  and  is  otherwise  liable  for 
not  proceeding. 
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1ft  AM.  I>SO.  654,  KAUOHIiEY  t.  BREWBR,  16  SEBG.  A  R.  ISS. 
Admlssibilltx  of  books  of  aooonnt  as  eridenoe. 

Cited  in  OdeU  ▼.  Colbert,  9  Wstta  &  8.  66,  42  A.  D.  317,  holding  book  of  original 
entry  of  plaintiff  who  is  dead  may  be  giYtn  in  evidence  upon  proof  of  his  hand- 
writing. 

Cited  in  reference  notes  in  25  A.  D.  596,  on  books  of  account  as  evidence; 
18  A.  D.  649,  on  admissibility  of  books  of  account  and  books  of  tradesmen. 

Cited  in  note  in  52  L.R.A.  584,  on  admissibility  in  party's  own  favor  of  entries 
in  usual  course  of  business. 
—  EIntrles  not  made  as  part  of  transaction. 

Cited  in  Singerly  v.  Doerr,  62  Pa.  9,  26  Phila.  Leg.  Int.  221,  holding  charges  are 
good  if  made  according  to  nature  and  usages  in  the  particular  business;  Wollen- 
weber  v.  Ketterlinus,  17  Pa.  389,  holding  entry  in  day  book  may  be  properly  made 
when  articles  ordered  are  finished  and  ready  for  manual  delivery;  Molony  v. 
Benners,  3  Grant,  Cas.  233,  holding  book  entries,  to  be  evidence,  must  have  been 
made  contemporaneously  with  the  sale  and  delivery  of  the  goods,  or  with  the 
performance  of  the  work. 

Disapproved  in  Jackson  v.  Evans,  8  Mich.  476,  holding  where  delivery  of  prop- 
erty was  made  by  agent  and  entered  by  the  principal,  the  books  cannot  be  re- 
ceived in  evidence  without  calling  agent  as  witness. 

16  AM.  DBO.  556,  McAIililSTER  v.  HOFFBfAN,  16  S131G.  A  R.  147. 
Reoorery  of  money  held  under  illegal  agreement. 

ated  in  Kiewert  v.  Rindskopf,  46  Wis.  481,  32  A.  R.  731,  1  N.  W.  163,  holding 
rule  of  nonenforceability  does  not  apply  where  action  is  brought  by  one  party  to 
recover  money  received  by  third  party  in  respect  of  his  illegal  contract;  Evans 
V.  Trenton,  24  N.  J.  L.  764,  holding  mere  agent  of  party  to  illegal  money  trans- 
action cannot  set  up  the  illegality  in  suit  by  principal  to  recover  money. 
•—Of  money  from  stakeholder. 

Cited  in  Dozey  v.  Miller,  2  111.  App.  30;  Whitwell  v.  Carter,  4  Mich.  329; 
Wilkinson  v.  Tousley,  16  Minn.  299,  Gil.  263,  10  A.  R.  139;  Dauler  v.  Hartley, 
178  Pa.  23,  35  Atl.  857 ;  Davenger  v.  Everett,  7  Legal  Gaz.  222,  4  Luzerne  Legal 
Reg.  159;  Lewy  v.  Crawford,  5  Tex.  Civ.  App.  293,  23  8.  W.  1041;  Huncke  v. 
Francis,  27  N.  J.  L.  55, — holding  money  deposited  on  wager  with  stakeholder 
may  be  recovered  back  by  the  depositor  if  demanded  before  it  is  paid  over  to 
winner;  Ball  v.  Gilbert,  12  Met.  397,  holding  stakeholder  liable  to  garnishment 
by  creditors  of  either  party  to  wager;  Forscht  v.  Green,  53  Pa.  138,  holding  under 
statute  money  bet  on  election  is  forfeited  to  directors  of  the  poor  who  may  bring 
an  action  for  its  recovery  within  two  years,  if  they  fail  to  claim  the  forfeiture 
within  two  years  plaintiff  might  recover  from  stakeholder;  Williams  v.  Nickins, 
2  Clark  (Pa.)  128,  holding  under  same  circumstances  law  does  not  give  either  of 
the  parties  the  right  to  recover  any  portion  of  the  sum  deposited;  McAllister  v. 
Gallaher,  3  Penr.  k  W.  468,  holding  under  statute  money  deposited  with  stake- 
holder of  a  horse  race,  as  forfeit  by  either  party  whose  horse  did  not  run,  is  re- 
coverable from  such  stakeholder;  Hindmarch  v.  Hoffman,  127  Pa.  284,  14  A.  8.  R. 
842,  4  L.R.A.  368,  18  Atl.  14,  on  recovery  of  money  back  from  stakeholder. 

Cited  in  reference  note  in  36  A.  D.  757,  on  liability  of  stakeholder  for  money 
paid  over. 

Cited  in  notes  in  51  A.  D.  696 ;  18  L.Rj^.  863,— on  liability  of  stakeholders. 
Am.  Dec.  Vol.  III.— 20. 
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Illegality  of  bets  and  wagers. 

Cited  in  Lloyd  ▼.  Leisenring,  7  Watts,  294,  holding  all  contracts  or  promises 
depending  upon  a  bet  on  result  of  an  election  are  null  and  void;  Wood  .▼.  McCann, 
6  Dana,  366,  holding  agreement  for  contingent  fee  to  be  paid  upon  passage  of  a 
legislative  act,  void;  Hooker  v.  De  Palos,  2  Cin.  Sup.  Ct.  Rep.  369,  holding  that 
where  part  of  consideration  of  contract  and  all  the  purposes  of  contract  were 
illegal,  the  whole  contract  was  void. 

Qited  in  reference  notes  in  19  A.  D.  647;  44  A.  D.  361,— on  illegality  of  wagers; 
36  A.  D.  458,  on  wagers  on  result  of  election;  42  A.  D.  230;  81  A.  S.  R.  278,— on 
invalidity  of  election  wagers. 

Cited  in  notes  in  4  A.  D.  299;  3  L.R»^.  680,^n  validity  of  wagering  contracts; 
11  A.  R.  58,  on  validity  of  wagers  on  result  of  election;  37  A.  S.  R.  702,  on  valid- 
ity and  enforceability  of  election  wagers. 

—  Right  to  recover  money  from  party  to  wager. 

Cited  in  Harper  v.  Crain,  36  Ohio  St.  338,  38  A.  R.  689,  holding  wager  may  be 
rescinded  and  money  recovered  back;  Frick  v.  Hammond,  2  Clark,  166;  Thrift 
V.  Redman,  13  Iowa,  26, — holding  money  lost  at  gaming  and  paid  to  the  winner 
cannot  be  recovered;  Speise  v.  M*Coy,  6  Watts  A  S.  486,  40  A.  D.  679,  holding 
money  lost  by  wager  and  paid  over  to  the  winner  cannot  be  recovered  back  from 
him  by  means  of  a  foreign  attachment  at  suit  of  creditors  of  loser;  Merriam  v. 
Public  Grain  k  Stock  Exch.  1  Pa.  Co.  Ct.  478,  holding  law  condonning  gambling 
contracts  may  not  be  invoked  by  partners  or  joint  dealers  to  prevent  the  settle- 
ment of  their  joint  concerns  even  though  their  profits  or  losses  arose  in  illegal 
traffic. 

Cited  in  reference  notes  in  40  A.  D.  421,  on  right  to  recover  money  lost  in  gam- 
ing; 40  A.  D.  636,  as  to  when  money  paid  on  election  bet  may  be  recovered. 

16  AM.  DEO.  5«8,  JUNIATA  BANK  T.  HAIjE,  16  SERG.  A  R.  157. 
Necessity  of  demand  and  notice  to  charge  Indorser  of  bill  or  note. 

Cited  in  Catlin  v.  Jones,  1  Pinney  (Wis.)  130,  holding  indorser  is  only  liable  to 
indorsee  upon  presentation  at  maturity,  nonpayment  by  maker,  and  notice  to  the 
indorser;  Bank  of  Old  Dominion  v.  McVeigh,  29  Gratt.  646,  holding  knowledge  of 
nonpayment  of  protested  note  not  sufficient  to  bind  indorser,  who  had  no  notice 
that  he  is  looked  to;  Deacon  v.  Smaltz,  44  W.  N.  C.  244,  10  Pa.  Super.  Ct.  164 
(dissenting  opinion) ;  Cox  v.  National  Bank,  100  U.  8.  704,  26  L.  ed.  739, — on 
question  of  necessity  of  demand  and  notice. 

—  Effect  of  death  of  maker. 

Cited  in  Groth  v.  Gyger,  31  Pa.  271,  72  A.  D.  745,  holding  death  of  maker  before 
its  maturity,  and  granting  of  letters  testamentary  to  indorsee  and  another  as  hia 
executors,  does  not  dispense  with  the  necessity  of  giving  notice  of  nonpayment  to 
indorser;  Huff  v.  Ashcraft,  1  Disney  (Ohio),  60,  holding  in  event  of  the  death  of 
the  maker  rule  of  diligence  does  not  make  it  necessary  to  make  demand  at  dwell- 
ing  of  deceased  the  day  of  funeral. 

Cited  in  reference  note  in  43  A.  D.  248,  on  effect  of  death  of  maker  of  note  be- 
fore maturity. 

Cited  in  note  in  23  L.R.A.  711,  on  effect  on  notes,  bills,  and  checks  of  death  of 
party  thereto. 
^Snfficlency  of  notice. 

Cited  in  Marshall  v.  Sonneman,  216  Pa.  St.  66,  64  Atl.  874,  holding  notice 
personally  delivered  to  indorser  not  sufficient  to  charge  the  latter  where  the  notice 
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iriA  addrwcd  to  another  person  and  stated  that  holder  kwked  to  that  person  for 
payment. 

le  AM.  DE:C.  564,  COOK  T.  GRANT,  !•  SSRG.  A  R.  198. 
Competency  as  witness  after  release  of  Interest. 

Cited  in  reference  notes  in  14  A.  S.  R.  842,  on  competency  of  witnesses;  49  A. 
D,  232,  on  release  of  interest  to  qualify  witness  to  testify;  55  A.  D.  245,  on 
eompeteney  of  interested  witnesses  by  release  of  their  interest;  49  A.  D.  790,  on 
effect  of  release  of  interest  on  competency  of  witness;  44  A.  D.  117,  on  compe- 
tency, as  witness,  of  assignor  of  chose  in  action  or  nominal  party. 

Cited  in  note  in  64  A.  D.  535,  on  competency  of  devisee  who  releases  all  interest 
under  wilL 

SVand  of  vendor  as  defense  to  action  for  price. 

Cited  in  Forster  ▼.  Qillam,  13  Pa.  340,  holding  misrepresentation  as  to  quality 
of  title  of  vendor  to  land  later  recovered  from  purchaser  under  superior  title  a 
defense  in  action  on  bonds  for  part  of  purchase  money,  even  though  purchaser  took 
deed  with  special  warranty;  Monroe  v.  Wallace,  2  Penr.  A,  W.  173,  holding  one  who 
takes  a  conveyance  cannot  allege  that  it  was  fraudulent  and  void. 

Cited  in  reference  notes  in  48  A.  D.  335,  as  to  when  specific  performance  of  con- 
tract will  be  refused  for  want  of  title  of  vendor;  35  A.  D.  520,  on  refusal  of  specific 
performance  where  complainant  cannot  make  good  title;  90  A.  D.  425,  on  sup- 
pression and  concealment  of  material  facts  as  rendering  sale  fraudulent;  90  A.  D. 
428,  on  concealments  of  defects,  fraud,  or  surprise  as  vitiating  contract  of  sale. 
dstoppel  by  statements  of  witness. 

Cited  in  Ayres  v.  Wattson,  5?  Pa.  360,  25  Phila.  Leg.  Int.  316,  holding  party 
who  calls  a  witness  is  not  estopped  by  a  statement  by  the  witness  which  is  imma- 
terial to  the  issue  and  which  cannot  affect  the  result. 

Cited  in  reference  note  in  56  A.  D.  120,  on  estoppel  in  paia  arising  from  acts, 
admissions,  and  conduct. 
Recovery  back  of  property  fraudulently  conveyed. 

Cited  in  Stewart  v.  Kearney,  6  WatU,  453,  31  A.  D.  482,  holding  that  though 
fraudulent  grantor  cannot  maintain  trover  to  recover  it  back  after  his  death, 
if  his  estate  is  insolvent,  action  of  trover  survives  to  his  personal  representative 
f  <Hr  benefit  of  creditors. 
"Wlien  fraud  on  third  person  may  be  set  np. 

Cited  in  Bank  v.  Fordyce,  9  Pa.  275,  49  A.  D.  561,  as  being  a  case  where  it  was 
allowed. 

16  AM.  D£€.  566,  GRAHAM  T.  WUililAMS,   16  SSSIO.  A  R.  257. 
Right  to  interest. 

Cited  in  note  in  6  A.  D.  195,  on  recovery  of  interest  on  liquidated  accounts. 

16  AM.  DBC.  571,  TOD  v.  GAIiliAGHBR,   16  SERG.  &  R.  261. 
Right  of  purchaser  to  set  oft  encumbrances  discharged  as  against  price 
of  land. 

Cited  in  Garrard  v.  Lantz,  12  Pa.  186;  Qansz's  Appeal,  2  Monaghan  (Pa.)  261, 
15  AtL  881;  Bowen  v.  Thrall,  28  Vt.  382,— holding  he  has  the  right;  Demaret  v. 
Bennett,  29  Tex.  262,  holding  purchaser  who  goes  into  possession  under  deed  of 
warranty  and  with  notice  of  defects  in  title,  cannot  withhold  the  purchase  money 
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but  must  sue  on  w&rranty  after  eviction;  Wolbert  t.  Lucas,  10  Pa.  73,  49  A.  D. 
678,  holding  purchaser  who  has  received  his  deed  and  given  a  mortgage  for  the 
purchase  money,  may  deduct  encumbrances  known  to  him  at  the  time  he  made 
the  contract. 

Cited  in  reference  note  in  26  A.  D.  711,  on  law  of  set-off. 

Cited  in  note  in  49  A.  D.  580,  on  right  of  purchaser  to  deduct  for  encumbrances. 

Distinguished  in  Thompson  v.  Adams,  56  Pa.  479,  holding  equity  may  compel 
the  purchaser  to  pay  what  is  due  under  the  contract,  but  cannot  devest  a  title 
fairly  acquired  by  him  at  judicial  sale  for  prior  encumbrances. 

16  AM.  DEC.  573,  CIST  v.  ZBIGLER,   16  SBRG.  A  R.  282. 
Conclusiveness  of  judgment  in  former  suit. 

Cited  in  Souter  v.  Baymore,  7  Pa.  416,  47  A.  D.  618,  holding  a  decree,  in  the 
admiralty  appealed  from,  cannot  be  pleaded  as  a  former  recovery. 

Cited  in  notes  in  21  A.  D.  327,  on  res  judicata;  23  A.  D.  449,  on  res  judicata  as 
estoppel. 

—  Matters  concluded. 

Cited  in  Denver  City  Irrig.  &  Water  Co.  v.  Middaugh,  12  Colo.  434,  13  A.  S.  R. 
234,  21  Pac.  665;  Foster  v.  Wells,  4  Tex.  101;  Texas  A,  P.  R.  Co.  v.  Long,  1  Tex. 
App.  Civ.  Cas.  (White  &  W.)  281, — holding  judgment  final  as  to  all  matters  which 
might  have  been  properly  litigated ;  Hargus  v.  €roodman,  12  Ind.  629,  holding  judg- 
ment rendered  in  trespass  begun  in  justice  court  where  title  was  in  issue  but  not 
necessary  to  rendition  of  judgment  no  bar  to  action  in  ejectment;  Man  v.  Drexel, 
2  Pa.  St.  202,  holding  judgment  in  ejectment  conclusive  as  to  mesne  profits,  from 
the  day  of  the  issuing  the  writ,  even  though  defendant  entered  by  habere  fadoM 
poasessionem,  under  a  former  judgment  between  same  parties;  Schwan  v.  Kelly, 
173  Pa.  65,  33  Atl.  1107,  27  Pittsb.  L.  J.  N.  S.  69,  holding  judgment  on  scire  facias 
on  mortgage  due  for  unpaid  balance  of  purchase  money  no  bar  to  bill  in  equity  by 
vendee  to  rescind  the  contract  of  sale  and  require  return  of  the  purchase  money. 

—  Necessity  of  specially  pleading  judgment  in  bar. 

Cited  in  Whitehurst  v.  Rogers,  38  Md.  503;  Offutt  v.  John,  8  Mo.  120,  40  A.  D. 
126;  Chamberlain  v.  Carlisle,  26  N.  H.  640;  Finley  v.  Hanbest,  30  Pa.  190,-~hold- 
ing  former  judgment  equally  admissible  under  general  issue  and  special  plea  in 
bar;  Bruner  v.  Finley,  211  Pa.  74,  60  Atl.  488,  holding  under  plea  of  "not  guilty" 
in  ejectment,  defendants  can  avail  themselves  of  the  defense  of  res  judicata. 
Admissibility  of  parol  proof  in  aid  of  record  of  former  judgment. 

Cited  in  Carmony  v.  Hoober,  5  Pa.  306,  holding  parol  evidence  is  admissible  to 
explain,  but  not  to  contradict,  the  record;  Kelly  v.  Public  Works,  25  Gratt.  765; 
Driscoll  V.  Damp,  16  Wis.  106, — holding  it  adi^issible  to  explain  record  of  former 
trial ;  Wallace  v.  Peck,  12  Ala.  768,  on  admissibility  of  parol  to  explain  record ; 
Tarleton  v.  Johnson,  25  Ala.  300,  60  A.  D.  516,  holding  person  may  be  shown  by 
parol  to  have  been  real  defendant  though  no  party  to  the  record ;  Foster  v.  Wells, 
4  Tex.  101,  holding  parol  evidence  proper  to  explain  judgment  and  what  was  ad- 
judicated; Follansbee  v.  Walker,  74  Pa.  306,  1  Legal  Chron.  380,  30  Phila.  Le^. 
Int.  361,  holding  it  proper  where  it  does  not  contradict  the  record,  to  show  that  a 
former  recovery  was  not  on  the  merits  but  on  a  technical  objection;  Coleman's 
Appeal,  62  Pa.  252,  holding  judgment  relied  on  as  conclusive  in  another  suit  may 
be  shown  aliunde  not  to  have  involved  the  particular  point. 
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16  AM.  I>EO.   576,  HUIiTZ  t.  WRIGHT,  16  8BRG.  A  R.  S46. 
Admissibility  of  parol  eridence  to  impeach  terms  of  written  Instnunent. 

Cited  in  reference  notes  in  1  A.  D.  257,  on  admissibility  of  parol  evidence  as  to 
written  instrument;  53  A.  D.  187,  on  admissibility  of  parol  evidence  to  add  to, 
vary,  or  explain  contracts  and  other  writings. 
•«For  fraud  or  mistake. 

Cited  in  OUver  v.  OUver,  4  Rawle,  141,  20  A.  D.  123;  Kimball  v.  Tripp,  130 
Cal.  631,  69  Pac.  428,  holding  fraud  may  be  shown  by  parol ;  Pierce  v.  Robinson, 
13  CaL  116,  holding  parol  evidence  is  admissible  in  equity  to  show  that  a  deed  ab- 
solute on  its  face  was  intended  as  a  mortgage;  Miller  v.  Fichthom,  31  Pa.  262, 
holding  in  action  on  bond  given  for  a  balance  due  of  purchase  money  of  a  tract  of 
land,  parol  evidence  is  admissible  of  the  transaction  out  of  which  bond  arose  in 
order  to  lay  foundation  for  defense  of  failure  of  consideration. 

16  AM.  DBO.  677,  JOHNSTON  t.  GRAY,   16  SSRG.  ft  R.  S61. 
"Wliat  constitutes  mortgage. 

Cited  in  Gubbings  v.  Harper,  7  Phila.  276,  26  Phila.  Leg.  Int.  165,  holding  an 
agreement  for  resale  to  vendor,  dated  one  day  after  the  deed  from  the  vendor, 
mortgage;  McKinney  v.  Rheem,  4  Legal  Gaz.  86,  holding  absolute  conveyance  in- 
tended to  pass  redeemable  estate  continues  to  be  mortgage  until  foreclosure. 

Cited  in  note  in  17  A.  D.  302,  on  absolute  deed  and  agreement  to  reconvey  as  a 
mortgage,  if  intended  as  a  security. 
Ifatnre  of  mortgage. 

Cited  in  note  in  7  A.  S.  R.  32,  on  nature  of  mortgagor's  estate  at  common  law, 

and  remedies  available  to  recover  possession  or  otherwise  obtain  his  rights  by  suit 

or  action. 

I 
I>i8cliarge  of  mortgage. 

Cited  in  reference  note  in  34  A.  D.  200,  on  what  amounts  to  discharge  of  mort- 
gage- 
Xx>ss  of  equity  of  redemption. 

Cited  ih  reference  note  in  46  A.  D.  446,  as  to  when  equity  of  redemption  is  lost, 
forfeited,  or  barred. 

'Wlio  entitled  to  redeem. 

Cited  in  note  in  21  A.  8.  R.  240,  on  who  may  redeem  from  foreclosure  sale. 
Talidity  of  stipulations  in.  securities. 

Cited  in  Gordon  v.  Hutchings,  26  Phila.  Leg.  Int.  212,  upholding  stipulation  in 
security  from  debtor  for  reasonable  expenses  of  collection;  Winton  v.  Mott,  4 
Luzerne  Leg.  Reg.  71,  on  validity  of  stipulation  in  mortgage  limiting  or  defeat- 
ing right  of  redemption. 

Cited  in  reference  notes  in  23  A.  D.  727 ;  26  A.  D.  736,^-on  invalidity  of  restric- 
tion on  right  to  redeem. 

Cited  in  notes  in  66  A.  S.  R.  104,  on  contemporaneous  agreements  between  mort- 
gagor and  mortgagee  to  waive  or  release  equity  of  redemption;  66  A.  S.  R.  104, 
on  contemporaneous  agreements  between  mortgagor  and  mortgagee  to  waive  or 
release  equity  of  redemption ;  18  E.  R.  C.  366,  as  to  equitable  relief  against  agree- 
ment purporting  to  defeat  or  restrict  right  of  redemption. 
Province  of  court  and  jury. 

Cited  in  Hieskell  v.  Farmers'  A,  M.  Nat.  Bank,  89  Pa.  166,  33  A.  R.  746,  7  W. 
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N.  C.  240,  holding  it  not  error  to  refuse  to  submit  points  where  they  are  irrelevant 
or  there  is  not  sufficient  evidence  to  justify  their  submission. 

Cited  in  reference  note  in  39  A.  D.  667,  on  court's  right  to  express  opinion  on 
controverted  facts. 

Cited  in  note  in  39  A.  D.  114,  on  necessity  for  giving  instruction  as  to  weight  of 
evidence. 

16  AM.  DEC.  582,  IjYNCH  t.  COM.  16  SERG.  A  R.  S68. 
Duty  and  liability  of  attorney  to  client. 

Cited  in  Pennington  v.  Yell,  11  Ark.  212,  52  A.  D.  262,  holding  reasonable  dili- 
gence and  skill  constitute  measure  of  attorney's  engagement  with  his  client;  Mer- 
rill V.  Norton,  2  Walk.  (Pa.)  213,  holding  attorney,  acting  as  agent  to  loan  money, 
who  takes  judgment  note  as  security,  and  gives  it  to  his  principal,  instead  of  enter- 
ing the  judgment,  is  not  liable  for  a  loss  caused  by  the  omission  to  enter  the  note; 
Hill  y.  Mynatt  (Tenn.  Ch.  App.)  52  L.RJk.  883,  69  S.  W.  163,  holding  attorneys 
are  not  liable  to  their  client  for  an  error  of  judgment  upon  a  doubtful  question 
of  law;  Chain  v.  Hart,  140  Pa.  374,  21  Atl.  442,  28  W.  N.  C.  317,  22  Pittsb.  L.  J. 
N.  S.  30,  on  liability  of  attorney  to  client. 

Cited  in  reference  notes  in  38  A.  D.  566,  on  liability  of  attorney;  35  A.  D.  250, 
on  liability  of  attorney  for  neglect;  68  A.  D.  142,  on  attorney's  liability  for  negli- 
gence and  want  of  skill;  16  A.  S.  R.  592,  on  skill  and  fidelity  required  of  attor- 
ney. 

Cited  in  note  in  22  L.  ed.  U.  S.  483,  on  attorney's  liability  to  client  for  negli- 
gence. 

Anthority  of  attorney. 

Cited  in  Daniels  v.  New  London,  58  Conn.  156,  7  L.R.A.  563,  19  Atl.  573,  holding 
attorney  has  no  implied  authority  to  submit  his  client's  cause  to  arbitration; 
Burkhardt  v.  Schmidt,  10  Phila.  118,  31  Phila.  Leg.  Int.  92,  holding  attorney 
cannot  bind  his  client  by  an  agreement  for  sale  of  land;  Hageman  v.  Salisberry, 
74  Pa.  280,  30  Phila.  Leg.  Int.  425,  5  Legal  Qaz.  405,  holding  if  a  judgment  be  con- 
fessed by  an  attorney,  neither  its  regularity  nor  his  authority  can  be  questioned  in 
a  collateral  action;  Wilson  v.  Young,  9  Pa.  101,  holding  attorney  may  refer  his 
client's  cause  to  arbitrators,  with  an  agreement  that  their  award  shall  be 
final. 

Cited  in  note  in  30  A.  R.  360,  on  authority  of  attorney  at  law  to  bind  client. 
—  As  to  execution,  levy,  and  discharge  thereof. 

Cited  in  Silvis  v.  Ely,  3  Watts  A  S.  420,  holding  attorney  at  law  may  stay  execu- 
tion upon  judgment  in  consideration  of  the  promise  of  a  third  person  to  pay  the 
debt;  Jenney  v.  Delesdemier,  20  Me.  183,  holding  attorney  for  plaintiff  may,  with- 
out any  special  authority  approve  receipt  taken  by  officer  for  perscmal  property 
attached  by  him  and  thereby  relieve  him  from  his  obligation  to  retain  and  produce 
the  property;  Gillingham  v.  Clark,  1  Phila.  51,  7  Phila.  Leg.  Int.  50,  holding  de- 
fendant liable  in  trespass  for  seizure  of  plaintiff's  goods  by  sheriff  in  pursuance  of 
directions  given  by  attorney  retained  generally  to  conduct  said  suit  but  without 
any  special  authority  as  to  the  trespass  complained  of;  Clark  v.  Randall,  9  Wis. 
135,  76  A.  D.  252,  holding  attorney  for  foreign  client  or  one  residing  at  a  distance 
intrusted  with  collection  of  debt,  has  implied  authority  to  indemnify  officer  in 
making  a  levy;  Kissick  v.  Hunter,  184  Pa.  174,  39  Atl.  83,  41  W.  N.  C.  377,  28 
Pittsb.  L.  J.  N.  S.  283,  holding  attorney  who  has  conducted  case  up  to  judgment 
on  which  an  execution  issues,  and  who  files  a  waiver  of  inquisition,  is  presumed  to 
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do  so  luider  authority  of  hU  client;  Scott  y.  Seiler,  6  Watts,  236,  holding  attorney 

baa  lull  power  to  discharge  a  defendant  from  arrest  upon  a  oapioM  ad  9ati8faoi€n- 

dum  issued  by  him,  and  the  sheriff  is  bound  to  receive  and  obey  his  instructions. 

Cited  in  note  in  70  A.  D.  264,  on  attorney's  powers  over  judgments  and  execu- 

tions. 

Unconscionable   stipnlatlons  In  loan  contracts. 

Cited  in  McAllister's  Appeal,  69  Pa.  204,  holding  commissions  by  agreonent 
ought  not  to  exceed  6  per  cent  of  the  sum  loaned. 

16  AM.  DEC.   685,  WAIiTKRS  t.  JUNKINS,   16  8SRG.  ft  R.   414. 
Amendment  of  Terdlct. 

Cited  in  St.  Clair  t.  Caldwell,  72  Ala.  627,  holding  when  verdict  is  imperfect  in 
substance  court  has  no  power  to  amend  it;  Re  Thompson,  9  Mont.  381,  23  Pac. 
933,  holding  after  verdict  is  rendered  and  jury  discharged,  the  rerdict  cannot  be 
changed  in  substance  though  court  has  power  to  amend  it  as  to  informalities; 
Morris  t.  Burke,  16  Mont.  214,  38  Pac.  1066,  holding  after  verdict  is  rendered  and 
recorded,  the  province  of  the  jury  is  exhausted;  Hary  v.  Speer,  120  Mo.  App.  566, 
97  S.  W.  228,  holding  jury  have  no  power  to  consider  or  alter  verdict  after  they 
are  discharged,  but  trial  court  has  power  to  amend  verdict  to  conform  to  inten- 
tion of  jury;  Blum  v.  Pate,  20  Cal.  70,  holding  after  verdict  is  recorded;  party  has 
no  right  to  have  jury  polled. 

Cited  in  reference  notes  in  62  A.  D.  398,  on  amendment  of  verdict;  63  A.  D.  487, 
as  to  how  far  modification  of  verdict  by  court  is  allowable. 

Cited  in  note  in  23  L.R.A.  734,  on  effect  of  discharge  on  right  to  correct  verdict 
in  criminal  cases. 
Finality  of  verdict. 

Cited  in  Scott  v.  Scott,  110  Pa.  387,  2  Atl.  631,  43  Phila.  Leg.  Int.  206, 17  Pittsb. 
L.  J.  N.  S.  47,  holding  juror  has  right  to  dissent  from  verdict  before  it  is  recorded, 
whether  jury  is  polled  or  not,  and  if  he  does  so  dissent  there  is  no  valid  judgment; 
Com.  V.  Flaherty,  12  Luzerne  Leg.  Reg.  Rep.  305,  29  Pa.  Co.  Gt.  236,  holding  verdict 
not  valid  and  final  until  it  be  pronounced  and  recorded  in  open  court;  Warner  v. 
New  York  C.  R.  Co.  62  N.  Y.  437,  11  A.  R.  724,  holding  power  of  jury  over  their 
verdict,  and  their  right  to  alter  it  so  as  to  make  it  conform  to  their  real  and 
unanimous  intention,  remains  until  they  are  dismissed;  McRae  v.  State,  49  Ark. 
195,  4  8.  W.  768,  holding  jury  have  full  power  over  their  verdict  until  it  has  been 
received  and  recorded  and  they  have  been  discharged  from  the  case;  Hanover 
Juncticm,  H.  &  G.  R.  Co.  v.  Anthony,  3  Walk.  (Pa.)  210,  on  when  verdict  may  be 
amended. 
Remission  of  verdict  to  jury  for  completion. 

Cited  in  Wolfran  v.  Eyster,  7  Watts,  38;  Reitenbaugh  v.  Ludwick,  31  F9k,  131, — 
holding  jury  who  have  sealed  up  their  verdict  and  separated,  if  it  be  not  in  due 
form,  may  be  sent  back,  before  it  is  received  and  recorded,  to  put  it  in  form; 
Pritchard  v.  Hennessey,  1  Gray,  294,  holding  jury  who  return  incomplete  verdict 
upon  the  matter  submitted  may  be  sent  out  again  by  the  court,  even  if  they  sepa- 
rated, after  agreeing  upon  and  sealing  up  their  first  verdict  before  they  came  into 
court. 

Waiver  of  right  to  poll  jury. 
Cited  in  note  in  2  L.R.A.  185,  on  waiver  of  right  to  poll  jury. 
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16  AM.  DEO.  687,  CHAHOON  ▼.  HOIjIjENBACK,  16  SERG.  A  R.  425. 
lilen  of  jadgment  on  Tendor's  land. 

Cited  in  Stewart  v.  Coder,  11  Pa.  90,  holding  judgments  against  vendor  ot 
land,  retaining  legal  title,  cannot  be  disturbed  by  an  attachment  subsequently  is- 
sued, for  money  due  by  vendee,  upon  judgment  subsequently  rendered  against 
vendor. 
Title  of  purchaser  of  land  subject  to  lien. 

Cited  in  Garrard  v.  Lantz,  12  Pa.  186,  holding  sale  under  lien  sweeps  away  his 
whole  estate,  and  he  must  purchase  of  sheriff  or  lose  all  interest. 

Cited  in  reference  note  in  56  A.  D.  761,  on  title  acquired  by  purchaser  at  sheriff's 
sale. 
Rights  of  purchaser  of  equitable  estate. 

Cited  in  Starr  v.  Brown,  7  DeL  Co.  Rep.  197,  6  Northampton  Co.  Rep.  206, 
holding  purchaser  of  equitable  estate  at  sheriff's  sale  not  entitled  to  possession 
without  making  compensation  for  improvements  upon  legal  estate. 
Necessary  and  proper  parties  In  scire  facias. 

Cited  in  Colwell  v.  Easley,  83  Pa.  31,  34  Phila.  Leg.  Int.  169,  holding  one  had 
no  connection  with  debtor's  title,  should  be  discharged  either  by  nonsuit  or  ver- 
dict in  his  favor. 

Cited  in  reference  notes  in  25  A.  D.  271,  on  proper  parties  in  scire  facias  to  re- 
vive judgment;  52  A.  D.  378,  as  to  when  scire  facias  lies  to  make  exeeuton 
parties. 

Cited  in  note  in  94  A.  D.  232,  on  parties  defendant  to  scire  facias  to  revive  judg- 
ment. 
Form  of  writ  against  terre-tenants. 

Cited  in  Hinds  v.  Allen,  34  Conn.  185,  holding  on  the  propriety  of  scire  facias 
against  terre-tenants  generally  without  naming  them;  M'Lanahan  v.  Wyant,  1 
Penr.  k  W.  96,  21  A.  D.  363,  holding  approved  remedy  to  recover  legacy  charged 
upon  land  is  to  bring  suit  against  the  executors  and  the  terre-tenants  generally  by 
name. 

Cited  in  note  in  122  A.  S.  R.  92,  on  form  and  contents  of  scire  facias. 
Who  are  terre-tenants. 

Cited  in  Fox  v.  Seal,  22  Wall.  424,  22  L.  ed.  774,  holding  mortgagee  not  a  terre- 
tenant;  Qrant  v.  Jackson  k  S.  Co.  6  Del.  Ch.  404,  holding  tenant  from  year  to 
year  is  not  one;  Farmer  v.  Fisher,  17  Lane.  L.  Rev.  305,  holding  in  scire  facias 
upon  mortgage  or  judgment,  a  terre-tenant  is  one  whose  title  is  subsequent  to  the 
encumbrance;  Hulett  v.  Mutual  L.  Ins.  Co.  114  Pa.  142,  6  Atl.  654,  18  W.  N.  C. 
374,  43  Phila.  Leg.  Int.  438,  on  question  as  to  what  constitutes  a  terre-tenant. 

Cited  in  notes  in  63  A.  D.  443;  94  A.  D.  223,— as  to  who  are  terre-tenants. 
Who  may  defend  in  scire  facias  to  foreclose  mortgage. 

Cited  in  Sauer  v.  Martin,  10  Kulp,  436,  holding  he  who  may,  as  a  terre-tenant 
be  bound  by  judgment  on  scire  facias  has  a  right  to  appear  as  a  defendant  pro 
intereaae  sw);  Catlin  v.  Robinson,  2  Watts,  373,  holding  no  one  will  be  permitted 
to  make  defense  who  would  not  be  prejudiced  by  the  judgment. 
Proper  parties  to  proceeding. 

Cited  in  Maxwell  v.  Leeson,  50  W.  Va.  361,  88  A.  S.  R.  875,  40  S.  E.  420,  holding 
where  plaintiff  in  judgment  for  money  dies,  it  is  not  necessary  that  scire  facias  in 
the  name  of  his  personal  representatives  against  the  defendant  still  living  should 
make  the  terre-tenants  parties. 

Cited  in  note  in  1  E.  R.  C.  165,  on  proper  parties  to  real  action. 
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WliaA  oonfltitntes  appeanuioe. 

Cited  in  Pain's  Pyro-Spectacle  Co.  ▼.  Lincoln  Park  &,  8.  B.  Consol.  Co.  39  W.  N. 
C.  494,  19  Pa.  Co.  Ct.  23,  6  Pa.  Dist.  R.  93,  holding  entering  rule  to  show  cause 
irhy  attac^unent  ahould  not  be  dieaolved  constitutes  an  appearance. 
£flect  of  appearance  by  defendant. 

ated  in  Wanamaker  ▼.  Stevens,  18  Phila.  336,  43  Phila.  Leg.  Int  66,  1  Pa.  Co. 
Ct  317,  holding  it  does  not  preclude  him  from  disputing  the  sufficiency  of  service 
or  return. 

Cited  in  reference  note  in  16  A.  S.  R.  611,  on  appearance  in  actions. 
Tender  as  condition  precedent  to  action  of  ejectment. 

Cited  in  Merrell  v.  Merrell,  6  Kulp,  126,  6  Pa.  Co.  Ct  631,  holding  where  vendor 
eonveys  the  legal  title  to  third  person,  who  subsequently  dies,  devising  the  land  to 
another,  the  vendee  may  maintain  ejectment  upon  payment  or  tender  of  balance  of 
purchase  m<mey. 

Cited  in  reference  notes  in  62  A.  S.  R.  617,  as  to  when  tender  must  be  made;  77 
A.  D.  480,  as  to  when  tender  must  precede  suit. 
SafBciency  of  tender. 

Cited  in  note  in  77  A.  D.  477,  on  persons  to  whom  tender  must  be  made. 
Compromise  as  consideration  for  agreement. 

Cited  in  Paxson  v.  Hewson,  14  Phila.  174,  37  Phila.  Leg.  Int  60,  8  W.  N.  C. 
197,  holding  compromise  of  doubtful  right  a  good  consideration  for  an  agree- 
ment which  in  such  case  constitutes  an  accord  and  satisfaction. 
ConcInsiTeness  of  compromise. 

Cited  in  reference  note  in  67  A.  D.  219,  on  setting  aside  compromise  for  fraud 
or  imposition  tmly. 

Cited  in  note  in  26  L.  ed.  U.  S.  1187,  on  conclusiveness  of  compromise  of  disput- 
ed claim. 
Laches. 

Cited  in  Jones  v.  Jones,  11  Phila.  660,  32  Phila.  Leg.  Int.  199,  holding  specific 
performance  will  not  be  enforced  in  favor  of  a  party  who  has  been  guilty  of  unrea- 
sonable delay  in  fulfilling  his  part  of  contract. 
Presomption  as  to  validity  of  Judgment 

Cited  in  Com.  v.  Lelar,  13  Pa.  22,  holding  it  is  presumed. 
Extension  and  revivor  of  judgment  lien. 

Cited  in  Sloan  v.  McMullen,  6  Pa.  Dist.  R.  430,  on  history  of  practice  of  issuing 
execution  within  five  years  to  extend  lien  of  judgment. 

16  AM.  DBO.  596,  SIMS  t.  CAMPBELL,  1  M*CORD,  EQ.  5S. 
Sheriff  as  agent  of  parties  in  execution. 

Cited  in  Osgood  v.  Brown,  Frem.  Ch.  (Miss.)  392,  holding  him  agent  in 
qualified  sense  only  and  his  agency  restricted  to  receipt  of  money  alone  or  con- 
vertible bank  paper;  Chalmers  v.  Turnipseed,  21  S.  C.  126,  holding  amoimt  em- 
bezzled by  sheriff  who  sold  property  under  foreclosure  not  chargeable  to  mortgagee. 

Cited  in  reference  note  in  36  A.  D.  186,  on  sheriff  as  agent  of  plaintiff  in  execu- 
tion. 
Amendment  of  sheriff^ s  levy. 

Cited  in  Sartor  v.  McJunkin,  8  Rich.  L.  461,  holding  court  may  order  entry  oi 
levy  to  be  corrected  if  it  is  erroneous. 


Digitized  by 


Google 


10  AM  DEC]  NOTES  ON  AMERICAN  DECISIONS.  314 

OoncIuslveneBS  of  entry  of  satisfaction  by  sheriff  on  levy. 

Cited  in  Moore  v.  Edwards,  1  Bail.  L.  23,  holding  word  ''satisfied"  indorsed  on 
execution  not  conclusive  evidence  that  it  has  been  paid. 

Cited  in  reference  notes  in  44  A.  D.  738,  on  what  constitutes  satisfaction  of 
judgment;  30  A.  S.  R.  245,  as  to  whether  entry  of  satisfaction  extinguishes  judg- 
ment. 

ft 

Kight  of  Judgment  creditor  to  interest  and  lien  therefor. 

Cited  in  Winslow  v.  Ancrum,  1  M'Cord,  £q.  100,  holding  interest  inseparable 
from  debt. 

Cited  in  reference  notes  in  49  A.  D.  379,  on  allowance  of  interest  on  judgment; 
20  A.  D.  754,  on  interest  on  judgments  and  lien  therefor;  29  A.  S.  R.  791,  on  judg- 
ment lien  for  interest  as  well  as  principal. 

Cited  in  note  in  51  A.  D.  550,  as  to  when  judgment  lien  extends  to  interest  as 
well  as  principal. 
CondusiTeness  of  receipt. 

Cited  in  Daniels  v.  Moses,  12  8.  C.  130,  holding  acknowledgment  of  receipt  of 
purchase  money  contained  in  a  deed  of  conveyance  not  conclusive. 

16  AM.  DEO.  597,  RHAMS  t.  RHABfS,  1  M'CORD,  EQ.  197. 
Jurisdiction  of  equity  in  granting  alimony  without  divorce. 

Cited  in  Qalland  v.  Qalland,  38  Cal.  265;  Jamison  v.  Jamison,  4  Md.  Ch.  289; 
Helms  V.  Francicsus,  2  Bland,  Ch.  544,  20  A.  D.  402;  Baier  v.  Baler,  91  Minn.  165, 
97  N.  W.  671;  Bueter  v.  Bueter,  1  S.  D.  94,  8  L.R.A.  562,  45  N.  W.  208;  Hinds  v. 
Hinds,  80  Ala.  225, — holding  they  have  jurisdiction  even  though  no  divorce  is 
asked  for;  Mattison  v.  Mattison,  1  Strobh.  Eq.  387,  47  A.  D.  541,  on  question  of 
jurisdiction  of  court  of  equity  to  grant  alimony;  Smith  v.  Smith,  51  S.  C.  379, 
29  S.  E.  227,  holding  alimony  and  suit  money  may  be  allowed  pendente  lite. 

Cited  in  reference  notes  in  20  A.  D.  423,  on  alimony  and  maintenance;  28  A.  D. 
55,  442 ;  42  A.  S.  R.  398,^n  authority  to  grant  alimony. 

Cited  in  notes  in  12  A.  D.  257,  on  equity  jurisdiction  in  case  of  alimony;  60  A. 
D.  666,  on  allowance  of  alimony  without  divorce;  77  A.  S.  R.  231,  234,  on  right 
to  maintain  separate  suit  for  maintenance  independent  of  suit  for  divorce;  25 
L.R.A.  800,  on  jurisdiction  of  chancery  to  decree  nullity  or  dissolution  of  mar- 
riage; 77  A.  S.  R.  242,  243,  on  defenses  to  separate  suit  for  maintenance  inde- 
pendent of  suit  for  divorce. 
Grounds   for  allowing  divorce  or  alimony. 

Cited  in  Levin  v.  Levin,  08  S.  C.  123,  46  S.  E.  945,  holding  husband's  acts  of 
cruelty  justified  granting  alimony;  Bell  v.  Nealy,  1  Bail.  L.  312,  19  A.  D.  686; 
Hair  v.  Hair,  10  Rich.  Eq.  163;  Wise  v.  Wise,  60  S.  C.  426,  38  S.  E.  794,— as  to 
when  alimony  will  be  granted. 

Cited  in  reference  notes  in  33  A.  D.  530 ;  58  A.  D.  83,— on  cruelty  as  ground  for 
divorce  or  alimony. 

Cited  In  notes  in  6  L.R.A.  188,  on  reasonable  apprehension  of  injury  as  ground 
for  divorce;  77  A.  S.  R.  235,  on  causes  for  which  separate  suit  for  maintenance  in- 
dependent of  suit  for  divorce  may  be  brought. 
Causes  of  action  joinable  with  alimony  suit. 

Cited  in  Smitn  v.  Smith,  50  S.  C.  54,  27  S.  E.  545,  holding  allegations  of  deser 
tion  and  of  dtoertion  and  cruelty,  may  properly  be  united  in  one  cause  of  action  for 
alimony. 
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16  AM.  I>£C.  60a,  SIMPSON  y.  FEI/TZ,  1  M'OORD,  EQ.  21S. 
^bat  oonstitntes  a  partnership. 

Cited  in  reference  note  in  30  A.  D.  608,  on  what  oonstitutes  a  partnership. 
Cited  in  note  in  18  LJl.A.(N.S.)  976,  on  characteristics  of  partnerships. 

—  Compensation  according:  to  profits  as  test  of. 

Cited  in  Bartlett  t.  Jones,  2  Strobh.  L.  471,  49  A.  D.  606,  holding  agent  or  elerk 
in  affecting  tales,  whose  compensation  is  measured  by  the  profits,  not  a  partner; 
Pierson  y.  Steinmyer,  4  Rich.  L.  309,  on  question  of  agent  who  is  to  receive  ahare 
of  profits  being  liable  as  partner. 

Cited  in  reference  notes  in  29  A.  D.  448,  as  to  when  right  to  share  in  profits  will 
constitute  one  a  partner ;  31  A.  D.  882,  on  right  to  participate  in  profits  as  making 
one  liable  as  partner  for  losses;  76  A.  D.  193,  on  regarding  as  partner  oat  receiv- 
ing compensation  or  reward  for  his  services. 

Cited  in  notes  in  18  L.R.A.  (N.S.)   994,  on  necessity  of  sharing  in  profits  and 
losses  to  constitute  partnership;  18  L.R.A.(N.S.)  1026,  on  creation  of  partnership 
liability  by  taking  profits  as  compensation  for  work  and  labor. 
Opinion  evidence. 

Cited  in  reference  notes  in  41  A.  D.  464,  on  opinion  evidence;  68  A.  D.  306,  on 
opinions  as  witnesses  as  evidence. 
Right  to  interest  on  money. 

Cited  in  Anderson  v.  State,  2  Ga.  370,  holding  agent  who  admits  money  in  his 
hands  belonging  to  his  principal  is  liable  for  interest  thereon  from  the  time  he 
received  it;  Mades  v.  Miller,  2  App.  D.  C.  466,  holding  if  executor  mingles  money 
of  estate  with  his  own  he  and  any  coezecutor  acquiescing  therein  are  chargeable 
with  interest;  Kirkman  v.  Vanlier,  7  Ala.  217,  holding  stakeholder  enjoined  from 
using  money,  and  who  does  not  offer  to  bring  it  into  court,  but  insists  upon  his 
right  to  retain  it  as  against  complainant  and  defendant,  will  be  charged  with 
interest. 

Cited  in  reference  note  in  60  A.  D.  272,  as  to  when  interest  is  allowed. 

Cited  in  note  in  61  A.  D.  277,  on  allowance  of  interest. 

—  On  balance  due  between  partners. 

Cited  in  Johnson  v.  Hartshome,  62  N.  Y.  173,  holding  in  settlement  of  partner- 
ship accounts  there  is  no  fixed  rule  in  regard  to  interest ;  the  allowance  of  interest 
depends  upon  the  circumstances  of  the  case;  Andrews  v.  Andrews,  3  Bradf.  99, 
holding  upon  dissolution  of  partnership  the  partner  against  whom  a  balance  is 
found  is  chargeable  with  interest  thereon;  Buckingham  v.  Ludlum,  29  N.  J. 
£q.  346,  holding  interest  will  be  disallowed  before  dissolution,  and  allowed  after 
dissolution,  on  overdrafts  made  by  one  partner,  where  there  are  special  circum- 
stances; Gee  V.  Humphries,  49  S.  C.  263,  27  S.  E.  101,  holding  that  where  partner- 
ship debt  is  secured  by  bond  and  mortgage  of  partner  and  is  paid  out  of  his 
individual  property,  his  estate  is  subrogated  and  should  be  allowed  interest  on 
such  payments;  Allen  v.  Woonsocket  Co.  13  R.  I.  146,  on  question  of  allowing 
partner  interest  on  balance  at  dissolution. 

16  AM.  DEC.  606,  UNING  ▼.  GBDDB8,  1  M'CORD,  EQ.  S04. 
Subjects  of  equitable  relief. 

Cited  in  National  Tradesmen's  Bank  v.  Wetmore,  124  N.  Y.  241,  26  N.  E.  648, 
holding  subjects  of  fraud  and  trusts  are  peculiarly  matters  of  equity  jurisdiction : 
Clark  V.  Donaldson,  104  111.  639,  holding  equity  will  not  decree  removal  of  build- 
ing simply  because  it  is  inconvenient. 
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Cited  in  reference  notes  in  57  A.  D.  200,  on  rules  governing  ezercise  of  equity; 
24  A.  D.  274 ;  27  A.  D.  650,^-on  right  to  relief  in  equity  where  adequate  remedy  at 
law  exists;  58  A.  D.  332,  on  injunction  not  to  be  granted  unless  remedy  at  law  is 
inadequate;  52  A.  S.  R.  417,  on  equity  jurisdiction  over  novel  questions;  70  A. 
S.  R.  872,  on  jurisdiction  of  equity  to  reform  instrument. 

Cited  in  note  in  11  L.R.A.  208,  as  to  when  equity  will  grant  injunction. 
—  Trespass  or  nuisance. 

Cited  in  Wilson  v.  Hyatt,  4  S.  C.  369;  Latimer  v.  Ballew,  41  S.  C.  517,  44  A.  S. 
R.  748,  19  S.  E.  792, — holding  equity  will  not  interfere  to  prevent  a  mere  tres- 
pass; United  States  v.  Parrott,  1  McAll.  271,  Fed.  Cas.  No.  15,998,  holding  court 
of  equity  will,  in  some  cases,  enjoin  the  removal  of  the  fruits  of  past  waste. 

Cited  in  reference  notes  in  23  A.  D.  772;  68  A.  D.  117,— on  injunction  against 
trespass;  40  A.  D.  668,  on  right  to  injunction  against  apprehended  trespass;  54 
A.  D.  351,  on  injunction  against  nuisance. 

Cited  in  notes  in  11  A.  D.  502,  on  trespass  destructive  of  estate;  99  A.  S.  R. 
734,  on  jurisdiction  to  enjoin  trespass  on  realty;  1  LJLA.  745,  on  special  circum- 
stances in  case  to  warrant  issuance  of  injunction  to  restrain  trespass;  1  L.R.A. 
744,  on  injunction  to  restrain  threatened  trespass;  73  A.  D.  114,  on  injunctions 
against  threatened  nuisances;  7  L.R.A.(N.S.)  79,  on  injunction  relief  on  ground 
of  nuisance  against  obstruction  of  highways,  streets,  or  alleys. 
Effect  of  novelty  or  right  to  equitable  relief. 

Cited  in  reference  note  in  55  A.  S.  R.  675,  on  novelty  as  ground  for  inferring 
want  of  jurisdiction  in  equity. 
Equity  jurisdiction  as  to  chattel. 

Cited  in  reference  note  in  43  A.  D.  624,  on  prerequisites  to  equitable  decree  of 
specific  delivery  of  chattels. 

Cited  in  notes  in  51  A.  D.  589,  on  equity  jurisdiction  to  recover  chattels;  33  A. 
D.  740;  6  E.  R.  C.  646, — on  specific  performance  of  contracts  concerning  chattels. 

16  AM.  DEO.   610,  McOANTS  v.  BEE,    1  M'CORD,  EQ.   S8S. 
Dealings  between  persons  standing  in  trnst  or  nneqnal  relations. 

Cited  in  Saunders  v.  Richard,  35  Fla.  28,  16  So.  679,  holding  transaction  between 
trustee  and  cestui  que  U-uat  will  not  be  sustained  if  trustee  has  taken  any  ad- 
vantage in  such  capacity  or  if  the  cestui  que  trust  entered  into  the  transaction  in 
ignorance  of  his  legal  rights;  Leach  v.  Leach,  65  Wis.  284,  26  N.  W.  754,  holding 
burden  is  upon  trustee  to  show  that  the  cestui  que  trust  knew,  at  the  time  all 
the  facts  relating  to  the  value  of  the  property  and  his  rights  therein,  especially  if 
price  was  inadequate;  Way  v.  Union  Cent.  L.  Ins.  Co.  61  S.  C.  501,  39  S.  E.  742> 
holding  same  in  a  transaction  between  husband  and  wife  in  which  he  obtained  ad- 
vantage over  the  wife;  Pepper  y.  Addicks,  153  Fed.  383,  holding  officer  who  sold 
corporation  worthless  bonds  liable  to  corporation  for  profit  made;  Hanson  v. 
Worthington,  12  Md.  418,  on  question  of  confirmance  of  contracts  by  cestui  que 
trust;  Lay  v.  Lay,  10  S.  C.  208,  on  validity  of  contracts  between  trustees  and 
cestui  que  trust;  Witmer's  Appeal,  1  Monaghan  (Pa.)  747,  15  AtL  428,  on  the 
disability  of  an  agent  or  trustee  to  deal  with  trust  affairs  for  his  own  advantage, 
also  citing  annotation  on  this  point. 

Cited  in  reference  notes  in  21  A.  D.  466;  45  A.  D.  314,^-on  right  of  trustee  to 
buy  trust  property ;  25  A.  D.  399,  on  invalidity  of  purchase  by  trustee  at  his  own 
sale;  22  A.  D.  302,  on  trustee's  right  to  purchase  on  sale  of  trust  property;  52 
A.  D.  144,  on  vendee  buying  land  with  notice  of  trust  therein  takes  subject  to 
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lune;  75  A.  D.  232,  on  purehaaer  from  tniBtee  with  knowledge  of  triut  taking 

lobject  to  trust. 

Gionnds  for  setting  aside  contract. 

Cited  in  reference  note  in  69  A.  D.  615,  on  grounds  for  letting  aside  contract. 
AlArnuuiee  of  avoidable  contract. 

Cited  in  Thompson  v.  Laboringman'e  Mercantile  k  Mfg.  Co.  60  W.  Va.  42,  6 
L.R^.(N.S.)  311,  53  S.  £.  908,  holding  it  must  be  made  with  full  knowledge 
of  all  the  facts;  Volts  ▼.  Volts,  75  Ala.  555,  holding  that  on  confirmation  of  con- 
tract by  ward  it  must  be  shown  that  he  was  fully  acquainted  with  his  rights, 
that  he  knew  the  contract  to  be  impeachable  and  that  with  this  knowledge  he 
confirmed  it. 

Cited  in  reference  notes  in  80  A.  D.  730,  on  ratification  of  illegal  contracts; 
68  A.  D.  237,  on  necessity  that  principal's  ratification  of  agent's  acts  be  made  with 
full  knowledge. 
Undue  Influence  and  its  effect. 

Cited  in  reference  notes  in  34  A.  D.  354,  on  what  constitutes  undue  influence; 
59  A.  D.  615,  on  setting  aside  contract  for  undue  influence;  27  A.  D.  458,  on  cir- 
cumstances indicating  fraud  and  imposition,  coupled  with  mental  weakness,  as 
ground  for  annulling  contract. 
Discretionary  powers  of  executor  in  making  sale  under  power  in  will. 

Cited  in  Jennings  v.  Teague,  14  S.  C.  229,  holding  power  given  executors  by  will 
to  sell  property  **so  soon  as  the  value  of  property  shall  recover  from  the  depression 
caused  by  existing  war"  constituted  the  executors  the  proper  judges  as  to  whether 
the  contingency  had  happened;  Bilderback  v.  Boyce,  14  S.  C.  528,  on  question  of 
construction  of  powers  given  executor  authority  to  sell  land. 

Cited  in  reference  note  in  22  A.  D.  567,  on  estate  of  executors  in  lands  which 
will  provided  shall  be  sold. 

16  AM.  DBO.  617,  SMITH  t.  TUNNO,  1  M*OORD,  BQ.  44S. 
Admissibility  of  parol  evidence  to  prove  suretyship. 

Cited  in  Burke  v.  Cruger,  8  Tex.  66,  58  A.  D.  102,  holding  suretyship  may  be 
proved  in  equity  by  parol;  Cole  v.  Fox,  83  N.  C.  463,  holding  in  action  where  de- 
fendant pleaded  that  he  was  surety  and  had  given  notice  to  plaintiff  to  sue  prin- 
cipal, parol  evidence  is  admissible  to  prove  fact  of  suretyship;  Bank  of  St. 
Marys  v.  Mumford,  6  Ga.  44,  holding  parol  evidence  admissible  in  suit  against 
defendants,  as  joint  and  several  promisors  of  a  note  to  show  that  one  was  surety 
only,  such  fact  not  being  apparent  on  face  of  note ;  Sloan  v.  Gibbes,  56  S.  C.  480, 
76  A.  S.  R.  559,  35  S.  E.  408,  holding  parol  evidence  is  admissible  to  show  that 
indorser  of  note  in  blank  agreed  that  the  liability  should  be  that  of  cosureties,  and 
not  of  successive  sureties. 

Cited  in  note  in  6  L.R»A.  33,  on  admissibility  of  parol  evidence  of  written  in- 
strument. 
Subrogation  of  one  paying  debt. 

Cited  in  reference  note  in  34  A.  D.  762,  on  subrogation  of  surety  paying  debt, 
to  rights  of  creditor  as  to  collateral  securities  and  other  remedies. 

Cited  in  note  in  99  A.  S.  R.  485,  on  rights  and  securities  to  which  payor  is 
entitled  to  be  subrogated. 
Discharge  of  surety. 

Cited  in  Hagood  v.  Blythe,  37  Fed.  249,  holding  in  order  to  discharge  surety 
short  of  payment  there  must  be  tome  dealing;  between  creditor  and  principal  chan- 
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ging  the  cause  of  action,  or  suspending  the  right  of  action;  Watkins  ▼.  Worthing- 
ton,  2  Bland,  Ch.  509,  on  question  of  release  of  surety;  Exchange  Bank  ▼.  Mo- 
Millam,  76  S.  C.  661,  67  S.  E.  630,  holding  further  credit  to  principal  will  not  dis- 
charge surety  in  absence  of  an  agreement  to  that  effect,  nor  will  renewal  of  notes, 
nor  taking  additional  indorsers;  Hawkins  v.  Minis,  36  Ark.  146,  38  A.  R.  30,  hold- 
ing liberation  of  imprisoned  receiver  committed  for  not  paying  over  money  and 
subsequent  insolvency  of  receiver  will  not  discharge  surety  on  his  bond;  Wayne  v. 
Kirby,  2  Bail.  L.  661,  holding  promise  to  stay  execution  against  principal  debtor, 
on  his  confessing  judgment  for  debt,  will  not  discharge  surety  unless  agreement 
was  binding  in  law  and  affected  the  liability  of  the  principal  on  the  original  con- 
tract. 

Cited  in  reference  notes  in  20  A.  D.  179;  31  A.  S.  R.  737, — on  release  of  surety 
by  indulgence  of  principal;  47  A.  D.  743,  on  discharge  of  surety  by  forbearance, 
delay,  negligence,  or  indulgence. 
—  By  loss  or  release  of  security  or  ooutrlbutlon. 

Cited  in  Lang  v.  Brevard,  3  Strobh.  Eq.  69,  holding  surety  not  discharged  by 
omission  of  creditor  to  record  mortgage  of  principal  executed  to  secure  debt; 
Burr  V.  Boyer,  2  Neb.  266,  holding  contra  if  such  neglect  occasion  a  loss  of  the 
security ;  Massey  v.  Brown,  4  S.  C.  85,  on  question  of  release  of  one  of  several 
joint  obligors  discharging  the  others. 

Cited  in  note  in  61  A.  D.  303,  on  holder's  surrender  of  collateral  security  as  dis- 
charge of  surety. 
Necessity  of  consideration. 

Cited  in  reference  note  in  27  A.  D.  663,  on  necessity  of  consideration  for  modifi- 
cation of  existing  contract. 

16  AM.  DEC.  62S,  MIIiES  v.  BRVIN,  1  M'CORD,  BQ.  524. 
Dealings  between  attorney  and  client. 

Cited  in  Hill  v.  Hall,  191  Mass.  253,  77  N.  £.  831,  holding  attorney  who  bar- 
gains with  client  in  a  matter  of  advantage  to  himself  must  show  that  he  fully 
and  faithfully  discharged  his  duty  to  his  client  by  exercising  active  diligence  to 
see  that  his  client  was  fully  informed  of  the  nature  and  effect  of  the  transaction; 
Allen  v.  Frawley,  106  Wis.  638,  82  N.  W.  693,  holding  wilful  mistatements  of  the 
law  by  attorney  to  client  to  secure  an  advantage  to  himself,  with  ignorance  and 
reliance  on  same  by  client,  constitute  actionable  fraud;  Wise  v.  Hardin,  6  S.  C. 
325,  holding  confession  of  judgment  by  client  to  attorney,  if  made  with  entire 
fairness  and  full  knowledge  not  void  merely  because  the  value  of  the  consideration 
is  not  equal  to  the  amount  of  the  confession. 

Cited  in  reference  notes  in  91  A.  D.  662,  on  contracts  between  attorney  and 
client;  1  A.  S.  R.  260,  on  scrutiny  by  court  of  contract  between  attorney  and 
client. 

Cited  in  notes  in  83  A.  S.  R.  185,  186,  on  requirements  in  dealings  between  at- 
torneys and  clients;  36  A.  S.  R.  416,  on  burden  of  proof  as  to  fairness  of  trans- 
actions between  attorney  and  client;  24  E.  R.  C.  692,  on  right  of  solicitor  to  pur- 
chase property  of  client. 
*  Bargains  concerning  subject  matter  of  litigation. 

Cited  in  Yeamans  v.  James,  27  Kan.  196,  holding  law  will  not  permit  attorn^ 
to  take  advantage  of  his  relations  with  his  client  to  make  a  contract  with  refer- 
ence to  property  in  litigation;  Donaldson  v.  Eaton,  136  Iowa,  650,  14  I1.R.A. 
(N.S.)  1168,  114  N.  W.  19,  holding  contract  to  procure  the  annulment  of  client's 
marriage  and  a  settlement  of  wife's  alimony  in  consideration  of  a  stated  sum  of 
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money  and  eon^eyanoe  of  certain  property,  void;  La  Conte  ▼.  Irwin,  19  S.  C.  564; 
Douglas  ▼.  Blount,  95  Tex.  369,  58  L.R.A.  699,  67  S.  W.  484,— holding  an  attorney 
■tands  in  no  such  relation  of  trust  toward  the  adverse  party  as  will  prevent  his 
buying  property  of  defendant  for  himself  at  judicial  or  execution  sale  controlled 
by  him  as  counsel  for  plaintiff;  Wilson  v.  Cantrell,  40  S.  C.  114,  18  S.  E.  517, 
holding  purchase  by  attorney  for  mortgagor  at  foreclosure,  voidable;  Berrien  v. 
McLane,  Hoffm.  Ch.  421,  holding  pendente  lite  agreement  to  pay  counsel  a  part 
of  the  property  to  be  recovered,  void. 

Cited  in  reference  note  in  32  A.  8.  R.  614,  on  right  of  attorney  to  purchase  out- 
standing title  adverse  to  client. 

Cited  in  note  in  36  A.  S.  R.  415,  on  purchase  by  attorney  of  subject-matter  of 
litigation. 

16  AM.  DEC.  628,  BUSSY  t.  McKIE,  2  M*CORD,  EQ.  2S. 
Jorlsdiction  of  equity. 

Cited  in  reference  note  in  70  A.  S.  R.  872,  on  jurisdiction  of  equity  to  reform 
instrument. 

—  To  oonstme  will. 

Cited  in  note  in  15  L.R.A.(N.8.)  600,  on  equity  jurisdiction  of  bills  for  con- 
struction of  wills  of  real  property  passing  only  legal  estates. 

—  To  adjust  property  rights. 

Cited  in  Butler  v.  Ardis,  2  M'Cord.  £q.  60,  denying  jurisdiction  of  case  involv- 
ing titles  to  lands  where  no  discovery  is  sought,  or  other  grounds  of  equity  re- 
lied on ;  Munis  v.  Herrera,  1  N.  M.  362»  holding  bill  will  not  lie  to  compel  restora- 
tion of  property  taken  under  a  wrongful  levy  or  for  damages  therefor. 

Cited  in  reference  note  in  66  A.  D.  698,  on  jurisdiction  of  equity  of  cause  involv- 
ing title  to  land  where  no  ground  of  equitable  relief  is  alleged. 
Construction  of  will. 

Cited  in  reference  note  in  41  A.  D.  740,  on  testator's  intention  governing  con- 
struction of  will. 

16  AM.  DEC.  629,  GARRETT  ▼.  DAY,  2  M'CORD,  EQ.  27. 
ConcIuslTeness  of  Judgment. 

Cited  in  reference  note  in  78  A.  8.  R.  483,  on  conclusiveness  of  judgments. 

16  AM.  DEC.  6S2,  THOMAS  v.  8HEPPARD,  2  M'CORD,  EQ.  86. 
Jurisdiction  to  protect  wife's  property  in  husband's  hands. 

Cited  in  Van  Duzer  v.  Van  Duzer,  6  Paige,  366,  31  A.  D.  257,  holding  where 
husband  has  not  been  guilty  of  misconduct  entitling  wife  to  divorce  or  separation, 
chancery  cannot,  upon  application  of  wife,  interfere  with  husband's  legal  title 
as  tenant  by  the  curtesy;  Bouknight  v.  Epting,  11  S.  C.  71,  holding  if  wife's  prop- 
erty has  been  actually  reduced  into  possession  by  the  husband,  wife's  equity  to  a 
settlement  cannot  be  recognized;  Wiles  v.  Wiles,  3  Md.  1,  56  A.  D.  733,  holding 
equity  will  not  restrain  the  husband  from  collecting  legal  chose  in  action  due 
the  wife  until  suitable  provision  be  made  for  her,  where  the  aid  of  such  a  court 
is  xmnecessary  to  reduce  such  chose  in  action  to  possession;  Heath  v.  Heath,  2 
Hill,  Eq.  100,  on  question  of  wife's  equity  in  her  persona]  property. 

Cited  in  reference  note  in  56  A.  D.  736,  on  wife's  equity  of  settlement. 
Mental  Incapacity. 

Cited  in  note  in  13  L.R.A.  758,  on  effect  of  mental  incapacity 
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16  AM.  DEC.  6S5,  McDOWBIili  v.  CAIiDW£IiIi»  2  M'OORD,  BQ.  4S. 
Liability  of  surety  for  acts  of  principal  before  or  after  suretyship. 

Cited  in  Trimmier  v.  Trail,  2  Bail.  L.  480;  Hall  v.  Hall,  45  S.  C.  166,  22  8.  E. 
818;  Bryant  v.  Owen,  1  Qa.  365, — ^holding  surety  discharged  by  court  is  released 
from  all  future,  but  not  from  any  past,  liability;  Gray  v.  Brown,  1  Rich.  L.  351, 
holding  liability  of  guardian's  surety  not  limited  to  property  owned  by  ward  at 
time  bond  is  executed,  but  extends  to  property  subsequently  acquired  which  comes 
into  guardian's  hands;  Joyner  ▼.  Cooper,  2  Bail.  L.  199,  on  liability  of  guardian 
for  moneys  of  ward  received  before  qualification;  Treasurers  of  State  y.  Taylor, 
2  Bail.  L.  524,  holding  sureties  to  bond  by  sheriff  for  additional  security  are 
liable  as  well  for  moneys  collected  by  him  before  the  execution  of  the  bond,  as  for 
moneys  collected  afterwards. 

Cited  in  note  to  State  ▼.  Martin,  1  Hill,  Eq.  428,  holding  sureties  liable  for  fail- 
ure during  time  of  bond  to  pay  out  money  received  prior  thereto. 
Liability  of  sureties  on  guardian's  bond. 

Cited  in  Field  v.  Pelot,  M'MuU.  Eq.  369,  on  liability  of  sureties  on  guardian's 
bond  for  debt  due  by  guardian  to  ward;  Scbnell  v.  Schroeder,  Bail.  Eq.  334,  holding 
on  question  of  liability  of  sureties  on  guardian's  bond. 

Cited  in  reference  note  in  5  A.  S.  R.  654,  on  surety's  liability  for  money  in 
guardian's  hands  previous  to  execution  of  bond. 
Amount  of  surety's  liability  on  guardian's  bond. 

Cited  in  Johnson  v.  Johnson,  2  Hill,  Eq.  277,  29  A.  D.  72,  holding  them  liable  for 
default  to  amount  of  penalty  of  bond,  and  not  merely  to  the  value  of  the  property 
set  out  in  the  petition  praying  the  appointment. 

Cited  in  note  in  87  A.  D.  750,  as  to  whether  interest  can  be  recovered  on  penal 
bond  beyond  penalty. 
Transition  of  liability  where  administrator  becomes  guardian. 

Cited  in  Williams  v.  Moseley,  2  Fla.  304;  CNeall  v.  Herbert,  Dud.  Eq.  30, 
M'Mull.  Eq.  495 ;  Simkins  v.  Cobb,  2  Bail  L.  60, — holding  where  same  party  who 
was  administrator  becomes  guardian,  his  debt  as  administrator  becomes  chargeable 
to  him  as  guardian. 
Right  of  guardian  to  spend  ward's  principal. 

Cited  in  Osborne  v.  Van  Horn,  2  Fla.  360;  Teague  v.  Dendy,  2  M'Cord,  Eq.  207, 
16  A.  D.  643;  Burton  v.  Willen,  6  Del.  Ch.  403  Appx.,  33  Atl.  675,— holding  he 
should  first  procure  order  from  court;  Hobbs  v.  Harlan,  10  Lea.  268,  43  A.  R.  309, 
holding  guardian  may  exceed  income  of  ward  under  circumstances  of  necessity; 
Guerry  v.  Capers,  Bail.  Eq.  159,  on  duty  of  executors  and  trustees  to  regulate 
their  trust  in  regard  to  expenditures. 

Cited  in  reference  notes  in  57  A.  D.  593,  on  right  of  guardian  to  exceed  in- 
come of  ward's  estate;  41  A.  D.  189,  on  guardian's  right  to  use  capital  of  ward's 
estate  for  latter's  subsistence. 

Cited  in  notes  in  89  A.  S.  R.  300,  on  power  of  guardians  as  to  maintenance  of 
ward;  49  A.  D.  657,  on  guardian's  expenditure  of  more  than  inc<»ne  of  ward; 
49  A.  D.  659,  on  authorization  by  court  of  encroachment  on  principal  of  ward's 
estate;  49  A.  D.  659,  660,  on  ratification  by  court  of  encroachment  on  principal 
of  ward's  estate. 
Right  of  guardian  to  recover  for  money  spent  for  ward. 

Cited  in  Davis  v.  Roberts,  Smedes  Sl  M.  Ch.  543,  holding  guardian  who  expends 
more  money  upon  his  ward  than  the  income  of  ward's  estate  without  authori^ 
from  proper  tribunal,  does  it  at  his  peril. 
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Cited  in  referenee  note  in  50  A.  8.  R.  343,  on  right  of  goardian  to  reimburse- 
ment. 

^For  bonrdln^  or  clothing  ward. 

Cited  in  Crosby  t.  Crosby,  1  S.  C.  337,  holding  eridenee  showed  that  board  and 
clothing  fnmished  ward  was  intended  to  be  gratuitous. 

Cited  in  reference  notes  in  30  A.  D.  705,  on  right  of  guardian  to  reimburse- 
ment for  boarding  and  clothing  wards;  35  A.  D.  681,  as  to  when  guardian  cannot 
charge  for  ward's  board;  39  A.  D.  65,  on  d(»nestic  guardian's  liability  for  main- 
tenance and  education  of  ward. 

Cited  in  note  in  57  A.  D.  228,  on  claim  of  parent  or  one  standing  in  loco 
parentis  for  maintenance  and  education  of  child. 
Liability  off  estate  for  expenses  Incurred  by  tmstee. 

Cited  in  Wylly  t.  Collins,  9  6a.  223,  on  power  of  trustee  to  charge  estate  with 
current  necessary  expense. 

Presumption  off  payment  from  union  of  debtor  and  creditor  in  one  per« 
son. 

Cited  in  Williams  t.  Moseley,  2  Fla.  304,  holding  payment  results  from  such 
union. 

Rank  off  claims  against  estate  of  decedent. 

Cited  in  Rice  t.  Cannon,  Bail.  Eq.  172,  holding  bond  debt  is  to  take  precedence 
over  simple  contract. 
Appellate  review  off  finding  In  equity. 

Cited  in  Rather  v.  Young,  56  Ala.  94,  holding  where  eyidence  in  chancery  causes 
is  taken  viva  voce  the  chancellor's  findings  on  the  facts  is  regarded  like  a  verdict 
at  law,  and  is  not  disturbed  by  an  appellate  court,  unless  manifestly  contrary  to 
weight  of  evidence;  Sinclair  v.  Moore,  1  Hill,  Eq.  43 1,  on  power  of  appellate  court 
to  revise  chancellor's  findings. 

16  AM.  DBC.  6S9,  OOLEMAN  T.  SHEIiTON,  t  M'CORD,  EQ.   It6. 

lifen  and  rights  of  pledgee. 

Cited  in  reference  notes  in  57  A.  8.  R.  404,  on  dependence  of  pledgee's  lien  on 
possession;  68  A.  8.  R.  35,  on  necessity  of  retention  of  possession  of  article 
pledged. 

Cited  in  notes  in  49  A.  D.  736,  on  rights  of  pledgee;  49  A.  D.  733,  on  effect  of 
redelivery  to  pledgeor. 

16  AM.  DEO.  641,  SMITH  T.  DANIEIi,  %  M'CORD,  EQ.   14S. 
Idfe  estate  In  personalty. 

Cited  in  reference  note  in  67  A.  D.  454,  on  life  estates  in  personal  property. 
Title  of  purchaser  off  trust  property. 

Cited  in  8ullivan  v.  Latimer,  35  8.  C.  422,  14  8.  E.  933,  holding  he  takes  it  sub- 
ject to  the  trust. 

Cited  in  reference  notes  in  26  A.  D.  91,  on  title  acquired  by  conveyance  from- 
trustee  in  trust  deed;  52  A.  D.  144;  75  A.  D.  232,— on  purchaser  from  trustee,  with 
knowledge  of  trust,  taking  subject  to  trust. 

Cited  in  note  in  64  A.  D.  201,  on  effect  of  notice  of  trust  upon  grantee. 
BelatlTe  rights  off  remainderman  and  llffe  tenant  off  chattels. 

Cited  in  Joyce  v.  Qunnels,  2  Rich.  Eq.  259,  holding  court  will  not  enjoin  tenant 
Am.  Dec  VoL  nL--21. 
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for  life  from  removing  slaves,  unless  there  is  proof  of  danger,  without  such 
proof  remainderman  is  only  entitled  to  an  inventory. 

Cited  in  reference  note  in  64  A.  S.  R.  020,  on  tenant  for  life  as  trustee  for  re- 
maindermen. 

Cited  in  note  in  14  A.  S.  R.  029,  on  mode  of  determining  rights  and  remedies 
of  reversioners  and  remaindermen. 
Injunction    against    waste. 

Cited  in  note  in  9  £.  R.  C.  494,  on  enjoining  waste  by  tenant. 

16  AM.  DSC.  648,  T£AGU£  ▼.  DENDY,  2  M'OORD,  SQ.  t07. 
Jurisdiction  to  enforce  bond  off  administrator. 

Cited  in  Ross  v.  Chambers,  1  Bail.  L.  648,  holding  ordinary  possesses  no  juris- 
diction to  call  sureties  to  administration  bond  to  an  account  for  doing  of  their 
principal. 

Cited  in  note  in  51  A.  D.  528,  on  remedy  on  bond  of  executor  or  administrator 
and  statute  affecting  remedy. 
Suits  against  administrator  and  sureties  jointly. 

Cited  in  Wilson  v.  Waterman,  0  Rich.  Eq.  255,  on  question  of  suit  against  ad- 
ministrator and  sureties  jointly  for  account. 

Distinguished  in  Oayden  v.  Gayden,  M'Mull.  Eq.  435,  holding  coadministrators 
liable  jointly  at  law  upon  their  administration  bond;  McBee  v.  Crocker,  M^ulL 
Eq.  485,  holding  bill  will  lie  in  court  of  equity  for  an  account  as  well  against 
the  sureties  to  an  administration  bond  as  against  the  administrator. 

Overruled  in  Taylor  v.  Taylor,  2  Rich.  Eq.  123;  Crane  v.  Moses,  13  S.  C.  501; 
Burnside  v.  Robertson,  28  S.  C.  583,  6  S.  E.  843, — ^holding  surety  may  be  joined  in 
suit  against  administrator  for  account. 
Effect  off  answer  to  merits. 

Cited  in  reference  notes  in  34  A.  D.  200,  on  answer  to  merits  as  waiver  of  legal 
objection  insisted  on  in  answer;  71  A.  D.  099,  on  effect  of  answer  to  merits  to  de- 
prive defendant  of  legal  objections  insisted  on  in  answer. 
Distributive  rights  in  estates. 

Cited  in  Jenks  v.  Trowbridge,  48  Mich.  94,  11  N.  W.  822,  holding  such  rights  not 
affected  by  antecedent  circumstances  connected  with  decedent's  source  of  aquisi- 
tion,  but  depend  on  state  of  things  at  his  death. 
Use  off  corpus  off  estate  off  minor  ffor  support. 

Cited  in  Rhode  v.  Tuten,  34  S.  C.  490,  13  S.  E.  070,  holding  it  proper  where 
mother  had  not  sufficient  means  of  her  own  to  support  them. 

Cited  in  note  in  49  A.  D.  057,  on  guardian's  expenditure  of  more  than  income  of 
ward. 
Computation  off  interest  on  accounts. 

Cited  in  Fairfield  v.  Bonner,  2  Hill,  L.  408,  holding  open  account  does  not 
bar  interest,  and  if  administrator  agree  to  pay  interest  on  it  he  would  be  per- 
sonally liable;  Dixon  v.  Hunter,  3  Hill,  L.  204,  on  question  of  proper  method  for 
computing  interest. 

Cited  in  reference  note  in  39  A.  D.  493,  as  to  when  administrator  is  chargeable 
with  interest. 
Expenditures  by  executors,  guardians,  trustees,  and  other. 

Cited  jiv  Ashley  v.  Holman,  44  S.  C.  145,  21  S.  E.  024;  Guerry  v.  Capers,  BaiL 
Eq.  159, — holding  they  should  not  exceed  current  income  of  trust  estate. 
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Cited  in  reference  notes  in  45  A.  D.  117,  on  allowance  of  expenses,  charges,  and 
diaburaements  to  executors  and  administrators;  70  A.  D.  595,  on  allowance  for 
expenses  for  serrioes  which  administrator  could  not  be  supposed  competent  to 
render. 

—  Cost  off  keeping  accounto. 

Cited  in  Steel  v.  Holladay,  20  Or.  462,  26  Pac.  562 ;  Jenkins  ▼.  Hanahan,  Cheves, 
Eq.  129, — ^holding  executors  not  entitled  to  charge  their  estate  with  the  expense  oi 
an  accountant  to  arrange  their  accounts. 
Duty  off  executors  and  administrators  in  management  off  estate. 

Cited  in  Pulliam  v.  Pulliam,  10  Fed.  53,  holding  executor  liable  for  delay  in 
selling  cotton  of  estate. 

Cited  in  note  in  78  A.  S.  R.  204,  on  powers  of  executors  as  to  employment  oi 
agents. 
Effect  off  grant  off  letters  to  person  interested  in  estate. 

Cited  in  Whitworth  v.  Oliver,  39  Ala.  286,  holding  where  debtor  becomes  the 
administrator  of  the  estate  of  his  deceased  creditor  the  presumption  of  payment 
arises,  and  the  debt  is  extinguished,  without  reference  to  liis  solvency  or  in- 
solvency. 
Mode  off  keeping  account  with  trust  estate. 

Cited  in  Foteaux  v.  Lepage,  6  Iowa,  123,  holding  trustee  must  produce  vouch- 
ers of  all  expenditures  made  by  him,  and,  where  this  cannot  be  done,  proof  of  the 
payment  or  expenditure  must  be  given  by  his  own  oath  or  by  other  sufficient  tes- 
timony. 

!•  AM.  DSC.  648,  MTESIS  ▼.  HTERS,  2  M'CORD,  EQ.  214. 
Construction  off  wills. 

Cited  in  reference  note  in  73  A.  D.  276,  on  words  in  will  which  will  pass  title 
to  realty. 

Cited  in  note  in  66  A.  8.  R.  60,  on  conveying  and  encumbering  property  by 
genera]  description. 

—  Giving  effect  to  testator's  intention. 

Cited  in  reference  notes  in  27  A.  D.  607 ;  46  A.  D.  610,— on  intention  of  testator 
as  controlling  construction  of  will;  39  A.  D.  582,  on  ascertainment  of  testator's 
intent  in  construing  will;  29  A.  D.  274,  on  seeking  testator's  intention  by  taking 
entire  will  together;  45  A.  D.  719,  on  admissibility  of  extrinsic  evidence  as  to 
intention  of  testator. 
In  whom  property  given  to  a  class  off  persons  vests. 

Cited  in  Voorhies  v.  Otterson,  66  N.  J.  Eq.  172,  67  Atl.  428;  Sharman  v. 
Jackson,  30  Ga.  224, — holding  gift  to  a  class  of  persons,  and  not  by  name,  will 
take  in  all  who  shall  answer  the  description  at  the  time  the  gift  shall  take  efTect; 
Chasm er  v.  Bucken,  37  N.  J.  Eq.  415,  holding  as  to  bequest  in  terms  immediate 
and  so  intended  to  be  by  testator  with  description  of  the  persons  to  take  in  gen- 
eral none  take  who  do  not  fall  within  the  description  at  time  of  testator's 
death;  Wilson  v.  Corbin,  1  Pars.  Sel.  Eq.  Cas.  347,  holding  in  bequests  to  children 
or  other  persons  designated  as  a  class,  the  court  always  endeavors  to  construe  the 
period  of  distribution  as  late  as  it  can. 

Cited  in  reference  notes  in  46  A.  D.  424,  on  legacies  to  a  class;  33  A.  D.  138, 
on  right  of  posthumous  child  to  inherit  or  take  bequest;  27  A.  S.  R.  592,  on  efTect 
of  death  of  testator  upon  bequests  to  class. 
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Cited  in  note  in  21  A.  D.  446,  on  rights  of  after-bom  child  to  take  under  legacy 
to  a  class. 
Gifts  by  will  (o  children  as  class  or  as  Indiyidnals. 

Cited  in  Hill  ▼.  Thomas,  11  S.  C.  346;  Gk)urdin  v.  Deas,  27  8.  C.  479,  4  S.  E. 
64;  Robinson  v.  Harris,  73  S.  C.  469,  6  L.R.A.(N.S.)  330,  63  S.  E.  755; 
McGregor  v.  Toomer,  2  Strobh.  Eq.  61 ;  Keitt  v.  Andrews,  4  Rich.  Eq.  349,— hold- 
ing an  immediate  gift  to  children  to  take  effect  in  possession  at  testator's  death, 
means  children  living  at  that  time;  Morton  v.  Morton,  8  Barb.  18;  Waddell  v. 
Waddell,  68  S.  C.  336,  47  S.  E.  375;  Oswald  v.  Givens,  Rich.  Eq.  Cas.  326,— 
holding  as  to  legacy  left  to  children  as  a  class,  with  no  time  fixed  for  distri- 
bution to  be  made,  the  legacy  vests  at  testator's  death,  in  such  as  are  then  in 
esse,  but  where  a  future  time  is  fixed  for  distribution,  all  who  are  in  ease  at 
period  of  distribution  will  be  entitled  to  take;  McLain  v.  Howald,  120  Mich.  274, 
77  A.  S.  R.  697,  79  N.  W.  182,  holding  testamentary  gift,  to  take  effect  upon 
termination  of  life  estate  of  widow  to  "each  of  the  children"  of  a  named  daughter, 
includes  those  born  during  lifetime  of  the  widow;  Holeman  v.  Fort,  3  Strobh.  Eq. 
66,  61  A.  D.  865,  holding  deed  of  gift  to  "the  joint  heirs"  of  daughter  and  son-in- 
law  oi  the  donor  operated  only  in  favor  of  the  two  children  in  esse  at  time  of  its 
delivery;  Tindal  v.  Neal,  59  S.  C.  4,  36  S.  E.  1004,  holding  devise  to  children  of 
A  "alive  at  death  of  my  wife — for  and  during  terms  of  their  natural  lived  and 
after  their  death  to  their  respective  children  forever,"  passes  a  vested  trans- 
missible interest  to  all  the  children  of  A  alive  at  death  of  the  wife,  opening  and 
letting  in  children  born  before  falling  in  of  second  life  estate;  McBride's  Estate, 
152  Pa.  192,  25  Atl.  513,  on  gifts  to  children  not  in  esse;  Mellichamp  v.  Melli- 
champ,  28  S.  C.  125,  5  S.  E.  333,  on  question  of  exclusion  of  after-bom  children. 
Use  of  child's  estate  for  support. 

Cited  in  Johnson  v.  Johnson,  2  Hill,  Eq.  277,  29  A.  D.  72,  holding  father's  duty 
to  maintain  child  so  long  as  he  is  able;  Trimble  v.  Dodd,  2  Tenn.  Ch.  500;  New- 
port V.  Cook,  2  Ashm.  ( Pa. )  332, — ^where  parent  has  not  suflBcicnt  means  to  main- 
tain and  educate  child,  equity  will  make  him  an  allowance  out  of  estate  of  child 
for  that  purpose;  Kendall  v.  Kendall,  60  N.  H.  527,  holding  parent  having  pos- 
session of  a  fund  in  trust  for  his  infant  child,  and  of  sufficient  ability  to  main- 
tain and  educate  the  child,  may  be  allowed  a  reasonable  sum  for  its  support  and 
education,  respect  being  had  to  the  circumstances  of  case  and  relative  estates  of 
parent  and  child;  Alston  v.  Alston,  34  Ala.  15,  holding  in  determining 
father's  ability  to  support  child,  it  is  proper  to  consider  the  amount  of  his  estate, 
the  number  of  his  children,  the  condition  of  his  family,  his  expenses  and  income, 
and  the  amount  of  his  children's  fortune;  Reed's  Appeal,  4  Walk.  (Pa.)  500, 
holding  that  where  testator  directed  an  estate  to  be  accumulated  for  his  grand- 
children, the  court  may  apply  a  portion  thereof  to  the  maintenance  and  education 
of  the  legatees,  where  parents  have  not  sufficient  ability;  Prine  v.  Mapp,  80  Ga. 
137,  5  S.  E.  66,  holding  it  in  the  power  and  discretion  of  the  ordinary  to  allow 
use  of  ward's  estate  for  his  support  when  he  became  satisfied  that  his  father  was 
unable  to  educate  him  out  of  his  own  estate. 

Cited  in  reference  notes  in  73  A.  D.  77,  on  duty  of  father  to  maintain  minor 
child;  44  A.  D.  716,  on  father's  liability  for  maintenance  of  child;  64  A.  D. 
279,  on  liability  of  father  to  support  children;  93  A.  S.  R.  944,  on  parentis  legal 
obligation  to  support  and  maintain  infant  children;  36  A.  D.  540,  on  liability  of 
father  for  necessaries  furnished  minor  child;  54  A.  D.  208,  as  to  when  main- 
tenance of  child  out  of  his  estate  will  be  allowed. 
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Cited  in  notes  in  16  A.  D.  662»  663,  as  to  when  parent  may  support  chid  out  of 
VU  estate ;  67  LJU^.  729,  on  obligation  of  parent  who  has  ability  to  support  child 
IB  affected  by  tatter's  interest  in  trust  estate  or  other  property. 
Bight  of  parent  or  tmstee  to  reimbnraement  for  money  paid  ont  for 
estate. 

Cited  in  Palmer  t.  Miller,  Cheves,  Eq.  62,  34  A.  D.  602,  holding  exeentor  en- 
titled to  allowance  for  beneficial  improvementa  on  trust  estate;  Ex  parte  Palmer, 
2  Hill,  £q.  215,  holding  executor  will  be  allowed  compensation  for  improvements 
such  as  the  court  would  have  authorized,  and  whether  they  are  such  depends  on 
the  fact  whether  they  are  beneficial  to  all  concerned;  Dickinson  y,  Conniff,  65 
Ala.  581,  holding  trustee  had  no  power  to  erect  permanent  improvementa  on  a 
vacant  lot  to  the  extent  of  four  times  its  value;  Woodard  v.  Wright,  82  Cal.  202, 
22  Pac  1118,  holding  they  are  justified  in  making  ordinary  repairs  and  improve- 
menta and  in  insuring  the  property,  and  are  allowed  to  hold  the  estate  until  re- 
imbursed. 

Cited  in  reference  note  in  56  A.  D.  761,  on  trustee's  right  to  reimbursement  for 
improvements  and  expenditures  on  trust  estate. 

Cited  in  notes  in  7  L.R.A.  176,  on  parent's  obligation  to  support  infant  child; 
57  A.  D.  226,  227,  on  claim  of  parent  or  one  standing  in  looo  parentis  for  main* 
tenance  and  education  of  child;  19  A.  S.  R.  71,  on  liens  against  trust  estates  in 
ttkTOT  of  creditors  or  trustees. 
Tmstee  dealing  with  trust  fund. 

Cited  in  reference  notes  in  44  A.  D.  723,  on  right  of  trustee  to  deal  with  trust 
fund  for  his  own  benefit;  59  A.  D.  433,  on  enforceability  of  contract  between 
director  and  corporation;  35  A.  8.  R.  558,  on  burden  of  proof  between  persons  in 
fiduciary  relations. 
Following  trust  fnnds  Into  property. 

Cited  in  Green  v.  Green,  56  S.  C.  193,  46  L.R.A.  525,  34  S.  E.  249,  holding  that 
where  trust  fund  constituted  only  part  of  the  money  laid  out  in  the  purchase, 
the  court  has  usually  given  a  lien  merely  on  the  land  for  the  trust  money  and 
interest. 

Overruled  in  CNeale  t.  Dunlap,  11  Rich.  Eq.  405,  holding  ward  has  choice  be- 
tween property  itself  and  restoration  of  his  money  invested  in  it. 
Oomponnd  Interest. 

Cited  in  reference  notes  in  35  A.  D.  141,  as  to  when  compound  interest  is  al- 
lowable; 78  A.  D.  494,  on  compounding  interest  as  usury. 
'Idabillty  of  tmstee,  etc.,  for. 

C^ted  in  Hurd  t.  Goodrich,  59  111.  450,  holding  only  in  cases  of  gross  delinquency 
is  it  so  charged;  Wright  v.  Wright,  2  M'Cord,  Eq.  185,  holding  as  general  rule 
interest  is  not  to  be  calculated  with  annual  rests  on  moneys  in  executor's  hands; 
Re  Harland,  5  Rawle,  323,  on  question  as  to  when  compound  interest  allowable. 

Cited  in  notes  in  29  L.R.A.  622,  on  liability  of  executors,  trustees,  etc.,  for  com- 
pound interest;  29  L.RJ^.  643,  on  allowance  of  compound  ihterest  against  ex- 
ecutors, trustees,  etc,  for  nonperformance  of  trusts  for  accumulation. 
Settlement  of  accounts  of  trustees. 

Cited  in  Ex  parte  Cassel,  3  Watts,  408,  stating  principles  upon  which  they 
will  be  charged  upon  settlement  of  their  accounts. 
Right  to  disinherit  heirs  by  will. 

Cited  in  Crane  v.  Doty,  1  Ohio  St.  279,  denying  right  so  far  as  concerns 
intestate  lands. 
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16  AM.  DSC.  664,  SCREVBN  ▼.  BOSTICK,  2  M'CORD,  BQ.  410. 

Sxecutors  de  son  tort. 

Cited  in  reference  notes  in  20  A.  D.  462,  on  executor  de  son  tort;  65  A.  D. 
140,  as  to  when  intermeddling  with  goods  will  convert  one  into  executor  de 
son  tort;  45  A.  D.  778,  as  to  how  executor  de  eon  tort  is  constituted  and  lia- 
bility of. 

Cited  in  note  in  85  A.  D.  426,  on  liability  of  executor  de  aon  tort. 
Bill  in  aid  of  execution. 

Cited  In  Dargan  y.  Waring,  11  Ala.  988,  46  A.  D.  234,  holding  judgment 
creditor  may  resort  to  equity  not  only  to  subject  the  equitable  interests  of  his 
debtor,  but  for  the  purpose  of  removing  impediments  to  the  sale  at  its  value, 
of  an  estate  which  may  be  reached  by  a  fieri  facias. 

Cited  in  reference  note  in  66  A.  D.  658,  on  injunction  against  debtors  dis- 
posing of  property. 

Bill  (o  subject  equitable  estate  to  execution. 

Cited  in  Perry  v.  Nixon,  1  Hill,  Eq.  336,  holding  judgment  creditor  entitled 
to  have  equitable  estate  of  debtor  subjected  to  execution;  Parish  v.  Lewis,  Freem. 
Ch.  (Miss.)  299;  McElwain  v.  Willis,  9  Wend.  548;  Dawson  v.  Coffey,  12  Or. 
513,  8  Pac.  838;  Roper  v.  McCook,  7  Ala.  318, — holding  judgment  creditor  must 
show  that  an  execution  issued  and  was  returned  "no  property  found." 

Cited  in  notes  in  4  L.R.A.  354,  on  suit  to  set  aside  fraudulent  conveyance; 
25  A.  D.  313,  on  creditor's  right  to  resort  to  equity  to  reach  assets;  66  A.  S.  R. 
287,  on  who  may  maintain  creditors'  bill  to  set  aside  fraudulent  conveyance. 
Exhaustion    of    legal    remedy    before    bringing  creditors'   suit. 

Cited  in  Kennedy  v.  Simons,  Dud.  Eq.  141;  Ginn  v.  Brown,  14  R.  1.  524, — 
holding  debtor's  insolvency  does  not  dispense  with  necessity  of  obtaining  judg- 
ment at  law  before  resorting  to  equity;  Brown  v.  M'Donald,  1  Hill,  Eq.  297, 
holding  rule  that  creditor  must  first  obtain  judgment  at  law  has  no  application 
when  court  of  equity  is  asked  to  give  effect  to  its  own  judgments;  Ragsdale 
V.  Holmes,  1  S.  C.  N.  S.  91,  holding  it  not  necessary  that  simple  and  contract 
creditors  of  a  decedent  should  exhaust  their  remedies  at  law  before  exhibiting 
a  creditors'  bill  in  equity  against  executors  of  decedent  for  an  account  of  assets, 
payment  of  debts,  etc.;  Eno  v.  Calder,  14  Rich.  Eq.  154,  holding  creditor  of 
estate  had  remedy  at  law  by  assumpsit,  and  not  entitled  to  equitable  relief; 
Salt  Lake  Hardware  Co.  v.  Tintic  Milling  Co.  13  Utah,  423,  45  Pac.  200.  on 
question  of  necessity  of  return  nulla  bona  in  suit  against  insolvent  corporation. 

Cited  in  reference  notes  in  90  A.  D.  288,  on  necessity  of  creditor's  exhausting 
remedy  at  law  before  filing  creditors'  bill;  34  A.  D.  368,  on  necessity  of  judg- 
ment creditor  showing  exhaustion  of  legal  remedies  before  resorting  to  equity; 
44  A.  D.  722,  on  necessity  of  creditor  having  judgment  and  execution  unsatis- 
fied to  maintain  bill  to  reach  debtor's  equitable  assets  or  property  fraudulently 
transferred. 

Cited  in  notes  in  52  A.  R.  674,  on  conditions  precedent  to  judgment  creditor's 
suit;  66  A.  S.  R.  277,  on  issuance  and  return  of  execution  nulla  bona  as  pre- 
requisite to  filing  of  creditors'  bill. 

16  AM.  DEC.  667,  LOWNDES  v.  CHISOLM,  t  M'CORD,  EQ.  455. 
Subrogation  of  surety. 

Cited  in  Pride  v.  Boyce,  Rice,  Eq.  275,  33  A.  D.  78,  holding  surety  who  pays 
debt  of  principal  entitled  to  benefit  of  any  security  which  creditor  may  have 
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taken  from  principal  debtor;  Kaminer  v.  Hope,  18  S.  C.  561,  on  right  of  sure- 
ties  to  be  subrogated  to  creditor;  Watkins  v.  Worthington,  2  Bland,  Ch.  509, 
on  the  equities  between  principal  and  sureties  and  between  sureties  when  they 
pay  claim. 

Cited  in  reference  note  in  34  A.  D.  762,  on  subrogation  of  surety  paying  debt 
to  rights  of  creditor  as  to  collateral  securities  and  other  remedies. 

Cited  in  notes  in  68  L.R.A.  529,  530,  on  subrogation  of  sureties  paying  judgment 
against  principals  to  collateral  securities;  99  A.  8.  R.  485,  on  rights  and  securi- 
ties to  which  payer  is  entitled  to  be  subrogated. 
Jurisdiction  of  equity  to  correct  mistakes. 

Cited  in  Wyche  v.  Greene,  11  Qa.  159,  holding  agreements,  whether  executed 
or  executory,  within  or  without  the  statute  of  frauds,  whether  for  the  convey- 
ance of  real  or  personal  property,  will  be  reformed  by  courts  of  equity,  on 
ground  of  mistake;  Brock  ▼.  ODell,  44  8.  C.  22,  21  8.  E.  976,  holding  where 
deed  is  executed  and  word  "heirs"  omitted  by  mistake,  and  not  because  of 
ignorance  that  such  word  was  necessary  to  convey  estate  of  inheritance,  the 
mistake  may  be  corrected  and  fee  declared;  Annely  t.  De  Saussure,  12  8.  C. 
488;  McDow  v.  Brown,  2  8.  C.  95,^n  question  of  when  equity  will  relieve 
against  mistake. 
~  Mistake  off  law. 

Cited  in  Whitehill  v.  Dacus,  49  8.  C.  273,  27  8.  E.  200,  holding  equity  has 
jurisdiction  to  set  aside  contract  on  ground  of  mistake  of  law;  Hopkins  v. 
Mazyck,  1  Hill,  Eq.  242,  holding  that  there  is  a  distinction  between  ignorance 
and  mistake  of  law,  the  first  is  not  susceptible  of  proof  and  cannot  therefor 
be  relieved;  but  mistake  may  be  proved,  and  when  proven  relief  will  be  afforded; 
Hutchison  v.  Fuller,  67  8.  C.  280,  45  8.  E.  164;  Cuningham  v.  Cuningharo, 
20  8.  C.  317,— on  distinction  between  ignorance  of  law  and  mistake  of  law; 
Nowlin  ▼.  Pyne,  47  Iowa,  293;  Neufville  v.  Stuart,  1  Hill,  Eq.  159;  Heacock 
▼.  Fly,  14  Pa.  640;  McLuoas  v.  Durham,  20  8.  C.  302;  Boulware  v.  Harrison, 
4  Rich.  Eq.  317;  Munro  v.  Long,  35  8.  C.  354,  28  A.  8.  R.  851,  14  S.  E.  824; 
Brockington  v.  Camlin,  4  Strobh.  Eq.  189;  Champlin  v.  Laytin,  18  Wend.  407, 
31  A.  D.  382, — as  to  whether  relief  will  be  granted  on  ground  of  mistake  of  law. 

Cited  in  reference  notes  in  34  A.  D.  200;  38  A.  D.  735,^n  equitable  relief 
against  ignorance  or  mistake  of  law. 

Cited  in  note  in  55  A.  8.  R.  504,  on  ignorance  or  mistake  of  law  as  ground 
for  relief. 

Distinguished  in  Maner  v.  Washington,  3  Strobh.  Eq.  171,  holding  ignorance 
of   law  founded  upon  the  improper  or  erroneous  construction  of  deed  or  will, 
will  not  entitle  a  party  to  be  relieved  from  his  contracts,  made  in  conformity 
with  such  erroneous  construction. 
» Mistake  as  to  title  offered  at  judicial  sale. 

Cited  in  Norman  v.  Norman,  26  8.  C.  41,  11  S.  E.  1096,  holding  purchaser, 
mistakenly  believing  that  a  judgment,  under  which  he  purchased,  was  older  than 
mortgage  lien,  cannot  be  relieved  of  his  bid  upon  ground  of  mistake  of  fact  or 
mistake  of  law;  Barrett  v.  Bath  Paper  Co.  13  8.  C.  128,  on  question  of  setting 
aside  judicial  sale  on  ground  of  mistake. 
RecoTery  off  money  paid  under  mistake  off  law. 

Cited  in  Culbreath  t.  Culbreath,  7  Ga.  64,  50  A.  D.  376,  holding  money  so 
paid  may  be  recovered  in  an  action  for  money  had  and  received,  where  there 
is  full  knowledge  of  all  the  facts,  provided  that  the  mistake  is  clearly  proven, 
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and  the  defendant  cannot,  in  good  conscience,  retain  it;  McKee's  Case,  12  Ct. 
CI.  504,  holding  that  where  accounting  officers,  in  mistake  of  law,  have  certified 
a  balance  in  favor  of  a  party  upon  an  invalid  obligation  and  that  party  brings 
suit  founded  upon  the  same  contract,  the  defendants  may  set  up  as  a  counter- 
claim and  recover  back  the  money  paid  on  the  accounting-officers'  settlement; 
Healey  y.  United  States,  29  Ct.  CI.  115,  holding  money  paid  for  government 
land  at  a  higher  price  than  statute  requires  may  be  recovered  back  though 
paid  without  objection  or  protest. 
Mortgagee  in  possession. 

Cited  in  Givens  v.  M'Calmont,  4   Watts,  460,   holding  him  chargeable   with 
waste;  Gubbings  v.  Harper,  1  Legal  Gaz.  212,  holding  mortgagee  in  possession 
entitled   to   allowance  for   repairs,  but  not  for   improvements,  adding  to   con- 
venience of  premises. 
Bight  as  (o  improTements  by  one  in  possession  nnder  prima  facie  title. 

Cited  in  Lumb  v.  Pinckney,  21  S.  G.  471,  holding  him  entitled  to  compensa- 
tion for  improvements. 
Rights  of  senior  mortgagee. 

Cited  in  note  in  9  L.R.A.  678,  on  right  of  senior  mortgagee  to  disbursements. 

16  AM.  DEC.   €72,  NASH  v.  HARRINGTON,   2  AIK.    (VT.)    9. 
Demand  and  notice  as  to  Indorsers  of  overdne  paper. 

Cited  in  Rosson  v.  Carroll,  90  Tenn.  90,  12  L.R.A.  727,  16  S.  W.  66;  Landon 
T.  Bryant,  69  Vt.  203,  37  Atl.  297;  McKewer  v.  Kirtiand,  33  Iowa,  348,— 
holding  demand,  and  notice  not  later  than  next  day,  necessary  to  bind  indorsers 
of  note  indorsed  after  maturity;  Fortner  v.  Parham,  2  Smedes  &  M.  151,  on 
same  point;  Aldis  v.  Johnson,  1  Vt.  136,  holding  same  rule  applicable  to  non- 
negotiable  notes. 

Cited  in  reference  notes  in  43  A.  D.  289,  on  right  of  indorser  of  overdue  note 
to  demand  and  notice;  44  A.  D.  262,  on  right  of  indorser  of  overdue  note  to 
reasonable  demand  and  notice;  29  A.  D.  586,  on  necessity  of  demand  and  notice 
to  indorser  of  past  due  note. 

Cited  in  notes  in  46  L.R.A.  805,  on  demand  and  notice  to  charge  indorser  of 
negotiable  paper  after  maturity;  46  L.R.A.  804,  on  rights  of  holder  of  negotiable 
paper  transferred  after  maturity  as  against  indorser. 
Time  for  notice  to  indorser. 

Cited  in   Turner  v.   Iron   Chief  Min.   Co.  74  Wis.  355,   17  A.   8.  R.    168,   6 
L.R.A.  533,  43  N.  W.  149,  holding  that  note  payable  on  demand  must  be  pre- 
sented  for  payment  and  notice  of  nonpayment  given   within  reasonable   time 
after  transfer  to  bind  indorser. 
Question  of  law  as  to  reasonableness  of  demand. 

Cited  in  reference  notes  in  30  A.  D.  360,  on  reasonable  demand  and  notice 
as  question  of  law;  71  A.  D.  713,  on  reasonable  demand  and  notice  as  question 
for  jury;  66  A.  D.  477,  on  due  diligence  in  presentment,  etc.,  of  negotiable 
instruments  as  question  of  law. 

Cited  in  note  in  34  A.  D.  284,  on  what  is  a  reasonable  demand  and  notice 
as  question  of  law. 
Bffect  of  Indorsement  of  overdue  paper. 

Cited  in  Smith  v.  Caro,  9  Or.  278,  on  note  indorsed  long  after  due  being 
treated  as  though  indorsed  on  day  of  payment. 
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Cited  in  reference  note  in  35  A.  8.  B.  175,  on  indorsement  of  negotiable  in- 
struments after  maturity. 
Adoption  off  law  merchant. 

Cited  in  Ripley  y.  Greenleaf,  2  Vt  120,  on  following  the  rules  of  the  law 
merchant  as  to  demand  and  notice. 

Cited  in  reference  note  in  69  A.  D.  115,  on  law  merchant  as  part  of  com- 
mon law. 

Insohrenoy  as  affecting  necessity  of  demand. 

Cited  in  reference  notes  in  43  A.  D.  248,  on  insolvency  of  maker  of  note  as 
affecting  necessity  for  notice  to  indorser;  18  A.  D.  652,  on  effect  of  insolvency 
of  maker  to  dispense  with  necessity  of  notice  to  charge  indorser. 

16  AM.  DEC.  675,  KINO  T.  HARRINOTON,  %  AIK.    (VT.)   ZS. 
Recording  assignment  of  mortgage.  ^ 

Cited  in  note  in  55  A.  8.  R.  851,  on  necessity  of  recording  assignment  of 
mortgage. 
Effect  off  assigning  secured  note. 

Cited  in   reference  note  in  76  A.  D.  76,  on  assignment  of  note  secured  by 
mortgage  as  carrying  with  it  mortgage. 
Right  off  one  off  several  mortgagees  to  have  foreclosure. 

Cited  in  Page  v.  Pierce,  26  N.  H.  317,  holding  that  mortgage  securing  several 
notes  may  be  foreclosed  by  holder  of  one  note  in  his  own  name  where  the  other 
notes  have  been  paid;  Johnson  v.  Brown,  31  N.  H.  405,  on  same  point. 
Parties  to   fforeclosnre  suit. 

Cited  in  note  in  37  L.RJL  741,  on  comortgagees  as  parties  in  proceeding  to 
enforce  mortgage  for  part  of  mortgage  debt. 

16  AM.  I>S€.  678,  JON£S  T.  COOPER,  %  AIK.   (VT.)   54. 
Contingent  claims  against  insolvent  estates. 

Cited  in  Lowry  v.  Stevens,  6  Vt.  113,  holding  that  such  claims  against  dece- 
dent's insolvent  estate  cannot  be  allowed  by  commissioners. 
Bar  off  claims  by  nonpresentment. 

Cited  in  Sparhawk  v.  Buell,  9  Vt.  41,  holding  that  claim  for  legacy  not  pre- 
sented  to  commissioner  of  insolvency  is  not  barred  by  statute  of  limitations. 

Cited  in  reference  note  in  40  A.  D.  193,  as  to  when  contingent  claims  against 
estate  of  deceased  debtor  need  not  be  presented  for  allowance. 

Cited  in  note  in  40  A.  D.  313,  on  necessity  of  demand  before  bringing  action. 
Breach  off  condition  off  indemnity  bond. 

Cited  in  reference  note  in  75  A.  D.  172,  as  to  when  condition  of  indemnity 
bond  is  broken. 
Condition  In  bond. 

Cited  in  reference  note  in  75  A.  D.  173,  on  request  as  part  of  condition  of 
bond  conditioned  to  account  ''when  thereto  requested." 

16  AH.  DXX?.  684,  OHAPPSIi  v.  MARVIN,  %  AIK.   (VT.)    79. 
Delivery  of  key  as  delirery  off  goods. 

Cited  in  Oiffert  v.  Wilson,  18  111.  App.  214,  holding  delivery  of  key  to  room 
containing  mortgaged  goods  sufficient  as  change  of  possession;  Packard  v.  Duns- 
more,  11  Cush.  282,  holding  delivery  of  key  to  building  containing  goods  sold, 
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sufficient  as  against  subsequent  attachment;  Marsh  v.  Fuller,  18  N.  H.  360, 
holding  delivery  of  key  to  chest,  with  words  "of  gift  of  chest  and  contents," 
sufficient  delivery  to  give  title  to  donee. 

Cited  in  notes  in  5  E.  R.  C.  98,  on  constructive  delivery  of  possession  of 
chattels;  37  A.  R.  16,  on  delivery  satisfying  statute  of  frauds. 

16  AM.  DSC.   686,  FLETCHER  v.  HOWARD,  2  AIK.    (VT.)    115. 
Change  of  possession  as  requisite  to  title  to  chattels. 

Cited  in  Patten  v.  Cardiner  Bros.  72  Vt.  47,  47  Atl.  110,  holding  that  upon 
consideration  being  paid  title  passes  as  between  the  parties  without  change  of 
possession;  Ward  v.  Camp,  67  Vt.  461,  32  AU.  236,  on  same  point;  Wright  v. 
Maxwell,  9  Ind.  192,  holding  sale  of  chattel  complete  where  deposited  with  third 
party  to  be  delivered  upon  payment  of  price. 

Cited  in  reference  notes  in  20  A.  D.  199;  29  A.  D.  363,— on  retention  of  pos- 
session of  personal  property  by  vendor;  57  A.  D.  216,  on  effect  of  retention  of 
possession  of  personal  property  by  vendor  or  mortgagor;  30  A.  D.  262,  on  reten- 
tion of  possession  by  vendor  or  mortgagor  as  evidence  of  fraud;  61  A.  D.  169, 
on  necessity  for  delivery  of  personal  property  to  pass  title;  30  A.  D.  476,  on 
necessity  of  continued  change  of  possession  on  sale  of  chattels;  69  A.  D.  776, 
on  effect  upon  his  pledge  of  pledgee  redelivering  pledge  to  pledgeor. 

Cited  in  notes  in  97  A.  D.  345,  on  what  delivery  sufficient  as  against  cred- 
itors and  subsequent  purchasers;   49  A.  D.  325,  on  delivery  and  acceptance  to 
take  verbal  sale  of  goods  out  of  the  statute  of  frauds;  49  A.  D.  733,  on  effect 
of  redelivery  to  pledgeor. 
Possession  requisite  to  pledge  or  mortgage. 

Cited  in  Samson  v.  Rouse,  72  Vt.  422,  48  Atl.  666,  holding  transfer  of  pos- 
session necessary  to  validity  of  pledge;   Watson  v.  Williams,  4  Blackf.  26,  28 
A.  D.  36,  holding  that  mortgagor's  possession  of  mortgaged  property  may  be 
explained  by  parol,  as  against  subsequent  attachment. 
Priority  as  between  two  sales  off  same  chattel. 

Cited  in  Winslow  v.  Leonard,  24  Pa.  14,  holding  that  equally  valid  contracts 
of  sale  of  same  chattel  to  two  persons  vests  title  in  the  first  to  obtain  possession. 

Cited  in  reference  note  in  31  A.  D.  40,  on  purchaser  first  acquiring  possession 
obtaining  title. 
Fraud  upon  others  as  defense. 

Cited  in  Gifford  v.  Ford,  6  Vt.  532,  holding  that  party  to  mortgage  cannot 
set  up  fraud  as  to  others,  to  avoid  his  contract. 
Failure  to  instruct  as  error. 

Cited  in  Campbell  v.  Campbell,  54  Wis.  90,  11  N.  W.  456,  holding  refusal 
of  court  to  instruct  upon  any  pertinent  point  of  law,  ground  for  reversal. 

Cited  in  reference  note  in  26  A.  D.  433,  on  necessity  of  instructions  on 
question  of  law  on  evidence  adduced. 

Cited  in  note  in  99  A.  D.  124,  on  duty  and  rights  of  party  demanding  in- 
structions. 

16  AM.  DEC.  689,  SELIilCK  ▼.  MT7NSON,  2  AIK.    (VT.)    150.     Adhered 

to  on  later  case  between  same  piartles  in  2  Vt.   18. 
Application  of  payments  by  creditor. 

Cited  in  Brown  v.  Lacy,  83  Ind.  436,  holding  that  payments  cannot  be  applied 
to  unjust  or  unlawful  demands. 


Digitized  by 


Google 


S31  NOTES  ON  AMERICAN  DECISIONS.  [684-696 

Cited  in  reference  notes  in  37  A.  D.  626,  on  application  of  payments;  39 
A  D.  599,  on  how  application  of  payments  is  made. 

16  AM.  DEC.  ••!,  BARRETT  T.  BI7XTON,  %  AIK.   (VT.)    167. 
Contracts  by  intoxicated  persona. 

Cited  in  J.  I.  Case  Threshing  Mach.  Co.  v.  Meyers,  78  N«b.  686,  9  L.RJ^. 
(N^.)  970,  111  N.  W.  602,  holding  that  intoxication,  in  order  to  make  con- 
tract voidable,  must  be  so  excessive  as  to  render  party  unable  to  comprehend 
the  consequences  of  his  act;  Johnson  v.  Harmon,  94  U.  S.  371,  24  L.  ed.  271, 
holding  contract  entered  into  by  person  so  intoxicated  as  not  to  know  what  he 
was  doing,  voidable;  Donelson  ▼.  Posey,  13  Ala.  752,  on  same  point;  Blagg  ▼. 
Hunter,  15  Ark.  246,  holding  same  of  deed  of  gift  of  slaves  made  while  donor 
was  so  intoxicated  as  to  deprive  him  of  understanding;  Prentice  v.  Achorn, 
2  Paige,  30,  setting  aside  deed  executed  by  plaintiffs  ancestor  while  deprived 
of  reason  by  intoxication;  Smith  v.  Williamson,  8  Utah,  219,  30  Pac.  763,  holding 
note  signed  while  intoxicated  good  in  hands  of  bona  fide  holder  for  consideration; 
Breasted  v.  Farmers'  Loan  ft  T.  Co.  8  N.  Y.  299,  59  A.  D.  482,  on  invalidity 
of  contracts  entered  into  while  incompetent  from  intoxication. 

Cited  in  reference  note  in  34  A.  D.  353,  on  habitual  intemperance  of  one 
party  to  contract  as  ground  for  refusing  specific  performance. 

Cited  in  notes  in  107  A.  S.  R.  540,  as  to  whether  contract  of  intoxicated 
persons  is  void  or  voidable;  2  L.R.A.(N.S.)  667,  on  how  far  contract  is  invali- 
dated by  intoxication;  107  A.  S.  R.  538;  54  L.R.A.  440,— on  degree  of  intoxi- 
cation as  affecting  validity  of  contract  made  with  intoxicated  person;  107  A. 
8.  R.  540,  on  right  of  party  to  contract  to  plead  intoxication. 
Contractual  incapacity  off  mind. 

Cited  in  Allen  v.  Berryhill,  27  Iowa,  534,  1  A.  R.  309  (dissenting  opinion), 
on  contracts  of  insane  persons  being  void;  Bliss  v.  Connecticut  &  P.  Rivers 
R.  Co.  24  Vt.  424,  on  the  law  taking  account  of  the  state  of  mind,  not  the 
causes  producing  it. 

16  AM.  DEC.  696,  MARTIN  t.  BIGEIiOW,  2  AIK.    (VT.)    184. 
Riparian  rights. 
Cited  in  reference  notes  in  26  A.  D.  390,  on  rights  of  riparian  proprietor; 

37  A.  D.  238,  on  right  of  riparian  owner  to  natural  flow  of  stream;  38  A.  D. 
112,  on  right  of  riparian  proprietor  to  use  of  water  flowing  through  his  land; 

38  A.  S.  R.  829,  on  right  of  action  for  draining  waters. 

Cited  in  notes  in  21  A.  D.  51,  on  rights  in  water  course;  6  E.  R.  C.  218, 
on  right  of  riparian  owner  to  use  of  natural  stream;  79  A.  D.  638,  on  riparian 
owner*8  right  to  natural  flow  of  stream;  54  A.  D.  794,  on  right  of  riparian 
owner  to  natural  and  iminterrupted  flow  of  stream;  23  A.  D.  513,  on  extent 
of  owner's  right  in  stream  flowing  through  his  land;  10  E.  R.  C.  218,  on  inap- 
plicability of  common-law  doctrine  of  riparian  rights  to  portions  of  the  United 
States;  9  L.R^.  812,  on  damages  recoverable  for  diversion  of  water  of  stream. 
Rights  under  prior  appropriation  off  water  in  stream. 

Cited  in  Davis  v.  Fuller,  12  Vt.  178,  36  A.  D.  334;  Hoy  v.  Sterrett,  2  Watts. 
327,  27  A.  D.  313, — ^holding  that  prior  appropriation  of  water  gives  no  rights 
as  against  proper  use  thereof  by  upper  riparian  owner;  Tucker  v.  Jewett,  11 
Onm.  311,  on  right  of  first  appropriator  of  water  in  a  stream  to  protection 
in  his  enjoyment  of  the  water. 
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Cited  in  notes  in  30  L.ILA.  668,  on  right  of  prior  appropriation  of  water; 
22  L.  ed.  U.  S.  414,  on  common-law  rule  as  to  title  to  water  by  appropriation; 
41  L.ILA.  743,  on  ancient  use  of  water  of  stream  as  between  upi>er  and  lower 
proprietors;  43  A.  D.  272»  274,  on  rights  acquired  by  prior  appropriation  of 
water  of  stream. 
Oonunon  law. 

Cited  in  note  in  22  L.R.A.  506,  on  limitation  of  adoption  of  common  law 
in  United  States. 

16  AM.  DEC.  698,  RAYMOND  T.  ROBERTS,  2  AIK.    (VT.)   204. 
Parol  evidence  as  to  writing. 

Cited  in  reference  notes  in  33  A.  D.  751,  on  parol  evidence  to  vary  written 
agreement;  24  A.  D.  129,  on  parol  evidence  to  vary  or  contradict  written  contract. 

Cited  in  notes  in  21  A.  D.  213,  on  parol  evidence  to  vary  or  explain  written 
contract;    10  A.  D.  634,  on  evidence  of  oral  warranty  where  contract  of  sale 
has  been  reduced  to  writing. 
Parol  evidence  to  explain  receipt. 

Cited  in  Vaughan  v.  Mason,  23  R.  I.  348,  50  Atl.  390,  holding  that  receipt 
for  money  also  embodying  an  agreement  cannot  be  varied  or  explained  by  parol. 

Cited  in  reference  notes  in  11  A.  8.  R.  394,  on  parol  testimony  to  contradict 
receipts;  25  A.  D.  363,  on  parol  evidence  to  explain  or  contradict  receipt;  34 
A.  p.  183,  on  parol  evidence  to  vary  effect  of  receipt;  45  A.  D.  130,  on  receipt 
as  evidence  of  payment. 

Cited  in  note  in  11  E.  R.  C.  233,  on  parol  evidence  to  explain  or  contradict 
receipt. 
Constmctioii  of  contemporaneous  contracts. 

Cited  in  Wing  v.  Cooper,  37  Vt.  169;  Strong  v.  Barnes,  11  Vt  221,  34  A.  D. 
684, — holding  that  different  contemporaneous  writings  on  same  subject  between 
same  parties  should  be  construed  together. 

Cited  in  reference  notes  in  34  A.  D.  685,  on  construing  together  different  in- 
struments  executed  at  the  same  time;  13  A.  S.  R.  351,  on  construing  together 
instnunents  executed  at  same  time  between  same  persons  relating  to  same  sub- 
ject-matter. 

16  AM.  DEO.   702,  ALLEN  v.  HUNTINGTON,  2  AIK.    (VT.)    849. 
Validity  off  Judgment. 

Cited  in  reference  notes  in  30  A.  D.  677;  35  A.  D.  421, — as  to  when  judgments 
are  void. 

Cited  in  note  in  11  A.  S.  R.  821,  on  validity  of  judgments  rendered  without 
jurisdiction. 
Effect  off  erroneous  judgment  before  reversal. 

Cited  in  Earle  v.  Earle,  91  Ind.  27  (opinion  on  rehearing) ;  Smith  v.  Hess,  91 
Ind.  424;  Great  West  Min.  Co.  v.  Woodmas  of  Alston  Min.  Co.  14  Colo.  90,  23 
Pac.  908  (opinion  on  rehearing), — ^holding  that  judgment  of  court  of  general 
jiurisdiction  is  not  void  unless  want  of  jurisdiction  appears  on  the  face  of  the 
record;  Wood  v.  Kinsman,  6  Vt.  588,  holding  that  erroneous  judgment  of  court 
having  jurisdiction  is  effective  until  reversed  upon  direct  attack. 

Cited  in  reference  notes  in  22  A.  D.  722,  on  void  and  erroneous  judgments;  32 
A.  D.  656,  on  validity  of  irregular  judgment  until  set  aside;  32  A.  D.  540,  on 
conclusiveness  of  judgment. 
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Mode  of  attacking  jadgmeiit. 

Cited  in  reference  note  in  62  A.  8.  R.  239,  on  direct  and  oolUtera)  attack  on 
judgment. 
B^rroneons  proceas. 

Cited  in  reference  notes  in  25  A.  D.  600,  on  what  is  erroneous  and  irregular 
process;  24  A.  D.  324,  on  distinction  between  erroneous  and  irregular  process. 
Jurisdiction  under  defective  process. 

Cited  in  Camitb  ▼.  Tighe,  32  Vt.  626,  holding  that  court  may  take  jurisdiction 
though  process  is  defective. 

Distingiiisbed  in  State  Treasurer  ▼.  Cook,  6  Vt.  282,  holding  that  recognisance 
ordered  by  justice  under  void  complaint  is  void. 
Protection  afforded  by  erroneous  judgment. 

Cited  in  reference  notes  in  77  A.  D.  640,  on  justification  under  erroneous  judg- 
ment after  reversal;  2  A.  S.  R.  728,  on  protection  afforded  by  erroneous  judgment 
for  acts  done  under  it. 
Effect  of  Tacation  of  judgment. 

Cited  in  note  in  60  A.  S.  R.  663,  on  effect  of  order  vacating  judgment. 

16  AM.   D£C.    705,   liYBIAN  T.   WHITi:  RIVBR  BRIDGE   CO.    %  AIK. 

(VT.)    255. 
lilabillty  of  corporation  for  wrongs. 

Cited  in  State  v.  Vermont  C.  R.  Co.  27  Vt.  103,  holding  railroad  corporation 
liable  to  indictment  for  maintaining  nuisance. 

Cited  in  reference  notes  in  26  A.  D.  202;  41  A.  D.  262,— on  corporation's 
liability  for  torts;  36  A.  D.  84,  on  liability  of  corporation  for  injuries  done  by 
it;  76  A.  D.  694,  on  trespass  against  private  corporations;  75  A.  D.  728,  on  right 
to  maintain  trespass  quare  clatuum  f regit  against  private  corporation. 

Cited  in  notes  in  13  A.  D.  596,  on  liability  of  corporation  for  torts;  24  UKJL 
593,  on  liability  for  property  destroyed  by  mob. 
Corporation  acting  through  agents. 

Cited  in  reference  notes  in  54  A.  D.  345,  on  corporations  as  acting  through 
agents;  34  A.  D.  329,  on  corporate  liability  for  acts  of  agents. 

16  AM.  DEC.  710,  MITCHELIi  ▼.  WALKER,  2  AIK.   (VT.)   266. 
PreacrlptlTe  rights. 

Cited  in  Downer  v.  Dana,  19  Vt.  338,  on  right  to  easement  by  adverse  pos- 
session. 

CSted  in  reference  notes  in  69  A.  D.  504,  as  to  how  title  by  prescription  may  be 
established;  20  A.  D.  526,  on  prescription  for  water  rights;  39  A.  S.  R.  54,  on 
presumption  of  conveyance  from  lapse  of  time;  39  A.  D.  686,  on  presumption  of 
grant  from  long-continued  adverse  possession. 
—  Conditions  In  grant. 

Cited  in  Watkins  v.  Peck,  13  N.  H.  360,  40  A.  D.  156,  holding  that  grant  upon 
condition  may  be  presumed  from  adverse  usage  for  statutory  period. 
Title  by  adverse  possession. 

Cited  in  Colvin  v.  Burnet,  17  Wend.  564,  holding  that  pleadings  must  allege 
possession  for  statutory  period  to  have  been  adverse;  Hinchman  v.  Whetstone,  23 
m.  185,  on  question  whether  adverse  possession  for  statutory  period  transfers, 
or  confers  title. 

Cited  in  reference  note  in  36  A.  D.  683,  on  claim  of  title  in  adverse  possession. 
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—  Effect  of  acknowledging  owner's  right. 

Cited  in  Weed  v.  Keenan,  60  Vt.  74,  6  A.  S.  R.  93,  13  Atl.  804.  holding  th&t 
oral  acknowledgment  of  superior  right  in  another  interrupts  the  adverse  posses- 
sion; Ripley  v.  Yale,  19  Vt.  156,  on  possession  adverse  to  grantor  from  whom 
it  is  derived. 

Cited  in  reference  notes  in  6  A.  S.  R.  96,  on  effect  of  admission  by  occupant,  of 
owner's  right  to  land,  on  claim  of  adverse  possession;  51  A.  D.  540,  on  what  is 
sufficient  acknowledgment  of  true  owner's  title  to  interrupt  running  of  statute 
of  limitations  in  favor  of  an  adverse  possession. 
Liability  for  diverting  water. 

Cited  in  note  in  62  L.R.A.  580,  on  liability  for  withdrawing  water  from 
reservoir. 

!•  AM.  DEC.   715,  BRADFORD  ▼.  BROOKS,   2  AIK.    (TT.)    284. 
Retrospective  statutes. 

Cited  in  reference  note  in  40  A.  D.  496,  on  retrospective  statutes. 

Cited  in  notes  in  50  A.  D.  394,  as  to  when  statutes  of  limitations  are  consti- 
tutional; 45  L.R.A.  612,  on  vested  right  in  defense  of  statute  of  limitations  in 
civil  actions. 
^Acts  granting  new  trials  or  appeals  after  time  therefor  has  expired. 

Cited  in  Germania  Sav.  Bank  v.  Suspension  Bridge,  159  N.  Y.  362,  54  N.  E.  33, 
holding  act  granting  appeal  in  case  already  appealed  to  highest  court  having 
jurisdiction,  unconstitutional;  Lohrstorfer  v.  Lohrstorfer,  140  Mich.  551,  70 
L.R.A.  621,  104  N.  W.  142,  holding  act  permitting  court  to  reinstate  appeals  dis 
missed  for  nonpayment  of  fees,  unconstitutional  as  to  appeals  dismissed  before 
its  passage;  Lawson  v.  Jeffries,  47  Miss.  686,  12  A.  R.  342,  holding  ordinance  ot 
constitutional  convention  granting  new  trials  upon  certain  final  judgments  un- 
constitutional; Davidson  v.  Johonnot,  7  Met.  388,  41  A.  D.  448;  Campbell  v.  Holt, 
115  U.  S.  620,  29  L.  ed.  483,  6  Sup.  Ct.  Rep.  209  (dissenting  opinion),— on  un- 
constitutionality of  statute  renewing  right  of  action  already  barred  by  statute  of 
limitation;  Andrews  v.  Beane,  15  R.  I.  451,  8  Atl.  540,  on  unconstitutionality  of 
act  extending  time  for  appeal  after  such  time  has  once  expired. 
Time  for  presenting  claim  against  estate. 

Cited  in  reference  note  in  60  A.  S.  R.  444,  on  necessity  of  presenting  claim 
against  decedent's  estate  within  prescribed  time. 

16  AM.  DEC.   720,  STEELE  v.  BATES,  2  AIK.    (VT.)    888. 
Bill  of  exceptions. 

Cited  in  reference  note  in  61  A.  S.  R.  850,  on  sufficiency  of  bill  of  exceptions. 
Variance. 

Cited  in  note  in  62  A.  D.  119,  as  to  when  variance  between  allegation  and  proof 
is  material. 

Right  of  trial  conrt  to  reserve  question  for  review. 

Cited  in  State  v.  Sawtelle,  66  N.  H.  488,  32  Atl.  831,  holding  that  trial  court 
may  on  its  own  motion  reserve  a  question  of  law  for  consideration  at  law  term. 
Service  of  summons  obtained  by  fraud. 

Cited  in  Van  Horn  v.  Great  Western  Mfg.  Co.  37  Kan.  523,  15  Pac.  562,  hold- 
ing that  service  of  summons  obtained  by  fraudulently  inveigling  one  into  the 
jurisdiction  for  that  purpose  will  be  set  aside. 
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Cited  in  referenoe  notes  in  5  A.  S.  R.  867,  on  setting  aside  process  procured  by 
fraud;  15  A.  S.  R.  551,  on  effect  of  service  on  one  decoyed  within  jurisdiction  for 
that  purpose;  29  A.  D.  225,  on  right  to  avoid  fraudulent  process;  64  A.  S.  R. 
537,  on  setting  aside  process  for  illegal  service. 

Cited  in  notes  in  6  A.  S.  R.  180,  on  effect  of  decoying  party  within  jurisdiction; 
25  LJl^.  733,  on  effect  of  fraud  and  deceit  on  privilege  of  nonresident  witnesses 
from  suit. 

Conclusiveness  of  Judgment. 

Cited  in  reference  note  in  26  A.  S.  R.  055,  as  to  when  judgment  is  res  judicata. 

16  AM.  DEC.   725,  MOON  ▼.  HAWKS,   2  AIK.    (VT.)    890. 
Possession  as  evidence  off  sale  or  ownership. 

Cited  in  Bullard  v.  Billings,  2  Vt.  309,  holding  that  possession  may  be  sub- 
mitted to  the  jury  with  other  evidence  to  show  sale  to  possessor;  Tate  v.  Tate, 
85  Va.  205,  7  S.  E.  352,  holding  possession  of  personal  property  presumptive 
proof  of  ownership. 

Cited  in  reference  notes  in  20  A.  D.  199,  on  retention  of  possession  by  vendor 
or  mortgagor;  45  A.  D.  129,  on  possession  as  evidence  of  title  to  chattel;  11  A. 
S.  R.  633,  on  possession  of  personalty  as  evidence  of  ownership;  46  A.  D.  325; 
55  A.  D.  52,— cm  possession  of  personal  property  as  prima  facie  evidence  of 
ownership;  55  A.  D.  415,  on  liability  of  chattel  to  debts  or  disposition  of  one  in 
mere  possession  without  owner's  consent. 
Grounds  ffor  new  trial. 

Cited  in  reference  note  in  24  A.  D.  319,  as  to  when  new  trial  may  be  granted. 

16  AM.  DEC.    729,  MY1:RS  ▼.  BROWNEIili,   2  AIK.    (VT.)    407. 
Xew  trial  ffor  newly  discovered  evidence. 

Cited  in  Hall  v.  Lyons,  29  W.  Va.  410,  1  S.  E.  582,  holding  new  trial  should  not 
be  granted  for  newly  discovered  evidence  unless  it  ought  to  produce  a  different 
verdict. 

Cited  in  reference  notes  in  24  A.  D.  319;  32  A.  D.  35, — as  to  when  new  trial 
will  be  granted;  17  A.  D.  351;  38  A.  D.  105;  53  A.  D.  184,  185;  11  A.  S.  R. 
757, — on  right  to  new  trial  on  ground  of  newly  discovered  evidence;  54  A.  D. 
304,  on  requisities  of  newly  discovered  evidence  to  be  ground  for  new  trial;  38 
A.  D.  731,  on  discovery  of  accumulative  evidence  as  ground  for  new  trial. 
Admissibility  off  declarations. 

Cited  in  reference  notes  in  77  A.  D.  346,  as  to  when  declarations  of  third 
persons  are  admissible  in  evidence;  40  A.  D.  198,  on  admissibility  of  declarations 
against  interest;  52  A.  D.  262,  on  competency  of  admissions  of  party  against 
interest,  as  evidence;  53  A.  D.  732,  on  admissibility  of  declarations  of  deceased 
person  against  interest. 
Parol  evidence  to  vary  certificate  off  recording  officer. 

Cited  in  Carpenter  v.  Sawyer,  17  Vt.  121,  holding  parol  evidence  by  recording 
officer  admissible  as  to  such  record;  Bartlett  v.  Boyd,  34  Vt.  256,  holding  parol 
evidence  admissible  to  vary  clerk's  certificate  as  to  time  instrument  was  received 
in  his  office. 

16  AM.  DEC.  788,  BARNARD  v.  STEVENS,  2  AIK.    (VT.)    429. 
Time  of  levy  off  execution. 

Cited  in  Keniston  v.  Stevens,  66  Vt.  351,  29  Atl.  312,  holding  that  execution 
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cannot  be  levied  after  return  dayjthereof;  Shultz  v.  Smith,  17  Kan.  306;  Wal- 
drop  V.  Friedman,  90  Ala.  167,  24  A.  S.  R.  776,  7  So.  510,— holding  levj  made 
under  execution  after  return  day,  void. 
-—Completion  of  sale  after  return  day. 

Cited  in  Johnson  v.  Bemis,  7  Neb.  224,  holding  that  officer  may  sell  property 
levied  upon  after  return  day  of  execution. 

Cited  in  reference  notes  in  61  A.  S.  R.  391,  on  sale  under  execution  after  return 
day;  85  A.  D.  603,  on  right  of  officer  who  levies  upon  personal  property  to  sell  it 
after  return  day  without  writ  of  venditioni  ewponaa. 

Cited  in  notes  in  15  A.  D.  523,  on  sales  after  return  day;  76  A.  D.  84,  on 
officer's  power  after  return  day  of  writ,  by  venditioni  ewponae  or  otherwise,  to 
sell  property. 

Distinguished  in  Hombs  v.  Corbin,  20  Mo.  App.  497,  holding  that  officer  may 
retain  possession  of  property  levied  upon,  after  return  of  execution. 
Amending  officer's  return  on  process. 

Cited  in  Pond  v.  Campbell,  66  Vt.  674,  holding  that  court  has  discretionary 
power  to  permit  sheriff  to  amend  the  return  as  to  attachment  of  property; 
Taylor  v.  Moore,  63  Vt.  60,  21  Atl.  919,  holding  that  only  power  which  may  per- 
mit officer  to  amend  his  return  is  the  tribunal  issuing  it. 

Cited  in  reference  notes  in  20  A.  D.  60;  24  A.  D.  39;  26  A.  D.  689;  29  A.  D. 
499;  41  A.  D.  363,— on  amendnients  of  returns  to  writs;  31  A.  D.  166,  on  amend- 
ment of  return  to  summons  or  other  writ. 
Right  to  fees  on  execution  paid  to  creditor  before  levy. 

Distinguished  in  Joslyn  v.  Tracy,  19  Vt.  669,  holding  that  sheriff  holding  ex- 
ecution need  not  accept  amount  of  debt  unless  his  fees  are  tendered. 
Liability  of  execution  creditor. 

Cited  in  reference  note  in  57  A.  D.  707,  as  to  when  execution  creditor  is  liable 
as  a  tort  feasor. 

16  AM.  DEC.  788,  HUNTER  t.  FUIiCHER,  5  RAND   (VA.)    126. 
Notice  to  take  deposition. 

Cited  in  reference  notes  in  42  A.  D.  609,  on  notice  of  taking  depositions;  46 
A.  D.  298,  on  requisites  of  notice  to  take  depositions. 

Cited  in  note  in  39  A.  D.  633,  on  necessity  for  giving  notice  of  taking  ol 
deposition. 
Adjournment  of  taking  of  depositions. 

Cited  in  Harris  v.  Harris,  89  Va.  762,  17  S.  E.  871,  on  necessity  of  adjourning 
from  day  to  day  in  taking  deposition;  Bennett  v.  Bennett,  37  W.  Va.  396,  38  A. 
8.  R.  47,  16  8.  E.  638,  holding  deposition  taken  May  15,  1890,  adverse  party  not 
appearing  under  adjournment  from  March  19,  1890,  "until  16th ,  1890"  in- 
admissible. 
Use  of  depositions. 

Cited  in  reference  note  in  29  A.  D.  567,  on  admissibility  of  depositions  as  evi- 
dence. 
Proof  of  foreign  laws. 

Cited  in  Union  Cent.  L.  Ins.  Co.  v.  Pollard,  94  Va.  146,  64  A.  8.  R.  715,  36 
LR.A.  271,  26  8.  E.  421,  holding  foreign  law  proved  by  authenticated  copy  of  act 
or  so  much  of  it  as  is  relevant;  Swift  v.  Fitzhugh,  9  Port.  (Ala.)  39,  holding  it 
necessary  to  produce  only  that  part  of  act  relating  to  the  controversy. 
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Cited  in  reference  notes  in  19  A.  D.  661,  on  proof  of  foreign  laws;  62  A.  D. 
256,  on  mode  of  proving  foreign  statutory  law;  83  A.  D.  461,  on  judicial  notice 
of  laws  of  other  states. 

16  AM.  DBC.  741,  GRAFF  t.  CASTIjEMAN,  5  RAND.    (VA.)    195. 
Rights  of  persons  dealing  with  tmstees  or  fiduciaries. 

Cited  in  Smith  v.  Henning,  10  W.  Va.  696,  holding  purchaser  from  executor 
selling  for  payment  of  debts,  not  ordinarily  bound  to  see  that  such  purpose  is  in 
fact  subserved;  Davis  v.  Christian,  15  Qratt.  11,  holding  purchaser  for  full  value 
from  executor  continuing  a  partnership  under  the  will  was  not  chargeable  with 
executor's  fraud  even  though  a  bond  of  indemnity  was  exacted  from  latter; 
Jones  V.  Clark,  25  Gratt.  642,  holding  it  a  devastavit  to  sell  purchase-money 
bonds  for  a  large  discount  when  funds  were  not  needed,  and  that  buyers  were 
chargeable;  Harding  v.  Turner,  78  Va.  438,  holding  sales  of  like  bonds  to  pur- 
chaser for  full  value,  and  to  creditor  of  executor  and  principal  legatee  in  satis- 
faction of  persona]  debt,  were  good;  Calloway  v.  Price,  32  Gratt.  1,  holding 
creditor,  conniving  with  representative  of  surety  to  throw  liability  on  estate  of 
latter  equally  in  wrong  with  representative;  Utterback  v.  Cooper,  28  Gratt.  233, 
holding  lien  of  mortgage  to  one  loaning  money  to  administrator  for  latter's  private 
use  was  junior  to  earlier  mortgage  by  administrator  to  secure  purchase  money, 
the  lender  having  had  foreknowledge  of  the  facts;  Wilkinson  v.  Holloway,  7 
Leigh,  277,  holding  payment  by  cancelling  indebtedness  owing  from  attorney  to 
debtor  and  bond  for  balance  not  binding  on  client,  where  there  was  notice  of 
agency  of  attorney. 

Cited  in  reference  notes  in  44  A.  D.  723,  on  right  of  trustee  to  deal  with  trust 
fund  for  his  own  benefit;  26  A.  D.  91,  on  title  acquired  by  conveyance  from 
trustee  in  trust  deed;  69  A.  D.  423,  on  liability  of  director  to  account  for  secret 
profits. 

Cited  in  notes  in  78  A.  S.  R.  193  on  power  of  executors  to  sell  personal  as- 
sets; 11  A.  D.  389,  on  sales  for  executor's  private  purposes. 
Following  trust  property. 

Referred  to  as  a  leading  case  in  Morrison  v.  Page,  9  Dana,  428,  holding  pur- 
chaser of  note  from  executor  takes  subject  to  trust  of  which  he  had  notice. 

Cited  in  Sacia  v.  Berthoud,  17  Barb.  15,  holding  pledgee  knowingly  taking  bond 
belonging  to  estate  as  collateral  for  loan  to  administrator,  a  trustee;  M'Kennan's 
Appeal,  1  Grant.  Cas.  364,  holding  appropriation  of  assets  by  executor  to  his 
own  liabilities,  a  mismanagement,  entitling  interested  parties  to  demand  security; 
Downman  v.  Rust,  6  Rand.  (Va.)  587,  holding  purchaser  from  assignee  for 
creditors  takes  subject  to  legacies  which  he  knew  were  a  charge  on  land  in  hands 
of  assignor;  Lee  v.  Lee,  67  Ala.  406,  holding  guardian  and  borrower  without  se- 
curity of  trust  funds  with  notice  joint  and  several  trustees  to  beneficiary. 
Notice  of  equities. 

Cited  in  Price  v.  McDonald,  1  Md.  403,  64  A.  D.  657,  holding  information  which 
ought  to  have  put  purchaser  on  inquiry,  sufficient  notice;  Wolf  v.  McGugin,  37 
W.  Va.  552,  16  S.  E.  797,  on  notice  implied  from  failure  to  use  ordinary  prudence 
in  investigation. 

Cited  in  note  in  64  A.  D.  202,  on  constructive  notice. 

—  From  possession. 

Cited  in  Rorer  Iron  Co.  v.  Trout,  83  Va.  397,  6  A.  S.  R.  286,  2  S.  E.  713,  hold- 
ing possession  in  third  persons  affects  purchaser  with  notice;  Baynard  v.  Norris, 
Am.  Dec  Vol.  III.— 22. 
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5  Gill,  468,  46  A.  D.  647,  holding  purchaser  takes  subject  to  equities  of  occupant, 
which  might  have  been  discovered  by  inquiry. 
—  Recitals. 

Cited  in  Reed  v.  Bachman,  61  W.  Va.  452,  123  A.  S.  R.  996,  57  S.  E.  769,  hold- 
ing purchaser  or  lessee  chargeable  with  notice  of  recitals  in  deeds  in  chain  ot 
title;  Christian  v.  Hughes,  12  Tex.  Civ.  App.  622,  36  S.  W.  298,  holding  grantee 
assuming  payment  of  grantor's  purchase-money  notes  bound  by  recital  in  deed  to 
latter  as  to  existence  of  trust  deed ;  Warren  v.  Ireland,  29  Me.  62,  holding  state- 
ment of  assignment  of  demand  in  appraiser's  certificate  in  the  making  of  levy 
notice  to  attaching  creditor. 

Cited  in  reference  notes  in  69  A.  S.  R.  798,  on  recitals  in  instruments  as  notice; 
49  A.  D.  170;  52  A.  D.  66, — on  recitals  in  deeds  as  notice;  22  A.  D.  764,  on  notice 
by  recitals  in  patents  and  other  instruments;  14  A.  S.  R.  539,  on  what  notice  is 
imparted  through  recitals  of  deed;  43  A.  D.  131,  as  to  when  vendee  is  charged 
with  notice  of  recitals  in  title  papers. 

Cited  in  note  in  20  A.  D.  276,  as  to  whom  recitals  in  patents  are  evidence 
against. 

Estoppel  by  recitals. 

Cited  in  reference  notes  in  56  A.  D.  107,  on  recitals  as  estoppels;  22  A.  D.  714; 
51  A.  D.  115, — on  recitals  in  deeds  as  estoppels;  25  A.  D.  117;  47  A.  D.  145, — 
as  to  when  recitals  in  deeds  operate  as  estoppel ;  67  A.  D.  363,  on  recitals  in  deeds 
as  estoppel  to  strangers ;  22  A.  D.  478,  on  estoppel  by  recitals  in  deed  as  to  third 
persons;  42  A.  S.  R.  265,  on  estoppel  by  deed  as  to  grantee. 
Representatives  as  trustee. 

Cited  in  Leavens  v.  Butler,  8  Port.   (Ala.)   380,  on  liability  of  executors  and 
administrators  as  trustees  in  equity. 
Settlement  of  accounts  of  personal  representative. 

Cited  in  reference  note  in  35  A.  D.  516,  on  settlement  of  accounts  of  executors 
and  administrators. 

16  AM.  1}KC.  755,  REES  v.  COXOCOCHEAGUE  BANK,  5  RAND.   (VA.) 

326. 
Pleading  and  proof  of  incorporation. 

Cited  in  Bennington  Iron  Co.  v.  Rutherford,  18  N.  J.  L.  158,  holding  it  un- 
necessary in  action  ew  contractu  to  plead  in  corporation  or  call  plaintiffs  a 
corporation;  Hart  v.  Baltimore  &  O.  R.  Co.  6  W.  Va.  336,  holding  corporation 
may  sue  and  be  sued  by  its  name  without  averment  of  incorporation;  State 
Cent.  Bank  v.  Knowlton,  12  Wis.  624,  78  A.  D.  769,  holding  plaintiff  in  suit 
by  corporate  name  need  not  aver  itself  to  be  a  corporation;  State  v.  Dry  Fork 
R.  Co.  50  W.  Va.  235,  40  S.  E.  447,  holding  indictment  against  corporation 
need  not  aver  that  it  is  a  corporation;  Snyder  v.  Philadelphia  Co.  54  W.  Va. 
149,  102  A.  S.  R.  941,  63  L.R.A.  896,  46  S.  E.  366,  1  A.  &  E.  Ann.  Cas.  225, 
on  setting  forth  of  corporate  name  as  an  implied  allegation  of  incorporation; 
Jackson  v.  Bank  of  Marietta,  9  Leigh,  240,  holding  incorporation  need  not  be 
averred  but  must  be  proved  under  general  issue;  Phenix  Bank  v.  Curtis,  14 
Conn.  437,  36  A.  D.  492,  holding  general  issue  admits  capacity  of  corporation 
to  sue,  but  not  to  enter  into  contract  in  question;  Anderson  v.  Kanawha  Coal 
Co.  12  W.  Va.  526.  holding  plaintiff  in  assumpsit  against  corporation,  on  issue 
of  nonassumpsit  must  prove  incorporation;  Greenbrier  Lumber  Co.  v.  Ward, 
30  \\,  Vo.  43,  3  8.  E.  227,  holding  it  unnecessary  by  statute  for  plaintiff  to 
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prove  its  moorponttion  unless  denied  by  plea  under  oath;  West  Virginia  Cent. 
Land  Co.  t.  Calhoun,  16  W.  Va.  361,  holding  plaintiff  must  prove  its  incor- 
poration upon  general  issue  or  in  case  of  defense  without  plea,  though  other- 
wise upon  special  plea  impliedly  admitting  existence;  Gillett  t.  American  Stove 
t  Hollow  Ware  Co.  29  Gratt.  565,  holding  suit  in  corporate  name  imports  a 
corporation  dispensing  with  proof  in  absence  of  verified  plea. 

Cited  in  reference  note  in  35  A.  D.  530,  on  necessity  of  corporation  plaintiff's 
alleging  its  corporate  existence. 

Cited  in  notes  in  29  A.  D.  375,  on  allegation  of  corporate  existence;  24  A.  D. 
58,  on  necessity  of  corporation  proving  its  incorporation  under  general  issue. 
Indorsement  in  blank,  and  its  effect. 

Cited  in  reference  notes  in  35  A.  D.  217,  on  blank  indorsement  of  negotiable 
instrument;  32  A.  S.  R.  403,  on  effect  of  indorsement  of  negotiable  instnmient 
in  blank;  44  A.  D.  540,  on  title  vesting  in  holder  under  blank  indorsement. 

Cited  in  note  in  1  L.R.A.  712,  on  effect  of  blank  indorsement. 

—  Action  by  indorsee. 

Cited  in  Bowers  v.  Trevor,  6  Blackf.  24,  holding  blank  indorsement  sufficient 
to  sustain  suit  by  bona  fide  holder  in  his  own  name;  Worthington  t.  Curd,  15 
Ark.  491,  holding  blank  indorsement  passes  title  so  as  to  vest  right  of  action 
in  transferee;  Brummel  v.  Enders,  18  Gratt.  873,  on  right  to  recover  without 
filling  in  assignment. 

Cited  in  reference  notes  in  36  A.  D.  126,  on  effect  of  blank  indorsement  to 
give   right  of  action;   27  A.  D.  522,  on  presumption  that  holder  under  blank 
indorsement  is  owner  and  vested  with  right  of  action. 
Deduction  of  indorsement  of  credit  on  note  or  bond. 

Distinguished  in  Eib  v.  Pindall,  5  Leigh,  109,  holding  oyer  of  bond  does  not 
grive  oyer  of  an  indorsement. 
Judgment  by  default. 

Cited  in  reference  note  in  50  A.  D.  221,  on  rendition,  validity,  and  effect 
of  judgments  by  default. 
Necessity  of  writ  of  Inquiry  on  default. 

Distinguished  in  George  Campbell  Co.  v.  Angus,  91  Va.  438,  22  S.  B.   167,. 
holding    it   imnecessary   where    defendant    appeared    and    pleaded;    Commercial 
Union   Assur.   Co.   v.   Everhart,   88   Va.   952,   14    S.   E.   836,   holding  insurance 
policy  not  a  contract  for  payment  of  sum  certain  and  absolutely,  and  that  in- 
quest was  essential. 

—  Power  and  duty  of  clerk  to  allow  credits. 

Cited  in  Brewis  v.  Lawson,  76  Va.  36,  holding  failure  to  include  indorsed 
credit  on  bond  in  computing  office  judgment  presumptively  a  clerical,  and  not 
a  collusive,  omission;  James  River  &  E.  Co.  v.  Lee,  16  Gratt.  424,  holding  it 
necessary  in  every  office  judgment  in  ejectment. 

16  AM.  DEC.   759,  BROWN  t.  TOEIaL,  5  RAND.    (VA.)    548. 
Impeachment  of  Judgment  in  equity  for  legal  defenses. 

Cited  in  Thcmias  v.  Phillips,  4  Smedes  &  M.  358,  holding  judgment  on  Illegal 
contract  will  not  be  set  aside  in  equity  without  excuse  for  failure  to  defend 
at  law;  Mann  v.  Drewry,  6  Leigh,  296  (dissenting  opinion),  on  refusal  of  equity 
to  relieve  without  proof  of  excuse  for  failure  to  defend  at  law. 

Cited  in  notes  in  86  A.  S.  R.  63,  on  relief  in  equity  from  statutory  for- 
feitures;  54  A.  D.  466,  on  equitable  relief  against  judgment  at  law  where  na 
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defense  was  interposed;  32  L.R.A.  323,  on  general  equitable  jurisdiction  as  to 
injunction  against  judgments  v^here  there  is  a  failure  to  defend  at  law:  54 
A.  S.  R.  228,  on  exception  to  rule  thav  Known  defenses  must  have  been  pre- 
sented at  law,  to  entitle  to  relief  in  equity;  31  L.R.A.  770,  on  injunction  against 
judgment  because  of  payment,  where  there  was  a  failure  to  defend  at  law. 
«For  usury  in  debt. 

Cited  in  Logan  v.  Ballard,  61  W.  Va.  526,  57  S.  £.  143,  holding  bill  under 
statute  for  relief  against  judgment  at  law  on  ground  of  usury,  is  one  for  dis- 
covery and  relief;  Snyder  v.  Middle  States  Loan,  Bldg.  &,  Constr.  Co.  52  W.  Va. 
655,  44  S.  £.  250,  on  whether  equity  will  relieve  against  judgment  at  law  on 
usurious  transaction. 

Cited  in  note  in  31  L.R.A.  761,  762,  on  injunctions  against  judgments  for  usury. 

Distinguished  in  Bell  v.  Fergus,  55  Ark.  536,  18  S.  W.  931,  holding  judgment 
by  consent  on  appearance  entered  not  impeachable  in  equity  for  usury. 
Pleading  existence  of  legal  defenses. 

Cited  in  Bloss  v.  Hull,  27  W.  Va.  503,  holding  bill  for  relief  against  judg- 
ment on  ground  of  usury  must  put  the  usury  directly  in  issue ;  Smith  v.  Nicholas, 
8  Leigh,  330,  holding  facts  constituting  usury  must  be  distinctly  alleged  and 
clearly  proved  according  to  allegation. 
Effect  of  subsequent  usury. 

Cited  in  Moseley  y.  Brown,  76  Va.  419,  holding  lender  entitled  to  principal 
and  legal  interest  less  sum  paid  on  subsequent  usurious  agreement  of  forbearance. 
Variance  between  bill  and  proofs. 

Cited  in  Wren  v.  Moncure,  95  Va.  369,  28  S.  E.  588,  holding  chancery  will 
not  allow  recovery  for  fraudulent  representations  not  relied  on  in  pleadings. 
Effect  of  improper  evidence  receiTcd  without  objection. 

Cited  in  Thomas  v.  Winne,  58  C.  C.  A.  613,  122  Fed.  395,  holding  appellate 
court  will  disregard  irrelevant  evidence,  though  admitted  without  objection. 

Judgment  by  default. 

Cited  in  reference  note  in  50  A.  D.  221,  on  rendition,  validity,  and  effect  of 
judgments  by  default. 

16  AM.  DBO.   761,  JONES  t.  MASON,  5  RAND.    (VA.)    577. 
Ademption  of  legacies  generally. 

Cited  in  reference  note  in  28  A.  D.  700,  on  ademption  of  legacies. 
Advancement  as  satisfaction  of  legacy. 

Cited  in  Moore  v.  Hilton,  12  Leigh,  1,  holding  subsequent  advancement  to 
child,  a  satisfaction  of  legacy,  pro  tanto;  Hansbrough  v.  Hove,  12  Leigh,  316, 
37  A.  D.  659,  holding  devise  of  slaves  and  realty  to  child  adeemed  by  subsequent 
gift  of  like  property  by  marriage  contract. 

Cited  in  reference  note  in  28  A.  D.  113,  as  to  what  is  presumed  to  be  an 
advancement. 

Cited  in  notes  in  23  A.  D.  756,  on  advancements;  95  A.  8.  R.  349,  on  requi- 
sites for  ademption  by  advancement  to  children;  2  £.  R.  C.  37,  on  ademption 
of  legacy  by  one  in  loco  parentis  by  making  advance. 

Distinguished  in  Strother  v.  Mitchell,  80  Va.  149,  holding  gift  before  will 
not  chargeable  as  advancement  unless  so  provided  by  terms  of  will;  Brown  ▼. 
Dortch,  12  Heisk.  740,  holding  life  tenant  with  remainder  to  children  chargeable 
in  collation  of  advancements  with  full  value  of  property,  and  not  merely  a 
life  interest. 
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—  By  i^fts  not  in  kind. 

Cited  in  Carmichaei  ▼.  Lathrop,  108  Mieb.  478,  32  L.RJl.  232,  60  N.  W.  350, 

holding  question  dependent  on  intent  regardless  of  difference  in  character  of 

bequest  and  advancement;  Kelly  v.  Kelly,  6  Rand.    (Va.)    176,   18  A.  D.  710; 

May  ▼.  May,   28  Ala.   141, — holding  fact  that  advancements  and  bequests  are 

not  eju9dem  generis,  immaterial  if  there  was  an  intention  to  substitute. 

Cited  in  note  in  2  £.  R.  C.  55,  on  presumption  of  ademption  raised  by  sub- 
sequent gift. 
Parol  evidence  of  ademption. 

Cited  in  note  in  2  E.  R.  C.  272,  on  competency  of  parol  evidence  to  show 
ademption  of  legacy. 
Rebuttal  of  presumption  of  ademption. 

Cited  in  Hattersley  v.  Bissett,  50  N.  J.  Eq.  577,  25  Atl.  332,  holding  pre- 
sumption that  deed  is  advancement  may  be  explained  by  extrinsic  evidence. 
Effect  of  failure  to  reply  in  eqliity. 

Cited  in  Wood  v.  Wood,  60  W.  Va.  670,  40  8.  E.  416,  holding  answer  is  to 
be  taken  as  true  when  cause  is  brought  on  for  hearing  without  replication. 
Right  to  costs  in  eqnity. 

Cited  in  Coleman  v.  Coleman,  2  Pearson  (Pa.)  611,  refusing  costs  where 
accounts  were  intricate  and  party  filing  bill  had  slept  on  his  rights;  Coleman 
V.  Brooks,  15  Phila.  302,  39  Phila.  Leg.  Int.  158,  requiring  defendant  succeeding 
on  main  issue  to  pay  costs  resulting  from  failure  to  sustain  claim  in  answer. 

16  AM.  DEC.  776,  ANDERSON  v.  COM.  5  RAND.    (VA.)    627. 
Indictable  offenses  at  conunon  law. 

Cited  in  Com.  v.  Turner,  5  Rand.    (Va.)   678,  holding  malicious,  cruel,  and 
excessive  beating  of  one's  own  slave,  not  indictable. 
—  Offenses  against  chastity. 

Cited  in  Com.  v.  Jones,  2  Gratt.  665,  holding  simple  incontinence  not  punish- 
able at  common  law;  Com.  v.  Isaacs,  6  Rand.  (Va.)  634,  holding  fornication 
not  indictable  at  common  law;  State  v.  Foster,  21  W.  Va.  767,  holding  simple 
fornication  or  adultery  not  indictable  otherwise  than  under  Code  unless  accom- 
panied by  publicity  so  as  to  be  indictable  at  common  law;  Com.  v.  Freelove, 
160  Mass.  66,  22  N.  £.  435,  holding  defendant  may  assume  that  indictment 
for  adultery  was  brought  under  statute  though  not  so  informed  in  terms. 

Cited  in  reference  notes  in  32  A.  D.  403,  on  nonindictability  at  common  law 
of  adultery  and  fornication;  56  A.  D.  190,  as  to  when  joint  indictment  for  fornica- 
tion and  adultery  sufficient;  97  A.  D.  471,  on  punishment  of  adultery,  fornication, 
etc,  at  common  law. 

Cited  in  notes  in  32  A.  D.  289,  on  adultery;  87  A.  D.  406,  on  seduction  as 
criminal  offense;  61  A.  D.  91,  on  conspiracies  to  seduce  or  procure  prostitution; 
107  A.  S.  R.  226,  on  acts  of  indecent  or  obscene  character  as  public  nuisance. 

16  AM.  DEO.   780,  SMOCK  ▼.  DADE,   5  RAND.    (VA.)    689. 
Motion  as  substitute  for  audita  querela  or  writ  of  error. 

Cited  in  Shuford  v.  Cain,  1  Abb.  (N.  S.)  302,  Fed.  Cas.  No.  12,823;  Brown 
V.  Branch  Bank,  20  Ala.  420;  Steele  v.  Boyd,  6  Leigh,  547,  29  A.  D.  218; 
Barnes  v.  Robinson,  4  Yorg.  185;  Job  v.  Walker,  3  Md.  129, — upholding  remedy 
by  motion  instead  of  audita  tjoerela  for  matter  arising  subsequent  to  judgment; 
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Stroheim  v.  Deimel,  23  C.  C.  A.  467,  46  U.  S.  App.  639,  77  Fed.  802,  holding 
order  discharging  person  from  imprisonment  under  capias  upon  motion  as  final 
as  if  by  audita  querela;  Boiling  v.  Anderson,  1  Tenn.  Ch.  127,  on  the  history 
of  the  adoption  of  remedy  by  motion  in  the  nature  of  error  coram  nobis  in 
substitution  for  audita  querela. 

Cited  in  notes  in  15  A.  D.  695,  on  writ  of  audita  querela;  20  L.  ed.  U.  S. 
405,  as  to  nature  of  audita  querela  and  when  it  will  lie. 
Power  of  attorney  or  agent. 

Cited  in  reference  notes  in  26  A.  D.  168;  31  A.  D.  704;  42  A.  D.  656,— on 
authority  of  attorney  at  law;  65  A.  D.  383,  on  continuance  of  attorney's  au- 
thority until  judgment  is  satisfied. 

Cited  in  notes  in  76  A.  D.  260,  on  effect  of  payment  to  attorney;  15  A.  D. 
131,  on  authority  of  agent  to  collect  or  receive  money  only;  21  E.  R.  C.  36, 
on  necessity  that  agent  with  authority  to  receive  payment  receive  money. 

—  To  recelTe  satisfaction  of  Judgment. 

Cited  in  Chalfants  v.  Martin,  25  W.  Va.  394,  holding  payment  of  judgment 
to  attorney  valid  in  absence  of  bad  faith;  Harper  v.  Harvey,  4  W.  Va.  539, 
denying  power  to  accept  payment  of  judgment  in  Confederate  state  notes; 
Chapman  ▼.  Cowles,  41  Ala.  103,  91  A.  D.  508,  denying  power  to  accept  depre- 
ciated paper  money  in  payment  of  judgment;  Lewis  v.  Woodruff,  15  How.  Pr. 
539,  denying  power,  as  between  plaintiff  and  defendant,  to  accept  anything  in 
satisfaction  of  judgment  except  full  amount  in  money;  Barr  v.  Rader,  31  Or. 
225,  49  Pac.  962,  denying  power  to  authorize  sheriff  to  accept  certificate  of 
indebtedness  from  garnishee  in  payment  of  execution;  Maddox  v.  Rader,  9  Mont. 
126,  22  Pac.  386,  holding  mortgagee's  attorney  has  no  impllied  authority  to 
authorize  sheriff  to  receive  credit  bids. 

Distinguished  in  Smith  v.  Lambert,  7  Gratt  138,  holding  attorney's  receipt 
of  bond  under  agreement  to  collect  and  remit  proceeds  to  holder  of  judgment 
a  valid  payment,  though  attorney  failed  to  remit  after  collection. 

—  To  dismiss  suit  or  discharge  claim. 

Cited  in  Simpson  v.  Brown,  1  Wash.  Terr.  247,  upholding  power  to  discontinue 
suit  by  virtue  by  general  power  as  attorney  on  record;  Saleski  t.  Boyd,  32 
Ark.  74,  holding  general  retainer  does  not  carry  power  to  compromise  case  and 
consent  to  judgment;  McClintock  v.  Helberg,  168  IlL  384,  48  N.  B.  146,  denying 
implied  authority  to  materially  lessen  client's  security;  McCarver  y.  Nealey, 
1  G.  Greene,  360,  denying  power  to  accept  anything  but  money  for  demand  in 
hands  for  collection;  Wiley  v.  Mahood,  10  W.  Va.  206,  denying  power  to  com- 
mute debt  without  express  authority  or  subsequent  ratification. 
«  To  commute  debt  due  to  principal. 

Cited  in  Paxton  v.  Steele,  86  Va.  311,  10  S.  E.  1,  denying  power  of  receiver 
to  commute  debt  in  hands  for  collection. 
Payment  as  a  defense. 

Cited  in  reference  note  in  33  A.  S.  R.  354,  on  payment  as  defense  to  judgment. 
liiabilltj  of  attorney  to  client. 

Cited  in  Tuley  v.  Barton,  79  Va.  387,  holding  attorney  vested  with  general 
discretionary  powers  only  liable  for  bad  faith. 

16  AM.  DEC.   782,  PRENTIS  v.  COM.   5  RAND.    (VA.)    697. 
Privilege  from  arrest  or  process. 

Cited  in  Turnbull  v.  Thompson,  27  Gratt.  306,  holding  claim  of  exejnption 
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from  process  because  in  military  seryiee  comes  too  late  after  judgment;  Neale 
T.  Utz^  75  Va.  480,  holding  default  based  on  process  serred  while  defendant 
was  on  trial  for  felony,  not  subject  to  collateral  attack;  Peters  y.  League,  13 
Md.  68,  71  A.  D.  822,  holding  equity  will  not  relieve  against  judgment  for 
senrice  of  garnishee  process  on  member  of  city  council  while  in  discharge  of  duties. 

Annotation  cited  in  First  Nat.  Bank  v.  Geneseo  Town  Co.  51  Kan.  216,  82 
Fac.  902,  holding  default  based  on  process  irregularly  served  on  nonresident 
of  county  not  subject  to  collateral  attack;  Thornton  y.  American  Writing  Mach. 
Co.  83  Ga.  288,  20  A.  S.  R.  320,  9  S.  E.  679,  holding  seryice  of  garnishee 
process  on  svitor  not  yoid  but  yoidable  upon  proper  action  within  proper  time. 

Cited  in  note  in  76  A.  S.  R.  542,  on  remedy  for  senrice  of  process  on  privi- 
leged person. 
—  Ijeffislator's  privflege. 

ated  in  SUte  ex  rel.  Isenring  v.  Polacheck,  101  Wis.  427,  77  N.  W.  708, 
holding  le^slator's  exemption  from  arrest  waived  by  voluntary  appearance  and 
plea  without  objection  and  citing  annotation  on  this  point. 

Cited  in  note  in  28  L.RJL  033,  on  privileges  of  members  of  Congress  and 
state  legislature  from  arrest. 
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CASES  IN   17  AM.  DEO. 


n  AM.  l>EO.  SS,  SLAUGHTER  ▼.  FROMAN,  5  T.  B.  MON.   19. 
BuUee,  powers,  and  liabilities  of  administrator  de  bonis  non  generally. 

Cited  in  reference  notes  in  44  A.  D.  472,  on  powers  and  liabilities  of  ad- 
ministrators de  bonis  non;  39  A.  D.  724,  on  powers  of  ctdministrator  de  bonia  non. 

Cited  in  note  in  24  A.  D.  386,  on  duty  of  administrator  de  bonia  non. 
Property  vesting  in  administrator  de  bonis  non. 

Cited  in  reference  notes  in  33  A.  D.  77,  on  right  of  administrator  de  bonis 
ncn  to  possession  of  decedent's  personalty;  60  A.  D.  551,  on  right  of  adminis- 
trator de  bonis  non  to  imadministered  assets;  52  A.  D.  193,  on  right  of  ad- 
ministrator de  bonis  non  to  all  of  unadministered  goods  of  decedent;  22  A.  D. 
37,  on  rights  of  administrator  de  bonis  non  to  proceeds  of  property  sold  by 
first  administrator. 

Cited  in  notes  in  108  A.  S.  R.  420,  on  property  which  vests  in  administrator 
de  bonis  non;  40  L.RA.  71,  on  goods  remaining  in  specie  passing  to  adminis- 
trator de  bonis  non;  40  L.RA.  42,  on  property  remaining  in  specie  or  un- 
administered passing  to  administrator  de  bonis  non;  24  A.  D.  387,  on  meaning 
of  term  "administered;"  40  L.RA.  42,  on  claims  against  predecessor  for  ac- 
counting, balance,  conversion,  or  devastavit  passing  to  administrator  de  bonis  non. 
Administrator's  right  to  compel  predecessor  to  account. 

Cited  in  Re  Latz,  33  Hun,  618,  sustaining  right  of  administrator  to  compel 
predecessor  to  account;  United  States  use  of  Wilson  v.  Walker,  109  U.  S. 
258,  27  L.  ed.  927,  8  Sup.  Ct.  Rep.  277,  holding  administrator  de  bonis  non 
appointed  in  place  of  one  removed  not  entitled  to  demand  from  latter  proceeds 
of  claim  against  government;  Warfield  v.  Brand,  13  Bush,  77,  denying  right  of 
administrator  de  bonis  non  to  receive  from  predecessor  fund  held  in  trust  for 
support  of  widow. 

Cited  in  notes  in  40  L.RA.  73,  on  right  of  administrator  de  bonis  non  to 
require  predecessor  to  account;  108  A.  S.  R.  429,  on  actions  by  administrators 
de  bonis  non  against  predecessors  for  balances  in  their  hands  or  for  an  accounting. 
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Accounting  by  estate  of  deceased  administrator. 

Cited  in  Walton  v.  Walton,  2  Abb.  Pr.  N.  S.  428,  sustaining  right  of  ad- 
ministrator de  bonis  non  to  maintain  action  against  estate  of  deceased  ad- 
ministrator for  assets  unadministered ;  Lucas  y.  Donaldson,  117  Ind.  139,  19 
N.  E.  758,  holding  estate  of  deceased  administrator  not  liable  for  costs  of  action 
when  administrator  not  guilty  of  neglect  of  duty;  Kinney  v.  Keplinger,  71 
111.  App.  334,  holding  administrator  of  deceased  executor  required  to  account 
for  moneys  in  latter's  hands  at  time  of  death;  Bradshaw  y.  Com.  3  J.  J.  Marsh. 
632,  sustaining  right  of  administrator  de  bonis  non  to  compel  surety  of  de- 
ceased administrator  to  account  for  goods  of  estate. 
Administrator's  liability  for  coadministrator's  acts. 

Cited  in  Anderson  y.  Miller,  6  J.  J.  Marsh.  568,  holding  two  administrators 
under  same  bond  liable  for  each  other's  acts;  People  v.  Townsend,  37  Barb. 
520,  denying  right  of  administrator  to  escape  liability  by  permitting  coad- 
ministrator to  take  entire  charge  of  estate;  Lacey  v.  Davis,  5  Redf.  301,  holding 
executor  not  liable  for  negligent  investment  by  coexecutor  of  which  he  had  no 
knowledge  and  which  he  tried  to  recover. 

Cited  in  notes  in  11  L.R.A.(N.S.)  306,  307,  on  effect  of  giving  bond  for  proper 
perfomumce  of  duties,  on  liability  for  default  of  coexecutor  permitted  to 
manage  estate;  11  L.R.A.(N.S.)  308^  on  nature  of  liability  for  default  of  oo- 
executor  permitted  to  manage  estate  where  bond  for  proper  performance  of 
duties  has  been  given. 
Compelling  distribution  of  estate. 

Cited  in  Turley  v.  Young,  5  J.  J.  Marsh.   133,  holding  one  distributee  of 
estate  not  entitled  to  decree  of  distribution  unless  all  parties  brought  in. 
Necessary  parties. 

Cited  in  reference  note  in  42  A.  D.  187,  on  who  are  necessary  parties. 

17   AM.   DEO.    85,   MOORS  ▼.   TANNSR,    5   T.   B.   HON.    42. 
Conclusiveness  of  judgment. 

Cited  in  reference  notes  in  22  A.  D.  722,  on  void  and  erroneous  judgments; 
29  A.  D.  372,  on  conclusiveness  of  erroneous  judgments  until  reversed;.  19  A.  D. 
594,  on  collateral  attacks  on  judgments  of  courts  of  competent  jurisdiction. 
—  Of  probate  of  will. 

Cited  in  Speed  v.  Ewing,  5  J.  J.  Marsh.  460,  22  A.  D.  41,  holding  probate  of 
foreign  will  devising  property  in  Kentucky  not  conclusive  in  that  state;  Kentucky 
Land  &  Immigration  Co.  v.  Crabtree,  113  Ky.  922,  70  S.  W.  31,  holding  judgment 
of  county  court  admitting  will  to  probate  not  subject  to  collateral  attack;  Reed 
V.  Reed,  91  Ky.  267,  11  L.R.A.  513,  15  8.  W.  525,  sustaining  power  of  executors 
to  give  title  to  property  which  probated  will  authorizes  them  to  sell;  Steele  v. 
Renn,  50  Tex.  467,  32  A.  R.  606,  holding  bona  fide  purchaser  from  legatee  under 
forged  will  not  affected  by  annulment;  Newman  v.  Waterman,  63  Wis.  612,  58  A. 
R.  310,  23  N.  W.  696^  holding  probated  will  conclusive  against  child  unprovided 
for  by  mistake. 

Cited  in  notes  in  21  L.R.A.  681,  682,  on  jurisdictional  conclusiveness  of  probate 
decree;  75  A.  D.  722,  on  probate  and  administration  proceedings  and  their  effect 
as  res  judicata;  60  A.  D.  353,  on  proceedings  as  to  probate  of  wills  as  proceed- 
ings in  rem;  90  A.  D.  137,  on  avoiding  probate  of  will  on  ground  that  test.Uor 
made  a  subsequent  wilL 
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Nonresident  administration. 

Cited  in  Courtney  ▼.  Pradt,  160  Fed.  661,  denying  right  to  me  executor  of  non- 
resident in  court  of  state  other  than  where  appointed;  Bpping  t.  Robinson,  21 
Fla.  36,  holding  statute  granting  letters  to  foreign  administrators  not  exclusive 
of  power  to  grant  letters  generally  within  state;  Darenport  y.  Gentry,  9  B.  Mon. 
427,  sustaining  power  of  court  to  grant  letters  of  administration  on  estate  of 
nonresident  to  resident  having  judgment  against  former;  Taylor  ▼.  Barron,  36 
N.  H.  484,  holding  administrator  appointed  in  one  state  without  authority  to 
collect  debts  due  in  another. 

Cited  in  note  in  35  A.  D.  486,  on  appointment  of  ancillary  administrator. 
Effect  of  subsequent  revocation  of  probate. 

Cited  in  notes  in  21  L.RJL  152,  on  validity  of  acts  done  by  personal  representa- 
tive imder  letters  subsequently  revoked  where  the  court  had  jurisdiction;   21 
T1.R.A.   164,  on  validity  of  payments  by  personal  representative  under  letters 
subsequently  revoked  in  case  where  the  oourt  had  jurisdiction. 
Payment  to  one  withoat  aatliority. 

Cited  in  Holmes  v.  Field,  12  lU.  424,  holding  one  making  payment  bound  at 
peril  to  know  authority  of  payee  to  receive  same. 
Validity  of  administrator's  sale. 

Cited  in  Adams  v.  Jeffries,  12  Ohio,  253,  40  A.  D.  477,  holding  administrator's 
sale  without  showing  heirs  parties  to  proceeding,  void. 
Administration  of  living  person's  estate. 

Cited  in  note  in  73  A.  D.  126,  on  administration  on  estate  of  living  person. 

17  AM.  DEC.  42,  HAIX  ▼.  AMOS,  6  T.  B.  MON.  89. 
What  constltntes  conversion. 

Cited  in  note  in  24  A.  S.  R.  799,  on  conversion  by  words  alone. 
What  necessary  to  maintain  trover. 

Cited  in  reference  note  in  48  A.  D.  76,  on  necessity  of  plaintiff  in  trover  show- 
ing title  in  himself  and  possession  at  the  time  of  conversion. 

Cited  in  note  in  18  L.RJL(N.S.)  1276,  on  right  to  maintain  action  to  reoover 
property  in  specie  against  one  not  in  possession. 

17  AM.  DEC.  44,  WITHERS  v.  RICHARDSON,  6  T.  B.  MON.  94. 
Statute   of   frauds. 

Cited  in  Seddon  v.  Rosenbaum,  86  Va.  928,  8  L.R.A.  887,  9  S.  E.  326,  upholding 
oral  agreement  to  sell  corporate  stock  at  end  of  three  years  if  not  previously 
called. 

Cited  in  note  in  63  A.  D.  633,  on  statute  of  frauds  as  affecting  promise  of 
marriage. 
When  right  of  action  accrues. 

Cited  in  Curtis  v.  United  States,  34  Ch.  CL  1,  holding  that  right  of  action  on 
contract  accrues  when  contract  completed. 
When  statute  of  limitations  operative. 

Cited  in  Central  P.  R.  Co.  v.  United  States,  24  Ct.  CI.  145,  holding  sUtute 
operative  from  time  right  of  action  accrues. 
Proof  of  promise  to  marry. 

Cited  in  reference  note  in  44  A.  D.  179,  on  proof  of  promise  in  action  for 
breach  of  promise. 
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Proof  of  entire  oonTersation. 

Cited  in  Forest  ▼.  Forest,  6  Duer,  102,  sustaining  ri^t  of  other  party  to  give 
eyidence  of  residue  of  conversation. 

17  AM.  DEO.   46,  BREGKENRID6S  ▼.  WATERS,   5   T.  B.  HON.    150, 

liater  case  between  same  parties  in  4  Dana,  620. 
Rescission  of  conveyance. 

Cited  in  Terrill  v.  Herron,  4  J.  J.  Marsh.  519,  holding  decree  compelling  con- 
veyance proper  where  party  not  entitled  to  rescission  of  contract. 
Notice  of  defective  title. 

Cited  in  Ryerson  v.  Willis,  8  Daly,  462,  holding  that  one  purchasing  with 
knowledge  of  adverse  claim  takes  subject  to  same. 

17  AM.  DEO.  50,  ALEXANDER  ▼.  LIVELY,  5  T.  B.  MON.   159. 
Construction  of  patent. 

Cited  in  reference  note  in  24  A.  S.  R.  737,  on  applicability  to  land  patents  of 
rules  of  construction  of  private  conveyance. 

Cited  in  note  in  2  E.  R.  C.  767,  on  construction  of  legislative  grant. 
Correction  of  mistalces  in  grant. 

Cited  in  Woods  v.  Kennedy,  6  T.  B.  Mon.  175,  holding  mistakes  in  directions  in 
grant  corrected  by  fixed  lines  and  points;  Hogg  v.  Lusk,  120  Ky.  419,  86  S.  W. 
1128,  holding  mistakes  in  survey  corrected  by  reference  to  plot;  Williamson  v. 
Simpson,  16  Tex.  433,  holding  surveyor's  mistakes  subject  to  correction  by  ex- 
trinsic evidence ;  Davis  v.  Commonwealth  Land  &  Lumber  Co.  141  Fed.  740,  hold- 
ing running  lines  backward  and  in  reverse  order  to  locate  lost  comers  proper 
when  location  otherwise  impossible;  Conover  v.  Russ,  29  Fla.  338,  10  So.  585, 
holding  official  maps  of  county  competent  to  show  which  of  two  coimties  land 
situated;  Staflford  v.  King,  30  Tex.  267,  94  A.  D.  304,  holding  that  failure  of 
government  surveyor  to  locate  land  does  not  invalidate  patent  if  land  may  be 
located;  Ferris  v.  Coover,  10  Cal.  589,  holding  that  lines  actually  intended  by 
parties  to  grant  will  control  if  ascertainable;  Doe  ex  dem.  Martin  v.  King,  3  How. 
(Miss.)  125,  holding  survey  and  map  made  under  direction  of  government  not 
competent  to  change  Spanish  grant  made  prior  to  1795. 
Certainty  of  judgment. 

Cited  in  Four  Mile  Land  A  Coal  Co.  v.  Slusher,  107  Ky.  664,  55  S.  W.  555,  hold- 
ing judgment  for  breach  of  covenant  of  warranty  properly  made  certain  by 
reference  to  pleadings. 

17  AM.  DEC.  58,  JACKSON  v.  MURRAY,  5  T.  B.  MON.  184. 
Oral  contracts  affecting  land. 

Cited  in  reference  notes  in  33  A.  D.  140,  on  statute  of  frauds  as  to  contraeta 
affecting  realty;  22  A.  D.  218,  on  what  contracts  as  to  lapd  are  within  statute 
of  frauds;  33  A.  D.  604,  as  to  when  contract  affecting  realty  must  be  in  writing. 
How  agent's  authority  evidenced. 

Cited  in  reference  notes  in  36  A.  8.  R.  418,  on  appointment  by  parol  of  agent 
to  sell  land;  24  A.  D.  128,  on  necessity  of  written  authority  to  execute  contract 
within  statute  of  frauds;  40  A.  D.  409,  as  to  how  authority  to  execute  deed  must 
be  given;  53  A.  D.  605,  as  to  how  delegation  of  authority  to  execute  sealed  instru- 
ment must  be  given ;  55  A.  D.  343,  on  necessity  that  authority  to  execute  sealed 
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instrument  be  under  seal;  24  A.  D.  128,  on  neoessity  of  leal  to  authority  to 
execute  deed. 

Qted  in  notes  in  55  A.  D.  844,  on  authority  of  agent  authorized  by  parol  to 
execute  contract  for  sale  of  land  in  vendor's  name;  8  E.  R.  C.  629,  on  necessity 
that  power  of  attorney  to  execute  deed  be  under  seal ;  2  E.  R.  C.  280,  on  necessity 
of  sealed  writing  to  authorize  agent  to  execute  deed. 
Ratification. 

Cited  in  reference  notes  in  84  A.  D.  614,  on  parol  ratification  of  agent's  un« 
authorized  contract  under  seal;  24  A.  D.  128,  on  parol  ratification  of  agent's  un- 
authorized deed. 

Cited  in  note  in  27  A.  D.  343,  on  ratifjring  of  unauthorized  execution  of  writ- 
ten instrument. 
Perfection  of  title. 

Cited  in  Metcalfe  v.  Dallam,  4  J.  J.  Marsh.  196,  holding  Tender  entitled  to 
reasonable  time  to  perfect  title  before  rescission  of  contract  of  sale. 
Part  performance  of  contract. 

Cited  in  note  in  53  A.  D.  543,  as  to  what  acta  are  part  performance  of  contract 
of  sale  of  land. 
Enforcement  of  partly  performed  contract. 

Cited  in  reference  notes  in  24  A.  D.  255,  on  part  performance  of  oral  agreement 
as  to  lands  taking  case  out  of  statute  of  frauds;  52  A.  D.  294,  on  specific  en- 
forcement of  verbal  agreement  for  sale  of  land  when  partly  performed. 

Cited  in  note  in  32  A.  D.  129,  130,  on  enforcement  at  law  of  contracts  which 
have  been  partly  performed. 
Compelling  acceptance  of  defectiTC  title. 

Cited  in  reference  notes  in  34  A.  S.  R.  678,  on  perfect  title  as  essential  to 
specific  performance;  96  A.  D.  691,  on  effect  upon  vendor's  right  to  specific  per- 
formance, of  defects  of  title;  35  A.  D.  520,  on  refusal  of  specific  performanoe 
where  complainant  cannot  make  good  title. 

17  AM.  DEO.  60,  HOWARD'S  WILL,  5  T.  B.  MON.  199. 
Attestation  of  will. 

Cited  in  reference  notes  in  35  A.  D.  370,  on  sufficiency  of  attestation  of  will; 
40  A.  D.  602,  as  to  when  attestation  of  will  is  sufficient. 

Cited  in  note  in  40  A.  D.  231,  on  execution,  publication,  and  attestation  of 
wills. 
Proof  of  testator's  sanity. 

Cited  in  Perkins  v.  Perkins,  39  N.  H.  163;  Sechrest  v.  Edwards,  4  Met.  (Ky.) 
163, — holding  testator's  sanity  at  time  will  executed  provable  by  evidence  other 
than  testimony  of  witnesses. 

Cited  in  reference  note  in  38  A.  S.  R.  379,  on  weight  of  testimony  of  attesting 
witness  as  to  mental  capacity. 

Cited  in  notes  in  39  LJEt.A.  721,  on  weight  of  opinions  of  subscribing  witnesses 
as  to  sanity  or  insanity;  6  L.R.A. (N.S.)  576,  on  weight  of  testimony  of  subscrib- 
ing witness  against  competency  of  testator;  39  L.R.A.  719,  on  contradiction  of 
subscribing  witnesses  as  to  sanity  or  insanity;  15  A.  D.  129,  on  proving  com- 
petency of  testator  where  attesting  witnesses  testify  to  incompetency. 

Proof  of  will. 

Cited  in  Jauncey  v.  Thome,  2  Barb.  Ch.  40,  45  A.  D.  424,  holding  will  provable 
when  all  subscribing  witnesses  dead. 
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Cited  in  note  in  77  A.  S.  R.  476,  478,  on  weight  and  effect  of  testimony  of  sub- 
scribing witness  on  probate  of  will. 

17  AM.  DEC.  65,  McCURDY  T.  BREATHITT,  5  T.  B.  MON.  2S2. 
Parol  oorrection  of  written  instrument. 

Cited  in  Wyche  y.  Greene,  11  Ga.  159,  holding  parol  evidence  admissible  to 
correct  errors  in  bill  of  sale  of  slave. 

Cited  in  reference  notes  in  22  A.  D.  212;  25  A.  D.  213;  27  A.  D.  295;  28  A.  D. 
259, — on  parol  evidence  to  vary  written  agreement;  41  A.  D.  505,  on  parol  evi- 
dence to  prove  fraud  or  duress. 

Cited  in  notes  in  5  L.RA..  159,  on  showing  mistake  by  parol  evidence  in  equity; 
6  L.R.A.  46,  on  parol  evidence  to  show  mistake  in  written  contract. 
Power  of  equity  to  correct  mistakes. 

Cited  in  German  Nat.  Bank  v.  Butchers'  Hide  &  Tallow  Co.  97  Ky.  34,  29  S. 
W.  882,  sustaining  equity's  power  to  correct  errors  in  negotiable  paper;  Smith  v. 
Jordan,  13  Minn.  264,  Gil.  246,  97  A.  D.  232,  sustaining  equity's  power  to  reform 
bill  of  sale  so  as  to  express  intention  of  parties  although  written  in  language 
agreed  upon. 

Cited  in  note  in  5  L.R.A.  156,  on  power  of  court  of  equity  to  relieve  from  mis- 
take in  contract. 

17  AM.  DEC.  67,  GRRAlTHOUSE  t.  BROWN,  5  T.  B.  MON.  280. 
Change  of  possession  after  sale. 

Cited  in  Laughlin  v.  Ferguson,  6  Dana,  111,  holding  contract  of  sale  with  per- 
mission to  vendor  to  repurchase,  void  without  change  of  possession;  Vanmeter 
V.  Estill,  78  Ky.  456,  holding  sale  of  chattels  without  change  of  possession  valid 
as  to  antecedent  creditors. 

Cited  in  reference  note  in  49  A.  D.  65,  on  possession  by  vendor  after  sale  as 
evidence  of  fraud. 
» After  judicial  sale. 

Cited  in  Clark  v.  Cox,  118  Mo.  652,  24  S.  W.  221,  holding  public  sale  under  deed 
of  trust  not  void  because  grantor  remains  in  possession. 

Cited  in  reference  notes  in  64  A.  S.  R.  726,  on  judicial  sales  under  statute  of 
frauds;  26  A.  D.  256,  on  nonapplicability  of  statute  of  frauds  to  judicial  sales; 
36  A.  S.  R.  343,  on  change  of  possession  on  execution  sale;  64  A.  D.  655,  on  effect 
of  possession  of  personal  property  being  retained  by  defendant  in  execution  after 
sale. 

Cited  in  note  in  15  A.  D.  671,  on  retention  of  possession  of  chattels  sold  on 
execution. 
Instruction  to  Jury. 

Cited  in  Proctor  v.  Hart,  5  Fla.  465,  holding  court's  refusal  to  charge  abstract 
propositions,  no  error. 

17  AM.  DEO.  69,  ELLIOT  ▼.  WARING,  5  T.  B.  MON.  S88. 
Necessary  parties. 

Cited  in  reference  notes  in  39  A.  D.  383;  42  A.  D.  187,— on  who  are  necessary 
parties. 
Wife^s   equities. 

Cited  in  rafereofi^  note  in  39  A.  D.  639,  on  wife's  equitable  right  to  maintcfnanco 
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where  hiuband  \b  compelled  to  come  into  equity  to  get  property  belonging  to  her. 

Cited  in  note  in  23  A.  D.  566,  on  wife's  equity. 
Liability  of  wife's  property  for  husband's  debts. 

Cited  in  Baldwin  v.  Love,  2  J.  J.  Marsh.  489,  holding  wife's  property  not  re- 
duced to  husband's  possession  not  liable;  Smith  ▼.  Peyton,  6  T.  B.  Mon.  263,  hold- 
ing wife's  interest  in  slaves  given  her  during  life  of  father  not  liable  before 
father's  death;  Martin  v.  Martin,  Hoffm.  Ch.  462;  Lyne  v.  Bank  of  Kentucky,  5 
J.  J.  Marsh.  545,— denying  right  of  husband's  creditors  to  take  wife's  property 
reducing  her  to  want;  Van  Epps  t.  Van  Deusen,  4  Paige,  64,  holding  that  hus- 
band's assignee  for  creditors  takes  wife's  property  subject  to  right  to  support 
therefrom;  Carleton  v.  Banks,  7  Ala.  32  (dissenting  opinion),  on  right  of 
husband's  creditors  in  wife's  estate. 
Assignability  of  Judgment. 

Cited  in  note  in  78  A.  S.  R.  47,  on  assignability  of  judgments  at  common  law 
and  under  statutes. 

17  AM.  DEC.  74,  BVANS  ▼.  SMITH,  5  T.  B.  MON.  ft. 
Repetition  of  words  as  slander. 

Cited  in  Davis  v.  Sladden,  17  Or.  259,  21  Pac.  140,  holding  slanderous  words 
not  justified  as  being  repetition  of  what  another  said. 

Cited  in  reference  note  in  66  A.  D.  348,  on  liability  for  repetition  of  slander 
already  in  circulation. 
Brldenoe  In  action  for  slander. 

Cited  in  note  in  55  A.  S.  R.  611,  on  right  to  prove  other  origin  of  defamatory 
charge,  in  mitigation  of  damages. 

Distinguished  in  Porter  v.  Henderson,   11   Mich.  20,  82  A.  D.  50,  holding  in 
action  for  slander  charging  perjury,  evidence  inadmissible  that  plaintiff  called 
defendant  liar  and  perjured  wretch. 
Admissibility  of  declarations. 

Cited  in  reference  notes  in  42  A.  D.  609,  on  admissibility  of  declarations  as 
part  of  res  gestce;  40  A.  D.    108,  as   to  when   declarations  are  admissible  in 
evidence  as  part  of  res  gesia, 
—  Admissions  of  husband. 

Cited  in  Shaddock  v.  Clifton,  22  Wis.  114,  94  A.  D.  588,  holding  statement 
by  husband  as  to  cause  of  accident  admissible  in  action  by  husband  and  wife 
for  injuries. 

Evidence  as  to  compromise. 

Cited  in  Jenness  v.  Jones,  68  N.  H.  475,  44  Atl.  607,  holding  independent 
admissions  in  course  of  compromise,  admissible;  Illinois  C.  R.  Co.  v.  Manion, 
113  Ky.  7,  101  A.  S.  R.  345,  67  S.  W.  40,  holding  letter  oflFering  to  compromise 
claim  for  extra  work  admissible  on  question  of  extent  of  work;  Courtland  v. 
Tarlton,  8  Ala.  532,  holding  letter  offering  to  pay  what  was  right  inadmissible 
in  assumpsit  against  writer;  Colburn  v.  Groton,  66  N.  H.  151,  22  L.R.A.  763, 
28  Atl.  95,  holding  question  whether  payment  of  claim  admission  of  liabillity 
or  purchase  of  peace  for  court. 

Cited  in  reference  notes  in  76  A.  S.  R.  551,  on  evidence  of  offers  of  com- 
promise; 101  A.  S.  R.  350,  on  admissibility  of  statements  made  during  nego- 
tiation for  compromise;  82  A.  D.  213,  on  admissibility  of  statements  of  fact 
made  in  negotiations  for  compromise. 
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Proof  of  bad  character. 

Cited  in  Dimick  v.  Downs,  82  111.  670,  holding  plaintiff's  want  of  chastity 
not  provable  in  action  for  assault  and  battery. 
— >Of  witness. 

Cited  in  Gilbert  v.  Sheldon,  13  Barb.  623,  holding  proof  of  witness's  general 
bad  character  admissible;  United  States  v.  Vansickle,  2  McLean,  219,  Fed.  Gas. 
No.  16,609,  holding  particular  a<;t8  of  unchastity  not  provable  against  witness 
on  prosecution  for  corruption  of  officer;  Merriman  v.  State,  3  Lea,  393,  denying 
right  to  impeach  witness  in  murder  prosecution  by  proving  birth  of  bastard 
children;  Turner  v.  King,  98  Ky.  253,  32  S.  W.  941,  denying  right  in  will  con- 
test to  show  that  witness  had  sixteen  years  before  been  prostitute;  Com.  v. 
Welch,  111  Ky.  530,  63  S.  W.  984,  holding  statute  that  witness  shall  not  be 
impeached  by  evidence  of  particular  wrongful  acts  applicable  to  defendant  in 
criminal  case. 

Annotation  cited  in  Mclnenry  v.  Irvin,  90  Ala.  275,  7  So.  841,  denying  right  in 
action  for  trespass  to  impeach  witness  by  showing  bad  character  for  virtue. 

Cited  in  reference  notes  in  21  A.  D.  154;  36  A.  D.  765;  39  A.  D.  529,— on 
impeachment  of  witness;  20  A.  D.  94,  on  evidence  of  character  of  witness; 
40  A.  S.  R.  791;  44  A.  S.  R.  203, — on  impeachment  of  witnesses  by  proof  of 
bad  character;  45  A.  D.  230,  on  impeachment  of  witness  by  evidence  of  general 
bad  character;  28  A.  D.  723,  on  evidence  of  general  moral  character  to  impeach 
witness;  73  A.  D.  162,  on  extent  of  inquiry  to  entire  moral  character,  in  im- 
peachment of  witness ;  53  A.  S.  R.  890,  on  evidence  of  truth  and  veracity. 

Cited  in  notes  in  14  L.R.A.(N.S.)701,  705,  on  impeachment  of  character  of 
witnesses;  82  A.  S.  R.  30,  on  impeachment  of  witness  by  proof  of  character; 
73  A.  D.  771,  on  impeachment  of  witness  on  ground  of  character  or  reputation; 
53  A.  S.  R.  480,  on  mode  of  impeachment  by  showing  want  of  chastity. 

17   AM.   DEC.    77,   FARIS  ▼.   DURHAM,    5   T.   B.   MON.    S97. 
Rigbt  to  attack  Judgment  for  fraud. 

Cited  in  reference  notes  in  42  A.  D.  331,  on  right  to  impeach  judgment  for 
fraud  or  collusion;  30  A.  D.  722,  on  voidability  of  judgment  given  to  delay  or 
defraud  creditors. 

Cited  in  notes  in  67  L.R.A.  600,  on  conclusiveness  of  judgment  on  which 
action  to  set  aside  alleged  fraudulent  conveyance  is  based,  as  to  defense  of  fraud 
in  transaction;  67  L.R.A.  605,  on  conclusiveness  of  judgment  on  which  action 
to  set  aside  fraudulent  conveyance  is  based  as  against  attack  by  grantee  on 
ground  of  fraud. 
Rights  of  party  to  fraud. 

Cited  in  Overshiner  v.  Wisehart,  59  Ind.  135,  holding  note  executed  pursuant 
to  fraudulent  scheme  by  maker  and  payee  to  cheat  third  party,  uncollectible; 
Johnson  v.  Stebbins-Thompson  Realty  Co.  177  Mo.  581,  76  S.  W.  1021,  holding 
grantee  from  insolvent  with  knowledge  of  latter's  fraudulent  intent  precluded 
from  questioning  creditor's  judgment. 

17  AM.  DEC.   81,  BROWN  v.  BEAUCHAMP,  5  T.  B.  MON.  418. 
What  is  champerty. 

Cited  in  reference  notes  in  29  A.  D.  136,  on  what  is  champerty;  42  A.  D. 
197,  on  champerty  and  maintenance. 
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Cited  in  notes  in  27  A.  R.  320,  on  ehamperty;  16  A.  D.  317,  defining  main* 
tenanoe;  4  L.RJ^.  113,  on  champerty  and  maintenance. 
Validity  of  chapertona  asreementa. 

Cited  in  Peck  v.  Henricb,  167  U.  6.  624,  42  L.  ed.  302,  17  Snp.  Ct  Rep.  927, 
(affirming  6  App.  D.  C.  273) ;  Backus  ▼.  Byron,  4  Mich.  636, — ^holding  agreement 
to  prosecute  ejectment  at  own  expense  for  portion  of  land  to  be  recovered,  void; 
Johnson  ▼.  Van  Wyck,  4  App.  D.  C.  204,  41  L.R.A.  620,  holding  attorney's 
agreement  to  prosecute  ejectment  at  own  expense  for  half  of  recovery,  void; 
Boardman  v.  Thompson,  25  Iowa,  487,  holding  contract  to  prosecute  negligence 
action  for  25  per  cent  of  recovery,  void;  Quigley  v.  Thompson,  63  Ind.  317, 
holding  contract  to  pay  upon  outcome  of  illegal  suit,  void;  Casserleigh  v.  Wood, 
14  Colo.  App.  266,  59  Pac.  1024,  holding  contract  to  furnish  evidence  to  win 
suit,  void;  Lucas  v.  Allen,  80  Ky.  681,  holding  agreement  of  derk  of  board  of 
aldermen  to  give  infonnation  against  city  in  actions  for  recovery  of  taxes  for 
part  of  recovery,  void;  Waller  v.  Marks,  100  Ky.  541,  38  S.  W.  894,  holding 
agreement  of  heir  to  discontinue  contest  proceedings  for  bequest  omitted  by 
mistake,  valid;  Barker  v.  Barker,  14  Wis.  132,  holding  cbampertous  agreement 
validated  by  blood  relationship  of  parties. 

Cited  in  notes  in  16  A.  D.  319,  on  existence  in  this  country  of  doctrines  of 
champerty  and  maintenance;  16  A.  D.  320,  on  invalidity  of  stipulation  by 
attorney  for  compensation  out  of  recovery;  14  L.RJL  746,  on  cbampertous  con- 
tracts of  laymen  for  defense  of  suits. 

17  AM.  DEC.  84,  MORRISON  ▼.  CAIiDWBIili,  5  T.  B.  MON.  4%€. 
Estoppel. 

Cited  in  notes  in  67  A.  D.  462,  on  estoppel  by  representations,  silence,  etc.; 
67  A.  R.  433,  on  estoppel  by  omission  to  speak. 

—  To  claim  land  generally. 

Cited  in  Clay  v.  Chenault,  123  Ky.  616,  96  S.  W.  1125,  holding  heir  conveying 
to  others  estopped  from  claiming  interest  as  against  deceased  heir;  Houser  v. 
Austin,  2  Idaho,  204,  10  Pac  37,  holding  one  not  estopped  from  showing  extent 
of  leased  premises  in  absence  of  proof  that  lessee  relied  on  statements. 

Cited  in  reference  note  in  56  A.  D.  362,  on  estoppel  of  owner  of  land  in  assert- 
ing title  where  he  acquiesces  in  or  invites  its  disposition  to  another. 

Cited  in  note  in  27  A.  D.  119,  on  estoppel  of  person  entering  under  another's 
title  to  deny  such  title. 

—  After-acquired  title. 

Cited  in  reference  notes  In  62  A.  8.  R.  863,  on  conveyance  of  after-acquired 
title;  41  A.  S.  R.  722,  on  estoppel  to  claim  after-acquired  title. 

Cited  in  notes  in  68  A.  D.  584,  as  to  when  subsequently  acquired  title  by 
grantor  vests  in  grantee;  23  A.  D.  673,  on  grantor's  after-acquired  title  inuring 
to  benefit  of  his  grantee. 
Tmstee's  acquisition  of  adverse  Interest. 

Cited  in  Bowling  v.  Dobyns,  5  Dana,  434,  holding  estate  entitled  to  benefit 
of  trustee's  purchase  of  outstanding  title;  Price  v.  Evans,  26  Mo.  30,  holding 
trustee's  purchase  of  adverse  title  not  inure  to  benefit  of  cestui  que  trust  when 
latter  without  title;  Crumley  v.  Webb,  44  Mo.  444,  100  A.  D.  304,  holding 
trustee's  renewal  of  lease  in  own  name  inures  to  benefit  of  cestui  que  trust, 
although  landlord  refuses  to  renew  to  latter. 
Am.  Dec.  VoL  III.— 23. 
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Cited  in  note  in  47  A.  S.  R.  506,  on  effect  of  trustee's  purchase  of  outstand- 
ing title. 

Trustee*0  right  to  reimbnrsemeiit. 

Cited  in  Baugh  ▼.  Walker,  77  Va.  99,  holding  trustee  in  trust  deed  entitled 
to  reimbursement  for  sum  paid  to  discharge  vendor's  lien. 
Damages  as  ground  for  rescission. 

Cited  in  Terrill  v.  Herron,  4  J.  J.  Marsh.  519,  holding  right  to  damages  for 
breach  of  contract  not  ground. 

17  AM.  DEO.  0«,  MITCHEIili  t.  VANCE,  5  T.  B.  MON.  528. 
Validity  of  bonds. 

Cited  in  Morgan  v.  Hale,  12  W.  Va.  713,  holding  bond  for  taxes  void  under 
statute;  Porter  v.  Daniels,  11  W.  Va.  250,  sustaining  bond  taken  by  sheriff  to 
suspend  execution;  Moore  v.  Allen,  3  J.  J.  Marsh.  612,  denying  authority  of 
jailer  to  take  bond  from  debtor  to  keep  jail  limits;  Whitsett  v.  Womack,  8  Ala. 
466,  holding  replevin  bond  not  executed  as  required  by  statute  unenforceable. 
lilability  of  officer. 

Cited  in  Potts  v.  Com.  4  J.  J.  Marsh.  202,  20  A.  D.  213,  holding  officer  liable 
on  bond  for  failure  to  sell  property  levied  on. 

Validity  of  agreements. 

Cited  in  reference  notes  in  40  A.  D.  524;  94  A.  8.  R.  508, — on  contracts  against 
public  policy. 
—  With  officers. 

Cited  in  Kick  v.  Merry,  23  Mo.  72,  66  A.  D.  658,  holding  promise  to  reward 
policeman  for  doing  duty,  void;  Packard  v.  Tisdale,  50  Me.  376,  holding  action  not 
maintainable  by  collector  upon  promise  to  pay  tax  in  consideration  of  his  for- 
bearance to  collect  as  required  by  law. 

Cited  in  reference  notes  in  55  A.  S.  R.  619,  on  invalidity  of  contracts  with  public 
officers;  66  A.  D.  660,  on  lack  of  consideration  for  promise  to  reward  constable 
for  arresting  criminal. 

Cited  in  note  in  66  A.  D.  511,  on  invalidity  of  agreements  to  influence  action  of 
officers. 
Demurrer  to  answer. 

Cited  in  Young  v.  Duhme,  4  Met.  (Ky.)  239,  holding  whole  pleadings  brought 
before  court  by  demurrer  to  answer. 

17  AM.  DEC.  98,  CROCKETT  t.  liASHBROOK,  5  T.  B.  MON.  5S1. 
Title  by  adverse  possession. 

Cited  in  Taylor  v.  Cox,  2  B.  Mon.  429,  holding  occupation  for  twenty  years 
under  junior  patent  superior  to  conflicting  senior  patent;  Shrieve  v.  Summers, 
1  Dana,  239,  holding  patentee  protected  as  to  land  inclosed  twenty  years  before 
ejectment;  Brown  v.  Anderson,  90  Ind.  98,  holding  title  acquired  by  occupan<7 
for  twenty  years  of  land  to  fence  not  on  line. 

Cited  in  reference  notes  in  42  A.  S.  R.  649,  on  title  by  adverse  possession; 
72  A.  D.  142,  on  what  adverse  possession  is  sufficient  to  maintain  ejectment. 

Cited  in  note  in  95  A.  S.  R.  675,  on  force  and  effect  of  prescriptive  title  in  eject- 
ment suit. 
Ejectment  against  landlord  and  tenant. 

Cited  in  Peters  v.  Allison,  1  B.  Mon.  232,  36  A.  D.  574,  holding  landlord  dis- 
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charged  by  discontinuance  of  ejectment  against  tenant;  Buford  ▼.  Gaines,  8  J.  J. 
Marsh.  34»  sustaining  right  of  bmdlord  to  defend  for  tenant  in  ejectment. 
Ooii^iuil<vene08  of  Judgment. 

Cited  in  reference  note  in  24  A.  D.  319,  on  effect  of  judgment  in  ejectment. 
Cited  in  notes  in  37  A.  D.  692 ;  64  A.  D.  548,— on  conclutiyeness  of  judgment  in 
ejectment;  98  A.  D.  784,  on  scope  of  estoppel  of  verdict  on  judgment  in  second 
action. 

Order  of  restltatlon. 

Cited  in  Norton  v.  Sanders,  3  J.  J.  Marsh.  3,  holding  order  of  restitution  proper 
when  property  taken  under  void  process;  Frank  t.  Hickman,  7  J.  J.  Marsh.  835, 
holding  order  of  restitution  not  proper  on  motion  in  favor  of  tenant  not  evicted  on 
writ 

Cited  in  reference  note  in  28  A.  D.  437,  as  to  when  writ  of  restitution  will  be 
granted. 
Estoppel  by  plea  in  former  suit. 

Cited  in  Hill  v.  Huckabee,  70  Ala.  183,  holding  sworn  plea  alleging  removal  of 
administratrix  in  former  action  estoppel  to  denying  removal  in  subsequent  suit; 
Philadelphia,  W.  k  B.  R.  Co.  v.  Howard,  13  How.  307,  14  L.  ed.  167,  holding  in 
action  whether  paper  bore  corporate  seal,  evidence  admissible  to  show  that  in 
former  suit  it  was  so  regarded  by  defendants ;  Pepper  v.  Shepherd,  4  Mackey,  289, 
denying  right  of  beneficiary  in  action  to  enforce  trust  to  claim  same  satisfied  by 
first  sale,  and  also  to  demand  second  sale. 

Cited  in  reference  note  in  58  A.  D.  382,  on  pleas  in  action  of  trespass  quare 
elausum  fregii. 
Estoppel  to  show  tmth  of  statements. 

Cited  in  Morgan  v.  Spangler,  14  Ohio  St.  102,  holding  party  making  admis- 
sions not  estopped  as  to  strangers  hearing  them  from  showing  truth. 
Plea  of  Uberum  tenementom. 

Cited  in  Mclnemy  v.  Irvin,  90  Ala.  275,  7  So.  841,  holding  defective  conveyance 
provable  in  trespass  by  one  holding  by  adverse  possession  without  plea  of  Uberum 
tenementum. 

Cited  in  reference  notes  in  30  A.  D.  348;  46  A.  D.  128,-~on  plea  of  Uberum 
tenementum  in  trespass  quare  elautum  f regit;  24  A.  S.  R.  737,  on  manner  of 
raising  question  of  title  in  possessory  actions. 

17  AM.  DEO.  Ill,  OVERTON  v.  IjACY,  8  T.  B.  MON.  IS. 
Rights  of  purchaser  on  Judicial  sale. 

Cited  in  Mead  v.  Altgeld,  33  III.  App.  373,  holding  purchaser  of  real  estate  on 
judicial  sale  entitled  to  good  title  beyond  reasonable  doubt. 

17  AM.  DEO.  115,  RICE  v.  8POTSWOOD,  8  T.  B.  MON.  40. 
Necessary  parties. 

Cited  in  reference  note  in  89  A.  D.  383,  on  who  are  necessary  parties. 

17  AM.  BBC.  118,  MHiliS  v.  ISEE,  8  T.  B.  MON.  91. 
Compromise  of  <dalms. 

Cited  in  Kome  v.  Kome,  30  W.  Va.  1,  3  S.  E.  17,  sustaining  compromise  of 
doubtful  claims;  Jarrett  v.  Nidcell,  4  W.  Va.  278,  holding  that  court  will  not  in- 
vestigate different  claims  for  purpose  of  setting  aside  compromise. 
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Cited  in  reference  notes  in  26  A.  D.  61,  on  compromise  of  doubtful  claim;  90  A. 
D.  242,  on  setting  aside  compromise  of  doubtful  claim  for  fraud;  57  A.  D.  219, 
on  setting  aside  compromise  for  fraud  or  imposition  only. 

Cited  in  note  in  15  L.R.A.  439,  as  to  whether  claim  must  be  doubtful  to  sustain 
a  compromise. 
Silence  as  fraud. 

Cited  in  Smith  ▼.  Fisher,  5  J.  J.  Marsh.  188,  holding  yendor's  silence  as  scarcity 
of  iron  in  region  not  ground  for  setting  aside  sale  of  iron  wells. 

Cited  in  reference  notes  in  16  A.  S.  R.  260,  on  concealment  as  fraud;  44  A.  D. 
463,  as  to  when  suppression  of  truth  constitutes  fraud ;  27  A.  D.  550,  on  suppres- 
sion of  the  truth  or  suppression  of  untruth  as  ground  for  rescission;  90  A.  D.  428, 
on  concealment  of  defects,  fraud,  or  surprise  as  vitiating  contract  of  sale 
Safflclenoy  of  consideration. 

Cited  in  Adams  ▼.  Morton,  37  Iowa,  255,  holding  doubtful  claim  sufficient  con- 
sideration to  support  agreement  to  share  pro  rata  in  distribution  of  attached 
property;  Thompson  v.  Nelson,  28  Ind.  431,  denying  recovery  of  money  paid  in 
settlement  of  bastardy  proceedings  instituted  in  belief  that  plaintiff  pregnant; 
Nicewanger  v.  Bevard,  17  Ind.  621,  holding  compromise  of  fraudulent  bastardy 
proceeding  no  consideration  for  vote. 

Cited  in  reference  note  in  67  A.  D.  305,  on  compromise  of  doubtful  claim  as 
consideration  for  a  contract. 

17  AM.  DEC.  127,  WEBBER  v.  COX,  6  T.  B.  MON.  110. 
Irregularities  in  levy  and  sale  on  execution. 

Cited  in  Satterwhite  v.  Melczer,  3  Ariz.  162,  24  Pac.  184  (dissenting  opinion), 
on  sheriff's  reduction  to  possession  of  property  levied  upon;  Ganong  v.  Green,  64 
Mich.  488,  31  N.  W.  461,  holding  execution  sale  not  invalidated  by  failure  to 
insert  name  of  party  in  notice;  Draper  v.  Bryson,  17  Mo.  71,  57  A.  D.  257,  holding 
sheriff's  sale  not  invalidated  as  to  innocent  purchaser  by  failure  to  give  notice  of 
sale. 

Cited  in  reference  note  in  24  A.  D.  409,  on  want  of,  or  defect  in,  notice  of 
sheriff's  sale. 

Cited  in  notes  in  39  A.  D.  573,  on  sufficiency  of  notice  of  sale  on  execution; 
44  A.  D.  240,  on  effect  of  execution  or  judicial  sale  in  case  of  failure  to  advertise 
or  properly  give  notice;  21  L.  ed.  U.  S.  466,  as  to  whether  purchaser  at  judicial 
sale  is  protected  against  irregularities  in  the  proceedings  or  sale. 
—  Directory  provisions  of  statute  as  to. 

Cited  in  Hibberd  v.  Smith,  67  Cal.  547,  56  A.  R.  726,  4  Pac.  473;  Frink  v.  Roe, 
70  Cal.  296,  11  Pac.  820;  Blood  v.  Light,  38  Cal.  649,  99  A.  D.  441,— holding 
statute  as  to  manner  of  executing  levy,  directory;  Burton  v.  Kipp,  30  Mont.  275, 
76  Pac.  563,  holding  statute  as  to  notice  of  judicial  sale,  directory. 

17  AM.  DEC.   ISO,  AliliBN  v.  TOUNO,  •  T.  B.  MON.  1S6. 
Verdict  for  defendant  for  laclc  of  proof. 

Cited  in  Binewicz  v.  Haglin.  103  Minn.  297,  15  L.R.A.(N.S.)   1096,  115  N.  W. 
271,  sustaining  verdict  for  defendant  in  negligence  action  where  no  evidence  as  to 
how  accident  happened. 
Impeachment  of  witness. 

Cited  in  reference  notes  in  21  A.  D.  154;  36  A.  D.  765;  39  A.  D.  529,— on  im- 
peachment of  witness;  45  A.  D.  230,  on  impeachment  of  witness  by  evidence  of 
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general  bad  character;  28  A.  D.  723,  on  evidence  of  general  moral  character  to  im- 
peach wiUiess;  73  A.  D.  162,  on  extent  of  inquiry  to  entire  moral  character,  in 
impeachment  of  witness. 

Cited  in  notes  in  73  A.  D.  771,  on  impeachment  of  witness  on  ground  of  char- 
acter or  reputation;  82  A.  S.  R.  30,  on  impeachment  of  witness  by  proof  of  char- 
acter; 14  LJLA.(N.8.)  701,  on  impeachment  of  character  of  witnesses. 

17  AM.  BBC.  ISS,  TATIiOR  t.  BRADSHAW,  •  T.  B.  MON.  145. 
Belief  In  eqolty  against  Judgment. 

Cited  in  Vardeman  ▼.  Edwards,  21  Tex.  737,  sustaining  equity's  refusal  to  set 
aside  judgment  of  court  of  law  in  absence  of  fraud. 

Cited  in  notes  in  21  A.  D.  630,  as  to  when  equity  will  not  relieve  against  judg- 
ment at  law ;  64  A.  D.  466,  on  equitable  relief  against  judgment  at  law  where  no 
defense  was  interposed;  10  A.  D.  609,  as  to  how  and  when  new  trial  at  law  is 
obtainable  in  equity. 
Silence  as  firmnd. 

Cited  in  Smith  t.  Fisher,  6  J.  J.  Marsh,  188,  holding  failure  of  vendor  of  iron 
mills  to  disclose  scarcity  of  iron  in  region  no  ground  for  setting  aside  sale;  Wil- 
liams V.  Beazley,  3  J.  J.  Marsh.  677,  den3ring  liability  for  fraud  in  remaining 
silent  as  to  correctness  of  opinion  of  stranger  with  reference  to  contract. 
Admissions  by  demurrer. 

Cited  in  reference  note  in  44  A.  D.  723,  on  admission  of  all  allegations  well 
pleaded  by  demurrer. 

17  AM.  DBO.  1S6,  BOGHT  ▼.  BANKS,  6  T.  B.  MON.  lOS. 
Who  are  bona  fide  purchasers. 

Cited  in  reference  notes  in  26  A.  D.  632,  defining  bona  fide  purchaser ;  24  A.  D. 
236,  on  who  are  bona  fide  purchasers;  41  A.  D.  268.  on  who  are  bona  fide  hold- 
ers; 25  A.  D.  108;  42  A.  D.  627;  4  A.  S.  R.  417,--on  necessity  of  payment  of 
consideration  before  notice  to  constitute  one  a  bona  fide  purchaser. 
Constmctlve  notice. 

Cited  in  reference  notes  in  1  A.  D.  695,  on  constructive  notice  of  prior  unre- 
corded conveyance;  60  A.  D.  407,  on  record  of  defectively  acknowledged  deed  as 
notice  to  subsequent  purchasers  and  encumbrancers. 
Jurisdiction  of  equity. 

Cited  in  reference  notes  in  67  A.  D.  200,  on  rules  governing  exercise  of  equity ; 
42  A.  D.  470,  on  decree  of  possession  by  court  of  equity. 

Cited  in  notes  in  74  A.  8.  R.  388,  on  jurisdiction  of  equity  to  enforce  liens; 
46  A.  D.  92,  on  equity's  jurisdiction  to  remove  encumbrances  and  claims  likely  to 
lessen  value  of  land. 
Bona  flde  purchaser's  protection  against  lien. 

Cited  in  Deskins  v.  Big  Sandy  Co.  121  Ky.  601,  89  S.  W.  696,  holding  doctrine 
of  bona  fide  purchaser  without  notice  inapplicable  to  purchase  of  equitable  title  on 
judicial  sale;  Houston  v.  Stanton,  11  Ala.  412,  holding  purchaser  without  knowl- 
edge of  lien  protected  to  extent  of  payments  before  notice ;  McLaurie  v.  Thomas,  39 
HL  291,  holding  residue  purchased  by  one  with  notice  of  unpaid  purchase  price 
and  that  balance  free  of  lien,  chargeable  with  whole  sum. 

Cited  in  reference  notes  in  29  A.  D.  66,  on  rights  of  innocent  purchasers ;  38  A. 
S.  R  826,  on  validity  of  vendor's  lien  as  against  purchaser  without  notice;  24  A. 
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D.  692,  on  nonenforceability  of  lien  against  subpurchaser  for  valuable  ooiiBidera* 
tion  without  notice. 

Cited  in  note  in  10  E.  R.  C.  644,  on  protection  of  bona  fide  purohaaer  against 
equities. 
Vendor's  Hen. 

Cited  in  reference  notes  in  52  A.  D.  66,  on  vendor's  lien  on  conveyance  of 
land;  50  A.  D.  548,  on  enforceability  of  vendor's  lien  against  vendee  or  those 
claiming  under  him. 
Ix>88  of  lien  on  land. 

Cited  in  Brown  v.  Morison,  5  Ark.  217,  holding  lien  on  land  for  purchase  price 
lost  by  taking  vendee's  votes  with  personal  security. 

Cited  in  reference  notes  in  24  A.  D.  692,  on  waiver  of  purchase-money  lien;  81 
A.  D.  241,  on  effect  of  taking  note  or  bond  on  vendor's  lien;  47  A.  D.  Ill,  on 
waiver  of  vendor's  lien  by  taking  security  other  than  vendees. 

Cited  in  notes  in  21  L.  ed.  U.  S.  859,  as  to  how  liens  are  waived;  28  A.  D.  199, 
on  existence,  waiver,  and  assignability  of  vendor's  lien. 
Discharge  of  Hen  for  costs. 

Cited  in  Aurora  ex  rel.  Williams  v.  Lindsay,  146  Mo.  509,  48  8.  W.  642,  holding 
city's  lien  for  costs  discharged  by  owner's  payment  of  taxes  upon  collector's  state- 
ment that  no  suit' is  pending. 
Compliance  witti  statute  as  to  sale. 

Cited  in  Brownfield  v.  Dyer,  7  Bush,  506,  holding  judgment  for  sale  of  slaves 
void  unless  record  show  compliance  with  statute;  Alexander  v.  Aud,  121  Ky.  105, 
88  S.  W.  1103,  holding  officers  required  to  sell  land  for  taxes  presumed  to  have 
ccMuplied  with  statute. 

Cited  in  reference  note  in  42  A.  D.  484,  on  necessity  of  strict  compliance  with 
statute  as  to  tax  sale. 
Proof  of  tax  sale. 

Cited  in  McCready  v.  Sexton,  29  Iowa,  356,  4  A.  R.  214,  holding  treasurer's 
certificate  of  tax  sale  evidence  as  to  manner  of  sale. 
Bona  fldes  as  to  note. 

Cited  in  Colby  v.  Parker,  34  Neb.  510,  52  N.  W.  693,  holding  proof  of  indorsee's 
absence  of  knowledge  necessary  after  proof  of  usury  in  note ;  Wood  v.  Raybum,  18 
Or.  3,  22  Pac.  521,  holding  proof  of  payment  before  notice  of  defect  necessary  to 
show  bona  fides. 
Collateral  attack  on  Judgment. 

Cited  in  Newcomb  v.  Newcomb,  13  Bush,  544,  26  A.  R.  222,  holding  immimity 
of  judgment  of  divorce  from  collateral  attack  inapplicable  where  wife  confined  in 
asylum  in  another  state  constructively  served. 
Validity  and  effect  of  tax  sale. 

Cited  in  reference  notes  in  36  A.  S.  R.  961,  as  to  when  tax  sales  are  defeated; 
76  A.  D.  406,  on  tax  sale  of  land  on  which  no  taxes  were  due  conveying  no 
title. 
Sale  after  discharge  of  Judgment. 

Cited  in  Lee  v.  Rogers,  2  Sa^^-y.  549,  Fed.  Cas.  No.  8,201,  holding  sale  to  bona 
fide  purchaser  under  paid  judgment,  void. 
What  subject  to  levy. 

Cited  in  reference  notes  in  24  A.  D.  436;  26  A.  D.  231,— on  property  subject  to 
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execuUan;  28  A.  D.  268,  on  property  subjeet  to  attachment  of  exeeution;  32  A. 
B.  167,  on  eqnitable  interesta  as  not  lobjeet  to  execution. 
KstabUBlimeiit  of  tlUe. 

Cited  in  Sharon  v.  Tucker,  144  U.  8.  533,  36  L.  ed.  532,  12  Sup.  Ct.  Rep.  720, 
holding  bill  in  equity  maintainable  by  one  gaining  title  by  adverse  possession 
to  have  title  judicially  determined ;  Title  k  Document  Restoration  Co.  t.  ELerrigan, 
150  CaL  289,  119  A.  a  R.  199,  8  LJUL.(NJ3.)  682,  88  Pac  356,  sustaining  e» 
parte  proceedings  for  establishment  of  lost  record  title  where  no  adverse  claim- 
ants; Coleman  v.  Kenton,  5  J.  J.  Marsh.  44,  holding  proceedings  relating  to  title 
to  land  void  for  f^lure  to  bring  in  heirs  of  former  owner. 
Remedy  in  case  of  lost  deed. 

Cited  in  Lancy  v.  Randlett,  80  Me.  169,  6  A.  S.  R.  169,  13  Atl.  686,  holding  bill 
in  equity  maintainable  for  discovery  of  lost  deed. 

Cited  in  reference  note  in  54  A.  D.  457,  on  equity  decreeing  execution  of  sub- 
stitute for  lost  or  destroyed  deed. 
Record  of  copy  of  conveyance. 

Cited  in  Central  Trust  Co.  v.  Georgia  P.  R.  Co.  83  Fed.  386,  holding  record  of 
copy  of  railroad  mortgage  not  good  as  constructive  notice;  Shelton  v.  Armor,  13 
Ala.  647,  holding  copy  of  deed  offered  in  evidence  as  recorded  instrument,  inad- 
missible. 
Publication  of  notice. 

Cited  in  Brown  v.  Woods,  6  J.  J.  Marsh.  11,  holding  certificate  of  publication  of 
notices  by  editor  instead  of  printer,  insufficient. 

17  AM.  DEC.  157,  COOK  ▼.  VIMONT,  •  T.  B.  MON.  S84. 
Conclusiveness  of  decision. 

Cited  in  Boyd  v.  State,  53  Ala.  601,  holding  decision  of  court  on  merits  con- 
clusive between  parties. 

Cited  in  reference  notes  in  24  A.  D.  615,  as  to  when  former  judgment  is  a  bar; 
52  A.  D.  225,  as  to  when  judgments  are  not  a  bar  to  subsequent  actions. 

Cited  in  notes  in  21  A.  D.  327,  on  res  judicata;  23  A.  D.  449,  on  res  judicata  as 
estoppel;  26  A.  D.  609,  as  to  when  former  judgment  is  a  bar  or  estoppel;  26  A.  D. 
610,  o  nadmissibility  and  effect  of  former  recovery  as  evidence  under  general 


17  AM.  DEO.   159,  FRANKFORT  &  S.  T.  CO.  ▼.  CHURCHILIi,  •  T.  B. 

MON.  427. 
Corporation  as  bound  by  acts  of  agent. 

Cited  in  Rives  v.  Montgomery  South  PI.  Road  Co.  30  Ala.  92,  holding  corpora- 
tion not  bound  by  declarations  of  officers  as  to  location  of  railroad;  Wall  v. 
Niagara  Min.  &  Smelting  Co.  20  Utah,  474,  59  Pac.  399,  holding  corporation  not 
bound  by  unaccepted  contract  made  by  promoter. 

Cited  in  reference  notes  in  43  A.  D.  472,  on  corporate  ratification  of  acts  of 
agents;  34  A.  D.  329,  on  corporate  liability  for  acts  of  agents;  61  A.  D.  73,  on 
agent's  implied  authority  to  bind  corporation. 

Cited  in  notes  in  13  A.  S.  R.  29.  on  liability  of  corporation  for  contracts  of  its 
members;  26  L.R.A.  550,  on  receiving  benefits  from  contracts  of  promoters  so  as 
to  render  corporation  liable. 
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Inj auction  against  Judgments. 

Cited  in  reference  note  in  91  A.  D.  462,  as  to  when  injiuMstions  against  indg- 
ments  will  issue. 

17  AM.  DEC.  1«1,  RANKIN  t.  RANKIN,  •  T.  B.  MON.  5S1. 
Who  may  make  will. 

Cited  in  Shields  v.  Sbiff,  36  La.  Ann.  644,  denying  power  of  one  to  make  will 
whose  property  is  subject  to  confiscation. 
lilfe  sentence  as  affecting  property  rights. 

Cited  in  Avery  v.  Everett,  110  N.  Y.  317,  6  A.  S.  R.  368,  1  L.R.A.  264,  18  N.  E. 
148,  holding  life  estate  not  defeated  by  sentence  to  life  imprisonment;  Davis  v. 
Laning,  85  Tex.  39,  34  A.  S.  R.  784,  18  L.R.A.  82,  19  S.  W.  846,  holding  descent  not 
cast  under  statute  by  life  imprisonment. 

Cited  in  note  in  17  L.R.A.(N.S.)  602,  as  to  when  suspension  of  civil  or  political 
rights  of  one  under  sentence  commences. 

17  AM.  DEC.  166,  GRAHAM  v.  GRAHAM,  •  T.  B.  MON.  561. 
Right  to  dower. 

Cited  in  notes  in  81  A.  D.  326;  116  A.  S.  R.  900,— on  right  to  dower  in  equitable 
estate  of  husband. 
Widow's  right  to  house. 

Cited  in  Doe  ex  dem.  Shelton  v.  Carrol,  16  Ala.  148;  Inge  v.  Mnrphy,  14  Ala. 
289, — holding  until  assignment  of  dower  widow  entitled  to  reside  in  deceased 
husband's  house. 

Cited  in  reference  note  in  76  A.  D.  368,  on  payment  of  rents  of  deceased  hus- 
band's mansion  to  widow  until  assignment  of  dower. 
Cotenant's  liability  for  repairs  and  to  account. 

ated  in  Ward  v.  Ward,  40  W.  Va.  611,  62  A.  S.  R.  911,  29  L.ILA.  449,  21  a  E. 
746,  denying  right  of  tenant  in  common  to  compel  cotenant  to  contribute  to  cost 
of  repairs  already  made;  O'Bannon  v.  Roberts,  2  Dana,  54;  Autrey  v.  Frieze,  59 
Ala.  587, — ^holding  tenant  in  common  bound  to  account  to  cotenant  for  profits  of 
land. 

Cited  in  notes  in  29  L.R.A.  450,  on  liability  of  cotenants  for  improvements; 
52  A.  S.  R.  935,  on  cotenant's  liability  for  improvements  on  common  property; 
28  L.R.A.  854,  on  liability  of  coparceners  to  account  for  use  and  occupation  and 
rents  and  profits ;  28  L.R. A.  855,  on  deduction  on  account  by  cotenant  for  use  and 
occupation  and  rents  and  profits. 

17  AM.  DEC.  168,  MORFORD  v.  MASTIN,  6  T.  B.  MON.  600. 
Prerequisites  to  recovery  on  entire  contract. 

Cited  in  Badgley  v.  Heald,  9  111.  64,  holding  full  performance  of  entire  con- 
tract for  services  necessary  to  recovery ;  Eldridge  v.  Rowe,  7  III.  91,  43  A.  D.  41, 
denying  right  to  recover  for  time  worked  under  entire  contract  requiring  pay- 
ment at  end  of  term;  Escott  v.  White,  10  Bush,  169,  sustaining  right  to  recovery 
on  quantum  meruit  under  contract  for  services  defectively  executed. 

Cited  in  reference  notes  in  51  A.  D.  629,  on  contracts  held  to  be  indivisible; 
63  A.  S.  R.  202,  <mi  conditions  precedent  to  recovery  on  contract;  82  A.  S.  R.  190, 
on  right  to  recovery  where  one  party  fails  to  perform  contract;  26  A.  D.  625, 
on  necessity  of  averring  performance  or  offer  thereof  by  plaintiff. 

Cited  in  notes  in  59  A.  S.  R.  283,  on  full  performance  of  entire  contract;  59  A. 
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S.  R.  287,  as  to  wben*oomplete  performance  is  essential  to  cause  of  acticm  on 
building  and  analogous  contracts;  23  A.  D.  706,  on  loss  of  right  to  recover,  under 
contract,  special  covenants  of  which  are  not  complied  with;  64  A.  D.  479,  on 
failure  to  comply  with  terms  of  special  contract  as  affecting  right  to  recover  there- 
on. 

Waiver  of  breach  of  contract. 

Cited  in  Ludlow  Lumber  Co.  v.  Kuhling,  119  Ky.  261,  115  A.  8.  R.  264,  83  S.  W. 
634,  sustaining  right  to  recovery  for  breach  of  contract  in  defective  construction 
of  house  after  going  into  possession. 

Cited  in  reference  note  in  74  A.  D.  165,  on  acceptance  of  work  as  waiver  of  its 
quality. 

Cited  in  notes  in  37  A.  S.  R.  540,  on  acceptance  of  part  performance  of  con- 
tract of  construction,  as  waiver  of  full  performance;  116  A.  S.  R.  267,  on  using 
tnd  paying  for  building  as  waiver  of  imperfect  performance  of  contract  to  erect 
structure;  16  L.R.A.(N.S.)  489,  on  effect  of  use  of  building  by  owner  as  an  ac- 
ceptance of  work  of  construction  or  repair. 
Necessity  of  demand. 

Cited  in  reference  note  in  26  A.  D.  620,  on  demand  as  prerequisite  to  action. 
Sufficiency  of  demand  for  performance. 

Cited  in  Stringham  v.  Davis,  23  Wash.  668,  63  Pac  230,  holding  demand  for 
cows  to  be  given  in  payment  for  work  made  upon  custodian,  sufficient. 

17   AM.   DEC.    175,   GOICOEOHEA   ▼.    LOUISIANA   STATE   INS.   CO.    « 
KART.  N.  S.  51. 

Warranties  in  marine  policy. 

Cited  in  Empire  Parish  Packet  Co.  v.  Union  Ins.  Co.  32  La.  Ann.  1081,  holding 
insurer  discharged  by  breach  of  warranty  in  marine  insurance  policy. 

Cited  in  notes  in  40  A.  D.  349,  as  to  what  constitutes  warranty  in  insurance 
policy;  40  A.  D.  349,  on  necessity  that  warranty  in  policy  be  strictly  kept. 

Distinguished  in  Caldwell  v.  Western  M.  &  F.  Ins.  Co.  19  I^.  42,  36  A.  D.  667, 
holding  warranty  of  seaworthiness  not  broken  by  occasional  absence  of  deck- 
hand. 
Ck>nst3raction  of  Insurance  contracts. 

Cited  in  note  in  14  E.  R.  C.  14,  on  rules  of  construction  of  contracts  of  insur- 
ance. 
—  Conflict  between  written  and  printed  parts  of  policy. 

ated  in  Goss  v.  Citizens'  Ins.  Co.  18  La.  Ann.  97;  The  Orient,  16  Fed.  910,— 
holding  warranty  of  seaworthiness  not  broken  by  occasional  absence  of  deck 
printed. 

Cited  in  reference  note  in  51  A.  S.  R.  881,  on  control  of  written  over  printed 
matter  in  insurance  policy. 

17  AM.  DEO.  179,  BARRERA  ▼.  ALPUENTE,  6  MART.  N.  S.  60. 
Conflict  of  laws. 

Cited  in  Scott  t.  Key,  11  La.  Ann.  232,  holding  right  of  illegitimate  chid  to 
inherit  determined  by  law  of  domicil;  Caballero  v.  The  Executor,  24  La.  Ann. 
673  (dissenting  opinion),  on  domicil  of  origin  as  determining  condition  of  minor. 

Cited  in  reference  notes  in  46  A.  D.  485,  on  how  domicil  is  determined;  3& 
A.  S.  R.  100,  on  conflict  of  laws  relative  to  majority  of  infants. 

Cited  in  note  in  6  A.  D.  741,  on  law  of  domicil. 
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—  As  to  contracts.  ' 

Cited  in  Milliken  ▼.  Pratt,  125  Mass.  374,  28  A.  R.  241,  holding  validity  of  con- 
tract determined  by  law  of  place  where  made. 

Cited  in  reference  notes  in  31  A.  D.  270,  on  law  governing  contract;  26  A.  D. 
491,  on  law  governing  interpretation,  construction,  and  validity  of  contracts. 

17  AM.  DEC.  18S,  STYIiBS  v.  McNElIi,  •  MART.  N.  S.  299. 
Notice  of  transfer  of  Jadgment. 

Cited  in  Delassize's  Succession,  8  Rob.  (La.)  259,  holding  notice  to  debtor  of 
assignment  of  judgment  not  required  to  be  in  any  particular  form;  Ayles  v. 
Hawley,  9  La.  Ann.  362,  holding  transfer  of  judgment  incomplete  without  notice  to 
debtor;  Johnson  v.  Boice,  40  La.  Ann.  273,  8  A.  S.  R.  528,  4  So.  163,  holding 
record  of  transfer  of  judgment  insufficient  notice  to  debtor. 

Cited  in  reference  note  in  85  A.  D.  156,  on  necessity  of  notice  of  assignment  of 
judgment  or  chose  in  action. 

17  AM.  DEC.  184,  TOCUM  t.  BUIililT,  •  MLART.  N.  8.  824. 
Validity  of  transfer. 

Cited  in  Evans  v.  Laugh  ton,  69  Wis.  138,  33  N.  W.  573,  holding  insolvent's 
absolute  deed  to  daughter  to  secure  advances  valid  as  to  creditors  to  extent  of 
advances  actually  made. 

Cited  in  reference  note  in  50  A.  D.  804,  on  conveyances  to  hinder,  delay,  or  de- 
fraud creditors. 
Action  to  declare  sale  void. 

Cited  in  Tufts  v.  Tufts,  3  Woodb.  &  M.  456,  Fed.  Cas.  No.  14,233;  Drummond 
V.  Clinton  &  P.  H.  R.  Co.  7  Rob.  (La.)  234, — holding  action  to  set  aside  convey- 
ance necessary  to  reach  property  conveyed  by  debtor  to  third  person. 

Annotation  cited  in  Ahlhauser  v.  Doud,  74  Wis.  400,  43  N.  W.  169,  sustaining 
right  of  creditor  obtaining  lien  upon  debtor's  property  to  maintain  action  in 
equity  to  set  aside  fraudulent  conveyances. 

Cited  in  reference  note  in  28  A.  D.  137,  on  mode  of  setting  aside  fraudulent  con- 
veyances. 
Levy  on  property  transferred  by  debtor. 

Cited  in  Ford  v.  Douglas,  5  How.  143,  12  L.  ed.  89,  denying  right  of  execution 
creditor  to  levy  on  property  transferred  by  judgment  debtor  to  another;  Weathers 
V.  Pecot,  52  La.  Ann.  932,  27  So.  538 ;  Markham  v.  O'Connor,  23  La.  Ann.  688,— 
holding  ownership  of  property  of  vendee  of  judgment  creditor  not  subject  to  at- 
tack on  injunction  by  former  to  stay  execution  sale. 
Liability  for  virongrful  levy. 

Cited  in  Barney  v.  De  Russy,  1  Rob.  (La.)  75,  holding  action  by  sheriff  to  best 
of  knowledge  no  defense  to  levy  on  property  of  wrong  person;  Monday  v.  Wilson, 
4  La.  338:  Presas  v.  Lanata,  11  Rob.  (Ia.)  288, — holding  creditor  liable  for  seiz- 
ing property  sold  by  debtor  to  third  person. 
What  constitutes  gift. 

Cited  in  D'Orgenoy  v.  Droz,  13  La.  382,  holding  transfer  without  price,  gift. 

17  AM.  DEC.   187,  STAOKPOLE  ▼.  HENNEN,  6  MART.  N.  S.  481. 
lilbel  or  slander  In  Judicial  proceedings. 

Cited  in  Clemmons  v.  Danforth,  67  Vt.  617,  48  A.  S.  R.  836,  32  Atl.  626,  holding 
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words  spoken  in  proceeding  to  enforce  claim  Against  decedent's  estate  not  material 
to  issue,  not  privileged. 

Cited  in  reference  notes  in  20  A.  D.  649,  on  liability  for  words  spoken  in  ju- 
dicial proceedings;  34  A.  D.  340,  on  privilege  as  to  words  spoken  in  judicial  pro- 
ceedings; 34  A.  D.  707,  on  liability  of  counsel  for  words  spoken  at  trial;  123  A. 
8.  R.  648,  649,  on  protection  of  attorney  and  counsel  in  respect  to  libel  or  slander 
in  course  of  judicial  proceedings. 

Cited  in  notes  in  22  A.  D.  420;  27  A.  D.  158;  38  A.  D.  541,— on  privileged  com- 
munications; 6  A.  S.  R.  825,  on  words  used  in  course  of  trial  in  absence  of  malice 
not  constituting  slander. 

Distinguished  in  Monroe  v.  H.  Weston  Lumber  Co.  49  La.  Ann.  594,  21  So.  742, 
sustaining  liability  for  libel  in  pleadings  and  brief  in  action. 
Right  to  reoorer  for  slander. 

Cited  in  Carlin  v.  Stewart,  2  La.  73;  Miller  v.  Holstein,  16  La.  395,— holding 
that  absence  of  statutory  provision  does  not  deprive  one  of  right  to  damages  for 
slander  by  another. 

17  AM.  DEO.  195,  TRBMOUIiET  ▼.  0ENA8,  •  MART.  N.  S.  541. 
Reliance  by  sheriff  on  statute  of  limitations. 

Cited  in  note  in  23  A.  D.  191,  on  sheriff's  right  to  plead  limitations  as  to  money 
received  on  execution  which  is  payable  inunediately. 

17  AM.  DEC.  196,  PERCY  ▼.  MIIiliAIJDON,  6  MART.  N.  S.  616. 
Allowance  for  ImproTements. 

Cited  in  Jordan  v.  Anderson,  29  La.  Ann.  749,  holding  wife  entitled  to  benefit  of 
improvements  made  on  her  property  by  husband;  Coffin  v.  Heath,  6  Met.  76,  hold- 
ing doctrine  of  contribution  applicable  to  improvements  by  co-owner. 

Cited  in  reference  note  in  35  A.  S.  R.  420,  on  lien  of  one  cotenant  on  moiety  of 
another. 

Cited  in  notes  in  29  L.R.A.  450,  on  liability  of  cotenants  for  improvements;  62 
A.  D.  484,  on  right  of  cotenant  to  contribution  for  improvements. 

Distinguished  in  Grifi&n  v.  Waters,  1  Rob.    (La.)    149,  holding  claim  for  im- 
provements not  allowable  on  partition. 
Improvements  to  property  held  in  common. 

Cited  in  Kidder  v.  Rixford,  16  Vt.  169,  42  A.  D.  504,  holding  tenant  not  liable 
for  portion  of  ground  cleared  by  cotenant  without  farmer's  knowledge. 

Cited  in  reference  note  in  30  A.  D.  524,  on  improvements  by  one  cotenant. 

17  AM.  DEC.   199,  BEALE  ▼.  DELANCY,  6  MART.  N.  S.  640. 
Fraudulent  sales. 

Cited  in  Planters'  Bank  v.  Watson,  9  Rob.  (La.)  267,  holding  sale  without 
change  of  possession  void  as  to  creditors  of  vendor;  Moore  v.  Wood,  100  111.  451, 
holding  conveyance  with  secret  trust  for  grantor  to  defraud  creditors,  void; 
Dupuy  V.  Dupont,  11  La.  Ann.  226  (dissenting  opinion),  on  relationship  of  par- 
ties as  proof  of  fraudulent  sale;  Benoit  v.  Bcnoit,  3  La.  223,  holding  that  action 
should  be  brought  in  court  of  ordinary  jurisdiction  to  set  aside  conveyance  when 
there  are  no  assets  of  the  estate  on  which  the  court  of  probate  can  act. 

Cited  in  reference  notes  in  21  A.  D.  432;  26  A.  D.  386, — as  to  when  conveyance 
from  father  to  son  is  fraudulent. 
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17  AM.  D£0.  SOI,  RIPLEY  ▼.  BBRRT,  5  ME.  24. 
Rules  as  to  flxlnir  boundaries. 

Cited  in  Hall  v.  Davis,  36  N.  H.  669,  holding  position  of  monnments  controlling 
as  to  location  of  land;  Staub  v.  Hampton,  117  Tenn.  706,  101  S.  W.  776,  holding 
stake  set  in  agreed  corner  controlling  as  to  boundary;  Griffin  ▼.  Bizby,  12  N.  H. 
464,  37  A.  D.  226,  holding  marks  set  by  committee  to  set  off  dower  conclusive; 
Bethel  T.  Albany,  66  Me.  200,  holding  decision  of  commissioners  as  to  town  lines 
conclusive;  Coleman  v.  Lord,  96  Me.  192,  62  Atl.  645;  Thomas  v.  Patten,  13  Me. 
329, — ^holding  when  lot  nimiber  in  plan  only  description  courses  therein  con- 
trolling. 

Cited  in  note  in  4  L.R.A.  426,  on  descriptions  in  deeds. 

17  AM.  DEO.  20S,  GRAVES  v.  FISHER,  5  ME.  60. 
Boundary  on  water. 

Cited  in  note  in  42  L.R.A.  503,  on  effect  of  bounding  grant  on  river  or  tide  water 
on  existence  of  strips  between  land  granted  and  water. 
Award  by  arbitrators. 

Cited  in  notes  in  2  L.R.A.  181,  on  judgment  on  arbitration  award;  25  A.  R 
46,  as  to  what  will  invalidate  arbitrators'  award. 
—  Previous  opinion  formed  by  referee. 

Cited  in  Tyler  v.  Dyer,  13  Me.  41,  holding  unfairness  not  imputable  to  referee 
to  locate  boundary  whose  decision  after  hearing  evidence  is  contrary  to  his  pre- 
judgment. 
Referee's  report  as  basis  of  Judgment. 

Cited  in  Hecker  v.  Fowler,  2  Wall.  123,  17  L.  ed.  759,  holding  report  of  referee 
appointed  by  court  proper  basis  for  judgment. 

17  AM.  DEC.  206,  DEARBORN  v.  PARKS,  5  ME.  81. 
Oral  promise  to  pay  debt  of  anotlier. 

Cited  in  Bennett  v.  Merchantville  Bldg.  &  L.  Asso.  44  N.  J.  Eq.  116,  13  AtU 
852;  Todd  v.  Tobey,  29  Me.  219, — ^holding  promise  to  pay  debt  of  another  within 
statute  of  frauds;  Spann  v.  Cochran,  63  Tex.  240;  Coffin  v.  Bradbury,  89  Me. 
476,  36  Atl.  988, — holding  promise  to  pay  own  debt  in  effect  not  within  statute; 
Besshears  v.  Rowe,  46  Mo.  501,  holding  promise  to  p.ay  debt  of  another  for  which 
promisor  also  liable,  not  within  statute;  Rowe  v.  Whittier,  21  Me.  545,  holding 
writing  necessary  to  validity  of  agreement  to  pa}-  debt  for  which  another  not 
liable;  Stewart  v.  Campbell,  58  Me.  439,  4  A.  R.  296,  holding  oral  promise  to  pay 
another's  debt  in  consideration  of  creditor's  forbearance  to  sue,  void;  True  v. 
Harding,  12  Me.  193,  holding  sureties'  indorsement  of  vote  not  void  for  want  ol 
consideration;  FuUam  v.  Adams,  37  Vt.  391,  holding  retainer  of  attorney  sufficient 
consideration  to  uphold  promise  to  pay  him  debt  due  from  another,  if  promise  in 
writing;  Cosmopolitan  L.  Ins.  Co.  v.  Koegel,  104  Va.  619,  62  S.  E.  166,  holding 
promise  of  one  insurance  company  to  pay  loss  owing  by  another  based  upon  eon- 
sideration,  original  undertaking;  Hooper  v.  Hooper,  32  W.  Va.  526,  9  S.  E.  937; 
Robinson  v.  Oilman,  43  N.  H.  485, — ^holding  original  undertaking  created  by 
promise  to  pay  another's  debt  upon  receipt  of  consideration;  Jones  v.  Palmer,  1 
Dougl.  (Mich.)  379,  holding  debtor's  guaranty  on  note  of  third  party  transferred 
to  creditor,  original  undertaking?:  Goodwin  v.  Bowden,  54  Me.  424,  holding  promise 
of  agent  of  debtor  to  pay  creditor  debtor's  money  in  his  hands,  original  under- 
taking; Mulcrone  v.  American  Liunber  Co.  55  Mich.  622,  22  N.  W.  67,  holding 
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statute  of  frauds  inapplicable  to  agreement  to  pay  third  party's  debt  when  such 
party  discharged  from  original  indebtedness;  Hamlin  v.  Dnimmond,  91  Me.  175, 
^  AtL  651,  holding  statute  of  frauds  inapplicable  to  case  of  novation. 

Cited  in  reference  notes  in  26  A.  D.  249,  as  to  when  promise  to  answer  for  debt 
of  another  must  be  in  writing;  24  A.  D.  746,  on  what  promises  will  be  oonsidered 
originr ' 

Cited  in  notes  in  23  A.  D.  156,  on  parol  promise  to  pay  debt  of  another ;  21  A.  D. 
666,  on  iMirol  undertaking  to  answer  for  debt  or  default  of  another;  95  A.  D.  262, 
263,  on  consideration  in  new  promise  to  take  case  out  of  statute  of  frauds. 
—  Promise  by  purchaser. 

Cited  in  Brown  v.  Attwood,  7  Me.  366,  holding  promise  of  vendee  of  boat  to 
pay  vendor's  debt  to  another  not  void  under  statute  of  frauds ;  Maxwell  v.  Haynes, 
41  Me.  659,  holding  vendee's  oral  promise  to  creditor  of  vendor  to  pay  tatter's 
debt  not  within  statute  of  frauds;  Putney  v.  Famham,  27  Wis.  187,  9  A.  R.  469, 
holding  vendee's  oral  agreement  to  pay  part  of  purchase  price  to  vendor's  credit- 
or, not  within  statute  and  not  subject  vendee  to  garnishment  by  creditor;  Bald- 
win V.  Emery,  89  Me.  496,  36  Atl.  994,  holding  grantees  agreement  in  deed  to  pay 
existing  mortgage  enforceable  by  mortgagee;  Heath  v.  Coreth,  11  Tex.  Civ.  App. 
91,  32  S.  W.  66,  holding  grantee  agreeing  to  assume  payment  of  lien  not  bound 
where  wrong  lot  conveyed;  Morgan  v.  Overman  Silver  Min.  Co.  37  Cal.  534,  hold- 
ing agreement  of  transferee  of  debtor's  property  to  pay  latter's  creditors  valid 
although  not  under  seal;  Lee  v.  Newman,  55  Miss.  365;  Burbank  v.  Gould,  15 
Me.  118, — ^holding  grantee's  promise  to  pay  part  of  consideration  to  third  party 
for  benefit  of  grantor  valid  although  not  in  writing;  ELilbourne  v.  Wiley,  124 
Mich.  370,  83  X.  W.  99,  holding  grantee  taking  land  with  promise  to  pay  at- 
torney having  lien  on  same  for  services,  liable. 
Bight  of  third  person  to  sue  on  contract  lu  his  favor. 

Cited  in  reference  notes  in  37  A.  D.  654;  38  A.  D.  C92;  77  A.  D.  172,--on  right 
of  third  person  to  sue  on  contract  made  for  his  benefit;  22  A.  S.  R.  797,  on  parties 
where  contract  for  benefit  of  third  person. 

Cited  in  notes  in  39  A.  S.  R.  533,  on  promise  for  benefit  of  third  person ;  1  E. 
R.  C.  706,  on  right  of  action  on  contract  made  for  benefit  of  third  person; 
71  A.  S.  R.  200,  202,  on  right  to  enforce  contract  to  pay  another  person's 
debt;  71  A.  S.  R.  184,  on  third  person's  right  to  enforce  contract  for  his  bene- 
fit; 35  A.  D.  621,  on  right  of  third  person  to  avail  himself  of  contract  made  for 
his  benefit;  25  L.R.A.  267,  on  right  of  third  party  to  sue  on  contract  made  for  his 
benefit;  25  L.R.A.  264,  on  right  of  third  party  to  sue  on  contract  made  for  his 
benefit  as  affected  by  statute  of  frauds. 
Parol  erldence  as  to  manner  of  payment. 

Cited  in  Becker  v.  Knudson,  86  Wis.  14,  56  N.  W.  192,  holding  parol  evidence 
admissible  to  show  manner  of  payment  of  consideration  in  deed. 
Acknowledgment  of  payment  In  deed. 

Cited  in  Goodspeed  v.  Fuller,  46  Me.  141,  71  A.  D.  672,  holding  acknowledgment 
not  conclusive. 
Competency  of  witness. 

Cited  in  Mitchell  v.  Cotton,  2  Fla.  136,  holding  in  action  by  payee  against  surety 
on  note,  principal  competent  witness  to  prove  note  usurious. 

17  AM.  DEO.  200,  KENNXSEC  BANK  ▼.  TUOKERMAN,  5  ME.  ISO. 
Discharge  of  surety  or  indorser. 

Cited  in  Williams  v.  Moseley,  2  Fla.  304,  holding  surety  discharged  by  discharge 
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of  maker  of  note;  Read  v.  Cutis,  7  Me.  186,  22  A.  D.  184,  holding  demand  and 
notice  unnecessary  to  charge  one  agreeing  to  pay  debt  in  consideration  of  for- 
bearance to  sue;  Freeman's  Bank  v.  Rollins,  13  Me.  202,  holding  surety  on  not* 
not  discharged  by  mere  delay  of  payee  in  suing  maker;  Page  v.  Webster,  15  Me. 
249,  33  A.  D.  608,  holding  indorser  whose  liability  fixed  not  discharged  by  delay 
in  enforcing  collection  against  maker. 

Cited  in  reference  notes  in  56  A.  D.  676,  on  discharge  of  surety  by  giring 
further  time  pursuant  to  agreement;  61  A.  D.  294,  as  to  when  time  given  to  in- 
dorser of  accommodation  note  does  not  release  maker. 

Cited  in  note  in  23  A.  D.  708,  on  release  of  surety  by  granting  indulgence  to 
principal. 

17  AM.  DBO.  211,  OARDINBR  ▼.  NUTTINO,  5  MB.  140. 
New  promise  remoTlng  liar  of  limitations. 

Cited  in  reference  note  in  39  A.  S.  R.  024,  as  to  who  must  make  new  promise 
which  will  remove  bar  of  limitations. 

CiUd  in  note  in  65  A.  S.  R.  690,  on  payment  or  acknowledgment  by  one  joint 
debtor  before  statute  of  limitations  has  run. 
Independent  covenant  or  promise. 

Cited  in  State,  Wagoner,  Prosecutor,  v.  Watts,  44  N.  J.  L.  126,  holding  covenant 
of  surety  not  invalidated  by  invalidity  of  covenant  of  married  woman;  Davis  v. 
Davis,  98  Me.  136,  56  Atl.  688,  holding  one  not  personally  bound  by  acknowledg- 
ment of  simi  due  made  in  representative  capacity. 
Joint  debtors. 

Cited  in  note  in  65  A.  S.  R.  691,  on  maker  and  indorser  as  joint  debtors. 
Guaranty  as  special  contract. 

Cited  in  Carpenter  v.  Thompson,  66  Conn.  457,  34  Atl.  105,  holding  action  on 
guaranty  on  non-negotiable  note  one  on  special  contract  subject  to  six-year  stat- 
ute of  limitations. 
Agreed  statement  of  facts. 

Cited  in  Pillsbury  v.  Brown,  82  Me.  450,  9  L.R.A.  94,  19  Atl.  858,  holding 
technical  questions  as  to  pleadings  waived  by  submission  to  court  under  agreed 
statement  of  facts;  Machias  Hotel  Co.  v.  Fisher,  56  Me.  321;  Moore  v.  Philbrick, 
32  Me.  102,  52  A.  D.  642, — ^holding  defendant  entitled  to  judgment  upon  agreed 
statement  of  facte  when  same  would  verify  plea  in  bar  of  action. 

17  AM.  DEO.   214,  WHITE  v.  PHIIiBRICHK,   5  ME.    147. 
Effect  of  Judgment  or  bringing  action. 

Cited  in  Jones  v.  Cobb,  84  Me.  153,  24  Atl.  798,  holding  title  to  prc^rly  con- 
verted not  changed  by  owner's  bringing  trover. 

Cited  in  reference  note  in  43  A.  D.  667,  on  effect  of  judgment  against  one  of 
several  joint  tort  feasors. 

Cited  in  note  in  42  A.  S.  R.  434,  on  vesting  of  title  by  judgment  for  value  of 
personal  property  in  action  of  trespass  or  trover. 
—  As  bar  to  other  action. 

Cited  in  Miller  v.  Hyde,  161  Mass.  472,  42  A.  S.  R.  424,  25  L.R.A.  42,  37  N.  B. 
760,  holding  replevin  not  bound  by  former  attachment;  Walker  v.  Fuller,  29  Ark. 
448,  holding  action  for  taking  not  barred  by  return  of  goods;  Sessions  v.  John- 
son, 95  U.  S.  347,  24  L.  ed.  596,  holding  all  joint  wrongdoers  discharged  by  satis- 
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faetioB  by  one;  Lovejoy  v.  Murray,  3  Wall.  1,  18  L.  ed.  120  (affirming  2  Cliff.  191, 
¥ed.  Cas.  No.  9,963),  holding  unBUcoeistuI  action  against  one  trespasser  no  bar  to 
action  against  another;  Severy  v.  Nye,  58  Me.  246,  holding  pendency  of  action 
against  deputy  sheriff  for  trespass  no  bar  to  one  against  sheriff  for  same  cause; 
Emery  y.  Fowler,  39  Me.  326,  63  A.  D.  627,  holding  judgment  in  trespass  against 
master  bar  to  action  against  servant  for  same  cause;  Hopkins  v.  Uersey,  20  Me. 
449,  holding  unsuccessful  action  in  trover  against  one  trespasser  no  bar  to  action 
sgainst  another;  Wyman  v.  Bowman,  71  Me.  121,  holding  action  in  trover  not 
barred  by  pendency  of  one  on  replevin  bond;  Cleveland  v.  Bangor,  87  Me.  259,  47 
A.  S.  R.  326,  32  AtL  892,  holding  recovery  of  judgment  without  satisfaction 
against  railway  no  bar  to  action  against  city  based  on  same  act;  Kendall  v. 
Monroe  School  Dist.  No.  2,  75  Me.  358,  holding  recovery  against  tax  collector  for 
unlawful  sale  of  property  to  pay  school  tax  bar  to  assumpsit  against  school  dis- 
trict. 

Cited  in  reference  notes  in  26  A.  D.  370,  on  judgment  in  trover  as  bar  to  action 
of  trespass;  82  A.  D.  597,  on  unsatisfied  judgment  against  one  joint  tort  feasor 
as  bar  to  action  against  the  other. 

Cited  in  notes  in  54  A.  D.  206,  on  judgment  against  one  cotrespasser  as  bar  to 
action  against  other;  63  A.  D.  632,  on  judgment  against  one  person  as  bar  to 
action  against  another  involving  same  subject-matter;  92  A.  S.  R.  887,  on  effect  of 
issuing  execution  on  judgment  against  one  wrongdoer  on  liability  of  others;  58 
L.R.A.  420,  on  effect  of  issuance  of  execution  after  obtaining  several  judgments 
against  one  joint  tort  feasor  and  electing  de  melioribus  damnia  on  liability  of 
other. 

17  AM.  DEO.  S18,  CBAM  T.  BURNHAM,  5  ME.  218. 
Oohabitatlon  as  evidence  of  marriage. 

Cited  in  Duncan  v.  Duncan,  10  Ohio  St.  181,  holding  marriage  not  established 
by  cohabitation  pursuant  to  mutual  promise  to  marry  in  future;  Carter  v.  Parker, 
28  Me.  509,  holding  long-continued  cohabitation  evidence  of  marriage. 

Cited  in  notes  in  22  A.  D.  161,  on  mode  of  proving  marriage;  7  L.R.A.  801, 
on  sufficiency  of  proof  of  marriage;  26  A.  D.  484,  on  cohabitation  as  presimiptive 
evidence  of  marriage  relation;  14  L.R.A.  364,  on  cohabitation  as  proof  of  mar- 
riage where  it  begins  unlawfully ;  22  A.  D.  72,  on  cohabitation  and  reputation  as 
evidence  of  marriage. 
Rights  under  yold  marriage. 

Cited  in  note  in  96  A.  S.  R.  270,  on  property  rights  growing  out  of  void  mar- 
riage entered  into  in  good  faith. 
Validity  of  marriage. 

Cited  in  Mathewson  v.  Phoenix  Iron  Foundry,  20  Fed.  281,  sustaining  mar- 
riage per  verba  de  prcuenti;  McCombs  v.  State,  50  Tex.  Crim.  Rep.  490,  123  A. 
S.  R.  855,  9  L.R.A.(N.S.)  1036,  99  S.  W.  1017,  holding  marriage  when  husband 
has  wife  living  followed  by  cohabitation  after  divorce  by  latter,  void;  State  v. 
Murphy,  6  Ala.  765,  41  A.  D.  79,  on  validity  of  marriage  induced  by  fraudulently 
representing  that  one  has  license,  celebrated  by  one  falsely  representing  himself  as 
a  justice  of  the  peace. 

Cited  in  note  in   124  A.  S.  R.  114,  on  presumption  of  continuance  of  illicit 
nature  of  cohabitation  illicit  in  inception. 
Proof  under  general  issue. 

Cited  in  Winslow  v.  Gilbreth,  49  Me.  578,  holding  proof  that  plaintiffs  on  note 
not  married  inadmissible  under  general  issue. 
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17  AM.  DEO.  221,  AliliEN  ▼.  SATWARD,  5  MB.  227. 
Estoppel  as  to  after-acquired  Interest. 

Cited  in  Thompson  v.  Thompson,  10  Me.  235,  3G  A.  D.  751,  holding  that 
covenant  of  seisin  does  not  estop  one  from  setting  up  after-acquired  title;  Tillot- 
son  V.  Doe,  5  Ala.  407,  39  A.  D.  330,  holding  grantor  in  quitclaim  deed  afterwards 
obtaining  patent  not  estopped  to  set  up  latter;  Ham  v.  Ham,  14  Me.  351,  holding 
grantee  in  deed  of  release  without  warranty  not  estopped  from  contesting  seisin 
of  grantor;  Kimball  v.  Blaisdell,  5  N.  H.  533,  22  A.  D.  476;  Pike  v.  Galyin,  29 
Me.  183  (dissenting  opinion  30  Me.  639), — holding  that  after-acquired  title  passes 
to  grantee  under  deed  with  covenant  of  warranty. 

Cited  in  reference  notes  in  37  A.  D.  52,  on  effect  of  acquisition  of  title  after 
conveyance;  31  A.  D.  62,  on  estoppel  of  grantor  to  claim  land  by  subsequently 
acquired  title;  49  A.  D.  231,  on  effect  of  conveyance  with  warranty  as  convey- 
ance of  after-acquired  title;  54  A.  D.  G36,  on  covenant  of  seisin  in  fee  as  estopping 
grantor  to  set  up  after-acquired  title;  54  A.  D.  635,  on  right  of  vendor  in  deed 
not  containing  covenant  of  warranty  to  assert  after-acquired  title. 

Cited  in  notes  in  23  L.R.A.  563,  on  doctrine  of  estoppel  as  applied  to  convey- 
ance recorded  before  grantor  obtained  title ;  58  A.  D.  584,  as  to  when  subsequently 
acquired  title  by  grantor  vests  in  grantee. 
Implied  covenant  of  warranty  in  deed. 

Cited  in  Bates  v.  Foster,  59  Me.  157,  8  A.  R.  406,  holding  warranty  not  implied 
by  words  '^give,  grant,  sell,  and  convey;"  Brandt  v.  Foster,  5  Iowa,  287,  holding 
no  warranty  of  title  in  absence  of  covenant  in  deed;  Roebuck  v.  Dupuy,  2  Ala. 
535,  holding  warranty  implied  by  use  of  term  "give"  in  deed;  McDonough  v. 
Martin,  88  Ga.  675,  18  L.R.A.  343,  16  S.  E.  59,  holding  failure  of  title  under 
quitclaim  deed  no  defense  to  action  for  purchase  price. 

Cited  in  note  in  32  A.  D.  355,  on  words  from  which  covenants  for  title  are 
implied. 

17  AM.  DEC.  228,  STEARNS  y.  BURNHAM,  5  ME.  261. 
Powers  of  administrator  or  executor  outside  of  state  or  county. 

Cited  in  Dial  v.  Cary,  14  S.  C.  573,  37  A.  R.  737;  Taylor  v.  Barron,  35  N.  H. 
484,— denying  power  of  administrator  appointed  in  one  state  over  property  of 
decedent  in  another;  Brown  v.  Smith,  101  Me.  545,  115  A.  S.  R.  339,  64  Atl.  915, 
holding  ancillary  letters  necessary  to  recover  debts  owing  by  residents  to  estate  of 
nonresident  decedent;  Campbell  v.  Brown,  64  Iowa,  424,  52  A.  R.  446,  20  N.  W. 
745,  denying  power  of  nonresident  executor  under  will  not  probated  in  state  to  sue 
therein  on  notes;  Rand  v.  Hubbard,  4  Met.  252,  holding  administrator  of  non- 
resident indorsee  appointed  in  state  entitled  to  sue  maker  therein  on  note; 
McCarty  v.  Hall,  13  Mo.  480,  denying  power  of  administrator  appointed  under 
laws  of  another  state  to  indorse  note  payable  to  decedent  by  citizen  of  Missouri; 
Mackay  v.  Saint  Mary's  Church,  15  R.  I.  121,  2  A.  S.  R.  881,  23  Atl.  108,  sus- 
taining power  of  nonresident  administrator  to  indorse  note  to  indorsee  so  that 
latter  may  sue  in  state;  Reynolds  v.  McMullen,  65  Mich.  668,  54  A.  R.  386,  22  N. 
W.  41,  holding  local  administrator  only  entitled  to  sell  mortgage  on  property  in 
state  owned  by  nonresident  decedent;  Peterson  v.  Chemical  Bank,  32  N.  Y.  21, 
88  A.  D.  298,  29  How.  Pr.  240,  sustaining  right  of  assignee  of  foreign  executor 
to  maintain  action  in  New  York  on  debt;  Orcutt  v.  Onus,  3  Paige,  459, 
holding  administrator  of  one  state  entitled  to  property  of  decedent  of  ambu- 
latory character  in  another  state  at  time  of  death;  South- Western  R.  Ca  v. 
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P&nlk,  24  G«u  356,  denying  administrator's  power  to  sue  in  official  capacity  in 
eoanty  other  than  where  appointed;  Vaughn  t.  Barrett,  5  Vt.  333,  26  A.  D.  306, 
denying  power  of  administrator  appointed  in  another  state  to  discharge  debt  due 
from  citizen  of  Vermont  to  intestate. 

Cited  in  reference  note  in  32  A.  D.  107,  on  rights,  power,  liabilities,  and 
duties  of  foreign  administrators  and  executors. 

Cited  in  note  in  45  A.  S.  R.  673,  on  extraterritorial  powers  and  liabilities  of 
executors  and  administrators. 
Administrator's  power  to  transfer  note. 

Cited  in  Owen  v.  Moody,  29  Miss.  79 ;  Lucas  v.  Byrne,  35  Md.  485, — sustaining 
administrator's  power  to  transfer  note  belonging  to  estate. 
Necessity  of  letters  of  administration. 

Cited  in  Stagg  ▼.  Green,  47  Mo.  500,  denying  administrator's  power  to  act 
before  grant  of  letters. 

Cited  in  note  in  2  £.  R.  C.  91,  on  right  of  assignee  of  foreign  administrator  to 
maintain  suit  without  grant  of  administration  in  place  of  suit. 
Validity  of  letters  of  administration. 

Cited  in  Moore  v.  Philbrick,  32  Me.  102,  52  A.  D.  642,  holding  want  of  juris- 
diction of  court  to  appoint  administrator,  conclusive  against  validity  of  letters. 

17  AM.  DEO.  281,  GORBLAM  T.  CANTON,  5  ME.  266. 
Admissibility  of  declarations. 

Cited  in  Houston  &  T.  C.  R.  Co.  v.  Hill,  70  Tex.  51,  7  S.  W.  659,  holding  evi- 
dence of  declaration  of  witness  as  to  how  many  had  said  they  were  going  on  ex- 
cursion, inadmissible  in  action  against  railroad  for  breach  of  excursion  agree- 
ment; Deveney  v.  Baxter,  157  Mass.  9,  31  N.  E.  690,  holding  declarations  as  to 
deposit  of  money  for  deed  admissible  as  part  of  res  geatce  in  action  to  recover 
same;  Robinson  v.  State,  57  Md.  14,  holding  mother's  declarations  as  to  abandon- 
ment of  husband  admissible  on  trial  of  abductor  of  children;  Abbott  v.  Hutchins, 
14  Me.  390,  31  A.  D.  59,  holding  servant's  declarations  as  to  ownership  oi 
chattels  in  his  possession  inadmissible  in  contest  between  him  and  master;  Carter 
V.  Buchannon,  3  Ga.  513,  holding  declarations  of  donor  made  on  evening  of  day  of 
gift  showing  gift,  inadmissible  as  part  of  rea  geatce. 

Cited  in  reference  notes  in  42  A.  D.  609,  on  admissibility  of  declarations  as  part 
of  rea  gesice;  40  A.  D.  198,  as  to  when  declarations  are  admissible  in  evidence  as 
part  of  res  gestae. 

Cited  in  note  in  95  A.  D.  60,  on  necessity  that  acts  and  declarations  be  con- 
temporaneous with  principal  transaction  to  be  admissible  as  part  of  rea  geatca. 
—  To  show  residence. 

Cited  in  Ennis  v.  Smith,  14  How.  400,  14  L.  ed.  472;  Ex  parte  v.  Blumer,  27 
Tex.  734;  Wilson  v.  Terry,  9  Allen,  214, — holding  declarations  as  to  residence 
admissible  on  question  of  domicil;  United  States  v.  Penn,  13  Nat.  Bankr.  Reg. 
464,  Fed.  Cas.  No.  16,025,  holding  declarations  of  person  charged  with  abscond- 
ing of  intention  to  return  admissible  to  disprove  charge;  Mutual  L.  Ins.  Co.  v. 
Hilhnon,  145  U.  S.  285,  36  L.  ed.  707,  12  Sup.  Ct.  Rep.  909,  holding  declarations 
of  one  as  to  intention  of  leaving  certain  place  admissible  to  establish  fact; 
Londonderry  v.  Andover,  28  Vt.  416,  holding  declarations  as  to  former  residence 
inadmissible  to  show  such  prior  residence;  Derby  v.  Salem,  30  Vt.  722,  holding 
pauper's  declarations  as  to  residence  inadmissible  to  show  residence  in  proceed- 
ing to  which  he  is  not  party;  Knox  v.  Montville,  98  Me.  493,  57  Atl.  792,  holding 
Am.  Dec  Vol.  III.— 24. 
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pauper's  declarations  of  intention  to  return  to  another  town  inadmissible  in 
action  for  payment  of  pauper  supplies;  Comville  ▼.  Brighton,  39  Me.  333,  hold- 
ing  pauper's  declarations  as  to  purpose  of  journey  from  one  town  to  another 
admissible  on  question  of  domicil;  Etna  v.  Brewer,  78  Me.  377,  5  Atl.  884; 
Richmond  v.  Thomaston,  38  Me.  232, — holding  pauper's  declarations  made  while 
in  act  of  moving  to  another  town  admissible  to  show  intention  to  change  resi- 
dence; Corinth  v.  Lincoln,  34  Me.  310,  holding  pauper's  declarations  as  to  his 
home  inadmissible  in  contest  over  settlement;  Baring  v.  Calais,  11  Me.  463,  hold- 
ing pauper's  declarations  as  to  place  of  residence  admissible  as  part  of  res 
gestcB  is  contested  settlement  proceedings. 

17  AM.  DEC.  233,  DODGE  v.  BARTOL,  5  ME.  286. 

Contribution  for  Jettison  of  goods  carried  on  deck  —  According  to  custom. 

Cited  in  The  William  Gillum,  2  Low.  Dec.  164,  Fed.  Cas.  No.  17,693,  holding 
that  ship  and  freight  are  liable  on  average  for  loss  of  pig  iron  carried  according 
to  custom  on  deck;  Cram  v.  Aiken,  13  Me.  229,  29  A.  D.  503,  holding  that  owner 
is  not  liable  to  contribution  for  jettison  for  goods  carried  on  deck  according  to 
custom  and  paying  full  freight;  Harris  v.  Moody,  4  Bosw.  210,  holding  jettisoned 
goods  carried  on  deck  according  to  custom  entitled  to  contribution  for  general 
average  loss. 

Cited  in  reference  notes  in  30  A.  D.  714,  on  contribution  for  jettison  of  goods 
shipped  on  deck;  37  A.  D.  676,  on  goods  stowed  on  deck  as  subject  of  general 
average;  86  A.  D.  385,  on  right  of  jettisoned  goods  shipped  on  deck  to  benefit 
of  general  average. 

Cited  in  note  in  14  E.  R.  C.  408,  on  loss  of  goods  stored  on  deck  as  constitut- 
ing general  average  loss. 

—  'With  shipper's  consent. 

Cited  in  Lawrence  v.  Minturn,  17  How.  100,  15  L.  ed.  58,  holding  owners  not 
liable  for  jettison  of  boilers  carried  on  deck  according  to  bill  of  lading;  Sproat 
v.  Donnell,  26  Me.  185,  45  A.  D.  103,  holding  that  owner  is  not  liable  for  jettison 
of  sugar  box  shooks  with  ''clean"  bill  of  lading,  but  carried  on  deck  with 
shipper's  knowledge;  Doane  v.  Keating,  12  Leigh,  391,  37  A.  D.  671,  holding  that 
goods  carried  on  deck  with  owner's  consent  and  jettisoned  are  not  entitled  to 
benefit  of  average. 

—  In  violation  of  contract. 

Cited  in  The  Delaware  (The  Delaware  v.  Oregon  Iron  Co.)  14  Wall.  579,  20 
L.  ed.  779,  holding  that  owner  was  liable  for  jettison  of  iron  with  "clean"  bill  of 
lading,  but  carried  on  deck;  The  Rebecca,  1  Ware,  187,  Fed.  Cas.  No.  11,619, 
holding  that  vessel  is  liable  for  loss  of  goods  carried  on  deck  without  shipper's 
consent. 
Contribution  by  goods  carried  on  deck. 

Cited  in  Harris  v.  Moody,  30  N.  Y.  266,  86  A.  D.  375,  holding  that  money  in 
express  crate,  carried  with  all  other  freight  on  deck  of  Long  Island  Sound  steam- 
boat is  liable  on  general  average  for  jettison. 

17  AM.  DEC.  286,  HOLBROOK  ▼.  BAKER,  5  ME.  800. 
Possession  of  property  by  mortgagor  or  vendor. 

Cited  in  Almy  v.  Wilbur,  2  Woodb.  &  M.  371,  Fed.  Cas.  No.  256;  Beall  v. 
Williamson,  14  Ala.  55;  Watson  v.  Williams,  4  Blackf.  26,  28  A.  D.  36;  North 
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▼.  Crowell,  11  N.  H.  251';  Ash  v.  Savage,  5  N.  H.  545, — ^holding  that  possession  of 
mortgaged  chattel  by  mortgagor  is  not  conclusive  evidence  of  fraud;  Tregear  v. 
Etiwanda  Water  Co.  76  Cal.  537,  0  A.  S.  R.  245,  18  Pac.  658,  holding  mortgage  of 
corporation  stock,  without  delivery  of  possession,  good  as  between  the  parties; 
Brinley  v.  Spring,  7  Me.  241,  upholding  right  of  mortgagor  to  retain  possession 
of  mortgaged  property  without  vacating  security. 

Cited  in  reference  notes  in  29  A.  D.  363,  on  retention  of  possession  of  personal 
property  by  vendor ;  26  A.  D.  552,  on  effect  of  retention  of  possession  by  mortgagor 
of  personal  property;  30  A.  D.  262,  on  retention  of  possession  by  vendor  or 
mortgagor  as  evidence  of  fraud. 

Cited  in  note  in  20  A.  D.  663,  on  retention  of  possession  by  one  giving  mort- 
gage to  secure  future  advances. 
Validity  off  mortgage  to  secure  future  advances. 

Cited  in  Googins  v.  Gilmore,  47  Me.  0,  74  A.  D.  472,  holding  valid,  mortgage 
made  to  secure  existing  debt  and  future  advances;  Johnson  v.  Richardson,  38  N. 
H.  353,  holding  that  mortgage  of  real  estate  to  secure  existing  debt  valid  pro 
tanto,  although  intended  also  to  secure  future  advances  as  to  which  it  is  void 
under  statute. 
Validity  off  levy  on  mortgaged  chattels. 

Cited  in  Keith  v.  Uaggert,  4  Dak.  438,  33  N.  W.  465,  holding  void,  levy  on 
mortgaged  chattels  without  payment  or  deposit  of  debt  as  required  by  statute. 
Measure  of  damages  for  levy  on  pledged  property. 

Cited  in  Soule  v.  White,  14  Me.  436,  holding  measure  of  damages  for  pledged 
personal  property  seized  on  execution  to  be  value  of  property. 

Attachment  of  pledged  or  mortgaged  property. 

Cited  in  Sargent  v.  Carr,  12  Me.  396,  questioning  whether,  in  absence  of 
statutory  authority,  pledged  personal  property  may  be  attached  by  tendering 
pledgee  amount  of  his  lien;  Tannahill  v.  Tuttle,  3  Mich.  104,  61  A.  D.  480,  hold- 
ing that  the  right  to  attach  mortgagor's  interest  exists  only  when  he  is  entitled 
to  possession  under  agreement  to  that  effect. 

17  AM.  DEC.  288,  WEBSTER  ▼.  DRINKWATER,  5  ME.  818. 
Waiver  of  tort. 

Cited  in  Huganir  v.  Cotter,  102  Wis.  323,  72  A.  S.  R.  884,  78  N.  W.  423, 
sustaining  right  to  waive  action  for  false  representations  in  inducing  one  to 
enter  contract  to  cut  timber  and  recover  on  implied  contract;  Richardson  v. 
Kimball,  28  Me.  463,  sustaining  right  of  purchaser  of  property  under  attachment 
to  waive  tort  and  recover  in  assiunpsit  for  officer's  injury  thereto;  Sandeen  v. 
Kansas  City,  St.  J.  k  C.  B.  R.  Co.  79  Mo.  278;  Osborn  v.  Bell,  5  Denio,  370,  40 
A.  D.  275;  Starr  Cash  Car  Co.  v.  Reinhart,  ?  Misc.  116,  20  N.  Y.  Supp.  872; 
Alsbrook  v.. Hathaway,  3  Sneed,  464;  Braithwaite  v.  Akin,  3  N.  D.  365,  66  N. 
W.  133, — sustaining  right  of  owner  to  waive  tort  for  conversion  and  sue  in  as- 
sumpsit;  Mann  v.  Locke,  11  N.  H.  246,  holding  doctrine  of  waiving  tort  and 
bringing  assumpsit  only  applicable  where  goods  taken  or  detained  have  been 
sold;  Norden  v.  Jones,  33  Wis.  600,  14  A.  R.  782,  sustaining  right  of  one  to 
waive  tort  for  destruction  of  fence  letting  cattle  into  grain,  and  sue  on  con- 
tract; Tightineyer  v.  Mongold,  20  Kan.  90,  holding  daniafjes  to  crops  caused  by 
cattle  recoverable  as  tort  only;  Linton  v.  Walker,  8  Fla.  144  (dissenting  opinion), 
on  right  to  maintain  assumpsit  for  work  and  labor  of  negroes  wrongfully  held  by 
third  person. 
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Cited  in  reference  notes  in  22  A.  D.  413;  49  A.  D.  281;  60  A.  D.  400;  79  A.  D. 
781;  18  A.  S.  R.  810;  49  A.  S.  R.  492, — on  waiver  of  tort  to  sue  in  assumpsit; 
58  A.  D.  268,  on  right  to  waive  tort  and  sue  in  assumpsit  for  conversion;  26  A. 
D.  481,  on  waiver  of  tort  and  suing  ew  contr<ictu;  25  A.  S.  R.  227,  445,  on  right 
to  waive  tort  and  sue  in  contract;  20  A.  D.  447,  on  waiver  of  tort  and  suit  on 
implied  contract;  58  A.  D.  419,  as  to  when  party  may  waive  tort  and  sue  on 
implied  contract 

Cited  in  notes  in  17  A.  D.  246,  on  waiving  tort;  16  A.  8.  R.  661,  on  right  to 
waive  tort  and  sue  in  assumpsit ;  40  A.  D.  89,  as  to  when  tort  may  be  waived  and 
action  brought  in  contract;  52  A.  D.  753,  on  count  for  money  had  and  received 
lying  for  money  only. 

Implied  promise  to  pay. 

Cited  in  Stebbins  v.  Waterhouse,  58  Conn.  370,  20  Atl.  480,  holding  promise  to 
pay    for   use    of   team    implied   because   use    presumed   beneficial;    Sheldon    v. 
Sherman,  42  N.  Y.  484,  1  A.  R.  569,  holding  implied  promise  to  pay  damages 
raised  by  removal  of  logs  carried  upon  another's  land  by  inevitable  accident. 
Personal  liability  of  officer  or  agent. 

Cited  in  Strickland  v.  Burns,  14  Ala.  511,  holding  property  purchased  by 
agent  with  principal's  money  regarded  as  money  for  which  assumpsit  main- 
tainable. 

Cited  in  reference  notes  in  20  A.  D.  622,  on  liability  of  public  officer  or  agent; 
55  A.  D.  692,  on  liability  of  public  agents  on  contracts  made  for  public. 

17  AM.  DEC.  248,  GARDINER  MFG.  CO.  ▼.  HEALD,  5  ME.  S81. 
Parol  variation  of  written  instrument. 

Cited  in  Moody  v.  McCown,  39  Ala.  586,  denying  admissibility  to  vary  written 
agreement  as  to  division  of  property  so  as  to  show  it  intended  for  use  of  wives. 

Cited  in  reference  notes  in  22  A.  D.  212;  25  A.  D.  213;  27  A.  D.  295;  28  A.  D. 
259, — on  parol  evidence  to  vary  written  agreement;  53  A.  D.  726,  on  parol  evi- 
dence to  show  different  intention  from  that  expressed  in  deed. 
Merger  of  parol  negotiations. 

Cited  in  Miner  v.  Downer,   19  Vt.  14,  holding  parol  negotiations  merged  in 
written  partnership  articles. 
Validity  of  parol  partition. 

Cited  in  Berry  v.  Seawall,  13  C.  C.  A.  101,  31  U.  S.  App.  30,  65  Fed.  742; 
Shepard  v.  Rinks,  78  111.  188, — ^holding  executed  parol  partition,  valid;  Wood  v. 
Fleet,  36  N.  Y.  499,  93  A.  D.  528,  sustaining  parol  partition  followed  by  exclusive 
possession. 
Timber  as  part  of  land. 

Cited  in  Olmstead  v.  Niles,  7  N.  H.  522,  holding  sale  of  standing  timber  with 
definite  time  for  removal,  conveyance  of  interest  in  land. 

Cited  in  reference  note  in  83  A.  D.  483,  on  effect  of  verbal  sale  of  standing  trees 
on  subsequent  purchaser  without  notice. 
Remedy  against  cotenant. 

Cited  in  reference  notes  in  61  A.  D.  475,  on  assumpsit  against  cotenant;  23 
A.  D.  392,  on  assumpsit  against  cotenant  for  rents  and  profits;  66  A.  D.  473,  on 
right  of  tenant  in  common  of  personalty  to  sue  in  assumpsit  cotenant  who  has 
sold  the  common  property. 

Cited  in  notes  in  52  A.  D.  760,  on  right  of  cotenant  to  maintain  assumpsit 
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againat  eotenant  for  proeeeda  or  renta  and  profita  of  oommon  property;  28  L.R.A. 
844,  on  remedy  by  action  in  aaaumpait  to  compel  cotenanta  to  account  for  uae 
and  occupation  and  renta  and  profita. 
LlaUllty  of  (x>teiiant  for  oonTersion. 

Cited  in  White  v.  Brooka,  43  N.  H.  402,  holding  tenant  in  common  aelling  oom- 
mon property  without  ootenant's  conaent,  guilty  of  converaion. 
Process  Talid  on  face  as  protection. 

Cited  in  Winchester  v.  Eyerett,  80  Me.  635,  6  A.  8.  R.  228,  1  L.RA..  425,  15 
Atl.  506,  denying  liability  for  refusal  to  release  woman  from  cuatody  because 
married,  where  judgment  recovered  againat  her  aa  single. 

Cited  in  reference  note  in  31  A.  D.  704,  on  effect  on  title  of  purchaser  at 
execution  sale  of  errors  or  irregularitiea  in  the  proceeding. 

17  AM.  1>EO.  251,  WATBRSTON  T.  OETCHAIjIi,  5  MB.  4S5. 
Conditional  sale. 

Cited  in  Cowan  v.  Adams,  10  Me.  374,  25  A.  D.  242,  holding  sale  by  agent 
instructed  that  property  sold  was  to  remain  principal's  until  paid  for  not  binding 
on  latter  though  agent  delivered  possession  before  payment. 

17  AM.  DEO.  258,  USHBR  T.  HAZEIiTINB,  5  BIG.  471. 
Transfer  In  fraud  of  creditors. 

Cited  in  Crumbaugh  v.  Kugler,  2  Ohio  St.  373;  Egery  t.  Johnson,  70  Me. 
258, — holding  conveyance  by  insolvent  grantor  for  inadequate  consideration,  void ; 
Carbiener  v.  Montgomery,  97  Iowa,  669,  66  N.  W.  900,  holding  conveyance  to 
defraud  creditors  invalid  as  to  subsequent  and  antecedent  creditors;  Smith  v. 
Lowell,  6  N.  H.  67,  sustaining  right  of  insolvent  parent  as  against  creditors 
to  make  provision  for  support  of  child;  Pike  v.  Collins,  33  Me.  38,  holding 
conveyance  when  grantor  solvent  not  void  aa  to  subsequent  creditors;  Pomeroy 
V.  Bailey,  43  N.  H.  118,  sustaining  voluntary  conveyance  by  solvent  grantor; 
McLean  v.  Weeks,  65  Me.  411,  holding  accrual  of  debts  after  gift  no  bar  to 
right  of  administrator  of  insolvent  estate  to  recover  same;  Harrison  v.  South 
Carthage  Min.  Co.  106  Mo.  App.  32,  79  S.  W.  1160,  holding  unrecorded  chattel 
mortga^  void  aa  to  debta  contracted  after  failure  to  record;  Wilson  v.  Spear, 
6S  Vt.  145,  34  Atl.  429,  holding  conveyance  made  to  avoid  debt,  part  of  which 
contracted  prior  thereto,  void  as  to  whole  debt;  Chapman  v.  Hughes,  61  Miss. 
339,  holding  creditor  whose  claim  contracted  partly  before  and  partly  after 
conveyance,  not  subsequent^ creditor  as  to  all;  Miller  v.  Miller,  23  Me.  22,  39 
A.  D.  597,  refusing  to  permit  subsequent  creditor  to  contest  validity  of  con- 
veyance by  debtor. 

Cited  in  reference  notes  in  39  A.  D.  599,  on  who  is  a  subsequent  creditor 
not  entitled  to  attack  conveyance  aa  fraudulent;  70  A.  8.  R.  574,  on  lien  of 
judgment  recovered  for  fraudulent  conveyance. 

Cited  in  notes  in  21  A.  D.  432,  aa  to  when  conveyance  from  father  to  son 
is  fraudulent;  19  A.  S.  R.  657,  on  who  are  subsequent  creditors  within  rule 
as  to  fraudulent  conveyances;  67  L.R.A.  595,  on  effect  of  time  of  alleged  fraud- 
ulent conveyance  on  conclusive  effect  of  judgment  on  which  action  to  set  aside 
conveyance  is  based. 
Execution  against  debtor's  property. 

Cited  in  Holmes  ▼.  Farris,  63  Me.  318,  holding  execution  wholly  for  antecedent 
debt  necessary  to  justify  taking  of  property  under  statute. 
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17  AM.  DEO.  257,  GIBSON'S  OASB,  1  BliAND,  GH.   188. 
TrAstee'8  sale  of  property. 

Cited  in  Murdock's  Case,  2  Bland,  Ch.  461,  20  A.  D.  381,  holding  trustee  of 
mortgaged  property  entitled  to  greater  discretion  as  to  sales  than  allowed 
master  of  chancery  in  England;  Glenn  v.  Wootten,  3  Md.  Ch.  514,  holding  trustee 
unable  to  sell  property  in  mode  prescribed  by  decree  may  dispose  of  it  in  dif- 
ferent mode;  Markey  v.  Langley,  92  U.  S.  142,  23  L.  ed.  701,  holding  trustee's 
sale  of  mortgaged  premises,  properly  vacated  for  failure  to  make  beneficial  sale. 
Right  of  trustee,  etc.,  to  compensation. 

Cited  in  Booth  v.  Bradford,  114  Iowa,  662,  87  N.  W.  686,  holding  trustee 
entitled  to  compensation  for  caring  for  trust  property;  Simmons  v.  Tongue, 
3  Bland,  Ch.  341,  holding  trustee's  commissions  for  sale  of  deceased  husband's 
lands  may  be  awarded  widow,  in  pursuance  of  agreement;  Goflf  v.  Hedgecock, 
144  Ind.  416,  43  N.  E.  644,  holding  mortgagees  caring  for  and  selling  property 
entitled  to  compensation  as  against  comortgagees. 

Annotation  cited  in  Davis  v.  Swedish-American  Nat.  Bank,  78  Minn.  408, 
79  A.  S.  R.  400,  81  N.  W.  210,  holding  assignee  for  creditors  not  entitled  to 
compensation  when  guilty  of  bad  faith. 

Cited  in  reference  notes  in  18  A.  D.  271;  21  A.  D.  88;  62  A.  D.  211;  29 
A.  S.  R.  133;  42  A.  S.  R.  467;  47  A.  S.  R.  193;  71  A.  S.  R.  680;  79  A.  S.  R. 
407, — on  compensation  of  trustees;  20  A.  D.  402,  on  powers,  duties,  and  com- 
pensation of  trustees  to  make  sale;  79  A.  D.  122,  as  to  when  trustee  is  en- 
titled to  compensation;  69  A.  S.  R.  924,  on  compensation  of  officers;  63  A. 
S.  R.  720,  on  illegal  exaction  of  officers'  fees. 
Trustee  acting  by  agent. 

Cited  in  notes  in  81  A.  D.  336,  on  trustee's  power  to  employ  auctioneer  to 
make  sales;  93  A.  S.  R.  616,  on  trustee  acting  by  agent  in  performance  of 
ministerial  duties. 

17  AM.  DEC.  275,  HALL'S  CASE,  1  BLAND,  CH.  203. 
Testamentary  provision  in  lieu  of  dower. 

Cited  in  Green  v.  Saulsbury,  6  Del.  Ch.  371,  Appx.  33  Atl.  623;  Steele  v. 
Steele,  64  Ala.  438,  38  A.  R.  16, — holding  rights  of  widow  electing  to  accept 
testamentary  provision  in  lieu  of  dower  not  superior  to  creditors;  Beekman  v. 
Vanderveer,  3  Dem.  619,  holding  widow  accepting  testamentary  provision,  in 
lieu  of  dower  not  entitled  to  preference  over  claims  of  creditors  to  extent  of 
dower;  Calder  v.  Curry,  17  R.  I.  610,  24  Atl.  103,  holding  rights  of  widow 
taking  under  will  in  lieu  of  dower  not  superior  to  those  of  other  legatees; 
Thomas  v.  Wood,  1  Md.  Ch.  296,  holding  partial  failure  of  devise  to  widow  in 
lieu  of  dower  not  entitle  her  to  compensation  from  residue  of  estate;  Durham 
V.  Rhodes,  23  Md.  233,  holding  devise  in  lieu  of  dower  entitled  to  preference 
although  in  excess  of  value  of  dower;  Duttera  v.  Babylon,  83  Md.  636,  36 
Atl.  64,  denying  right  of  husband  to  transfer  property  to  wife  in  lieu  of  dower 
and  thus  defeat  rights  of  creditors. 

Cited  in  reference  notes  in  28  A.  D.  459;  31  A.  D.  237,— on  devise  in  lieu 
of  dower;  61  A.  D.  716,  as  to  when  devise  or  legacy  will  be  r^^rded  as  in 
lieu  of  dower;  21  A.  S.  R.  934,  on  election  to  take  under  husband's  will;  43 
A.  D.  767,  as  to  when  election  as  to  dower  is  necessary. 

Cited  in  notes  in  3  L.R.A.  497,  on  widow's  right  of  dower;  17  A.  D.  616, 
on  devise  in  lieu  of  dower;  61  A.  D.  679,  as  to  when  dower  is  barred  by  pro- 
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▼ision  in  will;  10  E.  R.  C.  347,  on  election  by  widow  between  testamentary 
provision  and  dower;  26  A.  D.  503,  on  election  between  benefits  conferred  by 
Miil  and  share  in  commnnity  property. 

17  AM.  BBC.  S77,  CHASE'S  OASB,  1  BliAND,  OH.  206. 
Appointment  of  reoelyer. 

Cited  in  Blain  t.  Everitt,  86  Ifd.  73,  on  right  to  appoint  receiver  to  work 
land  during  term  where  tenant  is  insolvent;  Micon  v.  Moses,  72  Ala.  439,  sus- 
taining appointment  of  receiver  before  *answer  in  bill  in  equity  by  judgment 
creditor  to  reach  assets;  Ulman  v.  Clark,  75  Fed.  868;  Whyte  v.  Spransy,  10 
App.  D.  C.  450,  sustaining  appointment  of  receiver  of  rents  and  profits  pending 
ejectment;  Spokane  v.  Amsterdamsch  Trustees  Kantoor,  18  Wash.  81,  60  Pac. 
1088,  holding  plaintiff  in  ejectment  not  entitled  to  appointment  of  receiver 
when  possibility  of  winning  suit  slight;  Jackson  v.  King,  9  Kan.  App.  160, 
58  Pac.  1013;  Durbin  v.  Northwestern  Scraper  Co.  36  Ind.  App.  123,  73  N.  B. 
297, — holding  insolvent's  title  not  devested  by  appointment  of  receiver ;  Van  Koun 
V.  Superior  Court,  58  Cal.  358,  holding  lien  of  attachment  not  affected  by  ap- 
pointment of  receiver  for  insolvent  debtor;  Adams  v.  Hackett,  7  Cal.  187,  holding 
subject-matter  of  partnership  accounting  not  affected  by  appointment  of  receiver. 

Cited  in  reference  note  in  57  A.  S.  R.  219,  as  to  when  receivers  will  be  appointed. 

Cited  in  notes  in  72  A.  S.  R.  30,  as  to  when  it  is  proper  to  appoint  a  receiver; 
64  A.  D.  484,  as  to  when  and  over  what  property  receiver  will  be  appointed; 
72  A.  S.  R  72,  on  insolvency  as  ground  for  appointment  of  receiver;  64 
A.  D.  489,  on  appointment  of  receiver  of  trust  property;  72  A.  S.  R.  92,  on 
appointment  of  receiver  for  rents  and  profits;  72  A.  S.  R.  91,  on  appointment 
of  receiver  for  real  property;  72  A.  S.  R.  95,  on  appointment  of  receiver  in 
supplementary  proceedings;  64  A.  D.  492,  493,  on  appointment  of  receiver  in 
foreclosure  suits;  18  £.  R  C.  474,  on  nature  of  office  of  receiver  appointed 
either  under  naortgage  deed,  under  statutory  power,  or  by  the  court. 
•-Necessity. 

Cited  in  Kipp  v.  Hanna,  2  Bland,  Ch.  26,  holding  appointment  of  receiver  in 
suit  to  recover  certain  interest  in  house  property  denied  for  want  of  necessity; 
Hughes  V.  Hamilton,  19  W.  Va.  366;  Seller  y.  Union  Mfg.  Co.  50  W.  Va.  208, 
40  S.  E.  547;  Clark  v.  Ridgely,  1  Md.  Ch.  70,— denying  appointment  of  receiver 
in  action  to  recover  rents  and  profits,  in  absence  of  proof  of  possible  Joss; 
Vause  V.  Woods,  46  Miss.  120,  denying  appointment  of  receiver  in  suit  against 
administrator  where  no  breach  of  trust  shown. 
EUleot  of  i^iipolntlng  receiver. 

Cited  in  reference  note  in  75  A.  D.  359,  on  effect  of  appointment  of  receiver 
on  title. 

Cited  in  note  in  71  A.  S.  R.  353,  on  effect  of  appointing  receiver. 
Effect  of  answer  on  plea. 

Cited  in   Bank  v.  Dugan,  2  Bland,  Ch.  254,  holding  that  answer  overrules 
plea  to  same  matter. 
Demurrer  as  effected  by  plea. 

Cited  in  Pieri  v.  Shieldsboro,  42  Miss.  493;  Qlenn  y.  Sothoron,  4  App.  D.  C. 
125, — holding  demurrer  everrmled  by  plea  to  same  matter. 
Bar  to  subsequent  aettoa. 

Cited  in  Lindsay  v.  AUen,   112  Tenn.  637,  82  S.  W.  171,  holding  subsequent 
a«tion  not  barred  by  dismissal  of  prior  action  by  consent  of  parties;  Murphy 
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y.  Creath,  26  Mo.  App.  581;  Martin  v.  McCarthy,  3  Colo.  App.  37,  32  Pac. 
551, — holding  voluntary  nonsuit  no  bar  to  another  action;  Royston  ▼*  Homer, 
75  Md.  557,  24  Atl.  25,  holding  decree  passed  by  consent  of  parties  bar  to 
subsequent  action  on  same  matter. 

Cited  in  reference  notes  in  24  A.  D.  502,  on  res  judicata  as  estoppel;  24 
A.  D.  615,  as  to  when  former  judgment  is  a  bar;  60  A.  D.  530,  as  to  when 
decree  dismissing  bill  is  bar  to  another  suit;  34  A.  D.  679,  as  to  when  dis- 
missal of  bill  is  not  a  bar;  49  A.  D.  503,  on  effect  of  agreement  to  dismiss 
suit  as  relinquishment  of  rights  involved. 

Cited  in  notes  in  26  A.  D.  609,  as  to  when  former  judgment  is  a  bar  or 
estoppel;  96  A.  D.  779,  on  necessity  to  conclusiveness  of  judgment  that  it  be 
rendered  on  the  merits. 
Privileged  communications  between  attorney  and  client. 

Cited  in  Passmore  v.  Passmore,  50  Mich.  626,  45  A.  R.  62,  16  N.  W.  170, 
holding  that  privilege  does  not  prevent  client  from  testifying  as  to  advice  given 
by  attorney;  Oliver  v.  Cameron,  MacArth.  &  M.  237,  holding  privilege  as  to  com- 
munications between  attorney  and  client  waived  by  latter  calling  former  as 
witness  as  to  them. 

Cited  in  notes  in  22  A.  D.  410;   25  A.  D.  420;  27  A.  D.  335;  66  A.  S.  R. 
217,— on   privileged  communications  to  attorney;    66   A.  S.  R.  241,  on  waiver 
of  privilege  as  to  confidential  communications  to  attorney. 
Test  of  mortgage. 

Cited  in  reference  notes  in  93  A.  D.  116,  on  what  constitutes  a  mortgage; 
23  A.  D.  379;  24  A.  D.  458;  27  A.  D.  348;  4  A.  S.  R.  707,— on  deed  absolute 
in  form  as  mortgage;  28  A.  D.  188;  31  A.  D.  626,— as  to  when  deed  absolute 
in  form  will  be  treated  as  a  mortgage;  36  A.  D.  43,  as  to  when  absolute  deed 
is  considered  as  mortgage;  36  A.  D.  102,  on  effect  of  absolute  deed  with  agree- 
ment to  reconvey;  20  A.  D.  163;  23  A.  D.  727;  25  A.  D.  735;  42  A.  8.  R, 
272, — on  deed  with  agreement  to  reconvey  as  mortgage;  42  A.  D.  246,  on  deed 
absolute  on  face  accompanied  by  defeasance  as  a  mortgage;  30  A.  D.  400,  at 
to  whether  instrument  is  a  mortgage  or  conditional  sale;  31  A.  D.  36,  on  dis- 
tinction between  conditional  sale  and  mortgage  of  realty;  42  A.  D.  612,  on 
intention  as  determining  whether  instrument  is  mortgage  or  conditional  sale; 
90  A.  D.  351,  on  intention  to  secure  indebtedness  by  conveyance  or  bill  of  sale 
as  criterion  of  mortgage. 

Cited  in  notes  in  4  A.  S.  R.  700,  on  conditional  sale  as  an  equitable  mort* 
gage;   18  E.  R.  C.  13,  as  to  test  whether  transaction  is  mortgage  or  conditional 
sale. 
Rights  of  widow. 

Cited  in  Henderson  v.  Chaires,  35  Fla.  423,  17  So.  574,  holding  widow  to 
whom  executors  failed  to  set  apart  dower  entitled  to  one  third  of  net  rents 
during  time  deprived;  Helms  v.  Franciscus,  2  Bland,  Ch.  Md.  544,  20  A.  D.  402, 
on  wife's  right  to  contract  concerning  vested  right  to  dower  or  jointure. 

Cited  in  reference  notes  in  41  A.  S.  R.  400,  on  dower  in  rent;  26  A.  D. 
231 ;  32  A.  D.  634, — on  what  will  bar  dower. 

Cited  in  notes  in  39  A.  S.  R.  38,  39,  on  dower  rights  in  rents  and  profits; 
39  A.  S.  R.  35,  on  modes  by  which  dower  is  set  apart  to  widow;  23  A.  D. 
687,  on  bar  of  wife's  dower  by  her  conveyance;  21  L.R.A.  183,  on  right  of 
dowress  to  mesne  profits  or  damages  for  detention  of  dower. 
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Interest  on  claim  a^inst  estate. 

Cited  in  Hammond  v.  Hammond,  2  Bland^  Ch.  308,  holding  ereditor  of  estate 
entitled  to  interest  on  claim. 
Acknowledgment  by  married  woman. 

Cited  in  reference  note  in  11  A.  8.  R.  244,  on  acknowledgments  by  married 
women. 

Heirs*  right  to  land. 

Cited  in  Johns  v.  Hodges,  62  Md.  525,  upholding  restoration  of  possession 
to  heirs  at  law  when  will  declared  invalid. 
Parol  evidence  to  explain  written  instrument. 

Annotation  cited  in  Bever  v.  Beyer,  144  Ind.  157,  41  N.  E.  944,  holding  parol 
evidence  admissible  to  show  life  estate  reserved  in  deed  intended  only  as  security. 

Cited  in  reference  notes  in  22  A.  D.  216;  34  A.  D.  213,— on  parol  evidence 
to  show  that  absolute  deed  was  intended  as  a  mortgage. 
Common  recoveries. 

Cited  in  note  in  26  A.  D.  725,  on  common  recoveries. 

17  AM.  DEO.  S06,  GIBSON  t.  TIIiTON.  1  BLAND,  CH.  S52. 
Dissolution  of  injunction. 

Cited  in  Allen  v.  Hawley,  6  Fla.  142,  63  A.  D.  198,  holding  dissolution  of  in- 
junction   granted    before    answer    denying    complaint    in    discretion    of    court; 
Salmon  v.  Clagett,  3  Bland,  Ch.  125,  holding  motion  to  dissolve  injunction  and 
exceptions  to  answer  to  be  decided  at  same  time;  Sandusky  v.  Faris,  49  W.  Va. 
150,  38  S.  E.  563,  sustaining  power  of  court  on  motion  to  dissolve  injunction  to 
examine  bill,  answer,  and  exceptions;  Smith  v.  State,  28  Fla.  408,   10  So.  894, 
holding  sufficiency  of  bill  raised  on  motion  to  dissolve  injunction  before  answer. 
Cited  in  reference  notes  in  29  A.  D.  757,  as  to  when  dissolution  of  injunction 
is  authorized;  29  A.  S.  R.  278,  on  right  to  dissolution  of  injunction  on  answer 
setting  up  new  matter  in  avoidance;  63  A.  D.  217,  on  sufficiency  of  answer  to  war- 
rant dissolution  of  injunction;   71  A.  D.  606,  on  consideration  of  objections  to 
sufficiency  of  answer  on  motion  to  dissolve  injunction;  65  A.  D.  84,  on  excep- 
tions to  answer  on  motion  to  dissolve  injunction. 
Wliat  constitutes  a  contempt. 

Cited  in  reference  notes  in  42  A.  D.  162,  on  what  is  contempt  of  court;  49 
A.  D.  750,  on  practising  an  imposition  on  the  court  as  contempt. 
Compelling  attendance  of  witnesses. 

Cited  in  Deale  v.  Esten,  3  Bland,  Ch.  433,  sustaining  power  of  conunissioners 
to  compel  attendance  of  witness. 

Distinguished  in  Belt  v.  Blackburn,  28  Md.  227,  sustaining  power  of  court  to 
require  taking  of  testimony  on  motion  to  dissolve  injunction. 
Ijcx  loci  as  governing  answer. 

Cited  in  Contee  v.  Dawson,  2  Bland,  Ch.  264,  holding  authentication  of  answer 
of  resident  defendant  out  of  state  governed  by  law  of  state  where  action  brought. 

17  AM.  DEC.  811,  OWING'S  CASB,  1  BLAND,  CH.  370. 
Who  are  incompetent  persons. 

Cited  in  reference  note  in  83  A.  D.  523,  on  who  are  persons  of  unsound  mind. 
Cited  in  note  in  29  A.  D.  38,  on  meaning  of  term  non  compos  mentis. 
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Validity  of  contract  of  Incompetent  person. 

Cited  in  Kelly  v.  McGuire,  15  Ark.  555,  holding  contract  by  one  of  great 
mental  weakness  so  as  to  be  susceptible  to  undue  influence,  voidable;  Pyott  v. 
Pyott,  90  111.  App.  210,  holding  marriage  contract  by  one  not  able  from  mental 
weakness  to  care  for  property,  void;  Hauber  v.  Leibold,  76  Neb.  706,  107  N.  W. 
1042,  holding  party  whose  mind  weakened  by  intoxication  not  competent  to  con- 
tract; Keough  V.  Foreman,  33  La.  Ann.  1434,  holding  drunkenness  not  ground  to 
avoid  partnership  settlement. 

Cited  in  reference  notes  in  44  A.  D.  463,  on  effect  of  weakness  of  intellect  on 
contracts;  17  A.  D.  731,  on  insanity  affecting  capacity  to  contract;  42  A.  D. 
335,  on  lunacy  or  unsoundness  of  mind  and  its  effect  on  contract  entered  into; 
27  A.  D.  458,  on  circimistances  indicating  fraud  and  imposition,  coupled  with 
mental  weakness,  as  ground  for  annulling  contract;  59  A.  D.  615,  on  setting  aside 
contracts  in  equity  for  weakness  of  mind;  59  A.  D.  615,  on  setting  aside  contract 
for  old  age;  41  A.  S.  R.  346,  on  setting  aside  in  equity  contracts  of  lunatics  pro- 
cured by  fraud;  59  A.  D.  615,  on  setting  aside  contract  for  inadequacy  of  con- 
sideration. 

Cited  in  notes  in  71  A.  S.  R.  426,  on  contracts  of  insane  persons;  40  A.  D. 
437,  on  age  or  mental  weakness  as  affecting  power  to  contract;  19  A.  D.  408,  on 
insanity  affecting  testamentary  capacity  or  capacity  to  contract;   16  E.  R.   C. 
739,  on  avoidance  of  contract  of  alleged  insane  person. 
—  Deed. 

Cited  in  Wolcott  v.  Connecticut  General  L.  Ins.  Co.  137  Mich.  309,  100  N.  W. 
569,  holding  conveyance  by  incompetent  person  for  whom  no  guardian  ap- 
pointed, void;  Riley  v.  Carter,  76  Md.  581,  35  A.  8.  R.  443,  19  L.R.A.  489,  25 
Atl.  667,  holding  firm  deed  not  void  for  lunacy  of  surviving  partner;  Highberger 
V.  StiflSer,  21  Md.  338,  83  A.  D.  593,  holding  proof  of  actual  fraud  unnecessary 
when  grantee  is  in  close  relationship  to  incompetent  grantor;  Mott  v.  Mott,  49 
N.  J.  Eq.  192,  22  Atl.  997,  holding  deed  obtained  by  son  from  insane  mother  by 
means  of  overpowering  influence,  property  set  aside. 

Cited  in  reference  notes  in  83  A.  D.  523,  on  avoidance  of  deed  by  lunatic;  66 
A.  D.  267,  on  imbecility  as  ground  for  avoiding  deed  or  other  contract;  36  A.  D. 
580,  on  right  of  grantor  or  heirs  or  representatives  to  avoid  deed  on  ground  of 
insanity. 

Distinguished  in  Sellman  v.  Sellman,  63  Md.  520,  denying  right  of  grantor's 
children  to  maintain  bill  to  set  aside  conveyance  for  incompetency  of  grantor,  on 
ground  of  injury  to  future  inheritance. 
Action  by  Incompetent  person. 

Cited  in  note  in  64  L.R.A.  523,  530,  on  right  of  insane  person  to  institute  pro- 
ceedings by  next  friend. 
Determination  of  incompetency. 

Cited  in  Morgan's  Case,  3  Bland,  Ch.  332,  holding  short  interview  insufficient 
to  determine  mental  condition  of  person; 
Fraud  in  procuring  deed  or  will. 

Cited  in  Sears  v.  Shafer,  1  Barb.  408,  holding  grantee's  preparation  of  deed  not 
shown  to  grantor  till  time  of  execution,  suspicious  circumstance. 

Cited  in  notes  in  20  L.R.A.  467,  on  gifts  by  will  as  affected  by  promise  made 
to  testator  by  his  wife;  8  L.R.A. (N.S.)  698,  701,  on  impressing  share  of  heir, 
devisee,  or  legatee  with  constructive  trust  because  of  his  fraud  in  frustrating 
decedent's  intention  to  give  the  property  to  a  third  person. 
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Appointment  of  guardian  for  incompetent  person. 

Cited  in  Post  v.  Mackall,  3  Bland,  Ch.  486,  holding  appointment  of  guardian 
for  incompetent  defendant^  without  issuing  writ  de  lunatic  inquirendo  proper. 

Cited  in  reference  note  in  33  A.  S.  K.  430,  on  appointment  of  guardian  ad 
litem  of  insane  persons. 
Jnrisdiction  oyer  incompetent  persons. 

Cited  in  Pennington  v.  Thompson,  5  DeL  Ch.  328,  holding  bill  by  next  friend 
of  incompetent  person  not  so  found  by  inquisition,  proper  method  to  set  aside 
latter's  deed;  Mims  v.  Mims,  33  Ala.  98,  denying  right  of  husband  not  objecting 
to  form  of  bill  afterwards  to  object  that  insane  wife  should  have  sued  by  com- 
mittee, and  not  next  friend;  Johnson  v.  Safe  Deposit  &  T.  Co.  104  Md.  460,  65 
Atl.  333,  holding  complete  incompetency  unnecessary  to  give  court  jurisdiction. 
Purchase  by  trustee,  etc. 

Cited  in  reference  note  in  53  A.  D.  125,  on  right  of  agents,  trustees,  executors, 
administrators,  guardians,  and  attorneys  to  purchase  for  their  own  benefit. 
Power  and  duty  of  court  as  to  rendering  decree. 

Cited  in  Contee  v.  Dawson,  2  Bland,  Ch.  264,  holding  in  settlement  of  trust 
estate  court  required  to  decree  between  codefendants  in  order  to  close  case; 
Soott  V.  Pinkerton,  3  Edw.  Ch.  70;  Homer  ▼.  Nitsch,  103  Md.  498,  63  Atl.  1052,— 
sustaining  right  of  court  to  decree  in  favor  of  either  party  on  accounting;  Re 
Mintum,  5  Dem.  508,  holding  one  equitable  owner  of  estate  not  devised  by 
testator,  upon  another's  promise  to  hold  same  in  trust  for  former. 
Proof  of  trust. 

Cited  in  Gaither  v.  Gaither,  3  Md.  Ch.  158,  holding  trust  provable  by  parol. 

Cited  in  note  in  24  A.  D.  413,  416,  on  parol  evidence  of  trust  in  bequest. 
Elffect  of  death  of  party  to  suit. 

Cited  in  Hochgraef  v.  Hendrie,  66  Mich.  556,  34  N.  W.  15  (dissenting  opinion), 
on  effect  on  rights  of  heirs  of  what  is  done  in  suit  after  ancestor's  death. 

Cited  in  reference  note  in  56  A.  D.  421,  on  abatement  of  action  by  death  of 
party. 
Defectiveness  of  prayer  for  relief. 

Cited  in  Dormitzer  v.  German  Sav.  &  L.  Soo.  23  Wash.  132,  62  Pae.  862,  hold- 
ing right  to  equitable  relief  not  defeated  by  defectiveness  of  prayer. 
Supplemental  bill. 

Cited  in  Secor  v.  Singleton,  41  Fed.  725,  holding  one  acquiring  interest  in 
subject  of  suit  after  decree  entitled  to  enforce  decree  by  filing  supplemental  bill. 
Equitable  Jurisdiction. 

Cited  in  Frisby  v.  Parkhurst,  29  Md.  58,  96  A.  D.  503,  decreeing  specific  per- 
formance of  agreement  between  mother  and  daughter  as  to  distribution  of  settle- 
ment upon  former's  death. 

Cited  in  reference  note  in  41  A.  D.  196,  on  right  to  award  affirmative  relief  to 
defendant  in  equity. 
Parol  promise  relating  to  real  estate. 

Cited  in  Ramsdel  v.  Moore,  153  Ind.  393,  53  L.R.A.  733,  53  N.  £.  767 ;  Olliffe 
V.  Wells,  130  Mass.  221, — sustaining  power  of  equity  to  enforce  oral  promise  to 
hold  absolute  devise  in  trust  for  another;  Whitridge  v.  Parkhurst,  20  Md.  62 
(dissenting  opinion),  on  validity  of  contract  to  settle  real  estate  by  will;  Gipat- 
riek  v.  Glidden,  81  Me.  137,  10  A.  S.  R.  245,  2  L.R.A.  662,  16  Atl.  464,  holding 
parol  promise  of  wife  to  dispose  of  remainder  to  heirs  of  husband,  enforceable; 


Digitized  by 


Google 


17  AM.  DEC]  NOTES  ON  AMERICAN  DECISIONS.  380 

.  Orth  V.  Orth,  146  Ind.  184,  67  A.  S.  R.  186,  32  L.RJL.  208,  42  N.  E.  277,  holding 
parol  promise  to  testator  by  sole  beneficiary  to  dispose  of  part  of  estate  in  favor 
of  another,  void. 

17  AM.  DSO.  S47,  SHAW  y.  POOR,  6  PICK.  86. 
Acknowledgment  by  one  grantor. 

Cited  in  Allen  v.  Leominster  Sav.  Bank,  134  Mass.  680,  holding  acknowledg- 
ment by  one  of  two  grantors  sufficient;  Perkins  v.  Richardson,  11  Allen,  638, 
holding  office  copy  of  lost  deed  of  land  by  husband  and  wife,  competent  evidence, 
although  acknowledged  by  husband  only;  Hayden  v.  Peirce,  166  Mass.  369,  43  N. 
E.  119;  Palmer  v.  Paine,  9  Gray,  66, — holding  acknowledgment  by  husband  ot 
deed  made  jointly  with  wife  of  land  held  by  her,  sufficient  for  record. 
Record  of  conveyance. 

Cited  in  Edwards  v.  McKeman,  66  Mich.  620,  N.  W.  20,  holding  conveyance 
of  equitable  interest  within  recording  act. 

Cited  in  reference  note  in  60  A.  D.  469,  on  recording  of  unacknowledged  or 
defectively  acknowledged  deed  or  mortgage. 

17  AM.  DEC.   340,  GARDNSR  v.  MITOHEIili,  6  PICK.    114. 

Cumulative  evidence  —  What  Is. 

Cited  in  Parker  v.  Hardy,  24  Pick.  246;  Waller  v.  Graves,  20  Conn.  306,— de- 
fining cumulative  evidence  as  additional  proof  of  same  character;  Mulock  v. 
Mulock,  28  N.  J.  Eq.  16,  holding  new  evidence  not  cumulative  when  of  a  different 
character;  Casey  v.  State,  20  Neb.  138,  29  N.  W.  264,  holding  evidence  of  inde- 
pendent facts  of  different  character  establishing  same  defense,  not  ciunulative; 
Houston  &,  T.  C.  R.  Co.  v.  Forsyth,  49  Tex.  171,  holding  evidence  of  declarations 
of  plaintiff  in  negligence  action  as  to  cause  of  accident  differing  from  proof,  not 
cumulative;  German  v.  Maquoketa  Sav.  Bank,  38  Iowa,  366,  holding  evidence 
tending  to  establish  controverted  issue,  and  showing  distinct  fact,  not  cumu- 
lative; Dundee  Mfg.  Co.  v.  Van  Riper,  33  N.  J.  L.  152,  holding  newly  discovered 
evidence  of  memorandum  of  payment  not  cumulative  in  action  for  balance  due; 
Scofield  V.  Brown,  7  Neb.  221,  holding  evidence  of  similar  admissions  to  persons 
than  those  sworn,  cumulative;  Gardner  v.  Gardner,  2  Gray,  434,  holding  evidence 
of  school  fellows  that  boy  able  to  write,  cumulative  of  some  evidence  by  teachers. 

Cited  in  note  in   14  L.R.A.  611,  on  admissions  and  declarations  of  party  as 
cumulative  evidence. 
—  As  ground  for  new  trial. 

Cited  in  Macy  v.  DeWolf,  3  Woodb.  &  M.  193,  Fed.  Cas.  No.  8,933;  Berry  v. 
State,  10  Ga.  611;  Alger  v.  Merritt,  16  Iowa,  121;  Sanford  v.  Chicago  &  L.  S. 
R.  Co.  2  Mich.  N.  P.  133;  Simmons  v.  Mann,  92  N.  C.12;  Com.  v.  Williams,  2 
Ashm.  (Pa.)  69;  Burriss  v.  Wise,  2  Ark.  33, — holding  proof  that  newly  dis- 
covered evidence  not  cumulative  necessary  before  granting  of  new  trial;  Conradt 
V.  Sixbee,  21  Wis.  383;  HaU  &  Co.  v.  Lyons  &  Co.  29  W.  Va.  410,  1  S.  E.  582,— 
denying  motion  to  set  aside  verdict  upon  new  evidence  not  change  result;  Com.  y. 
Benesh,  Thacher,  Crim.  Cas.  684,  holding  one  convicted  of  obtaining  property 
under  false  pretenses  not  entitled  to  new  trial  to  show  what  became  of  property; 

Aiken  v.  Bemis,  3  Woodb.  &  M.  348,  Fed.  Cas.  No.  109,  holding  new  evidence 
in  action  for  violation  of  patent  of  facts  not  previously  shown,  not  cumulative; 
Klopp  V.  Jill,  4  Kan.  482,  holding  evidence  on  fact  not  in  issue  not  cumulative 
and  ground  for  new  trial;  Roberts  v.  State,  3  Ga.  310,  denying  new  trial  because 
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new  eridenoe  additional  proof  of  defendant's  conduct  already  admitted;  Wattf 
T.  Howard,  7  Met.  478,  holding  new  trial  proper  when  new  evidence  of  distinct 
diaraeter;  How  ▼.  Bodman,  I  Disney  (Ohio)  116,  denying  new  trial  on  affidavit 
of  witness  stating  matter  of  same  general  character  given  in  evidence;  Alsop  v. 
Commercial  Ins.  Co.  1  Sumn.  461,  Fed.  Cas.  No.  262,  holding  additional  evidence 
of  overvaluation  not  ground  for  new  trial  of  action  on  insurance  policy;  Gray 
V.  Harrison,  1  Nev.  602,  holding  corroborative  evidence  not  ground  for  new  trial 

Cited  in  reference  notes  in  38  A.  D.  106;  63  A.  D.  186,^-on  newly  discovered 
evidence  as  ground  for  new  trial;  38  A.  D.  731,  on  discovery  of  cumulative  evi* 
dence  as  ground  for  new  trial. 
Grounds  for  new  trial  generally. 

Distinguished  in  Indianapolis  v.  Tansel,  167  Ind.  463,  62  N.  B.  86,  holding  ad* 
missions   by  party  after  trial  competent  to  support  charge  of  misconduct  aa 
ground  for  rew  trial. 
Laches  as  affecting  new  trial. 

Cited  in  Plymouth  v.  Russell  Mills,  7  Allen,  488,  denying  motion  to  set  aside 
award  for  delay  of  four  years  in  producing  newly  discovered  evidence. 

17  AM.  DEO.  851,  RE  VANDINE,  6  PICK.  187. 
Validity  of  municipal  ordinances  and  regulations. 

Cited  in  Boston  v.  Shaw,  1  Met.  130,  holding  ordinance  requiring  those  using 
drains  to  pay  for  same  on  basis  of  previous  assessment,  unreasonable;  St.  Louis 
V.  Sternberg,  69  Mo.  280,  holding  lawyer's  annual  license  tax,  void;  Ogden  City 
V.  Crossnian,  17  Utah,  66,  53  Pac.  985,  sustaining  ordinance  imposing  license  tax 
on  telephone  instruments. 

Cited  in  reference  notes  in  28  A.  D.  264,  on  validity  of  municipal  by-laws  and 
ordinances;  90  A.  D.  283,  as  to  valid  exercise  of  police  power  by  municipal  corpo- 
rations; 41  A.  D.  636,  as  to  when  statute  is  not  in  restraint  of  trade;  90  A.  D. 
284,  on  municipal  regulations  in  restraint  of  trade;  41  A.  D.  636,  on  stranger 
coming  within  city  limits  being  bound  by  its  by-laws. 

Cited  in  notes  in  41  L.  ed.  U.  S.  620,  on  reasonableness  of  municipal  ordi- 
nances;  34  A.  D.  636,  on  invalidity  of  unreasonable  municipal  ordinances;   36 
A.  R.  703,  on  validity  of  ordinances  regulating  business. 
»  Ab  to  health  and  safety  generally. 

Cited  in  Watertown  v.  Mayo,  109  Mass.  316,  12  A.  R.  694,  sustaining  ordinance 
prohibiting  maintenance  of  slaughterhouse  in  city;  Train  v.  Boston  Disinfecting 
Co.  144  Mass.  623,  69  A.  R.  113,  11  N.  E.  929,  sustaining  regulation  of  board  of 
health  requiring  disinfection  of  rags ;  Jackson  v.  Kansas  City,  Ft.  S.  &  M.  R  Co. 
157  Mo.  621,  80  A.  S.  R.  650,  68  S.  W.  32,  holding  ordinance  regulating  speed  ol 
trains  within  city  limits,  reasonable;  Piqua  v.  Zimmerlin,  35  Ohio  St.  607,  sus- 
taining ordinance  prohibiting  sale  of  liquors  on  Sunday;  Yates  v.  Milwaukee,  12 
Wis.  674,  holding  ordinance  regulating  place  of  exposing  hay  for  sale,  reasonable; 
Weeks  v.  McNulty,  101  Tenn.  496,  70  A.  S.  R.  693,  43  L.RA.  186,  48  S.  W.  809, 
holding  police  regulation  requiring  fire  escapes  on  hotel,  valid;  Com.  v.  Cutter, 
166  Moss.  62,  29  N.  E.  1146,  sustaining  regulation  prohibiting  acciunulation  of 
filth  on  stagnant  water;  Schier  v.  Trinity  Church,  109  Mass.  1,  holding  recital  in 
legislative  act  that  cemetery  is  injurious  to  health,  not  subject  to  contradiction 
by  church  officers;  Heland  v.  Lowell,  3  Allen,  407,  81  A.  D.  670,  denying  city't 
liability  for  injuries  to  one  from  defect  in  bridge  sustained  while  driving  at  ratf 
prvliiuited  by  ordinance. 
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Cited  in  note  in  47  A.  S.  R.  547,  on  validity  of  state  quarantine  and  health 
regulations. 

~  As  to  collection  of  garh&ge. 

Cited  in  Her  v.  Ross,  64  Neb.  710,  97  A.  S.  R.  676,  57  L.R.A.  896,  90  N.  W. 
869;  State  v.  Orr,  68  Conn.  101,  34  L.R.A.  279,  35  Atl.  770, — sustaining  ordinance 
prohibiting  collection  of  garage  without  license;  Philadelphia  v.  Lyster,  3  Pa. 
Super.  Ct.  476;  State  v.  Robb,  100  Me.  180,  60  Atl.  874,  4  A.  &  E.  Ann.  Cas.  275,— 
sustaining  ordinance  prohibiting  one  from  collecting  garbage  not  appointed; 
Walker  v.  Jameson,  140  Ind.  591,  49  A.  S.  R.  222,  28  L.R.A.  679,  37  N.  E.  402; 
Smiley  v.  MacDonald,  42  Neb.  6,  47  A.  S.  R.  684,  27  L.R.A.  540,  60  N.  W.  355,— 
holding  exclusive  privilege  conferred  by  city  to  collect  garbage,  valid;  Nash  v. 
District  of  Columbia,  28  App.  D.  C.  598,  8  A.  &  E.  Ann.  Cas.  815,  sustaining  ordi- 
nance requiring  destruction  of  garbage,  although  containing  some  elements  oi 
value;  Dupont  v.  District  of  Columbia,  20  App.  D.  C.  477,  sustaining  police 
regulation  requiring  garbage  wagons  to  be  of  certain  construction  and  to  have 
word  "garbage"  painted  thereon;  Re  Lowe,  54  Kan.  757,  27  L.R.A.  645,  39  Pac 
710;  Ouray  v.  Corson,  14  Colo.  App.  345,  69  Pac.  876, — sustaining  ordinance  re- 
quiring scavenger's  license;  State  v.  Hill,  126  N.  C.  1139,  50  L.R.A.  473,  36  S.  E. 
326    (dissenting  opinion),  on  ordinance  requiring  scavenger's  license. 

Cited  in  notes  in  38  L.R.A.  314,  on  municipal  power  as  to  removal  of  filth,  etc.; 
27  L.R.A.  541,  on  monopoly  in  contract  for  removal  of  garbage;  50  L.  ed.  U.  S. 
204,  on  monoply  in  contract  or  ordinance  for  removal  of  garbage ;  39  L.R. A.  653, 
on  municipal  power  over  nuisances  affecting  highways  and  waters,  in  r^ard  to 
removal  of  garbage,  etc.;  97  A.  S.  R.  688,  on  power  of  cities  to  create  monoplies 
for  removal  of  garbage  and  noxious  substances. 
—  As  to  use  of  streets. 

Cited  in  Com.  v.  Stodder,  2  Cush.  362,  48  A.  D.  679,  sustaining  ordinance  regu- 
lating use  of  vehicles  in  street;  Utica  v.  Blakeslee,  46  How.  Pr.  165,  sustaining 
ordinance  prohibiting  use  of  vehicles  of  certain  weight  on  paved  streets,  without 
tires  of  prescribed  width;  Com.  v.  Bean,  14  Gray,  52,  sustaining  ordinance  pro- 
hibiting cattle  going  at  large;  Marietta  v.  Fearing,  40  Ohio,  427,  holding  ordi- 
nance relating  to  stray  animals  inapplicable  to  those  owned  by  nonresidents ;  Bott 
V.  Pratt,  33  Minn.  323,  53  A.  R.  47,  23  N.  W.  237,  sustaining  ordinance  forbidding 
leaving  horses  unhitched  in  street;  Com.  v.  Plaisted,  148  Mass.  375,  12  A.  S.  R. 
566,  2  L.R.A.  142,  19  N.  E.  224,  sustaining  ordinance  prohibiting  itinerant  music 
in  street;  Denver  City  R.  Co.  v.  Denver,  21  Colo.  350,  52  A.  S.  R.  239,  29  L.R.A. 
608,  41  Pac.  826,  sustaining  license  tax  for  operation  of  street  cars. 
Reasonableness  of  carrier's  rules. 

Cited  in  Pullman  Car  Co.  v.  Krauss,  145  Ala.  395,  4  L.R.A.(N.S.)  103,  40  So. 
398,  8  A.  ft  E.  Ann.  Cas.  218,  holding  rule  of  sleeping-car  company  against  ad- 
mission of  passengers  having  contagious  diseases,  reasonable;  Gregory  v.  Chi- 
cago &  N.  W.  R.  Co.  100  Iowa,  345,  69  N.  W.  532,  holding  reasonableness  of  rule 
of  carrier  prohibiting  passenger  from  having  dog  in  car,  and  requiring  carriage 
in  baggage  car,  for  court;  State  v.  Chovin,  7  Iowa,  204  (dissenting  opinion),  on 
right  of  railroad  company  to  charge  increased  fare  when  no  ticket  purchased. 
What  constitutes  public  work. 

Cited  in  Haley  v.  Boston,  191  Mass.  291,  5  L.R.A.(N.S.)    1005,  77  N.  E.  888, 
holding  removal  of  ashes  from  city  houses  work  of  public  nature. 
Effect  of  by-law. 

Cited  in  Samuel  v.  Holladay,  Woolw.  400,  Fed.  Cas.  No.  12,288,  holding  that 
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corporate  by-law  as  to  special  meetings  of  board  do  not  affect  third  parties  deal- 
ing with  corporation. 

Cited  in  note  in  7  £.  R.  C  284,  on  reasonableneas  or  validitj  of  by-law  made 
by  private  corporation. 

17  AM.  DEC.  35«,  HALL  v.  WILLIAMS,  6  PICK.  232. 
Enforceability  of  foreign  Judgment. 

Cited  in  McKim  y.  Odom,  12  Me.  94,  holding  that  action  of  debt  w!'I  not 
lie  on  chancery  decree  of  another  state;  Latine  y.  Clements,  3  Ga.  426,  holding 
action  not  maintainable  against  administrator  with  will  annexed  in  Georgia 
on  judgment  obtained  in  another  state  against  executor;  Boston  India  Rubber 
Factory  v.  Hoit,  14  Vt.  92,  holding  assumpsit  not  maintainable  in  this  state 
on  foreign  judgment;  Kendrick  v.  Kimball,  33  N.  H.  482,  holding  debt  on 
judgment  recovered  against  nonresident  upon  attachment  and  notice,  maintain- 
able in  this  state;  Darrach  v.  Wilson,  2  Miles,  (Pa.)  116,  holding  action  on 
debt  not  maintainable  under  act  1705  upon  judgment  in  foreign  attachment; 
Cheever  v.  Wilson,  9  Wall.  108,  19  L.  ed.  604;  Green  v.  Van  Buskirk,  7  Wall. 
139t  19  L.  ed.  109,  holding  valid  judgment  of  court  of  another  state  enforceable 
elsewhere  under  full- faith  and  credit  clause;  Moulin  v.  Trenton  Mut.  Life  & 
F.  Ins.  Co.  24  N.  J.  L.  222,  holding  foreign  judgment  properly  authenticated 
enforceable  as  domestic  judgment. 
^  Where  defendant  was  not  served. 

Cited  in  Woodward  v.  Tremere,  6  Pick.  364,  holding  judgment  of  another 
state  not  binding  on  one  not  served  or  appearing;  McVicker  v.  Beedy,  31  Me. 
314,  50  A.  D.  666;  Rangley  v.  Webster,  11  N.  H.  299;  Kittredgc  v.  Emerson, 
15  N.  H.  227;  Qakley  v.  Aspinwall,  4  N.  Y.  513;  Bates  v.  Delavan,  5  Paige, 
299;  Rathbone  v.  Terry,  1  R.  I.  73;  Price  v.  Hickok,  39  Vt.  292;  Rape  v. 
Heaton,  9  Wis.  328,  76  A.  D.  269;  Middlesex  Bank  v.  Butman,  29  Me.  19,— 
holding  judgment  obtained  without  personal  service  unenforceable  outside  of 
state;  Easterly  v.  Goodwin,  35  Conn.  273,  holding  judgment  not  based  on  per- 
sonal service  not  enforceable  in  personam;  Wood  v.  Watkinson,  17  Conn.  500, 
44  A.  D.  562;  Kane  v.  Cook,  8  Cal.  449,  holding  judgment  obtained  by  publica- 
tion of  summons  on  defendant  out  of  state  unenforceable  against  property  in 
another  state;  Starbuck  v.  Murray,  5  Wend.  148,  21  A.  D.  172,  holding  failure 
to  serve  process  defense  to  action  on  judgment  of  another  state ;  Sumner  v.  Marcy, 
3  Woodb.  &  M.  105,  Fed.  Cas.  No.  13,609,  holding  judgment  of  one  state  not 
binding  on  property  of  corporation  of  another  not  property  served;  Earthman  v. 
Jones,  2  Yerg.  484,  holding  judgment  of  foreign  state  against  nonresident  upon 
attachment  without  personal  service,  no  proof  of  debt  in  courts  of  this  state; 
Hanley  v.  Donoghue,  59  Md.  239,  40  A.  D.  554,  holding  judgment  of  another  state 
against  two  defendants  not  basis  of  action  against  one  not  summoned;  Mervin 
T.  Kumbel,  23  Wend.  293,  holding  that  in  action  of  debt  on  judgment  of  foreign 
court  against  two  defendants,  judgment  is  not  proof  of  liability  of  one  not  served ; 
Watson  V.  Steinan  Bros.  19  R.  I.  218,  61  A.  S.  R.  768,  33  Atl.  461;  Wright  v. 
Andrews,  130  Mass.  149, — holding  judgment  of  foreign  state  against  two  defend- 
ants one  of  whom  was  not  served,  void  as  to  both. 
~  Necessity  of  Jnrisdletlon. 

Cited  in  Goodrich  v.  Stevens,  116  Mass.  170;  Gleason  v.  Dodd,  4  Met.  333, — 
holding  jurisdiction  of  court  necessary  to  full  credit  to  foreign  judgmetit;  Jarvis 
V.  Robinson,  21  Wis.  524,  94  A.  D.  560,  holding  failure  to  acquire  jurisdiction* 
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matter  of  defense  to  action  on  foreign  judgment;   Barker  v.  Brink,  24   N.  J. 
L.  333,  to  point  that  judgment  against  one  of  whom  the  court  had  no  juris- 
diction will  not  be  enforced  in  other  state. 
Jadgment  of  other  state  as  a  bar. 

Cited  in  North  Bank  v.  Brown,  50  Me.  214,  79  A.  D.  609,  holding  judgment 
ou  notes  based  upon  personal  service  obtained  after  defense  made,  bar  to  action 
on  same  notes  in  another  state;  Cochran  v.  Fitch,  1  Sandf.  Ch.  142,  holding 
attachment  against  nonresident  creditor  of  resident  bar  to  suit  in  another  state 
by  creditor  to  enforce  demand. 
»  Where  defendant  was  not  served. 

Cited  in  Newell  v.  Newton,  10  Pick.  470;  Whittier  ▼.  Wendall,  7  N.  H.  257,— 
holding  judgment  of  another  state  obtained  without  service  no  bar  to  another 
action  in  this  state  on  same  demand;  Odom  v.  Denny,  16  Gray,  114,  holding 
judgment  of  foreign  state  against  two  defendants  one  of  whom  was  not  served, 
no  bar  to  action  here  against  latter. 
Judgment  without  serrice. 

Cited  in  Great  West  Min.  Co.  v.  Woodmas  of  Alston  Min.  Co.  12  Colo.  46, 
13  A.  S.  K.  204,  20  Pac.  771,  holding  default  judgment  obtained  without  service, 
void;  Nichols  v.  Crittenden,  74  Wis.  459,  43  N.  W.  105,  holding  that  action 
on  joint  contract  cannot  proceed  where  service  has  not  been  made  upon  all 
parties;  Scott  v.  Noble,  3  Pittsb.  138,  16  Pittsb.  L.  J.  53,  holding  acceptance 
in  one  state  of  service  of  writ  issued  in  another  does  not  render  judgment 
effectual  in  former  state. 
Extraterritorial  Jurisdiction  of  conrt. 

Cited  in  Dearing  v.  Bank  of  Charleston,  6  Ga.  497,  48  A.  D.  300,  denying 
extraterritoral  jurisdiction  of  state  courts;  Leith  v.  Leith,  39  N.  H.  20,  holding 
foreign  divorce  void  when  both  parties  domiciled  in  this  state;  Harding  ▼.  Alden, 
9  Me.  140,  23  A.  D.  549,  holding  wife  domiciled  in  state  after  desertion  by  hus- 
band to  foreign  state  entitled  to  maintain  action  for  divorce  for  subsequent 
adultery;  Middlebrooks  v.  Springfield  F.  Ins.  Co.  14  Conn.  301,  denying  right 
to  sue  foreign  corporation  in  Connecticut  although  majority  of  stockholders 
reside  therein;  Maxsom  v.  Sawyer,  12  Ohio,  195,  holding  court  of  common  pleas 
appointing  guardian,  empowered  to  authorize  him  to  sell  lands  in  another  county ; 
Leonard  v.  Putnam,  51  N.  H.  247,  12  A.  R.  106,  denying  guardian's  power  over 
ward's  property  in  another  state. 
—  SnfHciencj  of  service  to  give  Jnrisdictlon. 

Cited  in  Sullivan  v.  La  Crosse  &  M.  Steam  Packet  Co.  10  Minn.  386,  Gil. 
308,  holding  service  of  summons  on  managing  agent  of  foreign  corporation  in 
state,  void;  Peabody  v.  Hamilton,  106  Mass.  217,  holding  service  on  defendant 
on  foreign  mail  ship  not  yet  moored  at  dock,  valid;  Downer  v.  Shaw,  22  N. 
H.  277,  holding  mere  notice  of  pendency  of  action  insufficient  to  give  court  of 
another  state  jurisdiction;  Ewer  v.  Myrick,  1  Cush.  23,  48  A.  D.  587,  holding 
service  by  attachment  of  property  in  state  insufficient  notice  of  pendency  of 
action;  Mowry  v.  Chase,  100  Mass.  79,  holding  service  of  writ  by  arrest  suffi- 
cient to  give  validity  to  judgment  of  foreign  court;  Henderson  v.  Staniford, 
105  Mass.  504,  7  A.  R.  551,  holding  Insufficiency  of  service  waived  by  plea  of 
judgment  of  court  of  another  state  in  bar  of  action. 
ConclnsiTeness  of  record  or  Jndgment. 

Cited  in  Tarbox  v.  Hays,  6  Watts,  398,  31  A.  D.  478,  holding  judronent  of 
justice  of  peace  not  subject  to  collateral  impeachment;   Tucker  v.  Harris,  13 
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Qa.  1,  58  A.  D.  488,  holding  judgments  of  courts  of  ordinary  subject  to  im- 
peaebment  when  irregular;  Wiley  v.  Pratt,  23  Ind.  628;  Newcomb  v.  Dewey, 
27  Iowa,  381;  Price  v.  Ward,  25  N.  J.  L.  225;  Welsh  v.  Sykes,  8  III.  197,  44 
A.  D.  689, — holding  record  showing  appearance  by  attorney  subject  to  impeach- 
ment by  proof  of  attorney's  want  of  authority;  Smith  ▼.  Silliman,  8  Coon.  Ill, 
sustaining  right  to  impeach  record  by  showing  no  appearance;  Hunt  v.  Ellison, 
32  Ala.  178,  holding  recital  in  decree  that  parties  appeared  conclusive  against 
resident  personally  served;  Hatchett  v.  Billingslea,  65  Ala.  16,  holding  settle- 
ment of  executor's  accounts  not  void  because  personal  service  of  notice  on  ad- 
ministrator de  honia  non  not  shown  by  record;  Wyman  v.  Campbell,  6  Port. 
(Ala.)  219,  31  A.  D.  677,  holding  orders  of  orphans'  court  conclusive  until 
reversed;  Cheever  v.  Wilson,  2  Legal  Gaz.  244,  on  whether  finding  as  to  domicil 
in  decree  of  divorce  is  conclusive  or  only  prima  facie  sufficient. 

Cited  in  note  in  21  LJtA.  848,  on  effect  of  judgment  obtained  on  unau- 
thorised appearance  by  attorney. 
—  Foreign  record  or  Judgment. 

Cited  in  Easley  v.  McClinton,  33  Tex.  288,  sustaining  right  to  contradict  record 
showing  personal  service  when  action  brought  in  this  state  on  foreign  judg- 
ment; Shumway  v.  Stillman,  6  Wend.  447,  holding  appearance  by  attorney  in 
action  in  foreign  state  conclusive  until  contrary  shown;  King  v.  Robinson,  33 
Me.  114,  54  A.  D.  614,  denying  right  to  contradict  record  of  another  state  as 
to  appearance  by  attorney;  Qkason  v.  Dodd,  4  Met.  333,  sustaining  right  of 
administrator  to  show  in  action  on  foreign  judgment  that  no  one  authorized 
to  appear  in  foreign  action;  Baltzell  v.  Nosier,  I  Iowa,  588,  63  A.  D.  466,  sus- 
taining right  to  deny  authority  of  attorney  appearing  when  action  brought  on 
judgment  of  foreign  state;  Edmonds  v.  Montgomery,  1  Iowa,  143,  holding  record 
of  judgment  oi  another  state  showing  appearance  by  attorney  sufficient  without 
giving  name;  Knapp  v.  Abell,  10  Allen,  485;  Barringer  v.  King,  5  Gray,  9; 
Westoott  V.  Brown,  18  Ind.  83, — holding  record  of  foreign  state  properly  au- 
thenticated showing  personal  service,  conclusive;  Sheldon  v.  Kendall,  7  Cush. 
217,  holding  judgment  of  another  state  obtained  on  proper  service  conclusive 
as  to  matters  forming  any  defense;  Pritchett  v.  Clark,  3  Harr.  (Del.)  517, 
holding  judgment  of  court  of  foreign  state  conclusive  as  to  all  matters  within 
jurisdiction;  Zepp  v.  Hager,  70  111.  223,  holding  parol  evidence  admissible  to 
contradict  record  of  judgment  of  sister  state  showing  personal  service  of 
sunmums;  Carleton  v.  Bickford,  13  Gray,  591,  74  A.  D.  652,  holding  parol 
evidence  admissible  to  contradict  return  of  officer  showing  personal  service 
in  action  on  foreign  judgment;  Litowich  v.  Litowich,  19  Kan.  451,  27  A.  R. 
145,  sustaining  right  to  show  invalidity  of  foreign  judgment  of  divorce  by  proof 
aUunde  record;  Hilton  v.  Guyot,  159  U.  8.  113,  40  L.  ed.  95,  16  Sup.  Ct.  Rep. 
139;  Bumham  v.  Webster,  1  Woodb.  &  M.  172,  Fed.  Cas.  No.  2,179;  Wilcox  v. 
Kassick,  2  Mich.  165;  Bimeler  v.  Dawson,  5  HI.  536,  39  A.  D.  430,— holding 
foreign  judgments  only  prima  facie  evidence  of  indebtedness;  Wilson  v.  Jackson, 
10  Mo.  329,  holding  judgment  of  foreign  stats  prima  facie  evidence  of  juris- 
diction of  person  where  vnit  returned  "executed;"  Napier  v.  Gidiere,  Speers,  Eq. 
215,  40  A.  D.  613,  holding  judgment  of  foreign  state  conclusive  on  subject  of  in- 
d^tedness;  Healy  t.  Root,  11  Pick.  389;  Tourigny  v.  Houle,  88  Me.  406,  34  Atl. 
158, — ^holding  record  of  foreign  judgment  prima  facie  sufficient  on  which  to  base 
action  of  debt;  Noyes  v.  Butler,  6  Barb.  613;  Bradshaw  v.  Heath,  13  Wend. 
407, — ^holding  judgment  of  divorce  by  foreign  court  not  conclusive  in  absence  of 
Am.  Dec.  Vol.  in.— 25. 
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statement  of  court's  jurisdiction  of  defendant;  Brainard  v.  Fowler,  119  Mass. 
262,  on  right  of  judgment  debtor  removing  to  another  state  to  impeach  judgment 
in  action  thereon. 

Cited  in  reference  notes  in  20  A.  D.  189;  21  A.  D.  180;  25  A.  D.  322;  42 
A.  D.  201,— on  effect  of  judgments  of  sister  states;  62  A.  D.  791,  on  validity 
of  judgments  of  sister  states;  G5  A.  D.  704,  on  right  to  attack  foreign  judg- 
ments by  inquiring  into  jurisdiction  of  court  and  its  power  over  parties  and 
things  in  controversy. 

Cited  in  notes  in  26  A.  R.  30,  on  effect  given  to  judgments  of  other  states; 
103  A.  S.  R.  308,  as  to  when  inquiries  concerning  the  jurisdiction  of  another 
state  are  open;  21  L.R.A.  857,  858,  859,  on  effect  of  judgment  of  foreign  country 
or  sister  state  obtained  on  unauthorized  appearance  of  attorney. 
Judgment  or  record  as  evidence. 

Cited  in  Sawyer  v.  Garcelon,  63  Me.  25»  holding  original  or  certified  copy  of 
record  competent  evidence. 
»  Foreign  Judgment. 

Cited  in  Dobson  v.  Pearce,  1  Duer,  142,  10  N.  Y.  Leg.  Obs.  170;  Green  v. 
Van  Buskirk,  38  How.  Pr.  52, — holding  foreign  judgment  properly  authenticated, 
admissible  in  evidence;  Pelton  v.  Platner,  13  Ohio,  209,  42  A.  D.  197,  holding 
judgments  of  foreign  courts  not  of  record  inadmissible  outside  of  state;  Mahurin 
V.  Bickford,  6  N.  H.  567,  holding  judgment  of  justice  of  peace  of  foreign  state 
admissible  in  evidence  when  properly  authenticated. 
Indivisibility  of  Joint  judgment. 

Cited  in  Jackson  v.  Hulse,  6  Mackey,  548,  holding  joint  judgment  void  as  to 
one  void  as  to  all;  Peterson  v.  Middlesex  &  S.  Traction  Co.  71  N.  J.  L.  296, 
59  Atl.  456,  holding  joint  judgment  reversible  as  to  all  when  error  shown; 
Wilbur  V.  Abbot,  60  N.  H.  40,  holding  joint  judgment  not  valid  when  void  as 
to  one  defendant;  Wies  v.  Aaron,  75  Miss.  138,  65  A.  S.  R.  594,  21  So.  763, 
holding  judgment  on  replevin  bond  against  principal  and  surety,  void  if  ren- 
dered after  death  of  surety. 

Cited  in  reference  note  in  61  A.  8.  R.  770,  on  judgment  against  several  per- 
sons only  part  of  whom  are  served. 

Cited  in  notes  in  91  A.  S.   R.  363,  364,  367,  on  entirety  of  judgments  void 
as  against  some  of  the  parties;   32  A.  D.  604,  605,  on  invalidity  as  to  all  de- 
fendants of  judgment  void  as  against  one. 
Waiver    of    objection. 

Cited  in  State  v.  Richmond,  26  N.  H.  232,  on  waiver  of  objection  to  lack  of 
proper  service  by  submitting  case  to  judgment  of  court  without  objecting  at 
earliest  opportunity. 

Plea  of  nut  tiel  record. 

Cited  in  Bennett  v.  Morley,  10  Ohio,  100,  holding  under  plea  nul  tiel  record 
in  suit  of  debt  on  judgment  of  foreign  state  against  two  defendants  appearing, 
evidence  not  admissible  to  show  one  not  served;  Endicott  v.  Morgan,  66  Me. 
450,  holding  plea  nul  tiel  record  to  judgment  rendered  by  court  of  another  state 
on  issue  to  contrary,  bad  on  demurrer;  Anderson  v.  Hubble,  93  Ind.  570,  47 
A.  R.  394,  on  invalidity  as  to  all  defendants,  of  erroneous  joint  verdict,  in 
case  where  the  wrongs  are  distinct  and  several. 

Cited  in  reference  note  in  50  A.  D.  525,  on  right  to  inquire  into  justness  of 
judgment  on  plea  of  nul  tiel  record. 
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Plea  of  nU  debet. 

Cited  in  reference  notes  in  54  A.  D.  460,  on  right  to  plead  nil  debet  to  debt 
on  foreign  judgment. 

Distinguished  in  Risley  v.  Indianapolis,  B.  k  W.  R.  Co.  Wilson  Super,  Ct. 
(Ind.)  672,  holding  nil  debet  cannot  be  pleaded  in  suit  upon  judgment  rendered 
in  another  state. 

17  AM.  DEC.  S68,  SMITH  v.  DENNIE,  6  PICK.  262. 
Competency  of  witnesses. 

Cited  in  Maine  Stage  Co.  v.  Longley,  14  Me.  444,  holding  bailor  competent 
witness  for  bailee  when  not  interested  in  event  of  action. 

Cited  in  reference  notes  in  49  A.  D.  232,  700,  on  release  of  interest  to  qualify 
witness  to  testify;   55  A.  D.  246,  on  competency  of  interested  witnesses  by  re- 
lease of  their  interest;   44  A.  D.   117,  on  competency,  as  witness,  of  assignor 
of  chose  in  action  or  nominal  party. 
Passing  of  title  on  sale  of  property. 

Cited  in  Harding  v.  Metz,  1  Tenn.  Ch.  610,  holding  that  title  does  not  pass 
to  grain  delivered  in  instalments  upon  agreed  payment  on  delivery;  Sutro  v. 
Hoile,  2  Neb.  186,  holding  that  title  to  goods  sold  on  credit  does  not  pass  until 
execution  and  delivery  of  note;  Lupin  v.  Marie,  2  Paige,  169,  holding  sale  not 
conditional  because  notes  to  be  given;  Cole  v.  Berry,  42  N.  J.  L.  308,  36  A.  R.  511 ; 
Loey  V.  Bundy,  9  N.  H.  298,  32  A.  D.  359,— holding  title  to  property  delivered  on 
condition  not  pass  until  condition  met;  Fumiss  v.  Hone,  8  Wend.  247,  holding  de- 
livery of  goods  bought  at  auction  for  which  notes  to  be  sent  for  later,  not  condi- 
tional; Rinehart  v.  Olwine,  5  Watts  &  S.  167;  National  Ref.  &  Storage  Co.  v.  Mil- 
ler, 7  Phila.  97,  25  Phila.  Leg.  Int.  228,— holding  vendor's  retention  of  bill  of  lad- 
ing for  goods  sold  evidence  of  conditional  sale;  Tyler  v.  Freeman,  3  Cush.  261; 
Hill  V.  Freeman,  3  Cush.  257, — holding  that  vendor's  title  does  not  pass  by 
delivery  of  goods  to  vendor  according  to  custom  before  compliance  with  terms 
of  sale;  Osborn  v.  Gantz,  60  N.  Y.  540  (affirming  6  Jones  &  S.  148),  sustaining 
vendor's  right  to  reclaim  goods  sold  for  gold  note  upon  vendee's  refusal  to  give 
same;  Dresser  Mfg.  Co.  v.  Waterston,  3  Met.  9,  denying  title  of  one  purchasing 
doth  from  printing  company  to  whom  sent  for  printing  on  conditional  sale; 
Brawner  v.  Lomax,  23  111.  496,  sustaining  title  of  one  to  goods  purchased  from 
one  who  bought  on  unconditional  sale;  Brundage  v.  Camp,  21  111.  330,  sus- 
taining title  of  bona  fide  purchaser  from  one  buying  goods  under  agreement  to 
give  note  with  security;  George  v.  Kimball,  24  Pick.  234,  sustaining  right  of 
assignee  to  recover  goods  taken  under  assignment  without  knowledge  of  fraud; 
Hanway  v.  Wallace,  18  Ind.  377,  holding  vendee  to  have  title  on  performance 
of  condition  without  interest  subject  to  levy;  Manton  v.  Gammon,  7  111.  App. 
201,  holding  action  for  breach  of  contract,  not  assumpsit,  lies  for  failure  to 
give  notes  by  certain  time  for  goods  sold;  Smith  v.  Smith,  21  Pa.  367,  60  A. 
D.  51,  holding  unconditional  sale  of  jronds  not  avoided  by  insolvency  of  vendee; 
Johnson-Brinkman  Commission  Co.  v.  Central  Bank,  116  Mo.  558,  38  A.  S.  R. 
615,  22  S.  W.  813,  holding  worthless  check  given  for  goods  sold  for  cash  not 
payment  so  as  to  transfer  title;  Strauss  v.  Hirsch,  63  Mo.  App.  95,  holding 
under  facts  liquors  sold  for  cash  on  delivery;  Fuller  v.  Bean,  34  X.  H.  290, 
holding  it  question  for  jury  as  to  intention  that  title  to  goods  shall  pass  upon 
delivery. 

Cited  in  reference  notes  in  40  A.  D.  92,  on  conditional  sales  title  of  goods 
to  remain  in  render ;  44  A.  D.  124,  on  title  to  property  sold  under  conditional  sale. 
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Cited  in  notes  in  13  L.RJL(NJ3.)  705,  on  rights  of  creditors  of  Tsndee  of 
goods  sold  for  cash,  but  delivered  without  payment;  120  A.  S.  R.  870,  as  to 
when  sales  and  delivery  do  not  pass  title  though  sale  is  not  expressly  condi- 
tional; 120  A.  S.  R.  878,  on  sale  and  delivery  passing  title  where  condition 
has  been  waived. 
Waiver  of  exact  perfonnanoe  of  contract. 

Cited  in  Moffatt  v.  Green,  9  Ind.   198,  holding  counting  of  ties  waived  by 
delivery  of  portion  without  counting. 
—  Of  sale. 

Cited  in  Haskins  v.  Warren,  116  Mass.  514,  holding  unqualified  delivery 
waiver  of  cash  payment;  Freeport  Stone  Co.  v.  Carey,  42  W.  Va.  276,  26 
8.  E.  183,  holding  delivery  of  goods  sold  for  cash  upon  receipt  of  part,  waiver 
of  condition;  Smith  v.  Lynes,  6  N.  Y.  41  (reversing  3  Sandf.  203),  holding  con- 
dition as  to  cash  payment  waived  by  delivery  of  goods  to  be  paid  for  on  delivery 
without  demanding  notes;  Leatherbury  v.  Connor,  54  N.  J.  L.  172,  33  A.  S.  R. 
672,  23  Atl.  684,  holding  failure  to  compel  payment  upon  delivery  of  goods 
until  rights  of  purchasers  intervene  wciver;  Rice  v.  McLarren,  42  Me.  157, 
holding  delivery  of  boat  without  stipulation  as  to  payment,  waiver  of  cash  and 
title  passed;  Peabody  v.  Maguire,  79  Me.  572,  12  Atl.  630,  holding  delivery  of 
goods  without  requiring  compliance  of  condition  as  to  payment,  presumption 
of  waiver;  Bucklen  v.  Johnson,  19  Ind.  App.  406,  49  N.  E.  359,  holding  waiver 
of  breach  of  condition  inoperative  when  without  knowledge  of  breach;  Fish- 
back  V.  Van  Dusen,  33  Minn.  Ill,  22  N.  W.  244,  denying  seller's  right  to  re- 
claim wheat  sold  for  cash  but  delivered  without  payment;  Neal  v.  Boggan, 
97  Ala.  611,  11  So.  809,  holding  right  to  reclaim  goods  sold  on  agreement  to 
pay  cash,  waived  by  seller's  taking  notes;  Schmidt  v.  Kattenhom,  2  Hilt.  157, 
holding  it  question  for  jury  whether  vendor  intended  to  waive  cash  payment 
by  delivery. 

Cited  in  reference  note  in  33  A.  S.  R.  674,  on  waiver  of  vendor's  rights  in 
conditional  sales. 

Cited  in  notes  in  21  A.  D.  262,  on  delivery  without  payment  or  performance 
of  conditions;  11  L.R.A.(N.S.)  951,  on  delay  in  attempting  to  regain  property 
obtained  under  agreement  to  pay  therefor  on  delivery,  as  waiver  of  condition. 

17  AM.  D£C.  372,  BliAKC  v.  WILUAMS,  6  PICK.  286. 
"What  law  governs. 

Cited  in  Heydock's  Appeal,  7  N.  H.  496,  holding  administrator  of  resident 
decedent  accountable  in  state  for  proceeds  of  sale  of  personal  property  in  an- 
other state;  Johnson  v.  Hunt,  23  Wend.  87,  holding  trustees  in  state  not  en- 
titled to  property  of  absconding  debtor  taken  from  state  and  given  to  resident 
of  another  state. 

Cited  in  note  in  3  L.R.A.  702,  on  contract  as  governed  by  lew  loci  contractus. 
»  As  to  transfer  of  property  generally. 

Cited  in  Owen  v.  Miller,  10  Ohio  St.  136,  76  A.  D.  502,  holding  personal  prop- 
erty transferable  according  to  law  of  owner's  residence;  Towne  v.  Smith,  1  Woodb. 
ft  M.  115,  Fed.  Cas.  No.  14,115,  sustaining  right  of  nonresident  transferee  of  note 
to  sue  insolvent  maker  thereon  in  courts  of  tatter's  state;  Perry  Mfg.  Co.  v. 
Brown,  2  Woodb.  &  M.  449,  Fed.  Cas.  No.  11,015,  holding  action  on  notes 
governed  by  law  of  state  where  same  payable. 
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—  Ab  to  Insolrency. 

Cited  in  Security  Tnut  Co.  v.  Dodd,  173  U.  S.  824,  43  L.  ed.  835,  19  Snp.  Ct. 
Rep.  545;  Thum  v.  Pingree,  21  Utah,  348,  61  Pac.  18, — holding  reoeiyer  appoint- 
ed in  inaolvency  proceedings  without  jurisdiction  over  debtor's  property  in  an- 
other state;  Wilson  v.  Matthews,  32  Ala.  332,  holding  assignee  for  creditors  under 
state  law  not  entitled  to  recover  property  of  assignor  in  another  state;  Stowe  v. 
Belfast  Say.  Bank,  92  Fed.  90,  holding  insolvency  laws  of  one  state  powerless  to 
invalidate  assignment  made  in  another  state;  Betton  v.  Valentine,  1  Curt.  C.  C. 
168,  Fed.  Cas.  No.  1,370,  holding  assignee  of  insolvent  appointed  in  Massa- 
chusetts not  entitled  to  avoid  conveyance  of  personal  property  in  Rhode  Island; 
Goodsell  V.  Benson,  13  R.  I.  225,  holding  baz^ruptcy  proceedings  without  extra- 
territorial effect  on  those  not  parties ;  Frink  v.  Buss,  45  N.  H.  325,  sustaining  as- 
signment by  creditor  in  state  where  bulk  of  property  located,  although  some  in 
another  state  where  insolvency  laws  different;  Qarding  v.  East  Tennessee  Land 
Co.  185  Mass.  380,  70  N.  E.  206,  holding  creditor  of  insolvent  foreign  corporation 
bringing  action  in  Federal  court  in  another  state  not  entitled  to  maintain  action 
for  equitable  attachment  in  Massachusetts;  Taylor  v.  Columbia  Ins.  Co.  14  Allen, 
353,  holding  remedies  in  favor  of  creditors  in  one  state  not  barred  by  insolvency 
proceedings  in  another;  Felch  v.  Bugbee,  48  Me.  9,  77  A.  D.  203,  holding  dis- 
charge of  bankrupt  under  laws  of  another  state  not  release  claim  held  by  citizen 
of  Maine;  May  v.  Breed,  7  Cush.  15,  54  A.  D.  700,  holding  discharge  under 
English  bankruptcy  law  of  one  residing  in  England  from  debt  due  citizen  of 
Massachusetts  payable  in  England  bar  to  action  in  latter  state;  United  States 
V.  Bank  of  United  States,  8  Rob.  (La.)  262;  Dehon  v.  Foster,  4  Allen,  545; 
Frank  v.  Bobbitt»  155  Mass.  112,  29  N.  E.  209;  Frazier  v.  Fredericks,  24  N.  J. 
L.  162;  Fellows  v.  Heerman,  8  Luzerne  Leg.  Reg.  35;  Clark  v.  Connecticut  Peat 
Co.  35  Conn.  303, — holding  assignment  for  creditors  valid  in  state  where  mudo 
valid  elsewhere;  Dunlap  v.  Rogers,  47  N.  H.  281,  93  A.  D.  433;  Dalton  v. 
Currier,  40  N.  H.  237, — holding  assignment  under  laws  of  another  state  not 
superior  to  subsequent  attachment  by  resident  creditor;  Noble  v.  Smith,  0  R.  I. 
446,  holding  assignment  for  creditors  superior  to  prior  foreign  attachment; 
Finnell  v.  Burt,  2  Handy  (Ohio)  202,  holding  mere  notice  to  debtor  of  insolvent 
of  foreign  assignment  cannot  prejudice  claim  of  subsequent  attaching  creditor; 
Kelly  V.  Crapo,  45  N.  Y.  86,  6  A.  R.  35,  holding  lien  of  attachment  on  property 
of  nonresident  in  state  superior  to  claims  of  nonresident  assignees  in  bank- 
ruptcy; Burlock  V.  Taylor,  16  Pick.  335;  Fall  River  Iron  Works  Co.  v.  Croade, 
16  Pick.  lI,^-on  extraterritorial  effect  of  assignments  under  bankruptcy  laws  of 
foreign  states. 

Cited  in  reference  notes  in  6  A.  D.  132,  on  effect  of  discharge  under  foreign 
insolvent  law;  6  A.  D.  482,  on  effect  of  discharge  under  foreign  bankruptcy  law; 
45  A.  D.  93,  on  effect  of  foreign  assignment  for  benefit  of  creditors. 

Cited  in  notes  in  1  L.R.A.  120,  on  foreign  bankrupt  and  insolvent  laws;  94  A. 
S.  R.  556,  on  foreign  proceedings  in  bankruptcy  and  in  insolvency ;  78  A.  D.  597, 
on  extraterritorial  effect  of  assignments  for  benefit  of  creditors;  23  L.R.A.  43, 
cm  transfer  of  personal  property  out  of  state  by  bankruptcy  transfers;  15  A.  S.  R. 
213,  on  validity,  when  rendered,  of  decree  of  discharge  as  against  nonresident 
net  a  party  to  insolvency  proceedings;  17  L.R.A.  87,  on  protection  of  domestic . 
creditors. 
Situs  of  debt  or  cause  of  action. 

Cited  in  Chicago,  R.  I.  k  P.  R.  Co.  v.  Sturm,  174  U.  S.  710,  43  L.  ed.  1144,  19 
Sop.  Ct.  Rep.  797,  holding  situs  of  debt  where  same  payable;  Harvey  v.  Great 
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Northern  R.  Co.  60  Minn.  405,  17  L.R.A.  84,  52  N.  W.  905,  holding  for  purpose 
of  attachment  situs  of  debt  wherever  debtor  found;  Bragg  v.  Gaynor,  85  Wis. 
468,  21  L.R.A.  161,  55  N.  W.  919,  holding  situs  of  debts  due  nonresident  within 
state  for  purpose  of  garnishment;  Tootle  v.  Coleman,  57  L.R.A.  120,  46  C.  C.  A. 
132,  107  Fed.  41,  holding  right  to  garnish  debtor  not  limited  to  situs  of  cause  of 
action;  Lancashire  Ins.  Co.  v.  Corbett,  62  111.  App.  236,  holding  debts  not  being 
property  of  debtor  without  situs  for  purpose  of  garnisliment;  Missouri  P.  R. 
Co.  V.  Sharitt,  43  Kan.  375,  19  A.  S.  R.  143,  8  L.R.A.  385,  23  Pac.  430,  holding 
garnishment  by  nonresident  creditor  no  defense  to  action  against  railroad  com- 
pany doing  business  in  state  by  resident  employee  for  wages;  Cross  t.  Brown, 
19  R.  I.  220,  33  Atl.  147,  sustaining  attachment  under  statute  of  debt  due  non- 
resident; Hibemia  Nat.  Bank  v.  Lacombe,  21  Hun,  166,  holding  place  where 
drawee  refuses  to  pay  draft  place  where  cause  of  action  thereon  arises. 
Validity  of  assignment  for  creditor. 

Cited  in  Newman  v.  Bagley,  16  Pick.  570,  holding  assignment  prima  facie  valid 
when  debts  of  i^eater  amount  than  value  of  property. 
"What  passes  under  assignment  for  creditors. 

Cited  in  Saunders  v.  Williams,  5  N.  H.  213,  holding  bona  fide  assignment  by 
debtor  for  benefit  of  creditors  valid  to  pass  all  debts;  Smith  v.  Eaton,  36  Me.  298, 
58  A.  D.  746,  holding  assignee  of  bankrupt  entitled  to  property  of  latter  upon  as- 
signment. 

Attacliment  of  property  on  which  adTances  have  been  made. 

Cited  in  Gibson  v.  Stevens,  3  McLean,  551,  Fed.  Cas.  No.  5,401,  upholding  right 
of  local  creditor  to  attach  property  although  advances  have  been  made  thereon 
by  foreign  factor. 
Appearance  as  waiver  of  defects. 

Cited  in  Sturtevant  v.  Robinson,  18  Pick.  175,  holding  objection  that  time  and 
place  not  mentioned  in  writ  taken  after  appearance,  too  late. 

17  AM.  BEC.  S85,  CUTLER  v.  WINSOR,  6  PICK.  SS5. 
Rights  and  liability  of  master  of  boat  as  owner. 

Cited  in  Clark  v.  Washington  Ins.  Co.  100  Mass.  509,  1  A.  R.  135,  holding 
master  in  charge  of  boat  owner  for  time  being;  First  Nat.  Bank  v.  Stewart,  26 
Mich.  83,  denying  owner's  liability  for  money  borrowed  by  master  under  charter 
party  to  pay  men;  Rich  v.  Jordan,  164  Mass.  127,  41  N.  E.  56,  denying  owner's 
liability  for  bait  furnished  one  in  possession  of  boat  under  charter  party; 
Baker  v.  Huckins,  5  Gray,  596,  denying  owner's  liability  for  supplies  furnished 
boat  in  possession  of  master  under  charter  party;  Webb  v.  Peirce,  1  Curt.  C.  C. 
104,  Fed.  Cas.  No.  17,320;  The  India,  16  Fed.  262;  McLellan  v.  Reed,  35  Me. 
172, — holding  one  hiring  vessel,  and  not  owner,  liable  for  repairs  and  supplies; 
The  Nathaniel  Hooper,  3  Sumn.  542,  Fed.  Cas.  No.  10,032,  holding  owner  agree- 
ing to  equip  vessel  and  sail  same,  and  not  charter  party,  entitled  to  salvage. 

Cited  in  notes  in  13  A.  D.  87,  88,  on  liability  of  hirer  of  vessel  for  failure  to 
deliver  goods;   23  A.  D.  622,  on  owner's  nonliability  for  nondelivery  of  goods 
shipped  on  his  vessel  chartered  to  another;  37  L.U.A.  58,  on  whose  servants,  crew 
of  chartered  vessel  are. 
—  When  boat  talcen  on  shares. 

Cited  in  Bird  v.  Hall,  73  Me.  73,  holding  master  taking  vessel  on  shares,  owner 
for  time  being,  and  not  partner  of  real  owner,  liable  to  account;  Skolfield  v. 
Potter,  2  Ware,  394,  Fed.  Cas.  No.  12,925,  holding  owner  letting  boat  to  master 
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for  part  of  earnings  liable  for  seaman's  wages;  Scarff  v.  Metcalf,  107  N.  Y.  211, 
1  A.  S.  R.  807,  13  N.  E.  796,  holding  owners  of  boat  sailed  by  co-owner  on  shares 
liable  for  tatter's  neglect  to  furnish  mate  with  medical  aid ;  Tuckerman  v.  Brown, 
17  Barb.  191;  Thompson  v.  Hamilton,  12  Pick.  426,  23  A.  D.  619;  Bonzey  v. 
Hodgkins,  55  Me.  98, — holding  one  sailing  boat  on  shares  liable  for  loss  of  freight; 
Sproat  V.  Donnell,  26  Me.  185,  45  A.  D.  103,  holding  master  taking  vessel  on 
shares,  and  not  owner,  liable  for  taking  part  of  cargo  for  fuel;  Williams  v. 
Williams,  23  Me.  17,  holding  master  taking  vessel  on  shares,  trustee  for  owner  as 
to  latter's  part  of  profits. 
When  partnership  exists. 

Cited  in  notes  in  19  E.  R.  C.  402,  on  what  constitutes  a  partnership;  18  L.R.A. 
(N.S.)    1045,  on  creation  of  partnership  liability  by  taking  profits  as  compensa- 
tion for  use  of  ships. 
liibel  for  seaman's  wages. 

Cit«d  in  The  Caroline  Casey  v.  Pounder,  Fed.  Cas.  No.  2,421a,  sustaining  sea- 
man's right  to  maintain  libel  against  schooner  for  wages. 
Validity  of  parol  charter  party. 

Cited  in  Fish  v.  Sullivan,  40  La.  Ann.  103,  3  So.  730,  sustaining  validity  of. 
Proof  of  partnership. 

Cited  in  Chapline  v.  Conant,  3  W.  Va.  507,  100  A.  D.  766;  Parchen  v.  Ander- 
son, 5  Mont.  438,  61  A.  R.  65,  5  Pac.  588, — holding  sharing  of  profits  not  con- 
clusive as  to  partnership;  Eastman  v.  Clark,  53  N.  H.  276,  16  A.  R.  192,  holding 
sharing  of  profits  evidence  on  question  of  partnership;  Holmes  v.  Old  Colony  R. 
Corp.  5  Gray,  58,  holding  one  occupying  hotel  for  half  of  income  not  partner  of 
owner;  Denny  v.  Cabot,  6  Met.  82,  holding  partnership  not  established  by  agree- 
*  ment  to  manufacture  goods  for  part  of  profits  of  sale;  Price  v.  Alexander,  2  G. 
Greene,  427,  52  A.  D.  526;  Pierson  v.  Steinmyer,  4  Rich.  L.  309;  Clark  v.  Smith, 
52  Vt.  529;  Loomis  v.  Marshall,  12  Conn.  69,  30  A.  D.  596,— holding  that  right 
to  portion  of  profits  as  compensation  for  services  does  not  establish  partnership 
as  to  parties. 

17  AM.  DEC.  S87,  AMHERST  ACADE»nr  v.  COWIiS,  6  PICK.  427. 
Inability  for  subscription. 

Cited  in  reference  notes  in  60  A.  S.  R.  731,  on  validity  of  subscription;  7  A. 
D.  203,  on  liability  of  voluntary  subscribers  to  further  a  common  public  enter- 
prise. 

Cited  in  notes  in  6  A.  D.  166,  on  recovery  of  subscriptions;  7  A.  D.  56,  on 
liability  of  persons  subscribing  money  to  carry  on  common  project;  26  L.R.A. 
308,  on  validity  of  note  given  for  voluntary  subscription ;  3  L.R.A.  469,  on  eflfect 
of  condition  annexed  to  subscription  for  public  purpose;  3  L.R.A.  797,  on  obli- 
gation of  subscriber  to  corporate  stock  to  pay  for  shares. 

—  Necessity  of  consideration. 

Cited  in  Stewart  v.  Hamilton  College,  2  Denio,  403  (affirmed  in  1  N.  Y.  581) ; 
Stoddard  v.  Cleveland,  4  How.  Pr.  148, — denying  recovery  on  promise  to  give 
voluntary  subscription. 

—  Sufficiency  of  consideration. 

Cited  in  Warren  Academy  v.  Starrett,  15  Me.  443,  holding  note  given  for  use  of 
academy,  good  consideration  for  renewal  thereof;  Thompson  v.  Page,  1  Met.  565, 
holding  member  unincorporated  religious  society  liable  on  agreement  to  pay  on 
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stock,  to  treasurer  giving  temporary  bond,  until  election  of  treasurer  of  corpo- 
ration; Ives  V.  Sterling,  6  Met.  310,  holding  subscriber,  declining  to  pay  subscrip- 
tion to  fund  for  erecting  academy,  and  interested  therein  to  amoimt  subscribed, 
on  ground  of  proposed  change  of  site,  liable  to  authorized  collection  committee; 
Wheeler  v.  Toof,  2  Mich.  N.  P.  44,  holding  maker  liable  on  note  given  to  complete 
church,  to  trustee  advancing  amount,  on  ground  that  worthy  purpose  was  suf- 
ficient consideration;  Wesleyan  Seminary  v.  Fisher,  4  Mich.  516,  holding  maker 
of  note  to  pay  for  subscription  to  endowment  fund,  in  consideration  of  stock  to 
be  issued,  and  tuition  to  be  furnished  by  female  seminary,  liable  to  seminary; 
Presbyterian  Bd.  of  Foreign  Missions  y.  Smith,  200  Pa.  361,  58  Atl.  689,  holding 
acceptance  of  subscription  to  missionary  society  sufficient  consideration. 
^  Failure  of  oonsideratioii. 

Distinguished  in  Congregational  Soc.  v.  Goddard,  7  N.  H.  430,  denying  maker's 
liability  on  note  given  to  religious  society  for  support  of  evangelical  minister, 
where  part  of  fund  was  used  to  pay  Unitarian. 
»  Mutual  promises  as  inducement. 

Cited  in  Capelle  v.  Trinity  M.  E.  Church,  Fed.  Cas.  No.  2,392,  enforcing  cUim 
in  bankruptcy,  of  church  corporation  against  one  verbally  agreeing  with  another 
to  pay  part  of  debt,  subsequently  publicly  ratified,  on  ground  of  mutual  promise 
and  also  expenses  incurred  thereby;  West  v.  Crawford,  80  Cal.  19,  21  Pac.  1123, 
enforcing  agreement  of  one  to  pay  percentage  of  corporation  stock  to  be  issued, 
to  agent  authorized  to  receive,  regardless  of  subsequent  acts  of  agent  and  others 
affecting  value;  Hart's  Estate,  13  Phila.  226,  7  W.  N.  C.  164,  36  Phila.  Leg.  Int 
175;  Berkeley  Divinity  School  v.  Jarvis,  32  Conn.  412, — holding  one  liable  on 
written  promise  to  contribute  to  fimd  for  theological  institute,  where  others  were 
thus  induced  to  make  up  specified  sum,  and  expenses  incurred;  Eastern  PL  Road 
Co.  V.  Vaughan,  20  Barb.  155;  Kennebec  &  P.  R.  Co.  v.  Palmer,  34  Me.  366,— 
holding  subscriber  to  stock  of  railway  company  to  be  organized,  liable  on  ground 
that  his  promise  was  consideration  for  promises  of  others;  Church  &  Congre- 
gation in  Second  Precinct  v.  Stetson,  5  Pick.  506,  holding  member  religious  so- 
ciety after  voluntary  subscription  to  increase  ministerial  fund,  liable  on  note 
to  authorized  trustees,  on  ground  that  others  were  led  to  subscribe  and  minister 
secured;  Lathrop  v.  Knapp,  27  Wis.  214,  holding  subscriber  to  agreement  to 
purchase  lands  for  mutual  benefit  liable  to  duly  appointed  receiver  on  ground 
that  each  promise  is  consideration  for  another. 
—  Performance  or  assumption  of  liability  by  payee. 

Cited  in  Sturges  v.  Colby,  2  Flipp.  163,  Fed.  Cas.  No.  13,566,  sustaining  validity 
of  mortgage  securing  note  given  after  subscription  to  university  fund  was  com- 
pleted, in  bankruptcy  proceedings,  on  ground  of  work  done  and  expenses  incurred 
in  reliance  thereupon;  Rogers  v.  Galloway  Female  College,  64  Ark.  627,  39  L.R.A. 
636,  44  S.  W.  454,  holding  one  agreeing  to  contribute  to  erection  of  church  at 
specified  place  liable,  although  location  subsequently  changed,  where  payee  in- 
curred liability;  Beatty  v.  Western  College,  177  III.  280,  69  A.  S.  R.  242,  42 
L.R.A.  797,  803,  52  N.  E.  432,  holding  maker  of  note  made  because  of  "a  desire  to 
aid"  college,  estopped  from  denying  consideration,  after  liabilities  have  been  in- 
curred thereby;  Barnett  v.  Franklin  College,  10  Ind.  App.  103,  37  N.  E.  427,  sus- 
taining consideration  of  endowment  bond  ordering,  after  death,  payment  to  fund 
for  endowing  chair  named  after  obligor  upon  assumption  of  duty  by  college; 
Doherty  v.  Arkansas  &  0.  R.  Co.  6  Ind.  Terr.  537,  82  S.  W.  899,  holding  subscriber 
liable   on   subscription   agreement  acted   upon   by  railroad;    University   of   Des 
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Moines  v.  Liyiogston,  67  Iowa,  807,  42  A.  R.  42,  10  N.  W.  738,  suitaining  ad- 
miasibility  of  evidence  in  action  against  subscriber  to  fund  that  authorized  agent 
of  religious  society,  relied  upon  subscription  to  make  inproTemeuts ;  Haskell  v. 
Oak,  75  Me.  510,  holding  implied  promise  of  treasurer  of  dairy  association  to  pay 
its  debts  sufficient  consideration,  in  action  by  him,  for  creditors  at  time  of  sub- 
scription, against  subscriber  to  fund;  Higert  v.  Indiana  Asbury  University,  53 
Ind.  326;  Maine  Central  Institute  v.  Haskell,  73  Me.  140;  Troy  Conference 
Academy  v.  Nelson,  24  Vt.  189;  Ladies'  Collegiate  Institute  v.  French,  16  Gray,. 
196,  holding  subscriber  to  fund  for  "Ladies  Institute/'  liable  on  implied  promise  of 
payee  to  use  funds  properly  and  upon  fulfilment  of  conditions  imposed;  Williams 
College  V.  Danforth,  12  Pick.  541,  holding  subscriber  to  fimd  for  improving  col- 
lege property  imder  certain  conditions,  liable  upon  fulfilment;  Cottage  Street 
M.  £.  Church  v.  Kendall,  121  Mass.  528,  23  A.  R.  286,  denying  liability  of  sub- 
scriber to  fund  to  erect  church  cottage  in  absence  of  evidence  that  subsequent 
erection  was  based  upon  reliance  thereon;  Albert  Lea  College  v.  Brown,  88  Minn. 
524,  60  L.R.A  870,  93  N.  W.  672,  holdng  estate  of  one  liable  on  note  given  by 
him  to  university,  maturing  after  death,  on  proof  of  donee's  acceptance  and  re- 
sulting expenditure,  to  donor's  knowledge;  Kock  v.  Lay,  38  Mo.  147,  holding 
maker  liable  on  note  given  to  found  college,  subsequently  dissolved,  where  corpo- 
ration in  reliance  on  promise  incurred  expense  and  assumed  liabilities;  School 
Dist.  T.  Sheidley,  138  Mo.  672,  60  A.  S.  R.  576,  37  L.RA..  406,  40  S.  W.  656, 
holding  maker  liable  on  note  given  for  erection  of  library  when  money  is  ex- 
pended for  such  in  reliance  thereon;  Barnes  v.  Ferine,  12  N.  Y.  18  (affirming 
9  Barb.  202),  holding  subscriber  to  church  rebuilding  fund,  liable  upon  completion 
of  church,  on  ground  of  services  rendered  and  expenses  incurred  at  subscriber's 
request;  Wayne  &  O.  Collegiate  Institute  v.  Smith,  36  Barb.  576,  holding  one 
liable  for  part  of  subscription  to  school  building  funds  after  expenses  incurred 
as  result,  on  ground  of  fulfilment  of  condition  of  promise;  Baptist  Female  Uni- 
versity V.  Borden,  132  N.  C.  476,  44  S.  £.  47,  sustaining  testamentary  bequest  to 
university  on  proof  that  expenses  were  incurred,  during  testator's  life,  relying 
upon  subscription  given,  and  publicly  announced  in  his  presence;  Irwin  v.  Lom- 
bard University,  56  Ohio  St.  9,  60  A.  S.  R.  727,  36  L.RA.  239,  46  N.  E.  63, 
holding  maker  liable  on  note  given  to  establish  college  professorship  where  same 
was  credited  in  faith  of  such  promise;  Hopkins  v.  Upshur,  20  Tex.  89,  70  A.  D. 
375,  holding  one  agreeing  to  donate  towards  erection  of  church,  liable  to  builder 
employed  by  vestry  relying  upon  donor's  promise. 

Distinguished  in  Gittings  v.  Mayhew,  6  Md.  113,  denying  recovery  against  sub- 
scriber to  treasurer  of  building  fund,  being  merely  custodian,  not  named  as  payee 
in  subscription,  and  having  done  no  work  in  reliance  thereon. 
Revocation  of  subscription  by  death. 

Cited  in  Stokes's  Estate,  14  Phila.  251,  9  W.  N.  C.  439,  38  Phila.  Leg.  Int.  12, 
holding  death  of  subscriber  to  charitable  fund  operated  as  revocation,  where 
nothing  was  done  pursuant  thereto  for  several  months  after  death. 
Subscription  as  debt  within  tax  law. 

(Sted  in  King  v.  Carroll,  129  Iowa,  364,  105  N.  W.  705,  holding  subscription 
to  endowment  fund  of  college  payable  upon  promisor's  death,  debt  within  mean- 
ing of  tax  law. 
Capacity  of  corporation  to  receive  donation. 

Cited  in  Chamberlain  v.  Chamberlain,  43  N.  Y.  424,  holding  foreign  corpora- 
tion aulhorized  to  receive  money  for   support  of  liberal  education,  capable  oi 


Digitized  by 


Google 


17  AM.  DEC]  NOTES  ON  AMERICAN  DECISIONS.  394 

taking  bequest  according  to  will  of  donor,  and  inyesting  it  for  benefit  of  a  college ; 
Genesee  College  v.  Dodge,  26  N.  Y.  213,  holding  college  capable  of  taking  sub- 
scription and  giving  in  return  scholarship  in  another  institution  of  learning  con- 
nected with  it;  State  y.  Johnson,  62  Ind.  197,  sustaining  agreements  to  give  for 
charitable  and  educational  purposes  on  conditions,  in  holding  state  of  Indiana 
capable  of  receiving  donations  for  house  of  refuge. 
SufHciency  of  consideration  generally. 

Cited  in  Hale  v.  Henkel,  201  U.  S.  43,  60  L.  ed.  652,  26  Sup.  Ct.  Rep.  370 
(dissenting  opinion),  on  sufficiency  of  consideration;  Wilks  v.  Georgia  P.  R  Co. 
79  Ala.  180,  enforcing  agreement  by  land  owner  to  give  right  of  way  over,  and 
minerals  on,  land  to  railroad,  on  completion  within  required  time,  although  a 
stipulation  exempted  railroad  from  damages  for  failure;  Burr  v.  Wilcox,  13 
Allen,  269,  holding  procurement  by  collector,  at  request  of  one  interested  in  real 
property,  of  apportionment  of  tax,  good  consideration  for  promise  to  pay  amount 
when  ascertained;  People's  Bank  &  T.  Co.  v.  Weidinger,  73  N.  J.  L.  433,  64  Atl. 
179,  holding  agreement  of  father  of  illegitimate  children  to  pay  mother  for  their 
support  in  consideration  of  latter's  promise  to  care  for  them,  valid;  Second  Nat. 
Bank  v.  Merrill,  81  Wis.  142,  29  A.  S.  R.  870,  50  N.  W.  603,  holding  raising 
wages  of  son  to  retain  services  in  company  controlled  by  father  a  valid  con- 
sideration, as  against  claims  of  creditors. 

Cited  in  note  12  L.R.A.  466,  on  sufficiency  of  benefit  to  promisee  and  detriment 
to  promisor  to  support  promise. 
—  Promissory  notes. 

Cited  in  Horn  v.  Fuller,  6  N.  H.  611,  enforcing  collection  by  payee  of  note,  not 
stating  consideration,  from  maker  promising  ^'agreeable  to  father's  last  will"  to 
pay,  on  ground  that  consideration  was  presumed;  Smith  v.  Kittridge,  21  Vt. 
238,  holding  love  and  afTectiou  insufficient  consideration  for  note  given  to  two  of 
several  children,  payable  after  death,  by  father  executing  on  same  day  w^ill 
dividing  estate  equally. 
Right  of  action  of  assignee  of  note. 

Cited  in  McDonald  v.  Laughlin,  74  Me.  480,  sustaining  right  of  action  of  as- 
signee of  note  given  to  "treasurer"  of  society  in  name  of  treasurer  at  commence- 
ment of  action,  but  not  at  time  note  was  given. 
liiabllity  of  partnership  for  services  rendered  after  dissolution. 

Cited  in  Martin  v.  Meles,  179  Mass.  114,  60  N.  E.  397,  holding  firm  liable,  oi. 
agreement  to  pay  sum  for  such  purpose,  to  committee  for  services  in  defending 
it  against  infringements  suits  after  dissolution. 
Variance  in  pleading. 

Cited  in  Underwood  v.  Waldron,  12  Mich.  73,  denying  recovery  against  sub- 
scriber to  college  fund  where  declaration  showed  subscription  was  for  one  college 
and  proof  showed  it  was  for  another. 

17  AM.  DEC.  897,  RIPLEY  ▼.  SEVERANCE,  6  PICK.  474. 

Right  of  trustee  to  offset  demands. 

Cited  in  Boardman  v.  Cushing,  12  N.  H.  106,  sustaining  right  of  trustee  of 
debtor  to  set  off  demands  due  himself  contracted  before  service  of  trustee  process ; 
Price  V.  Masterson,  35  Ala.  483 ;  Shreve  v.  Fenno,  49  Me.  78, — sustaining  right  of 
trustee  in  bill  of  sale  void  as  to  creditors  to  deduct  bona  fide  claims. 
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Proof  of  trnstee's  misconduct. 

Cited  in  Porter  v.  Stevens,  9  Cush.  530,  holding  ai&rmatiTe  proof  necessary  to 
charge  trustee  with  goods  alleged  to  he  in  his  hands. 
Surety  as  subject  to  garnishment. 

Cited  in  St.  Louis  v.  Regenfuss,  28  Wis.  144,  holding  garnishee  retaining  part  of 
purchase  price  of  land  as  indemnity  against  own  liability  on  attachment  debtor's 
note,  not  liable  to  garnishment. 
What  subject  to  garnishment. 

Cited  in  note  in  50  L.ILA.  369,  on  gamishmeDt  of  unliquidated  claims  to 
surplus  on  deposit. 
When  trustee  process  will  issue. 

Cited  in  Lamb  t.  Stone,  II  Pick.  527,  holding  attachment  by  trustee  process 
proper  remedy  for  fraudulent  purchase  of  property  by  absconding  debtor;  Chap- 
man  v.  Williams,  13  Gray,  416,  holding  one  to  whom  land  is  conveyed  by  debtor 
without  adequate  consideration,  not  chargeable  as  trustee  in  foreign  attachment; 
Bissell  V.  Strong,  9  Pick.  562,  holding  grantee  of  land  as  security  for  indebted- 
ness of  less  value,  not  chargeable  for  excess  in  foreign  attachment;  Proctor  v. 
Lane,  62  N.  H.  457,  holding  creditor  attaching  debtor's  funds  in  trustee's  pos- 
session bound  to  show  funds  subject  to  trustee  process. 
Practice  on  garnishment. 

Cited  in  Banning  v.  Sibley,  3  Minn.  389,  Gil.  282,  on  practice  of  considering 
validity  of  assignment  for  creditors  when  brought  before  court  by  garnishee 
process. 
Presumption  in  favor  of  garnishee. 

Cited  in  Thompson  v.  Dyer,  100  Me.  421,  62  Atl.  76,  to  point  that  no  presump- 
tion is  to  be  made  in  favor  of  one  summoned  as  trustee  of  principal  defendant. 
Nature  of  real  estate. 

Cited  in  Wright  v.  Bosworth,  7  N.  H.  590,  holding  real  estate  not  money, 
rights,  or  credits  within  attachment  statute. 
Discharge  of  mortgage  lien. 

Cited  in  Enright  v.  Amsden,  70  Vt.  183,  40  Atl.  37,  holding  mortgage  lien  not 
discharged  by  mortgagee's  purcliase  of  goods  imder  agreement  to  resell  and  credit 
proceeds;  Avery  v.  Hackley,  20  Wall.  407,  22  L.  ed.  385,  holding  lien  not  dis- 
charged by  holder's  taking  void  equity  of  redemption;  Stedman  v.  Vickery,  42 
Me.  132,  holding  valid  mortgage  not  defeated  by  void  bill  of  sale  to  mortgagee 

17  AM.  DEC.  400,  DOW  T.  NORRIS,  4  N.  H.  16. 
Deprivation  of  right  to  penalty  by  repeal  of  statute. 

Distinguished   in  Wooster  v.   Plymouth,  62  N.  H.   193,  holding  right  of  in- 
dividual to  penalty  incurred  under  statute  cannot  be  taken  away  by  repeal  of 
statute,  but  right  of  state  or  municipality  may  be  so  taken. 
Action  for  penalty  as  removable  civil  suit. 

Cited  in  Robertson  v.  Kettell,  64  N.  H.  430,  14  Atl.  78,  as  to  whether  action 
of  debt  for  penalty  is  suit  of  civil  nature  removable  to  Federal  courts. 
Right  of  Judiciary  to  determine  validity  of  statute. 

Cited   in   Bank   of   St.  Mary's  v.   State,   12  Ga.   469;   Beall  v.  Beall,  8  Ga. 
210, — sustaining  right  of  judiciary  to  pass  upon  constitutionality  of  statutes. 
Statute  unconstitutional  in  part. 

Cited  in  Dunn  ▼.  Great  Falls,  13  Mont.  58,  81  Pac.  1017,  holding  act  author iz- 
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ing  municipal  indebtedness  in  excess  of  constitutional  limitation  yoid  only  as  to 

such  excess. 

CJonstmction  of  charter,  statute,  or  ordinance. 

Disapproved  in  Williams  v.  Goddard,  8  Vt.  492,  denying  that  charter  settle- 
ment right  to  reserved  lands  for  use  of  minister  vested  absolutely  in  first  in- 
cumbent. 

—  Reasonable  construction. 

Cited  in  Western  U.  Teleg.  Co.  v.  State,  82  Ark.  S09,  101  S.  W.  748,  12 
A.  &  E.  Ann.  Cas.  82,  holding  court  bound  to  adopt  reasonable  construction 
of  statute. 

—  Construction  consistent  with  validity. 

Cited  in  Mobile  v.  Southerland,  47  Ala.  51,  holding  act  and  ordinance  there- 
under regulating  harbor  master  and  port  warden's  fees,  a  valid  exercise  of 
police  power;  Ccunp  v.  Rogers,  44  C(mn.  291,  construing  statute  making  owner 
liable  for  failure  to  turn  to  right,  to  mean  person  in  immediate  control,  to 
avoid  constitutional  objection;  People  ex  rel.  Longenecker  v.  Nelson,  133  111. 
576,  27  N.  E.  217,  sustaining  act  to  create  sanitary  districts  and  to  control 
water  power  incidentally  created,  as  embracing  only  one  subject;  Swigart  v. 
People,  50  111.  App.  181,  denying  that  statute  prohibiting  book-making  and 
pool-selling  repealed  previous  statute  prohibiting  gaming;  Jamieson  v.  Indiana 
Natural  Gas  &  Oil  Co.  128  Ind.  555,  12  L.R.A.  652,  3  Inters.  Com.  Rep.  613, 
28  N.  E.  76,  holding  act  regulating  transportation  of  gas  and  limiting  pressure 
not  attempt  to  limit  or  restrain  commerce;  State  ex  rel.  Worrell  v.  Peeble,  121 
Ind.  495,  22  N.  E.  654,  construing  statute  authorizing  appointment  of  state 
officer  by  governor,  as  applying  to  appointment  to  fill  vacancy  only;  State  v. 
Gerhardt,  145  Ind.  439,  33  L.R.A.  313,  44  N.  E.  469,  construing  statute  au- 
thorizing board  of  excise  commissioners  to  permit  other  business  in  room  where 
intoxicating  liquors  sold,  as  not  conferring  arbitrary  power;  Swift  v.  Topeka, 
43  Kan.  671,  8  L.R.A.  772,  23  Pac.  1075,  denying  violation  by  bicycle  rider 
using  bridge  roadway,  of  ordinance  prohibiting  use  of  sidewalk  or  riding  across 
bridge;  Tabor  v.  Cook,  15  Mich.  326,  construing  statute  authorizing  bill  to 
quiet  title  by  party  not  in  possession,  as  applying  only  to  vacant  lands,  sinco 
otherwise  right  t^  jury  trial  violated;  Sedalia  ex  rel.  Taylor  v.  Smith,  200 
Mo.  346,  104  S.  W.  15,  holding  that  ordinance  subject  to  two  constructions 
must  be  given  that  which  will  sustain  it;  Opinion  of  Justices,  41  X.  H.  553, 
sustaining  statute  providing  for  freedom  of  slaves  entering  state  and  penalty 
for  holding,  as  not  antagonistic  to  Federal  fugitive  slave  law;  State  ex  rel. 
Rhodes  v.  Saunders,  66  N.  H.  39,  18  L.R.A.  646,  25  Atl.  588,  upholding  statute 
providing  for  injunction  against  unlawful  use  of  building,  notwithstanding  use 
constitutes  criminal  oflfense;  Pickle  v.  Finley,  91  Tex.  484,  44  S.  W.  480,  deny- 
ing statute  fixing  stenographer's  salary  for  indefinite  time  constitutes  appro- 
priation where  such  construction  would  violate  Constitution  permitting  appro- 
priations for  two  years  only;  State  ex  rel.  Calderwood  v.  Schomber,  23  Wash. 
573,  63  Pac.  221,  construing  act  providing  actions  before  justice  must  be  com- 
menced, in  precinct  of  defendant's  residence,  to  avoid  confiict  with  constitutional 
venue  in  criminal  cases;  Bridges  v.  Shallcross,  6  W.  Va.  562,  sustaining  statute 
providing  for  formation  of  board  of  public  works,  comprised  of  state  officers,  and 
for  appointments  thereunder  as  satisfying  required  manner  of  carrying  out  pro- 
visions. 

Distinguished  in  Motz  v.  Detroit,  18  Mich.  515,  holding  city  charter  making^ 
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'Whole  expense  of  street  improvement  assessable  against  abutting  property,  in 
disregard  of  principle  of  apportionment,  unconstitutional. 
RetrospectlTe  operation  of  statute. 

Cited  in  Sturges  v.  Garter,  114  U.  8.  611,  29  L.  ed.  240,  6  Sup.  Ct  Rep. 
1014,  uph<^ding  statute  authorising  auditors  to  extend  inquiries  into  returns 
of  property  for  taxation  for  four  years  preceding  passage;  Boyos  v.  Holmes, 
2  Ala.  54,  denying  application  of  statute  allowing  value  of  improvements  made 
before  enactment  to  tenants  ejected  by  paramount  title;  Dunbarton  v.  Franklin, 
19  N.  H.  257,  denying  retrospective  operation  of  statute  validating  marriages 
void  for  lack  of  ministerial  jurisdiction  and  publication  of  intention;  Adams 
T.  Hackett,  27  N.  H.  294,  59  A.  D.  376,  denying  validity  of  repeal  of  statute 
licensing  liquor  sales  as  to  sales  before  passage;  Loveren  v.  Lamprey,  22  N.  H. 
434,  holding  statute,  passing  real  property  by  will,  applied  to  will,  previously 
executed,  of  testator  dying  subeequent  to  passage. 

Cited   in  notes  in   14  A.  D.  393,  on  validity  of  retrospective  statutes;   41 
L.  ed.  U.  S.  96,  on  retroactive  laws  and  laws  impairing  vested  rights. 
«— Affecting  remedy. 

Cited  in  Adams  v.  Johns<m,  6  N.  H.  119,  holding  bar  to  cause  of  action  on 
note,  because  of  nonresidence,  not  removed  by  subsequent  repealing  statute; 
Willard  v.  Harvey,  24  K.  H.  344,  sustaining  statute,  prescribing  twenty  year 
limitation,  as  to  action  brought  twenty-one  years  after  cause  arose,  but  nine 
years  after  passage;  Simpson  v.  City  Sav.  Bank,  66  N.  H.  466,  22  Am.  Rep. 
491,  upholding  as  to  previous  right  of  action  statute  authorizing  reduction  of 
insolvent  saving  bank's  deposits,  to  divide  loss  equally  among  depositors;  Rairden 
V.  Holden,  15  Ohio  St.  207,  sustaining  retrospective  operation  of  act  giving  ad- 
ministrator de  honia  turn  right  of  action  on  bond  of  administrator  dying  before 
enactment;  Mellinger  v.  Houston,  68  Tex.  37,  3  8.  W.  249,  holding  statute 
denying  defense  of  statute  of  limitations  to  action  for  taxes,  not  applicable  to 
taxes  barred  before  enactment. 
^  Affecting  pending  action  or  proceeding. 

Cited  in  Denver  8.  P.  k  P.  R.  Co.  v.  Woodward,  4  Colo.  162,  holding  repeal 
of  act  giving  right  of  action  for  wrongful  death,  not  applicable  to  case  on  appeal 
at  time  of  passage;  Kennett's  Petition,  24  N.  H.  139,  denying  application  of 
statute  providing  for  inquiry  and  hearing  concerning  highways,  to  previous 
petition  therefor;  Pembroke  v.  Epsom,  44  N.  H.  113,  holding  action,  for  supplies 
for  pauper,  came  within  clause,  of  act  abolishing  settlements,  providing  no  pend- 
ing action  should  be  affected;  Farr  v.  Chandler,  51  N.  H.  545,  holding  repeal 
of  statute,  allowing  deduction  of  illegal  interest  from  judgment,  not  applicable 
to  suit  commenced  before  passage;  Dow  t.  Electric  Go.  68  N.  H.  59,  31  Atl. 
22,  holding  repeal  of  statute  requiring  payment  of  60  per  cent  excess  over  actual 
damages  caused  by  erection  of  dam,  not  applicable  to  pending  suits;  Stanyan 
T.  Peterborough,  69  N.  H.  372,  46  Atl.  191,  denying  application  to  previous 
action,  of  repeal  of  act,  requiring  notice  before  bringing  action  for  penalty  for 
nonerection  of  guide  posts;  State  v.  Pray,  14  N.  H.  464,  holding  act  making 
party,  entitled  to  penalty,  incompetent  as  interested  witness,  applied  to  previous 
action. 

Distinguished  in  Rich  v.  Flanders,  39  N.  H.  304,  sustaining  application  of 
statute  allowing  parties  to  civil  actions  to  testify  to  previous  actions. 
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17  AM.  DSC.  40S,  BARNARD  ▼.  EDWARD8,  4  N.  H.  107. 
When  right  of  dower  is  barred. 

Cited  in  Burt  v.  C.  W.  Cook  Sheep  Co.  10  Mont.  671,  27  Pac.  399;  Parker  ▼. 
Obear,  7  Met.  24;  Ridgeway  v.  McAlpine,  31  Ala.  458, — ^holding  dower  not 
barred  by  statute  of  limitations;  Robie  ▼.  Flanders,  33  N.  H.  524,  holding  that 
statute  of  limitations  begins  to  run  against  claim  of  dower  from  time  right  accrues 
after  demand;  May  v.  Rumney,  1  Mich.  1,  holding  no  bar  to  action  for  dower 
in  land  of  which  husband  was  seized  during  coverture;  Chase  v.  Alley,  82  Me. 
234,  19  Atl.  397,  holding  that  failure  to  demand  dower  until  twenty-six  years 
after  husband's  death  does  not  bar;  Barksdale  v.  Garrett,  64  Ala.  277,  38 
A.  R.  6,  holding  dower  barred  after  twenty  years  from  husband's  death,  though 
in  statutory  bar  to  unaliened  land. 

Cited  in  reference  notes  in  43  A.  S.  R.  348,  on  limitation  of  actions  to  recover 
dower;  03  A.  S.  R.  430,  on  running  of  limitations  against  right  to  dower;  29 
A.  D.  527,  on  inapplicability  of  statute  of  limitations  to  dower. 

Cited  in  note  in  39  A.  8.  R.  31,  on  time  for  assignment  of  dower. 

Distinguished  in  Sperry  v.  Swiger,  54  W.  Va.  283,  46  S.  E.  125,  holding 
statute  does  not  run  against  dower  while  widow  is  in  possession  of  lands  under 
devise  during  son's  minority;  Danley  v.  Danley,  22  Ark.  263,  holding  that 
more  than  ten  years  having  elapsed  since  husband's  death,  claim  of  dower  is 
barr«d;  Durham  v.  Angier,  20  Me.  242,  holding  that  adverse  occupation  for  more 
than  twenty  years  during  husband's  lifetime  does  not  bar  dower. 

17  AM.  DEC.  404,  TYLER  v.  STEVENS,  4  N.  H.  116. 
New  trial  for  misconduct  of  jurors. 

Cited  in  Boynton  v.  Trumbull,  45  N.  H.  408,  to  point  that  where  misconduct 
of  jurors  in  arriving  at  verdict  is  shown,  verdict  will  be  set  aside. 

Cited  in  reference  note  in  39  A.  D.  180,  on  vacation  of  verdicts  for  irregu- 
larities on  part  of  jury. 
Testimony  or  affidavits  as  to  verdict  or  report  — Of  commissioners. 

Cited  in  Maxfield  v.  Pittsfield,  67  N.  H.  104,  36  Atl.  609,  holding  testimony 
of  county  commissioner  that  he  was  not  influenced  by  prejudicial  statements  of 
stranger,  admissible;  Groton*s  Petition,  43  N.  H.  91,  holding  that  county  com- 
missioner's affidavit  as  to  consultations  in  their  rooms  regarding  discontinuance 
of  highway,  inadmissible. 

—  Testimony  of  jurors. 

Cited  in  Hearn  v.  Boston  &  M.  R.  Co.  67  N.  H.  320,  29  Atl.  970,  holding  on 
retrial  juror's  testimony  that  former  verdict  was  based  solely  on  issues  material 
to  second  action,  inadmissible. 

Distinguished  in  Knight  v.  Epsom,  62  N.  H.  356,  holding  that  juror's  testi- 
mony admissible  that  verdict  found  by  averaging  sums  was  agreed  to  after  de- 
liberation and  before  separation. 

—  Affidavit  of  jurors  on  motion  for  new  trial  to  impeach  verdict. 

Cited  in  Folsom  v.  Brawn,  25  N.  H.  114,  holding  affidavits  inadmissible  to 
show  impressions  as  to  eflfect  of  verdict  upon  costs;  Caverno  v.  Jones,  61  N.  H. 
623,  holding  that  affidavit  that  juror  understood  from  instructions  he  must  agree 
with  majority  inadmissible;  Walker  v.  Kennison,  34  N.  H.  267,  holding  affida- 
vits inadmissible  to  show  motives,  inducements,  or  principles  upon  which  they 
joined  in  verdict. 
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Cited  in  note  in  36  A.  D.  534,  on  affidavits  of  jurors  that  they  misapprehended 
instmctions  in  support  of  motion  for  new  trial. 

Bistinguished  in  State  v.  Hascall,  6  N.  H.  352,  holding  affidavits  of  jurors 
that  certain  prejudicial  papers  were  not  shown  to  them,  as  alleged,  permissible. 
~  Affidavits  in  support  of  Terdlct. 

Distinguished  in  Tenney  v.  Evans,  13  N.  H.  462,  40  A.  D.  166,  holding  affida- 
vits of  jurors  to  exculpate  themselves  from  improper  conduct  charged  to  im- 
peach verdict,  admissible;  State  v.  Howard,  17  N.  H.  171,  holding  affidavits 
to  deny  imputation  of  bias,  admissible. 

17  AM.  DEC.  406,  ADAMS  T.  MORRISON,  4  N.  H.  166. 
Jndicial  sales. 

Cited  in  reference  notes  in  40  A.  D.   620,  on  executor's  discretion  on   sales 
under  order  of   court;   37   A.   D.   66,  on  effect  of  executor's  sale   in  excess  of 
authority  given  by  court. 
—  When  sale  of  entire  tract  justified. 

Cited  in  Wakefield  v.  Campbell,  20  Me.  393,  37  A.  D.  60,  denying  writ  of 
entry  where  administrator  sold  whole  tract  for  sum  greater  than  authorized  to 
raise;  Merrill  v.  Harris,  26  N.  H.  142,  57  A.  D.  359,  holding  if  dividing  tract 
to  equal  demands  will  work  injury,  license  to  sell  whole  proper;  Elsey  v.  Fal- 
coner, 56  Ark.  419,  20  S.  W.  5,  to  point  that  sale  of  entire  tract  for  taxes  not 
included  in  complaint  void  even  as  to  portion  equaling  amount  due. 

17  AM.  DEC.  407,  EMERSON  ▼.  MURRAY,  4  N.  H.   171. 
Effect  of  indorsements  on  op  annexed  to  written  Instruments. 

Cited  in  Johnson  v.  Dakota  F.  &  M.  Ins.  Co.  1  N.  D.  167,  46  N.  W.  799, 
holding  that  if  application  is  indorsed  and  referred  to  as  part  of  policy,  false 
answers  of  soliciting  agent  bind  insured;  Baldwin  v.  Jenkins,  23  Miss.  206, 
holding  agreement  for  lien  on  premises,  indorsed  on  absolute  deed,  acknowledged 
and  record^  therewith,  part  thereof;  Missouri  P.  R.  Co.  v.  Levy,  17  Mo.  App. 
601,  holding  that  indorsement  on  back  of  promissory  note  affects  contract  where 
both  instruments  are  considered  as  one;  Key  v.  Cross,  23  Miss.  598,  holding 
that  memorandum  limiting  liability  indorsed  on  promissory  note  when  made, 
designed  as  integral  part  thereof,  becomes  so;  Belknap  v.  Wendell;  21  N.  H. 
175,  holding  that  goods  are  described  in  mortgage  where  on  separate  paper 
attached  to  mortgage  after  words  "following  goods;"  Roberts  v.  Chenango  County 
Mut.  Ins.  Co.  3  Hill,  501,  holding  that  papers  purporting  to  be  conditions  of 
insurance  annexed  to  and  delivered  with  policy,  binds  insured;  Olcott  v.  Tioga 
R.  Co.  27  N.  Y.  546,  84  A.  D.  298,  to  point  that  seal  of  service  of  notice  suf- 
ficiently  authenticates  certificate  beneath  on  same  pa^e;  Beaman  v.  Russell,  20 
Vt.  205,  49  A.  D.  776;  Gillett  v.  Sweat,  6  111.  475,— to  point  that  when  and  by 
whom  alterations  on  note  were  made  are  matters  of  fact  for  jury. 

17  AM.  DEC.  408,  HAMIIiTON  t.  BLIjIOT,  4  N.  H.  181. 
Estoppel  by  disclaimer. 

Cited  in  Leavitt  v.  Wallace,  12  N.  H.  489,  holding  that  disclaimer  in  real 
action  estops  setting  up  any  title,  in  subsequent  action  by  grantee,  unless  ac- 
quired subsequently;  Parker  v.  Brown,  15  N.  H.  176,  to  point  that  recovery  of 
damages  for  breach  of  covenant  of  seisin  will  estop  grantee  claiming  land  as 
against  grantor. 

Cit«d  in  reference  note  in  24  A.  D.  498,  on  estoppel  by  conduct. 
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Right  to  amend  disclaimer. 

Cited  in  Wells  v.  Jackson  Iron  Co.  50  N.  H.  86,  holding  thai  in  writ  of  entry 
disclaimer  as  to  part  may  at  any  time  before  jndgmoit  be  amended. 

17  AM.  DEO.   410,  FARRAR  ▼.   FARRAR,   4  N.   H.    191. 

EjfTect  of  cancelation,  destruction,  or  redelivery  of  written  instrument. 

Cited  in  Decker  v.  Decker,  64  Neb.  239,  80  N.  W.  796,  holding  that  redelivery 
and  destruction  of  unrecorded  deed  with  parol  defeasance  revests  title  as  against 
grantee's  heirs;  Mussey  v.  Holt,  24  N.  H.  248,  65  A.  D.  234,  holding  that  sur- 
render and  cancelation  of  deed  revests  title  in  grantor  and  transfers  grantee's 
rights  in  lease;  Dukes  v.  Spangler,  35  Ohio  8t.  119,  holding  that  destruction 
by  agreement  of  deed  to  wife  will  not  per  9e  prevent  wife  claiming  against 
grantor's  heirs;  Albrecht  v.  Albrecht,  121  Iowa,  621,  96  N.  W.  1087,  holding 
that  mutual  assent  that  absolute  deed  deposited  with  stranger  be  destroyed  and 
trust  deed  substituted,  estops  grantee;  Slaughter  v.  Bernards,  97  Wis.  184,  72 
N.  W.  977,  holding  that  under  statute  recording  instrument  stating  that  certain 
eonveyances  are  by  consent  canceled,  does  not  revest  title;  Winfrey  v.  Gallatin, 
72  Mo.  App.  191,  holding  that  destruction  of  assignment  of  patent  by  mutual 
agreement  revests  title  in  assignor;  Glamorgan  v.  Lane,  9  Mo.  446,  on  right  of 
grantee  to  afterwards  set  up  deed  delivered  up  and  canceled;  Brown  v.  Brown, 
1  Woodb.  k  M.  325,  Fed.  Cas.  No.  1,994,  holding  grantee's  title  not  devested 
where  grantor  for  safety  took  back  unrecorded  deed  lodged  with  third  person; 
Barrett  v.  Barron,  13  N.  H.  150,  holding  that  grantee's  redelivery  of  deed,  and 
bond  of  third  party  having  easement,  does  not  cancel  bond;  Johnson  v.  Elkins, 
1  App.  D.  C.  430,  holding  that  surrender  of  imrecorded  deed  for  cancelation  de- 
vests grantee's  legal  title  and  revests  same  in  grantor;  Wiley  v.  Christ,  4  Watts, 
196,  holding  that  if  grantee  after  redelivering  of  deed  marry  grantor  thus  pos- 
sessing himself  with  deed,  title  is  not  revested;  Dodge  v.  Dodge,  33  N.  H.  487, 
holding  grantee  estopped  from  claiming  title  after  redelivery  of  deed  for  can- 
celation; Parker  v.  Kane,  4  Wis.  1,  65  A.  D.  283,  holding  that  grantee  cannot 
give  parol  evidence  of  title  under  deed  voluntarily  redelivered  for  cancelation; 
Whisenant  v.  Gordon,  101  Ala.  250,  13  So.  914,  on  right  of  grantee  to  maintain 
ejectment  if  he  has  redelivered  deed  to  grantor  for  destruction;  Potter  v.  Adams, 
125  Mo.  118,  46  A.  S.  R.  478,  28  S.  W.  490,  holding  that  destruction  of  deed 
to  effect  reconveyance  to  grantee's  wife  does  not  devest  title  as  against  grantee's 
creditors. 

Cited  in  reference  notes  in  59  A.  D.  331,  on  effect  of  destruction  of  conveyance 
with  consent  of  grantee  to  devest  his  title;  65  A.  D.  292,  on  effect  of  cancelation 
or  destruction  of  deed  to  revest  title  in  grantor. 

Cited  in  note  in  18  L.R.A.(N.S.)  1172,  on  effect  of  destruction  or  cancelation, 
or  redelivery  to  grantor  for  that  purpose,  of  delivered  but  unrecorded  deed. 

Disapproved  in  Russell  v.  Meyer,  7  N.  D.  335,  47  L.RJi.  637,  75  N.  W.  262, 
holding  that  under  statute  voluntary  destruction  of  unrecorded  deed  does  not 
devest  legal  title. 
~  Street  of  unrecorded  cancelation  on  Judgment. 

Cited  in  King  v.  Crocheron,  14  Ala.  822,  holding  that  if  cancelation  indorse 
ment  be  unrecorded  judgment  against  grantee  is  lien  on  land,  though  grantor 
reconvey  to  another. 
^  Right  to  prove  intent  to  redeliver. 

Cited  in  Bank  of  Newbury  v.  Eastman,  44  N.  H.  431,  holding  that  grantee 
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may  prove  unreoorded  deed  ledeliTered  to  have  another  deed  Bubstituted,  third 

parfy'f  rights  not  intervening. 

Blfect  of  tender  tmck  or  agreement  to  cancel. 

Cited  in  Chaae  t.  Hinckley,  74  Me.  181,  holding  mere  tender  back  of  written 
assignment  of  mortgage  insufficient  to  entitle  cancelation  of  consideration  there- 
fore; Morse  ▼.  Child,  7  N.  H.  681;  Morse  v.  Child,  6  N.  H.  621,— holding  that 
mere  agreement  to  cancel  deed,  without  actual  cancelation,  does  not  effect  re- 
conveyance; Hilton  V.  Lothrop,  46  Me.  297,  holding  that  mortgagor  may  redeem 
if  defeasance  bond  is  not  redelivered  and  canceled  as  verbally  agreed. 

17  AM.  DEC.  412,  SPBNCER  ▼.  BliAISDEXIi,  4  N.  H.  108. 
What  subject  to  levy. 

Cited  in  Firot  Nat.  Bank  v.  Hanchett,  126  111.  409,  16  N.  E.  907,  holding 
that  money  of  execution  debtor  in  another's  possession  may  be  levied  on;  N.  H. 
I.  F.  Co.  V.  Piatt,  5  N.  H.  193,  holding  that  a  note  cannot  be  seized  nor  sold 
upon  an  execution;  Goll  v.  Hinton,  8  Abb.  Pr.  120,  to  point  that  whatever 
may  be  sold  under  execution  may  be  attached;  Thomas  v.  McDonald,  102  Iowa, 
664,  71  N.  W.  672,  to  point  that  money  of  the  judgment  defendant  received  by 
garnishee  must  be  retained  until  disposition  of  garnishment  proceedings. 

Cited  in  reference  notes  in  28  A.  D.  268,  on  property  subject  to  attachment 
or  execution;  33  A.  D.  696,  on  bank  bills  as  subject  of  attachment;  30  A.  D. 
168;  46  A.  D.  293,— on  liability  of  bank  bills  to  attachment. 

Cited  in  note  in  62  A.  D.  452,  on  right  to  take  bank  bills  in  execution. 

17  AM.  DEC.  414,  GRAFTON  t.  KENT,  4  N.  H.  221. 
Parol  evidence  of  snretyshfp. 

Cited  in  M'Gee  v.  Prouty,  9  Met.  647,  43  A.  D.  409;  Pollard  v.  SUnton,  6 
Ala.  451, — holding  in  action  between  joint  makers  of  promissory  note,  parol 
evidence  admissible  to  show  one  was  security;  Smith  v.  Freyler,  4  Mont.  489, 
47  A.  R.  358,  1  Pac.  214,  holding  that  suretyship  and  payee's  knowledge  thereof 
may  be  proved  by  parol;  Davis  v.  Barrington,  30  N.  H.  517,  holding  relation 
of  obligors  of  bond  being  known  to  obligees,  parol  evidence  admissible  to  show 
suretyship;  Culbertson  v.  Wilcox,  11  Wash.  622,  39  Pac.  064;  Hoffman  v.  Habig- 
horst,  38  Or.  261,  63  L.R.A.  908,  63  Pac.  610, — holding  parol  evidence  of  surety- 
ship admissible  as  against  holder  with  knowledge  of  facts;  Hubbard  v.  Gurney, 
64  N.  Y.  467,  holding  under  Code  parol  evidence  admissible  to  prove  suretyship 
to  enable  defense  of  discharge  by  extension  granted;  Gillett  v.  Taylor,  14  Utah, 
190,  60  A.  S.  R.  890,  46  Pac.  1099;  Harmon  v.  Hale,  1  Wash.  Terr.  423,  34 
A.  R.  816;  Smith  v.  Doak,  3  Tex.  215, — holding  in  suit  between  payee  and 
makers,  parol  evidence  of  suretyship  known  to  payee  admissible;  Paul  v.  Rider, 
58  N.  H.  119,  holding  in  action  for  contribution,  parol  evidence  admissible  to 
show  oosuretyship;  Weare  v.  Sawyer,  44  Ijl.  H.  198,  holding  parol  evidence  in- 
admissible to  show  limited  liability,  where  liability  is  absolute  on  its  face; 
Bank  of  St.  Marys  v.  Mumford,  6  Ga.  44,  holding  in  action  against  joint  and 
several  provisions,  parol  evidence  admissible  to  show  suretyship,  not  apparent; 
Bruce  v.  Lord,  1  Hilt.  247  (dissenting  opinion),  on  right  of  acceptor  of  draft 
to  discharge  himself  by  parol  evidence;  Arbuckle  v.  Templeton,  65  Vt.  206,  25 
Atl.  1096,  holding  to  point  that  joint  and  several  maker  of  note  may  show  as 
against  payee  that  he  was  only  a  surety;  Young  v.  Sehon,  53  W.  Va.  127,  97 
Am.  Dec.  Vol.  in.— 26. 
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A.  S.  £.  970,  62  L.RA.  499,  44  8.  E.  136,  to  point  that  holder  of  non-n^otiable 
instnunent  may  show,  by  parol,  liability  of  indorsers. 

Cited  in  reference  notes  in  59  A.  S.  R.  788,  as  to  when  apparent  principal 
may  show  himself  to  be  a  surety;  43  A.  D.  408,  on  right  of  apparent  principal 
to  show  by  parol  that  he  is  surety;  41  A.  D.  717,  as  to  when  party  to  note 
may  prove  himself  surety  by  parol. 

Cited  in  notes  in  59  A.  S.  R.  243,  as  to  when  apparent  principal  may  show 
himself  to  be  surety;  20  L.R.A.  712,  on  parol  evidence  to  show  who  is  principal 
and  who  surety  on  note  not  under  seal;  42  A.  R.  305,  on  showing  agreement 
that  accommodation  indorsers  were  to  be  cosureties. 

Distinguished  in  Campbell  v.  Tate,  7  Lans.  370,  holding  parol  evidence  that 
one  of  two  joint  makers  signed  as  surety,  inadmissible;  Heath  v.  Derry  Bank, 
44  N.  H.  174;  Derry  Bank  v.  Baldwin,  41  N.  H.  434,— holding  that  joint  and 
several  signers  of  promissory  note  cannot,  as  against  payee,  show  suretyship. 

Disapproved  in  Garrett  v.  Ferguson,  9  Mo.  125,  holding  parol  evidence  ad- 
missible to  prove  who  is  principal  and  who  surety  on  note. 

Who  are  suretieB. 

Cited  in  Heydock  v.  Duncan,  43  N.  H.  95,  holding  that  two  joint  obligors  on 
bond  may  be  considered  as  sureties  for  third,  though  apparently  principals; 
Whitehouse  v.  Hanson,  42  N.  H.  9,  to  point  that  surety  is  not  principal  to  an- 
other surety  unless  shown  that  latter  became  surety  at  his  request. 
Discharge  of  surety. 

Cited  in  Cross  v.  Rowe,  22  N.  H.  77,  holding  surety  on  note  payable  to  bank 
not  discharged  by  indorsement  to  another  after  notice  not  to  discount;  Port  v. 
Hobbins,  35  Iowa,  208,  holding  surety  on  note  incorporating  prior  note  discharged 
by  subsequent  surrender  of  security  given  for  prior  note;  Pickering  v.  Marsh, 
7  N.  H.  192,  holding  that  if  surety  releases  principal,  apparently  sureties,  he 
releases  known  accommodation  maker,  though  apparently  principal;  Smith  v. 
Clopton,  48  Miss.  66,  holding  that  failure  to  prosecute  action  against  principal, 
after  notice  from  surely,  discharges  latter. 
—  By  extension  of  time  to  principal. 

Cited  in  Christner  v.  Brown,  16  Iowa,  130,  holding  that  extension  of  time 
without  surety's  consent,  discharges  him  from  liability;  American  and  General 
Mfg.  Co.  v.  Marquam;  Massey  v.  Fisher,  62  Fed.  968;  Riley  v.  Gregg,  16  Wis. 
667, — holding  known  surety  discharged  by  extension  granted  without  his  knowl- 
edge; Wheat  V.  Kendall,  6  N.  H.  504,  holding  that  extension  of  time  after  holder 
obtained  knowledge  of  suretyship  discharges  surety,  if  without  notice;  Lime 
Rock  Bank  v.  Mallett,  34  Me.  547,  56  A.  D.  673,  holding  that  extension  of  time 
without  knowledge  of  known  surety,  discharges  him,  though  prior  extension  con- 
sented to;  Neel  v.  Harding,  2  Met.  (Ky.)  247,  holding  that  extension  of  time 
to  one  joint  maker  does  not  release  one  not  known  at  surety ;  Howard  v.  Fletcher, 
59  N.  H.  151,  holaing  discharge  because  of  extension  of  time  not  available,  un- 
available where  note  made  and  payable;  Davenport  v.  King,  63  Ind.  64,  holding 
allegation  of  suretyship  and  discharge  by  extension  of  time  to  principal  in- 
sufficient where  it  is  not  apparent  and  not  alleged  that  holder  had  notice. 

17  AM.  DEC.  410,  MORSE:  ▼.  SHATTUOK,  4  N.  H.  220. 
Parol  evidence  to  vary  writing. 

Cited  in  McGehee  v.  Rump,  37  Ala.  651,  holding  parol  evidence  admissible  to 
show  that  bill  of  sale  was  an  exchange;  Bcver  v.  North,  107  Ind.  544,  8  N.  E. 
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i7<l,  holding  parol  eridenoe  inadmiMible  to  fhow  grantee  contracted  subject  to 
another'f  interest  in  the  land;  Jaoobe  v.  Miller,  60  Mich.  119,  15  N.  W.  42,  holding 
that  grantee'f  name  and  interest  conveyed  cannot  be  contradicted  by  parol  eri- 
dence;  Hickman  v.  Hickman,  55  Mo.  App.  303,  holding  proof  that  grantors  were 
to  remain  in  possession^  occupancy,  and  enjoyment  of  property  absolutely  con- 
yeyed,  inadmissible;  Henderson  v.  Henderson,  13  Mo.  151,  holding  parol  evidence 
by  grantor  to  show  resulting  trust  in  his  conveyance  to  son,  inadmissible ;  Dye  v. 
Thompson,  126  Mich.  597,  85  N.  W.  1113,  holding  parol  evidence  inadmissible  to 
show  that  grantee  understood  he  was  not  purchasing  share  of  heir,  if  alive; 
Goodspeed  y.  Fuller,  46  Me.  141,  71  A.  D.  572,  holding  parol  evidence  admissible 
to  show  that  consideration  expressed  was  for  more  land  than  was  conveyed. 

Cited  in  reference  note  in  90  A.  D.  271,  on  admissibility  of  parol  evidence 
to  show  that  grantee  is  trustee  for  grantor. 
—As  to  oonsideration  generally. 

Cited  in  Eckles  v.  Carter,  26  Ala.  563,  holding  that  consideration  expressed 
in  money  may  be  shown  to  have  been  a  slave;  Hall  v.  Hall,  8  N.  H.  129, 
holding  prod  of  verbal  agreement  to  pay  all  received  over  certain  sum  on  re- 
ssle,  admissible;  Leach  v.  Shelby,  58  Miss.  681,  holding  that  where  considera- 
tion is  assailed,  proof  of  another  valuable  oonsideration  than  one  expressed  is 
sdmissible;  Belden  v.  Seymour,  8  Conn.  304,  21  A.  D.  661,  holding  that  in  action 
on  covenant  of  seisen,  grantor  may  prove,  by  parol  payment  of  greater  consid- 
eration than  expressed;  Howell  v.  Moores,  127  111.  67,  19  N.  £.  863;  Swafford 
v.  Whipple,  3  G.  Greene,  261,  54  A.  D.  498;  Rhine  v.  Ellen,  36  Cal.  3C2,— 
holding  that  as  between  grantor  and  grantee,  grantee  may  prove  that  real  con- 
sideration is  not  expressed;  Vaugine  v.  Taylor,  18  Ark.  65,  holding  that  parol* 
proof,  clear  and  conclusive,  is  admissible  to  controvert  expressed,  and  show  true, 
oonsideration;  Goodlett  t.  Hansell,  66  Ala.  151,  holding  that  in  absence  of  fraud, 
grantor's  heirs  cannot  dispute  consideration  recited;  Bingham  v.  Weiderwax, 
1  N.  Y.  509,  holding  that  in  action  on  covenant  of  seisin,  true  consideration  and 
that  part  only  was  paid  may  be  shown;  M'Crea  v.  Purmort,  16  Wend.  460,  30 
A.  D.  103^  holding  parol  evidence  admissible  to  show  that  consideration  expressed 
as  money  was  iron  of  stipulated  quantity  and  price;  Harwood  v.  Harwood,  22 
Vt  507,  holding  parol  evidence  admissible,  that  consideration  expressed  in  deed 
included  payment  of  debt  due  from  grantee;  Harrison  v.  Castner,  11  Ohio  St. 
339,  holding  that  where  deed  is  offered  as  evidence  of  parol  agreement  as  to  other 
land,  grantee  may  contradict  consideration;  Pomeroy  v.  Bailey,  43  N.  H.  118, 
holding  that  where  oonsideration  is  money  and  "other  good  causes  and  consid- 
erations," consideration  of  blood  may  be  proved;  Quimby  v.  Stebbins,  55  N.  H. 
420,  holding  parol  evidence  admissible  to  show  that  as  part  consideration  grantor 
was  to  occupy  part  of  property;  Kimball  v.  Fenner,  12  N.  H.  248,  to  point 
that  where  grantor  conveys  to  another  land  in  his  creditor's  possession,  valuable 
consideration  must  be  proven;  €roward  v.  Waters,  98  Mass.  596,  to  point  that 
proof  of  services  and  expenditures  is  admissible  in  action  on  written  agreement 
therefor. 

Cited  in  reference  note  in  54  A.  D.  503,  on  right  to  explain,  control,  etc.,  con- 
sideration in  deed  by  parol. 

Cited  in  notes  in  20  L.R.A.  107,  on  parol  evidence  as  to  consideration  of  deed 
in  action  for  breach  of  covenant;  99  A.  D.  74,  on  proof  of  real  consideration 
by  parol  action  for  breach  of  covenant  of  seisin. 
—  To  contradict  acknowledgment  of  consideration. 

Cited  in  Burleigh  v.  Coffin,  22  N.  H.  118,  53  A.  D.  236,  to  point  that  receipt 
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of  payment  acknowledged  in,  cannot  be  contradicted  for  purpose  of  defeating 
conveyance;  Rundlett  v.  Hodgman,  16  N.  H.  239,  to  point  that  even 
total  want  of  consideration  cannot  be  shown  to  avoid  altogether  deed  expressed 
to  be  on  consideration  of  money;  Rogers  v.  Verlander,  30  W.  Va.  619,  5  S.  B. 
847,  on  conclusiveness  as  to  creditors  of  recital  of  valuable  considera- 
ation;  Kimball  v.  Walker,  30  111.  482,  holding  parol  evidence  admissible  to  show 
consideration  has  not  in  fact  been  paid;  Horn  v.  Thompson,  31  N.  H.  562,  holding 
that  mortgagor  cannot  show  want  of  consideration  for  assignment  of  mortgage 
by  mortgagee;  Harwell  v.  Fitts,  20  Ga.  723,  holding  that  vendor  may  deny 
having  received  purchase  money,  though  receipt  thereof  acknowledged  in  bill  of 
sale;  Peck  v.  Vandenberg,  30  Cal.  11,  holding  parol  evidence  admissible  to  show 
that  deed  from  mother  to  daughter  was  gift  though  money  consideration  ex- 
pressed; Grout  v.  Townsend,  2  Denio,  336,  holding  that  married  woman  cannot, 
without  showing  fraud,  contradict  acknowledgment  of  consideration  to  ayoid 
conveyance;  Whiting  v.  Gould,  2  Wis.  662,  holding  parol  proof  of  absence  of 
valuable  consideration  recited  in  deed  improper,  without  proof  of  mistake  or 
fraud;  Farrington  v.  Barr,  36  N.  H.  86,  holding  that  receipt  of  consideration 
admitted  in  deed  cannot  be  contradicted  to  raise  resulting  trust  in  grantor; 
Barns  v.  Learned,  6  N.  H.  264;  Nutting  v.  Herbert,  36  N.  H.  120,— holding  parol 
evidence  admissible  to  show  no  consideration  for  land  included  in  deed  by  mis* 
take;  White  v.  Hunter,  23  N.  H.  128,  holding  that  heir  of  grantor  cannot  prove 
immoral  consideration  to  avoid  deed;  Adams  v.  Hull,  2  Denio,  306  (dissenting 
opinion),  on  right  to  show  by  parol  that  note  was  not  given  as  consideration 
but  as  collateral  security;  Williamson  v.  Berry,  8  How.  495,  12  L.  ed.  1170 
'(dissenting  opinion),  on  right  of  court  of  law  to  inquire  into  consideration  to 
invalidate  deed;  Prescott  v.  Hayes,  43  N.  H.  693,  on  creditor's  right  to  impeach 
consideration  expressed  in  mortgage  to  avoid  same. 

Distinguished  in  Miller  v.  Edgerton,  38  Kan.  36,  15  Pac.  894,  holding  parol 
evidence  as  to  consideration  that  defeats  and  destroys  deed,  inadmissible. 
—  To  show  payment  of  consideration  by  another. 

Cited  in  Pritchard  v.  Brown,  4  N.  H.  397,  17  A.  D.  431,  holding  that  parol 
evidence  admissible  to  show  that  consideration  money  expressed  was  paid   by 
third  person. 
Necessity  of  consideration. 

Cited  in  Home  F.  Ins.  Co.  v.  Collins,  61  Neb.  198,  85  N.  W.  54,  on  title  passing 
without  consideration;  Jewett  v.  Alton,  7  N.  H.  263,  to  point  that,  though  note 
given  as  consideration  is  void,  action  for  purchase  price  lies. 
Measure   of   damag^es   for   breach   of  covenant. 

Cited  in  Willson  v.  Willson,  25  N.  H.  229,  57  A.  D.  320,  holding  that  meastire 
of  damages  is  price  paid;  Winnipiseogee  Paper  Co.  v.  Eaton,  65  N.  H.  13,  IS 
Atl.  171,  holding  that  measure  is  such  portion  of  purchase  money  and  interest 
as  value  of  part  bears  to  whole  measured  by  purchase  price;  Morrison  v.  Under- 
wood, 20  N.  H.  369,  holding  that  in  action  on  covenant  of  seizin  sum  at  which 
the  part  encumbered  was  valued  at  when  purchased  may  be  shown. 

17  AM.  DBC.  421,  HARRIS  v.  RAND,  4  N.  H.  250. 
Right  of  carrier  to  freight. 

Cited  in  Weston  v.  Minot,  3  Woodb.  &  M.  437,  Fed.  Cas.  No.  17,453,  holding 
agreed  freight  for  entire  capacity  recoverable  though  vessel  is  not  filled,  if 
through  heavy  freight  usual  draft  is  reached;  Keina  v.  Cross,  6  Cal.  29,  holding 
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tliat  freight  paid  in  advance  may  be  recovered  back,  if  vessel  is  lost  and  voyage 
net  accomplished. 

Cited  in  reference  note  in  41  A.  D.  380,  as  to  when  carrier  may  recover  pro 
rata  freightage. 

Cited  in  note  in  60  A.  D.  164,  on  freight  pro  rate  UineriM. 
Duty  and  liability  of  carrier. 

Cited  in  Swetland  v.  Boston  &  A.  R.  Corp.  102  Mass.  276,  holding  that  if 
part  of  train  must  be  detached,  conductor  is  not  bound  to  forward  part  con- 
taining perishable  goods. 

Cited  in  reference  note  in  30  A.  D.  118,  on  delivery  by  common  carrier  as 
termination  of  liability. 

Cited  in  notes  in  5  E.  R.  C.  281,  on  duty  of  carrier  to  proceed  by  usual  route; 
1  £.  R.  C.  233,  on  act  of  God  as  excusing  loss  of  goods  by  carrier;  in  11  L.RJL. 
616,  on  what  constitutes  an  act  of  God  exempting  a  carrier  from  liability. 

17  AM.  DEC.  42S,  ROBT  T.  WEST,  4  N.  U.  285. 
Rights  where  statute  Imposing  penalty  Is  violated. 

Cited  in  Leach  v.  Kimball,  34  N.  H.  668,  holding  that  statute  imposing  penalty 
of  chattel  mortgage  is  executed  without  mentioning  prior  mortgage,  does  not 
void  mortgage;  Moses  v.  Julian,  46  N.  H.  52,  84  A.  D.  114,  holding  will  written 
by  probate  judge,  in  violation  of  law,  and  executed  under  his  direction,  not  void; 
Brackett  v.  Hoyt,  29  N.  H.  264,  holding  sale  of  pressed  hay,  not  branded  as  re> 
quired,  unaccompanied  by  offer  for  sale,  legal;  Gage  v.  Whittier,  17  N.  H.  312, 
holding  that  though  statute  prohibits  mortgagor  selling  chattel  without  mort- 
gagee's written  assent,  delivery  and  payment  passes  title;  Pray  v.  Burbank,  10 
N.  H.  377,  holding  that  value  of  wood  sold  without  being  measured  by  public 
wood  measurer  cannot  be  recovered;  Cook  v.  Fernandez,  11  Fla.  100,  holding 
that  physician  who  has  not  filed  certificate  cannot  secure  court's  aid  for  exemp- 
tion from  military  duty;  Williams  v.  Tappan,  23  N.  H.  386,  to  point  that  to 
avoid  contract  for  shingles  because  not  surveyed,  proof  of  illegal  offer  for  sale, 
necessary. 

Cited  in  notes  in  12  L.R.A.(N.S.)   687,  on  implied  legislative  intention  from 
penalty;  26  A.  R.  676,  on  validity  of  contract  not  expressly  declared  void,  nor 
prohibited,  but  founded  on  act  forbidden  under  penalty. 
Rights  where  acts  are  contrary  to  public  policy. 

Cited  in  Welsh  v.  Cutler,  44  N.  H.  561,  holding  that  loser  cannot  recover  back 
money  lost  at  play;  White  v.  Hunter,  23  N.  H.  128,  holding  that  grantor  or  heir 
cannot,  to  recover  back  property  deeded,  set  up  immoral  consideration;  May  v. 
May,  33  Ala.  203,  holding  that  equity  at  grantor's  instance  will  not  declare  abso- 
lute deed,  given  to  defraud  creditors,  to  be  mortgage;  Dawkins  v.  Gill,  10  Ala. 
206,  holding  agreement  to  pay  one  for  attending  as  witness,  amount  depending 
on  success  of  action,  unenforceable;  Edgerly  v.  Hale,  71  N.  H.  138,  51  Atl.  679, 
holding  that  sheriff's  agreement  that  no  fees  shall  be  received  for  serving  writs 
unless  action  successful,  is  void;  Pendexter  v.  Carleton,  16  N.  H.  482,  holding 
that  receipt,  fraudulently  given  in  full,  to  enable  false  disclosure  to  be  made  cred- 
itors may  be  contradicted  by  parties  thereto;  Hinds  v.  Chamberlain,  6  N.  H.  226, 
holding  promissory  note  given  in  consideration  of  receiving  bond  indemnifying 
against  public  prosecution  for  alleged  offense,  unenforceable;  Phalen  v.  Clark,  19 
Conn.  421,  50  A.  D.  263  (dissenting  opinion),  on  right  of  tottery  ticket  dealer  to 
recover  back  price  paid  on  ticket  obtained  through  fraud. 
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Rights  where  act  is  illegal. 

Cited  in  Wooten  y.  Miller,  7  Smedes  &  M.  380,  holding  that  nonresident  prin 
cipal  cannot  recover  proceeds  of  sale  of  slave  unlawfully  introduced  and  sold  in 
state  hy  agent;  Gregg  v.  Wyman,  4  Cush.  322,  holding  that  owner  cannot  recover 
for  injuries  to  horse  let  on  Sunday  for  purpose  other  than  necessity  or  charity; 
Saltmarsh  v.  Tuthill,  13  Ala.  390,  holding  note  indorsed  on  Sunday  void,  though 
indorsee  without  knowledge,  if  taken  in  substitution  for  usurious  note;  Hynds  v. 
Hays,  25  Ind.  31,  holding  that  where  consideration  of  bill  of  exchange  was  partly 
illegal  paper  recovery  for  legal  consideration  only,  is  permissible;  Greer  v.  Payne, 
4  Kan.  App.  153,  46  Pac.  190,  holding  that  equity  will  not  aid  member  of  illegal 
trade  association  to  retain  membership,  if  expelled;  Monahan  v.  Monahan,  77  Vt. 
133,  70  L.R.A.  935,  59  Atl.  169,  holding  that  mortgage  taken  in  son's  name  to 
avoid  taxation  may  be  recovered  by  father  if  withheld;  Swope  v.  Jefferson  F. 
Ins.  Co.  3  Phila.  Leg.  Int.  308,  holding  mortgage  executed  in  consideration  of 
agreement  to  compound  felony  void  and  unenforceable;  Ovitt  v.  Smith,  68  Vt. 
35,  35  L.R.A.  223,  33  Atl.  769,  holding  marriage  by  petitionee  in  divorce  pro- 
ceedings, in  violation  of  law,  void. 

Cited  in  reference  notes  in  27  A.  D.  267,  on  action  on  illegal  contract;  40  A.  D. 
117,  on  enforceability  of  illegal  contracts;  26  A.  D.  532,  on  interference  by 
courts  with  executed  illegal  contract. 

Cited  in  notes  in  37  A.  R.  398,  on  acts  which  may  not  be  ratified  by  state; 
7  L.R.A.  602,  on  authorization  of  lotteries  and  regulation  by  statute ;  8  A.  D.  692, 
on  actions  on  illegal  contracts;  12  L.R.A.(N.S.)  578,  582,  on  validity  of  con- 
tracts in  violation  of  law;  12  L.R.A.(N.S.)  584,  on  validity  of  contracts  implied- 
ly prohibited  by  statute;  12  L.R.A.(N.S.)  592,  on  relation  between  illegality  and 
contract  in  business  which  it  is  a  misdemeanor  to  transact;  12  L.RJL.(N.S.)  622, 
on  effect  of  forced  disclosure  of  illegality  of  contract  in  business  which  it  is  a 
misdemeanor  to  transact 
Yiolatlon  of  liquor  law. 

Cited  in  Banchor  v.  Mansel,  47  Me.  58,  holding  that  promisee  cannot  enforce 
note  for  liquor  purchased  in  place  where  sale  was  legal,  for  resale  in  place  where 
it  would  be  illegal;  Doe  v.  Burnham,  31  N.  H.  426,  holding  bona  fide  purchaser  be- 
fore maturity  may  enforce  note  given  for  spirituous  liquors  sold  without  license; 
Lewis  V.  Welch,  14  N.  H.  294;  Bancroft  v.  Dumas,  21  Vt.  456;  Dolson  v.  Hope,  7 
Kan.  161, — holding  that  recovery  cannot  be  had  for  liquors  sold  without  license; 
Hill  V.  Spear,  50  N.  H.  253,  9  A.  R.  205,  holding  contract  for  sale  of  liquors,  valid 
where  made,  enforceable  though  vendor  knew  illegal  resale  intended ;  Ruemmeli  v. 
Cravens,  13  Okla.  342,  74  Pac.  908,  holding  that  if  agent  secures  liquor  license  in 
his  name,  principal  cannot  maintain  action  for  proceeds  unaccounted  for ;  State  v. 
Rand,  51  N.  H.  361,  12  A.  R.  127,  holding  that  purchaser  of  liquor,  illegally  sold, 
cannot  be  excused  from  testifying  as  to  purchase;  Coburn  v.  Odell,  30  N.  H.  540, 
holding  note  given  for  board  and  spirituous  liquors  sold  illegally,  unenforceable  if 
amount  for  liquors  is  uncertain;  Loranger  v.  Jardine,  66  Mich.  518,  23  N.  W. 203, 
holding  that  price  of  liquor  sold  after  purchaser's  wife  notified  dealer  not  to  sell 
husband  cannot  be  recovered ;  Marienthal  v.  Shaf er,  6  Iowa,  223,  holding  that  one 
selling  intoxicating  liquors  to  another  for  illegal  purposes  cannot  maintain  re- 
plevin against  vendee's  attaching  creditors;  State  ex  rel.  Maggard  v.  Pond,  93  Mo. 
606,  6  S.  W.  469  (dissenting  opinion),  on  constitutionality  of  local  option  act. 

Distinguished  in  Priest  v.  Pinkham,  18  N.  H.  620,  holding  that  owner  may  re- 
cover intoxicating?  liquors,  attached  as  agent's  while  in  his  possession,  though 
purchased  for  illegal  sale. 
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« Illegality  of  act  as  defense. 

Cited  in  State  v.  Pattenon,  M  Kan.  447,  71  Pac.  860,  holding  no  defense,  in 
action  Against  citj  treasurer  for  embezzlement,  that  money  was  collected  from 
illegal  business;  Gilliam  t.  Brown,  43  Miss.  041,  holding  illegality  of  executed  con- 
tract no  defense  to  action  by  principal  to  recover  proceeds  from  agent;  Floyd  v. 
Patterson,  72  Tex.  202,  13  A.  S.  R.  787,  10  S.  W.  526,  holding  that  agent  receiving 
money  growing  out  of  illegal  contract  may  be  compelled  to  pay  it  to  principal. 

Cited  in  reference  note  in  90  A.  D.  66,  on  defense  against  recovery  of  money  col- 
lected on  ground  that  it  was  collected  on  unlawful  contract  or  for  illegal  pur- 
pose. 

Distinguished  in  State  v.  Dimick,  12  N.  H.  104,  37  A.  D.  197,  to  point  that 
minor  having  remained  in  military  service,  receiving  pay  and  rations,  ratified 
illegal  enlistment. 
Ehiforcement  of  contract  Told  In  part. 

Cited  in  Prost  v.  More,  40  Cal.  347,  holding  entire  contract  void  in  part,  is 
entirely  void  and  cannot  be  enforced. 

Cited  in  note  in  4  L.R.A.  157,  on  divisibility  of  contracts  partly  valid  and  part- 
ly invalid. 
Retroactive  effect  of  statute. 

Cited  in  Rockport  v.  Walden,  54  N.  H.  167,  20  A.  R.  131,  holding  application 
of  statute  annulling  statute  qf  limitations,  to  vested  defense,  unconstitutional; 
Simpson  v.  City  Sav.  Bank,  56  N.  H.  466,  22  A.  R.  491,  holding  act  of  1874 
authorizing  reduction  of  deposit  accounts  of  insolvent  banks  constitutional 
though  retroactive;  Pickering  v.  Pickering,  19  N.  H.  389,  holding  that  statute  al- 
lowing several  replications  does  not  apply  to  suits  commenced  before  its  passage; 
Kennett*s  Petition,  24  N.  H.  139,  holding  statute  allowing  highway  commission- 
ers to  assess  adjoining  towns  for  new  highway  not  operative  on  pending  petitions ; 
Willard  v.  Harvey,  24  N.  H.  344,  holding  that  new  statute  limiting  action  for 
debt  applies  to  case  where  part  of  time  has  expired;  Rich  v.  Flanders,  39  N.  H. 
304,  holding  that  statute  removing  disqualification  of  interest,  enables  parties  to 
action  to  testify,  though  cause  accrued  prior;  Rich  v.  Flanders,  39  N.  H.  304 
(dissenting  opinion),  on  right  to  give  statute  removing  disqualification  retro- 
active effect;  Opinion  of  the  Justices,  41  N.  H.  553,  to  point  that  act  of  1857  **to 
secure  freedom  and  right  of  citizenship,"  etc.,  is  constitutional. 

Cited  in  note  in  14  A.  D.  393,  on  validity  of  retrospective  statutes. 
Effect  of  repeal  of  statute. 

Cited  in  Anding  v.  Levy,  57  Miss.  51,  34  A.  R.  435,  holding  that  repeal  of 
trader's  privil^e  tax  act  does  not  enable  enforcement  of  contracts  entered  into 
before  repeal;  Robinson  v.  Barrows,  48  Me.  186,  holding  that  repeal  of  statute 
prohibiting  action  for  value  of  intoxicating  liquors  does  not  permit  recovery  for 
prior  sales;  Denning  v.  Yount,  62  Kan.  217,  50  L.R.A.  103,  61  Pac.  803,  holding 
that  repeal  of  real  estate  agent's  occupation  tax  does  not  enable  recovery  of  com- 
missions for  prior  sales;  Pacific  Guano  Co.  v.  Dawkins,  57  Ala.  115,  holding  that 
repeal  of  statute  requiring  personal  inspection  of  goods  by  inspector  will  not 
make  invalid  inspection  valid;  Graham  v.  Chicago,  M.  &  St.  P.  R.  Co.  53  Wis.  473, 
10  N.  W.  609,  holding  that  repeal  of  statute  prohibiting  higher  rates  than  pre- 
scribed does  not  prevent  enforcement  of  penalty  incurred  before  repeal. 

Cited  in  reference  note  in  34  A.  D.  493,  on  effect  of  repeal  of  statute. 

Cited  in  note  in  12  L.R.A.(N.S.)  591,  on  effect  of  repeal  of  prohibitory  statute 
on  legality  of  contract  made  in  violation  thereof. 
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Right  of  action  where  parties  are  in  pari  delicto. 

Cited  in  reference  notes  in  35  A.  D.  140,  on  right  of  action  where  parties  are 
in  pari  delicto;  46  A.  D.  654,  on  right  of  parties  in  pari  delicto  with  reference  to 
illegal  contract  to  maintain  action  requiring  its  support. 

Cted  in  note  in  3  A.  S.  R.  742,  on  right  of  one  to  avoid  his  contract  upon 
ground  of  his  own  fraud. 

17  AM.  DSC.  428,  BARKER  ▼.  CLARK,  4  N.  H.  880. 
Right  to  damages  for  obstructing  easement. 

Cited  in  De  Rochemont  v.  Boston  &  M.  R.  Co.  64  N.  H.  500,  15  Atl.  131,  holding 
that  grantor  warranting  against  encumbrance  cannot  maintain  action  against 
grantee  for  obstructing  way  across  premises  conveyed;  Clark  v.  Boston  C.  &  M. 
R.  Co.  24  N.  H.  114,  holding  owner's  private  way  over  his  land  not  easement  for 
which  he  can  have  damages  if  obstructed;  Rosser  v.  Bunn,  66  Ala.  89,  on  right 
of  landowner  to  interdict  use  of  road  across  his  property. 
Creation  of  easement  as  appurtenance. 

Cited  in  Spaulding  v.  Abbot,  55  N.  H.  423,  7  Legal  Gaz.  300,  holding  that  word 
"appurtenances"  in  deed  will  not  convey  easement  not  legally  appurtenant  to 
land;  Watson  v.  Bartlett,  62  N.  H.  447,  holding  that  conveyance  of  "mill  privi- 
lege" includes  easement  of  flowage  righte  without  words  describing  it  in  deed. 

Cited  in  reference  note  in  100  A.  D.  117,  on  right  of  way  as  appurtenant  to 
land. 

Grant  of  easement. 

Cited  in  reference  note  in  30  A.  D.  278,  on  presumption  of  grant  of  right  of 
way. 

Cited  in  note  in  57  A.  D.  766,  on  implied  grant  of  easement  in  way. 
What  is  a  highway. 

Cited  in  note  in  26  L.  ed.  U.  S.  1099,  on  what  constitutes  a  public  highway  or 
street. 

Highway  by  user. 

Cited  in  Walker  v.  Manchester,  58  N.  H.  438,  on  length  of  time  necessary  to 
establishment  of  highway  by  user;  Campton's  Petition,  41  N.  H.  197,  holding 
twenty  years'  uninterrupted  use  of  highway  competent  evidence  of  ite  legal  estab- 
lishment;  Hanson  v.  Taylor,  23  Wis.  547,  holding  that  continuous  and  uninter- 
rupted use  of  land  as  highway  during  time  limited  by  stetute  creates  prescriptive 
right  in  public;  Cahill  v.  Layton,  57  Wis.  600,  46  A.  R.  46,  16  N.  W.  1,  holding 
that  way  affording  entrance  to  rear  of  buildings  mainteincd  by  proprietors  there- 
of is  not  a  public  highway;  Stete  v.  Nudd,  23  N.  H.  327,  holding  use  of  alleged 
way  mostly  in  fall  and  winter  when  gathering  seaweed  and  driftwood  insufficient; 
Starr  v.  People,  17  Colo.  458,  30  Pac.  64,  holding  that  use  for  long  time  by  owner's 
permission,  always  subject  to  his  control,  does  make  road  public  highway. 

Cited  in  reference  notes  in  44  A.  D.  42,  on  presumption  of  grant  of  highway 
from  uninterrupted  use;  33  A.  D.  714,  on  establishment  of  street  or  way  by  dedi- 
cation or  uninterrupted  use. 

Cited  in  notes  in  57  A.  S.  R.  746,  on  highways  by  user ;  23  A.  D.  669,  on  estab- 
lishment of  highway  by  long  use;  12  E.  R.  C.  522,  on  sufficiency  of  use  to  estab- 
lish road. 
Highways  by  dedication. 

Cited  in  note  in  57  A.  S.  R.  751,  on  highways  by  dedication. 
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Acoeptanoe  of  hlcbwmy  by  pabllc. 

Cited  in  State  v.  Atherton,  16  N.  H.  203,  holding  acceptance  by  minority  of 
lelectmen  of  dedicated  road,  insuflScient  to  bind  town;  Manderschid  t.  Dubuque, 
29  Iowa,  73,  4  A.  R.  196,  holding  acceptance  sufficiently  shown  by  public  use  of 
road  dedicated  as  highway  and  repair  work  done  thereon. 
Interruption  in  use  of  highway. 

Cited  in  note  in  57  A.  8.  R.  764,  on  interruptions  of  use  of  highway. 
Evidence  of  dedication. 

Cited  in  VVilley  v.  Portsmouth,  36  N.  H.  303,  holding  record  of  laying  out  of 
highway,  evidence  of  same;  City  Cemetery  Asso.  v.  Meninger,  14  Kan.  312,  holding 
that  use  of  way  to  cemetery  for  several  years  with  consent  of  owner  is  evidence  of 
dedication;  State  v.  New- Boston,  11  N.  H.  407,  holding  public  travel  of  turnpike 
after  charter  repealed  not  evidence  of  dedication  or  acceptance  as  public  high- 
way. 

Admissibility  of  declarations  as  part  of  res  gestse. 

Cited  in  Simonds  v.  Clapp,  16  N.  H.  222,  holding  claimant's  acts  and  declara- 
tions admissible  in  action  for  reward  offered  against  defense  of  performance  for 
another;  Morrill  v.  Foster,  32  N.  H.  358,  holding  hearsay  evidence  of  declarations 
of  transaction  entirely  past,  slightly  connected  with  immaterial  faot,  inadmis- 
sible. 

17  AM.  DEC.  4S1,  PRITCHARD  v.  BROWN,  4  N.  H.  S97. 
Parol  evidence  of  resulting  trust. 

Cited  in  Connor  v.  Follansbee,  59  N.  H.  124,  holding  parol  evidence  of  payment 
of  consideration  by  other  than  grantee,  competent  to  show  resulting  trust;  Mer- 
rill V.  Gould,  16  N.  H.  347,  holding  proof  of  consent  and  design  admissible,  to 
show  title  in  one  was  for  l>eneflt  of  another;  Livermore  v.  Aldrich,  5  Cush.  431, 
holding  parol  evidence  admissible  to  show  third  person  paid  consideration  in 
deed  to  establish  resulting  trust;  Kimball  v.  Walker,  30  111.  482,  holding  parol 
evidence  admissible  to  show  expressed  consideration  in  deed  was  not  paid,  but 
not  to  show  resulting  trust;  Farrington  v.  Barr,  36  N.  H.  86;  Graves  v.  Graves, 
29  N.  EL  129, — holding  that  consideration  admitted  in  deed  cannot  be  contradicted 
to  raise  resulting  trust  in  grantor;  Eaton  v.  George,  40  N.  H.  258,  on  right  of 
one  advancing  purchase  money,  taking  void  mortgage  thus  avoiding  deed,  to 
claim  resulting  trust. 

Cited  in  reference  notes  in  36  A.  D.  182,  on  establishing  trust  by  parol;  43  A. 
D.  624,  on  creation  of  trusts  of  personalty  by  parol;  55  A.  D.  755,  as  to  when 
trust  in  land  may  be  created  or  established  by  parol  under  statute  of  frauds. 
—  When  resulting  trust  established. 

Cited  in  Packard  v.  Putnam,  57  N.  H.  43,  holding  that  if  land  is  to  be  conveyed 
to  wife  through  trustee,  trust  results  in  wife  if  trustee  retains  title;  Fessenden 
▼.  Taft,  65  N.  H.  39,  17  Atl.  713,  holding  that  in  order  to  raise  resulting  trust  in 
one  advancing  money,  payment  must  be  when  purchase  made;  Hopkinson  v. 
Dumas,  42  N.  H.  296,  holding  that  where  sureties  pay  proportion  of  consideration 
note  for  property  purchased  in  principal's  name,  trust  results;  Bean  v.  Bean,  33 
N.  H.  279,  holding  that  property  purchased  by  father  in  daughter's  name,  on  his 
decease,  becomes  resulting  trust  in  favor  of  estate;  Dow  v.  Jewell,  21  N.  H.  470, 
holding  that  where  part  of  purchase  money  is  furnished  in  consideration  of 
wood  for  life,  no  trust  results;  Odiome  v.  Lyford,  9  N.  H.  502,  32  A.  D.  387,  hold- 
ing that  where  one  joint  purchaser  of  land  takes  title,  there  is  resulting  trust  in 
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other;  Page  v.  Page,  8  N.  H.  187,  holding  that  purchaser  from  tmstee  with  as- 
sent, and  at  cestui  que  trust's  request,  does  not  become  trustee;  Hunter  v.  Marl- 
boro, 2  Woodb.  &  M.  168,  Fed.  Gas.  No.  6,908,  on  what  takes  a  resulting  trust  out 
of  operation  of  statute  of  frauds. 

Cited  in  reference  note  in  27  A.  D.  313,  as  to  when  resulting  trust  arises. 
Rights  of  cestui  que  trust. 

Cited  in  Kimball  v.  Blaisdell,  5  N.  H.  533,  22  A.  D.  476,  holding  that  tenant  of 
one  having  legal  title  cannot,  by  execution,  defeat  rights  of  unknown  cestui  que 
trust;  Burbank  v.  Rockington  Mut.  F.  Ins.  Co.  24  N.  H.  660,  57  A.  D.  300,  holding 
that  one  having  equitable  interest  in  property  may  insure  same;  George  v.  Fisk, 
32  N.  H.  32,  holding  that  one  in  possession  of  property  under  a  bond  may  re- 
cover for  injuries  to  his  possession;  Pembroke  v.  Allenstown,  21  N.  H.  107,  to 
point  that  interest  of  cestui  que  trust  is  such  ownership  of  realty  as  gives  pauper 
A  settlement. 
Statute  of  uses. 

Cited  in  note  in  16  L.R.A.  (N.S.)  1155,  on  statute  of  uses  in  the  United 
States. 

Property  subject  to  levy. 

Cited  in  Russell  v.  Dyer,  40  N.  H.  173,  on  mode  of  sale  of  land  under  execution 
and  of  the  right  in  equity  to  redeem  same. 

Cited  in  reference  notes  in  24  A.  D.  436;  26  A.  D.  231, —on  property  subject  to 
execution. 

Cited  in  note  in  28  L.R.A.  171,  on  position  of  judgment  creditors  as  to  partner- 
ship real  estate. 

—  Equity  of  redemptton. 

Cited  in  Kittredge  v.  Bellows,  4  N.  H.  424,  holding  that  prior  to  statute  of 
1822  mortgagor's  right  to  redeem  could  be  sold  under  execution;  Wendell  v.  New 
Hampshire  Bank,  9  N.  H.  404,  holding  extent  upon  land,  subject  to  mortgage, 
invalid  since  statute  of  1822;  Carrasco  v.  Mason,  72  N.  H.  158,  54  Atl.  1101, 
holding  that  judgment  creditor  levying  execution  upon  debtor's  mortgaged  realty 
acquires  his  interest  therein ;  Burnham  v.  Aiken,  6  N.  H.  306,  to  point  that  extent 
on  lands  of  joint  debtors  is  void,  if  appraisement  does  not  enable  separate  re- 
demption. 

—  Interest  of  cestui  que  trust. 

Cited  in  Hutchins  v.  Heywood,  50  N.  H.  491,  holding  that  the  estate  of  cestui 
que  trust  may  be  taken  by  writ  of  entry;  Upham  v.  Varney,  15  N.  H  462,  holding 
that  life  interest  of  one  under  devise  may  be  levied  upon  and  sold  under  execu- 
tion; Jarvis  v.  Brooks,  27  N.  H.  37,  59  A.  D.  359,  holding  that  partnership  credit- 
ors may  levy  upon  partnership  property  held  in  name  of  one  partner;  Edgerly  v. 
Sanborn,  6  N.  H.  397,  holding  that  principal's  creditors  may  have  execution 
against  his  interest  in  land  purchased  under  sales  agreement  from  trustee;  Hall 
V.  Congdon,  56  N.  H.  279,  holding  that  one  who  advances  purchase  price  of  prop- 
erty has  interest  therein  that  may  be  seized  on  execution. 

Cited  in  reference  notes  in  34  A.  D.  667,  on  right  to  take  interest  of  cestui 
que  trust  on  execution;  55  A.  D.  250,  as  to  whether  interest  of  cestui  que  trust 
in  lands  is  subject  to  execution. 

Cited  in  note  in  97  A.  D.  308,  on  interest  of  beneficiary  under  resulting  trust 
being  subject  to  execution. 

Disapproved  in  Corey  v.  Greene,  51  Me.  114,  holding  that  interest  of  cestui  que 
trust  in  land  cannot  be  taken  in  execution. 
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Rights  of  parchaser  at  execution  sale  against  cestui  que  trust. 

Cited  in  Lyford  v.  Thurston,  16  N.  H.  399,  holding  purchaser  at  execution 
against  cestui  que  trust  not  defeated  by  voluntary  conveyance  to  one  ignorant  of 
trust;  Lyons  v.  Urgalones,  189  Mass.  424,  76  N.  E.  950,  holding  that  execution 
purchaser  of  judgment  debtor's  property  standing  in  another's  name  may  main- 
tain writ  of  entry. 
Notice  of  Interest  from  possession. 

Cited  in  Hadduck  v.  Wilmarth,  5  N.  H.  181,  20  A.  D.  570,  holding  that  grantee 
cannot  defeat  equitable  title  of  third  person  in  open  adverse  possession;  Helms 
V.  O'Bannon,  26  6a.  132,  holding  that  possession  is  notice,  to  subsequent  pur- 
chaser, of  prior  sale  to  one  occupying  premises;  Marston  v.  Osgood,  69  N.  H.  96, 
38  AtL  378,  holding  that  levying  creditor  takes  property  subject  to  equitable 
rights  of  one  in  open  possession;  Pinney  v.  Fellows,  15  Vt.  525,  holding  that  open 
and  exclusive  possession  of  cestui  que  trust  aflfects  trustee's  attaching  creditor 
with  notice  of  her  interest;  Pell  v.  McElroy,  36  Cal.  268,  holding  vendor's  con- 
tinued possession  after  sale  sufficient  notice  of  interest  to  subsequent  purchaser  to 
entitle  enforcement  of  vendor's  lien;  Dougherty  v.  Western  &,  A.  R.  Co.  53  Ga. 
304,  holding  purchaser  of  land  bounded  by  railroad,  presumed  to  know  extent  oi 
land  claimed  by  them;  Patten  v.  Moore,  32  N.  H.  382,  holding  constructive  pos- 
session of  land  not  notice  of  mortgage  on  timber  as  to  purchaser  upon  faith  of 
sale  to  another;  Ferrin  v.  Errol,  59  N.  H.  234,  holding  that  purchaser  cannot  de- 
feat rights  of  one  in  possession  and  occupation  of  land;  Mullins  v.  Wimberly,  50 
Tex.  457,  holding  purchaser  chargeable  with  notice  of  mistake  in  description  in 
his  deed,  by  another's  possession  thereof;  Daubenspeck  v.  Piatt,  22  Cal.  330, 
holding  possession  and  actual  occupation  by  another  than  grantor  constructive 
notice  of  rights  therein;  Lestrade  v.  Barth,  19  Cal.  660,  holding  that  open  and 
exclusive  possession  with  valuable  improvements,  though  deed  defective,  defeats 
title  of  subsequent  purchaser. 

Cited  in  reference  notes  in  25  A.  D.  676,  on  possession  as  notice;  31  A.  S.  R. 
476,  on  possession  of  realty  as  notice  of  title;  28  A.  D.  51,  as  to  when  possession 
is  notice  of  occupant's  title;  20  A.  D.  573,  on  possession  as  notice  of  adverse  claim 
to  land. 

Cited  in  notes  in  21  A.  D.  315,  on  possession  as  notice;  21  A.  D.  641,  on  notice 
of  interest  from  possession;  13  L.R.A.(N.S.)  52,' on  possession  of  land  as  notice 
of  title;  63  A.  S.  R.  470,  on  what  constitutes  notice  of  a  trust;  19  A.  8.  R.  267,  on 
notice  of  trust  from  possession;  13  L.R.A.(N.S.)  121,  on  possession  of  land  by 
cestui  que  trust  as  notice  of  title;  11  E.  R.  C.  548,  on  possession  as  evidence  of 
seisin  in  fee. 
Effect  of  notice  of  prior  rights. 

Cited  in  Wright  v.  Bates,  13  Vt.  341,  holding  that  purchaser  with  notice  of 
parol  defeasance  cannot  defeat  redemption  rights;  Warren  v.  Ireland,  29  Me.  62, 
holding  that  one  levying  on  judgment  creditors'  interest  in  land  with  notice  of 
assignment  cannot  defeat  assignee's  rights. 
Parol  eridence  to  vary  written  agreement. 

Cited  in  Runnells  v.  Bosquet  N.  I.  &  S.  Co.  60  N.  H.  38,  holding  parol  evidence 
admissible  to  show  fraudulent  character  of  written  assignment  of  wages;  McQehee 
V.  Rump,  37  Ala.  651,  holding  parol  evidence  admissible  to  show  contract  pur- 
porting to  be  sale  was  in  fact  an  exchange;  Webster  v.  Hodgkins,  25  N.  H.  128, 
holding  parol  evidence  admissible  where  writings  do  not  contain  entire  contract; 
Edgerly  v.  Emerson,  23  N.  H.  555,  55  A.  D.  207,  holding  that  surety  may  show 
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that  a  discharge  written  upon  execution  should  have  been  an  assignment; 
Goodspeed  v.  Fuller,  46  Me.  141,  71  A.  D.  672,  holding  parol  evidence  admissible 
to  show  that  consideration  was  for  a  lot,  which,  by  mistake  or  fraud,  was  not 
conveyed;  Morrison  v.  Underwood,  20  N.  H.  369,  on  right  in  action  on  covenant  of 
seisin  to  show  what  part  from  which  plaintiff  was  evicted  was  valued  at  when 
purchased. 

Cited  in  note  in  11  E.  R.  C.  232,  on  parol  evidence  to  explain  or  vary  terms  of 
deeds. 

—  As  to  consideration  generally. 

Cited  in  Quimby  v.  Stebbins,  55  N.  H.  420,  holding  parol  evidence  admissible 
that  as  part  consideration  of  deed  grantor  was  to  occupy  portion  of  premises; 
M'Crea  v.  Purmort,  16  Wend.  460,  30  A.  D.  103,  holding  that  fact  that  considera- 
tion expressed  in  money  was  paid  in  iron  may  be  shown  by  parol;  Eckles  y. 
Carter,  20  Ala.  563,  holding  that  consideration  in  bill  of  sale  expressed  in  money 
may  be  shown  to  be  a  slave;  Vaugine  v.  Taylor,  18  Ark.  65,  holding  that  con- 
sideration in  deed  expressed  in  money  may  be  controverted  by  conclusive  evi- 
dence and  true  consideration  shown;  Swafford  v.  Whipple,  3  G.  Greene,  261,  64 
A.  D.  498,  holding  parol  evidence  admissible  to  show  true 'consideration  paid  on 
deed;  Pomeroy  v.  Bailey,  43  N.  H.  118,  holding  that  *'other  good  causes  and  con- 
sideration" in  deed  may  be  shown  to  be  blood  and  affection;  Harrison  v.  Caatner, 
1 1  Ohio  St.  339,  holding  that  where  deed  is  offered  as  evidence  of  parol  agreement 
to  exchange  lands,  consideration  may  be  contradicted. 

Cited  in  notes  in  3  A.  D.  307,  on  parol  evidence  to  vary  consideration;  20  L.R.A. 
109,  on  parol  evidence  as  to  consideration  for  deed  to  establish  trust  in  third 
person;  14  E.  R.  C.  752,  on  right  to  show  by  extrinsic  evidence  a  consideration 
not  expressed  or  additional  to  that  expressed  in  deed. 

—  To  contradict  acknowledgment  of  consideration. 

Cited  in  Burleigh  v.  Coffin,  22  N.  H.  118,  53  A.  D.  236,  to  point  that  receipt  of 
payment  of  consideration  acknowledged  in  deed  cannot  be  contradicted  to  defeat 
conveyance;  Horn  v.  Thompson,  31  N.  H.  562,  holding  that  mortgagor  cannot 
show  want  of  consideration  for  mortgagee's  assignment  thereof;  Harwell  v.  Fitts, 
20  Ga.  723,  holding  that  payment  of  consideration  money  acknowledged  in  deed 
may  be  contradicted;  I'aggart  v.  Stanberry,  2  McLean,  543,  Fed.  Cas.  No.  13,724, 
holding  in  action  for  purchase  money,  parol  evidence  that  consideration  acknowl- 
edged was  not  paid  admissible ;  Hall  v.  Hall,  8  N.  H.  129,  holding  that  though  deed 
acknowledge  payment  of  consideration,  verbal  promise  to  pay  whatever  received 
over  certain  sum  on  resale  admissible;  Prescott  v.  Hayes,  43  N.  H.  693,  holding 
that  as  to  creditors  of  grantor  payment  of  consideration  acknowledged  in  deed 
must  be  proved. 

Cited  in  reference  note  in  29  A.  D.  730,  on  conclusiveness  of  acknowledgment  ol 
receipt  of  consideration  in  deed. 

—  To  show  pa>iiient  of  consideration  by  another. 

Cited  in  Hall  v.  Young,  37  N.  H.  134,  holding  that  ownership  of  money  paid  as 
consideration  for  property  may  be  shown  by  parol;  Lahey  v.  Broderick,  72  N.  H. 
180,  55  Atl.  354,  holding  that  parol  evidence  admissible  to  show  purchase  price 
was  paid  by  another  than  one  taking  title. 
Effect  of  recital  of  consideration. 

Cited  in  note  in  68  L.R.A.  925,  on  recital  of  money  consideration  in  deed  as 
importing  ownership  of  purchase  money. 
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Rights  ander  defectlTe  instnunent. 

Cited  in  Stone  v.  Ashley,  13  N.  H.  38,  holding  that  since  act  of  1829  defectively 
attested  deed  will  not  pass  land  by  way  of  bargain  and  sale;  Forsaith  v.  Clark,  21 
N.  H.  400,  on  right  to  consider  deed  void  that  lacks  words  of  attestation  before 
witnesses'  signatures. 
Conveyance  of  interest  In  timber. 

Cited  in  Kingsley  v.  Holbrook,  46  N.  H.  313,  86  A.  D.  173,  on  what  is  necessary 
to  convey  interest  in  timber. 

17  AM.  DEC.  487,  SABIN  t.  HARKNESS,  5  N.  H.  415. 
Rights  and  liabilities  of  owners  of  cemetery  lots. 

Cited  in  Gardner  v.  Swan  Point  Cemetery,  20  R.  I.  «46,  78  A.  S.  R.  897,  40 
Atl.  871,  holding  that  one  acquiring  title  to  cemetery  lot  does  not  acquire  right 
to  remove  body  therefrom;  Anderson  v.  Anderson,  132  Iowa,  744,  9  L.ItA.(N.S.) 
217,  110  N.  W.  335,  holding  fee  owner  of  cemetery  lot  liable  in  damages  for 
removal  of  bodies  without  heir's  consent;  Jacobus  v.  Congregation  of  Children  of 
Israel,  107  Ga.  518,  73  A.  S.  R.  141,  33  S.  E.  853,  holding  that  heirs  at  law  of 
person  to  whose  memory  gravestone  was  erected  may  recover  damages  for  its 
removal ;  Joy  v.  Fesler,  67  N.  H.  257,  29  Atl.  448,  holding  that  monument  provided 
by  will  to  be  erected  '4n  family  burying  ground"  should  be  erected  on  burial 
lot. 

17  AM.  DEC.  488,  HUNT  t.  HUNT,  4  N.  H.  484. 
Instruments  held  valid  as  will. 

Cited  in  Greer's  Estate,  21  Montg.  Co.  L.  Rep.  26,  holding  signed  writing 
directing  another  to  pay  certain  sum  out  of  writer's  estate  testamentary; 
Kohl's  Estate,  28  Pa.  Co.  Ct.  552,  19  Montg.  Co.  L.  Rep.  182,  holding  indorsement 
on  note  directing  disposition  of  proceeds  after  holder's  death,  testamentary 
and  revoked  by  subsequent  will;  Baer's  Estate,  19  Lane.  L.  Rev.  126,  11  Pa. 
Dlst.  R.  471,  holding  that  letter  mentioning  another  letter  directing  disposition 
of  writer's  property  cannot  be  probated  without  previous  letter;  Tozer  v.  Jack- 
son, 164  Pa.  373,  30  Atl.  400,  35  W.  N.  C.  264,  holding  paper  found  in  suicide's 
room  giving  to  one  to  whom  directed  certain  property,  a  will;  Frew  v.  Clarke, 
80  Pa.  170,  3  W.  N.  C.  497,  33  Phila.  Leg.  Int.  92,  holding  sealed  writing  directing 
certain  sum  to  be  paid  at  writer's  death,  testamentary;  Anderson  v.  Pryor, 
10  Smedes  &  M.  620,  holding  letter  of  volunteer  while  Army  is  in  foreign  country, 
expressing  intention  as  to  his  property,  a  will;  Heaston  v.  Krieg,  167  Ind.  101,  119 
A.  S.  R.  475,  77  N.  E.  805,  holding  that  contract  containing  devise  or  bequest  may 
be  probated  as  will  if  properly  executed;  Marston  v.  Marston,  17  N.  H.  503, 
43  A.  D.  611,  holding  that  a  valid  will  may  be  revoked  as  to  personalty  by  writing 
not  executed  with  required  formalities;  Eldred  v.  Warner,  1  Ariz.  175,  25  Pac. 
800  (dissentfnsr  opinion),  on  rijrbt  to  construe  as  will  signed  agreement  by  part- 
ners that  survivor  shall  haTe  property. 

Cited  in  reference  note  in  71  A.  D.  509,  on  what  is  necessary  to  constitute  a 
holographic  will. 

Cited  in  notes  in  92  A.  D.  384;  89  A.  S.  R.  494,  on  testamentary  writing  in 
form  of  promissory  note. 

Distinguished  in  Kinnebrew  v.  Kinnebrew,  35  Ala.  628,  holdinir  grant  in  deed 
of  icifts  of  money  payable  from  the  grantor's  estate  at  his  decease,  valid  as  will; 
Burlington  University  v.  Barrett,  22  Iowa,  60,  92  A.  D.  376,  on  rule  of  construc- 
tion to  determine  whether  instrument  is  contract  or  will 
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17  AM.  DBC.  4S9,  HUTCHINS  T.  SPRAOUB,  4  N.  H.  469. 
Rtsht  of  creditor  to  charge  debtor's  transferee  as  trustee. 

Cited  in  Bishop  y.  Catlin,  28  Vt.  71,  holding  assignee  of  void  assignment  not 
liable  as  trustee  for  amount  debtor  is  actually  indebted  to  him ;  Pinkerton  y.  Man- 
chester k  L.  R.  Co.  42  N.  H.  424,  holding  that  attachment  of  stock  between  obtain* 
ing  new  certificates  and  notice  to  office,  voids  transfer  unnecessarily  delayed; 
Norris  y.  Jones,  93  Va.  176,  24  S.  E.  911,  holding  bona  fide  donee,  not  liable  if 
she  has  repaid  to  donor  beyond  value  of  gift ;  Weeks  v.  Hill,  38  N.  H.  199,  holding 
town  chargeable  as  trustee  by  bona  fide  creditor  at  time  money  was  received  under 
illegal  contract;  Price  v.  Masterson,  35  Ala.  483,  on  liability  of  trustee  as 
garnishee. 

Cited  in  reference  note  in  50  A.  D.  804,  on  conveyances  to  hinder,  delay,  or 
defraud  creditors. 

—  Vendee  of  realty. 

Cited  in  Oriental  Bank  v.  Haskins,  3  Met.  332,  37  A.  D.  140,  holding  that 
vendee  making  full  payment  for  land  fraudulently  conveyed  before  attachment 
not  liable;  Albee  v.  Webster,  16  N.  H.  362,  holding  though  part  of  consideration  be 
fraudulent,  if  there  be  further  full  and  adequate  consideration,  conve3rance  valid; 
Henderson  v.  Himton,  26  Gratt.  926,  holding  that  conveyance,  will  not  be  set 
aside  if,  before  notice,  bona  fide  grantee  pays  grantor's  debts  to  full  value; ' 
Bicocchi  V.  Casey-Swasey  Co.  91  Tex.  259,  66  A.  S.  R.  875,  42  S.  W.  963,  to 
point  that  conveyance  by  one  having  title  to  one  entitled  cannot  be  attacked  as 
lacking  consideration. 

Criticized  in  Boardman  v.  Cushing,  12  N.  H.  105,  holding  that  bona  fide  vendee 
may  retain  for  all  demands  due  from  debtor  contracted  before  process  served. 

Disapproved  in  Caldwell  v.  Walker,  76  Miss.  879,  71  A.  S.  R.  545,  25  So.  929, 
holding  that  remaining  in  possession  and  paying  grantor's  debts  beyond  property's 
value  will  not  validate  fraudulent  conveyance. 

—  Vendee  of  personalty. 

Cited  in  Robinson  v.  Mitchell,  62  N.  H.  529,  holding  vendee  in  fraudulent  sale, 
not  chargeable  if,  before  service  of  process,  he  pays  full  value;  Bailey  v.  Ross, 
20  N.  H.  302,  holding  that  if  one  redelivers  according  to  secret  trust  he  is  not 
liable  in  process  subsequently  commenced;  Mandigo  v.  Healey,  69  N.  H.  94, 
45  Atl.  318,  holding  that  debtor's  fraudulent  transfer  of  goods  does  not  void 
title  of  bona  fide  vendee  of  fraudulent  vendee;  Thompson  v.  Esty,  69  N.  H.  55, 
45  Atl.  566,  holding  that  debtor's  remaining  in  possession  of  machinery  will  not 
void  bona  fide  sale  for  sufficient  consideration;  Coming  v.  Records,  69  N.  H. 
390,  76  A.  S.  R.  178,  46  Atl.  462,  holding  sale  of  chattels  in  custody  of  lessee 
valid  without  actual  delivery  or  notice  to  lessee. 

—  Mortgagee. 

Cited  in  Crowninshield  v.  Kittridge,  7  Met.  520,  holding  that  if  mortgagee  apply 
proceeds  of  fraudulent  mortgage  to  debt,  secured  without  creditor's  knowledge, 
he  is  discharged;  Peters  Shoe  Co.  v.  Arnold,  82  Mo.  App.  1,  holding  that  if, 
prior  to  intervening  rights  of  creditors,  fictitious  element  in  debt  secured  is  cor- 
rected mortgagee  is  protected;  Enright  v.  Amsden,  70  Vt.  183,  40  Atl.  37; 
holding  fraudulent  mortgagee  not  liable  if,  before  insolvency  proceedings,  he  apply 
mortgagee  proceeds  to  bona  fide  debts;  Lon^ellow  v.  Barnard,  58  Neb.  612,  76 
A.  S.  R.  117,  79  N.  W.  255,  holding  assignment  of  fraudulent  mortgage  to  secure 
mortgagor's  creditor  valid  without  consideration,  and  assignor  protected ;  Getchell 
V.  Chase.  37  N.  H.  106,  holding  grantor  of  land  by  quitclaim  deed  receiving  horse 
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and  mortgage  baek  in  payment  in  good  fath  not  liable  to  creditors  of  grantee 
thou|^  title  subsequently  turns  out  invalid;  Pierce  v.  Le  Monier^  172  Mass.  508, 
53  N.  E.  125,  holding  it  not  necessary  to  show  transaction  leading  to  mortgage 
purged  of  fraud,  to  entitle  mortgagor  to  redeem. 

17  AM.  DBO.  444,  MlliliS  t.  STARK,  4  N.  H.  518. 
Animalw  escaping  onto  land  of  mnothtr.  —  Right  to  impound. 

Cited  in  Osgood  v.  Green,  33  N.  H.  318,  holding  that  where  cattle,  in  another's 
indosure,  do  no  damage  they  cannot  be  legally  impounded;  Dillard  v.  Webb,  65 
Ala.  468,  to  point  that  statute  authorizing  impounding  of  cattle  taken  damage 
feasant  is  constitutional. 

—  liUbUity  for  injuries  by. 

Cited  in  Hartford  t.  Brady,  114  Mass.  466,  19  A.  R.  377,  holding  owner  not 
liable  if  cattle  properly  driven  along  highway  escape  upon  unfenced  land;  Tewks- 
bury  ▼.  Bucklin,  7  N.  H.  518,  holding  owner  of  oxen  pastured  with  consent  on 
another's  land  liable  if  they  stray  onto  third  party's  land;  Blaisdell  v.  Stone, 
60  N.  H.  507,  holding  that  bailment  of  cattle  does  not  relieve  owner  from  liability 
if  they  escape  from  bailee's  pasture. 

Cited  in  notes  in  49  A.  D.  249,  on  common-law  rule  as  to  liability  for  trespasses 
of  animals;  49  A.  D.  253,  on  liability  for  trespass  by  animals  as  affected  by  duty 
to  maintain  fences;  22  LJI.A.  59,  on  liability  for  injury  by  trespassing  stock 
entering  from  highway;  12  L.R.A.(N.S.)  912,  on  liability  for  trespass  on  unfenced 
land  by  live  stock  being  driven  along  the  highway. 

—  LlablUty  for  Injuries  to. 

Cited  in  Towns  v.  Cheshire  R.  Co.  21  N.  H.  363,  holding  railroad  company 
not  liable  where  horse  killed  escaped  into  highway  not  adjoining  owner's  land  and 
thence  onto  railroad;  Morse  v.  Boston  &  L.  R.  Co.  66  N.  H.  148,  28  Atl.  286, 
holding  railroad  not  liable  for  killing  cattle  straying  onto  railroad  across  land  of 
another  than  cattle  owner;  North  Pennsylvania  R.  Co.  v.  Rehman,  49  Pa.  101, 
88  A.  D.  491,  holding  railroad  not  liable  where  animal  strayed  from  properly 
inclosed  pasture  onto  highway  thence  onto  track  at  highway  intersection. 
Rights  in  highways. 

Cited  in  Baker  v.  Shephard,  24  N.  H.  208,  holding  that  public  acquires  no  right 
to  use  trees  along  highway  to  build  or  repair  same ;  Blake  v.  Rich,  34  N.  H.  282, 
holding  that  fee  owner  may  maintain  trespass  against  one  appropriating  timber 
on  land  taken  for  railroad  purposes;  Troy  v.  Cheshire  R.  Co.  23  N.  H.  83,  55 
A.  D.  177,  holding  that  town  may  maintain  damage  action  against  railroad  appro- 
priating and  destroying  highway. 

Cited  in  note  in  1  L.R.A.  215,  on  title  to  land  taken  for  railroad  or  public 
highway. 
Duty  as  to  fence. 

Cited  in  reference  notes  in  71  A.  D.  727,  on  duty  as  to  fencing  against  cattle 
on  highway;  20  A.  D.  683,  on  duty  to  fence  against  cattle  rightfully  on  high- 
way only;  34  A.  D.  80,  on 'duty  to  fence  against  cattle  in  highway. 

Cited  in  note  in  19  E.  R.  C.  25,  on  duty  to  maintain  fence. 

17  AM.  DEO.  446,  OEOROB  t.  HARRIS,  4  N.  H.  5S8. 
Nature,  Talidity,  and  enforcement  of  subscription. 

Cited  in  Ives  v.  Sterling,  6  Met.  310,  holding  subscription  enforceable  though 
subscriber  gave  notice  that  he  would  not  pay   if  certain  site   were   selected; 
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People*  Bank  &  T.  Co.  v.  Weidinger,  73  N.  J.  L.  433,  64  Atl.  179,  to  point  that 
father's  agreement  with  mother  to  pay  certain  sum  if  she  support  illegitimate 
children,  unenforceable  if  he  die  before  accepted;  Danbury  Comet  Band  v.  Bean, 
54  N.  H.  524,  to  point  that  agreement  between  members  of  comet  band  that 
any  member  leaving  band,  leaves  his  interest,  enforceable;  Congregational  Soc 
V.  Goddard,  7  N.  H.  430,  holding  subscription  for  support  of  minister  of  certain 
religious  sentiments  unenforceable  if  one  expressing  different  sentiments  is 
engaged;  West  v.  Crawford,  80  Cal.  19,  21  Pac.  1123,  holding  agreement  to  sub- 
scribe to  stock  of  corporation  enforceable  though  subscriber  refuse  to  participate 
in  organization;  White  Mountains  R.  Co.  v.  Eastman,  34  N.  H.  124,  holding 
subscription  enforceable  though  charter  permit  shares  of  delinquent  subscribers 
to  be  sold. 

Cited  in  reference  notes  in  102  A.  S.  R.  153,  on  validity  and  effect  of  subscrip- 
tions for  public  buildings;  38  A.  D.  282,  on  action  on  subscription  to  contribute 
to  a  common  undertaking. 

Cited  in  notes  in  22  L.R.A.  81,  as  to  whether  subscription  contract  is  joint 
or  several;  4  L.R.A.(N.S.)  592,  on  contract  as  to  location  of  public  buildings; 
3  L.R.A.  469,  on  effect  of  condition  annexed  to  subscription  for  public  purpose. 

Distinguished  in  Grande  Lodge  I.  O.  of  G.  T.  v.  Famham,  70  Cal.   158,   11 
Pac.  592,  holding  mere  promise  to  subscribe,  if  not  accepted,  revoked  by  promisor's 
death,  and  heirs  not  liable. 
—  Sufficiency  of  consideration  for. 

Cited  in  Osbom  v  Crosby,  63  N.  H.  583,  3  Atl.  429,  holding  promise  to  subscribe 
enforceable  if,  on  faith  thereof,  money  is  expended;  Berkeley  Divinity  School  v. 
Jarvis,  32  Conn.  412,  holding  that  where  charitable  organization  has  incurred 
expenses  on  faith  of  voluntary  subscription,  subscription  is  enforceable;  Meth- 
odist Episcopal  Church  v.  Garvey,  53  111.  401,  5  A.  R.  51,  holding  subscription 
enforceable  where  trustees,  on  faith  of  subscription  list,  borrow  money  to  erect 
church;  State  v.  Johnson,  52  Ind.  197,  holding  agreement  to  pay  certain  sum 
if  state  locate  public  institution  in  certain  place,  lawful  and  enforceable;  Pills- 
bury  V.  Pillsbury,  20  N.  H.  90,  holding  that  subscribers  who  proceed  and  accom- 
plish undertaking  may  recover  subscription  of  party  refusing  to  pay;  Kimmins 
V.  Wilson,  8  W.  Va.  584,  holding  subscription  and  liability  thereon  suflSci^it 
consideration  to  enable  enforcement  of  note  therefor;  Wheeler  v.  Toof,  2  Mich. 
N.  P.  44,  holding  subscriber's  note,  in  lieu  of  subscription,  to  one  advancing 
money  toward  church  indebtedness,  based  on  sufficient  consideration;  Troy 
Conference  Academy  v.  Nelson,  24  Vt.  189,  holding  application  of  fund  to 
purposes  for  which  raised  sufficient  consideration  to  enforce  subscription  thereto; 
Armann  v.  Buel,  40  Neb.  803,  69  N.  W.  515;  Congregational  Soc.  v.  Perry,  6 
N.  H.  164,  25  A.  D.  455;  Moore  v.  Chesley,  17  N.  H.  151;  Higert  v.  Indiana 
Asbury  University,  53  Ind.  326, — holding  where  several  agree  to  subscribe  toward 
erection  of  college  building  mutual  promises  sufficient  consideration  for  each 
promise;  Lathrop  v.  Knapp.  27  Wis.  214,  holding  mutual  promises  of  subscribers, 
and  payment  by  some,  suflScient  consideration  to  enable  receivers  to  enforce 
subscription;  Methodist  Orphans'  Home  Asso.  v.  Sharp,  6  Mo.  App.  150, 
holding  mere  fact  that  others  were  led  to  subscribe,  not  sufficient  consideration 
for  gratuitous  subscription;  Under>vood  v.  Waldron,  12  Mich.  73,  holding 
subscription  toward  erection  of  building  at  place  to  which  college  could  not 
lawfully  remove,  invalid. 

Cited  in  notes  in  3  L.R.A.  762,  on  sufficiency  of  consideration  for  pnmiise; 
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3  LJLA.  468,  on  consideration  for  susbsoription  to  common  object;  12  L.R.A. 
463,  on  mutual  promises  as  consideration  for  each  other. 

—  Who  may  enforce. 

Cited  in  Curry  v.  Rogers,  21  N.  H.  247,  holding  that  building  committee,  not 
subscribers  to  building  f\md,  cannot  enforce  subscriptions  thereto;  George  v. 
Benjamin,  100  Wis.  622,  69  A.  S.  R.  963,  76  N.  \V.  619,  on  right  of  members 
of  voluntary  land  association  to  enforce  subscriptions;  Hopkins  v.  Upshur, 
20  Tex.  89,  70  A.  D.  375,  holding  subscription  toward  church  building  fund 
▼alid  contract,  and  enforceable  by  contractor  to  whom  vestry  assigned  same. 
Parol  evidence  as  to  subscription. 

Cited  in  Piscataqua  Ferry  Co.  v.  Jones,  39  N.  H.  491,  holding  parol  agree- 
ments inconsistent  with  written  subscription  inadmissible. 

17  AM.  DEC.  449,  STATB  t.  POTTS,  9  N.  J.  L.  26. 
Secondary  evidence  of  forged  instrument. 

Cited  in  Cross  v.  People,  192  111.  291,  61  N.  E.  400,  holding  that  setting  out 
forged  note  in  indictment  in  hcec  verba  does  not  preclude  admission  of  copy; 
Mead  v.  State,  53  N.  J.  L.  601,  23  Atl.  264,  holding  that  failure  to  allege  forged 
instrument  as  lost  does  not  prevent  offering  secondary  evidence  to  sustain 
indictment;  Armitage  v.  State,  13  Ind.  441,  holding  that  contents  of  forged  notes 
in  prisoner's  possession  cannot  be  proved  by  parol  without  notice  to  produce. 
Sufficiency  of  description  In  indictment. 

Cited  in  United  States  v.  Howell,  64  Fed.  110,  holding  description  as  "United 
States  notes"  of  certain  denomination  sufficient  where  prisoner  has  counter- 
feit notes;  Dana  v.  State,  2  Ohio  St.  91,  holding  words  "of  the  purport  and 
effect  following*'  insufficient  allegation  that  instrument  set  out  is  exact  copy; 
SUte  V.  Callahan,  124  Ind.  364,  24  N.  E.  732,  holding  if  whereabouts  of  forged 
instrument  are  unknown  to  grand  jury,  setting  out  substance,  stating  reason, 
sufficient. 

Cited  in  reference  notes  in  22  A.  D.  776;  60  A.  S.  R.  22;  61  A.  S.  R.  840; 
86  A.  S.  R.  817;  71  A.  S.  R.  913, — on  sufficiency  of  indictment  for  forgery;  66 
A.  D.  206,  on  necessity  that  indictment  for  forgery  should  describe  instrument; 

4  A.  S.  R.  765,  on  necessity  of  setting  out  copy  of  instrument  in  indictment 
for  forgery;  96  A.  D.  164,  on  necessity  of  setting  out  in  indictment  the  forged 
instrument  or  description  thereof. 

Variance  between  forged  name  in  indictment  and  in  instrument. 

Cited  in  Turpin  v.  State,  19  Ohio  St.  640,  holding  where  forged  name  is 
uncertain  and  can  be  read  as  in  indictment,  submission  to  jury  not  error. 

17  AM.  DEC.  455,  HOSKIN8  T.  PAUIi,  9  N.  J.  li.   110. 
Right  of  distraint  for  rent. 

Cited  in  Brown  v.  Howell,  66  N.  J.  L.  25,  48  Atl.  1020,  holding  sale  irregular, 
though  goods  may  be  distrained  after  tenant's  death  and  before  administrator 
is  appointed;  Re  Bowne,  12  Nat.  Bankr.  Reg.  629,  Fed.  Cas.  No.  1,741,  to 
point  that  if  tenant's  goods  remain  on  premises  after  assignment  in  bankruptcy 
landlord  is  entitled  to  past-due  rent  from  proceeds. 

Cited  in  reference  notes  in  53  A.  S.  R.  303,  on  distress  for  rent;  30  A.  D. 
364,  on  exemptions  from  distress;  38  A.  D.  576,  on  exemptions  from  seizure 
under  distress. 

Cited  in  note  in  9  E.  R.  C.  676,  ou  what  articles  may  be  distrained  for  rent. 
Am.  Dec.  Vol.  IH.— 27. 
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Distinguished  in  Bischoff  t.  Trenhoim,  36  8.  C.  76,  16  S.  £.  346,  holding 
property  on  demised  premises,  in  assignee's  possession,  not  distrainable  for 
rent  past  due  before  assignment;  Hamilton  v.  Hamilton,  26  N.  J.  L.  644,  holding 
that  if  sheriff  leave  goods  levied  on  in  debtor's  possession,  landlord  cannot 
distrain  them  for  rent;  Allen  v.  Agnew,  24  N.  J.  L.  443,  holding  where  tenant 
and  stranger  own  jointly  goods  on  demised  premises,  distraint  of  tenant's 
interest,  only,  permissible. 

Limited  in  Woodside  v.  Adams,  40  N.  J.  L.  417,  holding  chattel  mortgage  on 
goods  of  tenant  superior  to  subsequent  distress  for  rent. 

Disapproved  in  Bean  v.  Edge,  84  N.  Y.  610,  holding  that  furniture  on  premises 
sold  before  warrant  issues,  cannot  be  distrained. 

17  AM.  D£0.  462,  WOODWARD  T.  WOODWABD,  9  N.  J.  Ii.  115. 
What  subject  to  attachment. 

Cited  in  Shinn  v.  Zimmerman,  23  N.  J.  L.  160,  66  A.  D.  260,  holding  that 
creditors  of  judgment  creditors  cannot  attach  money  due  on  judgment,  in 
hands  of  judgment  debtor;  Osborne  v.  Edwards,  11  N.  J.  Eq.  73,  holding  hus- 
band's equitable  interest  in  proceeds  of  partition  sale  of  wife's  land  not  subject 
to  attachment;  Shewell  v.  Keen,  1  Miles  (Pa.)  186,  holding  that  unless  executor 
has  assented  to  legacy  or  legatee  has  furnished  refunding  bond,  legacy  cannot  be 
attached. 

Cited  in  reference  note  in  73  A.  8.  R.  380,  on  liability  of  legacy  for  legatee's 
debts. 

Cited  in  notes  in  30  A.  D.  268,  on  attachability  of  personal  legacy;  23  L.B.A. 
646,  on  interest  of  heir  in  ancestor's  lands  as  subject  to  attachment  or  levy  on 
execution;  47  L.R.A.  367,  on  application  to  executor  and  administrator  of 
statutes  as  to  attachment  of  absent,  concealed,  and  absconding  debtors. 

17  AM.  DEC.  464,  JOHNSON  t.  MARTINUS,  9  N.  J.  Ij.  144. 
Parol  eviclence  as  to  indorsement  of  promissory  note. 

Cited  in  Taylor  v.  French,  2  Lea,  267,  31  A.  R.  600,  holding  as  between 
inunediate  parties,  parol  evidence  admissible  to  show  blank  indorser's  agreement 
as  to  liability;  Harrison  v.  McKim,  18  Iowa,  486,  holding  in  action  by  indorsee 
against  indorser,  parol  evidence  admissible  that  note  was  indorsed  without 
recourse;  McGuire  v.  Allen,  108  Mo.  403,  18  S.  W.  282  (dissenting  opinion), 
on  right  to  explain  blank  indorsement  by  parol ;  Meyer  v.  Beardsley,  30  N.  J. 
L.  236,  to  point  that  if  drawee  of  bill  write  upon  it  "accepted,"  parol  evidence 
to  vary  is  inadmissible. 

Cited  in  reference  notes  in  41  A.  D.  390;  42  A.  D.  87, — on  parol  evidence  affect- 
ing indorsement;  43  A.  D.  289,  on  parol  evidence  to  vary  effect  of  indorse- 
ment. 

Cited  in  notes  in  9  A.  D.  384;  13  L.R.A.  649,— on  parol  evidence  as  between 
immediate  parties  to  promissory  note;  17  L.R.A.(N.S.)  840,  on  right  to  show 
by  parol  evidence  that  indorsement  xmrestricted  in  form  was  made  for  purpose 
of  collection  only. 

Disapproved  in  Johnson  v.  Ramsey,  43  N.  J.  L.  279,  39  A.  R.  680,  holding 
that  accommodation  indorser  in  action  by  his  indorsee^  cannot  set  up  agreement 
limiting  liability;  Northern  Nat.  Bank  v.  Hoopee,  98  Fed.  936,  holding  eonton- 
poraneous  parol  agreement  inadmissible  to  vary  liability  of  blank  indorser; 
Martin  v.  Cole,  104  U.  S.  30,  26  L.  ed.  647,  holding  evidence  of  contemporaneous 
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parol  agreement  of  indorsement  without  recourse,  inadmissible  in  action  against 
indorser;  Chaddock  v.  Vanness,  36  N.  J.  L.  517,  10  A.  R.  256,  holding  that  there 
is  no  distinction  between  blank  indorsements  and  indorsements  in  lull  as  to  ad- 
missibility of  evidence. 
—Before  IndoraemeiU  by  payee. 

ated  in  Watkins  y.  Kirkpatrick,  26  N.  J.  L.  84,  holding  that  where  party 
other  than  payee  first  indorses  note,  payee  may,  show  character  of  his  indorse- 
ment. 

17  AM.  DBO.  468,  WEED  T.  VAN  HOUTEN,  9  N.  J.  Ii.  189. 
Demand  on  note  payable  at  particular  place. 

Cited  in  Jackson  v.  Packer,  13  Conn.  342,  to  point  that,  where  bill  is  payable 
at  either  of  two  banks,  notice  to  acceptor  as  to  bank  where  demand  would  be 
made,  is  unnecessary. 

Cited  in  reference  notes  in  25  A.  D.  340,  on  note  payable  at  particular  place; 
28  A.  D.  335,  on  note  payable  at  particular  time  and  place;  24  A.  D.  455,  on 
necessity  of  demand  on  note  payable  at  particular  place;  26  A.  D.  317,  on 
necessity  for  presentment  of  note  payable  at  a  particular  place;  43  A.  D.  256, 
on  necessity  for  demand  on  bill  or  note  payable  at  particular  time  and  place, 
to  hold  maker  or  acceptor;  39  A.  D.  114,  on  necessity  for  demand  on  note  or 
bill  payable  at  particular  bank  to  charge  maker  or  acceptor. 
Necessity  of  aTerment  and  proof  of  presentment  of  negotiable  paper. 

Cited  in  Sims  t.  National  Commercial  Bank,  73  Ala.  248,  holding  thut  defense 
of  nonpresentation  of  note  need  not  be  averred  in  action  to  enforce  vendor's  lien; 
Wallace  v.  M'Connell,  13  Pet.  136,  10  L.  ed.  95;  Montgomery  v.  Tutt,  11  Cal. 
307;  Adams  v.  Hackensack  Improv.  Commission,  44  N.  J.  L.  638,  43  A.  R.  406; 
Edwards  v.  Hasbrook,  2  Tex.  578 ;  Sumner  v.  Ford,  3  Ark.  389, — ^holding  it  unnec- 
essary to  aver  or  prove  presentment  at  place  where  note  is  payable  in  action 
against  maker;  Dougherty  v.  Western  Bank,  13  Ga.  287,  holding  it  unnecessary 
to  aver  or  prove  presentation  in  action  on  bank  note  payable  generally;  Armi stead 
V.  Armistead,  10  Leigh,  512,  holding  it  error  to  sustain  demurrer  to  nonaverment 
of  presentation. 

Cited  in  note  in  8  A.  D.  404,  on  necessity  of  averring  and  proving  demand  in 
action  on  bill  payable  in  particular  place. 

17  AM.  DEO.  47a,  PATTERSON  v.  TUCKER,  9  N.  J.  Ij.  822. 
Proof  of  attested  Instmments. 

Cited  in  notes  in  35  L.R.A.  323,  on  necessity  of  calling  witnesses  to  prove 
attested  instruments;  98  A.  D.  623,  on  right  of  witness  to  testify  from  memoranda 
as  to  matters  of  which  he  has  no  recollection. 

17  AM.  DEO.  479,  SHARP  t.  TEESE,  9  N.  J.  Ii.  852. 
Effect  of  illegal  acts  — Acts  In  violation  of  pnblic  policy. 

Cited  in  Montclair  Military  Academy  v.  Jersey  Street  R.  Co.  65  N.  J.  L.  328^ 
holding  agreement  to  sell  landowner  bonds  if  he  consent  to  railroad's  occupying 
street,  not  invalid;  Tufts  v.  Tufts,  3  Woodb.  &  M.  456,  Fed.  Cas.  No.  14,233, 
holding  secret  agreement  by  purchasers  from  executrix  selling  land  to  pay  debts, 
price  inadequate,  to  reconvey,  voidable;  Smith  v.  Applegate,  23  N.  J.  L.  352, 
holding  promissory  note  given  to  caveator  in  consideration  of  his  withdrawing 
opposition  to  public  road,  void;  Redick  v.  Woolworth,  17  Neb.  260,  52  A.  R. 
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410,  22  N.  W.  693,  upholding  agreement,  to  furnish  claims  against  bankrupt^  if 
other  do  professional  work  and  divide  fees;  McGehee  v.  Lindsay,  6  Ala.  10, 
holding  contractor's  agreement  that  commissioner  shall  have  interest  in  public 
work  let,  unenforceable. 

Cited  in  reference  notes  in  59  A.  D.  208,  on  validity  of  preference  to  certain 
creditors  for  not  opposing  debtor's  discharge;  53  A.  D.  88,  on  validity  of  promise 
of  bankrupt  to  pay  creditor  if  he  would  withdraw  opposition  to  bankrupt's 
discharge;  41  A.  D.  505,  on  invalidity  of  note  given  creditor  in  consideration  of 
his  joining  in  assignment  for  benefit  of  creditors,  or  in  withdrawal  of  opposition 
to  debtor's  discharge. 
—  Acts  In  violation  of  public  statute. 

Cited  in  Holt  v.  Bancroft,  30  Ala.  193,  holding  deed  of  trust  to  secure  one 
creditor,  given  by  firm  contemplating  bankruptcy,  void;  Feldman  v.  Gamble,  26 
N.  J.  Eq.  494,  holding  mortgage  given  by  debtor,  compounding  with  creditors,  to 
secure  to  one  greater  sum  that  others  receive,  void;  Church  v.  Muir,  33  N.  J.  L. 
318,  holding  note  given  for  property  transferred  to  maker  to  defraud  payee's 
creditors,  unenforceable  by  payee  against  maker;  Saltmarsh  v.  Tuthill,  13  Ala. 
390,  holding  note  indorsed  on  Sunday  void,  where  holder  innocent  thereof,  if 
taken  in  substitution  of  usurious  note;  Slocum  v.  Wooley,  43  N.  J.  Eq.  451, 
11  Atl.  264,  holding  that  equity  will  not  enforce  parol  a<]rreement  to  reconvey 
land  conveyed  to  enable  opposition  to  street  opening;  Drexler  v.  Tyrrell,  16 
Nev.  114,  holding  mortgage  executed  at  mortgagee's  request  so  as  to  evade  tax, 
void,  though  tax  be  afterward  paid;  State,  Gregory,  Prosecutor,  v.  Jersey  City, 
34  N.  J.  L.  390,  holding  proceedings  of  board  of  aldermen  relating  to  purchasing 
land  in  which  two  aldermen  are  interested,  illegal. 

Cited  in  reference  notes  in  53  A.  D.  770,  on  validity  of  contract  founded  on  act 
prohibited  by  statute;  42  A.  D.  230,  on  unenforceability  of  contracts  against  the 
spirit  of  the  law  or  which  are  forbidden  under  a  penalty. 

Cited  in  note  in  51  A.  D.  343,  on  validity  of  contract  originating  in  transaction 
forbidden  by  statute  under  penalty. 

17  AM.  DEC.  48S,  STATB  t.  JONES,  •  N.  J.  Ij.  857. 
Essentials  of  forgery. 

Cited  in  notes  in  22  A.  D.  776,  on  forgery;  22  A.  D.  314,  on  accomplishment 
of  fraud  as  essential  to  forgery ;  19  A.  D.  480,  on  necessity  of  actual  perpetration 
of  fraud  to  support  prosecution  for  forgery. 
Right  to  amend  caption  to  indictment. 

Cited  in  State  v.  Society  for  Establishing  Useful  Manufactures,  42  N.  J.  L. 
504,  holding  that  caption  may  be  amended  to  show  true  date  indictment  presented; 
Com.  V.  Stone,  3  Gray,  453,  holding  that  caption  showing  indictment  found  prior 
to  date  oflfense  charged,  may  be  shown  as  returned  later. 

Cited  in  reference  note  in  54  A.  D.  151,  on  amendment  of  caption  of  indictment. 
Sufficiency  of  allegations  in  indictment. 

Cited  in  Randall  v.  State,  53  N.  J.  L.  485,  22  Atl.  45,  holding  '^United  States 
gold  certificate"  sufficiently  described  as  "United  States  treasury  note;"  Buck 
V.  State,  61  N.  J.  L.  525,  39  Atl.  919,  holding  averment  of  place  where  offense 
committed,  necessary  where  different  towns  of  same  county  have  different  liquor 
laws. 
Sufficiency  of  caption  to  indictment. 

Cited  in  State  v.  Parks,  61  N.  J.  L.  438,  39  Atl.  1023,  holding  that  caption 
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need  not  contain  name  of  person  indicted;  State  v.  Mowry,  21  R.  I.  376,  43  Atl. 
871,  heading  clerical  error  in  caption  in  date  of  finding  indictment,  not  fatal; 
Berrian  v.  State,  22  N.  J.  L.  9,  holding  that  caption  need  not  state  that  grand 
jury  were  summoned,  nor  by  what  authority;  Wall  v.  State,  23  Ind.  150,  holding 
indictment  valid  if  record  shows  fact  though  caption  does  not  state  indictment 
returned  by  grand  jury. 

Cited  in  reference  notes  in  54  A.  D.   151,  on  requisites  of  caption  of  indict- 
ment; 34  A.  D.  121,  on  what  caption  of  indictment  should  show;  46  A.  D.  138, 
on  effect  of  defect  in  caption  of  indictment. 
Jnrisdlction  where  new  county  formed. 

Cited  in  Nelson  v.  State,  1  Tex.  App.  41;  Pope  t.  State,  124  Ga.  801,  110 
A.  S.  R.  197,  53  S.  £.  384,  4  A.  &  E.  Ann.  Cas.  561,— holding  that  courts  of 
original  county  cannot  try  pending  case,  where  offense  was  commited  in  territory 
embraced  in  new  county;  People  v.  Stokes,  103  CaL  193,  42  A.  S.  R.  102,  37 
Pac.  207,  holding  that  newly  created  county  has  jurisdiction  of  prisoner  charged 
with  offense  prior  to  its  creation  upon  territory  therein;  Com.  v.  Gay,  153  Mass. 
211,  26  N.  E.  571,  holding  that  when  town  is  transferred  to  new  judicial  district, 
eourt  of  that  district  has  jurisdiction  of  offenses  committed  prior  thereto. 

Cited   in   reference  note  in  42  A.  8.  R.   108,  on  criminal   prosecutions   after 
division  of  county. 
Effect  of  defective  information. 

Cited  in  SUte  v.  Hasledahl,  3  N.  D.  36,  53  N.  W.  430,  holding  that  where 
indictment  is  quashed  because  information  is  defective,  new  information  may  be 
filed  without  preliminary  examination;  State  v.  Brennan,  2  S.  D.  384,  50  N. 
W.  625,  holding  omission  from  caption,  of  name  of  court  in  which  information 
is  to  be  filed,  not  ground  for  setting  it  aside. 

17  AM.  DEO.  496,  WIIiliARD  t.  STONE,  7  COW.  2%. 
Validity  of  Infant's  contracts. 

Cited  in  reference  notes  in  36  A.  D.  297,  on  validity  of  infants'  contracts;  23 
A.  D.  629:  26  A.  D.  254;  30  A.  D.  82, — as  to  when  contracts  of  infants  are 
void,  voidable,  or  binding. 

Cited  in  notes  in  21  A.  D.  86,  on  validity  and  ratification  of  infants'  contracts; 

18  A.  S.  R.  628,  on  apprenticeship  of  infants. 

—  Promise  of  marriage. 

Cited  in  Rush  v.  Wick,  31  Ohio  St.  521,  27  A.  R.  523,  holding  that  infancy 
may  be  pleaded  in  bar  of  action  for  breach  of  marriage  promise;  Feibel  v. 
Obersky,  13  Abb.  Pr.  S.  8.  402n;  McConkey  v.  Barnes,  42  111.  App.  511,— 
holding  infant  not  liable  on  executory  contract  to  marry;  Stromberg  v.  Ruben- 
stein,  19  Misc.  647,  44  N.  Y.  Supp.  406;  Hoitt  v.  Moulton,  21  N.  H.  586,— 
holding  promise  of  marriage  between  minor  and  adult,  binding  on  latter  only. 

Cited  in  notes  in  63  A.  D.  634,  on  validity  of  infant's  contract  of  marriage; 
16  A.  D.  476,  on  voidability  of  infant's  contract  to  marry. 

—  Deeds  and  notes. 

Cited  in  Cummings  y.  Powell,  8  Tex.  80,  holding  infant's  deed  of  conveyance 
voidable  but  not  void;  Conn  v.  Cobum,  7  N.  H.  368,  26  A.  D.  746;  Jefford  v. 
Ringgold,  6  Ala.  644, — ^holding  promissory  note  made  by  infant  not  void  but 
voidable,  and  validated  by  ratification  after  majority. 
Who  may  take  adTantage  of  Infancy. 

Cited  in  note  in  18  A.  8.  R.  696,  on  who  may  take  advantage  of  infancy. 
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Infant**  IlabiUty  for  tort. 

Cited  in  note  in  67  L.R.A.  684,  on  liability  of  infant  for  torts  arising  from 
contract. 
Action  for  breach  of  promise. 

Cited  in  reference  note  in  44  A.  D.  444,  on  action  for  breach  of  promise  of  mar- 
riage and  damages  therefor. 
Defenses  to  action  for  breach  of  promise. 

Cited  in  notes  in  40  A.  S.  R.  174,  on  infancy  as  defense  to  breach  of  promise 
suit;  63  A.  D.  543,  on  plaintiff's  unchastity  as  defense  to  action  for  breach  of 
promise  to  marry;  40  A.  S.  R.  173,  on  plaintiff's  unchastity  unknown  at  time  of 
engagement  as  defense  to  breach  of  promise  suit. 
Admissibility  of  evidence  of  character  in  mitigation  of  damages. 

Cited  in  Ford  ▼.  Jones,  62  Barb.  484,  holding  specific  lewd  and  immoral  acts, 
admissible  to  disparage  plaintiff's  character  in  action  for  assault;  Bennett 
V.  Smith,  21  Barb.  439,  holding  evidence  of  husband's  drunkenness  and  im- 
morality, in  mitigation  of  damages  for  enticing  wife  away;  Robison  v.  Rupert, 
23  Pa.  523,  holding  evidence  of  plaintiff's  conduct  admissible  in  mitigation  of 
damages  resulting  from  forcible  suppression  of  annoyance. 
—  In  breach  of  promise  actions. 

Cited  in  Palmer  v.  Andrews,  7  Wend.  142,  holding  evidence  of  plaintiff's  un- 
chastity admissible  in  mitigation  of  damages;  Van  Storch  v.  Griffin,  71  Pa.  240, 
1  Luzerne  Legal  Reg.  610,  29  Phila.  Leg.  Int.  340,  holding  evidence  as  to  plain- 
tiff's general  bad  character  for  chastity,  admissible  in  mitigation  of  damages; 
Butler  V.  Eschleman,  18  111.  44,  holding  that  damages  are  mitigated  upon  slight 
facts  and  circumstances  of  misconduct;  Johnson  v.  Jenkins,  24  N.  Y.  252  (dis- 
senting opinion),  as  to  what  may  be  shown  in  mitigation  of  damages;  Button  v. 
McCauley,  1  Abb.  App.  Dec.  282,  5  Abb.  Pr.  N.  S.  29  (reversing  38  Barb.  413), 
holding  evidence  of  intoxication  admissible  in  mitigation  of  damages. 

Cited  in  reference  notes  in  44  A.  D.  179,  on  evidence  of  plaintiff's  character  in 
action  for  brea<sh  of  promise;  1  A.  D.  106,  on  evidence  as  to  previous  character 
in  breach  of  promise  suit. 

Cited  in  note  in  26  A.  D.  678,  on  eyidenoe  of  plaintiff's  want  of  chastity  or 
immoral  conduct  in  mitigation  of  damages  for  breach  of  promise  of  marriage. 
How  promise  of  marriage  established. 

Cited  in  Hotchkins  v.  Hodge,  38  Barb.  117,  holding  that  promise  of  marriage 
may  be  implied  from  long-bestowed  attentions,  apparently  honorable. 

Cited  in  reference  notes  in  36  A.  D.  347,  on  proving  express  promise  in  action 
for  breach  of  promise  to  marry;  44  A.  D.  179,  on  necessity  and  proof  of  tender 
and  refusal  of  performance  of  promise  of  marriage. 

Cited  in  notes  in  63  A.  D.  541,  on  breach  of  promise  of  marriage  and  evidence 
thereof;  26  A.  D.  678,  on  necessity  of  proving  offer  to  marry  on  part  of  plaintiff 
in  action  for  breach  of  promise. 
What  constitutes  breach  of  promise  to  marry. 

Cited  in  Kelly  v.  Renfro,  9  Ala.  325,  44  A.  D.  441,  holding  that  refusal  to  per- 
form contract  of  marriage  may  be  inferred  from  acts  or  declarations;  Coil  v. 
Wallace,  24  N.  J.  L.  291,  holding  formal  request  for  marriage  and  refusal  tin- 
necessary  when  defendant's  conduct  shows  unequivocal  intention  not  to  per- 
form; Cole  V.  Holliday,  4  Mo.  App.  94,  holding  that  tender  of  marriage  and  re- 
fusal must  be  alleged  and  proved  in  action  for  breach;  Anderson  v.  Kirby,  12.5 
Ga.  62,  114  A.  S.  R.  185,  54  S.  E.  197,  5  A.  &  £.  Ann.  Cas.  103,  holding  tbat 
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woman  may  treat  renunciation  of  promise  of  marriage  as  breach  and  bring  action 
before  time  for  performance  arrives;  Hubbard  v.  Bonesteel,  16  Barb.  360,  hold- 
ing that  breach  of  promise  by  refusal  to  marry  may  be  shown  by  circumstantial 
evidence. 

17  AM.  DEC.  498,  FUIil^ER  t.  WTLIjIAMS,  7  COW.  5S. 
Heoesaity  and  •ulBolency  of  tender  and  demand  for  oonToyanoe. 

Cited  in  Lawrence  v.  Simons,  4  Barb.  364,  holding  that  party  who  has  per- 
formed, or  offered  to,  cannot  recover  advances  without  showing  defendant's 
failure  or  inability  to  perform ;  Smith  v.  Henry,  7  Ark.  207,  44  A.  D.  640,  holding 
that  vendor  must  tender  conveyance  and  demand  price  before  suing  for  purchase 
money;  Jerome  v.  Scudder,  2  Robt.  169,  holding  tender  of  deed  unavailing  while 
mortgages  on  premises  undischarged;  Smith  v.  Henry,  7  Ark.  207,  44  A.  D. 
540,  holding  that  duty  of  preparing  and  tendering  deed  devolves  up<m  vendor; 
Hoyt  V.  Hall,  3  Bosw.  42,  holding  tender  and  demand  of  bill  of  sale  necessary 
before  bringing  action  to  recover  partial  payment. 

Cited  in  reference  note  in  26  A.  D.  626,  as  to  whether  vendor  or  vendee  shall 
prepare  deed. 

Cited  in  notes  in  37  A.  S.  R.  29,  on  necessity  for  tender  of  deed;  31  A.  D.  278, 
on  necessity  of  performance  or  tender  of  performance  on  part  of  vendor. 

Distinguished  in  Ritchie  v.  Bennett,  36  App.  Div.  68,  64  N.  Y.  Supp.  379,  hold- 
ing demand  upon  heirs  unnecessary  to  recovery  for  services  rendered  upon  in- 
testate's verbal  agreement  to  convey. 
—  By  Tendee. 

Cited  in  Camp  v.  Morse,  6  Denio,  161,  holding  offer  of  payment,  with  de- 
mand for  execution  of  conveyance,  good  answer  to  vendor's  action;  Gray  v. 
Dougherty,  26  Cal.  266,  holding  that  vendee  must  demand  deed  before  suing  to 
recover  damages  for  breach  of  covenant  to  convey;  Fairbanks  v.  Dow,  6  N.  H. 
266,  holding  that  action  will  not  lie  for  failure  to  convey  until  security  for 
purchase  money  tendered  and  deed  demanded;  Raudabaugh  v.  Hart,  61  Ohio  St. 
73,  76  A.  S.  R.  361,  66  N.  E.  214,  holding  that  in  an  action  on  contract  to  convey 
complainant  must  aver  performance  or  offer  to  perform;  Cooper  v.  BroWn,  2 
McLean,  496,  Fed.  Cas.  No.  3,191,  holding  demand  for  deed  unnecessary  where 
vendor  prevented  from  enforcing  specific  performance  by  his  own  laches ;  Northrup 
T.  Mead,  121  App.  Div.  386,  106  N.  T.  Supp.  160,  holding  vendor's  heirs  not  put 
in  default  in  absence  of  demand  by  vendee  for  conveyance. 

Cited  in  reference  note  in  44  A.  D.  636,  on  necessity  of  party  entitled  to  deed 
demanding  same. 

Cited  in  note  in  16  A.  D.  428,  on  vendee's  duty  as  to  demanding  deed. 
Boaaonable  tlnie  to  perform  contract. 

Cited  in  Morris  v.  Sliter,  1  Denio,  69,  holding  that  in  contract  for  conveyance 
after  payment  vendor  has  a  reasonable  time  to  perform  after  payment;  Barber 
T.  Cary,  11  Barb.  649,  holding  that  plaintiff  upon  foreclosure  sale  should  have 
reasonable  time  in  which  to  execute  necessary  papers  and  pay  oyer  surplus. 

17  AM.  DS:C.  502,  JACKSON  t.  8HEPABD,  7  COW.  88. 
Brldeiioe  of  complianoe  with  statutory  requirements. 

Cited  in  Laraby  v.  Reid,  3  G.  Greene,  419,  holding  evidence  of  noncompliance 
with  statutory  rsquiremsnts  admissible  to  rebut  rentals  in  tax  deed. 
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—  Deeds  as. 

Cited  in  Leggett  v.  Rogers,  9  Barb.  406,  holding  comptroller's  deed  not  even 
prima  facie  evidence  that  statutory  prerequisites  have  been  complied  with; 
Porter  v.  Wells,  6  Kan.  448,  holding  sheriff's  deed  executed  in  foreign  state,  not 
evidence  of  a  valid  sale. 

—  Recitals  in  deeds  as. 

Cited  in  Jackson  ex  dem.  Webb  v.  Roberts,  11  Wend.  422,  holding  recital  of 
power  of  sale  in  sheriff's  deed,  not  conclusive  evidence  thereof;  Jackson  ex  dem. 
VN'atson  v.  Esty,  7  Wend.  148,  holding  recitals  in  deed  not  sufficient  evidence  of 
performance  of  prerequisite  acts;  Varick  v.  Tallman,  2  Barb.  113,  holding  that 
recitals  in  comptroller's  deed  do  not  dispense  with  necessity  of  proof  of  com- 
pliance with  statutory  requirements;  Hill  v.  Draper,  10  Barb.  454,  holding  re- 
citals in  surveyor  general's  deed  not  prima  facie  evidence  that  preliminary  steps 
were  taken;  Pike  v.  Chicago,  M.  k  St.  P.  R.  Co.  40  Wis.  483,  holding  publication 
of  notice  of  sale  not  sufficiently  proved  by  recitals  in  sheriff's  deed. 

Cited  in  reference  notes  in  42  A.  D.  484;  76  A.  D.  406;  81  A.  D.  427;  126 
A.  S.  R.  965,— on  recitals  in  deeds  as  evidence;  19  A.  S.  R.  143,  on  prima  facie 
evidence  from  recitals  in  tax  deeds;  35  A.  S.  R.  321,  on  presumptions  of  regular- 
ity from  recitals  in  tax  deed;  15  A.  S.  R.  508;  31  A.  S.  R.  233, — on  effect  of  re- 
citals in  tax  deed;  27  A.  D.  395,  on  effect  of  misrecitals  in  tax  deed;  23  A.  S.  R. 
377,  as  to  what  recitals  in  tax  deeds  must  show  in  order  to  pass  title. 

Cited  in  notes  in  21  A.  D.  404,  on  recitals  in  sheriff's  deed;  17  A.  D.  507.  on 
recitals  in  tax  deed  as  evidence ;  4  A.  S.  R.  189,  as  to  when  tax  deed  is  not  prima 
facie  evidence  of  title;  76  A.  D.  532,  on  legislature's  power  to  make  tax  deeds 
and  assessment  conclusive  evidence  of  regularity  of  prior  essential  proceedings. 

Distinguished  in  Phillips  v.  Schiffer,  64  Barb.  548,  7  Lans.  347,  14  Abb.  Pr.  X. 
S.  101,  conceding  recitals  in  sheriff's  deed  not  sufficient  proof  of  issuance  of  execu- 
tion. 

— 'Conrt  orders  and  proceedings  as. 

Cited  in  Munro  v.  Merchant,  26  Barb.  383,  holding  recitals  in  proceedings  of 
partition  commissioners,  not  legal  proof  of  appointment  of  such  commissioners; 
Harrington  v.  People,  6  Barb.  607,  holding  court  order  not  conclusive  evidence  of 
regularity  of  proceedings  for  laying  out  highway. 

Distinguished  in  Farrington  v.  King,  1  Bradf.  182,  holding  surrogate  presumed 
to  have  made  order  of  sale  upon  sufficient  evidence  of  facts  necessary  to  be  as- 
certained. 
Necessity  of  compliance  with  statutory  requirements. 

Cited  in  Phillips  v.  Doe,  13  Smedes  &  M.  31,  holding  that  lessee  must  preserve 
evidence  of  trustee's  compliance  with  statutory  prerequisites  to  leasing  school 
lands;  Sherwood  v.  Reade,  7  Hill,  431,  holding  that  in  sales  under  United  States 
deposit  fund  mortgages  statutory  authority  must  be  strictly  pursued;  Atkins 
V.  Kinnan,  20  Wend.  241,  32  A.  D.  534,  holding  void  surrogate's  order  to  sell 
decedent's  real  estate  because  not  drawn  in  statutory  form;  Corwin  v.  Merritt, 
3  Barb.  341,  holding  sale  of  decedent's  estate  to  pay  debts  void  where  all  prelim- 
inary statutory  steps  not  taken;  Bloom  v.  Burdick,  1  Hill,  130,  37  A.  D.  299, 
holding  infants  for  whom  no  guardian  appointed,  not  concluded  by  sale  for 
payment  of  decedent's  debts;  Curtis  v.  Leavit,  15  N.  Y.  9  (dissenting  opinion), 
as  to  rule  that  statutory  power  must  be  strictly  pursued  in  prescribed  mode  and 
form;  Scott  v.  Babcock,  3  G.  Greene,  133,  holding  tax  deed  not  admissible  in  evi- 
dence without  proof  of  compliance  with  statutory  requirements. 
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Distinguished  in  Minor  v.  Natchez,  4  Smedes  &  M.  602,  43  A.  D.  488,  holding 
title  of  vendee  at  execution  sale  not  vitiated  by  marshars  departure  from  stat- 
utory mode  of  advertising;  Brown  v.  Wilbur,  8  Wend.  357,  holding  loan  officer's 
deed  valid,  though  sale  after  default  in  payment  of  mortgage  not  advertised. 
•»In  tax  sales. 

Cited  in  Stevens  v.  Palmer,  10  Bofw.  60,  holding  it  necessary  to  show  com- 
pliance with  statutory  prerequisites  to  establish  title  under  tax  lease;  Bush  v. 
Davison,  16  Wend.  550,  holding  comptroller's  deed  void  unless  all  statutory  re- 
quirements fully  complied  with;  Sharp  v.  Speir,  4  Hill,  76;  Striker  v.  Kelly,  7 
Hill,  9;  Brown  v.  Wright,  17  Vt.  97,  42  A.  D.  481;  Hadley  v.  Tankersley,  8 
Tex.  12, — holding  party  claiming  title  under  tax  deed  obliged  to  allege  and  prove 
performance  of  prerequisites;  Potts  v.  Cooley,  51  Wis.  353,  8  N.  W.  153,  holding 
iMuance  of  tax  deed  prohibited  except  upon  notice  by  one  stating  that  he  is  owner 
of  certificate;  St  Anthony  Falls  Water  Power  Co.  v.  Greely,  11  Minn.  321, 
Gil.  225,  holding  collection  of  tax  unenforceable  until  statutory  requirements  of 
publication  or  personal  demand  have  been  observed;  Stewart  v.  Pergusson,  133 
N.  C.  276,  45  S.  E.  585 ;  Fox  v.  Staflford,  90  N.  C.  296,— holding  that  vendee  under 
tax  deed  must  show  compliance  with  statutory  prerequisites;  Gavin  v.  Shuman, 
23  Ind.  32;  Camahan  v.  Sieber  Cattle  Co.  34  Colo.  257,  82  Pac.  592,— holding 
that  at  common  law  no  presumption  obtains  of  performance  of  conditions  prece- 
dent to  issuance  of  tax  deed;  Graves  v.  Bruen,  11  III.  431,  holding  that  at 
common  law  party  claiming  under  statutory  proceedings  must  show  compliance 
with  requisitions  of  statute;  Varick  v.  Tallman,  2  Barb.  113,  holding  that  pre- 
sumption in  favor  of  official  acts  of  public  officers  cannot  dispense  with  proof  of 
compliance  with  statutory  requirements;  Sibley  v.  Smith,  2  Mich.  486,  holding 
common-law  rule  requiring  vendee  to  show  compliance  with  statutory  provisions, 
abrogated  by  statute;  D*Antignac  v.  Augusta,  31  Ga.  700;  Reeds  v.  Morton,  9  Mo. 
878;  Gaboon  v.  Coe,  57  N.  H.  556;  Neber  v.  Hatch,  10  Abb.  N.  C.  431;  Brown  v. 
Goodwin,  76  N.  Y.  409,  56  How.  Pr.  301  (affirming  1  Abb.  N.  C.  452) ;  Hubbell 
V.  Weldon,  Hill  k  D.  Supp.  139;  Scales  v.  Alvis,  12  Ala.  617,  46  A.  D.  269, — 
holding  that  all  statutory  requirements  must  be  complied  with  before  land  can 
be  sold  for  taxes;  Johnson  v.  Hahn,  4  Neb.  139,  holding  sale  void  where  county 
treasurer  failed  to  first  exhaust  personal  property,  as  required  by  statute. 

Annotation  cited  in  Shell  v.  Duncan,  31  S.  C.  547,  5  L.K.A.  821,  10  S.  E.  330, 
holding  good  title  established  by  tax  deed  until  noncompliance  with  statutory 
requirements  shown. 

Cited  in  reference  notes  in  36  A.  D.  103,  on  tax  sales;  42  A.  D.  484,  on  ne- 
cessity of  strict  compliance  with  statute  as  to  tax  sale ;  30  A.  D.  656,  on  necessity 
of  purchaser  of  land  sold  for  taxes  showing  strict  compliance  with  requisites 
for  exercise  of  the  power;  66  A.  D.  634,  on  necessity  of  showing  compliance  with 
every  substantial  requirement  of  law  by  one  claiming  title  under  collector's  sale 
for  taxes. 

Distinguished  in  Oakley  v.  Van  Horn,  21  Wend.  305,  sustaining  validity  of 
collector's  tax  levy  where  return  silent  as  to  proof  of  demand. 

17  AM.  DBO.  514,  JACKSON  v.  CHURCHIIili,  7  COW.  287. 
Provisions  in  lien  of  dower  generally. 

Cited  in  reference  notes  in  31  A.  D.  237,  on  devise  in  lieu  of  dower:  28  A.  D. 
459,  on  testamentary  provision  as  bar  to  dower;  81  A.  D.  215,  as  to  when  dower 
is  not  barred  by  devise 
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Cited  in  notes  in  61  A.  D.  679,  at  to  when  dower  is  barred  by  provision  in 
will;  26  A.  D.  503,  on  election  between  benefits  conferred  by  will  and  share  in 
community  property;  12  L.R.A.  227,  on  method  by  which  widow  may  elect  to  take 
under  the  will. 

Effect  of  acceptance  of  proTiaion  in  lien  of  dower. 

Cited  in  Re  Frazer,  92  N.  Y.  239,  holding  acceptance  of  testamentary  provision, 
no  bar  to  dower  where  terms  of  will  not  repugnant  thereto;  Kennedy  v.  Mills, 
13  Wend.  553,  holding  that  acceptance  of  testamentary  provision  given  in  lieu 
of  dower  bars  dower  right;  Avant  v.  Robertson,  2  McMull.  L.  215,  holding  ao- 
ceptance  of  statutory  provision,  legal  bar  to  claim  for  dower;  Davison  v.  Dav- 
ison, 15  N.  J.  L.  235,  holding  widow  who  understandingly  elected  to  take  pro- 
vision in  lieu  of  dower,  not  entitled  to  dower;  Adams  v.  Adams,  39  Ala.  274, 
holding  election  to  accept  testamentary  provision  not  apparently  intended  as  ad- 
dition to  dower  bars  .dower  at  law. 
Necessity  of  election  between  dow^  and  provisions  in  lieu  thereof. 

Cited  in  Bond  v.  McNiff,  6  Jones  &  S.  83,  holding  devisee  of  use  and  occupation 
until  youngest  child  reaches  majority,  also  entitled  to  dower;  Brown  v.  Brown^ 
55  N.  H.  106,  holding  widow  to  whom  $400  bequeathed  also  entitled  to  dower; 
Tobias  v.  Ketchum,  32  N.  Y.  319,  holding  election  unnecessary  where  will  not 
repugnant  to  dower  and  testamentary  provision  not  expressly  declared  in  lieu 
thereof;  Durfee's  Petition,  14  R.  I.  47,  holding  widow  entitled  to  dower  where 
husband  devised  his  interest  only  to  others;  Billiard  y.  Binford,  10  Ala.  977, 
holding  widow  entitled  at  common  law  to  dower  and  legacy  not  manifestly  en- 
tended  in  lieu  thereof;  Durfee's  Petition,  14  R.  I.  47,  holding  that  widow  must 
elect  between  dower  and  estate  devised  to  her  equally  with  others;  Corriell  v. 
Ham,  2  Iowa,  652,  holding  widow  to  whom  entire  estate  devised  entitled  to  dower 
in  lands  previously  sold  on  execution  against  husband ;  Bailey  v.  Boyce,  4  Strobh. 
£q.  84  (dissenting  opinion),  as  to  necessity  of  election  between  testamentary  pro- 
vision and  dower. 

Cited  in  reference  note  in  43  A.  D.  767,  at  to  when  election  at  to  dower  is  not 
necessary. 

Cited  in  notes  in  12  L.R.A.  230,  as  to  when  widow  is  put  to  her  election  be- 
tween her  rights  under  the  will  and  under  the  law ;  3  L.R.A.  498,  as  to  when  widow 
is  put  to  election  between  provision  in  will  and  dower;  3  L.R.A.  499,  as  to  when 
widow  is  not  put  to  election  between  provision  in  will  and  dower;  92  A.  S.  R. 
702,  on  effect  of  particular  testamentary  provisions  on  widow's  duty  to  elect 
between  benefits  of  will  and  right  to  dower  or  in  community  property. 
When  ejectment  lies  for  dower. 

Cited  in  EUicott  v.  Mosier,  11  Barb.  674,  holding  that  ejectment  to  recover 
dower  will  lie  against  tenant  with  interest  lest  than  freehold,  before  dower  as- 
signed or  admeasured. 

17  AM.  DBG.  517,  JACKSON  T.  HARSEN,  7  GOW.  SSS. 
Continuance  of  relation  of  landlord  and  tenant. 

Cited  in  Bradt  v.  Church,  110  N.  T.  637,  18  N.  E.  367,  holding  relation  of 
landlord  and  tenant  once  established,  presumed  to  attach  to  all  holding  under 
tenant;  Springs  y.  Schenck,  99  N.  C.  661,  6  A.  S.  R.  652,  6  S.  E.  406,  holding 
that  party  who  enters  by  tenant's  permission,  sufferance,  or  consent  owes  alle- 
giance to  original  lessor;  McLennan  v.  Grant,  8  Wash.  903,  36  Pac  682;  Let 
V.  Payne,  4  Mich.  106, — holding  that  assignee  of  lease  stands  in  relation  of  tenant 
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ol  original  teaor;  Nefwman  y.  Maekiii,  IS  Smedet  4  M.  383,  holding  that  tbM 
party  to  whom  tenant  abandoned  potaeteion  stands  in  same  relation  to  original 
lessor;  Thompson  y.  Clark,  7  Pa.  62,  holding  that  purchaser  from  tenant  stands 
in  relation  of  tenant  to  original  lessor;  Eyertson  y.  Sutton,  6  Wend.  281,  21 
A.  D.  217,  holding  conyentional  relation  of  landlord  end  tenant  not  ereated  bj 
holding  oyer  after  time  for  surrender  under  executory  contract. 

Cited  in  reference  note  in  16  A.  B.  B.  71t»  on  relation  between  landlord  and 
subtenant. 
Grantor  retaining  poasesalon  as  tenant. 

Cited  in  Brooks  y.  Hyde,  67  CaL  666,  holding  grantor  remaining  in  possession 
becomes  tenant  at  will  of  grantee. 

Cited  in  reference  note  in  69  A.  D.  76,  on  party  entering  under  tenant  or  by 
his  permission  standing  in  like  situation. 

Cited  in  notes  in  16  A.  D.  460,  on  purchaser  from  tenalkt  taking  land  as 
tenant  of  grantor's  lessor;  46  A.  D.  466,  on  position  of  assignee  of  lessee. 
What  is  a  lease. 

Cited  in  Branch  y.  Doane,  17  Conn.  402;  Strong  y.  Skinner,  4  Barb.  646; 
Voorhees  y.  Presbyterian  Church,  6  How.  Pr.  68,  8  Barb.  136;  Cary  Hardware  Co. 
T.  McCarty,  10  Colo.  App.  200,  60  Pac.  744,— holding  lease  a  contract  for  pos- 
session and  profits  of  lands  and  tenements,  for  compensation. 

Cited  in  reference  notes  in  40  A.  D.  612,  defining  a  "lease;"  29  A.  D.  488,  on 
nature  of  lease;  24  A.  S.  R.  674,  on  essential  elements  of  lease. 
Tenant*s  right  to  qnestlon  landlord's  title. 

Cited  in  Jackaon  ex  dem.  Witherell  y.  Jones,  9  Cow.  182,  holding  tenant  es- 
topped to  deny  landlord's  title;  Bodkin  y.  Arnold,  46  W.  Va.  90,  30  S.  E.  164, 
holding  claimant  to  title  who  leases  from  another,  estopped  to  deny  landlord's 
title;  Vance  y.  Johnson,  10  Humph.  214,  sustaining  tenant's  right  to  attom 
where  relation  of  landlord  and  tenant  created  by  operation  of  law;  Byrne  y. 
Beeson,  1  DougL  (Mich.)  179,  holding  that  tenant  cannot  attom  to  third  par- 
ty without  landlord's  consent,  during  continuance  of  lease  or  tenancy;  Doe  ex 
dem.  Kennedy  y.  Reynolds,  27  Ala.  364,  holding  landlord's  possession  not  af- 
fected or  destroyed  by  tenant's  attornment  to  stranger;  Norwood  y.  Kirby,  70 
Ala.  397,  holding  that  tenant  who  entered  under  lease  cannot  assert  subsequently 
acquired  adyerse  title  against  landlord,  without  first  surrendering  possession; 
De  Lancey  y.  Ganong,  9  N.  Y.  9,  holding  that  tenant  cannot  establish  commence- 
ment of  good  adverse  possession  by  denying  the  tenancy;  Lane  y.  Osment,  9  Terg. 
86,  holding  that  party  claiming  under  tenant  cannot  contest  landlord's  title  with- 
in period  prescribed  by  statute  of  limitations. 

Cited  in  notes  in  89  A.  S.  R.  108,  on  persons  estopped  to  deny  landlord's  title; 
89  A.  8.  R.  70,  on  estoppel  of  tenant  to  deny  landlord's  title  by  creation  of  re- 
lation; 63  LJLA.  945,  on  power  of  tenant  to  initiate  an  adyerse  possessiim  dur- 
ing term  for  years;  63  L.RJk.  951,  on  initiation  of  adverse  possession  by  suc- 
cessors of  tenant. 
Adyerse  possession  against  reyersioners,  etc. 

Cited  in  reference  notes  in  76  A.  S.  R.  160,  on  adverse  possession  against  re- 
versioner; 9  A.  S.  R.  806,  on  life  tenant's  right  to  set  up  adverse  possession 
sgainst  remainderman  or  reversioner. 

Cited  in  note  in  19  L.R.A.  839,  862,  on  advene  possession  sgainst  remain- 
dermen and  owners  of  future  estates. 
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How  adverse  possession  established. 

Cited  in  Sands  v.  Hughes,  63  N.  Y.  287,  holding  that  adverse  possession  may  be 
originated  during  running  of  assessment  lease;  Saunders  v.  Hanes,  44  N.  Y. 
353,  holding  adverse  possession  established  where  reversioner  permits  limitation 
to  expire  while  life  tenant's  representative  holds,  claiming  title;  Pattison  v. 
Dryer,  98  Mich.  564,  57  N.  W.  814,  holding  that  husband  vested  with  estate  in 
marital  right  held  adversely  from  time  of  wife's  death;  Mann  v.  Mann,  141  Cal. 
326,  74  Pac.  995,  holding  prescriptive  title  established  where  life  tenant's  grantee 
held  adversely  for  statutory  period  after  life  estate  terminated;  Christie  v. 
Gage,  71  N.  Y.  189,  holding  that  life  tenant's  grantee  in  fee  may  claim  in  hos- 
tility to  reversioners  or  remaindermen ;  Barrett  v.  Stradl,  73  Wis.  385,  9  A.  S.  R. 
795,  41  N.  W.  439,  holding  that  possession  of  life  tenant's  grantee  in  fee  be- 
comes adverse  upon  life  tenant's  death. 

17  AM.  DEO.  621,  JACKSON  v.  McCHESNEY,  7  COW.  860. 
Admissibility  of  admissions  by  former  owner. 

Cited  in  Hines  v.  Soule,  14  Vt.  99,  holding  admissions  against  title  by  debtor, 
made  before  attachment,  not  evidence  against  sheriff  who  executed  writ. 
Effect  of  acknowledgment  of  consideration. 

Cited  in  Turner  v.  Howard,  10  App.  Div.  656,  42  N.  Y.  Supp.  335;  Doody  v. 
Hollwedel,  22  App.  Div.  466,  48  N.  Y.  Supp.  93, — ^holding  recital  of  valuable 
consideration  prima  facie  evidence  of  payment  thereof,  even  as  against  strangers 
to  deed;  Bayliss  v.  Williams,  6  Coldw.  440,  holding  recital  of  receipt  of  consider- 
ation, evidence  thereof  as  against  grantor;  Todd  v.  Eighmie,  4  App.  Div.  9,  38 
N.  Y.  Supp.  304,  holding  recital  of  consideration,  prima  facie  proof  of  payment  by 
grantee  of  valuable  consideration;  Hendy  v.  Smith,  49  Hun,  510,  2  N.  Y.  Supp. 
635,  holding  acknowledgment  of  receipt  of  one  dollar,  sufficient  to  show  grantee 
was  purchaser  for  valuable  consideration;  Peck  v.  Mallams,  10  N.  Y.  509,  hold- 
ing recital  in  deed  of  receipt  of  consideration,  not  sufficient  evidence  of  bona 
fide  purchase,  against  prior  mortgagee:  Wood  v.  McClughan,  4  Thomp.  &  C. 
420,  holding  deed  presumptive  evidence  of  payment  of  consideration  named 
therein,  in  absence  of  proof;  Dooper  v.  Noelke,  5  Daly,  413,  holding  acknowledg 
ment  of  receipt  of  consideration  in  deed,  uncontradicted,  sufficient  evidence  of  its 
payment;  Wood  v.  Chapin,  13  N.  Y.  509,  67  A.  D.  62;  Page  v.  Waring,  76  N.  Y. 
463,' — holding  acknowledgment  of  receipt  of  consideration  in  deed,  sufficient 
prima  facie  evidence  thereof  under  recording  act;  Rogers  v.  Ver lander,  30  W.  Va, 
619,  5  S.  E.  847,  holding  recital  of  receipt  of  consideration,  not  evidence  against 
grantor's  creditor,  who  alleges  fraudulent  conveyance;  Weideman  v.  Zielinska, 
102  App.  Div.  163,  02  N.  Y.  Supp.  493,  holding  recital  of  consideration  in  as- 
signment of  mortgage,  uncontradicted,  sufficient  to  establish  bona  fide  purchase: 
Meeker  v.  Wright,  76  N.  Y.  262,  7  Abb.  N.  C.  299,  assuming  value  of  lands  not 
less  than  sum  stated  in  deed ;  Ring  v.  Steele,  4  Abb.  App.  Dec.  68,  on  acknowledg- 
ment of  payment  of  consideration  as  sufficient  evidence  of  purchase  for  value. 

Cited  in  notes  in  17  A.  D.  524,  on  acknowledgment  of  receipt  of  consideration 
in  deed;  29  L.R.A.  740,  on  receipts  in  deeds  as  evidence  of  payment  as  against 
third  parties. 

Distinguished  in  Bolton  v.  Jacks,  6  Robt.  166,  holding  acknowledgment  of 
receipt  of  consideration  in  deed,  uncontradicted,  not  sufficient  to  prove  purchase 
for  valuable  consideration. 

Denied  in   Shotwell  v.  Harrison,  22  Mich.  410,  holding  recital  of  receipt  of 


Digitized  by 


Google 


42t  NOTES  ON  AMERICAN  DECISIONS.  [617-521 

valuable  oonsideration,  bo  evidence  against  grantee  in  prior  unrecorded  deed ;  Gal- 
land  y.  Jackman,  26  Cal.  79,  86  A.  D.  172,  holding  recital  of  receipt  of  valuable 
consideration,  evidence  only  againit  parties  claiming  under  grantor  hj  tubsequent 
conveyance. 
Parol  evidence  as  to  oonslderatlon. 

Cited  in  notes  in  23  A.  D.  368,  on  parol  evidence  to  explain  acknowledgment 
of  receipt  of  consideration  in  deed;  20  L.R.A.  111,  on  parol  evidence  at  to  con- 
sideration for  deed  in  action  by  creditor  to  set  it  aside. 
What  constitutes  bona  fide  purchaser. 

Cited  in  Balliett  v.  Seeley,  34  Fed.  300,  holding  that  assignee  of  judgment 
against  himself  and  another  for  fraudulent  transfer  may  enforce  it;  Gratz  v. 
Land  &  River  Improv.  Co.  40  L.R.A.  393,  27  C.  C.  A.  305,  63  U.  S.  App.  499,  82 
Fed.  381,  holding  junior  purchaser  whose  deed  first  recorded,  presumptively  bona 
fide  purchaser  for  value  without  notice;  Truluck  v.  Peeples,  3  Ga.  446,  holding 
purchaser  with  notice  from  party  without  notice,  protected;  Varick  v.  Briggs,  6 
Paige,  323,  holding  purchaser  with  notice,  from  prior  bona  fide  purchaser  with- 
out notice,  protected;  Sweet  v.  Green,  I  Paige,  473,  19  A.  D.  442,  holding  bona 
fide  purchaser's  grantee  with  notice,  protected;  Wood  v.  Rayburn,  18  Or.  3,  22 
Pac.  521;  Craft  v.  Russell,  67  Ala.  9, — holding  payment  of  price  without  notice 
of  complainant's  claim,  necessary  to  sustain  defense  as  bona  fide  purchaser; 
Bums  V.  Hobbs,  29  Me.  273,  holding  that  bona  fide  purchaser  without  notice 
of  fraudulent  conveyance  may  avail  himself  thereof  in  defense. 

Cited  in  reference  notes  in  24  A.  D.  235;  25  A.  D.  532;  41  A.  D.  268,— on 
who  are  bona  fide  holders;  42  A.  D.  627;  4  A.  S.  R.  417,^n  necessity  of  pay- 
ment of  consideration  before  notice  to  constitute  one  a  bona  fide  purchaser;  25 
A.  D.  108,  on  necessity  of  payment  in  full  before  notice  to  constitute  one  a  bona 
fide  purcnaser. 
Necessity  of  alleging  and  proving:  bona  fides. 

Cited  in  Seymour  y.  McKinstry,  106  N.  Y.  230,  14  N.  E.  94,  II  N.  Y.  S.  R. 
760,  holding  defendant  seeking  relief  as  innocent  purchaser  must  deny  notice 
and  prove  it,  though  not  charged;  Cotton  Improv.  Co.  v.  Richter,  26  Misc.  26, 
55  N.  Y.  Supp.  486,  holding  that  assignee  of  mortgage  cannot  enforce  it  without 
showing  assignment  in  good  faith  for  value;  Colby  v.  Parker,  34  Neb.  510,  52 
N.  W.  693,  holding  indorsee  of  negotiable  instrument  before  due  must  show  pay- 
ment of  consideration  without  notice. 

Cited  in  reference  note  in  3  A.  S.  R.  168,  on  what  bona  fide  purchaser  must 
show  to  sustain  his  claim. 
Rights  of  bona  fide  purchaser. 

Cited  in  reference  note  in  45  A.  D.  371,  on  right  of  purchaser  without  notice 
of  encumbrance  to  sell  to  one  having  notice. 

Cited  in  notes  in  25  A.  D.  614,  on  right  of  bona  fide  purchaser  from  fraudu- 
lent purchaser;  23  A.  D.  614,  on  protection  of  bona  fide  purchaser  from  fraudu- 
lent purchaser  at  sheriff's  sale. 
Effect  of  failure  to  record  Instrument. 

Cited  in  Dusenbury  v.  Hulbert,  59  N.  Y.  541,  holding  lien  of  purchase-money 
mortgage,  superior  to  that  of  subordinate  mortgage  first  recorded. 

Cited  in  reference  notes  in  82  A.  S.  R.  399,  on  necessity  of  recording  deeds  and 
mortgages;  116  A.  S.  R.  706,  on  validity  of  unrecorded  mortgage  against  subse- 
quent purchasers  and  enciunbranoers  without  notice. 

Cited  in  notes  in  31  A.  D.  283,  on  validity  of  unrecorded  instruments  as  between 
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the  parties;  23  A,  D.  186,  on  validity  at  to  subsequent  creditors  with  notice  of 
unrecorded  marriage  settlement. 

17  AM.  DEO.  5S6»  PIXUCT  T.  WINGIOSIili,  7  GOW.  S66. 
Appearance  as  waiver. 

Cited  in  reference  note  in  32  A.  D.  318,  at  to  when  appearance  of  defendant 
will  be  set  aside. 
«  Of  irre^Qlarltlea  generally. 

Cited  in  Boberts  v.  Willard,  1  Code  Rep.  100,  holding  irregularities  in  com- 
mencement of  action,  waived  by  appearance;  The  Monte  A,  12  Fed.  331,  holding 
that  at  common  law  and  in  admiralty  general  appearance,  in  actions  in  per- 
sonam, cures  irregularities  in  service,  or  want  thereof;  Ballowhey  v.  Cadot, 
3  Abb.  Pr.  N.  8.  123,  holding  omission  of  Christian  names  of  plaintiffs  in  affi- 
davit for  order  of  arrest,  waived  by  general  appearance;  Coppemoll  v.  Ketcham, 
66  Barb.  Ill,  holding  irregularity  in  notice  of  appeal,  waived  by  appearance 
generally,  noticing  cause  and  moving  trial;  Bissell  v.  New  York  C.  &  H.  R.  R. 
Co.  67  Barb.  386,  holding  irregularity  in  summons  in  action  to  recover  statutory 
penalty,  waived  by  serving  notice  of  appearance;  Hubbell  v.  Dana,  9  How.  Pr. 
424,  holding  irregularity  of  commencing  suit  against  receiver  without  court's 
leave,  waived  l^  serving  general  notice  of  appearance;  Ilsley  v.  Harris,  10  Wis. 
96,  holding  irregularity  on  face  of  order  for  arrest,  waived  by  putting  in  bail 
to  action;  Webb  v.  Mott,  6  How.  Pr.  439;  Keyser  v.  Pollock,  20  Utah,  371, 
69  Pac.  87, — ^holding  objection  to  regularity  of  summons  waived  by  general 
appearance;  Diz  v.  Palmer,  6  How.  Pr.  233,  holding  irregularity  in  summons 
waived  by  serving  general  notice  of  appearance;  Converse  v.  Warren,  4  Iowa, 
168,  holding  objection  to  defective  service  not  waived  by  appearing  and  plead- 
ing after  timely  objection  overruled;  Easton  v.  Altum,  2  111.  250,  holding  that 
want  of  seal  to  summons  cannot  be  taken  advantage  of  after  an  appearance; 
Gardner  v.  Teller,  2  How.  Pr.  241,  holding  irregularity  in  declaration  waived 
by  serving  notice  of  retainer  generally;  State  ex  rel.  Curtis  v.  McCullough^ 
3  Nev.  202,  holding  irregularity  of  return  date  on  writ  of  mandamus,  waived 
by  appearance  and  request  for  adjournment;  Graham  v.  Circuit  Judge,  108 
Mich.  426,  66  N.  W.  348,  holding  objection  to  sufficiency  of  affidavit  to  hold  to 
bail,  waived  by  general  appearance;  Pardee  v.  Smith,  27  Mich.  ZZ,  holding  im- 
perfection in  showing  for  civil  warrant  waived  by  joining  issue  and  proceed- 
ing to  trial;  Stewart  v.  Hill,  1  Mich.  266,  holding  objection  to  regularity  or 
sufficiency  of  affidavit  upon  which  warrant  issued,  waived  by  appearance  and 
giving  bail ;  Col.  Ins.  Co.  v.  Force,  8  How.  Pr.  363,  holding  objection  to  legality  of 
arrest  not  waived  by  request  for  time  to  answer. 

Cited  in  reference  notes  in  78  A.  D.  869,  on  appearance  as  waiver  of  irregu- 
larities in  process;  43  A.  D.  126;  48  A.  D.  848, — on  appearance  of  defendant  as 
irrevocable  waiver  of  defects  in  service  of  process;  36  A.  S.  R.  86,  on  waiver  of 
'  defects  in  process  by  appearing. 

Distinguished  in  Barber  v.  Hubbard,  3  Code  Rep.  169,  holding  that  motion 
to  discharge  order  of  arrest  may  be  made  at  any  time  before  justification  of 
bail. 

—  Of  lack  of  Jurisdiction. 

Cited  in  Pauling  v.  Hudson  Mfg.  Co.  2  E.  D.  Smith,  318;  Paulding  v.  Hudson 
Mfg.  Co.  3  N.  T.  Code  Rep.  223, — holding  objection  to  justice's  jurisdiction  waiTod 
where  foreign  corporation  appeared  and  answered. 
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—  Of  right  to  Jury  trial. 

Cited  in  Mooney  t.  Hudton  River  R.  Co.  8  Daly,  106,  holding  right  of  trial 
without  jury  not  waived  by  appearing  and  trying  ease  before  jury,  at  judge's 
unauthorized  direction. 

—  Of  exemption  from  arrest. 

Cited  in  Petrie  v.  Fitzgerald,  1  Daly,  401,  holding  privilege  of  exemption  from 
arrest  waived  by  giving  bail  and  notice  of  justification  of  sureties. 
Conclnsiveneaa  of  foreign  Jadgment. 

Annotation  cited  in  Moch  v.  Virginia  F.  4  M.  Ins.  Co.  4  Hughes,  61,  10  Fed. 
696,  holding  parties  bound  in  home  oourt  when  foreign  court  of  general  juris- 
diction has  passed  upon  its  jurisdiction. 

17  AM.  DEO.  6S5,  EX  PARTE  WOjJjCOCKB,  1  COW.  40S. 
Necessity  of  majority  rote. 

Cited  in  State  ex  rel.  Mason  v.  Paterson,  36  N.  J.  L.  100,  holding  appoint- 
ment of  eity  treasurer  by  less  than  majority  of  aldermen,  unlawful  and  void; 
Rathbone  v.  Wirth,  160  N.  Y.  469,  34  L.R.A.  408,  46  N.  £.  16  (affirming  6  App. 
Div.  277,  40  N.  Y.  Supp.  636),  holding  vote  of  majority  of  members  of  common 
eouncil,  required  for  official  act;  Moore  v.  St.  Thomas,  4  Abb.  N.  C.  61,  holding 
invalid  bond  and  mortgage  executed  by  authority  of  less  than  majority  of  legal 
number  of  vestrymen. 

Cited  in  note  in  7  £.  R.  C.  600,  on  necessity  that  eorporate  business  be  trans- 
acted by  number  of  directors  specified  in  governing  instrument. 
What  constitutes  a  majority  vote. 

Cited  in  People  ex  rel.  Hawes  v.  Walker,  23  Barb.  304,  2  Abb.  Pr.  421,  hold- 
ing majority  of  all  sufficient  where  statute  requires  appointment  by  jury  com- 
missioners, supervisors,  and  certain  judges;  St.  Aemilianus  Orphan  Asylum  v. 
Milwaukee  County,  107  Wis.  80,  82  N.  W.  704,  holding  majority  vote  of  quorum, 
majority  vote  of  board  of  supervisors;  People  v.  Harrington,  63  Cal.  267,  sus- 
taining validity  of  action  by  majority  of  quorum  of  board  of  supervisors;  State, 
Schermerhom,  Prosecutor,  v.  Jersey  City,  63  N.  J.  L.  112,  20  Atl.  829,  holding 
that  enactment  requiring  agreement  of  three  fourths  of  all  aldermen  means  three 
fourths  of  entire  body;  Field  v.  Field,  9  Wend.  894,  holding  majority  of  those 
appearing  at  regular  monthly  meeting  of  friends,  competent  to  transact  busi- 
ness; United  States  v.  Ballin,  144  U.  3.  1,  36  L.  ed.  321,  12  Sup.  Ct.  Rep.  607, 
sustaining  validity  of  act  of  House  of  Representatives  passed  by  majority  of 
quorum  present;  Beall  v.  State,  9  Ga.  367,  holding  three  out  of  five  commis- 
sioners competent  to  act  and  make  assessment;  State  ex  rel.  Granvold  v.  Porter, 
11  N.  D.  309,  91  N.  W.  944,  holding  majority  of  those  present  at  political  con- 
vention, competent  to  transact  business. 
—  In  corporate  matters. 

Cited  in  Buell  v.  Buckingham,  16  Iowa,  284,  holding  that  a  majority  of  a 
quorum  of  directors  may  bind  corporation ;  Despatch  Line  of  Packets  v.  Bellamy 
Mfg.  Co.  12  N.  H.  206,  37  A.  D.  203,  holding  that  majority  of  board  may  bind 
eorporation  where  by-laws  give  directors  power  to  act;  Gumaer  v.  Cripple  Creek 
Tunnel,  Transp.  ft  Min.  Co.  40  Colo.  I,  102  A.  S.  R.  1024,  90  Pac.  81,  holding 
majority  of  quorum,  being  also  majority  of  directors,  authorized  to  do  anything 
entire  board  oould  do;  Round  hake  Asso.  v.  Kellogg,  47  N.  T.  S.  R.  668,  20  N. 
Y.  Supp.  261,  holding  majority  of  those  present  at  regular  meeting  of  corpo- 
ration composed  of  indefinite  number  competent  to  transact  business;  Hosack  v. 
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College  of  Physicians  ft  Surgeons,  5  Wend.  647,  holding  invalid  certificates  of 
indebtedness  issued  under  resolution  passed  by  less  than  quorum  of  trustees. 

Distinguished  in  WalUce  v.  Walsh,  126  N.  Y.  26,  11  L.R.A.  166,  26  N.  E. 
1076,  3  Silv.  Ct.  App.  212,  sustaining  validity  of  annual  report  signed  l^  ma- 
jority of  trustees,  though  certificate  of  reduction  in  number  not  filed. 
When  majority  may  act. 

Cited  in  reference  notes  in  43  A.  D.  466,  on  powers  of  majority  of  corporate 
directors;  73  A.  D.  723,  as  to  when  majority  of  corporators  may  exercise  power 
conferred  on  their  body  by  by-laws. 

Cited  in  note  in  24  A.  D.  116,  as  to  when  majority  may  execute  power  dele- 
gated to  several. 
What  constitutes  a  quorum. 

Cited  in  Opinions  rendered  to  Qovemor,  12  Fla.  661,  holding  quonun  of 
Senate  for  legislative  purposes,  majority  of  entire  number  of  which  Senate  may 
be  composed;  Walker  v.  Rogan,  1  Wis.  697,  holding  majority  of  justices  of 
supreme  court  constitute  quorum  for  transaction  of  business;  Oakley  v.  Aspin- 
wall,  3  N.  Y.  647  (dissenting  opinion),  as  to  whether  court  of  appeals  can  be  held 
by  less  than  eight  judges;  Morrill  v.  Little  Falls  Mfg.  Co.  63  Minn.  371,  21  L.R.A. 
174,  55  N.  W.  547,  holding  majority  of  those  present  at  stockholders*  meeting  con- 
stitutes quonun  when  constitution  and  by-laws  silent;  Fisher  y.  Harrisburg  Gas 
Co.  1  Pearson  (Pa.)  118,  holding  majority  of  board  of  directors,  necessary  to 
form  quorum  competent  to  transact  business. 

Cited  in  notes  in  6  L.R.A.  309,  on  what  constitutes  a  quorum;  21  L.R.A.  176, 
on  what  constitutes  a  quorum  for  a  meeting  of  stockholders  where  number  is 
indefinite. 
Who  entitled  to  notice  of  or  to  vote  at  corporate  meeting. 

Cited  in  McDaniels  v.  Flower  Brook  Mfg.  Co.  22  Vt.  274,  holding  pledgee  of 
stock  not  owner  entitled  to  notice  of  meetings  of  corporation. 
—  Wlio  entitled  to  vote. 

Cited  in  Re  Long  Island  R.  Co.  19  Wend.  37,  32  A.  D.  429,  holding  right  to 
vote  determined  by  transfer  book  alone;  Re  Mohawk  Sc  H.  R.  R.  Co.  19  Wend. 
136,  holding  shares  could  be  voted  only  by  party  in  whose  name  they  stood  on 
transfer  books,  though  "cashier"  added  thereto;  Sylvania  &  G.  R.  Co.  v.  Hoge, 
129  Ga.  734,  59  S.  E.  806,  holding  that  corporation  cannot  refuse  to  recognize 
validity  of  transfer  made  in  violation  of  pooling  agreement;  Smith  v.  San  Fran- 
cisco &  N.  P.  R.  Co.  116  Cal.  684,  66  A.  S.  R.  119,  36  L.R.A.  309,  47  Pac.  682, 
holding  dummy  holders  of  stock,  with  no  real  interest  therein,  not  bona  fide 
stockholders  entitled  to  vote;  Re  St.  Lawrence  S.  B.  Co.  44  N.  J.  L.  629;  State 
ex  rel.  Guerrero  v.  Pettineli,  10  Nev.  141 ;  New  York  &  N.  H.  R.  Co.  v.  Schuyler, 
38  Barb.  534;  Franklin  Bank  v.  Commercial  Bank,  36  Ohio  St.  350,  38  A.  R. 
694;  State  ex  rel.  White  v.  Ferris,  42  Conn.  560, — holding  party  in  whose  name 
stock  stands  upon  corporation's  books,  entitled  to  vote  thereon;  Strong  v. 
Smith,  15  Hun,  222,  holding  that  in  contests  arising  out  of  disputed  elections 
court  will  go  behind  transfer  books;  Re  North  Shore  Staten  Island  Ferry  Co.  63 
Barb.  556,  holding  that  personal  representation  of  deceased  trustee  may  vote 
stock  held  by  him  in  that  capacity;  American  Railway-Frog  Co.  v.  Haven, 
101  Mass.  398,  3  A.  R.  377,  holding  right  to  vote  on  shares  held  for  benefit  of 
corporation,  suspended  while  so  held;  McHenry  v.  Jewett,  26  Hun,  463,  holding 
that  pledgee  cannot  vote  upon  stock  without  express  or  implied  assent  of  pledgeor ; 
Re  Argus  Printing  Co.  1  N.  D.  434,  26  A.  S.  R.  639,  12  L.ILA.  781,  48  N.  W. 
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347,  beMing  pledgee  of  stock  in  whose  name  it  stands  on  oorporate  records,  en- 
titled to  Tote;  State  ex  rel.  Reed  v.  Smith,  15  Or.  98,  15  Pac  386,  holding 
pledgeor  of  stock  entitled  to  vote  it,  where  pledgee  unlawfully  caused  transfer  to 
be  registered ;  Re  Barker,  6  Wend.  509,  holding  party  entitled  to  vote  upon  shares 
standing  in  his  name  in  his  own  right,  though  hypothecated  to  full  value. 

Cited  in  reference  notes  in  34  A.  S.  R.  644,  on  who  entitled  to  vote  corporate 
stock;  26  A.  S.  R.  658,  on  qualifications  necessary  to  vote  stock;  26  A.  S.  R. 
658,  on  right  of  pledgee  to  vote  stock. 

Cited  in  notes  in  121  A.  S.  R.  196,  on  right  of  pledgee  of  stock  to  vote  at 
corporate  elections;  29  L.RJ^.  849,  on  right  to  vote  by  proxy  in  private  cor- 
porations. 
Rights  of  pledgee  generally. 

Cited  in  reference  note  in  42  A.  D.  93,  on  pawnee's  right  to  sell  or  dispose  of 
pledge. 
Setting  aside  corporate  election  for  Improper  voting. 

Cited  in  Downing  v.  Potts,  23  N.  J.  L.  66,  holding  corporation  election  must 
be  set  aside  where  legal  votes  rejected  and  illegal  votes  received  sufficient  to 
change  result. 
Adoption  of  oorporate  by-laws. 

Cited  in  notes  in  43  A.  S.  R.  153,  on  limitations  on  power  of  private  corpo- 
rations to  enact  by-laws;  85  A.  D.  618,  on  what  by-laws  private  corporation 
aggregate  may  adopt. 
Officers  de  facto. 

Cited  in  People  v.  Albany  A  S.  R.  Co.  7  Abb.  Pr.  N.  S.  265,  38  How.  Pr. 
237,  55  Barb.  344,  1  Lans.  308,  holding  doctrine  of  officers  de  fctoto  inapplicable 
to  direct  proceeding  to  try  title  to  office. 

Distinguished  in  People  v.  Cook,  14  Barb.  259,  holding  appointment  of  election 
inspector  by  less  number  of  persons  than  authorized  by  statute,  sufficient  until 
questioned  in  direct  proceeding. 
Necessity  of  broker  keeping  Identical  stock  purchased. 

Cited  in  note  in  75  A.  D.  318,  on  necessity  of  stockbroker  keeping  identical 
stock  purchased. 

17  AM.  DEC.  529,  STONB  ▼.  WOOD,  7  COW.  45S. 
Oontracts  made  by  agent. 

Cited  in  Evans  v.  Wells,  22  Wend.  324  (dissenting  opinion),  on  necessity  of 
deed,  executed  by  attorney,  being  made  in  name  of  principal. 

Cited  in  notes  in  17  A.  D.  226,  on  effect  of  executors'  covenants  in  their  convey- 
ances; 13  A.  D.    563,  (Ml  effect  of  oorporate  agent's  indorsement  or  acceptance  of 
negotiable  instrument. 
~  Principal's  llabUlty  under. 

Cited  in  Detroit  v.  Jackson,  1  Dougl.  (Mich.)  106,  holding  agreement  signed  by 
one,  ''mayor  of  city,"  binding  on  principals  described  in  instrument;  Baker  v. 
Mechanic  F.  Ins.  Co.  3  Wend.  94,  20  A.  D.  664,  holding  company  not  liable  on 
note  by  which  one,  as  president,  promises  to  pay  money;  Hanford  v.  McNair,  9 
Wend.  54,  holding  covenant  will  not  lie  against  principal  on  sealed  contract,  exe- 
cuted by  agent  without  authority  under  seal ;  Booth  v.  Farmers'  k  M.  Nat.  Bank, 
4  Lans.  301,  holding  bank  not  bound  by  act  of  president  executing  satisfaction  of 
judgment,  as  president,  without  corporate  seal;  Peck  v.  Gardner,  9  Hun,  704, 
Am.  Dec.  VoL  DL— 28. 
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holding  principal  not  liable  on  contract  executed  by  one  as  agent  for  another; 
De  Witt  Y.  Walton,  9  N.  Y.  571,  holding  principal  not  liable  on  note  signed  by 
one,  "agent  for  the  churchman;"  Eagle  Woolen  Mills  Co.  v.  Monteith,  2  Or. 
277,  holding  deed  executed  by  president  and  directors  without  corporate  seal,  not 
corporate  deed ;  North  v.  Henneberry,  44  Wis.  306,  holding  deed  executed  by  agent 
described  therein  as  attorney  for  principal,  not  deed  of  principal;  Kiersted  ▼. 
Orange  &  A.  R.  Co.  69  N.  Y.  343,  25  A.  R.  199,  56  How.  Pr.  51  (reversing  3 
Thomp.  &  C.  662;  1  Hun,  151),  holding  principal  not  liable  under  lease  executed 
by  agent  individually,  wherein  agency  is  recited;  Decker  v.  Judson,  16  N.  Y.  439, 
holding  surety  signing  bond  bound  thereby,  although  name  is  not  in  body  of  bond. 

Cited  in  reference  notes  in  29  A.  D.  66,  as  to  when  principal  is  bound  by  sealed 
contract  or  deed  of  agent;  63  A.  S.  R.  892,  on  liability  of  undisclosed  principal 
on  contract  by  agent. 

Cited  in  note  in  23  A.  D.  486,  on  non-liability  of  principal  on  contracts  in 
agent's  name. 
^Princlpars  rights  ander. 

Cited  in  Spencer  v.  Field,  10  Wend.  87,  holding  principal  cannot  sue  for  breach 
of  covenant  in  contract  executed  by  one  as  "Com'r  of  School  Fund;"  Townsend  v. 
Corning,  23  Wend.  435,  holding  survivors  of  principal  cannot  sue  on  sealed  con- 
tract executed  by  agent  personally;  Nicoll  v.  Burke,  13  Jones  &  S.  75,  holding 
principal  may  sue  on  lease  signed  by  lessee  only,  wherein  agents  are  described  as 
landlords ;  Hays  v.  Moody,  2  N.  Y.  Supp.  385,  holding  principal  may  sue  as  lessor's 
assignee,  where  agent  executes  lease  as  lessor ;  Sencerbox  v.  McGrade,  6  Minn.  484, 
Gill,  334,  holding  principal  cannot  recover  under  agreement  entered  into  with 
agent;  Wheeler  v.  Walden,  17  Neb.  122,  22  N.  W.  346,  holding  principal  may  re- 
cover for  rent  under  lease  executed  by  agent,  wherein  principal  is  named;  McCol- 
gan  V.  Katz,  29  Misc.  136,  60  N.  Y.  Supp.  291,  holding  principal  cannot  sue  on 
lease  executed  by  agent  described  therein  as  agent  for  principal. 

Distinguished  in  Van  Alstyne  v.  Van  Alstyne,  10  Barb.  383,  holding  principal 
may  sue  on  covenants  in  lease,  where  it  does  not  appear  to  whom  covenant  it 
made. 
—  Agent's  liability  under. 

Cited  in  Guyon  v.  Lewis,  7  Wend.  26,  holding  agent  personally  signing  contract, 
containing  covenants  to  be  performed  by  one  as  agent  for  another,  liable;  Whit- 
ford  V.  Laidler,  25  Hun,  136,  holding  board  of  managers  personally  signing  and 
sealing  lease,  liable  thereon;  Merchants'  Nat.  Bank  v.  Clark,  64  Hun,  175,  19  N. 
Y.  Supp.  136,  holding  president  and  treasurer  of  company  signing  note  as  treas- 
urer and  president,  personally  liable  thereon;  Smith  v.  Teets,  1  N.  Y.  City  Ct. 
Rep.  457,  holding  agent  employing  broker  to  find  purchaser,  without  principal's 
authority,  liable  to  broker;  Avern  v.  Beckom,  11  Ga.  1,  holding  administrator 
warranting  property  sold  for  estate  to  be  sound,  personally  liable;  Sperry  v. 
Fanning,  80  111.  371,  holding  guardian  personally  liable  on  contract  signed  one, 
"guardian  of  estate  of  ward;"  Fogg  v.  Virgin,  19  Me.  352,  36  A.  D.  757,  holding 
trustees  of  company  signing  promissory  note  individually,  personally  liable; 
Simonds  v.  Heard,  23  Pick.  120,  34  A.  D.  41,  holding  town  committee  agreeing  as 
"said  committee"  to  pay  certain  sum  for  work,  personally  liable;  Holland  y. 
Stewart,  2  Mich.  N.  P.  39,  holding  agent  purchasing  without  principal's  authority, 
personally  liable;  Rollins  v.  Phelps,  5  Minn.  463,  Gil.  373,  holding  agents 
signing  contract  as  agents,  although  described  therein  as  agents,  personal- 
ly liable;    Lapsley  v.  McKinstry,   38  Mo.  245,  holding  government  agent   per- 
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Bonally  liable  for  lirerj  aeoount,  where  govemment  !•  not  bound;  Brjson  v. 
Lucas,  84  N.  C.  680,  87  A.  R.  634,  holding  agent  personally  liable  on  bond 
signed  "L.  [seal]  for  C,  president  of  company;  Sydnor  v.  Hurd,  8  Tex. 
98,  holding  agent  liable  on  instrument  executed  indiridually  without  disclos- 
ing agency;  Von  Steen  t.  Beatrice,  36  Neb.  421,  64  N.  W.  677,  holding  petition 
by  property  owners,  signed  by  agents,  under  authority,  not  petition  of  own- 
ers; Plumb  y.  Milk,  19  Barb.  74,  holding  agent  not  liable  on  contract  made  as 
agent  wiUi  another  for  services;  Hood  ▼.  Hallenbeck,  7  Hun,  362,  holding  trus- 
tees signing  note  as  trustees  for  church,  not  personally  liable  thereon;  Roberts 
T.  Burton,  14  Vt.  196,  holding  agents  contracting  as  agents  of  association  and 
signing  individual  names  as  agents  of  association,  not  liable ;  Mathews  v.  O'Shea, 
45  Neb.  299,  63  N.  W.  820,  on  liability  of  agent  to  party  paying  agent  money  for 
principal;  Lay  y.  Austin,  26  Fla.  933,  7  So.  143  (dissenting  opinion),  on  per- 
sonal liability  of  president  and  secretary  executing  assignment  for  company 
with  individual  names. 

Cited  in  reference  notes  in  24  A.  D.  66,  as  to  when  agent  is  personally  bound; 
44  A.  D.  336,  on  liability  of  agent  on  his  contracts;  36  A.  S.  R.  899,  on  liability  of 
agent  contracting  in  his  own  name;  46  A.  S.  R.  161;  79  A.  S.  R.  226, — on  personal 
liability  of  agent  signing  contract  in  his  own  name;  36  A«  S.  R.  880,  on  liability 
of  one  assuming  to  act  as  agent;  60  A.  D.  793;  21  A.  S.  R.  601, — on  liability  of 
agent  on  unauthorized  contract;  26  A.  D.  624,  on  personal  liability  of  agent  on 
sealed  contracts. 

Cited  in  notes  in  2  L.R.A.  812,  on  personal  liability  of  agent;  2  A.  R.  333,  at  to 
when  agent  is  personally  liable  on  contract  signed  by  him;  2  A.  D.  614,  on  personal 
liability  of  agent  signing  by  addition  of  descriptive  title  merely;  22  A.  S.  R. 
510,  as  to  whether  agent  failing  to  bind  principal  binds  himself. 

Distinguished  in  Whitford  v.  Laidler,  94  N.  Y.  146,  46  A.  R.  131,  holding  of- 
ficers of  corporation  not  personally  liable  on  executing  lease  individually,  where 
corporation  ratifies  it. 
— -  Agent's  rights  under. 

Cited  in  Allen  v.  Pegram,  16  Iowa,  163,  holding  president  may  recover  under 
deed  conveying  properly  of  bank,  signed  individually,  without  corporate  seal. 
«— When  words  mere  description  of  agent. 

Cited  in  White  v.  Miles,  11  How.  Pr.  36,  holding  receiver  suing  as  "A.  D.  re- 
eeiyer  of  Bank"  cannot  recover  as  receiver  without  alleging  appointment. 

Distinguished  in  Bank  of  Genesee  v.  Patchin  Bank,  19  N.  Y.  312,  holding  bank 
liable  to  another  bank  for  discounting  bill  of  exchange  payable  to  "S.  B.  S.,  Cas.," 
indorsed  in  same  form. 

17  AM.  DEC.  532,  AINSIilB  y.  WILSON,  7  COW.  66S. 
Effect  of  taking  security  on  original  debt. 

Cited  in  Stamper  v.  Johnson,  3  Tex.  1,  holding  creditor  receiving  deed  as  secu- 
rity for  debt  may  sue  on  debt. 

Cited  in  reference  notes  in  24  A.  D.  640,  as  to  when  note  given  by  debtor  or 
third  person  operates  as  payment;  76  A.  S.  R.  666,  on  mortgage  by  indorser  as 
payment  of  note;  27  A.  D.  192,  as  to  when  note  given  by  debtor  or  third  person 
operates  as  payment;  27  A.  D.  641,  on  presumption  of  payment  arising  from  tak- 
ing of  note. 

Cited  in  notes  in  19  A.  D.  636;  20  A.  D.  462, — on  payment  by  note. 

Distinguished  in  Lewis  v.  Loxee,  3  Wend.  79,  holding  negotiable  note  given  to 
landlord  after  distress,  to  relinquish  same,  not  payment  of  rent. 
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Maker's  liability  on  note. 

Cited  in  Corey  v.  White,  3  Barb.  12,  holding  maker  of  note  liable,  although 
indorser  has  taken  assignment  of  judgment  thereon  from  holder. 
When  assnmpsit  lies. 

Cited  in  Frazer  t.  Carpenter,  2  McLean,  235,  Fed.  Cas.  No.  5,069,  holding  holder 
of  note  may  sue  remote  indorsers  thereon  under  common  money  counts. 

Cited  in  reference  notes  in  26  A.  D.  682 ;  28  A.  D.  288 ;  37  A.  D.  56, — as  to  when 
assimipsit  lies  for  money  had  and  received;  53  A.  D.  127,  on  rights  of  indorsees 
against  prior  indorsers  and  maker. 

Cited  in  notes  in  38  A.  D.  44,  as  to  when  assumpsit  lies  for  money  paid;  52  A. 
D.  754,  on  count  for  money  had  and  received  lying  for  money  only;  61  A.  D.  506, 
on  recovery  by  sureties  paying  in  property;  4  L.R.A.  369,  on  rights  and  remedies 
of  owner  of  stolen  property;  52  A.  D.  757,  on  admissibility  of  note,  bill,  etc.,  under 
count  for  money  had  and  received. 
Money  equivalent. 

Cited  in  Redfield  v.  Haight,  27  Conn.  31,  holding  consideration  of  contract  of 
sale  may  be  given  assumed  value  in  money  as  consideration;  Carter  v.  Cox,  44 
Miss.  148,  on  bank  notes  as  money;  Van  Ostrand  v.  Reed,  1  Wend.  424,  19  A.  D. 
529,  on  giving  of  note  as  equivalent  to  payment  of  money;  Whitehead  v.  Peck,  1 
Oa.  140  (dissenting  opinion),  on  payment  in  property  being  considered  as  pay- 
ment in  money. 

Distinguished  in  Artcher  v.  McDuffie,  5  Barb.  147,  on  bond  and  mortgage  being 
regarded  as  money. 
—  As  sustaining  action  for  money  had  and  received. 

Cited  in  Stewart  v.  Conner,  9  Ala.  803,  holding  paying  debt  to  executor  by 
discharging  executor's  private  debt  will  sustain  action  for  money  had  and  re- 
ceived; Kneeland  v.  Fuller,  51  Me.  518,  holding  same  as  to  receipt  of  cattle; 
Bullard  v.  Hascall,  25  Mich.  132,  holding  same  as  to  receipt  of  draft;  Wilson  ▼. 
George,  10  N.  H.  445,  holding  same  as  to  promise  to  pay  certain  sum  in  wheel- 
wright work ;  Mathewson  v.  Eureka  Powder  Works,  44  N.  H.  289,  holding  same  as 
to  receipt  of  goods;  Seavey  v.  Dana,  61  N.  H.  339,  holding  same  as  to  receipt  of 
note;  Marine  Bank  v.  Rushmore,  28  111.  463,  holding  same  as  to  receipt  of  bank 
notes;  Helvey  v.  Huntington  County,  6  Blackf.  317,  holding  same  as  to  receipt  of 
county  orders;  Gordon  v.  Camp,  2  Fla.  422,  holding  same  as  to  receipt  of  certain 
amount  in  Florida  money;  Huckabee  v.  May,  14  Ala.  263,  holding  same  as  to  re- 
ceipt of  land  and  slaves;  Barrett  v.  Koella,  5  Biss.  40,  Fed.  Cas.  No.  1,048,  holding 
same  as  to  receipt  of  notes  in  part  payment ;  Gregory  v.  Mack,  3  Hill,  380,  holding 
same  as  to  receipt  of  house  and  lot  at  stipulated  price;  Clark  v.  Fairchild,  22 
Wend.  576,  holding  general  indebitatus  assumpsit  for  price  of  property,  sustained 
where  part  was  payable  in  services;  Gilchrist  v.  Cunningham,  8  Wend.  641,  on 
property  received  as  money  supporting  action  for  money  had  and  received ;  M'Crea 
V.  Purmort,  16  Wend.  460,  30  A.  D.  103,  on  right  of  action  for  money  had  and 
received  where  iron  was  received  as  money;  Merchants'  Bank  v.  Rawls,  7  Ga.  191, 
50  A.  D.  394,  on  proof  of  plaintiff's  title  and  defendant's  possession  sustaining 
action  for  money  had  and  received;  Allen  v.  Brown,  44  N.  Y.  228,  on  recovering 
value  of  notes  in  action  for  money  had  and  received. 

Distinguished  in  Pratt  v.  Trunick,  2  Pittsb.  289,  9  Pittsb.  L.  J.  N.  S.  65,  holding 
failure  to  deliver  truck  under  contract  to  exchange  for  patent  right  will  not  sus- 
tain action  for  money  had  and  received;  Beals  v.  See,  10  Pa.  56,  49  A.  D.  673, 
holding  money  had  and  received  will  not  lie  for  value  of  goods  to  be  paid  for  in 
merchandise. 
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—  As  gastalwtiig  aotloii  for  money  paid. 

Cited  in  Lord  y.  Staples,  23  N.  H.  448,  holding  discharge  of  debt  with  land 
will  sustain  aeti<Ni  for  money  paid;  Qrosholts  v.  Stifel,  4  Phila.  16,  17  Phila.  Leg. 
Int.  28,  holding  same  as  to  payment  in  goods;  Rodman  t.  Hedden,  10  Wend.  498, 
holding  surety  paying  principars  debt  in  part  by  note  may  sue  for  money  paid; 
Hulett  V.  SouUard,  26  Vt.  296,  holding  surety  paying  principal's  debt  through  levy 
on  equity  of  redemption  may  sue  for  money  paid;  Bonney  v.  Seely,  2  Wend.  481, 
holding  surety  paying  principal's  debt  in  land  may  sue  for  money  paid;  Hoyt  v. 
Hoyt,  16  N.  J.  L.  138,  on  discharge  of  debt  by  note  sustaining  action  for  money 
paid. 

17  AM.  DBO.  5S8,  AYMAR  ▼.  BEERS,  7  GOW.  705. 
Question  of  law. 

Cited  in  Lane  y.  Bank  of  West  Tennessee,  9  Heisk,  419,  holding  sufficiency  of 
notice  of  protest,  question  of  law,  where  facts  are  undisputed. 

—  Reasonable  time  as. 

Cited  in  Dyas  v.  Hanson,  14  Mo.  App.  363,  holding  reasonable  time  in  present- 
ing sight  draft  question  for  court  after  facts  are  determined;  Commercial  Nat. 
Bank  y.  Zimmerman,  186  N.  Y.  210,  77  N.  E.  1020,  holding  reasonable  time  in 
presenting  demand  note,  bearing  interest,  question  of  law;  McKeen  y.  Boatmen's 
Bank,  74  Mo.  App.  281,  holding  reasonableness  of  time  in  which  bank's  customer 
should  object  to  error  in  account,  question  of  law;  Austin  y.  Ricker,  61  N.  H.  97, 
holding  reasonable  time  within  which  consignor  must  object  to  consignee's  ac* 
eount,  question  of  fact  for  referee;  Siting  y.  Brinkerhoff,  2  Hall,  459, — on  reason- 
able time  for  presenting  inland  bill  of  exchange  being  question  of  law;  Lierheimer 
V.  Minnesota  Mut.  L.  Ins.  Co.  122  Mo.  App.  374,  99  S.  W.  526,  on  reasonable  time 
within  which  to  rescind  insurance  policy  being  question  of  law;  Carmelich  v. 
Mins,  88  Ala.  335,  6  So.  913,  on  question  of  reasonable  time  in  returning  unac- 
cepted policy  being  one  of  law. 

Cited  in  reference  notes  in  64  A.  S.  R.  100,  on  reasonable  time  as  question  of 
law;  28  A.  D.  381,  as  to  when  reasonable  time  is  a  question  of  law;  72  A.  D.  539, 
as  to  when  reasonable  time  is  question  of  law  and  when  of  fact;  33  A.  D.  Ill, 
on  due  diligence  as  question  of  fact;  27  A.  D.  197,  on  reasonable  diligence  as 
question  of  law;  30  A.  D.  360,  on  question  of  reasonable  diligence  as  mixed  ques- 
tion of  law  and  fact;  66  A.  D.  477,  on  due  diligence  in  presentment,  etc.,  of  nego- 
tiable instruments  as  question  of  law. 

Cited  in  note  in  17  A.  D.  547,  on  application  to  negotiable  instnunents  of  rule 
as  to  reasonable  time  being  a  question  of  law. 
Transfer  of  oyerdne  note.  ' 

Cited  in  note  in  6  L.R.A.  534,  on  transfer  of  oyerdue  note. 
Necessity  of  presentment  and  notice. 

Cited  in  reference  notes  in  43  A.  D.  170,  on  necessity  for  presentment  of  draft 
for  acceptance;  33  A.  D.  Ill,  on  what  excuses  notice  of  nonpayment;   52  A.  D. 
641,  on  demand  not  discharged  by  discharge  in  insolvency. 
I>ne  diligence  In  presenting  negotiable  Instruments. 

Cited  in  Gough  v.  Staats,  13  Wend.  549,  holding  indorser  discharged  by  lack  of 
due  diligence  in  presenting  check,  although  not  prejudiced  by  delay;  Edmisten  y. 
Henry  Herpolsheimer  Co.  66  Neb.  94,  59  L.R.A.  934,  92  N.  W.  138  (dissenting 
opinion),  on  due  diligence  in  presenting  check. 
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Cited  in  reference  note  in  66  A.  D.  477,  on  necessity  of  reasonable  demand  and 
notice  to  charge  indorser. 
—  What  constitutes. 

Cited  in  Middletown  Bank  y.  Morris,  28  Barb.  616,  holding  reasonable  diligence 
used  in  presenting  check,  where  time  taken  did  not  exceed  time  required  in  pre- 
senting by  mail;  Mohawk  Bank  v.  Broderick,  10  Wend.  304,  holding  presenting 
check  twenty  days  after  receipt,  unreasonable  delay  discharging  indorser;  Smith 
V.  Janes,  20  Wend.  192,  32  A.  D.  527,  holding  lapse  of  five  days  before  presentation 
of  check,  not  laches  discharging  indorser;  Vantrot  v.  McCulloch,  2  Hilt.  272, 
holding  retaining  bill  of  exchange  ten  days  before  presentment  is  unreasonable 
delay;  Ransom  v.  Wheeler,  12  Abb.  Pr.  139,  holding  drafts  must  be  presented  on 
days  respectively  designated  in  each,  to  charge  drawer  thereon;  Emerson  y. 
Crocker,  6  N.  H.  159,  holding  promissory  notes  payable  on  demand  remaining 
unpaid  for  ten  months,  dishonorcMi. 

Cited  in  reference  note  in  83  A.  D.  762,  on  what  is  a  ''reasonable  time"  in  law 
of  negotiable  instruments. 

Distinguished  in  Wilson  ▼.  Senior,  14  Wis.  380,  holding  negotiable  note  payable 
on  day  certain  must  be  presented  for  payment  on  said  day. 

17  AM.  DBC.  549,  GORHAM  ▼.  OAIiE,  7  COW.  739. 
Notice  to  produce. 

Cited  in  Jack  v.  Rowland,  98  111.  App.  352;  Bates  t.  Ridgeway,  48  Ala.  611, — 
holding  notice  to  produce  writing  at  trial,  insufficient  without  proof  that  same  is 
near  at  hand;  Grinn  v.  Hamel,  2  Hilt.  434,  holding  notice  to  produce  written  in- 
fltrument,  given  during  trial  insufficient  although  same  is  in  court;  Story  y.  Pat- 
ten, 3  Wend.  486,  on  insufficiency  of  notice  given  at  trial  to  produce  execution; 
Bowen  v.  National  Bank,  11  Hun,  226,  on  insufficiency  of  verbal  notice  to  produce 
given  at  trial. 

Cited  in  reference  notes  in  61  A.  D.  299,  on  service  of  notice  to  produce  paper  at 
trial;  44  A.  D.  707,  on  necessity  and  sufficiency  of  notice  to  produce  papers  in 
possession  of  adverse  party. 

Cited  in  note  in  21  L.  ed.  U.  S.  644,  on  effect  of  notice  to  produce  evidenoe. 
Power  of  attorney  in  suit. 

Cited  in  Monson  v.  Hawley,  30  Conn.  51,  79  A.  D.  233,  holding  attorney  re- 
tained to  collect  claim  empowered  to  release  debtor's  property  from  attachment; 
Pipe  V.  Emerson,  5  N.  H.  393,  22  A.  D.  468,  holding  attorney  empowered  to  waive 
by  agreement,  right  to  appeal  from  decision  of  court ;  People  v.  New  York,  1 1  Abb. 
Pr.  66,  holding  attorney  not  empowered  to  stipulate  not  to  appeal  or  apply  for 
new  trial;  Peck  v.  City  Nat.  Bank,  51  Mich.  353,  47  A.  R.  577,  16  N.  W.  681, 
holding  attorney  empowered  to  prevent  sheriff  from  advertising  and  selling  lands 
levied  upon;  Walradt  v.  Maynard,  3  Barb.  584,  holding  attorney  employed  to  de- 
fend suit  removed  by  certiorari,  unauthorized  to  bring  suit  against  obligors  on 
bond  given ;  Jenney  v.  Delesdernier,  20  Me.  183,  holding  that  attorney  may  relieve 
sheriff  from  obligation  to  retain  personal  property  by  approving  of  receipt  taken 
therefor;  Jones  v.  Williamson,  5  Coldw.  371,  holding  attorney  under  general  war- 
rant, before  judgment,  may  assent  to  decree  in  chancery;  Steward  v.  Biddlecum,  2 
N.  Y.  103,  holding  attorney  empowered  to  institute  proceedings  under  nonimprison- 
ment  act,  on  debtor's  refusal  to  assign  property;  Smith  v.  Barnes,  9  Misc.  368, 
29  N.  Y.  Supp.  692,  holding  attorney  empowered  to  stipulate  that  decision  of 
court  shall  be  final;  Cox  v.  New  York  C.  &  H.  R.  R.  Co.  63  N.  Y.  414,  holding  de< 
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fendanft  attorney  empowered  to  stipulate  that  oauM  of  action  should  survive 
deaUi  of  plaintiff;  Ex  parte  Shumway,  4  Denio,  268,  holding  attorney  not  em- 
powered to  make  affidavit  of  amount  due  on  judgment;  Lusk  v.  Hastings,  1  Hill, 
656,  holding  attorney  empowered  to  receive  service  of  papers  in  cause  any  time  be- 
fore judgment  is  actually  perfected;  Hale  v.  Lawrence,  22  N.  J.  L.  72,  on  power  of 
attorneys  to  agree  in  reference  to  putting  in  new  plea  after  judgment  on  demurrer; 
Lovell  V.  Orser,  1  Bosw.  349,  on  power  of  attorney  after  judgment  to  consent  to 
defendant's  leaving  jurisdiction  of  sheriff;  Clark  v.  Richards,  3  E.  D.  Smith,  89 
(dissenting  opinion),  on  communication  between  attorney  and  client,  made  after 
judgment  and  before  execution,  being  privileged. 

—  To  settle  or  compromise  suit. 

Cited  in  Whittington  v.  Ross,  8  IlL  App.  234,  holding  state's  attorney  not  em- 
powered to  compromise  judgments  recovered  upon  forfeited  recognizances;  Der- 
wort  V.  Loomer,  21  Conn.  246,  holding  attorney  employed  to  prosecute  suit,  not 
empov^red  to  settle  suit  and  discharge  defendant. 

—  To  receWe  payment. 

Cited  in  Conner  v.  Watson,  29  N.  Y.  Civ.  Pro.  Rep.  163,  69  N.  T.  Supp.  213, 
holding  attorney  empowered  to  receive  money  coming  to  client  from  suit;  Nolan 
V.  Jackson,  16  111.  272,  holding  attorney  for  administrator  employed  to  obtain  au- 
thority to  sell  real  estate,  not  empowered  to  receive  purchase  money;  Conner  v. 
Watson,  27  Misc.  444,  69  N.  Y.  Supp.  213,  holding  attorney  of  record  empowered  to 
receive  payment  of  client's  mortgage  debt  on  partitioned  premises;  Lewis  v. 
Woodruff,  16  How.  Pr.  639,  holding  attorney  not  empowered  to  receive  liquor  in 
satisfaction  of  judgment. 

—  As  to  executions  and  their  collection. 

Cited  in  Kimball  v.  Perry,  16  Vt.  414,  holding  attorney  empowered  to  direct 
sheriff  as  to  manner  of  executing  execution;  Willard  v.  Goodrich,  31  Vt.  697.  up- 
holding authority  of  attorney  to  direct  sheriff  as  to  time  and  manner  of  enforc- 
ing an  execution;  Clark  ▼.  Randall,  9  Wis.  136,  76  A.  D.  262;  Schoregge  v.  Gk)r- 
don,  29  Minn.  367,  13  N.  W.  194, — holding  attorney  employed  to  collect  debt  for 
foreign  client  empowered  to  execute  bond  of  indemnity  to  sheriff;  Coming  v. 
Southland,  3  Hill,  662,  holding  attorney  empowered  to  authorize  deputy  sheriff  to 
bold  execution  over  return  day ;  Walters  v.  Sykes,  22  Wend.  666,  holding  attorney 
empowered  to  instruct  sheriff  to  indorse  execution  as  received  on  subseqtRnt  day ; 
Hyde  v.  Rogers,  69  Wis.  164,  17  N.  W.  127,  holding  judgment  creditor  may  direct 
sheriff  to  countermand  levy  on  debtor's  property  and  seize  property  of  joint 
debtor ;  Ansonia  Brass  k  Copper  Co.  v.  Babbitt,  74  N.  Y.  396,  on  attorney's  power 
to  direct  sheriff  as  to  holding  execution. 

Cited  in  note  in  76  A.  D.  264,  on  attorney's  powers  over  judgments  and  execu- 
tions. 
Plaintiff's  control  oyer  execution  sale. 

Cited  in  reference  note  in  44  A.  S.  R.  762,  on  plaintiff's  right  to  direct  and  con- 
trol execution  sale. 
Duties,  rights,  and  liability  of  sherllT. 

Cited  in  reference  notes  in  34  A.  D.  204,  on  discretion  of  sheriff  in  execution 
sales ;  66  A.  D.  435,  on  effect  of  sheriff's  executing  deed  on  sale  by  deputy. 

Cited  in  note  in  19  A.  D.  688,  on  power  of  sheriff  or  his  deputy  to  execute  a 
deed  on  execution. 

—  lilablllty  for  own  acts. 

Cited  in  Armstrong  v.  Garrow,  6  Cow.  466,  holding  sheriff  liable  for  money  had 
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and  received,  on  taking  note  and  discharging  defendant  from  execution;  Wehle 
V.  Conner,  69  N.  Y.  546,  on  liability  of  sheriff  for  attaching  judgment  debts, 
after  levying  upon  property,  by  virtue  of  executions  against  plaintiff. 

Distinguished  in  Acker  v.  Ledyard,  8  Barb.  614,  holding  sheriff  not  discharged 
from  liability  to  landlord  for  rent  collected,  by  paying  same  into  court  in  an- 
other action. 

—  Uabllity  for  acts  of  deputy. 

Cited  in  Moulton  v.  Norton,  5  Barb.  286,  holding  sheriff  not  liable  for  act  of 
deputy  in  serving  distress  warrants;  Dyer  v.  Tilton,  71  Me.  413,  holding  sheriff 
not  liable  for  act  of  deputy  in  "fixing  up"  execution  on  instruction  from  creditor ; 
Smith  V.  Smith,  60  N.  Y.  161,  holding  sheriff  not  liable  for  failure  to  collect 
execution  handed  to  deputy  with  instructions  not  to  levy  until  directed;  New 
Hampshire  Sav.  Bank  v.  Varnum,  1  Met.  34,  holding  sheriff  liable  for  default 
of  deputy  in  not  applying  money  received  to  satisfaction  of  executions;  Gilbert 
V.  Sharp,  2  Lans.  412,  on  ratification  by  principal  of  agent's  unauthorized  act 
relating  back  to  sustain  action  unauthorized  when  commenced. 

Cited  in  reference  notes  in  20  A.  D.  223;  33  A.  D.  224,— on  sheriff's  liabilK^ 
for  his  deputy's  torts;  41  A.  D.  296,  on  liability  of  sheriff  for  misconduct  of 
deputy;  41  A.  D.  683,  on  sheriff's  liability  for  deputy's  acts  and  defaults. 

Distinguished  in  Walden  v.  Davison,  15  Wend.  575,  holding  sheriff  liable  for 
money  collected  on  voidable  execution,  where  plaintiff  left  execution  thereof  to 
deputy;  Sheldon  v.  Paine,  10  N.  Y.  398,  7  N.  Y.  453,  holding  sheriff  liable  for 
goods  sold  by  deputy  on  credit  without  security,  where  deputy  disregards  cred- 
itor's instructions;  Ross  v.  Campbell,  19  Hun,  615,  holding  sheriff  liable  for 
money  received  by  deputy  on  execution  held  after  sixty  days;  Hawkins  v. 
Thomas,  3  Ind.  App.  399,  29  N.  £.  157,  holding  United  States  marshal  exercising 
due  care  in  selecting  not  liable  for  misconduct  of  special  deputy. 

—  While  acting  under  Instrnctlona  from  attorney  in  suit. 

Cited  in  Robinson  v.  Brennan,  11  Hun,  368,  holding  sheriff  not  liable  to  as- 
signee of  judgment  for  returning  execution  thereon  nulla  bona,  on  instructions 
from  assignor's  attorney;  Stevens  v.  Colby,  46  N.  H.  163,  holding  sheriff  not 
liable  for  defect  in  return  made  by  deputy,  under  directions  from  attorney; 
Kimball  v.  Perry,  15  Vt.  414,  holding  sheriff  not  liable  for  deputy's  failure  to 
return  execution,  where  credit  was  given  on  direction  of  attorney;  Rogers  y. 
The  Marshal  (United  States  use  of  Rogers  v.  Conklin),  1  Wall.  644,  17  L.  ed. 
714,  on  deputy's  following  instructions  from  attorney  exonerating  marshal. 
liiablllty  of  sureties  on  slieriff's  bond. 

Cited  in  Crawford  v.  Howard,  9  Ga.  314,  holding  sureties  on  sheriff's  bond 
liable  for  acts  of  deputy. 
Power  of  deputy  sheriff  to  execute  instrument. 

Cited  in  McGee  v.  Eastis,  3  Stew.  (Ala.)  307,  holding  deed  executed  by  deputy 
sheriff,  valid;  Wilson  v.  Russell,  4  Dak.  376,  31  N.  W.  645,  holding  deputy  sheriff 
may  execute  and  acknowledge,  in  name  of  sheriff,  certificate  of  sale ;  People  ex  rel. 
McAllister  v.  Lynch,  68  N.  Y.  473,  on  power  of  deputy  sheriff  to  execute  deed  and 
receive  redemption  after  expiration  of  sheriff's  term  of  office. 
Retroactive   ratification. 

Cited  in  Seeley  v.  Morgan,  17  Jones  k  S.  346,  on  validity  of  giving  force  to 
retroactive  effect  of  ratification. 
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Terre-tenant  as  necessary  party  to  scire  facias. 

Cited  in  Smith  v.  Winston,  2  How.  (Miss.)  601,  holding  terre-tenant  should 
be  made  party  to  scire  facias  to  revive  judgment  constituting  lien  on  land. 

17  AM.  DEC.  555,  TURNER  ▼.  CHILD,  12  N.  C.   (1  DEV.  L.)    188. 
Execntors  de  son  tort,  who  are. 

Cited  in  Outlaw  y.  Farmer,  71  N.  O.  31,  holding  that  agents  appointed  by 
next  of  kin  to  settle  decedent's  estate  are  not  executors  de  eon  tort. 

Cited  in  reference  notes  in  17  A.  D.  743;  22  A.  D.  719;  23  A.  D.  376, — on 
who  liable  as  executor  de  ton  tori;  45  A.  D.  778,  as  to  how  executor  de  eon  tort  is 
constituted  and  liability  of;  65  A.  D.  140,  as  to  when  intermeddling  with  gooos 
wiU  convert  one  into  executor  de  eon  tort. 

Cited  in  notes  in  85  A.  D.  424;  98  A.  S.  R.  195, — on  what  constitutes  one  an 
executor  de  eon  tort;  85  A.  D.  425,  on  what  acts  will  not  constitute  person 
executor  de  eon  tort;  98  A.  S.  R.  197,  on  acts  done  by  one  as  agent  of  another 
as  constituting  one  an  executor  de  eon  tort;  17  A.  D.  561,  562,  on  one  intermed- 
dling with  decedent's  estate  under  colorable  right  as  executor  de  eon  tort;  98 
A.  S.  R.  196,  on  acts  of  charity  or  kindness  as  constituting  one  an  executor  de 
eon  tort. 

Distinguished  in  O'Reilly  v.  Hendricks,  2  Smedes  &  M.  388, — holding  surety 
authorized  to  sell  decedent's  property  to  indemnify  himself,  not  made  thereby 
executor  de  eon  tort;  Bailey  v.  Miller,  27  N.  C.  (5  Ired.  L.)  444,  44  A.  D.  47, 
holding  grandfather  liable  as  executor  de  son  tort  to  creditor  of  deceased  father 
who  had  fraudulently  conveyed  to  infant  son,  where  grandfather  took  possession 
for  benefit  of  infant;  M'Morine  v.  Storey,  20  N.  C.  (4  Dev.  &  B.  L.)  189,  34  A. 
D.  374,  holding  executor  of  fraudulent  assignee  taking  possession  of  goods,  liable 
to  creditor  of  deceased  assignor  as  executor  de  eon  tort. 
liiablllty  of  execntors  de  son  tort. 

Cited  in  reference  notes  in  20  A.  D.  462,  on  executor  de  eon  tort;  57  A.  D. 
154,  on  liability  of  executor  de  eon  tort. 

Cited  in  note  in  55  A.  D.  439,  on  power,  title,  and  liability  of  executor  de  son 
tort. 

Province  of  jury. 

Cited  in  reference  notes  in  48  A.  S.  R.  620,  on  jury  as  judge  of  truth  of  un- 
contradicted evidence;  11  A.  S.  R.  829;  64  A.  S.  R.  214,— on  weight  of  evidence 
and  credibility  of  witnesses  as  questions  for  jury. 

17  AM.  DEC.  562,  STATE  v.  BROWN,  12  N.  C.   (1  DEV.  li.)    187. 
Sufficiency  of  description  of  property  In  indictment. 

Cited  in  State  v.  Credle,  91  N.  C.  640,  holding  "certain  cattle  beast"  suffi- 
cient description  of  injured  animal  in  indictment;  Hagerman,  Prosecutor,  v. 
State,  54  N.  J.  L.  104,  23  Atl.  357,  holding  "certain  house  mouldings,  inside 
doors,  comer  blocks,"  etc.,  sufficient  description  of  property  in  indictment;  State 
V.  Moore,  129  N.  C.  494,  55  L.R.A.  96,  39  S.  E.  626,  holding  indictment  for 
larceny  sufficient,  although  it  fails  to  charge  quantity  and  separate  value  of 
each  article;  People  v.  Jackson,  8  Barb.  637,  holding  indictment  for  stealing  ten 
promissory  notes,  called  bank  notes,  for  payment  of  divers  sums  of  money,  suffi- 
cient; State  V.  Patrick,  79  N.  C.  665,  28  A.  R.  340,  holding  indictment  for  steal- 
ing "one  pound  of  meat,"  etc.,  fatally  defective. 

Cited  in  reference  notes  in  23  A.  D.  128;  34  A.  D.  461,— on  certainty  required 
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in   indictment;   60  A.  D.  440,  as  to  certainty  with  which  indictment  should 
describe  stolen  property. 

17  AM.  DEC.  56S,  8TATB  T.  ORREIili,  12  N.  O.  (1  DBV.  Ij.)   1S9. 
Sufficiency  of  indictment. 

Cited  in  reference  notes  in  34  A.  D.  121,  on  what  caption  of  indictment  should 
show;  82  A.  S.  R.  808,  on  necessity  of  showing  time  of  offense  in  indictment; 
56  A.  D.  418,  on  alleging  day  certain  in  indictment. 

Cited  in  note  in  3  A.  S.  R.  280,  on  sufficiency  of  charging  part  of  indictment. 
«For  homicide. 

Cited  in  State  y.  Haney,  67  N.  C.  467,  holding  charge  in  indictment  that  *'of 
said  mortal  wound  deceased  did  languish,  and  then  and  there  die,"  sufficient; 
State  y.  Pate,  121  N.  C.  659,  28  S.  E.  354,  holding  indictment  charging  killing 
on  certain  date,  not  fatally  defectiye  where  eyidence  showed  deceased  was  wound- 
ed that  day  but  died  later;  State  y.  Huff,  11  Ney.  17,  on  defectiyeness  of  indict- 
ment for  murder  which  fails  to  show  death  occurred  within  year  and  day. 

Cited  in  reference  notes  in  65  A.  D.  505,  on  sufficiency  of  indictment  for  mur- 
der ;  65  A.  D.  505,  on  necessity  of  stating  time  of  death  in  indictment  for  murder. 

Cited  in  notes  in  3  L.R.A.(N.S.)   1022,  on  charge  of  time  of  death  in  indict- 
ment  for  homicide;    3  L.R.A.(N.S.)    1020,  on  charge  of  time  of  act   causing 
death  in  indictment  for  homicide;  3  L.R.A.(N.S.)    1028,  on  ^charge  of  place  of 
death  in  indictment  for  homicide. 
Variance  between  Indictment  and  proof. 

Cited  in  reference  notes  in  4  A.  S.  R.  264,  on  yariance  as  to  time  in  indict- 
ment; 56  A.  D.  418,  on  confining  proof  to  day  named  in  indictment. 

Cited  in  note  in  3  L.R.A.(N.S.)    1024,  on  correspondence  between  allegation 
and  proof  of  time  of  death  in  prosecution  for  homicide. 
Time  of  death  in  homicide  case. 

CSted  in  Louisyille,  E.  ^  St.  L.  R.  Co.  y.  Clarke,  152  U.  S.  230,  38  L.  ed. 
422,  14  Sup.  Ct.  Rep.  579,  on  rule  in  murder  cases  as  to  death  of  party  within 
year  and  day  after  receiying  wound. 

17  AM.  DEC.   565,  BUFFBRLOW  T.  NBWSOM,   12  N.  O.    (1   DEV.  Ij.) 

208. 
Estoppel  as  to  title  to  land. 

Cited  in  Grandy  v.  Bailey,  35  N.  C.  (13  Ired.  L.)  221,  holding  widow  in  pos- 
session estopped  to  deny  title  deriyed  under  husband's  deed;  Doe  ex  dem.  Gor- 
ham  y.  Brenon,  13  N.  C.  (2  Dey.  L.)  174,  holding  widow  continuing  in  posses- 
sion bound  by  sheriff's  deed  to  another,  under  execution  against  husband;  Nor- 
wood V.  Marrow,  20  N.  C.  (4  Dey.  &  B.  L.)  442,  holding  party  claiming  under 
husband,  estopped  from  denying  husband's  title,  to  defeat  wife's  dower;  Wilson 
y.  James,  79  N.  C.  349,  holding  slaye  entering  into  possession  as  tenant  of  an- 
other, estopped  from  denying  other's  title;  Brewster  v.  Striker,  1  El.  D.  Smith, 
321,  holding  heirs  in  possession  estopped  from  showing  legal  estate  in  executors. 

Cited  in  reference  note  in  39  A.  D.  334,  on  tenant's  right  to  dispute  landlord's 
title  during  tenancy. 

Cited  in  note  in  49  A.  D.  386,  on  estoppel  as  to  heirs  of  a  grantor. 
Adyerse  possession  of  highway. 

Cited  in  note  in  26  L.R.A.  452,  on  acquiring  of  title  to  highway  by  prescrip- 
tion. 
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Possessloii   of   widow » As   oonttniuuioe  of   hoBtmnd's   poMessloii. 

Cited  in  Lore  y.  McLure,  90  N.  C.  290,  6  S.  B.  247,  holding  vendor  of  land 
to  husband  who  haa  paid  price  cannot  reooyer  poasesiion  from  widow;  Den  ex 
dem.  Williams  y.  Bennett,  26  N.  C.  (4  Ired.  L.)  122,  holding  leaaor  of  mortgagee 
may  eject  widow  of  mortgagor  oontinuing  in  poasesiion. 
«As  possession  of  heirs. 

ated  in  AtweU  y.  Shook,  183  N.  C.  387,  45  S.  E.  777,  holding  possession  of 
widow  under  homestead  inures  to  benefit  of  heirs. 

17  AM.  DBC.  6«7,  JONB8  t.  HUGGINS,  12  N.  O.  (1  DBV.  Ij.)  22S. 
Byidence  as  to  handwriting. 

Cited  in  reference  notes  in  28  A.  D.  324;  35  A.  D.  732,— on  eyidence  as  to 
handwriting;  22  A.  D.  776,  on  competency  of  witness  whose  name  has  been 
forged. 

Cited  in  note  in  63  LJLA.  984,  on  competency  of  witnesses  to  ancient  hand- 
writings. 
Surrey  as  eyldenoe. 

Cited  in  reference  notes  in  39  A.  D.  686,  on  ancient  suryey  as  eyidenoe;  44 
A.  D.  135,  on  admissibility  in  eyidence  of  suryey  of  land. 
Private  map  as  evidence. 

Cited  in  Burwell  v.  Sneed,  104  N.  C.  118,  10  S.  E.  152;  Dobson  v.  Whisenhant, 
101  N.  C.  645,  8  S.  E.  126, — holding  private  map  inadmissible  as  evidence  per  se; 
Riddle  v.  Germanton,  117  N.  C.  387,  23  S.  E.  332,  on  admissibility  of  town  map 
as  evidence. 
Declarations  of  party  as  evidence. 

Cited  in  Dancy  v.  Sugg,  19  N.  C.  {2  Dev.  &  B.  L.)  515,  holding  declaration  of 
party  as  to  boundary  line,  not  evidence  for  person  claiming  under  party; 
Chaney  v.  State,  31  Ala.  342,  holding  declarations  of  prisoner  inadmissible  as 
evidence  for  himself;  Snoddy  v.  Kreutch,  3  Head,  301,  holding  mere  claim  of 
ownership  insufficient  to  establish  title. 

17  AM.  DEC.  569,  PEARSON  v.  NESBIT,  12  N.  O.  (1  DEV.  Ij.)  S15. 
SiMne  person  acting  in  different  capacities. 

Cited  in  Norfolk  Nat.  Bank  v.  Griffin,  107  N.  C.  173,  22  A.  S.  R.  868,  11  S.  E. 
1049,  holding  negotiated  promissory  note  made  payable  to  maker  for  purpose  of 
raising  money  thereon,  valid;  Justices  v.  Armstrong,  14  N.  C.  (3  Dev.  L.)  284; 
Justices  V.  Bonner,  14  N.  C.  (3  Dev.  L.)  289, — holding  bond  in  which  an 
obligor  is  an  obligee,  void;  Eason  v.  Billups,  65  N.  C.  216,  holding  order  re- 
ferring matters  in  controversy,  without  consent  of  parties,  to  attorney  of  one, 
error. 

Cited  in  reference  note  in  42  A.  D.  406,  on  right  of  same  person  to  be  both 
obligor  and  obligee  in  same  undertaking  or  both  plaintiff  and  defendant  in  the 
same  action. 
»As  plaintiff  and  defendant. 

Cited  in  McElhanon  v.  McElhanon,  63  111.  457,  holding  assignee  in  bankruptcy 
cannot  bring  action  against  himself  and  surety  on  bond;  Sweetland  y.  Porter, 
43  W.  Va.  189,  27  S.  £.  352,  sustaining  demurrer  to  declaration  wherein  one 
of  plaintiffs  is  one  of  defendants;  Newsom  v.  Newsom,  26  N.  C.  (4  Ired.  L.)  381, 
holding  judgment  obtained  by  portion  of  children  against  administrator,  void 
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where  estate  was  left  to  all;  State  v.  Bean,  44  N.  C.  (Busbee,  L.)  318,  holding 
surety  on  official  bond  cannot,  as  relator  sue  cosurety  for  default  of  principal; 
Bern  y.  Shoemaker,  7  S.  D.  510,  64  N.  W.  544,  on  administrator  suing  himself  on 
undertaking  on  appeal;  Monmouth  Invest.  Co.  v.  Means,  80  C.  C.  A.  527,  151 
Fed.   159,  on  executor  suing  coexecutor  for  benefit  of  estate. 

Cited  in  reference  notes  in  34  A.  D.  257,  on  same  party  as  plaintiff  and  de- 
fendant; 56  A.  D.  143,  on  right  to  be  both  plaintiff  and  defendant  in  the  same 
cause. 
Necessity  of  parties  to  have  adjndicatton. 

Cited  in  Skinner  v.  Moore,  19  N.  C.  (2  Dey.  k  B.  L.)   138,  30  A.  D.  155,  on 
necessity  of  parties  to  have  adjudication. 
Setting  aside  improper  Judgment  or  decree,  proper  remedy. 

Cited  in  Larkins  v.  BuUard,  88  N.  C.  35,  holding  irregular  judgment  taken 
against  infant  defendants  may  be  set  aside  eight  years  later;  England  v.  Gamer, 
84  N.  C.  212,  holding  new  action  commenced  by  summons,  proper  remedy  to  test 
validity  of  final  decree;  Arrowood  v.  Greenwood,  50  N.  C.  (5  Jones,  L.)  414,  hold- 
ing writ  of  error  proper  remedy  where  suit  was  dismissed  for  want  of  a  prosecu- 
tion bond,  although  a  sufficient  bond  had  been  filed. 

17  AM.  DEC.  571,  STATB  ▼.  YOUNGER,  12  N.  O.  (1  DEV.  L.)   S57. 
Criminality  of  conspiracy. 

Cited  in  State  v.  Wilson,  121  N.  C.  650,  28  S.  £.  416,  holding  conspiracy  to 
procure  sexual  intercourse  with  woman  through  sham  marriage,  indictable  of- 
fense; State  V.  Howard,  129  N.  C.  584,  40  S.  E.  71,  holding  conspiracy  with 
intent  to  defraud,  indictable;  Martens  v.  Reilly,  109  Wis.  464,  84  N.  W.  840,  on 
gist  of  action  being  conspiracy  in  criminal  prosecution  for  conspiring. 

Cited  in  reference  notes  in  21  A.  D.  154;  40  A.  D.  531, — as  to  what  constitutes 
conspiracy;  27  A.  D.  376;  41  A.  D.  84, — on  indictable  acts  of  conspiracy. 

Cited  in  note  in  51  A.  D.  83,  88,  on  nature  of  conspiracy. 
Indictment  for  conspiracy. 

Cited  in  United  States  v.  Dennee,  3  Woods,  47,  Fed.  Cas.  No.  14,948,  holding 
indictment  for  conspiring  to  do  unlawful  act,  good,  without  averring  means  of 
effecting  same;  State  v.  Brady,  107  N.  C.  822,  12  S.  E.  325,  holding  same  as 
to  conspiring  to  cheat  and  defraud;  State  v.  Van  Pelt,  136  N.  C.  633,  68  L.R.A. 
760,  49  S.  E.  177,  1  A.  &  £.  Ann.  Cas.  495,  holding  that  indictment  charging  re- 
ceipt of  notice  that  union  carpenters  would  not  work  material  from  prosecutor's 
shop  does  not  charge  conspiracy. 

17  AM.  DEO.  578,  STATE  ▼.  MUMFORD,  12  N.  €.   (1  DEV.  li.)   519. 
What  constitutes  perjury. 

Cited  in  reference  note  in  28  A.  D.  345,  on  what  constitutes  perjury. 
Indictment  for  perjury. 

Cited  in  reference  notes  in  28  A.  S.  R.  915,  on  sufficiency  of  indictment  for 
perjury;  48  A.  D.  703;  56  A.  D.  160,— on  what  indictment  for  perjury  must 
allege. 
»  SuflSciency  of,  as  to  materiality  of  evidence. 

Cited  in  State  v.  Wakefield,  9  Mo.  App.  326,  holding  allegation  in  indictment 
for  perjury  that  it  was  material  matter  in  examination  of  cause,  sufficient; 
State  V.  Davis,  69  N.  C.  495,  holding  general  allegation  that  question  became 
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material  in  indictment  for  perjury,  sufficient;  Kiier  y.  People,  211  111.  407,  71 
N.  E.  1036,  holding  indictment  for  perjury  which  alleges  certain  false  testimony 
to  be  material,  without  stating  particular  application  thereof,  sufficient;  State 
T.  Holden,  48  Mo.  93,  holding  allegation  thai  "said  eyidenoe  was  material  to 
issues,"  insufficient  in  indictment  for  perjury;  Smith  v.  State,  1  Tex.  App.  620, 
holding  averment  that  accused  swore  falsely  as  to  position  of  party  assaulting 
another,  insufficient  to  show  testimony  was  material. 

Cited  in  note  in  124  A.  S.  R.  667,  on  necessity  of  all^aUon  of  facts  showing 
materiality  of  testimony  in  indictment  for  perjury. 

—  As  to  false  swearing. 

Cited  in  King  y.  State,  108  Qa.  263,  30  S.  E.  80,  holding  indictment  for  per- 
jury alleging  that  certain  testimony  therein  set  forth  was  false,  sufficient;  Gandy 
y.  State,  23  Neb.  436,  36  N.  W.  817,  on  necessity  of  state  proying  what 
was  sworn  to  by  accused  falsely,  on  indictment  for  perjury. 

Cited  in  notes  in  86  A.  D.  498,  on  alleging  materiality  of  false  swearing  in  in- 
dictment for  perjury;  124  A.  S.  R.  671,  on  allegation  of  falsity  of  testimony  in 
indiclanent  for  perjury;  85  A.  D.  498,  on  n^atiying  false  matter  in  indictment 
for  perjury. 

17   AM.   DEC.   576,   GUYNNB  t.   CINCINNATI,   S   OHIO,   24. 
Right  to  dower. 

Cited  in  Wheeler  y.  Kirtland,  27  N.  J.  Eq.  534,  holding  wife  has  interest  in 
award  paid  for  condemned  land,  by  reason  of  inchoate  right  of  dower;  Re  Alex- 
ander, 53  N.  J.  Eq.  96,  30  Atl.  817,  on  inchoate  right  of  dower. 

Cited  in  reference  note  in  68  A.  S.  R.  432,  on  dower  in  lands  giyen  for  public 
uses. 

Cited  in  note  in  18  L.R.A.  79,  on  wife's  right  of  dower  in  lands  dedicated  or 
condemned   to   public  use. 

—  Wlien  barred  or  lost. 

Cited  in  Venable  y.  Wabash  Western  R.  Co.  112  Mo.  103,  18  L.R.A.  68,  20  S. 
W.  493,  holding  dedication  to  railway  company  of  right  of  way  through  land  bars 
widow's  dower;  Weaver  v.  Gregg,  6  Ohio  St.  547,  67  A.  D.  355;  Haggerty  y.  Wag- 
ner, 148  Ind.  625,  39  L.R.A.  384,  48  N.  E.  366, — holding  wife  of  cotenant  in  parti- 
tion suit  loses  dower  on  sale  resulting  from  suit;  Duncan  y.  Terre  Haute,  86  Ind. 
104,  holding  grant  of  land  by  husband  to  municipal  corporatism  for  use  as  street 
bars  wife's  dower;  Steel  y.  Board  of  Education,  1  Ohio  Dec.  276,  31  Ohio  L.  J. 
84,  holding  widow  not  entitled  to  dower  in  real  estate  granted  to  board  of  edu- 
cation for  school  purposes;  Little  Miami  R.  Co.  y.  Jones,  3  Ohio  Dec.  Reprint,  219, 
holding  widow  not  entitled  to  dower  in  property  condemned  by  statute,  on  full 
compensation  to  husband ;  Arnold  y.  Buffalo,  R.  ^  P.  R.  Co.  32  Pa.  Super.  Ct.  452, 
holding  wife  loses  inchoate  dower  on  construction  of  public  railroad  over  hus- 
band's land;  Bleyins  y.  Smith,  104  Mo.  683,  13  L.R.A.  441,  16  S.  W.  213,  on  sale 
under  tax  judgment  barring  dower  of  widow  not  party  to  suit;  Baker  y.  Atchi- 
son, T.  &  S.  F.  R.  Co.  122  Mo.  396,  30  S.  W.  301  (dissenting  opinion),  on  oonyey- 
ance  of  land  to  grantee,  who  conyeyed  to  railroad  company  for  right  of  way, 
barring  widow's  dower. 

17  AM.  DEC.   577,  ZERBT  T.  WHiSON,  8  OHIO,  42. 
Subscribing  witness  to  writing  as  yritness  to  prove  execution. 

Cited  in  Gaines  y.  Scott,  7  Ohio  C.  C.  447,  4  Ohio,  C.  D.  673,  holding  assign- 
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ment  inadmissible ,  because  not  proved  by  testimony  of  subscribing  witness; 
Warner  v.  Baltimore  &  0.  R.  Co.  31  Ohio  St.  265,  holding  subscribing  witness  to 
release  must  be  called,  or  absence  accounted  for,  before  examining  other  witnesses; 
Garrett  y.  Hanshue,  63  Ohio  St.  482,  35  L.R.A.  321,  42  N.  E.  256,  on  necessity  of 
calling  or  accounting  for  absence  of  subscribing  witness,  to  prove  execution  of 
writing. 

Cited  in  reference  note  in  29  A.  D.  249,  on  necessity  of  producing  subscribing 
witness  to  instrument  to  prove  its  execution. 

Cited  in  note  in  35  L.R.A.  346,  347,  on  admissions  by  adverse  party  dispensing 
with  necessity  of  calling  subscribing  witnesses  to  instrument. 

Distinguished  in  Simmons  v.  State,  7  Ohio,  pt.  1,  p.  116,  holding  subscribing 
witness  to  note  need  not  be  called  on  indictment  for  forging  said  note. 

17  AM.  DEO.  679,  WHiKINS  Y.  PHILIPS,  S  OHIO,  49. 
Statute  of  limitations  affecting  all  of  same  interest. 

Cited  in  Massie  v.  Matthews,  12  Ohio,  351,  holding  right  to  review  decree  saved 
by  statute  of  limitations  to  one  inures  to  benefit  of  all;  Sturges  v.  Longworth,  1 
Ohio  St.  544,  holding  rights  of  defendant  saved  by  statute  of  limitations  inures 
to  benefit  of  codefendant,  where  interests  are  joint  and  inseparable;  Snider  v. 
Young,  72  Ohio  St.  494,  74  N.  E.  822,  holding  proceeding  in  error  commenced 
within  limitation  of  statute  as  to  part,  conmienced  as  to  all  united  in  interest; 
Secor  V.  Witter,  39  Ohio  St.  218,  holding  partner  omitted  from  petition  in  error, 
allowed  to  come  in  after  time  for  filing  petition  has  elapsed ;  Moore  v.  Armstrong, 
10  Ohio,  11,  36  A.  D.  63,  holding  disability  which  under  limitation  act  saves  estate 
of  heir  does  not  protect  other  heirs;  Trimble  v.  Longworth,  13  Ohio  St.  431,  hold- 
ing disability  which  under  statute  gives  heir  right  to  review  does  not  inure  to 
benefit  of  heirs  otherwise  barred;  Roll  v.  Riddle,  5  Ohio  Dec  Reprint,  232,  hold- 
ing action  by  heirs  to  recover  possession  of  real  estate  not  barred  by  statute, 
where  one  is  infant;  Moore  v.  Chittenden,  39  Ohio  St.  563  (dissenting  opinion), 
on  service  on  one  defendant  saving  case  as  to  all. 

Cited  in  reference  note  in  44  A.  D.  328,  on  running  of  limitations  against  one 
cotenant  only. 

Cited  in  note  in  49  A.  S.  R.  713,  on  effect  of  disability  of  one  of  several  persons 
entitled  jointly  to  seek  review  of  judgment. 

Not  followed  in  Shannon  v.  Dunn,  8  Blackf.  182;  Moore  v.  Capps,  9  Dl.  315, — 
holding  right  to  writ  of  error  saved  by  statute  to  infant  plaintiff  does  not  inure 
to  benefit  of  plaintiffs  otherwise  barred. 

17  AM.  DEC.  580,  RHODES  t.  LINDLY,  S  OHIO,  51. 
Negotiability  of  note. 

Cited  in  White  v.  Richmond,  16  Ohio,  6  (dissenting  opinion),  on  negotiability 
of  note  for  certain  sum  "in  current  funds  of  state." 

Cited  in  reference  notes  in  38  A.  D.  433,  on  negotiability  of  note  payable  in 
something  other  than  money;  25  A.  D.  455,  on  note  payable  in  merchandise. 

Cited  in  note  in  125  A.  S.  R.  197,  on  effect  of  provision  for  payment  in  other 
commodities  than  money  on  negotiability  of  instnmients. 

Distinguished  in  Fallis  t.  Griffith,  Wright  (Ohio)  303,  on  negotiability  of 
note. 
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17  AM.  DIX).  681,  POTTS  ▼.  RIDSSi,  S  OHIO,  70. 

Rli^ts  and  liabilities  of  acent  ooYenantins  in  individual  name. 

Cited  ia  Miller  y.  Beebe,  Wright  (Ohio)  431,  holding  party  with  whom  core* 
nant  was  made  to  pay  others  certain  sums  maj  sue  thereon ;  Lockwood  y.  Gilaon, 
12  Ohio  St.  526,  holding  grantor  described  as  administratrix  of  another,  but 
cpyftnanting  indiyidually,  indiyidually  liable  on  coyenant. 

Cited  in  reference  note  in  29  A.  D.  567,  as  to  when  agent  must  sue  on  contract 
in  his  name. 

17  AM.  DEC.  582,  BURNBT  ▼.  CINCINNATI,  8  OHIO,  78. 
Equitable  Jarisdictlon » To  restrain  collection  of  tax. 

Cited  in  Commercial  Bank  v.  Bowmcji,  1  Handy  (Ohio)  246,  holding  equity  will 
restrain  county  treasurer  from  collecting  tax  illegally  assessed;  Jones  v.  Gerke, 
2  Cin.  Sup.  Ct.  Rep.  500,  holding  equity  will  restrain  collection  of  illegal  assess- 
ment by  county  treasurer  for  improying  yillage  street;  Culbertson  y.  Cincinnati, 
16  Ohio,  574,  holding  equity  empowered  to  restrain  collection  of  tax  leyied  by 
city  council  without  authority;  Coulson  y.  Portland,  Deady,  481,  Fed.  Cas.  No. 
3,275,  holding  equity  cannot  restrain  municipal  corporation  from  collecting  tax 
under  yoid  ordinance,  on  single  property  holder's  complaint;  Clayton  y.  Laf argue, 
23  Ark.  137,  holding  equity  not  authorized  to  restrain  collection  of  taxes  alleged  to 
be  erroneously  assessed  upon  land;  Williams  y.  Detroit,  2  Mich.  560,  holding 
equity  not  empowered  to  restrain  collection  of  authorized  assessment  by  com- 
mon council;  English  y.  Smock,  34  Ind.  115,  7  A.  R.  215,  holding  equity  will  en- 
join commissioners  from  issuing  bonds,  where  interest-paying  period  is  contrary 
to  statute;  Carroll  y.  Perry,  4  McLean,  25,  Fed.  Cas.  No.  2,456,  holding  Federal 
court  cannot  restrain  county  treasurer  from  granting  deeds  of  property  sold  for 
taxes ;  Hallenbeck  y.  Hahn,  2  Neb.  377  ( dissenting  opinion ) ,  on  power  of  equity  to 
restrain  collection  of  tax;  Floyd  y.  Gilbreath,  27  Ark.  675  (dissenting  opinion), 
on  power  of  equity  to  restrain  collection  of  illegal  taxes;  Stephan  y.  Daniels,  27 
Ohio  St.  527,  on  recoyering  amount  paid  county  treasurer  on  illegal  assessment. 

Cited  in  reference  notes  in  17  A.  D.  608;  56  A.  D.  355,— on  injunction  to  re- 
strain collection  of  taxes;  63  A.  D.  86,  on  injunction  against  tax  sale. 

Cited  in  notes  in  20  L.  ed.  U.  S.  66,  as  to  when  injunction  to  restrain  collection 
of  tax  will  be  granted;  22  L.R.A.  707,  on  injunction  against  collection  of  illegal 
taxes;  60  A.  D.  109,  on  right  to  enjoin  collection  of  taxes  and  assessments. 

Distinguished  in  Cincinnati  Gaslight  ^  Coke  Co.  y.  Bowman,  1  Handy  (Ohio) 
289,  holding  equity  not  empowered  to  restrain  county  treasurer  from  collecting 
alleged  illegal  state  tax. 
—  As  to  dond  upon  title. 

Cited  in  Dickerson  y.  Nelson,  4  Ind.  160,  holding  equity  will  enjoin  leyying  of 
execution  on  land  which  will  cast  cloud  on  title;  Tear  y.  Mathews,  Wright  (Ohio) 
371,  holding  equity  will  restrain  casting  of  cloud  upon  title  by  leyy  thereon  as 
property  of  another;  Dean  y.  Madison,  9  Wis.  402,  holding  action  maintainable 
to  set  aside  tax  certificates  as  cloud  upon  title ;  Riddle  y.  Bryan,  5  Ohio,  48,  hold- 
ing equity  has  jurisdiction  of  bill  to  quiet  title  of  certain  land;  Rhea  y.  Dick, 
34  Ohio  St.  420, — ^hoMing  party  in  possession  may  maintain  action  to  quiet  title 
against  another  claiming  adyerse  interest;  Logan  y.  Clough,  2  Colo.  323,  on  power 
of  equity  to  restrain  probate  judge  ^rom  casting  cloud  upon  title  by  sale  of  prop- 
erty; Haryey  y.  Jones,  1  Disney  (Ohio)  65,  on  construction  of  statute  in  refer- 
ence to  holder  of  legal  title  filing  petition  against  another  claimant. 
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Cited  in  note  in  8  L.ILA.  729,  on  preventive  remedy  in  equity  against  casting 
cloud  on  title. 

Distinguished  in  Wabash  R.  Co.  v.  Toledo  k  W.  Elevator  Co.  7  Ohio  N.  P.  198, 
on  maintaining  suit  in  equity  to  quiet  title. 

17  AM.  DEC.  585,  BACKUS  ▼.  McCOY,  8  OHIO,  211. 

Followed  without  discussion  in  Spurk  v.  Vangundy,  3  Ohio,  307;  Robinson  v. 
Neil,  3  Ohio,  525. 
Covenant  in  deed. 

Cited  in  Wade  v.  Comstock,  11  Ohio  St.  71,  on  liability  of  grantor  warranting 
title  and  subsequently  defeating  same. 

Cited  in  reference  note  in  43  A.  D.  597,  on  effect  of  covenant  of  seisin. 

Cited  in  notes  in  47  A.  D.  570,  on  covenants  of  seisin ;  125  A.  S.  R.  446,  on  what 
satisfies  a  covenant  of  seisin. 

Distinguished  in  Brandt  v.  Foster,  5  Iowa,  287,  holding  covenant  of  seisin  means 
covenantor  is  seised  of  indefeasible  estate. 
»When  passes  with  land. 

Cited  in  Dickson  v.  Desire,  23  Mo.  151,  66  A.  D.  661,  holding  covenant  of 
seisin  inures  to  benefit  of  subsequent  transferee  in  possession  at  time  of  breach; 
Wead  v.  Larkin,  54  111.  489,  5  A.  R.  149,  holding  covenant  of  warranty  by  one  not 
in  possession  passes  to  second  grantee,  whose  grantor  took  possession ;  Richard  v. 
Bent,  59  111.  38,  14  A.  R.  1,  holding  remote  grantee  may  maintain  action  against 
original  grantor  upon  covenant  against  encumbrances;  Schofield  v.  Iowa  Home- 
stead Co.  32  Iowa,  317,  7  A.  R.  197,  holding  same  as  to  covenant  of  seisin;  King 
V.  Kerr,  5  Ohio,  154,  22  A.  D.  777,  holding  covenant  of  warranty  passes  to  assignee 
of  remote  grantee,  where  no  eviction  intervenes;  Gardner  v.  Letson,  5  Ohio  N.  P. 
112,  8  Ohio  S.  &  C.  P.  Dec.  256,  holding  covenant  against  encumbrances  run  with 
land  until  encumbrances  are  removed;  Foote  v.  Burnet,  10  Ohio,  317,  36  A.  D. 
90,  holding  covenant  against  encumbrances  runs  with  land,  entitling  remote 
grantee  to  recover  for  breach;  Lescateet  v.  Rickner,  16  Ohio  C.  C.  461,  9  Ohio  C.  D. 
422,  holding  covenant  against  encumbrances  runs  with  land  and  goes  to  devisee. 

Cited  in  reference  notes  in  36  A.  D.  94,  on  what  covenants  run  with  land;  49 
A.  D.  444,  on  covenants  of  seisin  running  with  land. 

Cited  in  notes  in  56  A.  R.  167,  on  covenants  of  seisin  running  with  the  land ;  82 
A.  S.  R.  685,  on  covenants  of  seisin  and  right  to  convey  running  with  the  land. 

Distinguished   in  Beddoe  v.  Wadsworth,  21   Wend.   120,  holding  assignee   of 
covenants  may  maintain  action  thereon    upon  eviction  although  original  grantor 
had  no  title;  Boyd  v.  Belmont,  58  How.  Pr.  513,  holding  covenant  against  encum- 
brances passes  with  land,  enabling  assignee  to  bring  action  thereon. 
«  Wben  does  not  pass  with  land. 

Cited  in  Pike  v.  Galvin,  29  Me.  183,  holding  covenant  of  warranty  will  not  run 
with  land  where  covenantor  was  not  seised  of  fee  simple;  Devore  v.  Sunderland, 
17  Ohio,  52,  49  A.  D.  442,  holding  remote  grantee  cannot  recover  against  original 
grantor,  conveying  without  possession,  for  breach  of  covenant  of  seisin:  Mains 
v.  Henkle,  2  Ohio  Dec.  Reprint,  530,  holding  covenants  do  not  run  with  land 
where,  because  of  lack  of  possession,  only  an  equity  is  conveyed. 

Cited  in  reference  note  in  44  A.  D.  534,  on  covenants  of  seisin  and  right  to  con- 
vey as  mere  personal  covenants  that  can  not  be  assigned. 

Distinguished  in  St.  Clair  v.  Williams,  7  Ohio,  pt.  2,  p.  110,  holding  right  of 
action  on  covenant  of  warranty  does  not  pass  to  widow  holding  life  estate 
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When  oorenmnt  1»roken. 

Cited  in  Doyle  y.  Teas,  6  IlL  202,  on  breach  of  oorenant  in  deed;  Chapman  t. 
Kimball,  7  Neb.  399,  holding  covenant  against  encumbrances  broken  at  time  of 
conveyance  where  lien  for  taxes  exists;  Curtis  v.  Brannon,  98  Tenn.  163,  69 
UR^.  760,  38  S.  W.  1073,  holding  covenant  of  seisin  broken  immediately  where 
covenantor  held  only  life  estate;  Qest  t.  Kenner,  2  Handy  (Ohio)  86;  Scott  v. 
Twiss,  4  Neb.  133,  holding  covenant  of  seisin  in  conveyance  from  grantor  having 
possession  under  claim  of  title,  unbroken  while  grantee  remains  unevicted. 

Cited  in  reference  notes  in  50  A.  D.  766,  on  what  constitutes  breach  of  covenant 
of  seisin;  25  A.  S.  R.  711,  as  to  when  covenant  of  seisin  in  deed  is  broken. 

Cited  in  notes  in  125  A.  S.  R.  448,  452,  453,  as  to  when  breach  of  covenant  of 
seisin  occurs;  6  LJI.A.  360,  361,  on  what  is  breach  of  covenant  of  seisin. 
Wben  action  for  breach  of  covenant  lies. 

Cited  in  Bets  v.  Bryan,  39  Ohio  St.  320,  10  Ohio  L.  J.  263,  holding  original 
grantee  cannot  sue  grantor  for  breach  of  covenants  broken,  after  property  has 
passed  to  another;  Williams  v.  Holcomb,  4  Ohio  L.  J.  1147,  holding  mortgagee  of 
gprantee  proper  party  to  sue  for  breach  of  warranty  on  eviction  of  mortgagor. 

Cited  in  note  in  17  L.R.A.(NS.)  1187,  on  necessity  of  eviction  to  maintenance 
of  action  for  breach  of  covenant  of  seisin  or  right  to  convey. 

Distinguished  in  Shell  v.  Evans,  6  Ohio  N.  P.  230,  7  Ohio  S.  &  C.  P.  Dec.  501, 
holding  proof  of  eviction  unnecessary  in  action  for  breach  of  covenant,  where 
covenantor  was  not  seized  at  time  of  conveyance;  Stanbaugh  v.  Smith,  23  Ohio 
St.  584,  holding  proof  of  eviction  unnecessary  in  action  on  covenant  against  en- 
cumbrances. 
'Who  may  sue  for  breach  of  coTcnant. 

Cited  in  notes  in  15  £.  R.  C.  250,  on  who  can  take  advantage  of  covenants  nm* 
ning  with  the  land;  14  L.RJ1.(N.S.)  515,  on  right  of  remote  grantee  to  sue  for 
breach  of  covenant  when  covenantor  had  neither  title  nor  possession. 
Seisin  In  fact  as  sustaining  covenant. 

Cited  in  Watts  v.  Parker,  27  111.  224,  holding  seisin  in  fact  will  sustain  coven- 
ant that  grantor  is  seised  of  estate  in  fee  simple;  Parker  v.  Brown,  15  N.  H.  176, 
holding  seiSA  in  fact,  without  good  title,  will  not  support  covenants  of  seisin  in 
fee;  Barker  v.  Blanchard,  5  Ohio  N.  P.  398,  7  Ohio  S.  k  C.  P.  Dec.  537,  on  seisin  in 
fact  sustaining  covenant  in  deed. 
Measure  of  damages  for  breach  of  covenant. 

Cited  in  Conklin  v.  Hancock,  67  Ohio  St.  455,  66  N.  E.  518,  holding  measure  of 
damages  for  breach  of  covenant  of  seisin  is  consideration  with  interest;  Swafford 
T.  Whipple,  3  G.  Greene,  261,  54  A.  D.  498,  holding  measure  of  damages  for  breach 
of  covenant  of  warranty  is  consideration  paid  and  interest;  Vail  v.  Junction  R. 
Co.  1  Cin.  Sup.  Ct.  Rep.  571,  holding  damages  for  breach  of  covenants  in  deed  re- 
coverable by  assignee  thereof  are  measured  by  consideration  actually  paid  and 
interest;  McAlpin  v.  Woodruff,  11  Ohio  St.  120,  holding  measure  of  damages  for 
eviction  from  one  third  of  demised  premises  is  one  third  of  rent  payable  under 
lease;  King  v.  Kerr,  5  Ohio,  154,  22  A.  D.  777,  holding  measure  of  damages  for 
breach  of  covenant  of  warranty  is  consideration  received  by  warrantor  and  inter- 
est; Wetzell  V.  Richer eek,  53  Ohio  St.  62,  40  N.  E.  1004,  holding  measure  of 
damages  for  breach  of  covenants  in  lease  is  consideration  paid  for  lease,  with  in- 
terest; Curtis  V.  Brannon,  98  Tenn.  153,  69  L.R.A.  760,  38  S.  W.  1073,  holding 
▼endee  allowed  for  permanent  improvements  and  taxes,  with  purchase  money  and 
interest,  on  breach  of  covenant  of  seisin;  Mecklem  v.  Blake,  22  Wis.  495,  99  A. 
Am.  Dec.  Vol.  III.— 29. 
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D.  68,  holding  grantee  can  recover  only  nominal  damages  for  breach  of  covenant 
of  seisin  without  eviction;  Davis  v.  Smith,  5  Ga.  274,  48  A.  D.  279;  Allen  v. 
McCoy,  8  Ohio,  418,  on  damages  for  breach  of  covenant  of  seisin;  Eaton  v. 
Lyman,  30  Wis.  41  (dissenting  opinion),  on  right  to  maintain  action  for  nominal 
damages  for  breach  of  covenants  in  deed. 

Cited  in  reference  notes  in  39  A.  D.  697,  on  measure  of  damages  for  breach  of 
covenant  of  seisin;  66  A.  D.  670,  on  measure  of  damages  for  breach  of  warranty  oi 
title  to  land. 

Cited  in  notes  in  99  A.  D.  73,  on  measure  of  damages  for  breach  of  covenant 
of  seisin  or  good  right  to  convey;  126  A.  S.  R.  468,  on  measure  of  damages  for 
breach  of  covenant  of  seisin ;  125  A.  S.  R.  464,  on  measure  of  damages  for  partial 
breach  of  covenant  of  seisin. 

17  AM.  DEC.  590,  DIXON  ▼.  EWING,  S  OHIO,  280. 
When  relation  of  principal  and  surety  exists. 

Cited  in  Commercial  Bank  v.  Western  Reserve  Bank,  11  Ohio,  444,  38  A.  D.  739, 
holding  relation  of  principal  and  surety  continues  after  judgment. 

Cited  in  note  in  68  L.R.A.  666,  on  judgment  against  principal  and  surety  as 
merger  of  relation. 

Distinguished  in  Findlay  v.  Bank  of  United  States,  2  McLean,  44,  Fed.  Cas. 
No.  4,791,  holding  judgment  against  accommodation  indorser,   as  surety,   and 
drawer,  merges  relation  of  principal  and  surety. 
Rights  of  sureties. 

Cited  in  notes  in  54  A.  S.  R.  268,  on  right  of  sureties  to  equitable  relief  against 
judgment,  decree,  or  other  judicial  determination;  30  L.R.A.  667,  on  injunction  on 
behalf  of  surety  against  judgment  for  matters  arising  subsequently  to  their  rendi- 
tion. 
Discharge  of  surety  by  act  of  creditor. 

Cited  in  Diinham  v.  Downer,  31  Vt.  249,  holding  extending  time  of  payment  of 
judgment  against  maker  of  note  by  holder  discharges  sureties ;  La  Farge  v.  Herter, 
11  Barb.  169,  holding  taking  mortgage  from  principal,  in  full  payment  of  judg- 
ment, discharges  surety. 

Cited  in  reference  notes  in  29  A.  D.  226,  on  what  acts  of  creditor  discharge 
surety;  20  A.  D.  179;  33  A.  D.  621;  42  A.  D.  629;  46  A.  D.  434,— on  surety's 
release  by  indulgence  to  principal. 
»By  releasing  principal,  or  abandoning  levy  on  his  property. 

Cited  in  Hubbell  v.  Carpenter,  6  Barb.  620,  holding  agreement  to  release  prin- 
cipal debtor  from  obligation  discharges  surety;  Hawkins  v.  Mims,  36  Ark.  146, 
38  A.  R.  30,  holding  release  and  subsequent  insolvency  of  imprisoned  receiver, 
without  payment,  with  assent  of  creditor,  will  not  discharge  surety;  Hyde  ▼. 
Rogers,  59  Wis.  164,  17  N.  W.  127,  on  release  of  principal  debtor's  property  dis- 
charging surety;  Day  v.  Ramey,  40  Ohio  St.  446,  holding  abandonment  of  levy 
on  principal  debtor's  land  discharges  nonconsenting  surety  to  that  extent;  Drexel 
V.  Pusey,  67  Neb.  30,  77  N.  W.  361,  holding  release  of  debtor's  property  from  judg- 
ment on  note  discharges  nonconsenting  accommodation  indorser  jn'o  ianto;  Ma- 
quoketa  v.  Willey,  35  Iowa,  323,  holding  consent  to  release  of  property  from 
levy  by  principal  discharges  surety  in  proportion  to  value  of  property;  Sherraden 
V.  Parker,  24  Iowa,  28,  holding  release  of  personal  property  of  principal  judgment 
debtor  from  levy  discharges  surety  not  consenting. 
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—  By  releastnir  oosnrety. 

Cited  in  Rice  v.  Morton,  19  Mo.  263,  holding  releasing  surety  from  execution  to 
extent  of  portion  of  dtbt  discharges  cosurety  to  same  extent. 

17  AM.  DEC.  591,  McCOY  T.  GAIXOWAY,  S  OHIO,  282. 

Parol  erldenoe  as  to  land  intended. 

Cited  in  Lamar  v.  Minter,  13  Ala.  31,  holding  parol  evidence  inadmissible  to 
show  that  larger  portion  than  that  mentioned  in  deed  was  intended;  Resurrection 
Gold  Min.  Co.  ▼.  Fortune  Gold  Min.  Co.  64  C.  C.  A.  180,  129  Fed.  668,  holding 
parol  evidence  inadmissible  to  substitute  call  for  monument  in  place  of  original 
monument  in  conveyance;  Stroud  v.  Springfield,  28  Tex.  649,  holding  common 
reputation  in  neighborhood  with  reg^d  to  boundaries,  inadmissible  when  not 
limited  to  time  €mte  litem  moiam;  Guilmartin  v.  Wood,  76  Ala.  204,  on  admissi- 
bility of  parol  evidence  in  reference  to  description  in  deed. 

Cited  in  reference  note  in  70  A.  D.  61,  on  parol  evidence  to  identify  boundary. 
Courses  and  distances  as  oontrollinfr. 

Cited  in  Pollard  v.  Shively,  5  Colo.  309,  holding  monuments  relied  upon  to 
eontrol  courses  and  distances  must  be  bound  as  called  for;  Riley  v.  GrifiOn,  16 
Ga.  141,  60  A.  D.  726,  holding  natural  object  better  evidence  than  courses  and 
distances  in  identifying  land;  Britton  v.  Ferry,  14  Mich.  53,  holding  quarter 
posts  set  by  virtue  of  land  laws  govern  in  preference  to  boundaries  by  courses 
and  distances;  Neff  v.  City  &  Suburban  Bldg.  ^  Loan  Co.  1  Ohio  N.  P.  96,  1 
Ohio  Dec.  120,  on  comer  standing  where  course  and  distance  lead. 

Cited  in  reference  notes  in  34  A.  D.  105,  as  to  which  boundaries  will  prevail; 
88  A.  D.  701,  on  monumoits  or  natural  objects  as  controlling  courses,  distances, 
quantity,  and  description. 

17  AM.  DEO.  594,  HARLAN  ▼.  READ,  8  OHIO,  285. 
Defenses  to  note. 

Cited  in  Pulsifer  v.  Hotchkiss,  12  Conn.  234,  holding  defendant  in  action  on 
note  cannot  plead  partial  failure  oi  consideration  because  of  false  representations; 
State  V.  Collins,  6  Ohio,  126,  on  partial  failure  of  consideration  of  note  constituting 
no  defense  at  law. 

Cited  in  reference  note  in  33  A.  S.  R.  247,  on  fraud  as  defense  to  negotiable 
instrument. 

Cited  in  note  in  39  A.  D.  595,  on  result  where  part  consideration  for  note  is 
void  and  part  valid. 

17  AM.  DEO.  595,  GIST  T.  LYBRAND,  8  OHIO,  807. 
Place  of  demand. 

Cited  in  reference  note  in  45  A.  D.  467,  as  to  place  of  demand  of  payment  of 
note  when  maker  does  not  live  at  place  of  date. 
Effect  of  maker*8  removal  from  state. 

Cited  in  reference  notes  in  59  A.  D.  178,  on  removal  of  maker  as  excusing 
demand  of  payment;  37  A.  D.  456,  on  abscondence  of  maker  of  note  as  alTecting 
necessity  for  demand  to  hold  indorser;  39  A.  D.  736,  on  maker's  waiver  of 
demand. 

Cited  in  note  in  13  A.  D.  346,  on  effect  of  maker's  removal  from  state  before 
maturity  of  note. 
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Notice  by  mail. 

Cited  in  reference  notes  in  35  A.  D.  214,  on  notice  to  drawer  or  indorser  bj 
mail;  36  A.  D.  127,  on  notice  by  mail  of  nonpayment  of  note;  38  A.  D.  460,  on 
effect  of  notice  by  mail  to  indorser;  27  A.  D.  508;  38  A.  D.  201;  35  A.  R.  487,^ 
on  siifficiency  of  notice  by  mail  to  indorser  of  note. 

Cited  in  note  in  43  A.  D.  226,  on  sufficiency  of  notice  of  protest  by  mail  to 
indorser  living  at  two  places  alternately. 

17  AM.  DEC.  597,  DABNBY  Y.  MANNING,  S  OHIO,  S21. 
Title  to  property. 

Cited  in  Steele  v.  Farber,  37  Mo.  71,  holding  lawful  possession  of  property 
passes  to  mortgagee  with  power  of  sale. 

—  Executor's  title  under  will. 

Cited  in  Williams  v.  Veach,  17  Ohio,  171,  40  A.  D.  458,  holding  power  to  sell 
real  estate  conferred  upon  executors  vests  property  in  fee  simple  in  executors; 
Roberts  v.  Roberts,  1  Disney  (Ohio)  177,  holding  devise  of  property  to  wife  for 
life,  to  be  managed  by  executors,  gives  executors  right  of  possession;  Barkman 
V.  Hain,  5  Ohio,  N.  P.  508,  5  Ohio  S.  A  C.  P.  Dec.  474;  Elstner  v.  Fife,  32  Ohio 
St.  358, — holding  title  to  property  directed  to  be  sold  by  executors  for  benefit 
of  legatees  passes  to  testators  heirs,  subject  to  excution  of  power;  Simmons  v. 
Spratt,  26  Fla.  440,  0  L.R.A.  343,  8  So.  123,  holding  provision  that  residue  be 
divided  between  children  does  not  vest  legal  title  thereto  in  executors;  Neff  v. 
Neff,  3  Ohio  Dec.  Reprint,  75,  holding  executors  directed  by  will  to  sell  property 
at  earliest  period  deemed  proper  hold  as  trustees;  Clark  v.  Homthal,  47  Miss. 
434,  on  power  to  sell  surviving  to  executor  where  coexecutor  failed  to  qualify. 

Cited  in  reference  notes  in  22  A.  D.  567,  on  estate  of  executors  in  lands  which 
will  provided  shall  be  sold;  33  A.  D.  08,  on  effect  of  power  of  sale  given  to 
executor;  40  A.  D.  458,  as  to  when  executors  take  an  interest  in  land  intrusted 
to  them  to  sell. 

—  Under  irregular  court  order. 

Cited  in  Ewing  v.  Higby,  7  Ohio  pt.  1,  p.  108,  28  A.  D.  633,  holding  purchaser 
of  property  under  irregular  court  order  holds  good  title  imtil  order  reversed; 
Blitz  V.  Moran,  17  Colo.  App.  253,  67  Pac.  1020,  on  validity  of  title  conveyed  by 
commissioner  erroneously  appointed  by  court. 
Effect  of  reversal  on  rights  of  parties. 

Cited  in  reference  notes  in  26  A.  D.  415,  on  rights  of  parties  on  reversal  of 
judgment;  54  A.  D.  455,  on  reversal  of  erroneous  judgment  as  affecting  rights 
of  third  persons  acquired  thereunder;  20  A.  D.  372,  on  conclusiveness  of  erroneous 
judgments  until  reversed. 
Statute  of  uses. 

Cited  in  note  in  78  A.  D.  400,  on  construction  of  statute  of  uses  regarding 
special  or  active  trusts. 

17  AM.  DEO.  601,  WINTHROP  v.  HUNTINGTON,  8  OHIO,  527. 
Recovery  for  improvements  on  eviction. 

Cited  in  Raymond  v.  Ross,  4  Ohio  Dec.  Reprint,  578,  holding  person  in  possession 
without  title  cannot  recover  for  improvements  after  eviction. 

Cited  in  note  in  15  A.  D.  353,  on  rule  in  equity  as  to  compensation  for  improra- 
ments. 
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Bjgtingniihfid  in  McClukfly  t.  Barr,  62  Fed.  200,  1  Ohio  F.  D.  76,  holding 
ootaiAiits  in  ponaMion,  claiming  full  ownership,  entitled  in  partition  to  improve- 
ments made. 
Lien  for  money  adTanoed  to  Intestate. 

Cited  in  Lieby  ▼.  Ludlow,  4  Ohio,  469,  holding  person  advancing  mon^  to 
pay  intestate's  debts  acquires  no  lien  on  intestate's  land  in  hands  of  heir. 

17  AM.  DEC.  •OS,  TAYIiOR  T.  BOYD,  S  OHIO,  SS7. 
Devesting  of  title  by  decree. 

Cited  in  reference  note  in  59  A.  D.  667,  on  effect  of  decree  in  equity  to  devest 
legal  title  to  real  property. 

Cited  in  notes  in  36  A.  D.  38,  as  to  when  title  devested  by  judgment  or  decree 
per  $e;  25  A  D.  610,  on  vesting  of  title  in  purchaser  at  sheriff's  sale. 
Effect  of  reversal  on  appeal. 

Cited  in  reference  notes  in  28  A.  D.  371,  on  restitution  of  property  from  third 
parties  on  reversal  of  judgment;  71  A.  D.  688,  on  effect  of  reversal  of  judgment 
on  sale  under  execution;  54  A.  D.  455,  on  reversal  of  erroneous  judgment  as 
affecting  rights  of  third  persons  acquired  thereunder. 

Cited  in  notes  in  96  A.  S.  R.  140,  on  restitution  after  reversal  of  judgment 
where  purchasing  plaintiff  has  transferred  the  bid  or  property  to  another; 
96  A.  S.  R.  135,  on  loss  of  title  by  reversal  of  judgment  where  no  sale  or  con- 
veyance has  been  made;  56  A.  S.  R.  876,  on  doctrine  of  li$  pendens  as  applied  to 
appellate  proceedings. 
»On  bona  fide  purchaser. 

Cited  in  Cheever  v.  Minton,  12  Colo.  557,  13  A.  S.  R.  258,  21  Pac.  710,  holding 
bona  fide  purchaser  under  final  chancery  decree,  unaffected  by  subsequent  reversal 
of  decree  on  error;  Perkins  v.  Pfalzgraff,  60  W.  Va.  121,  53  S.  E.  913;  Parker 
V.  Courtnay,  28  Neb.  605,  26  A  S.  R.  360,  44  N.  W.  863,— holding  bona  fide 
purchaser  under  decree,  unaffected  by  subsequent  reversal;  Wingfield  v.  Neall,  60 
W.  Va.  106,  116  A.  S.  R.  882,  10  L.R.A.(N.S.)  443,  54  S.  E.  47,  9  A.  &  E.  Ann. 
Cas.  982,  holding  grantee  of  purchaser  at  tax  sale,  unaffected  by  subsequent 
proceedings;  Pierce  v.  Stinde,  11  Mo.  App.  364,  holding  bona  fide  purchaser 
under  judgment,  unaffected  by  rights  acquired  imder  writ  of  error;  Union  Bank 
V.  Ames,  37  Iowa,  672,  holding  bona  fide  purchaser  under  judgment  rendered 
by  default  on  service  by  publication  unaffected  by  retrial;  Howard  v.  Entreken, 
24  Kan.  428,  holding  same  as  to  subsequent  vacation  of  judgment;  Wadhams 
V.  (Jay,  73  111.  415,  holding  purchaser  under  decree  confirming  title,  unaffected 
by  subsequent  reversal  of  decree,  although  party  to  appeal;  Mach  v.  Blanchard, 
15  8.  D.  432,  91  A.  S.  R.  698,  58  LJELA.  811,  90  N.  W.  1042,  holding  dismissal 
of  action  on  opening  erroneous  judgment,  subsequent  to  execution  of  mortgage 
under  same,  nullifies  mortgage;  Park  Hill  Co.  v.  Herriot,  41  App.  Div.  324, 
58  N.  Y.  Supp.  552,  holding  purchaser  from  trustee  under  judgment,  unaffected 
by  subsequent  contrary  judgment  of  appellate  court  in  another  action ;  M'Cormick 
V.  M'Clure,  6  Blaekf.  466,  39  A  D.  441,  holding  writ  to  restore  property  sold 
to  bona  fide  purchaser  under  chancery  decree,  subsequently  reversed,  overruled; 
Rector  v.  Fitzgerald,  8  C.  C.  A.  277,  19  U.  S.  App.  423,  59  Fed.  808,  holding  title 
through  mortgage  given  by  grantee  of  successful  litigant,  unaffected  by  decree 
under  bill  of  review  subsequently  filed;  Ransom  v.  Pierre,  41  C.  C.  A.  585,  101 
Fed.  665,  on  title  acquired  by  purchaser  of  property  after  judgment  and  before 
appeal. 
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Cited  in  note  in  10  L.R.A.(N.S.)  444,  on  protection  by  lis  pendens  to  one  pur- 
chasing after  decree  and  before  any  steps  haye  been  taken  to  review  the  same. 
»On  party  to  judgment  pnrchaslns  and  his  vendee. 

Cited  in  Mullin  y.  Atherton,  61  N.  H.  20,  holding  attorney  of  successful  party 
purchasing  under  judgment  loses  title  on  reyersal  of  judgment;  Di  Nola  y. 
Allison,  143  Cal.  106,  101  A.  S.  R.  84,  66  L.ItA.  419,  76  Pac.  976,  holding  tiUe 
to  land  purchased  by  mortgagee  at  foreclosure,  sold  pending  appeal,  defeated  on 
reversal  of  judgment;  Dunfee  v.  Childs,  59  W.  Va.  226,  53  S.  E.  209,  holding 
bona  fide  purchaser  from  party  to  suit  who  purchased  under  decree,  unaffected 
by  reyersal  of  decree;  McAusland  v.  Pundt,  1  Neb.  211,  93  A.  D.  368,  on  right  of 
party  to  suit  purchasing  under  judgment  to  retain  property  on  reversal. 

Distinguished  in  Marks  v.  Cowles,  61  Ala.  299,  holding  subsequent  reversal  of 
erroneous  decree  defeats  title  of  assignee  of  purchaser  who  is  party  to  decree; 
Singly  V.  Warren,  18  Wash.  434,  63  A.  S.  R.  896,  61  Pac.  1066,  holding  grantee 
of  judgment  creditor  purchasing  at  execution  sale  loses  title  upon  subsequent 
reversal  of  judgment;  McBain  v.  McBain,  16  Ohio  St.  337,  86  A.  D.  478,  holding 
contract  for  conveyance  to  wife  from  purchaser  under  court  order  will  not  defeat 
effect  of  reversal. 
Writ  of  error,  nature  of. 

Cited  in  State  ex  rel.  Andrew  v.  Canfield,  40  Fla.  36,  42  L.R.A.  72,  23  So.  691, 
on  writ  of  error  as  new  suit;  Webster  v.  Hastings,  56  Neb.  245,  76  N.  W.  665, 
holding  writ  of  error  a  new  action;  Allen  v.  Savannah,  9  Ga.  286,  holdini?  that, 
as  writ  of  error  is  an  original  suit,  pendency  thereof  does  not  affect  judgment 
of  lower  court;  Widler  v.  Superior  Court,  94  Cal.  430,  29  Pac.  870,  on  nature  of 
writ  of  error. 

Distinguished  in  Galloway  y.  Stophlet,  1  Ohio  St.  434,  on  examining  decrees  in 
chancery  upon  writ  of  error  as  affected  by  statute. 

Disapproved  in  Fitzsimmons  v.  Johnson,  90  Tenn.  416,  17  6.  W.  100,  holding 
writ  of  error  not  an  original  suit,  requiring  same  notice  to  defendant  required 
in  original  action. 

17  AM.  DEO.  607,  McCOY  v.  CHIIiMOOTHE,  8  OniO,  570. 
Injunction  against  tax. 

Cited  in  Missouri  River,  Ft.  S.  &  G.  R.  Co.  v.  Morris,  7  Kan.  210,  denying 
injimction  to  restrain  collection  of*  tax,  in  assessment  of  which  irregularities 
appeared;  Youngblood  v.  Sexton,  32  Mich.  406,  20  A.  R.  664,  denying  injunction 
to  restrain  collection  of  personal  tax;  Equitable  Guarantee  &  T.  Co.  v.  Donahoe, 
8  Del.  Ch.  422,  45  Atl.  583,  denying  injunction  to  restrain  collection  of  illegal 
personal  tax,  though  complainant  trustee  or  guardian;  Mechanics'  &  T.  Branch 
of  State  Bank  v.  Debolt,  1  Ohio  St.  591,  denying  injunction  to  restrain  collection 
of  tax  under  unconstitutional  statute;  Dean  v.  Madison,  9  Wis.  402,  granting 
equitable  relief  where  illegal  special  tax  is  levied  on  property;  Loomis  v.  Spencer, 
1  Ohio  St.  153,  denying  treasurer's  liability  in  trespass  for  collecting  tax  rendered 
illegal  by  omission  of  persons  prior  to  time  treasurer's  duty  commenced. 

Cited  in  reference  notes  in  56  A.  D.  366,  on  injunction  to  restrain  collection 
of  taxes ;  73  A.  D.  380,  as  to  whether  injunction  will  lie  against  collection  of  tax. 

Cited  in  notes  in  69  A.  D.  199,  on  right  to  enjoin  collection  of  taxes  and  assess- 
ments; 22  L.R.A.  701,  on  injunction  against  collection  of  taxes  because  of  mere 
illegality,  irregularity,  etc.;  22  L.R.A.  699,  on  injunction  against  collection  of 
illegal  taxes;  22  L.RJl.  708,  on  injunction  against  collection  of  ill^^al  personal 
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tax;  20  L.  ed.  U.  S.  65»  66,  u  to  when  injunction  to  restrain  collection  of  tax 
will  be  granted. 

Distinguished  in  Cincinnati  Gaslight  k  Coke  Co.  y.  Bowman,  1  Handy  (Ohio) 
289,  granting  injunction  to  restrain  collection  of  illegal  tax  for  general  govern- 
ment; Commercial  Bank  v.  Bowman,  I  Handy  (Ohio)  246,  granting  injunction 
against  collection  of  illegal  taxes,  where  irreparable  damage  would  result  from 
its  collection;  Jones  y.  Gerke,  2  Cin.  Sup.  Ct.  Rep.  500,  allowing  injunction  to 
restrain  collection  of  illegal  tax  for  improvement  of  a  street  in  city. 
Injanctioii  against  arrest. 

Cited  in  Moses  v.  Mobile,  52  Ala.  198,  denying  injunction  to  restrain  municipal 
officers  from  arresting  complainants  for  maintaining  lotteries. 
Separate  repetition  of  trespass  as  ground  for  injunction. 

Cited  in  Chicago  Public  Stock  Exchange  v.  McLaughry,  148  HI.  372,  36  N. 
E.  88,  denying  equitable  relief  for  repeated  trespass  by  same  defendant,  remedy  at 
law  being  adequate. 

Cited  in  note  in  13  LJLA.(N.S.)  180,  on  injunction  against  repeated  trespass. 

17    AM.    DEC.    €09,  IjUBIiOW  T.   JOHNSON,    S   OHIO,    558. 
Decedents*  realty  as  assets  for  payment  of  debts. 

Cited  in  Paine  v.  Skinner,  8  Ohio,  150,  holding  lands  to  have  been  withdrawn 
from  administrator's  hands  between  1805  and  1808  in  case  of  insolvent  estate; 
Harlan  ▼.  Roberts,  2  Ohio  Dec.  Reprint,  473,  on  administrator's  having  no  concern 
with  realty  at  common  law ;  Stall  v.  Macalester,  0  Ohio,  10 ;  Perry  Twp.  v.  Board 
of  Directors,  2  Ohio,  Dec.  Reprint,  382,— on  change  in  law  as  to  administrators 
making  no  change  in  law  as  to  guardians,  in  absence  of  special  reference. 

Cited  in  reference  note  in  21  A.  D.  466,  on  real  property  as  assets  for  payment 
of  debts. 
Validity  of,  and  collateral  attack  on,  proceedings. 

Cited  in  Beebe  v.  Scheidt,  13  Ohio  St.  406,  on  presumption  in  favor  of  jurisdic- 
tion in  regard  to  courts  of  general  jurisdiction ;  Stell  v.  Glass,  1  Ga.  476,  holding 
orders  of  court  of  ordinary  having  jurisdiction,  unimpeachable  collaterally,  in 
absence  of  fraud;  Wilson  v.  Wickersham,  2  Ohio  Dec.  Reprint,  545,  holding  that, 
where  record  shows  justice  of  peace  had  jurisdiction  of  subject-matter  and  of 
parties,  he  will  be  presumed  to  have  acted  properly;  Fisher  v.  Quillen,  76  Ohio 
St.  189,  81  N.  E.  182,  denying  that  jurisdiction  may  be  made  to  depend  upon  rec- 
ord's disclosure  of  facts  to  warrant  exercise  of  court's  authority;  Pillsbury  v. 
Dugan,  9  Ohio,  117,  34  A.  D.  427,  denying  right  to  attack  proceedings  collaterally 
because  proof  of  authority  of  attorney  in  fact  did  not  appear  in  record;  Mc- 
Claskey  v.  Barr,  54  Fed.  781,  holding  that  court  of  common  pleas,  lifter  passing 
on  matter  referred  by  probate  court,  has  no  further  jurisdiction;  Fravert  v. 
Finfrock,  43  Ohio  St.  335,  1  N.  E.  875,  holding  proceedings  to  establish  township 
road  void,  where  record  failed  to  show  sufficient  notice  of  presentation  of  petition. 

Cited  in  note  in  21  L.R.A.  854,  on  collateral  attack  on  judgment  obtained  on 
unauthorized  appearance  by  attorney. 
—  Order  for  Judicial  sale  generally. 

Cited  in  Maple  v.  Nelson,  31  Iowa,  322,  holding  sheriff's  sale  for  one-sixth  of 
appraised  value  void,  statute  requiring  price  to  be  two  thirds  of  value;  Cavender 
V.  Smith,  1  Iowa,  306,  holding  sheriff's  failure  to  sell  personalty  first,  as  re- 
quired by  statute,  does  not  vitiate  purchaser's  title  to  realty  acquired  at  execu- 
tion sale. 
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—  Sale  by  administrator. 

Cited  in  Sheldon  v.  Newton,  3  Ohio  St.  494,  holding  that  administrator's  sale 
under  order  of  court  having  jurisdiction  cannot  be  impeached  collaterally;  Cad- 
wallader  ▼.  Evans,  1  Disney  (Ohio)  585,  holding  that  judgment  of  common  pleas 
having  jurisdiction  over  administration  of  decedent's  really,  cannot  be  attacked 
collaterally  for  irregularities;  Averill  v.  Jackson  City  Bank,  114  Mich.  20,  72 
N.  W.  15,  holding  that  administrator's  sale,  duly  confirmed,  cannot  be  attacked 
collaterally  because  of  irregularity  in  notice  of  sale;  Welsh  v.  Perkins,  8  Ohio, 
52 ;  Ewing  v.  Higby,  7  Ohio,  pt.  1,  p.  198,  28  A.  D.  633 ;  Ludlow  v.  Wade,  5  Ohio, 
494, — ^holding  that  court  orders  authorizing  administrator's  sales  of  realty  afford 
purchaser  as  ample  protection  as  judgments;  Norman  v.  Olney,  64  Mich.  553, 
31  N.  W.  555,  holding  probate  court's  failure  to  require  bond  on  sale  of  realty, 
insufficient  to  affect  rights  of  bona  fide  purchaser;  Bank  of  Muskingum  v.  Car- 
penter, 7  Ohio,  pt.  1,  p.  21,  28  A.  D.  616,  holding  that  purchasers  at  administra- 
tor's sale  under  court  order,  upon  payment,  hold  land  discharged  of  liens;  Cam- 
pau  V.  Gillett,  1  Mich.  416,  53  A.  D.  73,  holding  license  granting  administratrix 
power  to  sell  realty  for  payment  of  debts,  rendered  void  by  repeal,  before  sale, 
of  statute  authorizing  it;  Perry  v.  Clarkson,  16  Ohio,  571,  denying  validity  of 
administrator's  sale  of  realty  under  order  authorized  by  act  of  1795,  sale  not 
taking  place  till  after  repeal  of  act  by  act  of  1805;  Adams  v.  Jeffries,  12  Ohio, 
253,  40  A.  D.  477,  holding  administrator's  sale  under  court  order,  since  1824, 
without  showing  heirs  to  have  been  parties,  void;  Ludlow  v.  Park,  4  Ohio,  5, 
holding  court  order  authorizing  administrator's  sale  of  realty,  except  specific  I 
portions,  inadmissible  to  sustain  sale  of  excepted  portions. 

—  Sale  of  Infant's  land. 

Cited  in  Price  v.  Winter,  15  Fla.  66,  holding  purchaser's  rights  at  judicial 
sale  of  infant's  interest  in  land,  unaffected  by  irregularities,  if  court  had  juris- 
diction; Palmer  v.  Oakley,  2  Dougl.  (Mich.)  433,  47  A.  D.  41,  holding  guardian's 
noncompliance  with  statute  as  to  notice  of  sale  of  ward's  realty,  insufficient  to 
invalidate  title  of  bona  fide  purchaser;  Stall  v.  Macalester,  9  Ohio,  19,  holdin  r 
purchaser  at  guardian's  sale  protected  to  same  extent  as  purchaser  at  adminis- 
trator's sale;  Robb  v.  Irwin,  15  Ohio,  689,  upholding  sale  of  land  under  act  of 
1824,  where  guardian  ad  litem  appeared,  although  service  upon  infants  had  not 
been  proved;  Dengenhart  v.  Cracraft,  36  Ohio  St.  549,  on  validity  of  guardian's 
sale  of  ward's  land  after  termination  of  his  office;  Cooper  v.  Sunderland,  3  Iowa, 
114,  66  A.  D.  52,  holding  that  in  special  proceedings  for  sale  of  ward's  property, 
record  must  show  that  superior  court  had  jurisdiction. 
Pleading  recognizing  court's  Jurisdiction  as  appearance. 

Cited  in  Whitehead  v.  Post,  2  Ohio,  Dec.  Reprint,  468,  on  pleading  or  motion 
recognizing  court's  jurisdiction  as  constituting  appearance. 
Legislative  intent  controlling  in  construction  of  statute. 

Cited  in  Spencer  v.  State,  5  Ind.  41,  holding  legislative  intent  as  expressed  by 
statute  itself,  controlling  in  construction  by  court;  Cory  v.  Carter,  48  Ind. 
327,  17  A.  R.  738,  holding  Constitution  to  be  so  construed  as  to  render  every 
word  operative;  Stokes  v.  Logan  County,  2  Ohio,  Dec.  Reprint,  122  (re-reported 
in  2  Ohio,  Dec.  Reprint,  688),  holding  that  legislature's  intention  is  to  be  carried 
out,  in  determining  whether  later  statute  repealed  earlier  one. 
Repeal  by  implication. 

Cited  in  Erwin  v.  Moore,  15  Ga.  361;  Qirardey  v.  Dougherty,  18  Qa.  259; 
State  ex  rel.  Missouri  &  M.  R.  Co.  v.  Macon  County  Court,  41  Mo.  453;  Ong  r. 
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Somner,  1  Cin.  Sup.  Ci.  Rep.  424;  State  ▼.  Perkins,  141  N.  C.  797,  9  L.RA. 
(N.S.)  166,  63  S.  E.  735;  Cast  t.  Dillon,  2  Ohio  St.  607;  Stahl  t.  SUte,  11 
Ohio^  C.  C.  23,  5  Ohio  C.  C.  Dec.  29;  Benneh(^  t.  Mansfield,  2  Ohio  N.  P.  225, 
2  Ohio  Dec.  404;  Ruffner  v.  Hamilton  County,  1  Disney  (Ohio)  39;  Miles  v. 
State,  40  Ala.  39, — ^to  point  that  court  loath  to  declare  earlier  statute  impliedly 
repealed  by  later  one,  if  both  can  be  reconciled;  State  t.  Young,  49  La.  Ann.  70, 
21  So.  142,  holding  that  repeal  of  statute  by  implication  must  be  necessary; 
Tafova  v.  Garcia,  1  N.  M.  480  (dissenting  opinion),  on  repeal  of  statute  by  im- 
plication. 

Proof  of  ancient  statute  or  lost  rerdict. 

Cited  in  Warren  County  t.  Butler  County,  4  Ohio  N.  P.  349,  holding  that  in 
construction  of  old  statute  as  to  boundary  line,  meaning  given  by  cotemporary 
sod  long  public  usage  is  presumed  to  be  a  true  one;   Sanders  ▼.  Sanders,  24 
Ind.  133,  holding  lost  verdict  provable  by  proved  copy. 
Effect  of  doabtfnl  deecrtptlon  of  boundary. 

Cited  in  Stanberry  v.  Nelson,  Wright  (Ohio)   766,  on  effect  of  insufficient  de- 
scription as  to  boundary  of  tract  of  land. 
None  pro  tunc  order  to  Talidate  proceedings. 

Cited  in  Bradford  t.  Watts,  Wright  (Ohio)  495,  denying  mmo  pro  tunc  order 
to  make  good  unauthorized  act;  Cleveland  Leader  Printing  Co.  v.  Green,  52 
Cttiio  St.  487,  49  A.  S.  R.  725,  40  N.  E.  201,  denying  right  to  amend  record  by 
nunc  pro  tunc  order  so  as  to  make  it  show  that  act  was  done  at  former  term, 
which  it  in  fact  was  not;  Landon  v.  Reid,  10  Ohio,  202,  on  authority  to  enter  in- 
terkxmtory  orders  nunc  pro  tunc;  Torbet  y.  Coffin,  6  Ohio,  33,  on  entry  of  order 
nunc  pro  tunc. 

CXted  in  reference  note  in  37  A.  D.  690,  on  effect  of  nunc  pro  tunc  entry  or 
amendment  of  judgments  or  order. 

Cited  in  notes  in  4  A.  S.  R.  831,  as  to  when  entry  of  judgment  nunc  pro  tunc 
is  improper;  20  L.RJ^.  147,  as  to  nunc  pro  tunc  order  after  change  in  charter  or 
statute. 

Distingfuished  in  Benedict  v.  State,  44  Ohio  St.  679,  U  N.  E.  125,  upholding 
order  nunc  pro  tunc  authorizing  putting  in  journal  entry  of  proceedings,  reason  for 
discharge  of  jury  in  criminal  case;  Jacks  y.  Adamson,  56  Ohio  St.  397,  60  A.  S. 
R.  749,  47  N.  E.  48,  holding  that  court  of  record  has  power  to  enter  nunc  pro 
tunc  evidence  of  judicial  action  previously  taken. 
Issuance  of  nunc  pro  tunc  order  upon  parol  proof. 

Cited  in  .Carlysle  y.  Carlysle,  10  Md.  440,  holding  oral  proof  of  order  of  or- 
phans' court  sanctioning  guardian's  investment  of  ward's  money,  insufficient; 
Tynan  y.  Weinhard,  153  111.  598,  38  N.  E.  1014,  holding  that  judgment  nunc  pro 
tunc  cannot  be  entered  on  oral  evidence. 

Cited  in  note  in  4  A.  S.  R.  832,  as  to  evidence  on  which  entry  of  judgment 
nunc  pro  tunc  may  be  based. 

Modified  in  Gould  v.  Union  Cent.  L.  Ins.  Co.  8  Ohio  Dec.  Reprint,  525,  8  Ohio 
L.  J.  281,  upholding  nunc  pro  tunc  order  allowing  bill  of  exceptions  granted  on 
oral  testimony. 
Necessity  that  court  order  be  In  writing. 

Cited  in  Willy  v.  Lewis,  6  Ohio  S.  k  C.  P.  Dee.  242,  on  necessity  that  court 
order  under  Code  procedure  be  in  writing;  Newcomb  v.  Smith,  5  Ohio,  447,  hold- 
ing  court  order  authorizing  administrator's  sale  of  realty,  invalid  unless  entered 
in  record. 
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Creditor's  interest  in  decedent's  estate. 

Cited  in  reference  notes  in  31  A.  D.  72,  on  priority  of  creditor's  interest  in 
decedent's  estate;  63  A.  D.  78,  on  authority  of  administrator  to  sell  real  estate 
of  decedent  to  pay  debts. 

17  AM.  DEC.  685,  BIiKAKNEnr  ▼.  FARMERS'  A  M.  BANK,  17  SERO.  A 

R.  64. 
Validity  of  curative  or  remedial  statutes. 

Cited  in  Marble  BIdg.  Asso.  v.  Hocker,  3  Phila.  494,  16  Phila.  Leg.  Int.  356, 
on  construction  of  statute  retrospective  in  its  nature;  Weister  v.  Hade,  52  Pa. 
474,  upholding  statute  authorizing  payment  of  money  advanced  by  citizen  for 
additional  bonus  to  volunteers  of  Civil  War;  Lycoming  County  v.  Union  County 
15  Pa.  166,  53  A.  D.  575,  upholding  statute  apportioning  the  cost  of  suit  in  one 
county  among  three  counties  which  were  benefited;  O'Brien  v.  Logan,  9  Pa,  97, 
upholding  statute  providing  that  former  statute  extended  to  certain  contracts, 
though  the  court  had  not  so  extended  it;  Leak  v.  Qay,  107  N.  C.  468,  12  S.  E. 
312,  upholding  statute  repealing  clause  exempting  homesteads  from  judgment 
liens;  People  ex  rel.  Pitts  v.  Ulster  County,  63  Barb.  83,  holding  statute  author- 
izing legalization  of  town  officers'  irregular  acts  to  be  prospective  only;  Sayres 
V.  Com.  88  Pa.  291,  6  W.  N.  C.  565,  36  Phila.  I^g.  Int.  37,  upholding  statute  pro- 
viding that  writ  of  error  in  capital  cases  be  taken  out  within  twenty  days,  though 
it  is  writ  of  right;  Searcy  v.  Stubbs,  12  Ga.  437,  holding  statute  providing  that 
suit  by  receiver  should  not  abate  at  his  death,  not  inoperative;  Wilder  v.  Lump- 
kin, 4  Ga.  208,  holding  statute  rendering  unnecessary  securities  on  appeal  bonds 
to  be  parties  to  writs  of  error,  void  as  retrospective. 

Cited  in  reference  notes  in  30  A.  S.  R.  740,  on  retrospective  and  curative  acts; 
66  A.  D.  152;  58  A.  D.  73,— on  constitutionality  of  retrospective  act;  33  A.  D. 
157,  on  statutes  impairing  obligation  of  contracts;  30  A.  D.  274,  on  statutes 
impairing  vested  rights  or  obligation  of  contracts;  90  A.  D.  441,  as  to  consti- 
tutionality of  retrospective  or  retroactive  law. 

Cited  in  notes  in  10  A.  D.  133;  36  A.  D.  704;  40  A.  D.  496,— on  retrospective 
statutes;  22  L.R.A.  382,  on  statute  legalizing  an  invalid  private  contract  as 
retroactive  law  and  interference  with  vested  rights. 

—  Conveyances  of  real  property. 

Cited  in  Lane  v.  Nelson,  79  Pa.  407,  2  W.  N.  C.  216,  33  Phila.  Leg.  Int.  5,  up- 
holding statute  validating  sale  of  realty,  defective  because  land  was  not  in  coun- 
ty assuming  jurisdiction;  Parkison  v.  Bracken,  Burnett  (Wis.)  13,  39  A.  D. 
296,  1  Pinney  (Wis.)  174,  holding  that  act  of  Congress  confirming  land  patents 
cures  all  defects  in  patents  and  relates  back  to  date  patent  was  confirmed;  Din- 
gey V.  Paxton,  60  Miss.  1038,  holding  statute  making  tax  titles  valid  which  were 
void  before  its  enactment,  unconstitutional;  Dale  v.  Medcalf,  9  Pa.  108,  holding 
statute  declaring  sheriff's  sales  after  return  day  valid,  though  they  were  held  void 
under  prior  statute,  unconstitutional. 

—  Matters  as  to  corporations. 

Cited  in  Danville  v.  Pace,  25  Gratt.  1,  18  A.  R.  663,  holding  statute  forbid- 
ding corporation  to  set  up  defense  of  usury,  applicable  to  contracts  made  before 
its  passage;  Mutual  Ben.  L.  Ins.  Co.  v.  Winne,  20  Mont.  20,  49  Pac.  446,  uphold- 
ing statute  validating  corporation's  acts  and  contracts  previously  made,  provid- 
ing certain  papers  are  filed  within  certain  date;  Clarke  v.  Darr,  156  Ind.  692, 
60  N.  £.  688,  upholding  statute  providing  that  receiver  of  insolvent  foreign  oor* 
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poration  which  had  not  eomplied  with  Uw  should  have  power  to  lue  in  winding 
up  its  affairs;  Nevitt  v.  Bank  of  Port  Gibson,  0  Smedes  4  M.  613,  upholding 
legislative  authority  to  enact  statute  preserving  for  creditors  funds  of  corpora- 
tion forfeiting  its  charter;  Scranton  Trust  Co.'s  Appeal,  4  Walk.  (Pa.)  208,  on 
constitutionality  of  statute  providing  for  winding  up  affairs  of  insolvent  banks; 
Moultrie  ▼.  Smiley,  16  Ga.  289,  on  validity  of  statute  reviving  corporation  and 
rendering  its  old  obligations  enforceable. 
Application  of  remedial  statute  to  pending  anita. 

Cited  in  Vaughan  v.  Bowie,  30  Ark.  278,  holding  aet  e<Miferring  jurisdiction 
on  equity  courts  over  eases  of  illegal  taxation  operated  as  to  pending  suits; 
Taylor  v.  Keeler,  30  Conn.  324,  holding  that  acts  allowing  costs,  in  court's  dis- 
cretion, where  only  nominal  damages  are  recovered,  applies  to  action  pending  at 
time  of  passage. 

Extenaion  of  franchise. 

Cited  in  Sullivan  County  R.  Co.  v.  Connecticut  River  Lumber  Co.  76  Conn. 
464,  57  AtL  287,  on  extension  of  corporation's  franchise,  though  corporation  has 
been  dissolved. 
Tmst  for  creditors  in  corporate  f nnds. 

Cited  in  Robison  v.  Carey,  8  Ga.  627,  on  funds  of  insolvent  corporation  being 
trust  fund  for  creditors. 

17  AM.  ]>EO.  688,  FRIEDIiET  ▼.  HAMlIiTON,  17  SERG.  A  R.  70. 
Wliat  constitutes  a  mortgage. 

Cited  in  Russell's  Appeal,  16  Pa.  319,  holding  vendee's  assignment  of  all  his 
interest  in  certain  realty  to  creditor  as  collateral  security,  a  mortgage;  Merkel's 
Appeal,  10  W.  N.  C.  116,  38  Phila.  Leg.  Int.  301,  holding  conveyance  of  land  in- 
tended merely  as  security  for  notes,  a  mortgage;  Price's  Estate,  2  Woodw.  Dec. 
467,  holding  absolute  assignment  of  deed,  with  imderstanding  between  all  par- 
ties amounting  to  defeasance,  a  mortgage. 

Cited  in  reference  notes  in  93  A.  D.  116,  on  what  constitutes  a  mortgage;  90 
A.  D.  351,  on  intention  to  secure  indebtedness  by  conveyance  or  bill  of  sale  as 
criterion  of  mortgage. 

Cited  in  note  in  27  L.  ed.  U.  S.  910,  on  nature  of  mortgage. 
—  Absolute  deed  with  separate  defeasance. 

Cited  in  Kline  v.  McGuckin,  24  N.  J.  Eq.  411,  holding  absolute  conveyance 
recorded  as  such,  but  orally  agreed  to  be  taken  as  security,  a  valid  mortgage; 
Teal  ▼.  Walker,  111  U.  S.  242,  28  L.  ed.  415,  4  Sup.  Ct.  Rep.  420,  holding  con- 
veyance to  trustee  absolute  on  its  face,  accompanied  by  instrument  of  defeas- 
ance, a  mortgage;  Lobban  v.  Gamett,  9  Dana,  390,  holding  bill  of  sale  of  slaves, 
accompanied  by  instrument  of  defeasance  upon  pajrment  of  money,  a  mortgage; 
Second  Ward  Bank  v.  Upmann,  12  Wis.  499,  upholding  absolute  deed  with  sep- 
arate defeasance,  as  legal  mortgage;  Kelly  v.  Thompson,  7  Watts,  401,  holding 
absolute  conveyance  not  rendered  mortgage  by  subsequent  agreement  to  reconvey. 

Cited  in  reference  notes  in  36  A.  D.  102,  on  effect  of  absolute  deed  with  agree- 
ment to  reconvey;  42  A.  D.  246;  22  A.  S.  R.  724;  42  A.  S.  R.  272,— on  deed 
absolute,  with  defeasance  as  mortgage. 

Cited  in  note  in  17  A.  D.  302,  on  absolute  deed  and  agreement  to  reconvey  as  a 
mortgage  if  intended  as  a  security. 

l>iBtinguished  in  Prick's  Appeal,  87  Pa.  327,  36  Phila.  Leg.  Int.  315,  holding 
absolute  deed  accompanied  by  declaration  of  trust  that  money  was  for  grantor's 
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creditors,  not  a  mortgage;  Null  t.  Fries,  110  Pa.  521,  1  Atl.  651,  16  Pittsb.  L,  J. 
N.  S.  293,  43  Phila.  Leg.  Int.  253,  holding  absolute  deed  with  option  for  repur- 
chase, the  consideration  being  pre-existing  judgments  canceled  upon  delirery  of 
deed  not  a  mortgage. 
Place  of  recording  instrument. 

Cited  in  reference  note  in  36  A.  D.  138,  on  how  and  in  what  book  absolute  deed 
with  defeasance  recorded. 
Effect  of  failure  to  record  instrument. 

Cited  in  Garber  v.  Henry,  6  Watts,  57,  holding  mortgages  for  future  advances 
valid  as  against  junior  lien  creditor,  though  accompanying  articles  were  not 
recorded;  Moroney's  Appeal,  24  Pa.  372,  upholding  recorded  bond  and  mortgage 
intended  to  secure  future  advances,  though  loan  be  not  referred  to  or  recorded; 
Hibberd  v.  Bovier,  1  Grant,  Cas.  266,  holding  unrecorded  mortgage  to  secure  pay- 
ment of  sum  of  money,  no  lien  as  against  subsequent  judgment;  Britton's  Ap- 
peal, 45  Pa.  172,  holding  that  purchase-money  mortgage  executed  before,  but 
not  recorded  till  after  judgment  liens,  has  priority,  where  judgment  creditor  had 
notice  before  contracting  debts;  Security  Trust  Co.  v.  Loewenberg,  38  Or.  169,  62 
Pac.  647,  holding  that  deed  absolute  on  its  face,  but  intended  as  security,  is  prop- 
erly recorded  in  the  book  of  deeds;  Miller  ▼.  Musselman,  6  Whart.  364,  holding 
deed  absolute  on  its  face,  though  given  to  ind^nnify  surety,  notice  thereof  not 
appearing  on  record,  discharged  by  judicial  sale  under  junior  encumbrance; 
Tavenner  v.  Barrett,  21  W.  Va.  656,  on  effect  of  recording  trust  deed  given  to 
secure  notes,  as  to  subsequent  purchasers. 

Cited  in  reference  note  in  36  A.  D.  138,  on  irregularities  in  recording  instru- 
ments. 

Distinguished  in  Glading  v.  Frick,  88  Pa.  460,  7  W.  N.  C.  134,  holding  that 
under  statute  giving  contractor  erecting  building  a  lien,  if  contract  be  recorded, 
specifications  need  not  be  recorded. 
—  Separate  defeasance. 

Cited  in  Corpman  v.  Baccastow,  84  Pa.  363,  4  W.  N.  C.  331,  34  Phila.  Leg.  Int. 
354,  holding  absolute  deed  with  separate  defeasance,  which  is  not  recorded,  an 
unrecorded  mortgage;  Wilson  v.  Shoenberger,  34  Pa.  121,  holding  that  failure  to 
record  defeasance  accompanying  conveyance  constitutes  instrument  unrecorded 
mortgage;  Manufacturers'  &  M.  Bank  v.  Bank  of  Pennsylvania,  7  Watts  &  S.  335, 
42  A.  D.  240,  upholding  absolute  conveyance,  with  separate  defeasance,  as  valid 
mortgage  against  one  with  actual  notice,  though  defeasance  be  unrecorded; 
Jaques  v.  Weeks,  7  Watts,  261,  holding  record  of  absolute  conveyance,  intended 
as  mortgage,  ineffectual  as  such  against  bona  fide  purchaser,  unless  defeasance 
was  recorded;  M'Lanahan  v.  Reeside,  9  Watts,  508,  36  A.  D.  136,  holding  absolute 
conveyance  accompanied  by  instrument  of  defeasance,  not  prior  lien,  where  the 
defeasance  was  not  recorded  with  deed;  Grand  Rapid  Nat.  Bank  v.  Ford,  143 
Mich.  402,  114  A.  S.  R.  668,  107  N.  W.  76,  8  A.  &  E.  Ann.  Cas.  102,  holding 
deed  absolute  in  form  but  intended  as  mortgage,  being  accompanied  with  un- 
recorded defeasance,  void  as  to  bona  fide  purchaser. 

Distinguished  in  Mohr  v.  Scherer,  30  Pa.  Super.  Ct.  509,  upholding  mortgage 
correctly  describing  property,  but  describing  it  as  situate  in  township  of  idiich 
it  was  formerly  part,  instead  of  present  township. 
Priority  of  liens. 

Cited  in  reference  note  in  77  A.  D.  142,  on  relative  priority  of  iudgment  lien 
and  mortgage. 
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Cited  in  note  in  16  LJUL  669,  on  priority  of  judgment  oyer  unrecorded  con- 
veyance by  virtue  of  statute. 
Fraud  upon  creditors  by  deed  intended  as  mortgace. 

Cited  in  Weare  Commission  Co.  v.  Druky,  166  111.  25,  30  LJLA.  466,  41  N.  E. 
48,  on  deed  absolute  in  form  but  intended  as  mortgage  as  fraudulent  as  to  ex- 
isting creditors;  McClure  ▼.  Smith,  14  Colo.  297,  23  Pao.  786,  holding  deed  ab- 
solute on  face,  but  intended  as  mortgage,  not  conclusirely  fraudulent  as  to  gran- 
tor's creditors. 
Necessity  of  seal  to  instrnment. 

Cited  in  Barney  y.  Sutton,  2  Watts,  31,  holding  record  of  deed  without  sealed 
certificate  of  probate,  not  constructive  notice  of  title  conveyed. 

17  AM.  BBO.  644,  WITBfAN  ▼.  liEX,  17  SBRG.  A  H.  SS. 
Common  law. 

Cited  in  notes  in  22  L.R.A.  610,  on  adoption  of  common  law  in  United  States; 
22  L.R.A.  604,  on  adoption  of  common  law  in  United  States  in  particular  mat- 
ters. 
Adoption  of  statute  of  uses. 

Cited  in  Vidal  v.  Philadelphia,  2  How.  127,  11  L.  ed.  205;  Pepper's  WiU,  1 
Pars.  Sel.  Eq.  Cas.  436, — holding  common-law  jurisdiction  of  equity  over  chari- 
table uses  anterior  to  43  Eliz.  4,  in  force  in  Pennsylvania;  Grimes  v.  Harmon,  35 
Ind.  245,  0  A.  R.  690,  holding  that  43  EHz.  4,  created  no  new  rights,  but  merely 
new  remedy,  which  is  inapplicable  to  Indiana  courts;  Qoing  v.  Emery,  16  Pick. 
116,  26  A.  D.  645,  holding  43  Eliz.  4  in  force  in  Massachusetts  in  principle,  though 
not  in  form;  also  in  Pennsylvania,  Stuart  v.  Easton,  21  C.  0.  A.  146,  39  U.  S. 
App.  238,  74  Fed.  854;  Wright  v.  Linn,  9  Pa.  433;  Miller  v.  Porter,  53  Pa.  292; 
Bethlehem  v.  Perseverence  Fire  Co.  81  Pa.  445,  3  W.  N.  C.  107,  33  Phila.  Leg.  Int. 
304;  Henry  v.  Deitrich,  84  Pa.  291,  34  Phila.  Leg.  Int.  383,— holding  statute  43 
Eliz.  4  not  being  controlling  in  Pennsylvania,  courts  will  be  liberal  in  extending 
objects  enumerated  therein;  Dickson  v.  Montgomery,  1  Swan,  348,  holding  43 
Eliz.  4  in  force  in  Tennessee  in  so  far  as  its  provisions  derived  from  common  law 
are  applicable  therein. 

Cited  in  reference  notes  in  26  A.  D.  68,  on  charitable  uses;  59  A.  D.  619,  on 
existence  of  statute  of  uses  in  the  United  States;  42  A.  D.  355,  on  states  in 
which  statute  of  43  Elizabeth  as  to  use  is  in  force. 

Cited  in  notes  in  9  A.  D.  581,  on  charitable  uses  in  United  States;  63  A.  S.  R. 
254,  255,  on  statute  of  uses;  1  L.R.A.  417,  on  the  statute  of  Elizabeth;  5  L.R.A. 
33,  as  to  whether  statute  of  uses  and  trusts  prevails  in  United  States. 
Interpretation  of  statute  of  uses. 

Cited  in  Lewis's  Estate,  11  Pa.  Co.  Ct.  561,  1  Pa.  Dist.  R.  423,  on  liberal  in- 
terpretation of  statute,  43  Eliz.  4. 
Capacity  of  tmstees  or  donees  —  Voluntary  unincorporated  society. 

Cited  in  Wright  ▼.  Methodist  Church,  Hoffm.  Ch.  202,  holding  valid,  chari- 
table bequest  to  "yearly  meeting  of  Friends  in  New  York"  a  voluntary.,  unincor- 
porated society;  Evangelical  Asso's.  Appeal,  35  Pa.  316,  holding  valid  bequest  to 
iminoorporated  religious  society,  though  not  for  any  defined  charitable  use;  Mc- 
Ginnie  v.  Watson,  2  Pittsb.  220,  on  enforceability  of  trust  in  favor  of  unin- 
corporated religious  congregation;  Craig  v.  Lilly,  6  Sadler  (Pa.)  183,  19  W.  N. 
C.  375,  9  Atl.  171,  44  Phila.  Leg.  Int.  342,  on  gift  of  law  books  to  county  law 
library  as  charitable  bequest. 
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Cited  in  note  in  32  L.R.A.  628,  on  right  of  unincorporated  charity  to  take 
personal  property  by  gift. 

—  Society  to  be  created. 

Cited  in  Vincennes  University  v.  Indiana,  14  How.  268,  14  L.  ed.  416,  holding 
valid  grant  by  United  States  for  establishment  of  college,  though  grantee  board 
of  trustees  not  organized  until  two  years  thereafter;  American  Bible  Soc.  v. 
Wetmore,  17  Conn.  181,  holding  charitable  institution  proper  devisee,  whether 
incorporated  before  or  after  testatrix's  death;  Miller  v.  Chittenden,  2  Iowa,  316, 
sustaining  validity  of  grant  of  land  to  trustees  for  erection  of  church  to  be  there- 
after organized. 
Purpose  of  gift. 

Cited  in  Magill  v.  Brown,  Fed.  Cas.  No.  8,952,  sustaining  validity,  as  char- 
itable use,  of  gift  to  citizens  of  town,  of  money  for  purchase  of  fire  engine; 
Haines  v.  Allen,  78  Ind.  100,  41  A.  R.  565,  holding  valid  bequest  to  church 
trustees,  for  suppression  of  manufacture,  sale,  and  use  of  intoxicating  liquors. 

Cited  in  reference  note  in  36  A.  D.  318,  as  to  when  charitable  bequests  are 
valid. 

Cited  in  notes  in  3  L.R.A.  147,  on  w^hat  constitutes  public  charities;  5  E.  R. 
C.  578,  on  validity  of  bequest  in  trust  for  charitable  purposes;  63  A.  8.  R. 
265,  on  charitable  trusts  for  religion;  6  L.R.A.(N.S.)  693,  on  gift  for  benefit 
of  members  of  particular  organization  as  a  charity. 

—  Relief  of  poor  or  unfortunate. 

Followed  in  Philadelphia  v.  Elliott,  3  Rawle,  170,  holding  valid  bequest  to  city 
for  construction  and  maintenance  of  hospital  for  blind  and  lame. 

Cited  in  Cresson  v.  Cresson,  5  Clark  (Pa.)  431,  Fed.  Cas.  No.  3,389,  holding 
valid  devise  for  "formation  and  support  of  home  for  aged  gentlemen  and  merch- 
ants;** Williams  v.  Pearson,  38  Ala.  299,  holding  valid  bequests  to  "Pilgrim's  Rest 
Association,"  for  u^jb  of  ministers,  and  to  certain  townships  for  education  of  poor 
children;  Union  M.  E.  Church  v.  Wilkinson,  36  N.  J.  Eq.  141,  holding  valid 
charitable  bequest  to  certain  church,  for  use  of  poor  members  thereof;  Ap- 
prentice*s  Fund  Case,  2  Pa.  Dist.  R.  435,  13  Pa.  Co.  Ct.  241,  holding  Franklin's 
bequest  to  Philadelphia,  in  trust  for  loans  to  needy  artificers,  valid  charity. 

Cited  in  notes  in  63  A.  S.  R.  263,  on  charitable  trusts  for  poor  and  unfortunate; 
14  L.R.A.(N.S.)   101,  on  enforcement  of  general  bequest  for  relief  of  the  poor. 

—  Education. 

Cited  in  Swasey  v.  American  Bible  Soc.  67  Me.  523,  holding  valid  charitable  be- 
quests for  "education  of  pious  relative;"  "benefit  of  needy  women,"  "instruction 
of  poor  children,"  etc.;  Re  John,  30  Or.  494,  36  L.R.A.  242,  47  Pac.  341,  sustaining 
validity  of  bequest  to  executors  to  establish  school,  with  description  of  method 
of  perpetuating  trustees;  Price  v.  Maxwell,  28  Pa.  23,  holding  devise  for  school 
for  children  of  members  of  certain  sect,  valid  as  charitable  use. 

Cited  in  reference  note  in  35  A.  S.  R.  504,  on  validity  of  charitable  trusts  for 
educational  purposes. 

Cited  in  notes  in  63  A.  S.  R.  258,  on  charitable  uses  or  trusts  for  education ;  14 
L.R.A.  (N.S.)  94,  on  enforcement  of  general  bequest  for  education  and  support  of 
ministry. 
Effect  of  uncertainty  as  to  extent  of  grant. 

Cited  in  McLain  v.  School  Dist.  23  Phila.  Leg.  Int.  165,  holding  grant  to  charity 
not  allowed  to  fail  because  of  uncertainty  as  to  extent  of  grant. 
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Certainty  of  trustees. 

Cited  in  Carter  t.  Balfour,  19  Ala.  814,  holding  bequests  to  "Baptist  Societies 
for  Foreign  Missions"  and  "American  Bible  Soeiety,"  valid,  if  societies  known  by 
those  names,  though  unincorporated,  exist;  Cbapin  t.  School  Dist  No.  2,  35  N. 
H.  445,  holding  grant  of  land  for  school  purposes,  not  void  because  of  inaccurate 
nsming  of  grantee;  Williams  t.  First  Presby.  Soc.  1  Ohio  St.  478,  holding  not 
invalid  for  uncettainty,  deed  of  land  to  trustees  of  Presbyterian  congregation,  for 
use  of  said  congregation  forever;  Domestic  &  F.  Missionary  Soc.'s  Appeal,  30  Pa. 
.425,  holding  valid  charitable  bequest  "to  missions  and  schools  of  Episcopal  Church 
at  Port  Cresson,"  as  to  missionary  society  having  charge  of  such  mission; 
Croxairs  Estate,  162  Pa.  579,  29  Atl.  759,  holding  society  providing  wayfarers' 
lodges  for  night's  shelter,  proper  claimant  of  bequest  to  "any  institution  that 
will  give  shelter  to  homeless  people  at  night;''  Dugan's  Estate,  24  W.  N.  C.  287, 
holding  bequest  to  charitable  institutions  given  effect  where  objects  ascertainable, 
though  legal  title  incorrectly  stated  in  will. 

Cited  in  note  in  7  L.R.A.  766,  on  municipal  power  to  administer  public  charity. 
Certainty  of  beneficiaries. 

Cited  in  Doughten  v.  Vandever,  5  Del.  Ch.  51,  holding  that  equity  sustains 
charitable  bequest,  notwithstanding  mistaken  corporate  designation,  where  real 
objects  ascertainable;  Quinn  v.  Shields,  62  Iowa,  129,  49  A.  R.  141,  17  N.  W.  437, 
holding  not  invalid  for  uncertainty  bequest  to  one,  for  support  of  such  charitable 
Roman  Catholic  institutions  as  devisee  deems  meritorious;  Tappan  v.  Deblois,  45 
Me.  122,  holding  not  invalid  for  uncertainty,  bequest  of  residue  to  trustees  for 
benefit  of  American  Peace  Society;  Catt  v.  Catt,  118  App.  Div.  742,  103  N.  Y. 
Supp.  740,  on  validity  of  charitable  trust,  though  there  be  no  trustee  and 
beneficiaries  be  indefinite;  Casey's  Estate,  12  Pa.  Dist.  R.  15,  28  Pa.  Co.  Ct.  82, 
upholding  trust  for  charitable,  benevolent,  and  religious  purposes,  money  dis- 
tributed as  church  should  direct;  Kinike's  Estate,  11  Pa.  Co.  Ct.  232,  9  Lane.  L. 
Rev.  180,  1  Pa.  Dist.  R.  172,  30  W.  N.  C.  22  (affirmed  in  155  Pa.  101,  25  Atl. 
1016) ;  Murphy's  Estate,  184  Pa.  310,  63  A.  S.  R.  802,  39  Atl.  70,— holding  valid 
bequest  to  executors  for  distribution  among  such  charitable  institutions  as  they 
deem  proper. 

Distinguished  in  Mount  v.  Tuttle,  40  Misc.  456,  82  N.  Y.  Supp.  655,  holding 
bequest  to  bishop  for  benefit  of  "Protestant  Episcopal  jurisdiction,"  which  was 
abolished  and  divided  before  testator's  death,  invalid  because  beneficiary  in- 
definite; Zeisweiss  v.  James,  63  Pa.  465,  3  A.  R.  558,  holding  devise  of  residuary 
estate  to  "infidel  society,"  to  be  incorporated,  invalid  for  uncertainty  that  it 
will  ever  exist. 

—  Relief  of  poor  or  unfortunate. 

Cited  in  Heuser  v.  Harris,  42  111.  425;  Moore  v.  Moore,  4  Dana,  354,  29  A.  D. 
417;  Landis  v.  Wooden,  1  Ohio  St.  160,  59  A.  D.  615,— holding  not  invalid  for 
uncertainty  bequest  for  support  of  poor  of  town  or  county;  Lawrence  County  v. 
Leonard,  83  Pa.  206,  34  PhiU.  Leg.  Int.  104,  4  W.  N.  C.  121,  holding  bequest  to 
county,  income  for  use  of  poor  of  designated  township,  not  invalid  for  un- 
certainty. 

Distinguished  in  Coltman  v.  Moore,  1  MacArth,  197,  holding  bequest  for 
establishment  of  home  for  "destitute  reputable  females,"  void  for  imcertainty. 

—  Education. 

Cited  in  Handley  v.  Palmer,  43  C.  C.  A.  100,  103  Fed.  39  (affirming  91  Fed. 
948),  holding  not  void  for  uncertainty,  bequest  to  city  for  erection  of  schoolhouses 
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for  poor  children;  Mclntire  Poor  School  v.  Zanesville  Canal  &  Mfg.  Co.  9  Ohio, 
203,  34  A.  D.  436,  holding  not  invalid  for  uncertainty  bequest  for  education  of 
poor  children  of  certain  town;  Martin  t.  M'Cord,  5  Watts,  493,  SO  A.  D.  842; 
McLain  v.  White  Twp.  51  Pa.  196, — holding  not  invalid  for  uncertainty  trust  for 
erection  of  schoolhouse  by  subscribers,  for  benefit  of  such  neighboring  children  as 
trustees  received;  Green  v.  Allen,  5  Humph.  170,  on  validity  of  devise  to  Methodist 
conference,  for  benefit  of  its  institutions  of  learning. 

Distinguished  in  White  v.  Fisk,  22  Conn.  31,  holding  provision  in  will  directing 
trustees  to  expend  sum  for  support  of  indigent  young  men  preparing  for  ministry 
in  New  Haven,  void  for  uncertainty. 
—  Promotion  of  religion. 

Cited  in  Beaver  v.  Filson,  8  Pa.  327,  holding  not  invalid  for  uncertainty  trust 
for  erection  of  church  by  subscribers  thereto. 
Modification  of  charitable  trust. 

Cited  in  Re  Philadelphia,  2  Brewst.  (Pa.)  462,  affirming  power  of  equity  to 
vary  terms  of  leases  prescribed  in  charitable  devise,  where  testator's  directions 
impracticable  of  execution;  Harrisburg  v.  Hope  Fire  Co.  2  Pearson  (Pa.)  269, 
denying  power  of  fire  company  to  sell  apparatus  purchased  with  donations  of 
citizens,  where  it  is  proposed  to  reinvest  proceeds  in  bill;  Re  Lower  Dublin 
Academy,  14  Phila.  72,  37  Phila.  Leg.  Int.  282,  8  W.  N.  C.  664,  holding  charitable 
bequest  for  academy  may,  by  court  of  equity,  be  converted  to  use  of  library, 
where  lumecessary  for  support  of  academy  owing  to  extension  of  public  school 
system;  United  States  v.  Church  of  Jesus  Christ  of  L.  D.  S.  8  Utah,  310,  31  Pac. 
436,  holding  that  court  should  vest  property  in  trustee  for  effecting  legal 
charitable  objects  of  Mormon  church  on  annulment  of  charter  because  of  teach- 
ings as  to  polygamy. 
Termination  of  charitable  trust. 

Cited  in  Lewis's  Estate,   11  Pa.  Co.  Ct  561,  1  Pa.  Dist  R.  423,  sustaining 
validity  of  charitable  trust  giving  trustees  power  to  terminate  at  any  time  when 
it  becomes  impracticable  of  execution. 
Validity  of  charitable  devise  over. 

Cited  in  Storr's  Agri.  School  v.  Whitney,  54  Conn.  342,  8  Atl.  141,  holding 
valid  charitable  devise  over  for  benefit  of  theological  students,  in  case  of  abandon- 
ment of  original  charitable  devise  for  school. 
Effect  of  partial  invalidity. 

Cited  in  Odell  v.  Odell,  10  Allen,  1,  holding  charitable  bequest  of  annual  sum, 
to  be  applied  in  establishing  old  folks'  home,  valid,  though  accumulation  as 
directed,  invalid. 
Vesting  of  charitable  bequest. 

Cited  in  Franklin's  Estate,  9  Pa.  Co.  Ct.  484,  27  W.  N.  C.  545,  8  Lane  L.  Rev. 
188,  48  Phila.  Leg.  Int.  136,  holding  bequest  to  city,  to  be  loaned  to  artificers 
during  fixed  period,  vested  in  city  immediately,  subject  to  carrying  out  trust 
during  period. 
Jadicial  supervision  of  charitable  bequests. 

Cited  in  Williams  v.  Pearson,  38  Ala.  299;  State  v.  Griffith,  2  Del.  Ch.  392, — 
holding  equity  has  jurisdiction  over  charitable  bequests,  independent  of  43  Eliz.  4 ; 
Clayton  v.  Hallett,  30  Colo.  245,  97  A.  S.  R.  117,  59  L.RJL.  407,  70  Pac  429, 
sustaining  equitable  jurisdiction  over  charitable  uses,  whether  derived  from 
common  law  or  43  Eliz.  4;   Burr  v.  Smith,  7  Vt  241,  29  A.  D.   154,  holding 
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eqnitmbk  juritdictlon  orer  charitable  bequests,  not  derived  from  43  Elia.  4»  but 
from  ecmimon  law  anterior  to  said  statute;  Henry  t.  Deitrich,  84  Pa.  286,  4  W. 
N.  C.  487,  34  Phila.  L^.  Int.  383,  sustaining  equity's  jurisdiction  in  contro- 
versies between  unineorporated  religious  societies,  as  to  estate  conveyed  for  their 
use;  Bell  County  v.  Alexander,  22  Tex.  350,  73  A.  D.  268,  affirming  {obiter)  that 
equity  has  jurisdiction  to  enforce  donation  to  charitable  uses,  notwithstanding 
donees,  beneficiaries,  or  objects  of  trust  are  uncertain. 

Cited  in  reference  note  in  69  A.  D.  619»  on  jurisdiction  of  equity  over  charitable 
trusts  independent  of  statute  of  charitable  uses. 

Cited  in  note  in  14  L.R.A.(N.S.)  57,  on  origin  and  nature  of  chancery  juris- 
diction over  charities. 
'—Appointment  of  trastees. 

Cited  in  Newson  v.  Starke,  46  Ga.  88,  holding  valid  charitable  bequest  to 
trustees,  to  be  appointed  by  "inferior  court,"  to  expend  same  for  education  of 
poor  children. 

—  R^pilation  of  mode  of  executing  trust. 

Cited  in  Philadelphia  v.  Girard,  20  Phila.  Leg.  Int.  220,  upholding  gift  of  fund 
for  charitable  use,  though  mode  for  carrying  same  out  be  impracticable;  Frazier 
V.  St  Luke's  Church,  10  Pa.  Co.  Ct.  63,  48  Phila.  Leg.  Int.  276,  28  W.  N.  C.  307, 
holding  court  may  appoint  trustee  to  hold  charitable  bequest  to  be  administered 
by  the  corporation  to  which  given,  though  latter  unable  to  hold;  Steven's  Estate, 
200  Pa.  318,  49  Atl.  985,  18  Lane.  L.  Rev.  316,  on  payment  of  fund  after  death  of 
designated  trustees,  to  corporation  formed  to  execute  charitable  bequest. 

—  Doctrine  of  cy  pr^. 

Cited  in  Fontain  v.  Ravenel,  17  How.  369,  15  L.  ed.  80,  denying  power  of  equity 
to  designate  charitable  institutions  as  objects  of  testator's  bounty,  when  ex- 
ecutors named  for  that  purpose  died  before  making  designation;  Jackson  v. 
Phillips,  14  Allen,  539,  as  to  distinction  between  English  doctrine  of  cy  prH 
exercised  under  the  sign  manual  and  doctrine  as  applied  in  America;  Beekman 
V.  People,  27  Barb.  260,  denying  right  of  courts  of  equity  in  New  York  to  apply 
doctrine  of  cy  prd9  to  give  effect  to  invalid  charitable  bequest;  Philadelphia  v. 
Girard,  45  Pa.  9,  84  A.  D.  470,  defining  Pennsylvania  doctrine  of  cy  pr^  to  carry 
out  testator's  wishes  in  some  lawful  manner,  approximating  to  invalid  scheme 
proposed  by  him;  Houston's  Estate,  12  Pa.  Dist.  R.  121,  holding  bequest  to 
antislavery  society  which  has  ceased  to  exist,  not  payable  to  society  for  improv- 
ing African  race ;  Re  Flaherty,  2  Pars.  Sel.  Eq.  Cas.  186,  holding  fund  bequeathed 
to  educate  relative  for  priesthood  will  not  be  appropriated  to  found  theological 
scholarship. 

Cited  in  note  in  5  L.R^  34,  as  to  whether  doctrine  of  oy  pr^  adopted  in  con- 
struction of  wills. 
mght  to  enforce  trust. 

Cited  in  Methodist  Church  v.  Remington,  1  Watts,  218,  26  A.  D.  61,  holding 
trust  for  benefit  of  Methodist  society  not  composed  entirely  of  residents  of  state, 
not  enforceable  by  it  against  trustees. 
Right  of  religions  corporation  to  hold  or  dispose  of  property. 

Cited  in  Burton's  Appeal,  57  Pa.  213,  holding  that  incorporated  religious  so- 
ciety has  power  to  acquire,  hold,  and  alienate;  Burton's  Appeal,  25  Phila.  Leg. 
Int.  325,  on  power  of  church  corporations  to  acquire  and  hold  property. 
Am.  Dec.  Vol.  in.— 30. 
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Bedicatlon  of  land  to  public  use. 

Cited  in  Macon  v.  Franklin,  12  Ga.  239,  holding  that  dedication  of  lands  to  city 
inures  to  benefit  of  future  as  well  as  present  citizens  thereof. 

Distinguished  in  Pearsall  v.  Post,  20  Wend.  Ill  (affirmed  in  22  Wend.  425), 
denying  possibility  of  dedication  of  land,  as  landing  and  place  of  deposit,  to  pub- 
lic at  large,  as  distinguished  from  public  corporations. 

17  AM.  D£C.  648,  KBARNBY  ▼.  TANNER,  17  BEBO.  A  B.  94. 
Personal  liability  of  vendee  of  property  •subject  to  encumbrances. 

Cited  in  Girard  L.  Ins.  Co.  v.  Addicks,  12  Phila.  490,  6  W.  N.  C.  76,  36  Phila. 
Leg.  Int.  17,  holding  vendee  of  premises  subject  to  mortgage,  not  personally  bound 
therefor,  in  absence  of  agreement;  Blood  v.  Crew  Levick  Co.  171  Pa.  328,  33  Atl. 
344,  37  W.  N.  C.  181,  holding  vendee  of  property  "under  and  subject  to  payment 
of  mortgage,'*  liable  to  pay  mortgage  as  part  of  purchase  price;  Trevor  v.  Per- 
kins, 6  Whart.  244,  granting  vendor  of  shares  of  stock  recovery  from  vendee,  who 
had  agreed  to  pay  balance  of  price  due  company,  which  vendor  was  compelled  to 
pay;  Lawrence  v.  Towle,  69  N.  H.  28,  holding  purchaser  of  property  subject  to 
mortgage,  not  personally  liable  therefor,  in  absence  of  assumption  of  debt; 
Sargent  v.  Currier,  49  N.  H.  310,  6  A.  R.  624,  holding  that  vendee  of  personalty 
compelled  to  discharge  encimibrance  existing  at  time  of  purchase  may  recover  in 
assumpsit  against  vendor;  Hirst's  Estate,  12  Phila.  106,  36  Phila.  Leg.  Int.  222, 
holding  that  when  decedent  purchased  property  subject  to  mortgage,  which  he 
agreed  to  pay,  it  will  be  paid  out  of  personalty. 

Cited  in  reference  notes  in  71  A.  S.  R.  719,  on  grantor's  remedy  against 
grantee  assuming  mortgage  debt;  78  A.  D.  216,  on  personal  liability  of  grantee 
of  land  on  mortgage  which  he  assumes. 

Cited  in  note  in  78  A.  D.  79,  on  grantor's  remedy  against  grantee  assuming 
mortgage. 

17  AM.  DEC.  650,  UEVY  ▼.  CADET,  17  SER6.  &  R.  126. 
Effect  of  bar  of  limitations. 

Cited  in  note  in  96  A.  S.  R.  667,  on  effect  of  bar  of  limitations. 
New  promise  or  part  payment  by  one  Joint  obligor. 

Cited  in  Smith  v.  Wesner,  1  Woodw.  Dec.  182;  Coleman  v.  Fobes,  22  Pa.  156,  60 
A.  D.  76;  Bush  v.  Stowell,  71  Pa.  208,  10  A.  R.  694,  4  Legal  Gaz.  114,  29  Phila. 
Leg.  Int.  110;  Clark  v.  Burn,  86  Pa.  602,  6  W.  N.  C.  294;  Miller  v.  Miller,  Mac- 
Arth.  &  M.  109,  48  A.  R.  738, — holding  part  payment  of  note  by  one  joint  maker, 
insufficient  to  deprive  other  joint  maker  of  defense  of  limitations;  Cowhick  v. 
Shingle,  6  Wyo.  87,  63  A.  S.  R.  17,  25  L.R.A.  608,  37  Pac  689;  Willoughby  v. 
Irish,  36  Minn.  63,  69  A.  R.  297,  27  N.  W.  379,— holding  part  payment  by  one 
joint  and  several  maker,  insufficient  to  prevent  running  of  limitations  against 
others;  Kallenbach  v.  Dickinson,  100  111.  427,  39  A.  R.  47,  holding  part  payment 
by  one  joint  debtor,  insufficient  to  prevent  running  of  limitations  against  other 
debtor;  Biscoe  v.  Jenkins,  10  Ark.  108,  holding  part  payment  by  one  joint  and 
several  debtor  after  debt  is  barred  by  limitations,  insufficient  to  revive  debt  as  to 
codebtor;  Cox  v.  Bailey,  9  6a.  467,  64  A.  D.  368,  holding  that  promise  to  pay 
by  one  joint  and  several  maker,  before  running  of  limitations,  removes  case  from 
statute  as  to  other  joint  promisors;  Tillinghast  v.  Nourse,  14  Ga.  641,  holding 
payment  on  joint  note  before  running  of  limitation,  sufficient  to  remove  case 
from  statute  as  to  copromisor;  Clark  v.  Beven,  36  Phila.  Leg.  Int.  210,  holding 
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receipt  of  payment  indorsed  by  payee  of  joint  note,  insufficient  to  stop  running 
of  statute  of  limitations  as  to  promisor  not  named  in  receipt;  Lowther  y.  Chap- 
pell,  8  Ala.  363,  42  A.  D.  643,  holding  surety's  liability  on  promissory  note 
barred  by  limitations,  not  reriyed  by  principal's  subsequent  promise  to  pay; 
Bogers  v.  Burr,  106  Qa.  432,  70  A.  S.  R.  60,  31  S.  £.  438,  holding  that  where 
persons  jointly  guaranteed  payment  of  dividend  and  payment,  upon  notice,  of 
certain  money  upon  election  to  sell  stock,  notice  to  one  promisor  was  not  notice 
to  others. 

Cited  in  notes  in  65  A.  S.  R.  689,  690,  on  payment  or  acknowledgment  by  one 
joint  debtor  before  statute  of  limitations  has  nm ;  55  A.  R.  52,  as  to  whether  pay- 
ment by  one  joint  debtor  will  avoid  the  effect  of  statute  of  limitations  as  to  an- 
other; 62  A.  D.  102,  on  promise,  acknowledgment,  or  payment  by  joint  debtor, 
or  partner,  as  taking  case  out  of  statute  of  limitations. 

Distinguished  in  Craig  v.  Callaway  County  Court,  12  Mo.  94,  holding  payment 
of  interest  by  one  joint  obligor  in  bond,  before  attachment  of  limitations,  takes 
ease  out  of  statute  as  to  others. 
—  By  one  partner  after  dissolntloii. 

Cited  in  Van  Keuren  v.  Parmelee,  2  N.  T.  623,  51  A.  D.  822;  Rtppert  v.  Colvin, 
48  Pa.  <?48;  Wilson  v.  Waugh,  101  Pa.  233,  13  Pittsb.  L.  J.  N.  S.  176,  40  Phila. 
Leg.  Int.  242;  Tate  v.  Clements,  16  Fla.  339,  26  A.  R.  709,—- holding  promise  by 
partner  after  dissolution,  to  pay  debt,  insufficient  to  prevent  running  of  limi- 
tations as  to  other  partner;  Schoneman  v.  Fegley,  7  Pa.  433,  holding  promise  of 
partner,  after  dissolution,  to  pay  firm  note,  not  binding  on  other  partners; 
Robinson  v.  Floyd,  159  Pa.  165,  28  Atl.  258,  33  W.  N.  C.  409,  24  Pittsb.  L.  J.  N.  S. 
425  (dissenting  opinion),  on  partner's  right,  after  dissolution,  to  revive  partner- 
ship debt  barred  by  limitations;  Hogg  v.  Orgill,  34  Pa.  344,  holding  admissions, 
after  dissolution,  by  partner,  of  execution  of  firm  note,  inadmissible  against  any- 
one but  himself. 

Cited  in  reference  notes  in  36  A.  D.  311,  on  power  of  partner  after  dissolution 
of  firm ;  28  A.  D.  147,  on  admissions  of  partner  to  remove  bar  of  limitations  after 
dissolution  of  firm;  25  A.  D.  45;  38  A.  D.  771,— on  effect  of  acknowledgment  by 
partner  after  dissolution  to  take  firm  debt  out  of  statute  of  limitations. 

Cited  in  notes  in  6  A.  D.  576,  on  partner's  power  to  revive  liabilities  after  dis- 
solution; 18  L.  ed.  U.  S.  736,  on  effect  of  admissions  of  partner,  after  dissolution 
of  firm,  on  copartners;  15  L.R.A.  657,  on  power  of  partner  after  dissolution  to 
interrupt  statute  of  limitations  as  to  firm  debt;  40  A.  S.  R.  566,  on  acknowl- 
edgments and  new  promises  by  partners  after  dissolution  in  connection  with  the 
statute  of  limitations. 

Distinguished  in  Kauffman  v.  Fisher,  3  Grant,  Cas.  302;  Houser  v.  Irvine,  3 
Watts  &  S.  345,  348,  38  A.  D.  768, — ^holding  that  payment  by  liquidating  partner 
within  six  years,  on  note  made  after  dissolution,  for  firm  debt,  takes  case  out 
of  statute  of  limitations  as  to  other  partners. 

17  AM.  DEC.  664,  STARRETT  ▼.  WYNN,  17  SERO.  A  R.  130. 
Bights  of  deserted  wife. 

Cited  in  notes  in  37  A.  D.  711,  on  deserted  wife  of  citizen  as  feme  sole;  36  A. 
B.  765,  766,  on  liability  of  married  woman  on  her  contracts  made  while  living 
apart  from  her  iiusband. 
—Bights  to  acquire  and  control  property. 

Cited  in  Wright  v.  Hays,  10  Tex.  130,  60  A.  D.  200,  upholding  deed  of  gift  of 
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realty  acquired  bj  wife  after  husband's  desertion;  Re  Wagner,  2  Ashm.  (Pa.) 
448,  holding  that  where  husband,  by  separation  deed,  relinquishes  right  to  wife's 
property,  her  devise  of  property  acquired  thereafter,  the  husband  consenting  to 
probate  of  will,  is  valid;  Bonslaugh  v.  Bonslaugh,  17  Serg.  &,  R.  361,  holding  that 
where  husband,  by  deed  of  separation,  relinquishes  claim  to  wife's  land,  it  is  not 
liable  for  his  debts;  Love  v.  Moynehan,  16  111.  277,  63  A.  D.  306,  holding  that 
wife  may  acquire  and  control  property  where  husband,  without  wife's  fault,  com- 
pels her  to  live  separately  from  him ;  Bell  v.  Bell,  36  Ala.  195,  on  right  of  wife's 
administrator  to  wife's  property  acquired  after  husband  had  abandoned  her; 
Buford  V.  Adair,  43  W.  Va.  211,  64  A.  S.  R.  854,  27  S.  E.  260,  holding  that  wife 
abandoned  by  husband  and  living  in  another  state  is  restored  to  rights  as 
feme  sole;  Slator  v.  Neal,  64  Tex.  222,  holding  that  wife  whose  husband  has  been 
sentenced  to  penitentiary  may  manage  and  dispose  of  common  property. 

Cited  in  note  in  64  A.  S.  R.  865,  on  effect  of  husband's  abjuration  of  realm  or 
leaving  state  on  wife's  property  rights  or  power  to  contract. 

Distinguished  in  Cain  v.  Bunkley,  35  Miss.  119,  holding  wife  not  invested  with 
privileges  of  feme  sole  in  regard  to  disposition  of  property  by  will,  by  husband's 
desertion  three  months  before  her  death;  Thomdell  v.  Morrison,  25  Pa.  326, 
holding  separate  deed  of  nmrried  woman's  realty,  void,  though  husband  had 
previously  deserted  her. 
—  Right  to  sae  in  own  name. 

Cited  in  Mead  v.  Hughes,  15  Ala.  141,  50  A.  D.  123,  holding  that  wife  may 
contract  and  sue  as  feme  sole  where  husband  has  abandoned  her;  Wolf  v. 
Bauereis,  72  Md.  481,  8  L.R.A.  680,  19  Atl.  1045,  holding  when  husband  has 
abandoned  wife  she  may  sue  in  her  own  name  for  assault  and  battery ;  Nickerson 
V.  Nickerson,  65  Tex.  281,  holding  where  husband  and  codefendant  injure  wife 
during  coverture,  she  may  recover  against  codefendant,  after  separation  from 
husband. 
Separate  property  of  married  woman. 

Cited  in  notes  in  39  A.  D.  556;  40  A.  D.  444, — as  to  what  is  wife's  separate 
property;  57  A.  D.  343,  on  power  of  married  woman  to  dispose  of  her  separate 
personal  estate  by  will. 

17  AM.  DEC.  658,  KILHEFFER  ▼.  HERB,  17  SERO.  A  R.  S19. 
Conclnsivenees  of  Judgment. 

Cited  as  leading  case  in  Amrhein  v.  Quaker  City  Dye  Works,  192  Pa.  253, 
43  Atl.  1008,  holding  that,  where  in  subsequent  suit  for  negligence  additional 
negligent  acts  committed  since  former  suit  are  alleged,  former  judgment  no 
estoppel. 

Cited  in  David  Bradley  Mfg.  Co.  v.  Eagle  Mfg.  Co.  7  C.  C.  A.  442,  18  U.  a 
App.  455,  58  Fed.  721,  holding  former  decree  between  same  parties,  on  same  mat- 
ter, bars  second  suit  between  them;  Waring  v.  Lewis,  53  Ala.  613,  holding  that 
matters  judicially  determined  cannot  again  be  questioned  by  parties  or  privies, 
though  parties  be  minors;  Whitehurst  v.  Rogers,  38  Md.  503,  holding  former 
judgment  as  to  infringement  of  trademark  bars  subsequent  suit  between  same 
parties  involving  same  question;  Lacey  v.  Pennsylvania,  k  N.  Y.  Canal  &  R.  Co. 
10  Luzerne  L^.  Reg.  97,  denying  recovery  of  damages  for  negligent  burning  of 
contents  of  building,  where  recovery  has  already  been  had  for  burning  of  build- 
ing; Brown  v.  Howell,  8  North.  Co.  Rep.  181,  holding  that  upon  bill  to  restrain 
trespass  established  by  former  suit  for  damages  equitable  defenses  then  inter- 
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poeed  will  be  treated  as  adjudicated;  Lewis  y.  NenjEel,  38  Pa.  222,  holding  evi- 
dence of  fraud  in  procurement  of  mortgage,  inadmissible  in  ejectment  for  prop- 
erty sold  under  mortgage,  same  defense  having  been  set  up  in  prior  sci.  fa.  on 
mortgage;  Wickersbam  v.  Savage,  68  Pa.  366,  26  Phila.  Leg.  Int.  68,  holding 
former  decree  that  power  given  under  will  was  improperly  exercised,  conclusive 
in  subsequent  case  involving  said  decree;  Bell  v.  Allegheny  County,  184  Pa.  296, 
63  A.  S.  R.  796,  39  Atl.  227,  41  W.  N.  C.  390,  28  Pittsb.  L.  J.  N.  S.  286,  hold- 
ii^  former  judgment  in  action  for  salary,  that  it  is  payable  at  certain  rate, 
estops  officer  to  raise  question  in  suit  for  subsequent  month's  salary;  Kerr  v. 
Chess,  7  Watts,  367,  on  former  judgment  between  same  parties  involving  same 
cause  of  action  as  estoppel  to  subsequent  suit;  Wilbur  v.  Brown,  3  Denio,  366,  on 
effect  of  judgment  as  estoppel  to  subsequent  action  between  same  parties  on 
same  subject;  Murphy  v.  Creath,  26  Mo.  App.  681,  on  dismissal  of  cause  without 
passing  on  merits  as  bar  to  subsequent  suit  thereon. 

Cited  in  reference  notes  in  24  A.  D.  616,  as  to  when  former  judgment  is  a 
bar;  19  A.  D.  661,  on  conclusiveness  of  judgments;  40  A.  D.  131,  on  conclusive- 
ness of  prior  judgments  and  how  pleaded. 

Cited  in  notes  in  26  A.  D.  609,  as  to  when  former  judgment  is  a  bar  or  estop- 
pel; 69  L.R.A.  890,  on  conclusiveness  of  judgment  as  to  damming  back  water  of 
stream. 

Distinguished  in  Philadelphia  v.  Ridge  Ave.  R.  Co.  142  Pa.  484,  24  A.  S.  R.  612, 
21  Atl.  982,  28  W.  N.  C.  106,  48  Phila.  Leg.  Int.  362,  holding  estoppel  by  former 
litigation  not  applicable  to  subsequent  action  setting  up  unconstitutionality  of 
statute  upon  which  prior  action  proceeded. 
—  As  to  nuisance. 

Cited  in  Long  v.  Long,  6  Watts,  102,  holding  in  action  for  erection  of  nuisance, 
former  recovery  pleaded  by  defendant  as  to  same  cause  and  between  same  parties 
bars  recovery;  Hartman  v.  Pittsburg  Incline  Plane  Co.  2  Pa.  Super.  Ct  123,  27 
Pittsb.  L.  J.  N.  S.  146,  39  W.  N.  C.  28;  Hartman  v.  Pittsburg  Incline  Plane  Co. 
11  Pa.  Super.  Ct.  438, — ^holding  that  in  action  for  continuance  of  nuisance,  judg- 
ment in  former  action  involving  same  matter  between  parties  is  conclusive  evi- 
dence; Fell  V.  Bennett,  110  Pa.  181,  17  W.  N.  C.  117,  42  Phila.  Leg.  Int.  610,  5 
Atl.  17,  holding  former  judgment  against  defendant  by  tenant  in  common,  for 
nuisance  to  common  property,  admissible  in  subsequent  action  by  both  tenants 
for  continuance  of  nuisance;  Smith  v.  Elliott,  9  Pa.  346,  holding  former  judg- 
ment of  damages  for  nuisance  conclusive,  between  parties  or  privies,  in  suit  for 
continuance  thereof. 

Parol  evidence  to  connect  former  record  of  decree  or  Judgment  wlUi 
aubeequent  suit. 

Cited  in  Ansley  v.  Pearson,  8  Ala.  431;  Wallace  v.  Peck,  12  Ala.  768;  Tarleton 
V.  Johnson,  26  Ala.  300,  60  A.  D.  616, — ^holding  parol  evidence  admissible  to 
explain  record  showing  parties'  connection  with  former  suit  upon  same  matter. 

Cited  in  note  in  42  L.  ed.  U.  S.  368,  on  parol  evidence  as  to  judgments. 
Necessity  for  pleading  former  Judgment  or  decree  to  effect  estoppel. 

Cited  in  Tibbetts  v.  Shapleigh,  60  N.  H.  487,  holding  where  party  pleads  matter 
which  former  judgment  estops  him  from  pleading,  judgment  may  be  rendered  on 
fact  if  other  party  takes  issue  on  fact;  Smith  v.  Elliott,  9  Pa.  346,  holding  former 
judgment  as  to  erection  of  nuisance  given  under  plea  of  general  issue,  not  con- 
clusive, where  plaintiff  declared  for  nuisance  instead  of  continuance;  Bank  of 
Beloit  y.  Beale,  7  Bosw.  611,  on  necessity  that  estoppel  be  pleaded  in  order  to 
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have  benefit  thereof;  Elliott  t.  Eslava,  3  Ala.  568,  holding  that  estoppel  must  be 
pleaded  to  preclude  jury  from  passing  on  fact;  Miller  v.  Maniee,  6  Hill,  114, 
holding  that  in  action  of  trover  estoppel  in  nature  of  rea  judicata  must  be 
pleaded,  if  defendant  wishes  to  rely  on  it;  Gilchrist  v.  Bale,  8  Watts,  356,  34  A. 
D.  469,  holding  that  former  recovery,  release,  or  satisfaction  may  be  given  in  evi- 
dence in  action  on  case,  though  not  pleaded;  Little  v.  Barlow,  37  Fla.  232,  53  A. 
S.  R.  249,  20  So.  240,  holding  that  record  of  former  judgment  between  same 
parties,  on  same  matter,  may  be  shown  under  general  issue  in  assumpsit;  Wright 
V.  Butler,  6  Wend.  284,  21  A.  D.  323,  holding  that  in  assumpsit  by  second  in- 
dorsee to  recover  money  paid  on  note,  record  of  former  judgment  between  same 
parties  may  be  shown,  though  not  pleaded;  Finley  v.  Hanbest,  30  Pa.  190,  holding 
that  in  assumpsit  former  recovery  is  admissible  under  general  issue,  with  same 
effect  as  if  pleaded  specially;  Offutt  v.  John,  8  Mo.  120,  40  A.  D.  125,  holding 
former  judgment  given  in  evidence  as  conclusive  as  if  specially  pleaded;  Isaacs 
V.  Clark,  12  Vt.  692,  36  A.  D.  372,  holding  former  decree  given  in  evidence  con- 
clusive as  estoppel,  where  no  opportunity  is  afforded  to  plead  it  specially ;  Walton 
V.  Dickerson,  7  Pa.  376,  on  right  to  put  former  recovery  in  evidence,  whether 
pleaded  or  not. 

Cited  in  reference  note  in  29  A.  S.  R,  485,  on  necessity  for  pleading  res  judicata. 

Cited  in  notes  in  27  A.  S.  R.  347,  on  failure  to  plead  estoppel;  63  A.  D.  632,  on 
distinction  between  pleading  former  recovery  in  bar  and  proving  it  under  general 
issue. 

Distinguished  in  Marsh  v.  Pier,  4  Rawle,  273,  26  A.  D.  131,  holding  judgment  iu 
former  replevin  suit  admissible,  though  not  pleaded,  in  subsequent  action  for 
price  of  goods,  between  same  parties,  involving  same  matter. 

Disapproved  in  Man  v.  Drexel,  2  Pa.  St.  202,  holding  former  judgment  in  eject- 
ment conclusive  as  to  mesne  profits  between  parties,  even  though  not  pleaded. 

17  AM.  DEC.  668,  MASSER  v.  STRICKIiAND,  17  SERG.  A  R.  354. 
ConclusiToness  against  sureties  or  Indorsers,  of  Judgment  against  prin- 
cipal. 

Cited  in  Watt  v.  Riddle,  8  Watts,  545;  Hare  v.  Marsh,  61  Wis.  435,  50  A.  R. 
141,  21  N.  W.  267,— on  conclusiveness  as  to  sureties  of  judgment  against  prin- 
cipal; McConnell  v.  Poor,  113  Iowa,  133,  52  L.R.A.  312,  84  N.  W.  968,  holding 
judgment  against  contractor  for  breach  of  contract,  not  rea  judicata  as  to  surety 
on  his  bond;  Com.  ▼.  Smith,  4  Phila.  51,  17  Phila.  Leg.  Int.  126,  extending  to 
cases  of  trustees  principle  that  judgment  against  principal  on  official  bond  is 
conclusive  as  to  sureties;  Ringgold  v.  Newkirk,  3  Ark.  96,  holding  guarantor  not 
liable  on  bond  where  creditor  failed  to  make  demand  of  debtor  and  notify  guar- 
antor of  nonpayment;  Spencer  v.  Dearth,  43  Vt.  98,  holding  arbitrator's  deci- 
sion that  note  had  been  paid  by  principal,  conclusive  in  trover  by  principal  and 
surety  for  recovery  of  note;  Lloyd  v.  Barr,  11  Pa.  41,  holding  judgment  by  holder 
against  indorsers,  conclusive  in  action  by  subsequent  indorser,  who  paid  same, 
against  prior  indorser;  Bank  of  Mobile  v.  Mobile  &  O.  R.  Co.  69  Ala.  305,  hold- 
ing compromise  and  judgment  thereon  for  less  than  face  of  bonds  sued  on  limits 
recovery  to  amount  of  judgment;  Ihrig  v.  Scott,  13  Wash.  559,  43  Pac.  633,  hold- 
ing judgment  against  principal  upon  statutory  bond  for  protection  of  those 
furnishing  materials  for  public  improvement,  conclusive  as  to  sureties;  Com.  use 
of  Anthony  v.  Steigerwalt,  18  Lane.  L.  Rev.  301,  on  surety's  right  to  set  up  per- 
sonal defenses,  though  judgment  against  principal  be  conclusive  as  to  other  xnat> 
ters. 
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Cited  in  reference  note  in  56  A.  D.  96,  on  binding  effect  on  bail  and  luretiei 
of  judgment  against  principals. 

Distinguished  in  Giltinan  t.  Strong,  64  Pa.  242,  27  Phila.  Leg.  Int.  84  (re- 
versing Strong  V.  Giltinan,  7  Phila.  176,  26  Phila.  Leg.  Int.  340),  holding  judg- 
ment against  tenant  not  evidence  against  his  surety  for  rent  due  landlord. 

—  On  admlnlstrator'fl  bond. 

Cited  in  Garber  v.  Com.  7  Pa.  265;  Com.  use  of  Rarrick  v.  Smith,  6  Pa.  Dist. 
R.  416,  3  Lack.  Leg.  News,  65;  Com.  ex  rel.  Whiteside  v.  Woods,  14  Pa.  Dist.  R. 
509,  22  Lane.  L.  Rev.  245, — holding  decision  by  probate  court  as  to  amount  due 
from  administrator,  conclusive  as  against  surety  on  bond. 

—  On  ofBdml  bond. 

Cited  in  Burlington  School  Dist.  v.  Alexander,  6  Pa.  Co.  Ct.  413,  holding 
judgment  by  confession  against  tax  collector,  not  conclusive,  where  sureties  al- 
lege that  money  was  collected  and  paid  over  but  applied  to  prior  taxes,  for 
which  other  sureties  were  bound;  Musselman  v.  Com.  7  Pa.  240;  Eagles  v.  Kern, 
5  Whart.  144;  Evans  v.  Com.  8  Watts,  398,  34  A.  D.  477,— holding  judgment 
against  constable  for  amount  for  which  he  became  liable,  conclusive  as  to  his 
sureties;  Tracy  v.  Goodwin,  5  Allen,  409,  holding  judgment  against  constable 
for  wrongful  attachment,  conclusive  against  his  sureties  as  to  damages  and 
costs;  Chamberlain  v.  Godfrey,  36  Vt.  380,  84  A.  D.  690,  holding  sureties  for 
faithful  performance  of  duty  by  deputy  sheriff  boimd  by  judgment  against  deputy 
for  misconduct;  Pasewalk  v.  Bolhnan,  29  Neb.  519,  26  A.  S.  R.  399,  45  N.  W. 
780,  holding  judgment  in  suit  against  sheriff  for  seizing  wrong  property, 
defended  by  plaintiff  in  execution  who  indemnified  sheriff,  conclusive  against 
sureties  on  indemnity  bond;  Beauchaine  v.  McELinnon,  55  Minn.  318,  43  A. 
S.  R.  506,  56  N.  W.  1065;  McMicken  v.  Com.  58  Pa.  213,  25  Phila.  Leg.  Int. 
340;  Stephens  v.  Shafer,  48  Wis.  54,  33  A.  R.  793,  3  N.  W.  835;  Charles  v. 
Hoskins,  14  Iowa,  471,  83  A.  D.  378, — holding  judgment  against  sheriff  for 
misconduct  prima  facie  evidence  against  sureties  on  bond,  in  absence  of  fraud. 

Cited  in  reference  notes  in  43  A.  D.  440,  on  judgment  against  constable  as 
evidence  against  sureties;  33  A.  R.  804,  on  judgment  against  principal  in  official 
bond  as  prima  facie  evidence  of  right  to  recover  from  sureties  not  having  notice 
of  the  suit. 

Cited  in  notes  in  83  A.  D.  383,  on  conclusiveness  of  judgment  against  sheriffs 
and  constables  on  their  sureties;  52  L.R.A.  172,  174,  as  to  when  judgment  re- 
covered in  action  against  officer  is  prima  facie  evidence  against  surety  on  official 
bond;  52  L.R.A.  176,  179,  as  to  when  judgment  recovered  in  action  against  officer 
is  conclusive  evidence  against  surety  on  official  bond. 

Distinguished  in  Snapp  v.  Com.  2  Pa.  St.  49,  holding  sureties  on  sheriff's 
bond,  not  bound  when  sheriff  acted  as  agent  in  levying  execution. 

Denied  in  Pico  v.  Webster,  14  Cal.  202,  73  A.  D.  647,  holding  judgment  against 
officer  for  misconduct,  not  conclusive  against  sureties  on  his  official  bond;  Rodini 
V.  Lytle,  17  Mont.  448,  52  L.R.A.  165,  43  Pac.  501,  holding  judgment  against 
constable  for  misconduct,  neither  conclusive  nor  prima  facie  evidence  against 
sureties  on  bond. 

17  AM.  DEO.  677,  HEPBURN  T.  McDOWELIi,  17  SERG.  A  R.  88S. 
Termination  of  license. 

Cited  in  Baldwin  v.  Aldrich,  34  Vt.  526,  80  A.  D.  695,  holding  grant  of  right 
to  erect  and  run  mill,  a  license,  terminating  with  the  decay  of  the  structure; 
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Kaj  V.  Pennsylvania  R.  Co.  65  Pa.  269,  3  A.  R.  628,  27  Phila.  Leg.  Int.  205, 
2  Legal  Gaz.  148,  holding  notice  revoking  permiBsive  use  of  land  need  only  be 
given  to  bona  fide  user. 

Cited  in  note  in  40  L.R.A.  505,  on  duration  of  right  to  maintain  burden  on 
land,  after  licensee  has  incurred  expense. 
Revocability  of  license. 

Cited  in  Ameriscoggin  Bridge  ▼.  Bragg,  11  N.  H.  102,  holding  license  to  erect 
dam  on  another's  land,  irrevocable  when  acted  upon;  Grant  v.  Leach,  20  La. 
Ann.  329,  96  A.  D.  403,  on  revocation  without  remuneration,  of  legislative  grant 
to  maintain  canal. 

Distinguished  in  Babcock  v.  Utter,   1   Keyes,  397,  1  Abb.  App.  Dec.  27,  32 
How.  Pr.  439,  holding  parol  license  to  maintain  dam  and  canal,  revocable;  Read 
V.  Church  of  St.  Ambrose,  6  Pa.  Co.  Ct.  76,  19  Phila.  466,  45  Phila.  Leg.  Int 
184,  holding  permissive  occupation  of  land  at  will  of  owner,  revocable. 
Validity  of  license. 

Cited  in  Millerd  v.  Reeves,  1  Mich.  107,  holding  parol  license  to  flow  land, 
valid  if  followed  by  expenditure  of  money. 
Elstoppel  by  silence. 

Cited  in  Kingman  v.  Graham,  51  Wis.  232,  8  N.  W.  181,  holding  that  mere 
silence  does  not  estop  owner  of  title  appearing  of  record;  Miller  v.  Cresson,  ft 
Watts  &  S.  284,  holding  that  disclaimer  as  to  part  of  tract  will  not  estop  one 
from  asserting  title  to  balance;  Hill  v.  Epley,  31  Pa.  331,  holding  that  silence 
of  one  party  works  no  estoppel  where  both  have  equal  means  of  knowledge; 
Hammett  v.  Hammett,  3  W.  N.  C.  189,  holding  widow  not  estopped  from  re- 
pudiating postnuptial  contract,  in  absence  of  injury  to  estate;  Kreiser's  Appeal, 
69  Pa.  194,  holding  widow  not  estopped  from  revoking  election  to  take  under 
will,  made  in  ignorance  of  facts;  Lehman  v.  Murtoff,  7  Pa.  Super.  Ct.  486, 
holding  estoppel  from  mere  silence  cannot  operate  in  favor  of  wrongdoer;  Com. 
v.  Moltz,  10  Pa.  527,  51  A.  D.  499,  holding  ward  deceived  by  guardian  as  to 
amount  due,  not  estopped  by  receipt  or  failure  to  make  claim  against  his  estate. 

Distinguished  in  Garr  v.  Wallace,  7  Watts,  394,  holding  one  silently  permit- 
ting another  to  purchase  and  improve  land,  estopped  from  asserting  his  legal 
rights. 

17  AM.  DEC.  680,  GRAY  T.  HOLDSHIP,  17  SERG.  A  R.  418. 

What  are  and  rights  as  to  fixtures. 

Cited  in  Langston  v.  State,  96  Ala.  44,  11  So.  334,  holding  valves  screwed 
to  iron  pipes  attached  to  building  for  manufacturing  purposes  are  fixtures; 
Voorhis  v.  Freeman,  2  Watts  AS.  116,  37  A.  D.  490,  holding  machinery  in  iron- 
rolling  mill  part  of  realty;  Heaton  v.  Findlay,  12  Pa.  304,  holding  cylinder 
attached  to  furnace,  part  of  freehold;  Capen  v.  Peckham,  35  Conn.  88,  holding 
windlass  annexed  to  slaughterhouse  forms  part  of  realty;  Overton  v.  Williston, 
31  Pa.  155,  holding  machinery  used  to  operate  sawmill  part  of  realty;  Bradley 
V.  Ritchie,  12  Pa.  Dist  R.  658,  20  Lane.  L.  Rev.  260,  holding  lathe  and  planer 
in  machine  shop  and  planer  in  sawmill,  part  of  realty;  Ritchie  v.  McAllister, 
14  Pa.  Co.  Ct.  267,  holding  cars,  rails,  and  scales  used  at  quarry  are  part  of 
freehold;  Covey  v.  Pittsburg,  Ft.  W.  &  C.  R.  Co.  3  Phila.  173,  15  Phila.  Leg. 
Int.  228,  holding  rails  and  chairs  of  railroad  company,  part  of  realty;  Equitable 
Guarantee  &  T.  Co.  v.  Knowles,  8  Del.  Ch.  106,  67  Atl.  961,  holding  machinery 
and  appurtenances  of  a  cotton  and  woolen  factory  forms  part  of  freehold;  Pa> 
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tenon  t.  DeUwmre  County,  70  Pa.  381,  holding  machinery  in  cotton  factory 
taxable  aa  real  estate;  Rogers  v.  Gillinger,  30  Pa.  185,  72  A.  D.  604,  holding 
broken  materials  of  fallen  building,  part  of  realty;  Walker  ▼.  Sherman,  20 
Wend.  636,  holding  machinery  in  woolen  factory  not  attached  to  freehold  is 
personalty;  Steinmetz  v.  Witmer,  1  Pearson  (Pa.)  524,  holding  removal  of  mill 
machinery  to  preserve  it  does  not  convert  it  into  personalty. 

Cited  in  reference  notes  in  20  A.  D.  322,  386;  21  A.  D.  732;  28  A.  D.  203; 
30  A.  D.  367;  36  A.  D.  557;  37  A.  D.  219;  42  A.  D.  601;  52  A.  D.  617;  64 
A.  D.  75;  77  A.  D.  788;  83  A.  D.  480;  01  A.  D.  213;  94  A.  D.  395;  2  A.  S.  R. 
412;  13  A.  S.  R.  153;  14  A.  S.  R.  461;  30  A.  S.  R.  491;  79  A.  S.  R.  939;  84 
A.  S.  R.  273;  87  A.  S.  R.  268;  92  A.  S.  R.  825;  96  A.  S.  R.  322;  97  A.  S.  R. 
411,  492,— on  what  are  fixtures;  39  A.  S.  R.  172;  76  A.  S.  R.  864,— on  test 
of  fixtures;  83  A.  D.  669;  94  A.  D.  396, — on  criterion  for  determining  what  is 
a  fixture;  93  A.  D.  303,  on  rules  for  determining  what  are  fixtures;  59  A.  D. 
657,  658,  on  annexation  to  realty  as  criterion  of  fixture;  59  A.  D.  657,  on  in- 
tention as  criterion  of  fixture;  83  A.  D.  480,  on  intent  and  purpose  of  design 
as  determining  what  is  a  fixture;  40  A.  D.  659,  as  to  what  are  fixtures  when 
erected  by  owner  of  freehold;  69  A.  S.  R.  343,  on  house  built  on  land  of  an 
other  as  a  fixture;  83  A.  D.  480,  on  gas  appliances  as  fixtures;  64  A.  D.  76, 
on  gas  fixtures  as  fixtures;  59  A.  D.  658,  on  machinery  as  fixture;  32  A.  D. 
271,  on  manure  as  a  fixture. 

Cited  in  notes  in  19  A.  D.  205;  62  A.  D.  69,  70, — as  to  what  are  fixtures. 

Distinguished  in  Spruance's  Opinion,  8  Del.  Ch.  539  Appx.,  holding  machinery 
and  articles  forming  integral  parts  of  it  in  cotton  mill  are  part  of  freehold. 
—  Subject  to  mechanic's  lien. 

Cited  in  Morgan  v.  Arthurs,  3  Watts,  140,  holding  engine  in  steam  sawmill 
subject  to  mechanic's  lien;  Progress  Press  Brick  k  Mach.  Co.  v.  Gratiot  Brick  &, 
Quarry  Co.  151  Mo.  501,  74  A.  S.  R.  557,  52  S.  W.  401,  holding  machinery  put  in 
manufacturing  plant,  subject  to  mechanic's  lien;  Moore  v.  Smith,  24  III.  512,  hold- 
ing brewery  trade  fixtures  pass  to  purchaser  on  sale  under  mechanic's  lien,  unless 
reserved  or  removed  by  tenant;  Heidegger  v.  Atlantic  Mill.  Co.  16  Mo.  App.  327, 
holding  bolting  cloths  in  flouring  mill,  subject  to  mechanic's  lien;  Parrish's  Ap- 
peal, 83  Pa.  Ill,  34  Phila.  Leg.  Int.  258,  holding  engine  and  boilers  in  iron  factory 
subject  to  mechanic's  lien;  Wheeler  v.  Pierce,  167  Pa.  416,  46  A.  S.  R.  679,  31  Atl. 
649,  holding  boilers  in  furnace  plant  subject  to  mechanic's  lien ;  Kelley  v.  Border 
City  Mills,  126  Mass.  148,  holding  boilers  on  boiler  house  adjoining  mill  subject  to 
mechanic's  lien  for  repairs;  White  v.  Chaffin,  32  Ark.  59,  holding  gin  stands  and 
idler  placed  in  building  for  ginning  cotton,  subject  to  mechanic's  lien;  Meek  v. 
Parker,  63  Ark.  367,  58  A.  S.  R.  119,  38  S.  W.  900,  holding  wheels  and  axes 
operated  on  tramway  in  dry  kiln,  subject  to  mechanic's  lien;  Wethered  v.  Gar- 
rett, 7  Pa.  Co.  Ct.  529,  holding  boiler  and  steam  pipes  in  green  houses,  subject 
to  mechanic's  lien;  Grewar  v.  Alloway,  3  Tenn.  Ch.  584,  holding  scenery  and 
stage  properties  of  a  theater  subject  to  mechanic's  lien. 

Cited  in  reference  notes  in  65  A.  S.  R.  165,  on  what  structures  are  subject 
to  mechanics'  liens;  90  A.  D.  286,  on  enforcement  of  lien  upon  fixtures  removed 
to  the  detriment  of  a  lien  holder. 

Cited  in  note  in  13  L.R.A.  702,  as  to  what  mechanics'  lien  attaches. 

Distinguished  in  Latta  v.  Cambridge  Springs  Co.  25  Pa.  Co.  Ct.  310,  holding 
rubber  hose  attached  to  water  mains  of  hotel,  not  subject  to  mechanic's  lien. 
«-  Subject  to  levy  and  sale. 

Cited  in  Witmer's  Appeal,  45  Pa.  455,  84  A.  D.  505,  holding  judgment  debtor 
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•cannot  sever  engine  from  realty,  so  that  it  may  be  levied  upon  by  subsequent 
judgment  creditors;  Ott  ▼.  Sweatman,  166  Pa.  217,  31  Atl.  102,  15  Pa.  Co.  Ct. 
97,  3  Pa.  Dist.  R.  573,  holding  refrigerating  machinery  placed  in  brewery  under 
xiontract  of  conditional  sale,  part  of  realty  subject  to  execution  against  brewer; 
Stillman  v.  Flenniken,  58  Iowa,  450,  43  A.  R.  120,  10  N.  W.  842,  holding 
smutter  placed  in  mill  as  part  of  machinery  passes  to  purchaser  on  judicial  sale. 
—  As  between  Tender  and  purchaser. 

Cited  in  reference  notes  in  18  A.  S.  R.  907,  on  fixtures  between  vendor  and 
vendee;  44  A.  D.  356,  on  what  are  fixtures  as  between  grantor  and  grantee. 
'—  As  to  mortgagee  or  purchaser  on  foreclosure. 

Cited  in  Winslow  v.  Merchants  Ins.  Co.  4  Met.  306,  38  A.  D.  368,  holding 
steam  works  erected  to  move  mill  are  covered  by  mortgage  of  the  real  estate; 
Great  Western  Mfg.  Co.  v.  Bathgate,  15  Okla.  87,  79  Pac.  903,  holding  machinery 
placed  in  gristmill,  subject  to  existing  mortgage  as  against  vendor's  subsequent 
mortgage  and  conditional  bill  of  sale;  Smith  v.  Altick,  24  Ohio  St.  369,  sus- 
taining right  of  mortgagee  to  recover  of  purchaser  from  mortgagor  the  value 
of  fixtures  removed  from  mortgaged  premises;  Gunderson  v.  Swarthout,  104 
Wis.  186,  76  A.  S.  R.  860,  80  N.  W.  465,  holding  dynamo,  exciter,  and  belts  in 
electric  light  plant  are  fixtures  as  between  their  vendor  and  a  purchaser  on 
foreclosure  sale. 

Cited  in  reference  notes  in  31  A.  S.  R.  623,  on  fixtures  as  between  mortgagor 
and  mortgagee;  38  A.  D.  376,  on  fixtures  placed  on  mortgaged  premises  as  part 
of  the  freehold. 

Disapproved  in  Teaff  v.  Hewitt,  1  Ohio  St.  511,  59  A.  D.  634,  holding  machinery 
used  in  woolen  manufactory  not  subject  to  real-estate  mortgage. 
'— As  between  landlord  and  tenant. 

Cited  in  Gulick  v.  Heermans,  6  Luzerne  Leg.  Reg.  231,  upholding  right  of 
tenant  to  remove  trade  fixtures;  Sigur  v.  Lloyd,  1  La.  Ann.  421,  holding  tenant 
of  warehouse  entitled  to  remove  hoisting  wheel  placed  in  building  by  him. 

Cited  in  reference  notes  in  67  A.  D.  575,  on  gas  fixtures  as  fixtures  between 
landlord  and  tenant;  55  A.  D.  554,  on  right  of  way -going  tenant  to  remove 
manure  made  on  farm  directly  or  indirectly  from  products  thereof. 

Cited  in  note  in  69  A.  D.  515,  on  tenant's  right  to  remove  fixtures  after 
expiration  of  his  term. 

Distinguished  in  Lemar  v.  Miles,  4  Watts,  330,  holding  steam  engine  placed 
in  salt  factory  by  tenant  is  personal  property;  State  use  of  Kidney  v.  Marshall 
A  Co.  4  Mo.  App.  29,  holding  tenant's  intent  in  affixing  boilers  to  freehold,  not 
decisive  as  to  status  of  property. 
<—  On  severance  of  chattel. 

Cited  in  Ross's  Appeal,  0  Pa.  491,  holding  chattel  ceases  to  be  fixture  on 
complete  severance  from  freehold;  Bringholff  v.  Munzenmaier,  20  Iowa,  513,  on 
eonstructive  severance  of  property  from  freehold. 

17  AM.  DEO.  606,  VTTLEY  T.  MOOR,  17  SERO.  A  R.  438. 
Validity  of  altered  Instruments. 

Cited  in  reference  notes  in  29  A.  D.  400,  on  filling  blanks  in  instruments 
already  signed;  33  A.  S.  R  707,  on  effect  of  filling  blanks. 

Cited  in  note  in  13  A.  D.  671,  on  effect  of  filling  up  blanks  left  in  written 
instruments. 
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—  Bonds. 

Cited  in  Bartlett  y.  Board  of  Education,  60  111.  364,  holding  yalid  official 
bond  of  school  board  treasurer,  who  filled  in  authorized  penalty,  left  blank 
when  signed  by  sureties,  and  delivered  it  to  board  without  sureties'  knowledge 
of  alteration;  Lee  County  t.  Welsing,  70  Iowa,  198,  30  N.  W.  481,  holding  valid 
several  official  bonds  of  county  treasurer,  signed  by  sureties  with  blank  penalty 
in  each,  but  with  intent  and  understanding  that  such  blanks  should  be  filled 
when  fixed  by  board;  Williams  v.  Crutcher,  6  How.  (Miss.)  71,  36  A.  D.  422, 
Jiolding  void  replevin  bond  which  was  signed  and  sealed  by  surety  with  penalty 
and  amount  of  execution  in  blank,  without  redelivery;  Xander  t.  Com.  102 
Pa.  434,  40  Phila.  Leg.  Int.  296,  14  Pittsb.  L.  J.  N.  S.  21,  holding  one  signing  bond 
on  condition  that  another  sign,  liable,  although  latter's  name  subsequently  erased. 

Cited  in  reference  note  in  24  A.  D.  441,  on  validity  of  bond  signed  in  blank. 

Criticized  in  Cross  v.  State  Bank,  6  Ark.  525,  holding  paper  purporting  to  be 
A  bond,  not  valid  if  altered  in  material  point. 

Disapproved  in  Walla  Walla  County  ▼.  Ping,  1  Wash.  Terr.  340,  holding  void 
official  bond  of  county  treasurer  altered  after  delivery  by  inserting  in  blank 
the  penalty. 

—  Deeds. 

Cited  in  State  v.' Tripp,  113  Iowa,  698,  84  N.  W.  646,  holding  property  ob- 
tained under  false  pretenses,  where  one  party  claiming  to  be  able  to  obtain  deed 
of  land  induced  another  to  execute  and  deliver  deed  of  his  own  property  in 
^exchange,  although  such  deed  had  blank  for  grantee's  name;  Bums  v.  Lynde, 
S  Allen,  305,  holding  invalid  release  of  dower  and  homestead  by  married  woman, 
who  executed  deed  of  husband's  property  wholly  in  blank,  subsequently  filled 
up  and  delivered,  without  sufficient  subsequent  ratification  by  her;  Cribben  v. 
Deal,  21  Or.  217,  28  A.  S.  R.  746,  27  Pac.  1046,  holding  blank  in  general  as 
signment  deed  may  be  filled  by  inserting  name  of  grantee,  after  execution  and 
before  delivery,  upon  parol  authority  of  grantor;  Kirtland  v.  Hoey,  2  Luzerne 
Leg.  Reg.  47,  holding  stranger  cannot  object  to  insertion  of  grantee's  name, 
either  by  grantor,  grantee,  or  his  duly  authorized  agent,  in  deed  executed  and 
delivered;  Threadgill  v.  Butier,  60  Tex.  599,  holding  grantee,  upon  parol  au- 
thorization of  grantor  at  delivery,  may  insert  his  own  name  in  deed,  even  after 
sale  to  third  party. 

Distinguished  in  Simms  v.  Hervey,  19  Iowa,  273,  holding  conveyance  of  real 
estate  signed  in  blank  and  wholly  filled  in  thereafter,  not  valid  without  subse- 
quent ratification. 
^- Notes. 

Cited  in  Chism  y.  Toomer,  27  Ark.  108,  holding  invalid  note  altered  by  de- 
creasing the  amount;  Ogle  v.  Graham,  2  Penr.  &  W.  132,  holding  valid  joint 
and  several  note,  executed  by  one  at  request  of  another,  who  altered  it  by  reducing 
amount  and  then  executed  and  delivered  to  payee;  Wessell  v.  Glenn,  108  Pa.  104, 
holding  accommodation  indorser  of  note  given  to  renew  note  of  maker  presump- 
tively knew  that  place  of  payment  was  blank  and  that  it  must  be  filled  be- 
fore used. 
Validity  of  note  imperfect  as  to  amount. 

Cited  in  Weaver  v.  Paul,  4  Dauphin  Co.  Rep.  306,  16  Pa.  Co.  Ct.  473,  4  Pa. 
Dist.  493,  holding  non-negotiable  note  imperfect  as  to  amount  but  with  marginal 
figures  in  maker's  handwriting,  good  as  to  that  amount. 
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Implied  consent  to  fill  blank  in  bond. 

Cited  in  South  Berwidc  t.  Huntresi,  63  Me.  89,  87  A.  D.  585,  holding  consent 
to  insert  penal  sum  in  blank  fidelity  bond,  implied  bj  agreeing  to  execute 
such  bond. 
Parol  authority  to  alter  or  fill  blank  in  inatrament. 

Cited  in  Gibbs  v.  Frost,  4  Ala.  720,  holding  good  parol  authority  to  alter 
bond  signed  in  blank  by  sureties;  State  t.  Young,  23  Minn.  551,  holding  parol 
authority  good  in  case  of  unsealed  instrument,  sufficient  also  to  authorise  filling 
blank  in  official  bond  of  county  treasurer;  Dickson  t.  Hamer,  Freem.  Ch.  (Miss.) 
284,  holding  bond  executed  in  blank,  with  verbal  authority  to  fill  up  blanks, 
is  void. 

Cited  in  notes  in  6  E.  R.  C.  182,  on  authority  to  fill  up  blank  in  deed  after 
delivery;  2  E.  R.  C.  280,  on  validity  of  parol  authority  to  fill  blanks,  in  deed; 
8  E.  R.  C.  632,  on  sufficiency  of  parol  authorization  to  fill  blanks  in  deeds;  2 
L.RA.  530,  on  validity  of  deed  delivered,  with  name  of  grantee  blank,  to  grantee 
or  another  for  him,  with  oral  instructions  to  fill  blank. 
Parol  ratification  of  deed  executed  by  agent. 

Cited  in  Drumright  v.  Philpot,  16  Ga.  424,  60  A.  D.  738,  holding  ratification 
of  agent's  authority  to  execute  deed  of  slaves  need  not  be  evidenced  in  writing. 

Cited  in  note  in  8  E.  R.  C.  634,  on  validity  of  parol  ratification  of  unau- 
thorized deed  by  agent. 

17  AM.  DEO.  609,  SIXGLETOX  T.  BREMAR,  4  M'CORD,  li.  12. 
Validity  of  deed  taking  effect  in  fnturo. 

Cited  in  reference  note  in  42  A.  D.  235,  on  invalidity  of  conveyance  of  free- 
hold estate  to  take  effect  in  futuro. 

Cited  in  note  in  56  A.  D.  414,  on  invalidity  of  deed  of  freehold  to  commence 
in  fuiuro, 

—  Taking  effect  on  death  generally. 

Cited  in  Murphy  v.  Gabbert,  166  Mo.  506,  80  A.  S.  R.  733,  66  S.  W.  536, 
holding  instnmient  taking  effect  upon  death  of  grantor  is  testamentary  in  char- 
acter and  insufficient  as  a  deed. 

—  Reservation  of  life  estate. 

Cited  in  Cribb  v.  Rogers,  12  S.  C.  664,  32  A.  R.  511,  holding  grant  of  fee  with 
reservation  of  life  estate  to  grantor,  valid;  Ellen  v.  Ellen,  16  S.  C.  132,  holding 
deed  of  land  reserving  usufruct  to  grantor  for  life,  not  good  as  covenant  to 
stand  seised. 

Distinguished  in  Chancellor  v.  Windham,  1  Rich.  L.  161,  42  A.  D.  411,  holding 
deed  granting  lands  at  grantor's  death,  good  as  covenant  to  stand  seised  to 


Xecesslty  of  consideration. 

Cited  in  reference  notes  in  33  A.  D.  749,  on  consideration  of  covenant  to  stand 
seised  to  uses;  42  A.  D.  416,  on  necessity  of  consideration  for  covenant  to  stand 
seised. 
Necessity  of  expressing  consideration. 

Cited  in  note  in  17  A.  D.  702,  on  expressing  consideration  in  deed. 

Disapproved  in  Okison  v.  Patterson,  1  Watts  &  S.  395,  holding  deed  of  bargain 
and  sale  must  express  valuable  consideration  but  need  not  state  its  amount. 
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Messure  of  damages  for  breach  of  ooTenant. 

Cited  in  reference  note  in  86  A.  D.  94»  on  measure  of  damagei  for  breach  of 
ooTenant  to  stand  seised. 
What  instruments  are  wills. 

Cited  in  notes  in  92  A.  D.  384,  as  to  when  instnunents  are  wills  and  when  deeds 
or  contracts;  92  A.  D.  386,  on  miscellaneous  writings  probated  as  wills. 
Ademption. 

Cited  in  note  in  2  E.  R.  C.  26,  on  ademption  of  specific  legacies. 

17  AM.  DEC.  702,  STATE  t.  RTAN,  4  M'CORD,  li.   16. 
Averment  of  Joint  ownership  of  stolen  property. 

Cited  in  McDowell  v.  State,  68  Miss.  348,  8  So.  608,  holding  if  two  or  more  per- 
sons own  the  property  stolen,  the  indictment  must  so  allege;  State  t.  Owens,  10 
Rich.  L.  169,  holding  names  of  joint  owners  of  stolen  goods  should  be  correctly 
averred  in  the  indictment. 
Necessity  of  proving  ownership  as  alleged. 

Cited  in  State  v.  Dwyre,  2  Hill,  L.  287,  holding  allegation  of  ownership  of  stolen 
property  must  be  proved  as  laid;  State  v.  Thurston,  2  McMulL  L.  382,  holding 
ownership  of  property  stolen  must  be  proved  as  laid  in  the  indictment;  State 
V.  Hamilton,  77  S.  C.  383,  57  S.  E.  1098,  holding  proof  of  separate  ownership 
of  property  stolen  will  not  sustain  indictment  charging  joint  ownership. 

17  AM.  DEO.  70S,  ELCOCK'S  WIIX,  4  M'CORD»  lu  t9. 
When  will  takes  effect. 

Cited  in  Donaugher's  Estate,  2  Pars.  Sel.  Eq.  Cas.  164,  holding  will  of  personal 
property  exists  only  from  death  of  testator. 

Distinguished  in  Martindale  v.  Warner,  15  Pa.  471,  holding  that,  while  will 
takes  effect  at  testator's  death,  it  may  for  many  purposes  relate  to  time  of  making 
it. 

Disapproved  in  Battle  v.  Speight,  31  N.  C.  (9  Ired.  L.)  288,  holding  statutory 
rule  construing  wills  as  if  executed  immediately  before  testator's  death,  prospeo- 
live  in  operation. 
Ezecotlon  and  validity  of  will. 

Cited  in  Colonna  v.  Alton,  23  App.  D.  C.  296,  holding  will  of  personalty  must 
be  executed  in  conformity  with  law  existing  at  death  of  testator;  Sutton  v. 
Ch^iault,  18  Ga.  1;  Salter  v.  Bryan,  26  N.  C.  (4  Ired.  L.)  494,— holding  validity 
of  will  determined  by  law  as  it  exists  at  death  of  testator. 

Cited  in  reference  note  in  57  A.  S.  R.  617,  on  law  governing  validity  of 
will. 

Cited  in  note  in  51  A.  D.  574,  on  governing  force  of  law  at  testator's  death  as 
to  sufficiency  of  execution  of  will. 

Disapproved  in  Lane's  Appeal,  57  Conn.   182,   14  A.  S.  R.  94,  4  L.R.A.  45, 
17  Atl.  926,  holding  validity  of  will  depends  upon  statute  in  force  when  it  is 
made. 
On  what  pr<q^rty  will  operates. 

Cited  in  Mayo  v.  Mayo,  4  Md.  Ch.  103,  holding  will  operates  upon  testator's 
personalty,  whether  acQuired  before  or  after  its  execution;  Ford  ▼.  Gaithur,  2 
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Rich.  Eq.  270,  holding  testament  operates  on  whatever  personalty  testator  dies- 
possessed  of;  Garrett  t.  Qarrett,  2  Strohh.  Eq.  272,  holding  will  of  personalty 
operates  upon  after-acquired  property. 
BetroflpectlTe  statutes. 

Cited  in  reference  note  in  14  A.  S.  R.  100,  on  retrospective  operation  of 
statutes. 

17  AM.  DEO.  707,  BOYD  T.  IjADSON,  4  M'OORD.  li.  76. 
Account  book  as  evidence. 

Cited  in  Taylor  v.  Tucker,  1  Ga.  231,  holding  party's  account  book  of  original 
entries  admissible  in  evidence. 

Cited  in  reference  notes  in  26  A.  D.  696;  27  A.  D.  279,— on  books  of  account 
as  evidence;  39  A.  D.  128,  on  competency  of  books  of  account  as  evidence;. 
1  A.  S.  R.  461,  on  what  are  account  books  so  as  to  be  admissible  in  evidence  ^ 
22  A.  D.  416,  on  what  are  admissible  as  books  of  original  entries. 

Cited  in  note  in  62  LJELA.  697,  on  provability  of  sale  and  delivery  of  good» 
by  books  of  account 

17  AM.  DEO.  710,  TAYIiOR  T.  HAMPTON,  4  M*OORD,  D.  »6. 

Rights  of  grantee. 

Cited  in  Kieffer  v.  Imhoff,  26  Pa.  438,  holding  grant  of  part  of  estate  passes 
privileges  aflSxed  by  grantor  to  property  conveyed;  Jackson  v.  Trullinger,  9 
Or.  393,  holding  grant  of  will  with  appurtenances  passes  necessary  privileges  of 
flowing  lands;  Hathom  v.  Stinson,  10  Me.  224,  26  A.  D.  228,  holding  grantee  of 
mill  and  dam  entitled  to  flow  oUier  lands  of  grantor  as  had  been  done  before 
grant. 
Right  of  flowage  as  easement. 

Cited  in  Garrett  v.  McKie,  1  Rich.  L.  444  (dissenting  opinion),  on  right  to 
flow  another's  land  as  easement 
How  easement  acquired. 

Cited  in  note  in  10  E.  R.  0.  07,  on  acquisition  of  easement  by  prescription. 
What  is  a  servitude. 

Cited  in  reference  note  in  24  A.  D.  222,  on  definition  of  "servitude." 
Rights  in  easement. 

Cited  in  reference  note  in  28  A.  S.  R.  264,  on  right  of  mill  owner  to  maintain 
height  of  dam. 
Extinguishment  of  easement. 

Cited  in  Ohio  &  M.  R.  Co.  v.  McCartney,  121  Ind.  386,  23  N.  E.  268,  holding 
easement  extinguished  if  severed  from  dominant  estate;  Smith  v.  Musgrove,  32 
Mo.  App.  241,  holding  acquiescence  raising  inference  of  abandonment  may  ex- 
tinguish easement ;  Holmes  v.  Cleveland,  C.  &  C.  R.  Co.  93  Fed.  100,  holding  inter- 
ruption of  travel  due  to  washing  away  of  part  of  street  is  not  an  abandonment  of 
the  easement. 

Cited  in  notes  in  6  L.R.A.  269,  on  what  constitutes  abandonment  of  right; 
24  A.  D.  222,  as  to  how  easement  may  be  destroyed ;  40  A.  D.  468,  on  abandonment 
of  easements  and  other  interests  in  land;  69  L.R.A.  846,  on  abandonment  of 
right  to  dam  back  water  of  stream. 

Distinguished  in  West  v.  Fox  River  Paper  Co.  82  Wis.  647,  62  N.  W.  803, 
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holding  remoral  of  part  of  iaUund  for  erecticm  of  buildingt  dom  not  •ztinguiih 
riparian  rights. 
—By  disuse. 

Cited  in  Khodes  t.  Whitehead,  27  Tex.  304,  84  A.  D.  631,  holding  servitude  ac- 
quired by  prescription  may  be  lost  by  nonexercise;  Jewett  v.  Jewett,  16  Barb. 
150,  holding  right  created  bj  deed  to  haye  water  flow  in  channel  not  lost  by  dis- 
use for  a  few  years;  State  ex  rel.  Gervais  y.  Charleston,  11  Rich.  Eq.  432,  holding 
right  to  public  landing  extinguished  bj  erection  of  sea  wall  and  twenty  years 
nonuser;  Day  y.  Walden,  40  Mich.  575,  10  N.  W.  26,  holding  grant  of  easement  to 
take  water  for  water  power,  not  lost  by  mere  neglect  to  use  it  for  twenty 
years. 

Cited  in  reference  note  in  84  A.  D.  640,  as  to  when  easements  are  lost  by  non- 
user  or  adverse  possession. 

—  By  adverse  possession. 

Cited  in  Louisville  &  N.  R.  Co.  v.  Welch,  94  Ky.  310,  22  S.  W.  221,  holding 
adverse  possession  for  fifteen  years  by  owner  of  servient  estate  extinguishes  ease- 
ment; Pollock  V.  Maysville  ft  B.  8.  R.  Co.  103  Ky.  84,  44  8.  W.  369,  holding 
right  of  way  extinguished  by  fifteen  years  adverse  possession  by  owner  of  servient 
estate. 

—  By  incompatible  act. 

.Cited  in  Coming  v.  Gould,  16  Wend.  681,  holding  easement  may  be  extinguished 
by  incompatible  act  of  party  beneficially  interested;  Mississippi  C.  R.  Co.  v. 
Mason,  51  Miss.  234,  holding  right  to  continued  flow  of  water  in  natural  channel 
may  be  extinguished  by  incompatible  or  destructive  act;  Beattie  v.  Carolina  C. 
R.  Co.  108  N.  C.  425,  12  S.  E.  913,  holding  failure  to  complete  railroad  and 
permitting  inconsistent  use  of  roadbed  constitute  abandonment  of  easement. 

—  By  obstruction. 

Cited  in  Akrainka  v.  Oertel,  14  Mo.  App.  474,  holding  obstruction  of  passage 
by  dominant  owner  destroys  right  of  way;  Steere  v.  Tififany,  13  R.  I.  568,  holding 
right  of  way  extinguished  where  owner  of  dominant  tenement  takes  exclusive 
possession ;  Robinson  v.  Myers,  67  Pa.  9,  holding  right  of  way  over  lot  extinguished 
by  fencing  it  up  and  using  it  as  a  yard;  Monaghan  v.  Memphis  Fair  Co.  95 
Tenn.  108,  31  S.  W.  497,  holding  easement  in  land  laid  out  as  a  street,  extinguislied 
if  way  is  obstructed  by  dominant  owner;  Stens  v.  Mahoney,  114  Wis.  117, 
89  N.  W.  819,  holding  moving  building  upon  land  reserved  for  common  stairway 
extinguishes  easement;  Ballard  v.  Butler,  30  Me.  94,  holding  right  to  take  water 
from  well  extinguished  by  suffering  erection  of  building  over  it. 

Cited  in  reference  notes  in  71  A.  D.  525,  as  to  when  servitudes  are  lost  by 
obstruction;  36  A.  D.  255,  on  permanent  obstruction  of  easement  by  party 
himself  as  destroying  it. 

17  AM.  DEC.  722,  JJEE  T.  USE,  4  M*CORD,  L.   188. 
Testamentary  capacity. 

Cited  in  Slaughter  v.  Heath,  127  Ga.  747,  57  8.  E.  69,  holding  testamenUry 
incapacity  does  not  mean  total  want  of  mind,  reason,  or  understanding;  Kauf- 
man V.  Caughman,  49  8.  C.  159,  61  A.  8.  R.  808,  27  8.  E.  16,  holding  will  valid, 
although  unjust  to  relatives  or  unequal  in  its  provisions. 

Cited  in  reference  notes  in  44  A.  8.  R.  687,  on  effect  of  partial  insanity  on 
testamentary  capacity;  55  A.  D.  717,  on  will  executed  during  lucid  intervaL 

Cited  in  note  in  21  A.  D.  737,  on  testamentary  capacity. 
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•-Eccentricity  or  delnaloii. 

Cited  in  Potts  t.  House,  6  Oft.  824,  SO  A.  D.  329;  Scarborough  t.  Buskin, 
66  S.  C.  558,  44  S.  E.  63, — ^holding  eccentricities  do  not  disclose  want  of  testa- 
mentary capacity;  Re  Vedder,  6  Dem.  92,  holding  insane  delusion  not  relating 
to  provisions  of  will  does  not  incapacitate  testator;  Wait  t.  Westfall,  161  Ind. 
648,  68  N.  E.  271,  holding  insane  delusion  respecting  hidden  treasure  does  not 
show  want  of  testamentary  capacity. 

Cited  in  reference  notes  in  41  A.  S.  R.  864,  on  insane  delusions  inralidating 
will;  63  A.  S.  R.  577,  on  insane  delusions  affecting  testamentary  capacity; 
61  A.  D.  84,  on  eccentricity  of  testator  as  no  ground  for  invalidating  will. 

Cited  in  notes  in  61  A.  D.  85,  on  belief  in  witchcraft  as  evidence  of  testamentary 
incapacity;  16  L.ItA.  677,  on  belief  in  spiritualism,  witchcraft,  etc.,  as  affecting 
capacity  to  make  will  or  deed;  37  LJEI.A.  273,  on  belief  in  witchcraft  at  insane 
delusion. 
Contractual  capacity. 

Cited  in  Team  v.  Bryant,  71  S.  C.  331,  51  S.  E.  148,  holding  validity  of  eon- 
tract  of  alleged  lunatic  determined  by  his  mental  capacity  when  it  was  made; 
Parker  v.  Marco,  76  Fed.  510,  holding  want  of  contractual  capacity  at  time  con- 
tract was  made  by  alleged  insane  person  must  be  shown  to  invalidate  it. 

Cited  in  notes  in  20  A.  D.  203;  22  A.  D.  375;  71  A.  S.  R.  426,— on  contracts 
of  insane  persons;  71  A.  S.  R.  429,  on  contracts  of  insane  person,  entered  into 
during  lucid  intervals. 
Presumption  and  burden  of  proof  as  to  insanity. 

Cited  in  reference  note  in  83  A.  D.  523,  on  presumptions  regarding  sanity. 

Cited  in  notes  in  35  L.R.A.   119,  on  presumption  of  continuance  of  habitual 
insanity;  36  L.R.A.  724,  on  presumption  of  sanity  with  relation  to  wills;   36 
L.R.A.  118,  on  presumption  of  continuance  of  habitual  insanity. 
—  Of  testator. 

Cited  in  reference  notes  in  47  A.  D.  422,  on  presumption  of  testator's  sanity; 
99  A.  D.  709,  on  burden  of  proof  of  insanity  of  testator;  39  A.  D.  592,  on  neces- 
sity for  proof  of  testamentary  capacity  by  parties  claiming  under  will ;  99  A.  D. 
700,  on  necessity  for  proof  that  insane  person's  will  was  nuide  during  lucid 
interval. 

17  AM.  DEO.  781,  GREIR  T.  TAYIiOR,  4  M*CORD,  li.  206. 
Jurisdiction  to  issue  prohibition. 

Cited  in  Thomas  v.  Mead,  36  Mo.  232,  holding  supreme  court  has  original 
jurisdiction  to  issue  writ  of  prohibition. 

Cited  in  reference  notes  in  30  A.  D.  677,  as  to  when  prohibition  lies;  87 
A.  S.  R.  494,  on  writ  of  prohibition  to  restrain  governor. 

Cited  in  notes  in  12  A.  D.  607,  as  against  whom  prohibition  will  be  issued; 
111  A.  S.  R.  942,  on  denial  of  prohibition  to  individual  officers  in  case  of  min- 
isterial acts. 
Removal  of  officers. 

Cited  in  State  ex  rel.  Rawlinson  v.  Ansel,  76  S.  C.  395,  57  S.  E.  185, 
11  A.  A  £.  Ann.  Cas.  613,  holding  writ  of  certiorari  will  not  issue  to  review  re- 
moval of  officers  by  governor  in  exercise  of  executive  duty;  Segars  v.  Parrott, 
54  S.  C.  1,  31  S.  E.  677  (dissenting  opinion),  on  discretionary  nature  of  power 
of  removal  conferred  on  governor. 

Distinguished  in  People  ex  rel.  Wheeler  t.  Cooper,  67  How.  Pjr.  416,  holding 
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writ  of  prohibition  lies  to  preTent  wrongful  remoral  bj  mayor  of  holdover 

officer. 

RemoTal  of  oonntjr  seat. 

Cited  in  SUte  ex  rel.  West  t.  Clark  County  Ct  Justices,  41  Mo.  44,  holding 
writ  of  prohibition  will  not  issue  to  restrain  the  removal  of  a  county  seat. 

17  AM.  DEXJ.  7S4,  DUNCAN  T.  HODGES,  4  M'OORD,  Ij.  tt9. 
Validity  of  instmmeiit  Inoomplete  when  executed. 

Cited  in  Exchange  Nat.  Bank  y.  Fleming,  63  Kan.  139,  65  Pac.  213,  holding 
deed  valid,  although  lacking  name  of  grantee  when  executed;  Cribben  v.  Deal, 
21  Or.  211,  28  A.  S.  R.  746,  27  Pac.  1046,  holding  deed  executed  with  blank 
left  for  name  of  grantor,  valid;  Lockwood  v.  Bassett,  49  Mich.  546,  14  N.  W. 
492,  sustaining  validity  of  deed  where  blank  left  for  name  of  grantee  was  filled 
before  delivery;  Lafferty  v.  Lafferty,  42  W.  Va.  783,  26  S.  E.  262,  holding  blank 
left  in  deed  for  grantee's  name  may  be  filled  by  parol  authority;  Pope  v.  Chafee, 
14  Rich.  Eq.  69,  sustaining  validity  of  deed  in  which  blank  was  filled  up  by 
grantor's  agent  before  delivery;  Lamar  v.  Simpson,  1  Rich.  Eq.  71,  42  A.  D.  345, 
holding  deed  executed  in  bUmk  by  authorised  agent  and  filled  up  by  party  in 
interest  constitutes  good  conveyance;  Gourdin  v.  Conunander,  6  Rich.  L.  497, 
holding  agent  may  be  authorised  by  parol  to  fill  blank  in  sealed  instrument. 

Disapproved  in  Simms  v.  Hervey,  19  Iowa,  273,  holding  mortgage  executed  by 
wife  in  blank  and  delivered  to  husband  to  negotiate,  invalid;   Walla   Walla 
County  V.  Ping,   1   Wash.  Terr.  340,  holding  bond  in  which  penal  sum  was 
filled  in  after  delivery  is  invalid. 
Conflrmatioii  of  defec^Te  instmmeiit. 

Cited  in  Pursley  v.  Hayes,  22  Iowa,  11,  92  A.  D.  350,  upholding  deed  defective 
as  conveyance  of  feme  oovert  when  executed  and  delivered  by  her  after  she  be- 
came discovert;  Perminter  v.  Ml>aniel,  1  Hill,  L.  267,  holding  bond  executed  in 
blank  in  attachment  suit,  not  oonflrmed  by  subsequent  prosecution  of  attach- 
ment. 

Cited  in  note  in  8  E.  R.  C.  684,  on  validity  of  parol  ratification  of  unau- 
thorized deed  by  agent. 
What  oonstitntes  and  effect  of  material  alteration. 

Cited  in  Collins  v.  Collins,  51  Miss.  311,  24  A.  R.  632,  holding  alteration  of 
recorded  deed  by  consent,  ineffectual  to  change  rights  of  parties;  Chappell  v. 
Spencer,  23  Barb.  584,  holding  signing  note  by  payee  as  surety,  upon  transfer 
of  instrument,  constitutes  material  alteration. 

Cited  in  reference  notes  in  31  A.  D.  422,  on  deeds  executed  in  blank;  42 
A.  D.  349,  on  filling  blanks  in  instnunent  after  execution. 

Cited  in  notes  in  10  A.  R.  268,  on  filling  blanks  in  deed;  5  E.  R.  C.  182,  on 
authority  to  fill  up  blank  in  deed  after  delivery;  28  L.  ed.  U.  S.  91,  on  deeds 
executed  in  blank  as  to  name  of  grantee. 
Sufficiency  of  deliyery. 

Cited  in  reference  notes  in  30  A.  D.  89,  on  necessity  of  delivery  to  validity  of 
deed;  44  A.  D.  707,  on  necessity  and  sufficiency  of  delivery  of  deed. 

Cited  in  notes  in  21  A.  D.  361,  on  what  is  a  delivery  of  deed;  53  A.  S.  R. 
539,  on  by  whom  and  to  whom  deed  may  be  delivered. 
Sufficiency  of  seal. 

Cited  in  McEain  v.  Miller,  1  McMull.  L.  313,  holding  any  stamp  or  mark 
affixed  to  written  contract  by  signer  as  his  seal,  sufficient. 
Am.  Dec.  Vol.  III.— 31. 
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17  AM.  DEC.  786,  OHESHIIIE  t.  BARRETT,  4  M'CORD,  Ij.  241. 
Voidability  of  infant's  contract. 

Cited  in  Fetrow  v.  WiBeman,  40  Ind.  148,  holding  contracts  of  infant  not  ille- 
gal are  voidable  only;  Ihley  v.  Padgett,  27  S.  C.  300,  3  S.  E.  468,  holding  deed 
made  by  infant  not  void  but  voidable;  Salinas  v.  Bennett,  33  S.  C.  285,  11  S.  E. 
968,  on  validity  of  mortgage  executed  by  infant  partner. 

Cited  in  notes  in  21  A.  D.  593,  on  voidability  of  infant's  contract;  18  A.  S.  R. 
578,  on  infant's  contracts  as  void  or  voidable;  18  A.  S.  R.  608,  on  infant's  bills 
and  notes. 
Confirmation  of  contract  made  daring  minority. 

Cited  in  Little  v.  Duncan,  9  Rich.  L.  56,  64  A.  D.  760,  holding  adult  may 
confirm  note  under  seal  given  during  infancy;  Williams  v.  Harrison,  11  S.  C. 
412,  holding  adult  may  confirm  contract  of  suretyship  made  during  minority; 
Ihley  V.  Padgett,  27  S.  C.  300,  3  S.  E.  468,  holding  deed  made  by  minor  confirmed 
where  acquiesced  in  for  fourteen  years  after  attaining  majority;  Stoddard  v. 
McElwain,  7  Rich.  L.  525,  holding  ratification  by  an.  adult  of  his  acts  as  a  minor 
may  be  established  by  slight  circumstances;  Miller  v.  Sims,  2  Hill,  L.  479,  hold- 
ing carrying  on  business  or  receiving  profits  after  coming  of  age  confirms  part- 
nership contract;  Norris  v.  Wait,  2  Rich.  L.  148,  44  A.  D.  283,  holding  infant's 
confirmation  of  sale  of  his  property,  not  presumed  unless  he  received  equivalent 
for  it;  Harris  v.  Musgrove,  59  Tex.  401,  holding  unequivocal  assertion  of  owner- 
ship by  adult  of  property  sold  when  a  minor  amounts  to  disavowal  of  contract. 

Cited  in  reference  notes  in  23  A.  D.  529;  26  A.  D.  254;  36  A.  D.  298, — on  rat- 
ification of  contract  by  infant;  21  A.  D.  593,  on  ratification  of  infant's  void- 
able contract;  34  A.  D.  150,  as  to  what  amounts  to  ratification  of  infants'  con- 
tracts; 25  A.  R.  31,  as  to  what  constitutes  ratification  after  majority  of  con- 
tract made  during  infancy. 

Cited  in  notes  in  18  A.  S.  R.  700,  701,  on  nature  and  effect  of  infant's  rati- 
fication; 23  A.  D.  361,  on  ratification  of  infant's  contract  by  slight  circum- 
stance showing  assent  after  majority. 
—  By  retaining  consideration. 

Cited  in  American  Freehold  Land  Mortg.  Co.  ▼.  Dykes,  111  Ala.  178,  56  A. 
S.  R.  38,  18  So.  292,  holding  infant,  on  attaining  full  age  cannot  retain  pur- 
chase and  avoid  payment  of  purchase  money;  Kitchen  v.  Lee,  11  Paige,  107,  13 
A.  D.  101,  4  Ch.  Sent.  25,  holding  infant  cannot  retain  property  purchased  and 
at  the  same  time  repudiate  the  contract;  Boody  v.  McKenney,  23  Me.  517;  Luce 
V.  Jestrab,  12  N.  D.  548,  97  N.  W.  848,  holding  contract  of  infant  ratified  by 
retention  and  use  of  property  after  attaining  majority;  Phil  pot  v.  Sandwich  Mfg. 
Co.  18  Neb.  54,  24  N.  W.  428,  holding  infant's  purchase  of  personal  property 
confirmed  by  retaining  property  after  attaining  majority;  Corey  v.  Burton,  32 
Mich.  30,  holding  retention  after  coming  of  age  of  money  borrowed  during  in- 
fancy is  an  affirmance  of  the  contract;  Alexander  v.  Heriot,  BaiL  Eq.  223,  hold- 
ing retention  after  attaining  majority  of  slave  purchased  during  infancy  con- 
firms purchase;  Eubanks  v.  Peak,  2  Bail.  L.  497,  holding  release  of  adult  by 
infant  from  contract,  binding  where  he  retains  consideration  after  coming  of 
age;  Henry  v.  Root,  33  N.  Y.  526,  holding  infant  retaining  real  estate  after 
attaining  full  age,  liable  for  purchase  money. 

Cited  in  reference  note  in  64  A.  D.  763,  on  retaining  and  using  horse  purchased 
during  infancy  as  ratification. 
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—  By  sale  of  property  purchased. 

Cited  in  Necker  v.  Koebn,  21  Neb.  550,  59  A.  R.  849,  32  N.  W.  583,  holding 
conyeyance  of  real  property  purchased  during  infancy  affirms  purchase-money 
mortgage. 

Cited  in  note  in  18  A.  S.  R.  718,  on  infant's  ratification  by  sale  or  convey- 
ance of  property. 
Disafflrmance  of  Infant's  contracts. 

Cited  in  reference  note  in  93  A.  D.  124,  as  to  when  infant  cannot  disaffirm 
contract  after  coming  of  age. 

Cited  in  notes  in  18  A.  S.  R.  673,  on  disaffirmance  of  contracts  within  reason- 
able time  after  reaching  majority;  42  L.  ed.  U.  S.  326,  on  power  and  right  of 
infant  to  disaffirm  contract  without  restoring  consideration.  , 

17  AM.  DEC.  740,  BYRD  v.  BOYD,  4  M'CORD.  L.  246. 
Rights  and  remedies  of  discharged  serrant. 

Cited  in  reference  note  in  40  A.  D.  498,  on  liability  of  master  for  wrongfully 
discharging  servant   hired   for   definite   term. 

Cited  in  notes  in  58  A.  R.  829,  on  remedy  of  servant  when  wrongfully  dis- 
charged;   5   LJR.A.(N.S.)    527,   on   rights   and   remedies   of   servant   discharged 
for  good  cause;  24  L.R.A.  232,  on  effect  of  part  performance  of  contract  for 
services  on  right  to  wages  on  discharge  without  cause. 
Apportionment  of  contract  for  serrices. 

Cited  in  Vemer  v.  Sullivan,  26  S.  C.  327,  2  S.  E.  391,  sustaining  right  of  at- 
torney withdrawing  services  to  recover  on  quantum  meruit;  Collins  v.  Wood- 
ruff, 9  Ark.  463,  holding  hirer  of  slave  dying  within  term  of  hiring  only  liable 
for  hire  until  slave's  death;  Bacot  v.  Pamell,  2  Bail.  L.  424,  holding  wages  of 
slave  dying  within  term  of  hiring  should  be  apportioned. 

Cited  in  note  in  39  A.  D.  534,  on  apportionment  of  servant's  contract. 

—  As  overseer. 

Cited  in  Meade  v.  Rutledge,  11  Tex.  44,  holding  contract  for  employment  as 
overseer  capable  of  apportionment;  Hariston  v.  Sale,  6  Smedes  &  M.  634,  hold- 
ing overseer  employed  for  year  entitled  to  recover  wages  for  shorter  period; 
Eaken  v.  Harrison,  4  McCord,  L.  249,  holding  overseer  employed  for  year  may 
recover  wages  for  faithful  services  during  shorter  period;  M*Clure  v.  Pyatt,  4 
McCord,  L.  26,  holding  discharged  overseer  entitled  to  recover  for  services  ac- 
tually rendered;  Prichard  v.  Martin,  27  Miss.  305,  holding  overseer  employed 
for  year  but  discharged  without  cause  may  recover  wages  for  year;  Willoughby 
V.  Thomas,  24  Gratt.  521,  holding  overseer  hired  for  year  but  wrongfully  dis- 
charged may  recover  to  extent  of  damages  sustained;  Suber  v.  Vanlew,  2  Speers, 
L.  126,  holding  overseer  may  recover  wages  if  discharged  without  cause,  but  not 
if  he  leaves  without  cause;  Wright  v.  Morrison,  15  Ark.  444,  sustaining  right 
of  overseer  performing  contract,  but  not  wholly  according  to  its  terms,  to  re- 
cover in  indehitatus  aasumpeit;  Givhan  v.  Dailey,  4  Ala.  336,  denying  right  of 
personal  representative  of  one  contracting  to  serve  as  overseer  for  definite  time, 
at  certain  wages,  to  recover  for  part  performance. 
Performance  of  condition  or  contract. 

Cited  in  Shuman  v.  Heldman,  63  S.  C.  474,  41  S.  E.  510,  holding  condition 
that  devisee  live  with  testator's  widow  during  life  must  be  fully  performed; 
McGehee  v.  Walks,  15  Ala.  183,  holding  mortgagor's  undertaking  with  owner  of 
equity  of  redemption,  to  make  good  defense  to  foreclosure  suit  is  entire. 
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Cited  in  reference  note  in  37  A.  D.  464,  on  recovery  for  part  performance  of 
contract  to  give  serviceft. 

Cited  in  note  in  24  L.R.A.  234,  on  effect  of  empioyee'B  abandonment  of  con- 
tract for  services  without  cause. 

Disapproved  in  Timberlake  v.  Thayer,  71  Miss.  279,  24  L.R.A.  231,  14  So. 
446,  denying  right  of  employee  guilty  of  breach  of  contract  for  services  to  re- 
cover for  part  performance. 
Termination  of  contract. 

Cited  in  Saunders  v.  Anderson,  2  Hill,  L.  486,  holding  either  party  may  ter- 
minate contract  of  hiring  if  conduct  of  other  makes  their  relations  offensive 
or  degrading. 
Extent  of  recovery  by  servant  wrongfully  discharged. 

Cited  in  reference  note  in  43  A.  D.  762,  on  right  of  discharged  employee  to 
stipulated  wages  for  entire  period. 

Cited  in  notes  in  6  L.R.A.(N.S.)  83,  on  prima  facie  measure  of  damages  for 
wrongful  discharge  of  servant;  43  A.  D.  208,  on  recovery  by  servant  discharged 
for  justifiable  cause;  6  L.R.A.  762,  on  measure  of  damages  where  servant  is 
wrongfully  discharged;  6  L.R.A.(N.S.)  441,  on  right  of  wrongfully  discharged 
servant  to  recover  wages  for  contract  period  subsequent  to  discharge,  on  theory 
of  constructive  service. 

17  AM.  DEO.  742,  GITENS  v.  HIGGINS,  4  M'CORD,  L.  286. 
Who  liable  as  executor  de  son  tort. 

Cited  in  Jones  v.  Jones,  3ft  S.  C.  247,  17  S.  E.  587,  holding  administrator  col- 
lecting assets  and  paying  debts  in  another  state  is  executor  de  son  tort;  Ward 
V.  Bevill,  10  Ala.  197,  44  A.  D.  478,  holding  widow  taking  care  of  husband's 
estate  until  appointment  of  administrator  not  liable  as  executrix  de  9on  tort. 

Cited  in  reference  notes  in  20  A.  D.  462,  on  executor  de  son  tort;  85  A.  D. 
423,  on  definition  of  executor  de  son  tort;  22  A.  D.  71^,  on  who  is  an  executor  de 
son  tort;  45  A.  D.  778,  as  to  how  executor  de  son  tort  is  constituted;  65  A.  D. 
140,  as  to  when  intermeddling  with  goods  will  convert  one  into  executor  de  son 
tort. 

Cited  in  notes  in  23  A.  D.  376,  on  who  liable  as  executor  de  son  tort;  85  A.  D. 
424;  98  A.  S.  R.  193,— K>n  what  constitutes  one  an  executor  de  son  tort;  85  A. 
D.  425,  on  what  acts  will  not  constitute  person  executor  de  son  tort;  08  A.  S.  R. 
196,  on  acts  of  charity  or  kindness  as  constituting  one  an  executor  de  son  tort, 
—  Person  acting  as  widow's  agent. 

Cited  in  Perkins  v.  Ladd,  114  Mass.  420,  19  A.  R.  374,  holding  one  selling  per- 
ishable property  at  request  of  intestate's  widow  to  whom  he  accounted,  not 
liable  to  administrator;  Rutherford  v.  Thompson,  14  Or.  236,  12  Pac.  382; 
Magner  v.  Ryan,  19  Mo.  196, — holding  persons  selling  intestate's  property  at 
request  of  his  widow,  not  liable  as  executors  of  their  own  wrong. 
lilabillty  of  execntor  de  son  tort. 

Cited  in  reference  notes  in  45  A.  D.  778;  57  A.  D.  154, — on  liability  of  executor 
de  son  tort. 

17  AM.  DEO.  744,  HUDNAIi  v.  WIIiDER,  4  M'CORD,  li.  204. 
Scope  of  statutes  as  to  fraudulent  conveyances. 

Cited  in  Siunner  v.  Hicks,  2  Black,  532,  17  L.  ed.  355,  holding  statute  of  13th 
Elizabeth  declaratory  of  the  common  law;  Miller  v.  Marckle,  21  111.  152,  holding 
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aets  of  IStli  and  27tli  Elisabeth  but  in  affirmance  of  the  common  law;  Fleming 
T.  Townsend,  6  6a.  103,  60  A.  D.  318,  holding  although  purchaser!  not  within 
terms  of  act  of  13th  EHxabeth,  nor  personal  property  within  27th  Elizabeth,  both 
are  embraced  in  spirit  of  those  acts;  Gibson  v.  Lore,  4  Fla.  217,  holding  statute 
of  27th  Elizabeth  may  be  interpreted  as  defining  the  nature  and  effect  of  fraudu- 
lent conveyances  generally. 

Cited  in  reference  note  in  30  A.  D.  263,  on  statutes  against  fraudulent  con- 
▼eyanoes  as  declarative  of  common  law. 

Doubted  in  Beckwith  v.  Burrough,  14  R.  I.  366,  61  A.  R.  392,  holding  statute 
of  fraudulent  conveyances  extends  to  fraudulent  transfers  of  corporate  stock. 
EfTect  of  indebtedness  or  insolvency  of  grantor. 

Cited  in  M'Elwee  v.  Sutton,  2  Bail.  L.  128,  holding  slight  indebtedness  will  not 
vitiate  a  gift  made  by  a  parent  to  his  child;  Moritz  v.  Hoffman,  35  111.  553,  hold- 
ing  voluntary   settlement   fraudulent   if  grantor   is   deeply   indebted;    Foote   v. 
Cobb,  18  Ala.  585,  holding  deed  of  gift  by  insolvent  debtor  fraudulent. 
Validity  of  conveyance  as  against  creditors  or  purchasers. 

Cited  in  Van  Wyck  v.  Seward,  18  Wend.  375,  holding  volunUry  settlement  by 
parent  upon  children,  invalid  as  to  existing  creditor;  Jones  v.  Light,  86  Me.  437, 
30  AtL  71,  holding  fraudulent  conveyance  void,  not  only  against  existing,  but 
subsequent,  creditors  and  bona  fide  purchasers;  Wyman  v.  Brown,  50  Me.  139, 
holding  conveyance  on  inadequate  consideration  void  against  existing  or  subse- 
quent creditors  and  purchasers  with  notice;  Enders  v.  Williams,  1  Met.  (Ky.) 
346,  holding  voluntary  conveyance  presumptively  fraudulent  as  to  subsequent 
bona  fide  purchaser  of  property;  Reynolds  v.  Vilas,  8  Wis.  471,  76  A.  D.  238, 
holding  fraudulent  conveyance  void  as  against  subsequent  purchaser  for  valu- 
able consideration;  Caston  v.  Ballard,  1  Hill,  L.  406,  holding  voluntary  deed  in- 
valid as  to  subsequent  purchaser  for  valuable  consideration  with  notice;  Moul- 
trie V.  Jennings,  2  McMull.  L.  608,  holding  voluntary  conveyance  of  chattel  is 
good  against  a  subsequent  purchaser  with  notice. 

Cited  in  reference  notes  in  18  A.  D.  770;  20  A.  D.  141;  25  A.  D.  59;  26  A.  D. 
194;  44  A.  D.  305, — on  voluntary  conveyances;  28  A.  D.  572,  as  to  when  volun- 
tary conveyances  are  void;  28  A.  D.  113;  31  A.  D.  216, — on  conveyances  fraudu- 
lent as  to  creditors;  28  A.  D.  206,  on  validity  of  fraudulent  conveyances  as 
between  parties;  49  A.  D.  719,  on  validity  of  voluntary  conveyances  against  ex- 
isting and  subsequent  creditors  and  purchasers;  82  A.  D.  520,  on  validity  of 
voluntary  deed  intended  to  place  grantor's  property  beyond  reach  of  his  credit- 
ors; 78  A.  S.  R.  824,  on  fraudulent  intent  in  making  conveyance;  28  A.  D.  207, 
on  rights  of  purchasers  with  notice  of  fraud ;  28  A.  D.  207,  on  protection  of  bona 
fide  purchaser  under  fraudulent  conveyance;  72  A.  D.  152,  on  protection  of  bona 
fide  purchaser  of  personalty  for  value  without  notice;  26  A.  D.  386,  as  to  when 
conveyance  from  father  to  son  is  fraudulent. 

Cited  in  note  in  14  A.  D.  708,  on  validity  of  voluntary  conveyance  as  to  subse- 
quent purchasers. 

Distinguished  in  Doolittle  v.  Lyman,  44  N.  H.  608,  holding  chattel  mortgage 
designed  to  defraud  creditors  not  void  as  against  subsequent  purchaser;  Foot- 
man V.  Pendergrass,  3  Rich.  Eq.  33,  holding  voluntary  settlement  not  fraudu- 
lent in  fact,  valid  as  against  subsequent  purchasers  and  creditors  of  donor. 
Effect  of  continued  possession  by  grantor  or  donor. 

Cited  in  Watson  v.  Williams,  4  Blackf.  26,  28  A.  D.  36,  holding  mortgagor's 
subsequent  possession  of  mortgaged  goods,  evidence  of  fraud  susceptible  of  ex- 
planation by  proof. 
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Cited  in  reference  note  in  57  A.  D.  216,  on  effect  of  retention  of  possession  of 
personal  property  by  vendor  or  mortgagor. 

Distinguished  in  Howard  y.  Williams,  1  BaiL  L.  575,  21  A.  D.  483,  holding 
possession  of  parent  after  gift  to  minor  child  is  not  a  badge  of  fraud;  Farr  v. 
Sims,  Rich.  Eq.  Gas.  122,  24  A.  D.  396,  holding  gift  to  minor  child  is  Toid 
against  subsequent  creditors  without  notice,  where  donor  retains  possession. 
Sale  by  trustee. 

Cited  in  reference  note  in  52  A.  D.  384,  on  bona  fide  purchaser  taking  property 
discharged  of  the  trust. 

Cited  in  notes  in  99  A.  D.  399,  on  title  acquired  by  bona  fide  purchase  from 
trustee;  19  A.  S.  K  266,  on  sales  and  conveyances  by  trustee;  64  A.  D.  202,  on 
title  of  purchaser  without  notice  of  trust. 
Payment  of  individnal  debt  with  trust  funds. 

Cited  in  Bailey  v.  Colton,  25  S.  C.  436,  on  liability  of  creditor  receiving  trust 
funds  in  good  faith  in  payment  of  trustees  individual  indebtedness. 

17  AM.  DEO.  756,  PBIGN£  v.  SUTCLIFE,  4  M'CORD,  L.  S87. 
liiability  of  infant  for  torts. 

Cited  in  Lewis  v.  Littlefield,  15  Me.  233,  holding  infant  liable  in  trover  where 
goods  converted  came  to  his  hands  under  illegal  contract;  Eckstein  v.  Frank, 
1  Daly,  334,  holding  minor  obtaining  goods  on  representations  that  he  was  of  age, 
liable  in  tort;  Wilt  v.  Welsh,  6  Watts,  9,  holding  infant  not  liable  where  sub- 
stantive ground  of  action  against  him  in  contract;  Gilson  y.  Spear,  38  Vt.  311, 
88  A.  D.  659,  holding  infant  not  liable  in  action  on  case  for  deceit  in  sale  of  a 
horse. 

Cited  in  reference  note  in  56  A.  D.  88,  on  infant's  liability  for  torts  growing 
out  of  or  connected  with  contracts. 

Cited  in  notes  in  19  A.  D.  508;  24  A.  D.  359;  33  A.  D.  179;  4  L.R.A.  561,— 
on  liability  of  infants  for  their  torts;  18  A.  S.  R.  723,  724,  on  torts  of  infants 
connected  with  contracts;  33  A.  D.  181,  on  liability  of  infant  for  torts  growing 
out  of  or  connected  with  contracts;  57  L.RJL  681,  on  liability  of  infant  for 
damage  to  bailed  property  by  wilful  act. 

17  AM.  DEO.  768,  PEYTON  v.  SMITH,  4  M'CORD,  li.  47«. 
What  title  passes  by  will. 

Cited  in  Robinson  v.  Randolph,  21  Fla.  629,  58  A.  R.  692,  holding  word  "prop- 
erty" in  dispositive  part  of  will  carries  the  fee,  in  absence  of  limiting  clause; 
Robert  v.  Ellis,  59  S.  C.  137,  37  S.  E.  250,  on  necessity  of  using  words  of  in- 
heritance in  devise  of  land,  in  ordei:  to  create  fee. 

Cited  in  reference  note  in  41  A.  D.  714,  as  to  when  fee  passes  by  will. 

Cited  in  note  in  12  L.R.A.  722,  on  necessity  of  technical  words  to  creation  of 
estate  by  will. 

What  statutes  are  retrospective. 

Cited  in  Graham  v.  Moore,  13  S.  C.  115;  Adams  v.  Chaplin,  1  Hill,  Eq.  265,— 
on  retrospective  effect  of  act  of  1824  relating  to  words  of  limitation  to  pass 
fee;  Craig  v.  Pinson,  Cheves,  L.  272  (dissenting  opinion),  on  act  of  1824,  relating 
to  words  of  limitation  to  pass  fee  simple,  being  declarntory. 

Cited  in  reference  notes  in  36  A.  D.  704;  40  A.  D.  496, — on  retrospeotlTe  ftoi- 
utes. 
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Anthorltx  to  rerlew  decree  on  appeal. 

Cited  in  Pric«  v.  Nesbit,  1  Hill,  Eq.  445,  on  authority  of  court  of  appeals 
to  review  or  reverae  decree  when  properly  before  it. 

17  AM.  DEO.   762,  ROBINSON  ▼.  CROWDER,  4  M'CORD,  Ii.  510. 
Authority  of  partner. 

ated  in  Sibley  y.  Young,  26  S.  C.  415,  2  S.  E.  314,  holding  partner  not  bound 
by  sealed  instrument  executed  by  copartner,  unless  authorized  or  ratified. 

Cited  in  reference  notes  in  28  A.  D.  381,  on  partner's  power  to  affix  seal;  29 
A.  D.  584;  30  A.  D.  291,— on  power  of  partner  to  bind  eopartners  by  sealed 
instrument;  60  A.  D.  310,  on  power  of  partner  to  bind  copartner  by  instrument 
under  seal  executed  without  authority;  48  A.  S.  R.  74,  on  sale  and  conveyance 
of  realty  by  one  partner. 

Cited  in  notes  in  21  A.  D.  387,  on  partner's  right  to  bind  copartners  by  deed; 
30  A.  D.  290,  on  partner's  power  to  sell  all  firm  goods  without  copartner's  con- 
sent; 20  L.  ed.  U.  S.  797,  on  right  of  partners  to  convey  partnership  realty;  37 
A.  S.  R.  205,  on  power  of  partner  to  bind  firm,  by  sealed  instrument 
•"To  make  aasignment  for  creditors. 

Cited  in  Daniel's  Petition,  14  R.  I.  500,  holding  one  partner  in  charge  can 
make  assignment  to  meet  business  crisis  without  copartner's  consent,  when  lat- 
ter absent;  Rumery  v.  McCulloch,  54  Wis.  565,  12  N.  W.  65,  upholding  assign- 
ment by  remaining  partner  after  nonexecuting  partner  had  permanently  left  the 
country;  Hennessey  v.  Western  Bank,  6  Watts  &  8.  (Pa.)  300,  40  A.  D.  560,  hold- 
ing assignment  executed  by  two  of  three  partners  and  delivery  thereof,  valid; 
McGregor  v.  Ellis,  2  Disney  (Ohio)  286,  holding  one  partner  can  assign  a  portion 
of  joint  effects  to  pay  debt  or  as  security;  Mabbett  v.  White,  12  N.  Y.  442,  hold- 
ing partner  has  authority  without  copartner's  consent,  though  latter  present, 
to  transfer  all  firm  property  to  pay  debt;  Hitclicock  v.  St.  John,  Hoffm.  Ch.  611, 
holding  partner,  on  eve  of  insolvency,  cannot  assign,  with  preferences,  without 
assent  of  copartner;  Deming  v.  Colt,  3  Sandf.  284,  holding  partner  cannot  make 
assignment  without  acquiescence  or  consent  of  copartner,  latter  being  present 
and  competent;  Fisher  v.  Murray,  1  E.  D.  Smith,  341,  holding  assignment  can- 
not be  made  by  two  of  three  partners  without  consultation  with  other,  such 
consultation  being  practicable;  Leitensdorfer  v.  Webb,  1  N.  M.  34  (dissenting 
opinion),  on  authority  of  one  partner  to  make  assignment  for  creditors  in  ab- 
sence of  others;  Stegall  v.  Coney,  49  Miss.  761,  on  right  of  one  partner  to  make 
assignment  of  firm  assets  for  benefit  of  creditors;  Kirby  v.  Ingersoll,  1  Dougl. 
(Mich.)  477,  holding  assignment  by  one  partner  creating  preferences,  without 
assent  of  other  partner,  who  was  present,  void;  Egberts  v.  Wood,  3  Paige,  517, 
34  A.  D.  236,  on  right  of  partner  to  assign  for  creditors,  with  preferences,  with- 
out copartner's  consent. 

Cited  in  note  in  48  A.  R.  359,  on  assignment  for  benefit  of  creditors  by  one 
partner. 
Necessity  of  seal. 

Cited  in  reference  notes  in  24  A.  D.  128,  on  necessity  of  seal  to  authority  to 
execute  deed;  52  A.  D.  533,  on  necessity  of  authority  under  seal  to  enable  one 
copartner  to  bind  others  by  note. 
Ratiflcatlon  of  sealed  instrument. 

Cited  in  Edwards  v.  Dillon,  147  111.  14,  37  A.  S.  R.  199,  35  N.  E.  135,  holding 
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sealed  instniment  executed  by  partner  but  valid  without  seal  may  be  ratified  as 

simple  contract. 

Purposes  for  which  partnership  may  be  formed. 

Cited  in  Sage  v.  Sherman,  2  N.  Y.  417;  Benners  v.  Harrison,  19  Barb.  63,— on 
right  to  form  partnership  for  purpose  of  buying  and  selling  land. 
Extraterritorial  effect  of  state  bankruptcy  proceedings. 

Cited  in  Booth  v.  Clark,  17  How.  322,  15  L.  ed.  164,  holding  assignee  under 
state  law  not  Tested  with  title  to  personalty  outside  state;  Willits  y.  Waite,  26 
N.  Y.  577,  holding  receiver  of  Ohio  bank  took  assets  here  subject  to  attachments 
levied  after  act  of  insolvency;  Towne  v.  Smith,  1  Woodb.  &  M.  115,  Fed.  Gas. 
No.  14,115,  on  priority  of  lien  where  property  seized  under  United  States  process 
before  possession  by  assignee  under  state  law;  Russell  v.  Tunno,  11  Rich.  L.  303, 
holding  voluntary  assignment  of  personalty  by  foreign  debtor,  executed  abroad, 
takes  precedence  over  subsequent  attachments  here;  Goodsell  v.  Benson,  13  R. 
I.  225,  as  to  whether  decrees  in  bankruptcy  have  any  extraterritorial  effect  except 
as  to  persons  making  themselves  parties;  Ex  parte  Dickinson,  29  S.  C.  453,  13 
A.  S.  R.  749,  1  L.RJl.  685,  7  S.  E.  593;  Beall  v.  Lowndes,  4  S.  C.  258,— on  ef- 
fect of  bankruptcy  proceedings  in  foreign  court  as  concluding  another  jurisdic- 
tion. 

Cited  in  reference  notes  in  45  A.  D.  93,  on  effect  of  foreign  assignment  for 
benefit  of  creditors;  78  A.  D.  617,  on  extraterritorial  effect  of  assignments  for 
benefit  of  creditors;  93  A.  D.  438,  on  extraterritorial  effect  of  assignments  in 
bankruptcy  and  insolvency. 

Cited  in  notes  in  1  L.R.A.  121,  on  foreign  bankrupt  and  insolvent  laws;  94  A. 
S.  R.  556,  on  foreign  proceedings  in  bankruptcy  and  in  insolvency;  23  L.RA.  43, 
on  transfer  of  personal  property  out  of  state  by  bankruptcy  transfers. 
Rights  of  foreign  assignee. 

Cited  in  reference  note  in  73  A.  D.  676,  on  right  of  foreign  assignee  to  sue. 
Partnership  land  as  personalty. 

Cited  in  Divine  v.  Mitchum,  4  B.  Mon.  488,  41  A.  D.  241,  holding  land  pur- 
chased by  firm  and  treated  as  partnership  property,  a  fimd  for  payment  of  firm 
debts. 

Cited  in  note  in  27  L.R.A.  481,  on  real  estate  of  partnership  formed  for  pur- 
chase and  sale  of  real  estate. 

17  AM.  DEC.  770,  VAUGHAN  v.  PHEBE,  1  MART.  &  Y.  4. 

Evidence  of  pedigree,  status,  or  characteristics. 

Cited  in  Miller  v.  Denman,  8  Yerg.  233,  holding  that  in  action  for  enticing 
away  slave  defendant  may  show  alleged  slave  was  of  light  complexion;  Vigel  v. 
Nay  lor,  24  How.  208,  16  L.  ed.  646,  holding  recoveries  of  freedom  of  petitioner's 
mother  and  sister  against  defendant's  intestate,  admissible  to  show  emancipation. 

Cited  in  reference  note  in  80  A.  S.  R.  735,  on  evidence  of  pedigree. 

Cited  in  notes  in  91  A.  D.  528,  on  proof  of  death;  11  E.  R.  C.  334,  on  admis- 
sibility of  declarations  regarding  pedigree  by  deceased  members  of  the  family. 
—  Common  reputation. 

Cited  in  Ewell  v.  State,  6  Yerg.  364,  27  A.  D.  480,  holding  relationship  of  par- 
ties may  be  proved  by  reputation,  on  trial  of  indictment  for  incest;  Swink  v. 
French,  11  Lea,  78,  47  A.  R.  277,  holding  time  of  birth  as  matter  of  pedigree 
may  be  proved  by  reputation;  United  States  v.  Morris,  1  Curt.  C.  C  23,  Fed. 
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Cu.  No.  16»816,  holding  eyidoice  that  a  person  waa  held  and  treated  aa  slave  in 
Virginia,  admissible  to  show  legal  slavery. 

Cited  in  referenee  notes  in  39  A.  D.  686,  on  reputation  aa  evidence  of  title; 
27  A.  D.  487,  on  reputation  aa  proof  of  relationship  or  pedigree;  69  A.  D.  604, 
as  to  kind  of  reputation  which  will  establish  a  right  or  franchise. 
—  Hearsay. 

Cited  in  Carter  v.  Montgomery,  2  Tenn.  Ch.  216,  holding  hearsay  inadmissible 
to  establish  specific  fact,  as  shade  of  color,  for  purpose  of  showing  pedigree; 
Pearce  v.  Kyzer,  16  Lea,  521,  67  A.  R.  240,  holding  infant  defending  on  ground 
of  infancy,  competent  to  prove  his  own  age,  basing  testim<my  on  mother's  state- 
ment; GilUland  v.  Board  of  Education,  141  N.  C.  482,  64  S.  £.  413,  holding  tes- 
timony of  person  that  ancestor  of  plaintiff  in  mandamus  for  admission  to  white 
school  voted  forty  years  before,  admissible. 

Cited  in  reference  notes  in  55  A.  D.  705;  77  A.  D.  328,— on  hearsay  evidence 
upon  matters  of  pedigree. 
Adoption  of  oonstrnction  of  statute. 

Cited  in  reference  note  in  39  A.  D.  50,  on  binding  force  in  other  states  of 
construction  of  statute  by  enacting  state. 
Deffreea  of  seoondary  evidence. 

Cited  in  note  in  11  E.  R.  C.  507,  as  to  whether  there  are  degrees  of  secondary 
evidence. 
Proof  of  Judgment. 

Cited  in  reference  notes  in  26  A.  D.  82,  on  proof  of  judgment  by  best  evidence 
available;  24  A.  D.  630,  on  mode  of  proving  judgment. 
Judgment  as  evidence. 

Cited  in  reference  notes  in  20  A.  D.  158,  on  record  in  ejectment  as  evidence 
of  eviction;  43  A.  D.  180,  on  judgment  in  former  suit  as  evidence  against  one 
not  a  party;  41  A.  D.  682,  on  admissibility  and  effect  of  former  judgment  as 
plea  in  bar,  or  as  evidence  under  general  issue  in  subsequent  action. 

17  AM.  DEC.  782,  FERRISS  ▼.  HARSHEA,  1  AfART.  MY.  47. 
Corenanta  of  vrarranty. 

Cited  in  reference  notes  in  22  A.  D.  784,  on  covenants  of  warranty;  26  A.  D. 
322,  on  personal  nature  of  covenant  of  warranty. 
Wlien  action  for  breach  of  covenant  lies. 

Cited  in  Wight  v.  Gottschalk  (Tenn.  Ch.)  43  L.R.A.  189,  48  S.  W.  140,  holding 
eviction,  either  actual  or  constructive,  necessary  before  cause  of  action  arises 
on  covenant  of  warranty;  Robinson  v.  Bierce,  102  Tenn.  428,  47  L.R.A.  275, 
52  S.  W.  992,  holding  covenant  of  warranty  not  broken  so  that  action  lies, 
mitil  actual  eviction;  Morgan  v.  Henderson,  2  Wash.  Terr.  367,  8  Pac.  491, 
holding  action  on  covenant  for  quiet  enjoyment  will  not  lie  until  some  hostile 
assertion  of  better  title;  Dennis  v.  Heath,  11  Smedes  &  M.  206,  49  A.  D.  51, 
holding  judgment  in  ejectment  without  actual  eviction,  not  breach  of  covenant 
of  warranty;  Price  v.  Hubbard,  8  S.  D.  92,  65  N.  W  436,  holding  grantee  not 
disturbed  in  possession  cannot  defeat  action  for  purchase  price  by  showing 
defect  of  title;  Hannah  v.  Henderson,  4  Ind.  174,  holding  action  on  covenant 
of  warranty  does  not  lie  because  of  execution  issued  on  judgment  against  land; 
Johns  V.  Hardin,  81  Tex.  37,  16  S.  W.  623,  holding  warrantor  required  to 
defend  warrantee's  title,  and  warrantee  may  recover  on  warranty  in  same  suit, 
if  title  fail. 
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Cited  in  referenee  notes  in  25  A.  D.  221;  86  A.  D.  352;  89  A.  D.  322;  41 
A.  D.  37;  49  A.  D.  447,— on  necessity  for  eviction  to  maintenance  of  action  for 
breach  of  covenant  of  warranty. 
What  is  eviction. 

Cited  in  reference  notes  in  25  J^  D.  434;  49  A.  D.  63, — on  what  constitutes 
an  eviction;  29  A.  D.  447,  on  what  constitutes  an  eviction  or  breach  of  covenant 
of  warranty. 
Measure  of  damages  for  breach  of  covenant. 

Cited  in  reference  notes  in  36  A.  D.  352;  79  A.  D.  467, — on  measure  of 
damages  for  breach  of  warranty  of  title  to  land;  49  A.  S.  R.  823,  on  damages 
for  partial  eviction  constituting  partial  breach  of  warranty. 

17  AM.  DEO.  788,  CRENSHAW  ▼.  STATE,  1  MART.  Sk  Y.  122. 
Former  jeopardy. 

Cited  in  Singleton  v.  State,  71  Miss.  782,  42  A.  S.  R.  488,  16  So.  295,  holding 
imprisonment  for  life  under  former  conviction  of  murder,  no  defense  to  indict- 
ment for  murder  during  imprisonment;  People  v.  Flynn,  7  Utah,  378,  26  Pac 
1114,  holding  trial  and  sentence  of  convict  for  trying  to  escape  may  take  place 
during  his  term  of  imprisonment;  Ex  parte  Lange,  18  Wall.  163,  21  L.  ed* 
872,  6  Legal  Gaz.  140,  holding  imprisonment  cannot  be  substituted  for  "fine 
and  imprisonment,"  after  fine  is  paid,  where  statute  prescribes  ''fine  or  im- 
prisonment;"  Parks  v.  Nashville,  C.  &  St.  L.  R.  Co.  13  Lea,  1,  49  A.  R.  665, 
holding  only  one  penalty  recoverable  in  action  against  railroad  for  its  failure 
to  announce  stations. 

Cited  in  reference  notes  in  24  A.  D.  463;  51  A.  D.  464;  54  A.  D.  614;  59 
A.  D.  229,— on  what  constitutes  jeopardy;  10  A.  S.  R.  366,  defining  "felony;" 
27  A.  D.  642;  11  A.  S.  R.  83;  92  A.  S.  R.  89,— as  to  when  conviction  of  felony 
bars  further  prosecution;  42  A.  S.  R.  492,  on  conviction  or  pardon  as  discharge 
of  distinct  offense. 

Cited  in  notes  in  6  A.  S.  R.  251 ;  92  A.  S.  R.  94, — on  plea  of  autrefois  (ittaintj 
58  A.  D.  647,  as  to  when  conviction  bars  prosecution  for  prior  offenses. 

17  AM.  DEC.  795,  BONDS  v.  STATE,  1  MART.  &  Y.  142. 
Insanity  after  conviction. 

Cited  in  notes  in  38  L.RA..  587,  on  insanity  after  verdict  in  criminal  prose- 
cution; 38  L.R.A.  589,  on  insanity  after  judgment  in  criminal  prosecution. 
Suggestion  of  insanity  in  criminal  cases. 

Cited  in  Nobles  v.  Georgia,  168  U.  S.  398,  42  L.  ed.  615,  18  Sup.  Ct.  Rep. 
87,  sustaining  court's  right,  by  inspection,  to  dispose  of  suggestion  of  insanity 
after  sentence,  upon  conviction  for  murder;  Youtsey  v.  United  States,  38  C. 
C.  A.  562,  97  Fed.  937,  sustaining  accused's  right  to  have  question  of  sanity 
disposed  of  upon  application  for  continuance;  Adler  v.  State,  36  Ark.  517,  37 
A.  R.  48,  sustaining  circuit  judge's  right,  after  expiration  of  term,  to  issue 
writ  of  error  coram  nobis  to  reverse  conviction  for  murder,  because  accused 
insane  when  tried;  Williams  v.  State,  45  Fla.  128,  34  So.  279,  holding  after 
verdict  of  murder  refusal  to  stay  sentence  to  inquire  into  sanity,  not  error, 
judge  being  satisfied;  People  v.  McElvaine,  8  N.  Y.  Crim.  Rep.  156,  holding 
trial  court  invested  with  discretion  to  order  examination  of  prisoner  as  to 
sanity;  State  v.  Nordstrom,  21  Wash.  403,  63  L.R.A.  685,  58  Pac.  248,  sustaining 
trial  court's  right,  by  commission,  to  investigate  question  of  accused's  alleged  in- 
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sanity,  after  conviction  and  sentence  for  murder;  State  v.  Harrison,  36  W.  Va. 
729,  18  L.R.A.  224,  15  S.  £.  982,  holding  that  question  of  sanity  of  person  called 
to  trial  for  murder  need  not  be  submitted  to  jury,  where  court  sees  no  reasonable 
ground  therefor. 

Distinguished  in  State  v.  Peacock,  60  N.  J.  L.  34,  11  Atl.  270,  holding  court  not 
bound  to  arrest  progress  of  trial  on  suggestion  of  defendant's  insanity,  without 
substantial  evidence  thereof. 
Mode  of  trying  aanity  in  criminal  case. 

Cited  in  reference  note  in  47  A.  D.  288,  on  how  insanity  after  conviction 
determined. 

Cited  in  note  in  38  L.RJL  582,  on  mode  of  trial  of  issue  as  to  insanity  after 
commission  of  criminal  act. 
Rl^ht  of  clerk  to  appoint  deputy. 

Cited  in  Small  v.  Field,  102  Mo.  104,  14  S.  W.  815,  sustaining  right  of  clerk 
of  territorial  district  court  to  appoint  deputy,  though  Federal  statutes  make 
ao  proiriaion  therefor. 
Qnaliflcatlon  of  grand  Jnrors. 

Cited  in  Williams  v.  State,  3  Heisk.  87,  holding  record  showing  grand  jury 
eompoeed  of  good  and  lawful  citizens  of  specified  county  reveals  every  necessary 
qualification. 
Statutory  recognition  of  power  as  authorization. 

Cited  in  State  v.  Evans,  161  Mo.  95,  84  A.  S.  R.  669,  61  S.  W.  590,  holding 
statutory  recognition  of  policeman's  power  to  make  arrests,  equivalent  to  prior 
authorisEition. 

17  AM.  Dice.  7»8,  SMITH  T.  v.  BEIiL,  1  MART.  Sk  Y.  SOI. 
Power  of  diepoeitlon  as  creating  estate  in  fee. 

Cited  in  Meacham  v.  Graham,  98  Tenn.  190,  39  S.  W.  12,  holding  the  un- 
limited power  of  disposition  which  will  defeat  limitation  over  need  not  be 
^▼en  in  express  words;  McCullough  v.  Anderson,  90  Ky.  126,  7  L.R.A.  830, 
13  S.  W.  353,  holding  power  to  defeat  remainder  by  disposition  does  not  con- 
vert life  estate  into  fee,  unless  exercised;  Soinmerville  v.  Norton,  4  Yerg.  541, 
26  A.  D.  242,  holding  trust  deed  for  creditors  void,  where  stipulated  that  grantor 
use  property,  if  "use"  is  its  consiunption;  Moore  v.  Walker,  3  Lea,  656,  holding 
deed  retaining  life  use  for  grantor,  grantee  having  disposal  of  remainder,  vests 
\egstl  title  in  latter;  Harding  v.  St.  Louis  L.  Ins.  Co.  2  Tenn.  Ch.  465,  holding 
deed  to  trustee  authorizing  management,  control,  leasing,  selling,  when  neces- 
sary for  support,  not  general  authority  to  mortgage. 
—•By  marriage  settlement. 

Cited  in  Brown  v.  Foote,  2  Tenn.  Ch.  255;  Deadrick  v.  Armour,  10  Humph. 
588, — on  effect  of  power  of  disposal  of  estate  for  life  created  by  marriage  settle- 
ment; Cook  V.  Walker,  15  Ga.  457,  holding  estate  for  life  with  absolute  power 
of  disposal,  created  by  marriage  settlement,  vests  absolute  estate. 
—  By  devise. 

Cited  in  Fraker  v.  Fraker,  6  Baxt.  350;  Campbell  v.  Taul,  3  Yerg.  548,— 
on  effect  of  power  of  disposition  on  devise  for  life;  David  v.  Brid^man,  2  Yerg. 
557  (dissenting  opinion),  on  conversion  of  life  estate  into  fee  by  giving  absolute 
power  of  disposition;  Thompson  v.  McKisick,  3  Humph.  631:  Booker  v.  Booker, 
5  Hiunph.  505;  Sevier  v.  Brown,  2  Swan,  112;  Williams  v.  Jones,  2  Swan.  620; 
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Davis  y.  Richardson,  10  Yerg.  290,  31  A.  D.  591 ;  McRee  t.  Means,  34  Ala.  349,- 
holding  absolute  power  of  disposition  in  first  taker  defeats  limitation  over  by 
way  of  executory  devise;  Bean  v.  Myers,  1  Coldw.  226,  holding  devise  "during 
her  natural  life,  with  full  power  to  sell  and  use,"  vests  whole  estate;  Brown 
V.  Hunt,  12  Heisk.  404,  holding  power  of  disposition  which  will  defeat  executory 
devise  is  power  given  by  will  itself;  Bradley  v.  Cames,  94  Tenn.  27,  45  A.  S.  R. 
696,  27  8.  W.  1007,  holding  bequest  "for  benefit  and  support,"  with  power  to 
sell,  remaindermen  to  take  if  anything  left,  passes  fee;  Cockrill  v.  3laney,  2 
Tenn.  Ch.  49,  holding  devise  for  life,  "with  power  to  sell  and  reinvest  and 
manage,  without  accountability,"  creates  life  estate  only;  Ballentine  t.  Spear, 
2  Baxt.  269,  holding  devise  for  life,  "to  use  the  same  for  her  comfortable  sup- 
port during  life,"  vests  life  estate  only;  Overton  v.  Lea,  108  Tenn.  505,  68 
S.  W.  250,  holding  devise  to  woman  "for  her  use  absolutely,  provided  she  does 
not  remarry,"  creates  estate  determinable  on  marriage;  Pool  v.  Pool,  10  Lea, 
486,  holding  bequest  "to  wife's  use  and  benefit  for  life,"  and  balance  after  death 
to  children,  creates  life  estate  only;  McGavock  v.  Pugsley,  12  Heisk.  689  (af- 
firming  1  Tenn.  Ch.  410),  holding  devise  for  life  authorizing  sale  "for  con- 
venience and  support"  of  devisee,  passes  life  estate  only;  Martin  v.  Fort,  27  C.  C. 
A.  428,  54  U.  S.  App.  316,  83  Fed.  19,  holding  bequest  in  trust  for  benefit  of  an- 
other, without  restrictive  words,  vests  absolute  property  in  beneficiary;  Henderson 
V.  Vaulx,  10  Yerg.  30,  on  effect  of  power  given  life  tenant  to  dispose  of  property 
by  will. 
Remainders  and  their  Yaltdity. 

Cited  in  reference  notes  in  52  A.  D.  389,  on  remainder  in  chattels;  31  A.  D. 
583,  on  invalidity  of  remainder  in  personal  estate  after  determination  of  estate 
of  life  tenant  who  enjoys  absolute  power  of  disposal. 

17  AM.  DEO.  802,  WHITE  v.  DOUGHERTY,  1  MART.  St  Y.  S0». 
Mortgagor's  right  to  surplus. 

Cited  in  reference  note  in  32  A.  S.  R.  140,  on  right  of  junior  mortgagee  to 
surplus  on  foreclosure  of  senior  mortgage. 

Cited  in  note  in  18  E.  R.  C.  462,  on  liability  of  mortgagee  to  mortgagor  or 
other  persons  interested  in  equity  of  redemption  for  surplus  of  sale  after  satb- 
fying  principal,  interest  and  costs. 
Priority  of  innocent  purchaser's  title  over  equitable  lien. 

Cited  in  Weston  v.  Dunlap,  50  Iowa,  183,  holding  mechanic's  lien  not  filed 
in  time,  not  enforceable  against  innocent  purchaser,  though  no  actual  pay- 
ment  made. 

Cited  in  reference  note  in  42  A.  D.  627,  on  effect  of  secret  equify  on  bona 
fide  purchaser. 
Rights  of  partnership  and  tndlvidnal  creditors  of  firm. 

Cited  in  Cleghom  v.  Insurance  Bank,  9  Ga.  319,  holding  the  equity  in  favor 
of  separate  creditors  to  separate  estate  will  not  prevail  over  joint  creditors' 
execution. 

Cited  in  reference  notes  in  25  A.  D.  745,  on  liability  of  partnership  property: 
63  A.  S.  R.  683,  on  rights  of  individual  creditors  of  partnership;  59  A.  D. 
758,  on  right  of  creditors  of  partnership  to  lien  on  its  property;  45  A.  D.  416. 
on  copartnership  assets  as  trust  fund  for  payment  of  partnership  debts ;  33  A.  D. 
617,  as  to  when  partnership  assets  will  be  applied  to  debt  of  individual  partner. 

Cited  in  notes  in   18  A.  D.  282,  on  liability  of  partners'  separate  property 
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for  jMirtnership  debts;  21  A.  D.  874,  on  extent  of  partner's  interest  in  part- 
nership property  and  rights  of  partnership  and  individual  creditors. 

Distinguished  in  Carver  Gin  k  Mach.  Co.  v.  Bannon,  86  Tenn.  712,  4  A.  S.  R. 
803,  4  S.  W.  831,  holding  conveyance  by  partners  of  firm  property  for  individual 
debts  gives  latter  priority  over  firm  creditors. 
^Inrladictlon  of  courts  of  eqvity  oTer  partnership  affairs. 

Cited  in  Phillips  v.  Cook,  24  Wend.  389,  on  courts  of  equity  as  being  the 
proper  forum  to  enforce  partnership  creditor's  lien  against  firm  property. 

Waiver  of  vendor's  lien. 

Cited  in  reference  note  in  47  A.  D.  Ill,  on  waiver  of  vendor's  lien  l^  taking 
security  other  than  vendee's. 

Cited  in  notes  in  39  A.  D.  202,  on  presumption  of  waiver  of  vendor's  lien 
where  mortgage  is  taken;  21  L.  ed.  U.  S.  859,  as  to  how  liens  are  waived;  28 
A.  D.  199,  on  existence,  waiver,  and  assignability  of  vendor's  lien. 

17  AM.  DEO.  800,  COCKJS  v.  MoGINNIS,  1  AfART.  *  T.  S«l. 
Construction  of  statutes. 

Cited  in  Leffingwell  v.  Warren,  2  Black,  599,  17  L.  ed.  261;  Dyche  v.  Gass, 
3  Yerg.  397;  French  v.  Spencer,  21  How.  228,  16  L.  ed.  97, — ^holding  no  exception 
to  provisions  of  a  statute  can  be  made  by  the  court,  where  provisions  are  plain; 
Amy  V.  Watertown,  22  Fed.  418,  on  inquiries  to  be  made  under  plea  of  statute, 
in  order  to  determine  its  application  and  operation;  Girdner  v.  Stephens,  1 
Heisk.  280,  2  A.  R.  700,  holding  court  cannot  add  exceptions  to  statute  of  limita- 
tions; Peak  V.  Buck,  3  Baxt.  71,  on  right  of  courts  to  make  exceptions  to 
statute  of  limitations  where  legislature  made  none;  Guion  v.  Bradley,  4  Terg. 
232;  Atchison,  T.  &  8.  F.  R.  Co.  v.  Atchison  Grain  Co.  68  Kan.  585,  75  Pac.  1061, 
1  A.  &  £.  Ann.  Cas.  639, — holding  the  enumeration  by  the  legislature  of  specific 
exception  to  statute  of  limitations  excludes  all  others. 

Cited  in  reference  note  in  61  A.  D.  528,  on  general  words  in  statute  of  limita- 
tions receiving  general  construction. 

Cited  in  note  in  5  L.RJ^..  341,  on  allowing  an  exception  not  allowed  in  statute. 
Running  of  statute  of  limitations. 

Cited  in  Hawkins  v.  Walker,  4  Yerg.  188,  holding  three  year  statute  runs 
in  favor  of  agent's  administrator,  from  time  money  collected  by  agent;  Mat- 
tingly  V.  Boyd,  20  How.  128,  15  L.  ed.  845,  holding  statute  does  not  nm  against 
claim  for  money  in  the  hands  of  a  garnishee;  Governor  v.  Gordon,  15  Ala.  72, 
holding  statute  runs  in  favor  of  notary's  sureties  from  date  of  default,  where 
notary  failed  to  notify  indorser;  Lawrence  v.  Bridleman,  3  Yerg.  496,  holding 
suit  in  detinue  by  mortgage  of  persona]  property  against  mortgagor,  barred 
by  three  years  limitation;  Kegler  v.  Miles,  1  Mart.  &  Y.  426,  17  A.  D.  819, 
holding  adverse  possession  of  a  slave  for  statutory  period  vests  in  possessor 
absolute  right  of  property;  Goodloe  v.  Pope,  3  Shannon  Cas.  634,  holding  ad- 
verse possession  under  champertous  deed  is  holding  under  color  of  title,  under 
statute  of  limitations;  Love  v.  Love,  2  Yerg.  288,  holding  statute  bar  to  eject- 
ment, although  defendant  knew  his  grantor  had  no  title,  statute  containing  no 
available  exception;  Hughes  v.  Brown,  88  Tenn.  578,  8  L.R.A.  480,  13  S.  W. 
286,  holding  statute  applicable  in  all  courts  and  all  causes  of  action  except 
express  trusts;  Reeves  v.  Dougherty,  7  Yerg.  222,  27  A.  D  490,  holding  statute 
nms  in  favor  of  fraudulent  grantee  in  action  by  creditor  for  property  received; 
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Mulloy  V.  Paul,  2  Tenn.  Ch.  156,  holding  advene  possession  by  fraudulent  grantee 
good  defense  to  bill  by  person  who  was  creditor  when  possession  commenced. 

Cited  in  reference  notes  in  23  A.  D.  756;  27  A.  D.  502, — on  limitations  in 
equity;  62  A.  D.  221,  on  conformation  by  courts  of  equity  to  statute  of  limi- 
tations. 

Cited  in  notes  in  13  A.  D.  370,  on  effect  of  absence  from  state  upon  operation 
of  statute  of  limitations;  25  L.RA.  667,  on  how  far  statutes  of  limitation  will 
be  regarded  as  having  abrogated  the  maxim  that  one  cannot  profit  by  his  own 
wrong. 
— >  In  cases  of  trnsts. 

Cited  in  Maury  v.  Mason,  8  Port.  (Ala.)  211,  holding  statute  runs  against 
money  received  by  trustee,  not  kept  separate  so  that  it  may  be  identified;  Porter 
V.  Porter,  8  Humph.  586,  holding  that  statute  of  limitations  does  not  run  against 
express  trust;  Peebles  v.  Green,  6  Lea,  471,  holding  statute  applies  to  case 
arising  out  of  a  trust,  where  law  and  equity  courts  have  concurrent  jurisdiction ; 
Hooper  v.  Bryant,  3  Yerg.  1,  holding  money  received  by  an  intestate  as  guardian 
must  be  sued  for  within  statutory  two  year  period;  Armstrong  v.  Campbell,  Z 
Yerg.  201,  24  A.  D.  556,  on  application  of  statute  of  limitations  by  courts  of 
equity  in  relation  to  trusts. 

Cited  in  notes  in  8  L.R.A.  650,  on  application  of  statute  of  limitationd  to 
trusts  where  remedies  are  concurrent;  99  A.  D.  391,  on  statute  of  limitations 
as  between  trustee  and  cestui  que  trust;  17  L.R.A.(N.S.)  663,  as  to  when 
limitation  conmiences  to  run  against  action  to  recover  money  collected  by  agent 
not  an  attorney. 

17  AM.  DEO.  818,  SMIIiEY  ▼.  BELL,  1  MART.  St  Y.  878. 
Equity  Jurisdiction  —  Over  legal  rights. 

Cited  in  Ontario  Bank  v.  Mumford,  2  Barb.  Ch.  696;  Walker  v.  Brooks,  125 
Mass.  241,— on  right  of  assignee  of  strictly  legal  right  to  maintain  bill  in  equity; 
New  York  Guaranty  &  I.  Co.  v.  Memphis  Watcfr  Co.  107  U.  S.  205,  27  L.  ed. 
484,  2  Sup.  Ct.  Rep.  279,  holding  that  bondholder  secured  by  mortgage  cannot 
maintain  bill  on  contract  of  mortgagor  assigned  in  mortgage  as  security. 

Cited  in  reference  notes  in  50  A.  D.  67;  61  A.  D.  142,— on  equity  jurisdiction 
in  matters  of  account;  1  A.  8.  R.  440,  on  jurisdiction  in  equity  of  bill  for 
accounting  although  a  remedy  at  law  exists. 

Cited  in  note  in  1  E.  R.  C.  418,  on  equitable  cognizance  of  complicated  account. 
—  To  appoint  receiver  until  administration. 

Cited  in  Slover  v.  Coal  Creek  Coal  Co.  113  Tenn.  421,  106  A.  S.  R.  851,  68 
L.R.A.  852,  82  S.  W.  1131,  upholding  power  of  chancery  to  appoint  receiver 
until  administration  can  be  granted,  where  right  of  administration  is  in  litigation. 
In  whose  name  action  must  be  maintained. 

Cited  in  Glenn  v.  Marbury,  145  U.  S.  499,  36  L.  ed.  790,  12  Sup.  Ct.  Rep. 
914,  holding  that  action  to  recover  calls  for  assessments  on  stock  of  corporation 
in  District  of  Columbia  must  be  in  company's  name. 

Cited  in  note  in  10  E.  R.  C.  410,  on  right  of  assignee  of  chose  in  action  to 
sue  in  his  own  name. 
THiat  constitutes  mutual  accounts. 

Cited  in  State  v.  Churchill,  48  Ark.  426,  8  S.  W.  362,  holding  aceonnt  kept 
by  party  against  himself  and  debtor,  with  numerous  items  of  debts  and  credits, 
mutuaL 
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17  AM.  DEO.  817,  MAISE  ▼.  GARNER,  1  MART.  *  T.  S82. 
Canoelatlon  of  Instmmentfl. 

Cited  in  Scruggs  y.  Drirer,  31  Ala.  274,  holding  that  equity  will  order  can- 
celation of  negotiable  notes  on  rescinding  contract  for  mistake,  though  legal 
defense  exists;  Apperson  v.  Ford,  23  Ark.  746,  on  power  of  court  of  chancery 
to  cancel  instrument  void  at  law,  but  which  is  apparently  good. 

Cited  in  notes  in  11  L.RjL  67,  on  concurrent  jurisdiction  of  equity  in  cases 
of  fraud;  23  L.  ed.  U.  S.  471,  on  cancelation  of  deed  or  contract  in  equity  for 
fraud,  concealment,  or  misrepresentation. 

17  AM.  DEO.  81»,  KEGIiER  v.  MIIiES,  1  MART.  *  T.  428. 
Statute  of  IlmitationB. 

Cited  in  Peters  y.  Hanger,  67  C.  C.  A.  386,  134  Fed.  586,  holding  statute 
prohibiting  recoyeiy  for  infringement  of  patent  more  than  six  years  before  suit 
Ib  for  a  restriction  on  right  of  recovery,  not  statute  of  limitations. 

—  When  statute  runs. 

Cited  in  Ramsey  v.  Quillen,  5  Lea,  184,  holding  that  statute  runs  in  favor  of 
fraudulent  grantee  from  time  grantor's  creditor  had  right  to  test  validity;  Mul- 
loy  v.  Paul,  2  Tenn.  Ch.  156,  on  running  of  statute  in  favor  of  fraudulent  grantee 
as  against  bill  by  grantor's  creditors;  Shute  v.  Wade,  5  Yerg.  1,  holding  statute 
not  bar  in  B's  favor  where  A  converted  infants'  joint  property,  selling  to  B 
after  majority  of  infants;  Qoodman  v.  Munks,  8  Port.  (Ala.)  84,  holding  that 
note  barred  by  statute  where  made  is  barred  in  other  state. 
Necessity  of  pleading  statute  of  limitations. 

Cited  in  Bomar  v.  Hagler,  7  Lea,  85,  holding  that  heir  may  rely  on  statute, 
though  not  pleaded,  against  bill  to  sell  lands  for  debts;  Cooper  v.  Lyons,  9 
Lea,  596,  holding  that  statute  which  not  only  bars  remedy,  but  extinguishes 
right,  need  not  be  pleaded. 

Distinguished  in  Maury  v.  Lewis,  10  Yerg.  115,  holding  that  statute  must  be 
pleaded  to  be  effective  as  defense  in  action  for  appropriating  land  warrant; 
Merriman  v.  Cannavan,  9  Baxt.  93,  holding  that  statute  must  be  pleaded  to  be 
effective  in  cases  where  it  acts  only  on  remedy. 
Title  by  adverse  possession. 

Cited  in  Reeves  v.  Dougherty,  7  Yerg.  222,  27  A.  D.  496,  holding  that  fraud- 
ulent grantee  may  plead  statute  in  bar  of  bill  filed  by  creditor  of  grantor; 
Turner  v.  Turner,  2  Sneed,  27,  holding  that  life  estate  cannot  be  created  by 
operation  of  statute,  against  reversioner,  from  whom  possession  was  obtained; 
Garrett  v.  Vaughan,  1  Baxt.  113;  Partee  v.  Badget,  4  Yerg.  174,  26  A.  D 
220, — ^holding  that  three  years*  adverse  possession  of  personal  property  vests 
right  of  property  in  possessor. 

Cited  in  note  in  95  A.  8.  R.  671,  on  prescriptive  title  to  personal  property. 

—  Of  slave. 

Cited  in  Hardeson  v.  Hays,  4  Yerg.  507,  holding  that  parol  gift  of  slave  in 
North  Carolina,  and  possession  for  three  years  thereunder,  vested  title;  Oris- 
ham  V.  Grisham,  8  Yerg.  339,  holding  that  possession  of  negro  by  guardian 
for  three  years  vests  title  in  infant;  Norment  y.  Smith,  1  Humph.  46,  holding 
that  adyerse  possession  of  slave  for  more  than  three  years  vests  title. 
Ri^ht  of  recapture  of  property. 

Cited  in  Neely  y.  Lyon,  10  Yerg.  473,  on  right  of  person  who  forcibly  pos- 
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sesses  himself  of  property  adversely  held,  to  set  up  right  to  possession  as  de- 
fense; Stanford  y.  Howard,  103  Tenn.  24,  76  A.  S.  R.  635,  52  8.  W.  140,  holding 
that  loser  at  poker  has  right  to  recapture  identical  money  lost  under  pretense 
of  borrowing  it;  Marshall  v.  Penington,  8  Yerg.  424,  holding  that  ri^t  of 
recapture  of  slave  does  not  exist  in  this  state. 

Distinguished  in  Ck>llomb  t.  Taylor,  9  Humph.  689,  holding  slave  wrongfully 
taken  may  be  recaptured^  if  done  without  breach  of  peaoa  or  trespass. 
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NOTES 

ON  THE 

AMEEICAN  DECISIONS. 

OASES  IN  18  AM.  DEO. 


18  AM.  DBO.  tZ,  BRUC£  ▼.  BD WARDS,  1  STBW.   (AIjA.)    11. 
Discharge  of  surety  by  notice  to  principal  to  sue. 

Cited  in  Prior  v.  Grentry,  11  Ga.  300,  holding  even  if  noncompliance  witb  re- 
quest to  sue  and  resulting  damage  will  discharge,  that  there  must  be  an  offer 
of  indemnity. 

Cited  in  reference  notes  in  29  A.  D.  226,  on  what  acts  of  creditor  discharge 
surety;  19  A.  D.  319,  on  release  of  surety  by  failure  to  sue;  45  A.  D.  640, 
on  effect  in  discharging  surety  of  creditor's  failure  to  sue  debtor  when  notified 
to  do  so;  37  A.  D.  725,  on  right  of  surety  to  require  creditor  to  sue  principal. 

Cited  in  notes  in  11  A.  D.  589,  on  release  of  surety  by  creditor's  failure  to 
sue  principal  when  requested;  23  A.  D.  197,  on  discharge  of  surety  by  forbear- 
ance, laches,  or  indulgence  as  to  principal. 

Distinguished  in  Branch  Bank  ▼.  Perdue,  3  Ala.  409,  holding  surety  can- 
not compel  creditor  to  proceed  on  collateral  security  so  as  to  have  noncompliance 
operate  as  a  discharge. 

Criticized  in  Wilds  v.  Attix,  4  Del.  Ch.  253,  on  liability  after  noncompliance 
with  request  to  sue  principal  resulting  in  loss  to  surety. 
—  Snfflciency  of  request  by  parol. 

Cited  in  Goodman  ▼.  Griffin,  3  Stew.  (Ala)  160,  holding  It  error  to  charge 
that  request  to  sue  must  be  in  writing;  Gayle  v.  Handle,  4  Port.  (Ala.)  232, 
holding  plea  of  discharge  by  refusal  to  sue  should  state  that  debt  was  lost  by 
the  failure,  or  that  request  was  in  writing;  Herbert  v.  Hobbs,  3  Stew.  (Ala.)  9, 
holding  verbal  request  to  sue,  no  discharge  of  surety  either  in  law  or  equity  with- 
out proof  of  resulting  loss;  Strader  v.  Houghton,  9  Port.  (Ala.)  334,  holding 
surety  discharged  by  failure  to  comply  with  verba]  request  to  sue  and  result- 
ing loss  from  insolvency  of  principal;  Howie  v.  Edwards,  97  Ala.  649,  11  So. 
748,  holding  statute  providing  for  discharge  after  request  in  writing  cimiula- 
tive  so  as  not  to  abrogate  the  foregoing  rule;  Shehan  v.  Hampton,  8  Ala.  942, 
holding  surety  wholly  discharged  by  omission  to  sue  after  statutory  notice 
regardless  of  question  as  to  injury;  Pickens  t.  Yarborough,  26  Ala.  417,  62 
Am.  Dec.  Vol.  m.— 32.  497 
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A.  D.  728,  holding  insufficient  statutoiy  notice  a  discharge  upon  proof  of  non- 
compliance and  resulting  damage. 
Parol  evidence  as  to  suretyship. 

Cited  in  Smith  t.  Freyier,  4  Mont.  489,  47  A.  R.  358,  1  Pac  214,  holding 
fact  of  suretyship  may  be  proved  by  parol. 

Cited  in  notes  in  20  L.RwA.  712,  on  parol  evidence  to  show  who  is  principal 
and  who  surety  on  note  not  under  seal;  17  A.  D.  416,  as  to  when  apparent 
principal  may  show  himself  to  be  a  surety. 

18  AM.  DEC.  84,  BUMPASS  v.  WEBB,   1  STBW.    (AIjA.)    19. 
Admitting  whole  transaction  in  evidence. 

Cited  in  note  in  82  A.  D.  346,  on  admission  in  evidence  of  part  of  conversation 
or  transaction,  and  its  effect  to  authorize  admission  of  remainder. 
Action  at  law  against  copartner. 

Cited  in  Robinson  v.  Bullock,  58  Ala.  618,  upholding  action  at  law  against 
copartner  on  positive  stipulation  in  articles;  Sprout  v.  Crowley,  30  Wis.  187, 
holding  same  on  express  promise  to  pay  share  of  advances  made;  Scott  v.  Camp- 
bell, 30  Ala.  728,  holding  same  on  note  given  to  copartner  on  formation  of  part- 
nership for  one  half  the  stock  furnished. 

Cited  in  reference  notes  in  22  A.  D.  370;  23  A.  D.  618, — on  actions  between 
partners;  29  A.  D.  652,  on  right  of  action  between  partners;  55  A.  D.  587,  on 
partner's  right  of  action  at  law  before  complete  settlement  of  accounts. 

18  AM.  DEO.  85,  WRIGHT  ▼.  TURNER,  1  STBW.   (AliA.)   29. 
Recovery  for  part  performance  of  entire  contract  for  services. 

Cited  in  Larkin  v.  Buck,  11  Ohio  St.  561;  Pettigrew  v.  Bishop,  3  Ala.  440,— 
holding  one  hiring  out  for  certain  period  and  leaving  before  that  time  without 
consent  or  cause  cannot  recover  for  services  rendered;  Nesbitt  v.  Drew,  17  Ala. 
379,  holding  hirer  who  took  slave  away  before  expiration  of  term  cannot  recov- 
er any  part  of  compensation  in  absence  of  waiver;  Martin  v.  Massie,  127  Ala. 
504,  29  So.  31,  holding  one  contracting  to  do  certain  work  at  so  much  per 
month  with  maximum  figure  for  entire  job,  and  not  entirely  performing,  can- 
not recover  for  quanttun  meruit. 

Cited  in  reference  notes  in  26  A.  D.  625,  on  necessity  of  averring  performance 
or  offer  thereof  by  plaintiff;  37  A.  D.  464,  on  recovery  for  part  performance  of 
contract  to  give  services. 

Cited  in  notes  in  39  A.  D.  534,  on  apportionment  of  servant's  contract; 
54  A.  D.  480,  on  recovery  for  work  and  materials  when  not  furnished  in  time  or 
manner  required  by  special  contract;  59  A.  S.  R.  290,  as  to  when  complete  per- 
formance is  essential  to  cause  of  action  on  contract  for  personal  services. 

Distinguished  in  Shaw  v.  Wallace,  2  Stew.  &  P.  (Ala.)  193,  holding  question 
of  substantial  performance  properly  left  to  jury  where  labor  was  performed  for 
full  period  excepting  seven  days. 

18  AM.  DGC.   S«,  BROWN  v.  ADAMS,   1  STBW.    (AI4A.)    51. 
Validity  of  parol  promise  to  indemnify  signer  of  obligation. 

Cited  in  Bissig  v.  Britton,  69  Mo.  204,  21  A.  R.  379,  7  Legal  Gaz.  161; 
Wolverton  v.  Davis,  85  Va.  64,  17  A.  S.  R.  56,  6  S.  E.  619,— holding  parol  prom- 
ise of  indemnity  by  one  surety  to  another  thereby  induced  to  sign  unenforceable; 
Macey  v.  Childress,  2  Tenn.  Ch.  438,  on  nullity  of  parol  promise  of  indemnity 
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I17  assignor  for  creditors,  to  secure  third  person  as  surety  for  trustee;  Hartley 
Y.  Sandford,  66  N.  J.  L.  627,  55  L.R.A.  206,  50  Atl.  454,  holding  oral  promise 
of  indemnity  by  father  to  secure  third  person  to  act  as  surety  for  son,  unen- 
forceable; Gansey  v.  Orr,  173  Mo.  532,  73  S.  W.  477,  holding  parol  promise  to 
save  investor  in  corporation  harmless  unenforceable. 

Cited  in  note  in  42  A.  S.  R.  192,  on  promise  indemnifying  surety  as  within 
statute  of  frauds. 

Disapproved  in  Horn  v.  Bray,  51  Ind.  555,  19  A.  R.  742,  holding  oral  prom- 
ise of  indemnity  by  one  surety  to  secure  another  to  sign  not  within  statute  and 
provable  by  parol. 
Necessity  of  consideration. 

Cited  in  note  in  6  E.  R.  C.  9,  on  necessity  of  consideration  to  support  action 
on  contract  not  imder  seal. 
Expression  of  consideration  In  memorandnm  of  contract. 

Cited  in  Rigby  v.  Norwood,  34  Ala.  129,  holding  writing  to  answer  for  debt 
of  another,  signed  by  party  to  be  charged  therewith,  void  unless  consideration 
is  expressed. 
Promise  of  Indemnity  as  consideration. 

Cited  in  Rutledge  v.  Townsend,  38  Ala.  706,  holding  promise  of  indemnity  from 
principal  to  surety  sufficient  consideration  to  uphold  liability  of  latter  to  creditor ; 
Carr  v.  Wyley,  23  Ala.  821,  holding  warranty  of  third  person  given  by  plaintiff 
at  request  of  defendant,  valuable  consideration  especially  if  on  promise  of  in- 
demnity. 
Averment  of  right  of  action  subject  to  condition. 

Cited  in  Whilden  v.  Merchants'  &  P.  Nat.  Bank,  64  Ala.  1,  38  A.  R.  1,  holding 
declaration  on  acceptance  of  bill  need  not  aver  it  to  be  in  writing,  though 
statute  requires  such  proof;  Baker  v.  Slater  Mill  &  Power  Co.  14  R.  I.  531, 
holding  fulfilment  of  condition  must  be  alleged  in  declaration  based  on  statutory 
right  of  action  subject  to  a  condition. 

18    AM.    DEC.    S8,    DRAUGHAN    ▼.    TOMBECKBEE   BANK,    1    STEW. 

(AIjA.)    66. 
Judgment  nunc  pro  tunc  generally. 

Cited  in  reference  notes  in  35  A.  D.  526,  on  entry  of  judgment  nunc  pro  tunc; 
37  A.  D.  690,  on  effect  of  nunc  pro  tunc  entry  or  amendment  of  judgments  or 
order. 
Predicate  for  judgment  nunc  pro  tunc. 

Cited  in  Herring  v.  Cherry,  75  Ala.  376;  Ex  parte  Gilmer,  64  Ala.  234, — 
holding  judgment  nunc  pro  tunc  enterable  only  upon  record  evidence  or  evidence 
quasi  of  record;  Wilkerson  v.  Goldthwaite,  1  Stew.  &  P.  (Ala.)  159, — upholding 
power  to  insert  omitted  amoimt,  nunc  pro  tunc;  Allen  v.  Bradford,  3  Ala.  281, 
37  A.  D.  689,  holding  recital  in  record  that  first  judgment  was  irregularly  en- 
tered raises  presumption  that  legal  proof  was  adduced;  Bancroft  v.  Stanton, 
7  Ala.  351,  holding  judgment  against  appellant,  together  with  appeal  bond, 
sufficient  to  sustain  judgment  nunc  pro  tunc  at  later  term  against  surety; 
Tombeckbee  Bank  v.  Strong,  1  Stew.  &  P.  (Ala.)  187,  21  A.  D.  657,  on  suf- 
ficiency of  facts  to  authorize  judgment  nunc  pro  tunc. 

Cited  in  reference  note  in  60  A.  S.  R.  52,  762,  on  evidence  authorizing  entry 
of  judgment  nunc  pro  tunc. 

Cited  in  notes  in  20  L.R.A.  145,  as  to  evidence  used  in  obtaining  judgment 
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nunc  pro  tunc;  4  A.  S.  R.  832,  as  to  evidenee  on  which  entry  of  judgment 

nunc  pro  tunc  may  be  based. 

Appeal  from  Judgment  nunc  pro  tunc. 

Cited  in  Ex  parte  Gilmer,  04  Ala.  234,  holding  appeal  lies  from  judgment 
nunc  pro  tunc  when  it  is  final,  leaving  nothing  to  be  done  but  to  enforce  its  exe- 
cution. 
Sufficiency  of  judgment  entry. 

Cited  in  Page  y.  Coleman,  9  Port.  (Ala.)  275,  holding  sole  entry  of  judgment 
in  words  "judgment  by  default*'  insufficient  to  allow  execution;  Tombeckbee 
Bank  v.  Strong,  1  Stew.  &  P.  (Ala.)  187,  21  A.  D.  667,  holding  judgment  entered 
in  short  cannot  be  aided  by  reference  to  another;  Dickerson  v.  Walker,  1  Ala. 
48,  holding  judgment  nisi  against  garnishee  cannot  be  rendered  for  uncertain 
amount  to  be  ascertained  by  judgment  afterwards  to  be  rendered;  Bonner  ▼. 
Martin,  37  Ala.  83,  holding  words  "judgment  nisi  as  to  J.  T.  B."  following  judg- 
ment against  defendant  in  attachment  insufficient  against  garnishee. 

18  AM.  DEO.  30,  HUNTSVILIiE  BANK  v.  HILL,  1  ST£W.   (ALA.)   201. 
Liability  of  custodian  of  moneys  for  loss  by  robbery. 

Cited  in  State  v.  Houston,  78  Ala.  576,  56  A.  R.  59,  denying  liability  on  bond 
for  robbery  of  tax  collector  exercising  the  highest  degree  of  care  to  prevent  loss; 
Chicago,  R.  &  Q.  R.  Co.  v.  Bartlett,  20  111.  App.  96,  holding  fidelity  bond  of 
paymaster  does  not  insure  employer  against  loss  of  money  by  theft  without 
negligence  on  part  of  employee. 

18   AM.   DEO.    42,   GILLESPIE  v.   DEW,    1    STEW.    (ALA.)    22». 
Title  and  possession  to  maintain  trespass. 

Cited  in  McCall  v.  Capehart,  20  Ala.  521,  holding  owner  may  maintain  trespas.s 
against  a  wrongdoer,  where  there  is  no  adverse  possession;  Casey  t.  Mason,  8 
Okla.  665,  59  Pac.  252,  holding  legal  title  will  not  sustain  trespass  without 
averments  of  constructive  possession  and  that  land  is  unoccupied;  Gill  v.  Taylor, 
3  Port.  (Ala.)  182,  holding  mere  government  certificate  of  first  payment  for 
lands  will  not  sustain  trespass;  Blevins  v.  Cole,  1  Ala.  210,  holding  purchaser 
from  government  may  maintain  trespass  for  injury  after  purchase  and  previous 
to  possession  and  after  abandonment  by  squatter;  Segar  v.  Kirkley,  23  Ala.  680, 
holding  plaintiff  after  one  recovery  and  satisfaction  in  trespass  cannot  maintain 
second  action  for  continuation  without  title  which  would  carry  constructive 
possession. 

Cited  in  reference  notes  in  22  A.  D.  41,  on  necessity  of  possession  to  maintain 
trespass  quare  clavsttm  fregit;  53  A.  D.  207,  on  possession  required  to  maintain 
trespass  qtuire  clausum  fregit;  51  A.  D.  646,  on  possession  alone  sufiicient  for 
maintenance  of  trespass  quare  claitsum  fregit;  72  A.  D.  123,  on  maintenance  of 
trespass  against  wrongdoer  for  cutting  timber  by  one  having  title  but  not  pos- 
session. 
Elements  of  constructive  possession. 

Cited  in  Blackburn  v.  Baker,  7  Port.  (Ala.)  284,  on  legal  title  as  element  in 
constructive  possession. 

18  AM.  DEO.  4S,  McJIMSET  v.  TRAVERSE,  1  STEW.  (ALA.)   244. 
Conclusiveness  of  award. 
Cited  in  Georgia  Home  Ins.  Co.  v.  Kline,  114  Ala.  366,  21  So.  958,  holding  it 
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■ot  permiflsible  in  action  at  law  to  contradict  recital  that  certain  matteri  were 
eonaidered;  Bumham  y.  Milwaukee,  100  Wii.  66,  76  N.  W.  1014,  holding  finding 
of  arbitrators  appointed  by  contract  to  paie  upon  claims  for  extras,  final. 

Cited  in  reference  notes  in  29  A.  D.  277;  38  A.  D.  493, — on  conclusiTeness  of 
award. 

Cited  in  notes  in  3  E.  R.  C.  611,  on  award  as  bar  to  all  matters  included  in 
sulnnission;  11  £.  R.  C.  236,  on  condusiTcness  of  awards  as  to  matters  which 
might  have  been,  but  were  not,  submitted. 

Distinguished  in  M'Rae  y.  Buck,  2  Stew,  k  P.  (Ala.)  166,  holding  equity 
will  not  disturb  award  after  payment  and  acquiescence  for  fiye  years. 

18  AM.  DEC.  45,  COMEGYS  ▼.  COX,  1  STEW.   (AIiA.)   262. 
Discharge  of  sureties  by  extension  or  composition. 

Cited  in  Ellis  y.  Bibb,  2  Stew.  (Ala.)  63,  holding  surety  on  note  discharged  by 
binding  extension  between  principal  and  creditor  without  his  consent;  Pyke  y. 
Searcy,  4  Port.  (Ala.)  62,  holding  same  of  yalid  contract  between  administrator 
and  creditor  to  arbitrate  claim  and  allow  time  for  payment;  Cox  y.  Robinson, 
2  Stew,  k  P.  (Ala.)  91,  holding  yalid  agreed  suspension  of  cause  of  action  on 
bond  discharges  nonconsenting  surety. 
—  Of  sureties  on  appeal  bond  by  compromise. 

Cited  in  Leonard  y.  Gibson,  6  III.  App.  503,  holding  compromise  between  plain- 
tiff and  defendant  discharged  sureties  on  appeal  bond. 

18  AM.  DEC.  48,  STATE  ▼.  BECKWITH,  1  STEW.   (ALA.)   818. 
Ayerment  of  time  in  indictment. 

Cited  in  Roberts  y.  State,  19  Ala.  626,  holding  indictment  demurrable  for 
failure  to  state  time  when  offense  was  committed;  People  y.  Miller,  12  Cal.  291, 
holding  allegation  of  day  within  period  of  limitation  material  when  offense  is 
subject  to  limitation. 

Cited  in  reference  notes  in  34  A.  D.  121,  on  what  caption  of  indictment  should 
show;  56  A.  D.  418,  on  alleging  day  certain  in  indictment;  96  A.  S.  R.  801, 
on  necessity  of  aUeging  day  certain  on  which  offense  was  committed;  33  A.  D. 
96,  on  insufficiency  of  indictment  which  does  not  state  date  of  commission  of 
offense. 

Cited  in  note  in  3  LJlJk.(NJ3.)  1020,  on  charge  of  time  of  act  causing  death 
in  indictment  for  homicide. 

18  AM.  DEC.  48,  BRANDON  y.  HUNTSVILLE  BANK,  1  STEW.   (ALA.) 

820. 
Demurrer  to  eridence  as  a  matter  of  right. 

edited  in  Alexander  y.  Fitspatrick,  4  Port.  (Ala.)  405,  upholding  right  in 
defendant  admitting  truth  but  denying  legal  effect  of  eyidence;  Thompson  y. 
Jones,  1  Stew.  (Ala.)  556,  upholding  right  in  plaintiff  where  evidence  consisted 
of  facts  detailed  by  defendant  under  plea  of  usury ;  Martin  y.  State,  62  Ala.  240, 
denying  right  in  either  party  in  criminal  case,  though  otherwise  by  statute 
as  to  ciyil  cases. 
Practice  on  demurrer  to  eyidence. 

Cited  in  Sawyer  y.  Fitts,  2  Port.  (Ala.)  9,  on  whether  it  is  discretionary 
with  court  to  compel  joinder  in  demurrer  to  eyidence. 
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Cited  in  referenoe  notes  in  57  A.  S.  R.  846,  on  practice  on  demnrrer  to  eTi- 
dence;  29  A.  D.  372,  on  procedure  on  demurrer  to  evidence. 

Right  of  Under  of  lost  article. 

Cited  in  reference  notes  in  29  A.  D.  215,  on  lost  property;  19  A.  D.  743,  on 
trover  by  finder  of  lost  articles;  62  A.  D.  301,  on  right  of  finder  of  property 
to  reward  from  owner. 

Cited  in  notes  in  37  L.R.A.   119,  on  right  of  action  by  finder  of  property; 
21  A.  D.  240,  on  finder's  right  of  action  in  case  of  lost  chose  in  action;  55  A.  D. 
511,  on  property  in  goods  left  derelict  at  sea;    52  A.  D.  454,  on  right  of  finder 
of  bank  bill  as  against  his  bailee. 
Title  by  occupancy  or  possession. 

Cited  in  Eads  v.  Brazelton,  22  Ark.  499,  79  A.  D.  88,  holding  equity  will  pro- 
tect right  of  possession  as  salvor  in  finder  of  wreck,  as  against  third  persons. 

Annotation  cited  in  Frank  v.  Symons,  35  Mont.  56,  88  Pac.  561,  holding  title 
of  donee  of  finder  of  estray  good  against  whole  world  except  the  true  owner. 

Cited  in  reference  note  in  23  A.  D.  685,  on  property  and  possession  sufficient 
to  maintain  trover. 

Cited  in  note  in  2  L.ILA..  449,  on  sufficiency  of  possession  alone  to  support  ac- 
tion of  trover. 
Disability  of  slave. 

Cited  in  Murray  v.  State,  9  Fla.  246,  holding  slave  not  liable  to  indictment  for 
gaming  unless  expressly  included  in  statute;  Wood  v.  Ward,  2  Flipp.  336,  Fed. 
Cas.  No.  17,966,  3  Shannon  Cas.  58,  holding  judgment  against  slave  who  appeared 
a  nullity;  Trotter  v.  Blacker,  6  Fort.  (Ala.)  269,  holding  slave  has  no  power  to 
take  property  hence  cannot  accept  bequest  of  its  own  freedom. 
Slave's  property  as  pertaining  to  master. 

Cited  in  Devaughn  v.  Heath,  37  Ala.  595,  holding  title  and  possession  of  chattel 
given  to  slave  inures  to  master;  Sterrett  v.  Kaster,  37  Ala.  366,  holding  party 
illegally  selling  property  to  slave  cannot  set  up  illegality  as  a  bar  to  trespass  by 
master  for  injury  to  property ;  Webb  v.  Kelly,  37  Ala.  333,  holding  title  of  master 
not  divested  by  purchase  of  slave  by  third  person,  with  funds  given  by  slave; 
Shanklin  v.  Johnson,  9  Ala.  271,  holding  purchase  of  slave  does  not  carry  his 
rights  as  beneficiary  in  real  estate  trust,  though  otherwise  if  trust  is  in  money 
and  declared  at  time  of  purchase;  Martin  v.  Reed,  37  Ala.  198,  on  maintenance 
of  action  for  money  had  and  received  by  master  against  party  borrowing  money 
from  slave. 
Right  of  employer  to  property  found  by  employee. 

Cited  in  Bowen  v.  Sullivan,  62  Ind.  281,  30  A.  R.  172,  holding  employes  finding 
bank  notes  while  sorting  rags  entitled  thereto  as  against  employer, 
liiabllity  of  master  for  acts  of  slave. 

Cited  in  McConnell  v.  Hardeman,  15  Ark.  151,  holding  under  statutes  that 
liability  is  restricted  to  those  trespasses  which  are  indictable  or  specified  in 
statute. 

18  AM.  DBC.  60,  POPE  v.  NANCE,  1  STETW.    (AliA.)    854. 
Recovery  of  money  paid  on  void  or  broken  contract. 

Cited  in  Branch  Bank  v.  Parrish,  20  Ala.  433,  holding  defendant  who  fraudu- 
lently caused  bank  to  cash  an  insolvent's  paper  for  his  benefit  liable  in  action  for 
money  had  and  received;  Pharr  v.  Bachelor,  3  Ala.  237,  holding  party  upon  re- 
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■eiMion  of  contraet  may  reoorer  moiMj  paid,  in  action  for  money  had  and  re- 
ceived. 
Renewal  of  oblii^aUon. 

Cited  in  notes  in  33  L.RJL  630,  on  liability  of  obligors  on  original  contract 
as  affected  by  renewal  void  for  forgery;  9  L.ILA.(N.8.)    86,  on  acceptance  of 
note  for  old  debt  as  indicating  creditor's  assent  to  continuing  partner's  assump- 
tion of  debt. 
liiability  for  making  payment  In  oonnterfeit  money. 

Cited  in  reference  note  in  45  A.  D.  178,  on  liability  of  party  making  payment 
in  counterfeit  bills. 
Competency  of  witneaaea. 

Cited  in  note  in  22  A.  D.  776,  on  competency  of  witness  whose  name  has  been 
forged. 

18  AM.  DBC.  67,  COOK  ▼.  OOOKRIIili,  1  STBW.   (AIiA.)  475. 
Measure  of  recovery  against  Indorser. 

Cited  in  Coye  v.  Palmer,  16  Cal.  158,  holding  true  consideration  for  indorse- 
ment is  measure  of  recovery  in  action  by  indorsee  against  his  indorser. 
Parol  evidence  as  to  consideration. 

Cited  in  note  in  13  L.R.A  53,  on  parol  evidence  to  show  want  of  considera- 
tion for  indorsement. 

18  AM.  DEC.  68,  CHRISTIAN  ▼.  SCOTT,   1   STSTW.    (ALA.)    490. 
Vendor's  fraud  as  defense  to  action  for  price. 

Referred  to  as  a  leading  case  in  Knight  v.  Turner,  11  Ala.  636,  holding  pur- 
chaser in  possession  with  covenants  cannot  defeat  recovery  of  purchase  money  by 
proof  of  fraud. 

Cited  in  Stone  v.  Grover,  1  Ala.  287,  holding  at  law,  that  vendee  in  possession 
cannot  set  up  fraud  as  defense  to  action  for  purchase  money;  Lett  v.  Brown,  56 
Ala.  550,  holding  same  also  that  be  cannot  recover  it  back,  if  paid,  for  fraud; 
Kelly  V.  Allen,  34  Ala.  663,  holding  defrauded  purchaser  may  maintain  bill  for 
compensation  or  abatement  of  purchase  money  where  vendor  died  out  of  state 
and  his  estate  was  settled  there. 

Cited  in  reference  note  in  27  A.  D.  229,  on  effect  of  acquiescence  in  fraud  by 
party  injured. 

Distinguished  in  Peden  v.  Moore,  1  Stew.  A  P.  (Ala.)  71,  21  A.  D.  G49,  holding 
purchaser  of  chattels  may  defend  action  on  notes,  when  ever  a  cross  action  could 
be  maintained  for  defects  or  noncompliance  with  contract. 
~  Mistake  or  failure  of  title  as  defense. 

Cited  in  Homer  v.  Purser,  20  Ala.  573,  holding  mistake  in  sale  of  land,  and  sub- 
sequent offer  to  return  deed  and  rescind,  do  not  entitle  grantee  to  recover  money 
paid  at  law;  Terry  v.  Ferguson,  8  Port.  (Ala.)  500,  holding  tenant  who  enjoyed 
possession  under  lease  from  administrator  cannot  set  up  want  of  title  in  action 
for  rent;  George  v.  Stockton,  1  Ala.  136;  Wade  v.  Killough,  3  Stew.  A  P.  (Ala.) 
431, — holding  same  as  to  vendee  in  possession  with  bond  for  title,  not  claiming 
a  rescission;  Chillum  v.  Branch  Bank,  4  Ala.  21,  37  A.  D.  725,  holding  purchaser 
with  covenants  cannot  defeat  action  at  law  for  purchase  money  by  proof  of  actual 
eviction* 
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Right  of  purchaser  to  rescind  after  acceptance. 

Cited  in  Proctor  v.  Spratley,  78  Va.  254,  holding  purchaser  cannot  reseiad  lor 
inferiority  of  goods  to  sample  after  acceptance,  with  knowledge  of  the  fact. 

18  AM.  DEC.  70,  RICHARDSON  ▼.  HOBART,  1  STEW.  (AliA.)   ftOO. 
Decree  of  court  as  evidence. 

Cited  in  Jay  v.  Stein,  49  Ala.  514,  holding  record  of  proceedings  in  probate 
court  for  sale  admissible  to  show  title  in  purchaser. 

Cited  in  reference  notes  in  60  A.  D.  181,  on  conclusiveness  of  decree  of  orphans' 
court  as  to  point  necessary  to  be  decided;  43  A.  D.  180,  on  judgment  in  former 
suit  as  evidence  against  one  not  a  party;  41  A.  D.  682,  on  admissibility  and  effect 
of  former  judgment  as  plea  in  bar,  or  as  evidence  under  general  issue  in  subse- 
quent action. 
Certificate  of  title  as  evidence. 

Cited  in  Lewis  v.  Goguette,  3  Stew.  (Ala.)  184,  holding  certificate  of  confirma- 
tion will  sustain  recovery  in  trespass  to  try  title,  in  absence  of  adverse  title  or 
right  of  possession. 

Cited  in  reference  notes  in  41  A.  D.  616,  on  certificate  of  title  as  evidence; 
43  A.  D.  561,  on  right  of  trespasser  to  question  certificate  of  title;  43  A.  D.  175, 
on  right  of  stranger  to  impeach  grant;  34  A.  D.  108,  on  how  far  validity  of  patent 
may  be  impeached. 

18  AM.  DEC.   78,  BOARDMAN  ▼.  GORE,   1   STEW.    (AIiA.)    517. 
Authority  to  Ull  blanlcs  In  sealed  writings. 

Cited  in  Gibbs  v.  Frost,  4  Ala.  720,  holding  bond  signed  in  blank  may  be  after- 
wards filled  up  in  a  material  part  by  parol  express  authority  of  obligor ;  Cribben 
v.  Deal,  21  Or.  211,  28  A.  S.  R.  746,  27  Pac.  1046,  holding  deed  with  name  of 
grantee  left  blank  and  filled  in  before  delivery  under  parol  authority,  valid; 
Bartlett  v.  Board  of  Education,  59  111.  364,  holding  treasurer's  bond  executed  by 
sureties  with  penalty  blank,  and  delivered  by  treasurer  to  board  after  being  filled 
in,  valid;  Drumright  v.  Philpot,  16  Ga.  424,  60  A.  D.  738,  holding  prior  authority 
or  subsequent  unsealed  ratification,  either  express  or  implied,  sufficient  to  make 
deed  executed  by  copartner  binding;  Simms  v.  Hervey,  19  Iowa,  273,  on  invalidity 
of  parol  authority  to  fill  blank  in  conveyance  otherwise  duly  executed;  Carring- 
ton  V.  Caller,  2  Stew.  (Ala.)  175  (dissenting  opinion),  on  right  to  exercise 
authority  to  fill  up  payee's  name  left  blank  in  note. 

Cited  in  note  in  2  £.  R.  C.  280,  on  validity  of  parol  authority  to  fill  blanks  in 
deed. 

Criticized  in  Walla  Walla  County  v.  Ping,  1  Wash.  Terr.  340,  holding  bond, 
delivered  as  altered  in  absence  of  sureties,  without  authority  from  them  under 
seal,  not  their  bond. 
Parol  ratification  of  deed. 

Cited  in  note  in  8  E.  R.  C.  634,  on  validity  of  parol  ratification  of  unauthor- 
ized deed  by  agent. 

18  AM.  DEC.   76,  WRIGHT  ▼.  SPENCER,   1  STEW.    (AIiA.)    576. 
Judicial  sale  without  notice. 

Cited  in  Brock  v.  Berry,  132  Ala.  95,  90  A.  S.  R.  896,  31  So.  517,  holding 
sheriff,  not  advertising  all  the  property  or  selling  at  place  advertised,  liable  as 
trespasser  ah  initio. 
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Cited  in  rtferenoe  note  in  24  A.  D.  409,  on  want  of,  or  defect  in,  notice  of 
flheriirs  sale. 

Cited  in  note  in  44  A.  D.  240,  on  effect  of  execution  or  judicial  sale  in  case  of 
failure  to  advertise  or  properly  give  notice. 
Necessity  of  notice  of  involuntary  sale. 

Cited  in  Nathan  v.  Shivers,  71  Ala.  117,  46  A.  R.  303,  holding  carrier  with- 
holding knowledge  of  contents  on  sale  of  barrels  of  freight  in  favor  of  purchaser, 
liable  to  injured  party. 
Validity  of  irregular  Judicial  sale. 

Cited  in  Savage  v.  Forward,  7  Ala.  463,  holding  creditor,  subsequently  levying, 
cannot  question  validity  of  sale  by  constable,  on  ground  that  there  was  an  older 
levy  in  hands  of  sheriff. 
Liability  of  officer  for  wrongful  sale  under  process. 

Distinguished  in  Ryan  v.  Young,   147   Ala.  660,  41   So.  064;   Hartshorn  v. 
Williams,  31  Ala.  140, — holding  sheriff  who  was  trespasser  db  initio  as  to  de- 
fendant in  attachment  not  liable  to  party  claiming  under  transfer  fraudulent  as 
to  creditors. 
Demand  as  prerequisite  to  action  of  trover. 

Cited  in  reference  note  in  26  A.  D.  400,  as  to  when  trover  lies  without  demand 
and  refusal 
Measure  of  damages  in  trover. 

Cited  in  Bates  v.  Murphy,  2  Stew,  ft  P.  (Ala.)  166,  holding  recovery  by  mort- 
gagee against  mortgagor  or  stranger  limited  to  amount  of  mortgage  debt;  Dole 
V.  McGraw,  71  Mich.  106,  38  N.  W.  686,  refusing  setoff  of  debt  due  from  plaintiff, 
secured  by  lien  on  property  in  question,  but  enforceable  only  in  equity. 

Cited  in  reference  notes  in  24  A.  D.  39;  26  A.D.  370,^n  measure  of  damages 
in  trover. 

Cited  in  note  in  24  A.  D.  72,  on  value  at  time  of  conversion  and  interest  aa 
measure  of  damages  where  value  is  enhanced  by  wrongdoer. 

18  AM.  DEC.  19,  COOK  ▼.  BRADLET,  7  CONN.  57. 
Written  and  parol  contracts. 

Cited  in  Bamum  v.  Bamum,  9  Conn.  242,  holding  written  contract  not  undor 
seal  stands  on  same  footing  as  parol  contract. 
Necessity  of  consideration  for  sealed  contract. 

Cited  in  notes  in  62  A.  D.  489,  on  necessity  of  proving  consideration  of  con- 
tract  under  seal;  6  E.  R.  C.  9,  on  necessity  of  consideration  to  support  action  on 
contract  not  under  seal. 
What  oonstitutea  valuable  consideration. 

Cited  in  Russell  v.  Buck,  11  Vt  166,  holding  promise  to  pay  debt  of  another, 
if  waited  on  for  certain  time,  leaving  the  debt  to  be  enforced  during  that  time, 
against  the  debtor  is  a  nudum  pactum;  Bean  v.  Jones,  8  N.  H.  149,  holding  that 
where  creditor  charged  expenses  incurred  on  a  journey  for  purpose  of  collecting 
debt,  which  expenses  were  included  in  new  note  given  by  debtor,  note  to  that  ex- 
tent was  without  consideration;  Raymond  v.  Sellick,  10  Conn.  480,  holding  ex- 
pectation on  part  of  payee  of  note  that  maker  would  marry  her  not  sufficient  con- 
sideration for  note;  State  ex  rel.  McKown  v.  Williams,  77  Mo.  463;  Templin  v. 
Hobson,   10    Colo.   App.   626,   61    Pac.    1019, — on   question   of   That  constitutes 
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valuable  consideration;  Doe  ex  dem.  Leverich  v.  Bates,  0  Ala.  480,  on  necesntj 
of  consideration  in  contracts. 

Cited  in  note  in  6  £.  R.  C.  41,  on  past  consideration  to  support  promise. 

—  Performance  of  or  promise  to  perform  existing  duty. 

Cited  in  Sullivan  v.  Sullivan,  99  Cal.  187,  33  Pac.  862,  holding  neither  promise 
to  perform  nor  performance  of  a  duty  constitutes  consideration;  Barron  ▼. 
Vandvert,  13  Ala.  232,  holding  payment  of  part  of  sum  due  on  note,  not  sufficient 
consideration  for  promise  to  remit  interest  due  or  to  delay  suit;  Spencer  v. 
Ballou,  18  N.  Y.  327,  holding  subsisting  legal  obligation  to  do  an  act  is  sufficient 
consideration  for  promise  to  do  it. 

—  Moral  or  fanciful  obligation. 

Cited  in  Freeman  v.  Dodge,  98  Me.  531,  66  L.R.A.  396,  67  Atl.  884;  Dodge  v. 
Adams,  19  Pick.  429;  Updike  v.  Titus,  13  N.  J.  Eq.  151;  Nine  v.  SUrr,  8  Or.  49; 
Smith  V.  Tripp,  14  R.  I.  112;  Holley  v.  Adams,  16  Vt.  206,  42  A.  D.  508;  Frey  v. 
Fond  du  Lac,  24  Wis.  204;  Clements'  Appeal,  52  Conn.  464, — holding  mere  moral 
obligation  not  sufficient  consideration  to  support  promise  unless  it  was  once  a 
legal  obligation;  Morris  v.  Norton,  21  C.  C.  A.  553,  48  U.  S.  App.  739,  75  Fed. 
912,  holding  note  given  by  one  because  he  feels  in  honor  bound  to  reimburse  a 
loss  incurred  by  payee  through  trust  in  broker  recommended  by  the  maker  is 
without  consideration;  Craft  v.  Rolland,  37  Conn.  491,  holding  moral  obligation 
which  was  once  an  equitable  obligation  which  could  at  one  time  have  been  en- 
forced against  estate  of  promisor,  good  consideration  for  promise;  Stafford  v. 
Bacon,  1  Hill,  532,  37  A.  D.  366,  holding  as  to  debt  discharged  by  accord  and 
satisfaction  there  remains  no  such  moral  obligation  to  pay  balance  as  will  sup- 
port subsequent  promise  to  that  effect;  Harwood  v.  Johnson,  20  111.  367;  French 
V.  Benton,  44  N.  H.  28;  Finch  v.  Finch,  22  Conn.  411, — on  question  of  moral  obli- 
gation as  consideration  for  promise;  Allen  v.  Bryson,  67  Iowa,  591,  56  A.  R.  368, 
25  N.  W.  820,  holding  as  to  one  person  rendering  services  for  another  gratuitously, 
no  obligation  is  incurred  by  the  recipient  which  will  support  subsequent  promise 
to  pay  for  same;  Griswold  v.  Wright,  61  Wis.  195,  21  N.  W.  44,  holding  waiver 
by  subcontractor  of  lien  for  materials,  and  the  discharge  of  the  principal  con- 
tractor from  liability  therefor,  constitute  a  sufficient  consideration  for  promise 
by  owner  of  building  to  pay  for  materials. 

Cited  in  reference  notes  in  37  A.  D.  371,  on  moral  obligation  as  consideration 
for  promise;  39  A.  D.  639,  on  moral  obligation  or  equitable  duty  as  consideration 
for  promise;  79  A.  D.  457,  as  to  when  moral  consideration  will  support  contract. 

Cited  in  notes  in  21  A.  D.  517;  12  L.R.A.  471;  53  L.R.A.  354,  361,— on  moral 
obligation  as  a  consideration  for  promise ;  53  L.R.A.  355,  on  moral  obligation  as  a 
consideration  for  promise  to  pay  for  past  support  of  relative;  39  A.  S.  R.  737, 
on  moral  obligation  as  consideration  for  promise  to  pay  after  debt  is  released; 
39  A.  S.  R.  739,  on  moral  obligation  as  consideration  for  promise  to  pay  debt 
barred  by  limitation;  3  L.R.A.(N.S.)  437,  as  to  where  moral  obligation  arising 
from  relationship  affords  sufficient  consideration  to  support  promise  to  become 
responsible  for  another's  debt;  34  A.  R.  543,  on  revival  of  legal  obligation  by  ex- 
press promise. 
—  Promise  to  pay  or  discharge  unenforceable  debt. 

Cited  in  Montgomery  v.  Lampton,  3  Met.  (Ky.)  519,  holding  that  where  debtor 
has  been  discharged  by  provisions  of  a  positive  law,  an  express  promise  afterward 
to  pay  debt  will  be  enforced;  but  where  the  discharge  is  fair,  voluntary  act  of 
creditor,  a  subsequent  promise  will  not  be  enforced;  Lang  v.  Johnson,  24  N.  H. 
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302,  holding  release  of  Toid  contract  no  ccmtideration  for  promise;  Wilson  v. 
Russell,  13  Md.  494,  71  A.  D.  646;  Tnunball  v.  Tilton,  21  N.  H.  128;  Re  Merri- 
man,  44  Conn.  587,  Fed.  Cas.  No.  9,479, — holding  indebtedness  discharged  by 
bankruptcy  is  valid  consideration  for  subsequent  promise  by  debtor  to  pay  original 
debt;  Porterfield  v.  Butler,  47  Miss.  165,  12  A.  R.  329,  holding  promise  of  a 
woman,  when  sole,  to  pay  for  a  steamboat  bought  on  credit  by  her  while  married, 
does  not  revive  or  create  any  obligation  on  her  part;  Kent  ▼.  Rand,  64  N.  H.  45, 
5  AtL  760,  holding  promise  of  married  woman  made  when  common-law  disability 
existed  does  not  furnish  a  consideration  for  promise  to  pay  the  same  debt,  made 
after  disability  is  removed;  North  v.  Forest,  15  Conn.  400,  holding  discharge  from 
contract  invalid  under  statute  of  frauds,  not  a  good  consideration. 

Cited  in  notes  in  27  A.  D.  287,  on  promise  to  pay  debt  discharged  in  bank- 
ruptcy; 43  A.  R.  786,  on  effect  of  wife's  new  promise  after  cessation  of  coverture 
to  pay  debt  contracted  during  coverture. 

Distinguished  in  Drake  v.  Bell,  26  Misc.  237,  55  N.  Y.  Supp.  946,  holding 
promise  to  pay  for  antecedent  value  received  by  promisor  from  promisee,  is  bind- 
ing, although  there  never  was  any  obligation  to  pay  which  could  be  enforced. 
—  Promise  to  pay  for  support  preTionsly  famished  to  parents  or  children. 

Cited  in  Stoneburner  v.  Motley,  95  Va.  784,  30  S.  E.  364,  holding  express 
promise  to  pay  after  supplies  have  been  furnished  or  services  rendered  between 
husband  and  wife,  and  parent  and  child,  cannot  be  enforced  against  promisor  to 
prejudice  of  his  creditors;  Lebanon  v.  Griffin,  45  N.  H.  568;  Dawson  v.  Dawson, 
12  Iowa,  512, — holding  express  promise  by  son  to  pay  for  past  expenditures  by 
third  person  for  support  of  a  parent  is  not  binding;  Freeman  v.  Robinson,  38  N. 
J.  L.  383,  20  A.  R.  399,  holding  promise  to  pay  for  goods  previously  furnished  to 
promisor's  son  void  because  of  original  nonenforceability ;  Levin  v.  Ritz,  17  Misc. 
737,  41  N.  Y.  Supp.  405,  on  question  of  liability  incurred  by  promise  of  adult  child 
to  pay  for  past  maintenance  of  parent;  Hargroves  v.  Freeman,  12  Ga.  342,  hold- 
ing statutory  liability  of  father  to  support  bastard  child  constitutes  a  sufficient 
legal  consideration  to  enforce  the  payment  of  a  promissory  note  given  for  that 
purpose. 
Obligation  of  children  to  support  parent. 

Cited  in  East  Hartford  v.  Pitkin,  8  Conn.  393,  holding  statute  requiring 
children  to  support  indigent  parents  not  retroactive;  Stone  v.  Stone,  32  Conn. 
142,  holding  statute  relates  solely  to  provision  for  future  and  not  compensation 
for  past  support;  Condon  v.  Pomroy-Grace,  73  Conn.  607,  53  L.R.A.  696,  48  Atl. 
756,  holding  statute  does  not  convert  the  moral  obligation  to  support  into  an 
absolute  l^^l  duty,  imtil  court  has  found  necessity  for  aid,  the  ability  to  aid, 
and  has  prescribed  to  what  extent  aid  shall  be  furnished;  Belknap  y.  Whitmire, 
43  Or.  75,  72  Pac.  589,  holding  statutory  method  of  enforcing  liability  of  a  child 
for  support  of  indigent  parent  is  exclusive,  and  child  can  be  held  only  in  manner 
there  provided. 

Cited  in  note  in  117  A.  S.  R.  128,  129,  on  statutory  obligation  of  child  to  sup- 
port parent. 
Obligation  of  parent  to  support  child. 

Cited  in  Brown  v.  Ramsay,  29  N.  J.  L.   117,  holding  it  ceases  when  child 
reaches  his  majority. 
Authority  of  one  to  make  himself  creditor  of  another. 

Cited  in  Gurnee  v.  Bausemer,  80  Va.  867,  holding  no  man  can  make  himself 
creditor  of  another  by  any  act  of  his  own. 
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18  AM.  DEO.  86,  BBARDSIiBB  ▼.  FRBNCH,  7  CONN.   195. 
Necessity  of  definite  location  of  higbway. 

Cited  in  State  v.  Leicester,  33  Vt.  653,  holding  neglect  of  the  authority  eatab- 
liahing  a  road  to  prescribe  its  width,  excuses  town  from  liability  for  not  opening 
and  working  the  same. 
Bxistence  of  highway  by  prescription. 

Cited  in  Ely  v.  Parsons,  55  Conn.  83,  10  Atl.  499,  holding  highway  may  exist  by 
prescription,  and  dedication  can  be  founded  upon  mere  user  of  the  road  by  the 
public;  Bayard  v.  Standard  Oil  Co.  38  Or.  438,  63  Pac.  614,  holding  use  by  public 
must  be  under  claim  of  right,  adversely,  uninterruptedly,  and  substantially  by 
way  of  a  defined  road,  for  statutory  period  of  limitations. 

Cited  in  note  in  26  L.R.A.  454,  on  acquiring  of  title  to  highway  by  prescription. 
Adverse  possession  or  abandonment  of  highway. 

Cited  in  Webber  v.  Chapman,  42  N.  H.  326,  80  A.  D.  Ill;  Weber  v.  Iowa  City, 
119  Iowa,  633,  93  N.  W.  637, — holding  nonuser  of  street  for  statutory  period, 
accompanied  by  actual  and  notorious  possession  of  the  land  by  individual  under 
claim  of  right  is  presumptive  abandonment;  Hartford  v.  New  York  &  N.  E.  R. 
Co.  59  Conn.  250,  22  Atl.  37,  holding  nonuser  of  highway  by  the  public  for  many 
years  is  prima  facie  evidence  of  abandonment,  but  the  abandonment  must  be 
voluntary  and  intentional;  Charlotte  v.  Pembroke.  Iron  Works,  82  Me.  391,  8 
L.R.A.  828,  19  Atl.  002,  holding  statute  relating  to  adverse  possession  of  part  of 
streets  by  buildings  and  fences  being  maintained  thereon  for  more  than  forty 
years,  has  no  application  where  act  complained  of  consists  in  maintaining  a  dam, 
whereby  water  is  caused  to  overflow  highway;  Com.  v.  Moorehead,  118  Pa.  344, 
4  A.  S.  R.  599,  20  W.  N.  C.  485,  12  Atl.  424,  18  Pittsb.  L.  J.  N.  S.  295  (opinion  of 
lower  court),  on  question  of  adverse  possession  of  highways;  Brownell  v.  Palmer, 
22  Conn.  107,  on  question  of  nonuser  by  public  as  evidence  of  release  of  the  pub- 
lic right. 

Cited  in  notes  in  18  L.RA.  541,  on  nonuser  as  extinguishing  public  easement; 
14  A.  S.  R.  282,  on  effect  of  nonuser  of  street  or  highway;  26  L.R.A.  463,  on 
effect  of  nonuser  of  road  as  abandonment;  12  E.  R.  C.  629,  on  abandonment  of 
highway;  18  L.R.A.  147,  on  presumption  of  abandonment  to  vest  title  in  owner 
of  fee  of  highway;  26  L.R.A.  450,  on  presumption  of  abandonment  of  highway. 

Distinguished  in  Simmons  v.  Cornell,  1  R.  I.  519,  holding  no  adverse  title  can 
be  acquired  by  an  inclosure  which  began  as  a  public  nuisance;  State  v.  Franklin 
Falls  Co.  49  N.  H.  240,  6  A.  R.  513,  holding  no  right  will  be  acquired  against  the 
state  by  obstruction  of  a  public  fish  way,  though  continued  for  more  than  twenty 
years  under  a  claim  of  right,  if  such  obstruction  in  fact  originated  without  right. 

Disapproved  in  Com.  v.  Moore,  4  Kulp,  71,  holding  mere  laches  or  the  nonuser 
of  public  highway,  or  adverse  possession  of  individual,  or  all  combined,  will  not 
warrant  the  presumption  of  a  grant  to  person  encroaching  upon  or  obstructing 
same,  or  estop  the  public  from  reasserting  their  rights ;  Almy  v.  Church,  18  R.  I. 
182,  26  Atl.  58 ;  Jersey  City  v.  Morris  Canal  A  Bkg.  Co.  12  N.  J.  Eq.  547, — ^hold- 
ing title  to  highway  cannot  be  acquired  by  prescription. 
Right  of  public  in  public  places. 

ated  in  Campbell  v.  Kansas  Ciiy,  102  Mo.  326,  10  L.R.A.  693,  13  S.  W.  997, 
holding  land  dedicated  to  city  for  cemetery,  which  was  used  as   public   park, 
reverts  to  donor. 
Right  of  owner  of  land  to  remove  encroachments. 

Cited  in  Lyman  v.  Hale,  11  Conn.  177,  27  A.  D.  728,  holding  owner  of  land  has 
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right  to  remove  branches  of  neighbor's  trees  extending  orer  his  land,  but  has 
no  right  to  convert  the  branches  or  fruit  to  his  own  use;  Relyea  v.  Beaver,  34 
Barb.  547,  holding  action  for  trespass,  under  statute,  may  be  maintained  by  one 
adjoining  proprietors  of  lands,  against  another,  to  recover  treble  damages  for 
cutting  line  trees. 
lilabllity  of  highway  ofHcers. 

Cited  in  note  in  22  L.R.A.  830,  on  principles  sustaining  personal  liability  of 
lugfaway  officers  for  negligence. 

18  AM.  DEC.  89,  READING  ▼.  WESTON,  7  CONN.  148,  Later  trlAls  of 

same  case  in  7  Conn.  409,  and  8  Conn.  117. 
Supplying  omission  in  deposition. 

Cited  in  reference  note  in  30  A.  D.  478,  on  right  to  supply  by  parol  evidence, 
omission  in  deposition. 
Admissibility  of  declarations  of  former  owner. 

Cited  in  High  v.  Pancake,  42  W.  Va.  602,  26  S.  E.  636,  holding  declaration  of 
deceased  owner  admissible  to  prove  title  or  possession. 

Cited  in  reference  notes  in  77  A.  D.  346,  on  admissibility  of  declarations  of 
person  in  possession  of  land  against  his  own  title;  30  A.  D.  595,  on  admissibility 
of  declarations  and  admissions  of  person  deceased  made  while  in  possession  of 
land  as  to  boundary. 

Cited  in  note  in  40  A.  D.  240,  on  admissibility  of  declarations  of  former  owner 
or  possessor  against  those  claiming  under  him. 
Possession  as  evincive  of  title. 

Cited  in  Hubby  v.  Harris,  68  Tex.  91,  3  S.  W.  558,  holding  possession  by  mort- 
gagor not  usual  accompaniment  of  mortgage  and  that  it  rebuts  evidence  thereof. 
Delivery  of  deed. 

Cited  in  note  in  53  A.  S.  R.  538,  on  delivery  of  deed. 
IVho  may  rely  on  usury  as  defense. 

Cited  in  reference  note  in  20  A.  R.  759,  on  right  of  purchaser  of  premises  sub- 
ject to  mortgage  to  plead  usury  as  defense. 

Cited  in  note  in  28  A.  R.  492,  493,  on  right  of  person  other  than  borrower  to 
set  up  usury  as  defense. 
Absolnte  deed  as  mortgage. 

Cited  in  Reading  v.  Weston,  8  Conn.  117,  20  A.  D.  97,  holding  it  inadmissible 
in  court  of  law  to  show  absolute  deed  was  intended  as  security  for  a  debt. 

Cited  in  reference  notes  in  90  A.  D.  351,  on  agreement  to  resell  as  conditional 
sale;  36  A.  D.  43,  as  to  when  absolute  deed  is  considered  as  mortgage;  36  A.  D. 
102,  on  effect  of  absolute  deed  with  agreement  to  reconvey;  23  A.  D.  727,  on 
absolute  deed  and  agreement  to  reconvey  as  a  mortgage;  90  A.  D.  351,  on  inten- 
tion to  secure  indebtedness  by  conveyance  or  bill  of  sale  as  criterion  of  mort- 
gage. 

Cited  in  note  in  18  £.  R.  C.  13,  as  to  test  whether  transaction  is  mortgage  or 
conditional  sale. 

18  AM.  DEC.  92,  PECK  ▼.  BOTSFORD,  7  CONN.  172. 
Acknowledgment  of  debt  to  remove  bar  of  limitations. 

Cited  in  De  Forest  v.  Hunt,  8  Conn.  179,  holding  unqualified  and  unconditional 
acknowledgment  of  a  debt  originally  just  and  yet  Bubsistin«:,  removes  bar  of 
atatute. 
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—  By  one  Joint  debtor. 

Cited  in  Coit  v.  Tracy,  8  Conn.  268,  20  A.  D.  110,  holding  acknowledgmoit 
of  debt  by  one  joint  debtor  admissible  against  all  to  take  case  out  of  statute 
if  otherwise  sufficient;  Lane  v.  Doty,  4  Barb.  530,  holding  survivor  of  joint  con- 
tractors cannot  revive  debt  by  acknowledgment  as  against  personal  representa- 
tives of  deceased. 
Testamentary  direction  to  pay  debts  as  lifting  bar  of  limitations. 

Cited  in  Collamore  v.  Wilder,  19  Kan.  67,  holding  it  does  not  revive  the  debt; 
Weed  V.  Bishop,  7  Conn.  128,  as  involving  the  same  question  to  be  later  de- 
cided. 

Cited  in  note  in  102  A.  S.  R.  762,  on  effect  of  testamentary  provisions  regard- 
ing debt  to  suspend  running  or  remove  bar  of  limitations. 
Right  of  personal  representatives  to  bind  estate  by  admissions. 

Cited  in  Pease  v.  Phelps,  10  Conn.  62;  Isaacs  v.  Stevens,  13  Conn.  499, — ^hold- 
ing they  cannot  so  bind  estate;  Crandall  v.  Gallup,  12  Conn.  366,  holding  admis- 
sions by  administrator,  in  a  bill  in  chancery,  are  not  available  to  bind  or  effect 
the  estate. 

Cited  in  note  in  65  A.  S.  R.  691,  on  extent  to  which  executors  and  administra- 
tors may  bind  each  other  and  the  estate. 
Waiver  by  personal  representative  of  statute  of  limitations. 

Cited  in  Hanson  v.  Towle,  19  Kan.  273;  Huntington  v.  Bobbitt,  46  Miss.  628; 
Henderson  v.  llsley,  11  Smedes  ft  M.  9,  49  A.  D.  41;  Bloodgood  v.  Bruen,  8  N. 
Y.  362;  Fritz  v.  Thomas,  1  Whart.  66,  29  A.  D.  39;  Seig  v.  Acord,  21  Gratt.  366, 
8  A.  R.  605 ;  Patterson  v.  Cobb,  4  Fla.  481, — holding  executor  or  administrator  has 
no  authority  to  bind  estate  by  promise  to  pay  debt  barred  by  statute;  Ensign 
V.  Batterson,  68  Conn.  208,  36  Atl.  51,  holding  he  cannot  waive  bar  of  statute  in 
respect  to  note  of  decedent  held  by  himself;  Oakes  v.  Mitchell,  16  Me.  360,  hold- 
ing mere  expression  of  intention  by  administrator  to  pay  debt  barred  by  statute 
is  not  sufficient  to  prevent  operation  of  statute;  Braxton  v.  Harrison,  11  Gratt. 
30;  Riser  v.  Snoddy,  7  Ind.  442,  66  A.  D.  740, — on  question  as  to  whether  ad- 
ministrator can  revive  a  debt  of  estate  by  promise ;  Cayuga  County  Bank  v.  Ben- 
nett, 5  Hill,  236,  on  whether  admission  of  one  of  several  executors  is  sufficient  to 
take  demand  held  against  estates  out  of  statute. 

Cited  in  reference  notes  in  35  A.  D.  681,  on  acknowledgment  by  executor  of 
debt  barred  by  statute;  49  A.  D.  46,  on  effect  of  acknowledgment  by  admin- 
istrator of  debt  barred  by  statute;  66  A.  D.  120,  on  power  of  executor  or  admin- 
istrator to  revive  debt  due  from  decedent  barred  by  limitations. 

Cited  in  notes  in  78  A.  S.  R.  190,  on  power  of  executors  to  waive  statute  of 
limitations;  2  E.  R.  C.  165,  on  right  of  personal  representative  to  pay  debts 
barred  at  time  of  debtor's  death;  29  A.D.  42,  on  new  promise  or  acknowledg- 
ment by  administrator  to  take  case  out  of  statute  of  limitations;  52  A.  S.  R. 
123,  on  liability  of  decedent's  estate  for  outlawed  debts  acknowledged  by  ad- 
ministrator or  executor. 

Disapproved  in  McCann  v.  Sloan,  25  Md.  676;  Shreve  v.  Joyce,  36  N.  J.  L. 
44,  13  A.  R.  417, — holding  sole  executor  has  power  by  a  new  promise  to  re- 
move bar. 
Waiver  by  administrator  of  timely  presentation  of  claim. 

Cited  in  Winchell  v.  Sanger,  73  Conn.  399,  66  L.R.A.  936,  47  Atl.  706,  on 
question  as  whether  administrator  can  so  waive  presentation  of  claim. 
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Theory  of  statute  of  limitations. 

Cited  in  Hart's  Appeal,  32  Conn.  520,  holding  lapse  of  time  is  regarded  as 
furnishing  presumptive  evidenoe  of  payment  rather  than  as  in  itself  an  arbitrary 
bar  to  unsatisfied  elaim. 

1$  AM.  DSC.  ••,  STOW  ▼.  WYSE3,  7  CONN.  214. 

Necessity  of  following  charter  and  by-laws  in  calling  corporate  meeting. 

Cite4  in  State  ex  rel.  Guerrero  v.  Pettineli,  10  Nev.  141,  holding  under  by- 
laws that  the  action  of  board  of  trustees  was  necessary  to  convene  a  legal  meet- 
ing, and  that  president  had  no  authority;  Duke  v.  Markham,  105  N.  C.  131,  18 
A  S.  R.  889,  10  S.  E.  1017,  holding  assent  of  majority  of  stockholders,  expressed 
elsewhere  than  at  a  meeting  of  stockholders,  does  not  bind  company;  Kuhl  v. 
Meyer,  42  Mo.  App.  474,  holding  when  constitution  prescribes  that  meeting  of  a 
society  shall  be  called  in  a  certain  manner  meeting  called  otherwise,  and  neither 
attended,  nor  consented  to,  by  all  the  members,  is  illegaL 
Necessity  of  notice  of  corporate  meetings. 

Cited  in  Doernbecher  v.  Columbia  City  Lumber  Co.  21  Or.  573,  28  A.  S.  R. 
766,  28  Pae.  899;  Warner  v.  Mower,  11  Vt.  385;  Whitehead  v.  Hamilton  Rubber 
Co.  52  N.  J.  £q.  78,  27  Atl.  897,— holding  notice  necessary;  Bank  of  Little 
Rock  V.  McCarthy,  55  Ark.  473,  29  A.  S.  R.  60,  18  S.  W.  759,  holding  mortgage  of 
property  by  a  majority  of  directors  at  meeting  of  which  absent  director  had  no 
notice  is  not  binding  unless  it  was  impracticable  to  give  notice  and  an  emergency 
demanded  immediate  execution  of  the  instrument;  People  ex  rel.  Swinboume  t. 
Albany  Medical  Collie,  26  Hun,  348;  Singer  v.  Salt  Lake  Cooper  Mfg.  Co.  17 
Utah,  143,  70  A.  S.  R.  773,  53  Pac.  1024;  Chouteau  Ins.  Co.  v.  Hohnea  68  Mo. 
601,  30  A.  R.  807, — holding  where  it  is  shown  that  special  meeting  of  board  of 
directors  was  held,  and  that  a  quorum  attended,  it  will  be  presumed  that  due 
notice  was  given. 

Cited  in  reference  notes  in  44  A.  S.  R.  460,  on  necessity  for  notice  of  corporate 
meetings;  39  A.  D.  226,  on  acts  done  at  corporation  meeting  of  which  notice  was 
not  given;  50  A.  S.  R.  196,  on  necessity  of  notice  to  validity  of  acts  at  corporate 
meeting;  32  A.  S.  R.  230,  on  validity  of  acts  done  at  corporate  meeting  notice 
of  which  not  properly  given. 
»  Public  corporations. 

Cited  in  London  ft  N.  Y.  Land  Co.  v.  Jellico,  103  Tenn.  320,  52  S.  W.  995, 
holding  municipal  oorporation  not  bound  by  contract  entered  into  by  its  mayor 
and  aldermen  at  a  special  meeting,  of  which  some  absent  members  were  not  le- 
gally notified;  Paola  ft  F.  River  R.  Co.  v.  Anderson  County,  16  Kan.  302,  holding 
personal  notice  of  call  for  special  session  of  county  board  must  be  served,  if  prac* 
ticable,  upon  every  member  of  county  board;  Russell  v.  Wellington,  157  Mass. 
100,  31  N.  E.  630,  holding  nothing  but  unanimous  consent  of  whole  body  can  give 
validity  to  proceedings  of  city  council  at  a  meeting  which  is  not  legally  called. 
» Manner  and  kind  of  notice. 

Cited  in  Pike  County  v.  Rowland,  94  Pa.  238,  9  W.  N.  C.  241,  holding  personal 
notice  necessary  unless  otherwise  provided  by  charter  and  by-laws;  Farwell  v. 
Houghton  Copper  Works,  8  Fed.  66,  holding  acts  done  at  meeting  where  notice 
is  not  given  according  to  charter  and  by-laws,  unauthorized;  Wiggin  v.  First 
Freewill  Baptist  Church,  8  Met.  301,  holding  meeting  of  a  joint  stock  company 
must  be  called  by  personal  notice  to  all  the  members  unless  some  other  provision 
is  made  in  its  charter  or  by-lawa 
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Distinguished  in  Madison  Ave.  Baptist  Church  t.  Baptist  Church,  1  Sweeaflj, 
109,  holding  meeting  of  religious   corporation  held   pursuant  to  notice  from 
pulpit,  valid. 
Notice  of  directors'  meetings. 

Cited  in  reference  notes  in  28  A.  S.  R.  771;  70  A.  S.  R.  783,— on  notice  of 
meeting  of  corporate  directors;  29  A.  S.  R.  67,  on  sufficiency  of  notice  of  direct- 
ors' meeting;  3  A.  S.  R.  69,  on  presumptive  notice  of  meeting  of  corporate  di- 
rectors ;  3  A.  S.  R.  70,  as  to  when,  if  ever,  notice  to  corporate  directors  to  attend 
special  meeting  may  he  omitted. 
Validity  of  acts  at  irregular  meeting  of  corporation  or  directors. 

Cited  in  reference  notes  in  29  A.  D.  452,  on  conclusiveness  of  acts  of  directors 
at  meeting  irregularly  called;  46  A.  D.  627,  on  acts  done  at  corporate  meetings 
not  properly  held. 

Cited  in  note  in  7  E.  R.  C.  352,  on  necessity  of  regular  action  hy  corporate 
members  or  directors  in  order  to  bind  corporation. 
Bffect  of  by-laws  as  to  third  persons. 

Cited  in  Samuel  v.  Holladay,  Woolw.  400,  Fed.  Cas.  No.  12,288,  holding  by- 
law adopted  by  board  of  directors  of  corporation,  providing  how  special  meet- 
ings of  the  board  shall  be  called  does  not  affect  third  persons  dealing  with  cor- 
poration. 
Power  of  officers  of  corporation  to  dispose  of  property. 

Cited  in  Hyde  v.  Larkin,  35  Mo.  App.  365,  holding  without  provision  of  char- 
ter authorizing  it,  they  have  no  such  power;  West  Point  v.  Bland,  106  Va.  792, 
56  S.  E.  802,  holding  agent  cannot  dedicate  the  land  of  the  corporation  to  a 
public  use  unless  authorized  by  its  board  of  directors;  Walworth  County  Bank 
v.  Farmers'  Loan  &  T.  Co.  14  Wis.  325,  holding  president  of  a  railroad  com- 
pany had  not  authority,  by  virtue  of  his  office  merely,  to  make  sale  of  its  prop- 
erty; Hast  V.  Piedmont  ft  C.  R.  Co.  62  W.  Va.  396,  44  S.  E.  156,  on  authority  of 
general  agent  of  corporation  to  convey  its  real  estate;  Stokes  v.  New  Jersey  Pot- 
tery Co.  46  N.  J.  L.  237,  holding  president  of  corporation  has  no  power  in  virtue 
of  his  office,  to  execute  a  bond  and  warrant  of  attorney  for  entry  of  judgment  by 
confession  against  the  corporation. 

Cited  in  note  in  23  A.  D.  744,  as  to  when  authority  to  affix  corporate  seal 
does  not  exist. 
^  To  pledge  or  mortgage. 

Cited  in  Despatch  Line  of  Packets  v.  Bellamy  Mfg.  Co.  12  N.  H.  206,  37  A.  D. 
203,  holding  superintendent  and  manager  appointed  by  directors  has  no  author- 
ity to  pledge  machinery  used  by  company  for  security  of  a  loan;  Leggett  v.  New 
Jersey  Mfg.  &  Bkg,  Co.  1  N.  J.  Eq.  541,  23  A.  D.  728,  holding  president  and 
cashier  of  bank,  as  such,  have  no  power  to  execute,  in  the  name  of  the  corpora- 
tion, a  mortgage  or  conveyance  of  real  estate. 

Distinguished  in  Thayer  v.  Nehalem  Mill  Co,  31  Or.  437,  51  Pac.  202,  holding 
manager  had  authority  to  mortgage  property  of  company  held  for  commercial 
purposes,  and  not  for  carrying  on  its  business. 
Estoppel  by  deed  or  specialty. 

Cited  in  Foss  v.  Strachn,  42  N.  H.  40,  holding  grantor  estopped  at  law  and 
in  equity  by  covenants  in  deed  from  setting  up  a  homestead  therein  as  against 
grantee,  his  heirs,  or  assigns;  Williams  v.  Robinson,  16  Conn.  517,  on  question 
as  to  when  mortgagor  is  estopped  by  his  covenants;  West  Winsted  Say.  Bank 
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&,  Bldg.  Asm.  t.  Ford,  27  Conn.  282,  71  A.  D.  66,  holding  mortgagor  estopped 
from  denying  corporate  eziitence  of  mortgagee;  Linile;)^  y.  Brown,  13  Conn.  192, 
Holding  wife  not  estopped  by  lier  acknowledgment  from  claiming  deed  which  waa 
not  legally  executed  l^  her  waa  not  her  deed;  Sprigg  v.  Bank  of  Mt.  Pleasant,  10 
Pet.  257,  9  L.  ed  416,  holding  surety  bound  jointly  and  severally  on  a  bond,  al- 
though with  no  express  admission  on  face  of  instrument  that  all  are  prin- 
cipals, cannot  plead  that  he  is  surety  only;  Leonard  ▼.  Diamond,  31  Md.  636,  on 
question  of  estoppel  by  deed. 

—  To  deny  title. 

Cited  in  Van  Husen  t.  Omaha  Bridge  k  Terminal  R.  Co.  118  Iowa,  366,  92  N. 
W.  47,  holding  grantor  estopped  from  claiming  he  had  no  interest  in  the  land  at 
the  time  of  his  conveyance;  Smith  v.  Moodus  Water  Power  Co.  35  Conn.  392, 
holding  same  as  to  lease  ccmtaining  covenants  of  ownership;  Summerfield  v. 
White,  54  W.  Va.  311,  46  S.  £.  154,  holding  deed  without  covenant  of  war- 
ranty estops  grantor  from  asserting  against  grantee  any  title  to  the  land  he  had 
or  claimed,  at  the  time  of  its  execution;  Chauvin  v.  Wagner,  18  Mo.  531,  hold- 
ing covosant  of  seisin  will  not  estop  heirs  of  grantor  from  asserting  title  not 
derived  from  him;  Lee  v.  Payne,  4  Mich.  106,  holding  tenant  estopped  from 
denying  landlord's  title;  Great  Falls  Co.  v.  Worster,  15  N.  H.  412,  holding  gran- 
tee in  deed  poll  is  estopped  to  deny  that  grantor  had  such  an  estate  as  he  under- 
took to  convey;  Byrne  v.  State,  50  Miss.  688,  holding  recitals  in  official  bond 
estopped  sureties  from  denying  officer  had  any  title  to  office. 

—  By  recitals  in  deed  or  tx>nd. 

Cited  in  Morris  v.  Wheat,  8  App.  D.  C.  379,  holding  grantor  and  those  in 
privity  with  him  estopped  from  disputing  deed  itself,  and  every  fact  it  recites, 
McNaughton  v.  Burke,  63  Neb.  704,  89  N.  W.  274,  holding  recitals  in  a  deed  which 
are  of  the  essence  of  the  contract  binding  on  both  parties;  Miles  v.  Waggoner, 
23  Pa.  Super.  Ct.  132,  holding  recital  in  deed  that  it  was  given  for  love  and 
affection  does  not  estop  grantee  from  showing  that  real  consideration  was  money 
equal  to  value  of  land;  Rich  v.  Atwater,  16  Conn.  409,  holding  recital  in  a  cov- 
enant, executed  by  one  of  the  parties  through  misapprehension  and  mistake  will 
not  be  regarded  by  court  of  equity  as  conclusive  upon  such  party;  Richardson 
V.  Penny,  10  Okla.  32,  61  Pac.  584,  holding  obligors  upon  are  boimd  by  the  re- 
citals in  the  bond. 

Cited  in  reference  notes  in  11  A.  S.  R.  173,  on  estoppel  by  deed;  22  A.  D.  714; 
51  A.  D.  115;  56  A.  D.  107;  66  A.  S.  533, — on  estoppel  by  recitals  in  deed; 
78  A.  D.  533,  on  estoppel  of  grantor  and  privies  by  recitals  in  deeds. 

Cited  in  note  in  11  B.  R.  C.  72,  on  estoppel  by  recitals  in  deed. 
—Estoppel  of  privies. 

Cited  in  Bank  of  Utica  v.  Mersereau,  3  Barb.  Ch.  528;  Den  ex  dem.  Luns- 
ford  V.  Alexander,  20  N.  C.  (4  Dev.  ft  B.  L.  40)  166;  Hill  v.  Hill,  4  Barb.  419,-- 
holding  all  persons  claiming  under  or  through  estopped  person  are  legaUy  bound 
by  the  estoppel  of  the  deed. 
Estoppel  by  recitals  In  Judgment. 

Cited  in  Hawbicker's  Estate,  6  Pa.  Co.  Ct.  570,  holding  defendant  estopped  by 
recital  in  judgment  "that  it  is  given  to  secure  payment  of  purchase  money  of 
real  estate"  from  showing  that  part  of  judgment  was  given  for  individual  debt. 
Batoppel  in  pais. 

Cited  in  reference  note  in  96  A.  D.  168,  on  estoppel  by  one's  own  act  or  ad- 
■liflsion. 

Am.  Dec.  Vol.  III.— 33. 
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Notice  of  affent's  Umitatlons. 

Cited  in  Blum  y.  Robtftson,  24  Cat.  127,  holding  party  dealing  with  an  attor- 
ney in  fact  is  bound  to  know  at  his  peril  the  power  of  the  agent,  and  to  under- 
stand its  legal  elTect. 
Alteration  of  charter. 

Cited  in  Com.  ex  rel.  Claghom  y.  CuUen,  13  Pa.  133,  53  A.  D.  450,  holding 
assent  to  alterations  may  be  given  by  stockholders,  but  directors  or  trustees 
have  no  authority  to  alter  charter. 

18  AM.  DEC.  105,  STATE  y.  AVERY,  7  CONN.  266. 
Liability  of  writer  of  libelous  letter. 

Cited  in  Warnock  v.  Mitchell,  43  Fed.  428;  Pry  y.  McCord  Bros.  95  Tenn.  678, 
33  S.  W.  568, — holding  writer  of  libelous  letter,  read  by  person  libeled  only, 
criminally  but  not  civilly  liable;  Com.  y.  Patocki,  15  Pa.  Dist.  R.  831,  hold- 
ing it  a  criminal  offense  to  send  libelous  matter  by  mail  or  by  messenger  to 
another  person;  Mankins  v.  State,  41  Tex.  Crim.  Rep.  662,  57  6.  W.  950  (dis- 
senting opinion),  on  whether  sending  libelous  letter  to  another  constitutes  an 
offense;  Holland  y.  Batchelder,  84  Va.  664,  5  S.  £.  095,  holding  writer  of  libel- 
ous letter  to  person  libeled  civilly  liable  under  statute. 

Cited  in  reference  notes  in  24  A.  D.  516,  on  sending  of  libelous  letter  to  ad- 
dressee as  publication;  31  A.  D.  561,  on  sending  libelous  letter  to  party  libeled 
as  publication;  52  A.  D.  770,  as  to  whether  sending  libelous  letter  to  another  is 
publication  or  not. 

Cited  in  notes  in  13  A.  S.  R.  628,  on  sending  letters  as  publication  in  libel; 
58  A.  S.  R.  603,  on  criminal  libel  by  use  of  United  States  mail. 
Libel  as  indictable  offense. 

Cited  in  Stote  v.  Burnham,  9  N.  H.  34,  31  A.  D.  217,  holding  publication  of 
libel  indictable  at  common  law. 

Cited  in  reference  note  in  73  A.  S.  R.  914,  on  criminal  libel. 

Cited  in  notes  in  13  L.R.A.  420,  on  incidents  of  libel;   11  L.RA.  658,  on  in- 
dictment for  verbal  threats  to  extort  money. 
Solicitation  to  commit  crime. 

Cited  in  Lamb  v.  State,  67  Md.  524,  10  Atl.  298  (dissenting  opinion),  on 
solicitation  of  woman  to  take  drugs  to  cause  abortion  as  indictable  offense; 
Hill  V.  Spear,  50  N.  H.  253,  9  A.  R.  205,  holding  that  soliciting  commissicm  of 
indictable  offense,  indictable;  Com.  v.  Randolph,  146  Pa.  83,  28  A.  S.  R.  782,  23 
Atl.  388,  holding  soliciting  and  offering  reward  for  commission  of  murder  in- 
dictable at  common  law;  State  v.  Bailer,  26  W.  Va.  99,  53  A.  R.  66,  holding 
soliciting  witness  to  absent  himself  from  public  prosecution  indictable  offense; 
Com.  V.  Hutchinson,  6  Pa.  Super.  Ct.  405,  42  W.  N.  C.  137;  State  v.  Bowers, 
35  S.  C.  262,  28  A.  S.  R.  847,  15  L.R.A.  199,  14  S.  E.  488;  Com.  v.  Flagg,  135 
Mass.  545, — holding  soliciting  person  to  commit  arson,  although  ineffectually, 
indictable  offense;  State  v.  Sullivan,  110  Mo.  App.  75,  84  S.  W.  105,  holding 
solicitation  of  bribe  misdemeanor  imder  common  law. 

Cited  in  reference  note  in  40  A.  S.  R.  906,  on  effect  of  solicitation  to  commit 
offense. 

Cited  in  notes  in  40  A.  R.  656;  3  L.R.A.  747,  748,— on  solicitations  to  commit 
crime  as  attempt;  20  A.  S.  R.  744,  as  to  whether  solicitation  is  an  attempt  to 
commit  a  crime. 
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DistiiigaiBhed  in  State  y.  Bofwler,  70  Kan.  821,  60  L.RJL  176,  70  Pao.  726, 
holding  solicitation  of  bribe  not  a  erime  under  laws  of  Kaniae 
—  Bexuml  crime. 

Cited  in  Reed  v.  Maley,  116  Kj.  816,  62  LJLA.  900,  74  8.  W.  1079,  2  A.  Jt  B. 
Ann.  Caa.  463  (dissenting  opinion),  on  qneation  of  whether  soliciting  woman  to 
have  sexual  intercourse  is  a  erime. 

Cited  in  note  in  26  LJLA.  438,  on  criminality  of.  solicitation  to  sexual  crimes. 

Distinguished  in  Smith  t.  Com.  64  Pa.  209,  93  A.  D.  686,  24  Phila.  Leg.  Int. 
172,  holding  soliciting  married  woman  to  o(»nmit  adultery  not  indictable. 
Adultery  as  a  crime. 

Cited  in  reference  note  in  32  A.  D.  404,  on  nonindictability  at  comnKm  law 
of  adultery  and  fornication. 

Cited  in  note  in  32  A.  D.  289,  on  punishability  of  adultery. 
Attempts  to  commit  crime. 

Cited  in  FarreU  y.  State,  64  N.  J.  L.  421,  24  Atl.  725,  holding  attempt  to  com- 
mit statutory  misdemeanor,  misdemeanor  at  common  law;  State  y.  Buller,  8 
Wash.  194,  40  A.  S.  R.  900,  26  LJLJL.  434,  36  Atl.  1093,  holding  solicitation  not 
indictable  as  attempt  to  commit  adultery. 

18  AM.  DEC.  108,  VHTLTEl  v.  LEWIS,  7  CONN.  SOI. 
Indorsements  not  by  way  of  negotiation  of  note. 

Cited  in  Perkins  y.  Catlin,  11  Conn.  213,  29  A.  D.  282,  holding  contract  which 
law  implies  from  blank  indorsement  of  a  promissory  note  not  negotiable  is  that 
the  note  is  due  and  payable  according  to  its  tenor,  that  the  maker  shall  be  able 
to  pay  it  when  it  comes  to  maturity,  and  that  it  is  collectable  by  use  of  due 
diligence;  Ellis  y.  Brown,  6  Barb.  282,  on  liability  of  indorser  who  is  priyy  to 
original  consideration. 
Indorsement  by  other  than  payee. 

Cited  in  reference  notes  in  38  A.  D.  467,  on  effect  of  indorsement  by  one  not 
payee ;  38  A.  D.  99,  on  effect  of  blank  indorsement  by  one  not  a  holder  or  payee ; 
66  A.  D.  359,  on  liability  on  indorsement  of  negotiable  paper  by  one  not  holder 
or  payee. 
Contract  of  guaranty. 

Cited  in  Redfield  y.  Haight,  27  Conn.  31,  holding  the  words  ''in  consideration 
of  $1  to  me  in  hand  paid,  I  hereby  guarantee  the  full  and  fair  performance  of 
the  coyenants  and  agreements  mentioned  in  foregoing  instnmient"  constituted 
contract  of  guaranty. 

18  AM.  DEC.   Ill,  PITKIN  ▼.  PITKIN,  7  CONN.  807. 
Liability  of  estate  of  testator  for  debts  of  continued  business. 

Cited  in  Lucht  y.  Behrens,  28  Ohio  St.  231,  22  A.  R.  378,  holding  general  estate 
of  testator  not  embarked  in  business  cannot  be  subjected  to  the  liabilities  in- 
curred in  its  prosecution  in  absence  of  clear  and  explicit  authority  conferred  by 
the  will;  Burwell  y.  Cawood,  2  How.  660,  11  L.  ed.  378;  Huber  y.  Wood,  14  Pa. 
Co.  Ct.  13, — ^holding  clear  and  positiye  intention  of  testator  to  so  charge  general 
assets  must  appear;  McArdle  y.  West  Philadelphia  Title  A  T.  Co.  42  W.  N.  C. 
236,  7  Pa.  Super.  Ct.  328;  Cook  y.  Rogers,  3  Fed.  69,— holding  under  construc- 
tion of  will  of  deceased  partner  general  assets  of  estate  of  decedent  not  liable 
for  debts  contracted  after  his  death;  Roessler's  Estate,  5  Pa.  Dist.  R.  776,  19 
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Pa.  Co.  Ct.  161,  holding  direction  to  continue  a  business  not  a  charge  of  the 
future  debts  thereof  on  the  estate;  Steiner  t.  Steiner  Land  ft  Lumber  Co.  120  Ala. 
128,  26  So.  494;  Davis  v.  Christian,  16  Gratt.  11, — holding  responsibility  of  his 
estate  limited  to  the  funds  already  embarked  in  the  trade;  Roberts  v.  Hale, 
124  Iowa,  206,  99  N.  W.  1075,  1  A.  &  E.  Ann.  Cas.  940,  holding  authorized  con- 
tinuation of  business  and  of  investment  of  entire  assets  for  that  purpose  by 
trustee  as  he  may  see  fit,  makes  property  of  estate  used  in  the  business  by  de- 
cedent, and  after  his  death  by  trustee  answerable  for  the  debts  incurred  in 
the  execution  of  the  trust;  Tillotson  v.  Tillotson,  34  Conn.  335,  holding  under 
provisions  of  will  of  deceased  partner  survivor  had  a  right  to  continue  the  busi- 
ness for  benefit  of  representatives  of  deceased  partner  in  common  with  himself; 
Laughlin  v.  Lorenz,  48  Pa.  275,  86  A.  D.  592,  holding  personal  representatives 
of  a  deceased  partner  may  carry  on  the  business  for,  and  bind  his  estate  where 
a  covenant  to  that  effect  existed  in  the  articles  of  copartnership  or  he  directed 
by  will  that  it  should  be  done;  Stanwood  v.  Owen,  14  Gray,  195,  holding  stipu- 
lation in  partnership  articles  that  business  may  be  carried  on  for  one  year  by 
the  survivor  for  mutual  benefit  of  both  parties,  does  not  justify  the  allowance 
against  estate  of  debt  contracted  by  survivor  with  one  who  had  notice  of  the 
death;  Laible  v.  Ferry,  32  N.  J.  Eq.  791,  on  question  of  right  of  testator 
to  restrict  liability  of  his  estate  to  amount  embarked  in  business. 

Cited  in  notes  in  79  A.  S.  R.  715,  on  liability  of  deceased  partner's  estate; 
79  A.  S.  R.  713,  on  continuation  of  partnership  after  death  of  one  partner  under 
direction  in  will;  86  A.  D.  602,  on  carrying  on  of  partnership  by  representative 
of  deceased  partner;  12  E.  R.  C.  45,  46,  on  executor's  right  to  carry  on  business 
of  testator. 
Liability  of  trust  fund  for  debts  of  trustee  carrying  on  the  business. 

Cited   in  Mason  v.   Pomeroy,    151  Mass.    164,  7   L.R.A.  771,  24   S.   E.   202; 
Wells-Stone  Mercantile  Co.  v.  Aultman,  9  N.  D.  520,  84  N.  W.  375,— on  right  of 
creditors  to  resort  to  trust  fund  for  payment. 
Preference  of  ordinary  debts  of  decedent  to  post  mortem  charges. 

Cited  in  Morrow  v.  Morrow,  2  Tenn.  Ch.  549,  holding  debts  created  by  testa- 
tor in  his  lifetime  entitled  to  preference  to  debts  created  after  his  death  in  carry- 
ing on  a  business  imder  the  provisions  of  his  will  even  where  the  will  directs 
that  all  the  property  the  testator  died  possessed  of  shall  be  responsible  for  the 
debts  thus  incurred;  Willis  v.  Sharp,  115  N.  Y.  396,  5  L.R.A.  636,  22  N.  E.  149, 
holding  if  business  was  carried  on  by  executors  with  assent  of  original  creditors 
they  and  the  creditors  of  the  business  are  entitled  to  share,  pro  rata,  in  the 
whole  estate. 
Liability  of  heirs  and  personal  representatives  of  deceased  partner. 

Cited  in  Stewart  v.  Robinson,  115  N.  Y.  328,  5  L.ILA.  410,  22  N.  E.  160, 
holding  they  are  not  liable  beyond  amount  invested  in  partnership  business; 
Filley  v.  Phelps,  18  Conn.  294,  holding  heirs  not  liable;  Gibson  v.  Stevens,  7 
N.  H.  352,  on  liability  of  executor  or  heir  who  undertakes  to  manage  the  business 
jointly  with  survivor. 
Existence  of  partnership. 

Cited  in  notes  in  18  L.R.A.(N.S.)  1000,  on  net-profit  rule  as  test  of  existence 
of  partnership;  18  L.R.A.(N.S.)  1099,  on  creation  of  partnership  liability  bj 
participation  in  profit  after  transfers;  18  L.R.A.(N.S.)  986,  on  distinction  be- 
tween partnerships  inter  aeae  and  partnerships  in  respect  to  third  persons. 
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Bxol«8iTeiieM  of  J«rlsdlcCloii  of  oo«rt  of  probate  OTor  estates  of  de* 
oedents. 

Cited  in  Way  t.  Waj,  42  Coim.  52,  holding  it  hat  jurisdiction  alone  on  the 
matter  of  assigning  dower  to  widow;  Brush  t.  Button,  86  Conn.  292,  holding 
probate  court  the  only  place  where  executor's  account  can  be  settled;  State 
T.  Blake,  60  Conn.  64,  36  Atl.  1019,  holding  determinatioa  of  court  of  probate 
as  to  persons  entitled  to  take  any  portion  of  a  testate  estate  lawfully  in  settle- 
ment before  it,  cannot  be  re-examined  in  superior  court  except  by  appeal;  Bailey 
T.  Strong,  8  Conn.  278;  Beach  t.  Norton,  0  Conn.  182, — ^holding  court  of  chan- 
cery will  not  take  cognizance  of  matters  properly  cognizable  by  court  of  pro- 
bate; Cowles  T.  Whitman,  10  Conn.  121,  25  A.  D.  60,  on  question  of  exdusive 
jurisdiction  of  probate  court  or  adjusting  claims  against  estates. 

Cited  in  reference  notes  in  72  A.  D.  137,  on  exclusiyeness  of  jurisdiction  of 
probate  court  over  distribution  of  estates  of  decedents;  44  A.  D.  328,  on  ap- 
pointment of  administrator  and  jurisdiction  of  probata  court  over. 
Eqiritable  powers  of  probate  courts. 

Cited  in  Ashmead's  Appeal,  27  Conn.  241,  holding  they  have  power  to  make 
equitable  preferences  between  different  classes  of  general  creditors. 
Effect  of  death  of  partner  on  flrm. 

Cited  in  Filley  t.  Phelps,  18  Conn.  204,  holding  it  dissolves  the  partner- 
ship. 

Cited  in  notes  in  60  A.  S.  R.  414,  on  dissolution  of  partnership  by  death  of 
partner;   70  A.  S.  R.  710,  on  continuation  of  partnership  after  death  of  one 
partner;   10  E.  R.  C.  777,  on  right  of  sunriving  partner  to  bind  estate  of  de- 
ceased partner. 
Accmal  of  demands  against  administrator. 

Cited  in  Caulfield  t.  Green,  73  Conn.  321,  47  Atl.  334,  holding  them  demandable 
upon  grant  of  administration. 
Volenti  non  flt  Injuria. 

Cited  in  Lockwood  t.  Jones,  7  Conn.  431,  as  applying  the  doctrine. 

18  AM.  DBC.   116,  NORTON  T.  PETTIBONE,   7   CONN.  Sit. 
BetroactiTe  laws  cvratire  of  contracts  and  conyeyances. 

Cited  in  Booth  t.  Booth,  7  Conn.  350,  as  holding  curative  act  relatire  to 
certificate  of  sheriff  sale  constitutional;  Mechanics  &  W.  M.  Mut.  Sav.  Bank  & 
Bldg.  Asso.  V.  Allen,  28  Conn.  07,  holding  act  validating  certain  usurious  con- 
tracts previously  made  and  which  under  statute  with  regard  to  usury  were  void 
in  part,  constitutional;  Newman  v.  Samuels,  17  Iowa,  528,  holding  as  to  pur- 
chaser who  has  paid  for  land,  and  put  owner  under  moral  obligation  to  con- 
vey, the  legislature  may  cure  a  defective  conveyance  but  cannot  affect  title  of 
UmtL  fide  holder. 

Cited  in  notes  in  1  L.R»A.  358,  on  what  is  not  an  impairment  of  remedy  on 
contract;  16  A.  D.  510,  on  constitutionality  of  acts  validating  contracts  and  deeds 
of  married  women. 
Admissibility  of  declarations  against  Interest  of  predecessor  in  title. 

Cited  in  Hatch  v.  Dennis,  10  Me.  244,  holding  in  action  on  promissory  note 
brought  by  indorsee  against  maker,  declarations  of  payee,  made  before  note  was 
indorsed,  admissible. 

Cited  in  reference  notes  In  52  A.  D.  164,  on  declarations  as  to  title;  77  A.  D. 
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346,  on  admissibility  of  declarations  of  person  in  possession  of  land  against  his 
own  title;  24  A.  D.  395;  28  A.  D.  564,— on  admissibility  of  declaration  of 
vendor  in  possession  against  his  vendee. 

Cited  in  notes  in  40  A.  D.  240,  on  admissibility  of  declarations  of  former 
owner  or  possessor  against  those  claiming  under  him;  95  A.  D.  70,  72,  on  ad- 
missibility, as  part  of  res  gestCB,  of  declarations  of  persons  in  possession  of 
property  characterizing  such  possession;  42  A.  D.  631,  as  to  when  declarations 
of  vendor  are  evidence  against  vendee  to  show  fraud. 

Distinguished  in  Fitch  v.  Chapman,   10  Conn.  8,  holding  declarations  of  a 
person  not  a  party,  who  is  living  and  a  competent  witness  in  the  cause  though 
against  his  interest  at  the  time  they  were  made,  are  inadmissible. 
—  Against  title  to  land. 

Cited  in  Rogers  v.  Moore,  10  Conn.  13;  Deming  v.  Carrington,  12  Conn.  1, 
30  A.  D.  591;  Gibblehouse  v.  Strong,  3  Rawle,  437;  Dooley  v.  Baynes,  86  Va. 
644,  10  S.  E.  974;  Potter  v.  Waite,  55  Conn.  236,  10  Atl.  563,— holding  declara- 
tions adverse  to  title,  admissible;  Smith  v.  Martin,  17  Conn.  399,  holding  same 
but  that  declarations  of  owner  of  land  in  favor  of  his  title  are  not  admissible 
for  him,  or  for  anyone  claiming  under  him;  Walter  v.  Brown,  115  Iowa,  360, 
88  N.  W.  832,  holding  declarations  of  grantee  in  possession  that  he  knew  of  a 
prior  unrecorded  mortgage  at  the  time  he  purchased  admissible  against  his 
grantee;  Cook  v.  Knowles,  38  Mich.  316,  holding  conversation  tending  to  show 
that  deed,  dated  some  time  before  levy  of  the  attachment,  was  not  delivered  until 
after,  is  admissible  in  an  action  of  ejectment  against  a  later  grantee  of  declar- 
ant; Reed  v.  Smith,  14  Ala.  380;  Newell  v.  Roberts,  13  Conn.  63;  Fall  v.  Fall, 
100  Me.  98,  60  Atl.  718;  Hines  v.  Soule,  14  Vt  99;  Roebke  v.  Andrews,  26  Wis. 
312  (dissenting  opinion) ;  Ramsbottom  v.  Phelps,  18  Conn.  278, — on  question 
of  admissibility  of  declarations  of  former  owner. 

Distinguished  in  Carpenter  v.  Hollister,  13  Vt.  552,  holding  admissions  of 
grantor  still  living,  made  while  holding  the  land  and  having  title  of  record 
thereto,  unless  in  relation  to  the  extent  and  character  of  his  possession  cannot 
be  admitted  against  grantee;  Robinson  v.  Clapp,  65  Conn.  365,  29  L.R.A.  582, 
32  Atl.  939,  holding  declaration  by  vendor  to  vendee  that  a  well  not  on  the 
land  to  be  conveyed  "belonged  to*'  and  "would  be  sold"  with  such  land,  is 
irrelevant  where  the  only  question  is  as  to  the  legal  effect  of  the  deed  aa 
written. 
Declarations  in  respect  to  bonndarles. 

Cited  in  Merwin  v.  Morris,  71  Conn.  555,  42  Atl.  855,  holding  declarations  of 
"ancient  persons"  admissible. 

Cited  in  reference  note  in  30  A.  D.  596,  on  admissibility  of  declarations  and 
admissions  of  person  deceased  made  while  in  possession  of  land  as  to  boundary. 

18  AM.  DEC.  118,  STATE  t.  IjEACH,  7  CONN.  452. 
Criminality  of  prison  breach  and  escape. 

Cited  in  People  v.  Ah  Teung,  92  Cal.  421,  15  L.R.A.  190,  28  Pac.  577;  King 
V.  State,  42  Fla.  260,  28  So.  206, — ^holding  to  constitute  a  crime  the  custody  must 
have  been  lawful. 

Cited  in  reference  note  in  89  A.  S.  R.  373,  on  escape  of  prisoner. 

Cited  in  note  in  15  L.R.A.  191,  on  prison  breach  as  offense  where  imprisonment 
is  illegal  and  void. 
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liiabiUty  of  justice  of  peace  who  exceeds  his  authority. 

Cited  in  Hoose  t.  Sherrill,  16  Wend.  33  (dissenting  opinion),  on  his  liability 
as  trespasser. 

Cited  in  note  in  21  A.  D.  103,  on  lequisites  of  i»ooess  which  will  protect 
officer. 

18  AM.  DEO.  120,  PERKINS  T.  PERKINS,  7  CONN.  558. 
ProspectiTe  construction  of  statutes. 

Cited  in  Lindsay  y.  United  States  Say.  &  L.  Asso.  120  Ala.  166,  42  L.RJk. 
783,  24  So.  171;  Plumb  y.  Sawyer,  21  Conn.  361;  Skinner  y.  Watson,  36  Conn. 
124;   Shay's  Appeal,  61  Conn.  162;   New  Orleans  y.  Poydras  Orphan  Asylum, 

33  La.  Ann.  860;  Fitch  y.  Elko  County,  8  Ney.  271;  Brewster  y.  McCall,  16 
Conn.  274, — holding  statutes  should  not  be  construed  retrospectiyely,  unless 
by  their  express  terms  or  otherwise,  such  appears  to  be  the  manifest  intent 
of  the  legislature;  Slocum  y.  Fayette  County,  61  Iowa,  169,  16  N.  W.  61, 
holding  law  limiting  appeal  from  action  of  board  of  equalisation  applied  to 
appeal  had  from  board  prior  to  enactment;  State  y.  Welch,  66  Vt.  60,  26  Atl. 
900  (dissenting  opinion);  Rich  y.  Flanders,  39  N.  H.  304,— on  retrospectiye 
construction  of  statutes. 

Cited  in  reference  note  in  41  A.  D.  276,  as  to  when  statute  should  not  be  con- 
strued so  as  to  operate  retrospectiyely. 

Cited  in  notes  in  12  LJI.A.  60,  on  construction  of  statutes  as  prospectiye  or 
retrospectiye;  41  L.  ed.  U.  S.  94,  on  retroactiye  laws  and  laws  impairing 
yested  rights. 

Distinguished  in  Hine  y.  Belden,  27   Conn.  384,  holding  act  proyiding  pro- 
ceedings brought  for  forfeiture  of  liquor  in  certain  cases  shall  be  proceedings  in 
rem  and  not  criminal  proceedings  applied  to  proceedings  pending  when  act  was 
passed. 
Conunenoement  of  action. 

Cited  in  reference  notes  in  22  A.  D.  208,  on  what  is  commencement  of  an  action ; 

34  A.  8.  R.  744,  as  to  how  and  when  actions  are  commenced. 
Wben  statute  talces  effect. 

Cited  in  reference  notes  in  63  A.  D.  463;  78  A.  D.  691;  46  A.  8.  R.  117,— 
as  to  when  statutes  take  effect. 
Waiyer  of  defectlye  process  or  Jurisdiction. 

Cited  in  Denton  y.  Danbury,  48  Conn.  368,  holding  jurisdiction  not  conferred 
by  law  cannot  be  acquired  by  act  or  agreement  of  parties;  United  States  y. 
New  Bedford  Bridge,  1  Woodb.  &  M.  401,  Fed.  Cas.  No.  16,867,  holding  court  of 
limited  jurisdiction  cannot  exceed  its  powers  eyen  if  parties  make  no  objection; 
Woodruff  y.  Bacon,  34  Conn.  181,  holding  a  process  not  yoid  but  only  defectiye 
and  that  defendant  had  waived  the  objection. 

Cited  in  reference  notes  in  62  A.  S.  R.  867,  on  waiyer  of  objection  to  jurisdic- 
tion; 64  A.  D.  449,  on  waiver  of  want  of  jurisdiction  of  defendant  by  his  appear- 
ance and  plea  in  bar. 
Effect  of  Judgment  of  court  of  limited  Jurisdiction. 

Cited  in  Raymond  y.  Bell,  18  Conn.  81,  holding  that  where  court,  having  special 
and  limited  powers,  has  jurisdiction  of  the  proceeding  and  this  appears  of  record 
its  acts  wiU  be  presumed  to  be  rightly  done. 
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Time  for  objection  to  Jarlsdlctlon. 

Cited  in  Zenker  t.  Cowan,  84  Ind.  895,  holding  jurisdiction  of  lower  eourt  oyer 
subject-matter  of  action  maj  be  raised  in  supreme  court;  Bennett  ▼.  Cbase, 
21  N.  H.  570,  holding  on  question  when  plea  in  abatement  may  be  interposed. 

18  AM.  DEC.  128,  MITOHELIi  T.  MBRRIIili,  2  BLACKF.  87. 
Necessity  of  demand  to  fix  default  on  bond. 

Cited  in  Midland  R.  Co.  y.  Eller,  7  Ind.  App.  216,  33  N.  E.  265;  Midland  R.  Co. 
y.  State,  11  Ind.  App.  433,  38  N.  E.  57, — holding  no  demand  necessary  to  default 
obligor  in  bond  requiring  delivery  of  property  at  a  day  certain. 

Cited   in   note   in   40   A.   D.   313,   on   necessity   of  demand   before   bringing 
action. 
Sofllciency  and  effect  of  tender. 

Cited  in  Cromwell  v,  Wilkinson,  18  Ind.  365,  on  tender  and  refusal  of  goods 
sold  as  a  transfer  of  title,  rendering  purchaser  liable  for  price. 

Cited  in  reference  notes  in  26  A.  D.  546,  on  what  constitutes  a  sufficient  tender; 
27  A.  D.  178,  as  to  when  tender  of  personalty  is  yalid;  26  A.  D.  546,  on  effect 
of  tender;  35  A.  D.  495,  on  tender  properly  made  as  satisfaction  of  demand. 

Cited  in  notes  in  21  A.  D.  166,  on  tender  of  specific  articles;  77  A.  D.  480, 
on  effect  of  tender  and  refusal  of  chattels;  77  A.  D.  488,  on  affect  of  tender  as 
payment  and  discharge. 

18  AM.  DEO.  ISl,  JAMISON  T.  HENDRICKS,  %  BIiAOKF.  §4. 
Sheriff*8  liability  for  leyy  on  third  person's  property. 

Cited  in  reference  notes  in  19  A.  D.  347,  on  leyy  by  officer  on  stranger's 
property;  19  A.  D.  305;  20  A.  D.  223,— on  sheriff  leyying  on  stranger's  property 
as  a  trespasser;  25  A.  D.  260,  on  liability  in  troyer  of  officer  attaching  property 
of  stranger  to  writ. 

Cited  in  notes  in  39  A.  D.  512,  on  sheriff's  liability  for  leyying  on  stranger'a 
goods;  95  A.  S.  R.  125,  on  remedies  ayailable  against  sheriffs,  constables,  and 
marshals  for  seizing  property  of  third  persons, 
lilability  of  Innocent  pnrcbaser. 

Cited  in  reference  note  in  28  A.  S.  R.  332,  on  liability  of  innocent  purehaaer 
for  conyersion. 
Demand  as  prereqnlslte  to  action. 

Cited  in  reference  note  in  25  A.  D.  400,  as  to  when  troyer  lies  without  demand 
and  refusal. 
Measure  of  damages  In  troyer. 

Cited  in  reference  note  in  28  A.  D.  270,  on  measure  of  damages  in  troyer. 

18  AM.  DEC.   ISS,  DURHAM  T.  MUSSELMAN,  S  BLACKF.  §6. 
Proximate  cause. 

Cited  in  Cole  y.  German  Say.  A  L.  Soc.  63  L.R.A.  416,  59  C.  C.  A.  593, 
124  Fed.  113,  holding  court  should  direct  yerdict  for  defendant,  unless  there  is 
substantial  eyidence  that  defendant's  negligence  was  proximate  cause;  Southern 
P.  Co.  y.  Yeargin,  48  C.  C.  A.  497,  109  Fed.  436  (dissenting  opinion),  on 
same  point;  Krach  y.  Heilman,  53  Ind.  517,  holding  intoxication  not  proximate 
cause  of  injury  from  tossing  barrel  to  person  lying  down  in  wagon;  Smith  y. 
Thomas,  23  Ind.  69,  holding  loading  of  gun  so  it  would  "kick"  not  proximate 
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eauae  of  injury  to  one  who  discharged  it  with  full  knowledge;  Chicago,  St.  P. 
M.  &  O.  R  Co.  ▼.  Elliott,  20  LJI.A.  682,  6  C.  C.  A.  347,  12  U.  8.  App.  38,  55 
Fed.  949,  holding  mitstatement  by  conductor  of  reason  why  train  would  not 
stop  not  proximate  to  injury  of  stock  shipper  who  walked  on  top  of  train  and 
was  injured  while  relying  on  statement  made. 

Cited  in  note  in  45  L.RJL.  91,  on  rule  of  proximate  cause  in  acts  for  malicious 
torts. 
^Unlai^rfal  acts. 

Cited  in  Noblesville  Gas  &  Improv.  Co.  t.  Teter,  1  Ind.  App.  322,  27  N.  E. 
635,  holding  gas  company  imlawfully  failing  to  guard  excavation  in  street 
liable   for  injury  to  cattle  regardless  of   probability  of  the  particular  injury. 

Cited  in  reference  notes  in  27  A.  S.  R.  285,  on  liability  for  wrongful  act; 
84  A.  D.  547,  on  liability  for  consequences  of  unlawful  act. 

Cited  in  note  in  57  A.  D.  461,  on  liability  of  remote  wrongdoer  for  damage 
caused  by  wrongful  act  or  negligence. 
Injury  in  negligent  exercise  of  lawful  right. 

Cited  in  Penso  t.  McCormick,  125  Ind.  116,  21  A.  8.  R.  211,  9  L.RJk.  313, 
25  N.  E.  156,  holding  it  negligent  to  suffer  hot  embers  to  be  placed  in  an  ash 
pile  on  defendant's  land  which  was  known  to  be  frequented  by  children;  Brum- 
mit  ▼.  Fumess,  1  Ind.  App.  401,  50  A.  8.  R.  215,  27  N.  E.  656,  holding  that  the 
setting  of  fire  in  stubble  or  dry  peat  land  was  prima  facie  negligent. 

Cited  in  reference  notes  in  67  A.  D.  412,  on  duty  of  one  to  so  use  his  property 
as  not  to  injure  others;  37  A.  8.  R.  327,' on  extent  of  owner's  right  to  use  his 
own  property. 
Accidental  injury. 

Cited  in  reference  note  in  50  A.  D.  627,  on  injuries  occasioned  by  accident. 
Doty  as  to  animals  running  at  large  or  in  roadway. 

Cited  in  Young  v.  Hanrey,  16  Ind.  314,  holding  unguarded  well  in  uninclosed 
lot,  proximate  cause  of  injury  to  horse  lawfully  at  large  and  falling  therein; 
Sisk  V.  Crump,  112  Ind.  504,  2  A.  S.  R.  213,  14  N.  E.  381;  Loyeland  ▼. 
Gardner,  79  Cal.  317,  4  L.R.A.  395,  21  Pac.  766, — holding  injuries  to  animals  from 
negligent  maintenance  of  barbed-wire  fence  along  road  not  excusable  because 
fence  was  on  one's  own  land;  Brown  v.  Cooper,  10  Tex.  Civ.  App.  512,  31  S.  W. 
316,  holding  landowner  building  fence  along  highway  wherein  cattle  were  right- 
fully  allowed  to  roam  must  use  ordinary  prudence  for  their  protection;  Howe 
V.  Young,  16  Ind.  312,  upholding  complaint  charging  that  reckless  driving  caused 
horse  lawfully  left  at  side  of  road  to  run  away  to  a  certain  damage;  Hanna 
▼.  Terre  Haute  &  I.  R.  Co.  119  Ind.  316,  21  N.  E.  903,  holding  railroad  not  liable 
in  absence  of  wilfulness  for  killing  of  cattle  negligently  allowed  to  be  on  track; 
Michigan  8.  &  N.  I.  R.  Co.  v.  Fisher,  27  Ind.  96,  holding  property  owner's  duty 
not  increased  by  fact  that  cattle  are  lawfully  permitted  to  run  at  large. 

Cited  in  note  in  49  A.  D.  261,  on  liability  for  killing  or  maiming  trespassing 
animals. 

Distinguished  in  Clary  t.  Burlington  &  M.  R.  Co.  14  Neb.  232,  15  N.  W.  220, 
holding  railroad  not  required  to  guard  cuts  away  from  public  thoroughfare,  to 
protect  animals  grazing  nearby  in  riolaticm  of  law. 
Rights  of  trespassers. 

Cited  in  Indiana,  B.  ft  W.  R.  Co.  v.  Bamhart,  115  Ind.  399,  16  N.  E.  121,. 
holding  engineer  on  switch  track  entitled  to  protection  due  to  licensee  by  invi- 
tation; Baltimore  k  0.  S.  W.  R.  Co.  t.  Slaughter,  167  Ind.  330,  119  A.  S.  R. 
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MS,  7  L.IUl.(N.S.)  597,  79  N.  E.  186,  holding  owner  of  priyate  way  built  so  as 
to  constitute  quasi  dedication  or  invitation  to  injured  persons  liable  upon  proof 
of  lack  of  ordinary  care;  Lary  v.  aeveland,  C.  C.  &  Q.  R.  Co.  78  Ind.  323,  41 
A.  R.  672,  holding  blowing  down  by  storm  of  part  of  visibly  ruinoua  but  unin- 
closed  building  on  mere  intruder,  not  actionable. 

Cited  in  note  in  25  S.  R.  C.  113,  on  liability  of  landowner  for  injuries  sus- 
tained by  trespasser. 
Right  to  suffer  animals  to  go  at  large. 

Cited  in  Klenberg  v.  Russell,  125  Ind.  531,  25  N.  E.  596,  on  the  lawfulness  of 
permitting  domestic  animals  to  run  at  large. 

18  AM.  DEC.  1S«,  CUPPS  v.  IRVIN,  2  BLACKF.  US. 
Jurisdiction  to  remove  cloud  on  title. 

Cited  in  Marot  v.  Germania  Bldg.  &  Sav.  Asso.  No.  2,  54  Ind.  37,  holding 
equity  jurisdiction  to  remove  cloud  obtains  under  statute  in  a  modified  form. 
Bills  quia  timet. 

Cited  in  Day  v.  Patterson,  18  Ind.  114,  on  the  difference  between  a  bill  of 
peace  and  a  bill  quia  timet. 
Injunction  against  dispossession. 

Cited  in  reference  note  in  25  A.  S.  R.  824,  on  right  to  enjoin  dlspoascision 
of  land. 

18   AM.   DEO.    188,   EVIIjIj  t.  CONWEIjIj,    S   BIaAOKF.    1S8. 
Elements  of  forcible  entry  or  detainer. 

Annotation  cited  in  Central  Park  Baptist  Church  v.  Patterson,  9  Miso.  452, 
30  N.  Y.  Supp.  248,  24  N.  Y.  Civ.  Proc.  Rep.  79,  holding  gist  of  action  is 
peaceful  possession  under  color  of  right  and  forcible  disturbance  by  defendant. 

Cited  in  reference  notes  in  22  A.  D.  496;  23  A.  D.  446;  30  A.  D.  396;  3S 
A.  D.  152;  65  A.  D.  737,— on  forcible  entry  and  detainer;  52  A.  D.  458,  as 
to  when  act  of  forcible  entry  is  maintainable;  84'  A.  D.  680,  on  essential  ele- 
ments of  forcible  entry;  102  A.  8.  R.  749,  on  what  is  a  forcible  entry;  68 
A.  8.  R.  846,  on  what  is  a  forcible  detainer;  92  A.  S.  R.  603,  on  entry  by 
stealth  or  against  will  of  person  in  possession  as  forcible  entry. 

Cited  in  notes  in  19  A.  S.  R.  545,  on  right  of  owner  of  land  to  effect  entry 
thereon;  121  A.  8.  R.  394,  on  character  of  force  and  of  entry  as  forming  ground 
for  forcible  entry  and  detainer;  121  A.  8.  R.  390,  on  unlawfulness  of  force  in 
forcible  entry  and  detainer. 

—  What  constitutes  '*force.** 

Cited  in  Bell  v.  Longworth,  6  Ind.  273,  holding  evidence  suiBcient  to  show 
forcible  entry  and  detainer. 

Annotation  cited  in  Smith  v.  Reeder,  21  Or.  541,  15  L.Rji.  172,  28  Pac.  890, 
holding  word  "force"  in  statute  means  actual  as  distinguished  from  implied 
force;  Central  Park  Baptist  Church  v.  Patterson,  9  Misc.  452,  30  N.  Y.  Supp. 
248,  24  N.  Y.  Civ.  Proc.  Rep.  79,  holding  it  forcible,  though  no  breach  of  peace 
is  committed  where  large  number  of  persons  join  in  the  entry;  Taylor  v.  Scott, 
10  Or.  483,  holding  it  is  forcible  detainer  only  when  acts  or  words  show  present 
purpose  to  use  force  to  defeat  present  re-entry. 

—  Acts  of  agents  or  servants. 

Cited  in  Mmtum  v.  Burr,  16  CaL  107  (same  case  on  later  appeal  20  CaL  48), 
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holding  proof  that  defendants  themselves  did  not  go  into  actual  corporeal  posses- 
atom  or  personally  take  part  will  not  defeat  the  action. 

—  Possession  of  plaintiff. 

Cited  in  Mintum  v.  Burr,  16  Cal.  107,  holding  house  locked  up  and  waiting 
for  tenant  with  key  in  possession  of  plaintiff  in  actual  possession  within  statute. 

Cited  in  note  in  8  L.ILA.(N.S.)42S,  om  right  of  one  who  was  in  peaceable 
possession  to  maintain  forcible  entry  and  detainer  against  another  entitled  to 
possession  who  forcibly  dispossessed  him. 
^EMdence  of  title. 

Cited  in  reference  notes  in  39  A.  D.  465,  <m  admissibility  of  STidence  of  title 
in  action  of  forcible  entry  and  detainer;  29  A.  D.  687,  on  right  to  inquire  into 
title  in  action  of  forcible  entry. 

Cited  in  note  in  77  A.  D.  652,  as  to  when  title  may  be  giren  in  sridence  in 
actions  of  forcible  entry  and  unlawful  detainer. 

18  AM.  DEC.  149,  liAMBERT  t.  SANDFORD,  2  BLAGKF.  1S7. 
Bffeci  of  Tolnntmry  dismissal  as  bar  to  new  action. 

Cited  in  Martin  y.  McCarthy,  3  Colo.  A  pp.  87,  32  Pac.  551,  holding  Toluntary 
dismissal  of  interrention  by  assignee  for  creditors  in  suit  by  third  person  against 
assignor  and  sheriff,  no  bar  to  assignee's  action  against  sheriff  for  ralue  of 
goods  seized. 

Cited  in  reference  note  in  49  A.  D.  503,  on  effect  of  nolle  froaequi  to  whole 
declaration  on  right  to  another  action. 
Authority  of  attorney. 

Cited  in  reference  notes  in  26  A.  D.  168;  31  A.  D.  704;  42  A.  D.  656,— on 
authority  of  attorney  at  law. 

—  To  terminate  anit. 

Cited  in  Derwort  t.  Ixxnner,  21  Conn.  245,  holding  authority  to  prosecute 
suit  does  not  include  compromise;  Jubilee  Placer  Co.  ▼.  Hossfeld,  20  Mont. 
234,  50  Pac  716,  denying  power  to  consent  to  decree  under  letter  authorizing 
a  dismissal. 

Cited  in  note  in  76  A.  D.  258,  on  attorney's  power  to  dismiss  nonsuit,  and 
restore  action. 
—As  to  retraxit. 

Cited  in  Hallack  v.  Loft,  19  Colo.  74,  34  Pac.  568,  holding  it  improper  to 
enter  a  retraait  without  personal  consent  of  plaintiff;  Forest  Coal  Co.  v. 
Doolittle,  54  W.  Va.  210,  46  S.  E.  238,  denying  such  power  under  mere  general 
authority;  Barnard  y.  Daggett,  68  Ind.  305,  upholding  authority  by  statute  to 
file  retrawit  of  matters  omitted  from  referee's  report. 
ftereraal  or  new  trial  for  insufflclency  of  eyldence. 

Cited  in  Richardson  y.  Reed,  35  Ind.  356,  holding  reversal  improper  where 
there  was  conflict  and  evidence  would  support  the  verdict;  Madison  ft  I.  R. 
Co.  V.  Taffe,  37  Ind.  361,  holding  same  unless  evidence  was  documentary. 

Cited  in  reference  note  in  90  A.  D.  438,  on  verdict  unsupported  by  evidence 
as  ground  for  new  trial. 
liiability  of  accommodation  party  on  negotiable  paper. 

Cited  in  Farmers'  ft  M.  Bank  v.  Rathbone,  26  Vt.  19,  58  A.  D.  200,  holding 
indorsee  of  bills  before  maturity  without  notice  of  their  accommodation  char- 
acter entitled  to  hold  parties  liable  as  they  appear  on  the  paper;   Marsh  v. 
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Low,  55  Ind.  271,  holding  acconunodation  acceptor  principal  d^tor  and  not 
surety  for  drawer;  Diversy  v.  Moor,  22  111.  330,  74  A.  D.  157,  holding  acceptor 
for  accommodation  not  discharged  by  neglect  to  sue  on  request;  Washington 
Bank  v.  Krum,  16  Iowa,  53,  holding  extension  of  existing  debt  no  defense  to 
accommodation  indorser  of  note  deposited  as  collateral  and  which  was  known 
to  be  for  accommodation. 

Cited  in  reference  notes  in  35  A.  D.  226,  as  to  when  accommodation  acceptor 
is  discharged;  37  A.  D.  544,  on  discharge  of  accommodation  acceptor  by  in- 
dulgence to  drawer;  74  A.  D.  158,  on  discharge  of  accommodation  acceptor  by 
giving  time  to  drawer;  58  A.  D.  211,  on  accommodation  acceptor's  not  being 
discharged  by  giving  time  to  drawer;  37  A.  D.  725,  on  release  of  surety  or 
accommodation  indorser  or  acceptor  by  neglect  or  indulgence  as  to  debtor;  37 
A.  D.  178,  on  liability  of  accommodation  indorsers  as  affected  by  holder's  failure 
to  sue;  61  A.  D.  294,  as  to  when  time  g^ven  to  indorser  of  accommodation 
note  does  not  release  maker. 

Cited  in  note  in  51  A.  D.  303,  on  rights  and  liabilities  of  accommodation 
indorsers,  acceptors,  and  makers. 

Distinguished  in  State  Bank  t.  Wymond,  7  Blackf.  363,  holding  indorsee  of 
bill  discharges  indorser  by  giving  time  to  drawer  for  valuable  consideration; 
Walter  t.  Fister,  4  L^fal  Gas.  204,  holding  accommodation  maker  and  surety 
discharged  by  extension  of  time  given  to  principal. 

18  AM.  DEO.   152,  OUTIiER  T.  COX,  2  BliACKF.   178. 
Former  recovery  as  bar. 

Cited  in  Griffin  v.  Wallace,  66  Ind.  410,  holding  same  material  question  must 
or  might  have  been  decided;  Ramsey  v.  Hemdon,  1  McLean,  450,  Fed.  Cas.  No. 
11,546,  holding  verdict  and  judgment  a  bar  to  suit  on  same  cause  of  action, 
notwithstanding  no  evidence  was  offered;  Greenup  v.  Crooks,  50  Ind.  410,  holding 
decision  as  to  priority  of  mortgage  over  mechanic's  lien  in  suit  for  enforcment  of 
latter  conclusive  in  action  to  foreclose  mortgage. 

Cited  in  reference  notes  in  20  A.  D.  580;  22  A.  D.  621;  24  A.  D.  502,— 
on  res  judicata  as  estoppel ;  64  A.  8.  R.  853,  oif  plea  of  former  adjudication ; 
68  A.  S.  R.  101,  on  plea  of  former  recovery  or  adjudication;  22  A.  D.  183,  on 
conclusiveness  of  judgment;  67  A.  D.  243,  on  conclusiveness  of  former  recovery 
against  parties  and  privies;  24  A.  D.  615;  26  A.  D.  609, — as  to  when  former 
judgment  is  a  bar  or  estoppel. 

Cited  in  note  in  1  L.RJ^.  573,  on  conclusiveness  of  judgments. 

—  Different  forms  of  action. 

Cited  in  Baker  v.  State,  109  Ind.  47,  9  N.  E.  711,  holding  it  unnecessary 
that  former  action  was  same  in  form;  Wales  t.  Lyon,  2  Mich.  276,  holding 
creditor  who  unsuccessfully  opposed  discharge  of  bankrupt,  estopped  on  plea 
of  discharge  in  later  action  to  question  it  cor  fraud. 

Cited  in  note  in  48  A.  D.  775,  on  affect  of  difference  in  form  of  action  on 
covenants  of  plea  of  former  recovery. 

—  Presamptlon  and  burden  of  proof  as  to  identity. 

Cited  in  Hargus  v.  Goodman,  12  Ind.  629,  on  prima  facie  identity  and  burden 
of  disproving  same. 

Distinguished  in  Landers  v.  George,  4U  Ind.  309,  denying  right  in  collateral 
proceeding  to  contradict  record  showing  what  was  found  and  adjudged  by  court. 
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I>emarrer  as  admission. 

Cited  in  North  Veraon  y.  Voegler,  103  Ind.  314,  2  N.  B.  821,  holding  aver* 
ment  in  answer  that  causes  of  action  are  same  is  to  be  taken  as  true  on  de> 
murrer  where  record  does  not  show  otherwise. 
Remedies  of  defrauded  warrantee. 

Cited  in  Mead  v.  Raymond,  52  Mich.  14,  17  N.  W.  221,  upholding  case  for 
false  warranty  of  horse;  Gatling  v.  Newell,  9  Ind.  572,  on  right  of  action  on 
warranty  in  fraudulent  contract. 

Cited  in  note  in  56  A.  D.  155,  on  form  of  action  for  breach  of  warranty  in  sales. 
Pleading  fraud. 

Cited  in  reference  note  in  29  A.  8.  R.  485,  on  necessity  for  pleading  fraud. 

18  AM.  DEC.  157,  WHAIiEN  ▼.  liAYMAN,  S  BliACKF.  194. 
Seduction  as  element  of  damasres  in  suit  for  breach  of  promise. 

Cited  in  King  v.  Kersey,  2  Ind.  402,  holding  evidence  of  seduction  admissible; 
Saucr  V.  Schulenberg,  33  Md.  288,  3  A.  R.  174;  Coil  v.  Wallace,  24  N.  J.  L. 
291;  Wells  v.  Padgett,  8  Barb.  323;  Tubbs  v.  Van  Kleek,  12  111.  446,— holding 
seduction  in  consequence  of  promise,  admissible;  Raymond  v.  Saucer,  84  Ind.  3, 
on  admissibility  of  seduction  when  pleaded. 

Cited  in  notes  in  37  A.  R.  449,  on  action  for  breach  of  promise  to  marry; 
26  A.  D.  677;  44  A.  D.  178, — on  evidence  of  seduction  in  action  for  breach 
of  promise. 

Distinguished  in  Espy  v.  Jones,  37  Ala.  379,  holding  seduction  prior  to  promise 
inadmissible;  Cates  v.  McKinney,  48  Ind.  562,  17  A.  R.  768,  holding  evidence  of 
seduction  inadmissible  without  express  averment. 

Criticized  in  Wrynn  v.  Downey,  27  R.  I.  454,  114  A.  S.  R.  63,  4  L.R.A.(N.S.) 
615,  63  Atl.  401,  8  A.  ft  E.  Ann.  Cas.  912,  holding  evidence  of  seducticm  inad* 
missible;  Fidler  v.  McKinley,  21  111.  308,  on  inadmissibility  of  evidence  of  seduc- 
tion unless  averred  and  even  then  quare. 
Injuries  Included  In  seduction. 

Cited  in  Gunder  v.  Tibbits,  153  Ind.  591,  55  N.  B.  762,  holding  seduction 
resulting  in  pregnancy,  and  abortion  committed  by  seducer,  may  be  Joined  as 
one  cause  of  action. 

18  AM.  DEC.   158,  JACKSON  ▼.  CUIiliUM,  2  BLACKF.  228. 
Best  and  secondary  evidence. 

Cited  in  reference  notes  in  66  A.  S.  R.  615,  on  best  and  secondary  evidence; 
57  A.  D.  300,  on  secondary  evidence  of  writing;  22  A.  D.  449;  71  A.  D.  210, — 
on  necessity  of  giving  best  evidence  of  which  nature  of  case  is  capable. 
^Secondary  evidence  of  lost  records  or  papers. 

Cited  in  Davies  v.  Petti t,  11  Ark.  349;  Dabney  v.  Mitchell,  54  Ala.  198,— 
holding  contents  provable  by  parol  or  any  secondary  evidence  not  i^howing  the 
existence  of  better  evidence;  People  v.  Dennis,  4  Mich.  609,  69  A.  D.  338,  sus- 
taining parol  proof  of  contents  of  indictment  upon  proof  of  destruction;  Schwartz 
V.  Osthimer,  4  Ind.  109,  sustaining  parol  proof  of  pleas  after  proof  of  filing 
and  inability  to  find  them  by  diligent  search;  Vaughn  v.  Riggers,  6  6a.  188, 
holding  same  as  to  writ  of  execution;  Re  Warfield,  22  Cal.  51,  83  A.  D.  49, 
holding  same  of  contents  of  lost  or  destroyed  probate  record. 

Cited  in  reference  notes  in  45  A.  S.  R.  793,  on  secondary  evidence  of  lost 
instruments;  36  A.  D.  145,  on  parol  proof  of  lost  judicial  record. 
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Power  of  court  aa  to  lost  records. 

Cited  in  Bowman  y.  McLaughlin,  45  Miss.  461,  holding  circuit  court  has 
power  to  restore  or  substitute  lost  pleadings;  Frame  v.  Boyd,  35  N.  J.  L.  457,. 
holding  court  may  order  certified  copy  of  lost  return  of  road  by  survey  or  to 
be  made  and  put  on  file  in  proper  office. 

18  AM.  DBO.  159,  RAY  T.  ROE,  S  BLACKF.  258. 
Pendency  of  action  as  affecting  title  of  purchaser. 

Cited  in  Ferrier  v.  Buzick,  6  Iowa,  258,  holding  purchaser  of  properly  actually 
in  litigation  buys  at  his  peril,  though  he  had  no  actual  notice;  Camp  v.  Forrest^ 
13  Ala.  114,  holding  pendency  of  action  for  land  does  not  invalidate  sale  by 
one  in  possession,  but  only  operates  as  notice  of  matters  involved  in  suit;  Tilton 
V.  Cofield,  2  Colo.  392  (dissenting  opinion),  on  charging  purchasers  of  attached 
property  with  notice  of  every  fact  which  record  disclosed  at  time  of  purcliase. 

Cited  in  reference  notes  in  20  A.  D.  381,  on  doctrine  of  lis  pendens;  35  A.  D. 
155,  on  purchase  pendente  lite;  33  A.  S.  R.  49,  on  rights  of  purchaser  of  realty 
pendente  lite;  90  A.  D.  135,  on  pendency  of  action  involving  title  to  real  prop- 
erty as  notice  to  third  persons. 

Cited  in  notes  in  45  A.  R.  187,  as  to  when  vendee  has  constructive  notice  of 
defect  in  title  of  vendor;  14  A.  D.  777,  on  necessity  that  property  be  particularly 
described  to  make  doctrine  of  lie  pendens  applicable. 

Distinguished  in  Turner  v.  Babb,  60  Mo.  342,  holding  purchaser  with  notice 
of  lis  pendens  affected  by  lien  for  money  judgments  though  only  relief  asked 
was  devestiture  of  title. 
—  Of  personal  actions  not  inTolvlne  specific  property. 

Cited  in  McMahan  v.  Morrison,  16  Ind.  172,  79  A.  D.  418,  holding  suit  on 
money  demand  not  notice  to  purchaser  of  lot  not  involved  in  the  litigation. 
Purchase  In  frandnlent  contemplation  of  Judgment. 

Cited  in  Shean  v.  Shay,  42  Ind.  375,  13  A.  R.  366,  holding  grantees  with 
notice  of  fraudulent  intent  cannot  prevent  subjection  to  judgment  on  ground 
that  conveyance  was  before  suit. 

18  AM.  DEO.  181,  SANDERS  ▼.  MORRISON,  7  T.  B.  MON.  54. 
Vesting  of  Joint  trust  estate  upon  death  of  trustee. 

Cited  in  reference  note  in  121  A.  S.  R.  312,  on  grants  to  trustees  as  coming 
within  statute  discouraging  joint  tenancies. 

Cited  in  note  in  19  A.  8.  R.  276,  on  sales  and  conveyances  by  trustee. 

Distinguished  in  Augusta  v.  Perkins,  3  B.  Mon.  437,  holding  that  title  to 
land  vested  in  trustees  of  a  town  vests  in  survivors  in  case  of  death  of  one 
of  them. 
Jus  accrescendl  In  trust  estates. 

Cited  in  reference  note  in  36  A.  D.  63,  on  destruction  by  statute  of  jus  ao- 
crescendi  as  to  trusts  in  Kentucky. 
Amendment  to  bring  In  new  parties. 

Cited  in  Van  Epps  v.  Van  Deusen,  4  Paige,  64,  25  A.  D.  516,  holding  that 
where  defendant  objects  for  want  of  proper  parties,  plaintiff  may  amend  and 
bring  in  proper  parties  within  reasonable  time. 
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18  AM.  DEO.  1«4,  SPROUIiE  T.  WINANT,  7  T.  B.  MON.  It5. 
Measure  of  dmnutgea  for  breach  of  covenant. 

See  Brooks  v.  Black,  68  Miss.  161,  24  A.  S.  R.  259,  11  L.RJ^.  176,  8  So. 
332,  holding  damages  recoverable  in  action  against  remote  covenantee,  amount 
received  by  latter  with  interest,  instead  of  amount  paid  by  plaintiff. 

18  AM.  DEX).  167,  SANDERS  ▼.  VANCE,  7  T.  B.  MON.  S09. 
Demand  as  prerequisite  to  action. 

Cited  in  reference  note  in  25  A.  D.  400,  as  to  when  trovar  lies  without  demand 
and  refusal. 
licvy  on  mortgaged  property. 

Cited  in  reference  notes  in  61  A.  D.  491,  as  to  whether  property  covered  by 
chattel   mortgage   is  liable  to  execution  or  attachment  against  mortgagor;    36 
A«  D.  590,  on  mortgagee's  right  against  officer  seizing  mortgaged  property  under 
fi.  fa.  against  mortgagor. 
Justification  of  levy  on  property  in  hands  of  fraudulent  grantee. 

Cited  in  Mitchell  v.  Ashby,  78  Ky.  254,  holding  that  oflOcer  sued  in  trespass 
for  selling  property  must  produce  the  judgment  upon  which  the  writ  issued. 
Measure  of  damages  in  trover. 

Cited  in  Cecil  v.  Clark,  49  W.  Va.  459,  39  S.  E.  202;  Daniel  v.  Holland, 
4  J.  J.  Marsh.  18, — ^holding  measure  of  damages  to  be  the  value  of  property 
at  time  of  conversion,  with  interest  to  date  of  trial. 

Cited  in  reference  notes  in  24  A.  D.  39 ;  26  A.  D.  370, — on  measure  of  damages 
in  trover. 

Cited  in  note  in  24  A.  D.  71,  on  value  at  time  of  conversion  and  interest  as 
measure  of  damages  where  value  is  enhanced  by  wrongdoer. 
Admissibility  of  execution  without  proof  of  Judgment. 

Cited  in  note  in  23  A.  D.  299,  on  right  to  g^ve  execution  in  evidence  without 
proof  of  judgment. 

18  AM.  DEC.  172,  GENTRY  T.  HUTCHCRAPT,  7  T.  B.  MON.  241. 
Supplying  lost  writ. 

Cited  in  Fowler  v.  More,  4  Ark.  570,  holding  that  lost  writ  or  other  process 
may  be  supplied  upon  parol  evidence  of  its  contents;  Williams  v.  Thompson,  80 
Ky.  325,  on  same  point. 
Parol  proof  of  lost  record. 

Cited  in  reference  npte  in  36  A.  D.  145,  on  parol  proof  of  lost  judicial  record 
Amendment  of  record  or  pleading. 

Cited  in  McClure-Mabie  Lumber  Co.  v.  Brooks,  46  W.  Va.  732,  34  S.  E.  921, 
holding  that  amendment  of  record  upon  appeal  can  only  be  had  upon  applica- 
tion to  trial  court. 

Cited  in  reference  notes  in  28  A.  D.  578,  on  amendment  of  record  pending  ap- 
peal; 35  A.  D.  735,  on  amendment  of  pleadings. 

18  AM.  DEO.  176,  YOUNG  T.  WISEMAN,  7  T.  B.  MON.  270. 
Bar  of  right  of  redemption  flrom  mortgage. 

Cited  in  Fenwick  v.  Macey,  1  Dana,  276  (dissenting  opinion),  on  bar  of  right 
of  redemption  by  lapse  of  time  not  being  analogous  to  statute  of  limitations 
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Statute  of  limitations  in  case  of  trusts. 

Cited  in  note  in  8  L.RJ^.  647,  as  to  whether  trusts  are  within  statute  of  limi- 
tations. 

18  AM.  DEO.   178,  McOOWAN  T.  MANIFEE,   7  T.  B.  HON.   814. 

Actionable  words. 

Cited  in  reference  note  in  20  A.  D.  574,  on  actionable  words. 
Office  of  colloquium. 

Cited  in  note  in  26  A.  D.  94,  on  definition  and  office  of  colloquium  and  innu- 
endo, and  distinction  between  them. 
Pleading  and  proof  of  words,  in  suit  for  slander. 

Cited  in  Taylor  v.  Moran,  4  Met.  (Ky.)   127,  holding  that  specific  words  must 
be  set  forth  in  petition  and  the  substance  of  the  words  must  be  proved. 
Construction  of  words  in  suit  for  slander. 

Cited  in  Barr  y.  Gaines,  3  Dana,  258;  Stallings  t.  Newman,  26  Ala.  300,  62  A. 
D.  723, — ^holding  that  words  used  should  be  construed  according  to  their  obyious 
meaning. 

Cited  in  reference  notes  in  25  A.  D.  515,  as  to  sense  in  which  words  will  be 
taken;  46  A.  D.  381,  on  words  being  taken  in  plain  and  obvious  meaning. 

Cited  in  notes  in  26  A.  D.  95,  on  taking  words  in  sense  understood  by  parties 
hearing  them  in  action  for  slander;  116  A.  S.  R.  808,  on  rule  for  construing 
language  used  to  determine  whether  libelous  per  se, 

18  AM.  DEO.  181,  ORAVBS  t.  MOORE,  7  T.  B.  MON.  S41. 
Effect  of  canceled  indorsements  of  payments  on  note. 

Cited  in  Gibbs  v.  Farmers'  ft  M.  State  Bank,  123  Iowa,  736,  99  N.  W.  703,  on 
canceled  indorsements  of  payments  on  note  throwing  burden  of  explaining  them 
upon  holder. 

18  AM.  DEO.  188,  ALDRIDGE  t.  BIRNET,  7  T.  B.  MON.  S44. 
Set-off  in  equity. 

Cited  in  reference  note  in  26  A.  D.  711,  on  set-offs  in  equity. 
Presumption  as  to  instruments  bearing  same  date. 

Disapproved  in  Doe  ex  dem.  Holman  y.  Crane,  16  Ala.  570,  holding  that  two 
instruments  bearing  same  date  and  between  same  parties,  but  on  different  sub- 
ject-matters, are  not  presumed  to  be  in  consideration  of  each  other. 

18  AM.  DEC.  186,  HART  t.  HAMPTON,  7  T.  B.  MON.  S81. 
Rights  of  purchaser  at  execution  sale  in  case  of  defects  in  title. 

See  Goodbar  y.  Daniel,  88  Ala.  583,  16  A.  S.  R.  76,  7  So.  254,  holding  that 
purchaser  at  sheriff's  sale  will  not  be  relieyed  from  bid  by  fact  that  execution 
defendant  had  no  title  to  the  property  sold. 

18  AM.  DEO.  187,  McGUIRE  T.  KOI7NS,  7  T.  B.  MON.  888. 
Partial  records  as  eyidence. 

Cited  in  Lynch  y.  United  States,  71  C.  C.  A.  59,  138  Fed.  535,  holding  that 
records  used  in  eyidence  must  be  produced  entire;  ITaynes  v.  Cowen,  15  Kan. 
637,  holding  that  where  record  is  divisible,  any  material  portron  thereof  is  ad- 
missible without  the  other  parts;  Lee  y.  Lee,  21  Mo.  531,  64  A.  D.  247;  Gibson  v. 
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RobiiiBOii,  90  G».  766,  36  A.  8.  R.  250,  16  S.  E.  969,— holding  copy  of  judgment 
without  further  record  admissible  where  its  existence  and  contents  are  the  issue; 
Jones  T.  Taylor,  7  Tex.  240,  60  A.  D.  48,  holding  that  decree  authorizing  con- 
▼eyanee  is  sufficient  record  to  accompany  administrator's  deed. 

Cited  in  reference  notes  in  64  A.  D.  260,  on  admissibility  of  part  of  record  in 
evidence;  44  A.  D.  708,  aa  to  what  purchaser  under  execution  must  show  to  re- 
cover in  ejectment;  32  A.  D.  683,  as  to  whether  writ  of  execution  is  evidence 
in  justification  of  sale  thereunder  without  proof  of  judgment  on  which  it  was 
issued. 

Cited  in  note  in  14  A.  D.  187,  on  admissibility  in  evidence  of  judgment  with- 
out judgment  roll. 

Recitals  in  sheHff's  deed. 

Cited  in  reference  notes  in  21  A.  D.  404;  36  A.  D.  102,— on  recitals  in  sheriffs* 
'  deeds;  31  A.  D.  437,  on  necessity  of  recitals  in  sheriff's  deed;  38  A.  D.  768,  on 
recitals  in  sheriff's  deeds  as  evidence;  61  A.  D.  61S»  on  effect  of  misrecital  of 
writ  in  sheriff's  deed. 

18  AM.  DBO.  189,  TRIBIBIiB  T.  SPHiliBB,  7  T.  B.  HON.  S94. 
H easnre  of  damages  for  injury. 

Cited  in  reference  notes  in  28  A.  S.  R.  91,  on  injury  to  family  as  element  of 
damage;  35  A.  D.  634,  as  to  when  feelings  of  parent  are  considered  in  action  for 
injury  to  child. 

Cited  in  notes  in  7  A.  6.  R.  636,  on  mental  anguish  as  element  of  damages, 
7  LJELA.(N.S.)  619,  on  parent's  mental  angoiih  as  element  of  damages  at  com- 
mon law  for  personal  tort  to  minor  child. 
Right  to  sue  for  loss  of  servioe  of  child. 

Cited  in  Soper  v.  Igo,  121  Ky.  650,  123  A.  S.  R.  212,  1  L.ILA.(N.S.)  362,  89 
S.  W.  538,  11  A.  &  £.  Ann.  Cas.  1,171,  on  excliisive  right  of  father  to  maintain 
action  for  loss  of  service  of  child. 

18  AM.  DEC.  190,  BROWN  T.  WRIGHT,  7  T.  B.  MON.  S96. 
Release  of  surety. 

Cited  in  Ross  v.  Clore,  8  Dana,  189,  holding  surety  not  released  because  of  mis- 
conduct of  principal  in  misappropriating  funds  intended  for  payment  of  the 
debt. 

Cited  in  reference  notes  in  20  A.  D.  570;  29  A.  D.  225, — on  what  acts  of  cred- 
itor discharge  surety;  19  A.  D.  319,  on  release  of  surety  by  failure  to  sue;  37 
A.  D.  595,  on  discharge  of  surety  by  creditor's  interference;  62  A.  S.  R.  926,  on 
exoneration  of  surety  by  concealment  of  facts;  58  A.  D.  771,  on  right  of  pur- 
chaser's surety  to  obtain  relief  on  ground  of  fraud. 

Cited  in  note  in  23  A.  D.  197,  on  discharge  of  surety  by  forbearance,  laches, 
or  indulgence  as  to  principal. 
—  By  novation  of  deht. 

Cited  in  Walker  v.  Forbes,  31  Ala.  9,  holding  unpaid  draft  taken  by  creditor, 
not  payment  so  as  to  release  surety;  First  Nat.  Bank  v.  Parsons,  45  W.  Va. 
688,  32  S.  E.  271,  holding  that  indulgence  to  principal  without  consideration, 
and  not  prejudicial  to  rights  of  surety,  does  not  release  surety. 

C5ted  in  reference  notes  in  26  A.  D.  746,  on  novation;  28  A.  D.  364,  on  dis- 
charge of  surety  by  novation  between  principal  and  creditor. 
Am.  Dec  Vol.  ni.— 34. 
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18  AM.  I>BO.  194,  DIVIN£  v.  HARVIE,  7  T.  B.  HON.  439. 

—  Suits  against  state  officer. 

Cited  in  Coiner  y.  Bankhead,  70  Ala.  498,  holding  state  cannot  be  sued  in  its 
own  courts  without  its  consent;  Com.  v.  Haly,  106  Ky.  716,  61  S.  W.  430,  hold- 
ing that  resolution  authorizing  suit  against  the  state  for  certain  claims  is  con- 
stitutional. 

Cited  in  reference  notes  in  41  A.  D.  575,  on  right  to  sue  state  in  its  own 
court;  10  A.  S.  R.  724,  on  right  of  the  sovereign  or  state  to  sue  and  be  sued; 
63  A.  D.  132,  on  sovereign's  consent  as  prerequisite  to  suit  against  it;  24  A.  D. 
604,  on  necessity  of  consent  of  legislature  to  suit  against  state  in  her  own 
courts. 

Cited  in  note  in  108  A.  S.  R.  831,  on  waiver  and  evasion  of  immunity  of  sov- 
ereign from  suit. 

—  Suit  against  state  officer.  ' 

Cited  in  Nougues  v.  Douglass,  7  Cal.  65,  holding  that  suit  against  state  officer 
for  failure  to  do  his  duty  is  not  a  suit  against  the  state ;  Tate  v.  Salmon,  79  Ky. 
540,  holding  that  suit  cannot  be  maintained  against  state  treasurer  for  recovery 
of  fund  not  disposed  of  by  law. 

Cited  in  note  in  23  A.  D.  180,  on  right  to  make  public  officer  a  party  as  to 
money  in  his  hands. 
Garnishment  of  state  or  municipality. 

Cited  in  Moscow  Hardware  Co.  v.  Colson,  158  Fed.  199,  holding  regents  of  Uni- 
versity of  Idaho  not  subject  to  garnishment;  Brown  v.  Gates,  15  W.  Va.  131,  on 
state  not  being  subject  to  garnishment;  Dotterer  v.  Bowe,  84  Ga.  769,  11  S.  £. 
896,  holding  county  not  subject  to  garnishment;  Schwartz  v.  Kyner,  4  Walk. 
(Pa.)  185,  13  Pittsb.  L.  J.  N.  S.  495,  40  Phila.  Leg.  Int.  272,  holding  that  money 
in  hands  of  county  commissioners  is  not  subject  to  attachment;  Fortune  v.  St. 
Louis,  23  Mo.  239,  holding  city  not  subject  to  garnishment. 

Annotation  cited  in  Skelly  v.  Westminster  School  Dist.  103  CaL  652,  37  Pac. 
643,  holding  school  district  not  subject  to  garnishment. 

Cited  in  reference  notes  in  59  A.  D.  314;  63  A.  D.  699;  10  A.  S.  R.  200;  35 
A.  S.  R.  119;  53  A.  S.  R.  125,— on  garnishment  of  municipal  corporation;  70  A. 
D.  746,  on  counties  not  being  liable  to  garnishment;  47  A.  D.  142,  on  garnish- 
ment of  state,  counties,  and  cities;  55  A.  D.  264;  96  A.  S.  R.  443, — on  garnish- 
ment of  United  States,  states,  counties,  cities,  and  other  municipalities. 

Cited  in  notes  in  51  A.  S.  R.  114,  on  garnishment  of  municipalities;  63  L.R.A. 
702,  on  equitable  remedy  to  subject  debt  due  from  government  or  municipality 
to  judgment  after  return  of  no  property  found. 
^Salary  of  officer  or  employee. 

Cited  in  Pruitt  v.  Armstrong,  56  Ala.  306,  holding  that  salary  of  public  official 
in  the  hands  of  disbursing  officer  is  not  subject  to  garnishment;  Dickinson  v. 
Johnson,  110  Ky.  236,  96  A.  S.  R.  434,  54  L.R.A.  566,  61  S.  W.  267,  on  same  point; 
Keene  v.  Smith,  44  Or.  526,  75  Pac.  1065,  holding  salary  due  state  officer  not 
subject  to  garnishment;  Heilbronner  v.  Posey,  103  Ky.  462,  45  S.  W.  505;  Wal- 
lace V.  Lawyer,  54  Ind.  501,  23  A.  R.  661,— holding  that  salary  of  county  offi- 
cer in  hands  of  county  cannot  be  reached  by  proceedings  supplementary  to  execu* 
tion;  Webb.  v.  MaCauley,  4  Bush,  8,  holding  that  creditor  cannot  attach  fees  of 
jailer  in  hands  of  sheriff;  Remmey  v.  Gedney,  57  How.  Pr.  217,  note;  Baltimors 
V.  Root,  8  Md.  95,  63  A.  D.  692,— holding  salary  of  city  official  in  hands  ol  eitj 
not  subject  to  attachment. 
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Cited  in  notes  in  OC  A.  8.  R.  449,  on  exemption  of  salaries  of  state  and  United 
States  omcers;  54  L.R.A.  673,  on  exemption  of  salary  of  officers  of  municipal 
corporations  from  claims  of  creditors. 

Distinguished  in  Rodman  t.  Musselman,  12  Bush.  354,  23  A.  R.  724;  Speed 
T.  Brown,  10  B.  Mon.  108, — holding  that  salary  due  fnmi  city  may  be  attached 
by  creditor  of  city  officer. 
Mandamus  to  compel  payment  by  pnblio  oflloer. 

Cited  in  Page  v.  Hardin,  8  B.  Mon.  648;  People  ex  reL  McCauley  t.  Brooks,  16 
Cal.  11, — ^holding  that  mandamus  will  lie  to  compel  issuance  of  state  warrants 
for  payment  of  salaries;  Black  t.  State  Auditor,  26  Ark.  237,  holding  that  man- 
damus will  lie  to  compel  head  of  state  department  to  perform  ministerial  act 
imposed  upon  him  by  law. 

Applicability  of  statutes  where  state  is  party. 

*  Cited  in  Hendricks  v.  Posey,  104  Ky.  8,  45  S.  W.  625,  on  laws  operating  be- 
tween individuals,  not  including  the  state  under  their  rules  unless  expressly  so 
enacted;  Washington  County  v.  Clapp,  83  Minn.  512,  86  N^  W.  776  (dissenting 
opinion),  on  liens  and  set-offs  permissible  between  individuals,  not  being  ap- 
plicable to  states  and  their  divisions. 

Cited  in  note  in  26  A.  D.  36,  on  point  that  state  is  not  bound  by  statute  unless 
expressly  named  therein. 

18  AM.  DEC.  808,  FOST131  T.  FliETCHER,  7  T.  B.  MON.  6S4. 
Right  to  growing  crops. 

Cited  in  reference  notes  in  50  A.  D.  238,  on  right  to  growing  crops  on  convey- 
ance or  lease  of  the  land;  24  A.  D.  341,  on  growing  crops  in  possession  of  one 
person  and  land  in  possession  of  another. 
Requisites  to  action  of  trespasser  or  trover. 

Cited  in  reference  notes  in  25  A.  D.  121,  on  requisites  to  action  of  trespass; 
22  A.  D.  41,  on  necessity  of  possession  to  maintain  trespass  quare  olausum  f regit; 
80  A.  S.  R.  795,  on  necessity  of  possession  for  maintenance  of  action  for 
trespass;  51  A.  D.  646,  on  necessity  for  possession  to  maintain  trespass  giuirs 
clausum  f regit;  31  A.  D.  548,  on  necessity  of  possession  to  maintenance  of  tres- 
pass or  trover. 

18  AM.  DEC.  811,  JANUARY  t.  JANUARY,  7  T.  B.  MON.  648. 
Impairment  of  obligation  of  contracts. 

Cited  in  Pickens  v.  Marlow,  2  Smedes  &,  M.  428  (dissenting  opinion),  on  con* 
stitutionality  of  law  providing  for  valuation  of  property  before  sale  on  execu- 
tion. 

Cited  in  reference  notes  in  33  A.  D.  157;  54  A.  D.  393, — on  statutes  impicir- 
ing  obligation  of  contracts;  30  A.  D.  274,  on  statutes  impairing  vested  rights  or 
obligation  of  contracts;  24  A.  D.  606,  on  constitutionality  of  statutes  varying 
remedies. 
Equity  jurisdictton. 

Cited  in  note  in  10  A.  S.  R.  646,  on  remedies  by  sureties  for  recovery  of  con- 
tribution. 

Deficiency  Judgment  in  foreclosure  proceedings. 
Cited  in  Kloke  t.  Gardels,  52  Neb.  117,  71  N.  W.  055,  on  right  of  court  to 
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enter  personal  judgment  for  deficiency  in  action  foreclosing  executory  contract 
for  sale  of  land. 

Cited  in  reference  note  in  43  A.  S.  R.  839,  on  judgment  for  deficiency  on  fore* 
closure  of  mortgage. 

18  AM.  DEC.  818,  ESTIIiL  t.  FOX,  7  T.  B.  MON.  558. 
Pleading  limitations  as  defense  in  penal  actions. 

Cited  in  Atchison,  T.  &  8.  F.  K.  Co.  v.  Tanner,  19  Colo.  569,  36  Pac.  541, 
holding  that  limitations  need  not  be  specially  pleaded;  Boyd  v.  Randolph,  91 
Ky.  472,  16  S.  W.  133;   on  same  point. 

18  AM.  DEC.  216,  NANTZ  t.  McPHERSON,  7  T.  B.  MON.  597. 
Bona  fide  purchase. 

Cited  in  Deskins  v.  Big  Sandy  Co.  121  Ky.  601,  89  S.  W.  696,  holding  purchaser 
of  equitable  title  not  bona  fide  purchaser;  Sargent  v.  Eureka  Spimd  Apparatus 
Co.  46  Hun,  19;  Mearritt  v.  Lambert,  Hoffm.  Ch.  166;  Parker  v.  Foy,  43  Miss. 
260,  5  A.  R.  484, — holding  that  defense  of  bona  fide  purchase  is  not  available 
unless  consideration  is  wholly  paid;  Wood  v.  Rayburn,  18  Or.  3,  22  Pac.  621, 
holding  that  payment  of  consideration  must  be  shown  independently  of  recital 
in  deed;  Funk  v.  Paul,  64  Wis.  36,  54  A.  R.  576,  24  N.  W.  419,  holding  taking 
chattel  mortgage  for  pre-existing  debt  not  due,  without  new  consideration,  not 
bona  fide  purchase. 

Cited  in  reference  notes  in  26  A.  D.  532;  41  A.  D.  268, — on  who  are  bona  fide 
holders;  52  A.  D.  221,  on  necessity  of  denying  want  of  notice  by  one  relying  on 
thereon  as  a  defense;  42  A.  D.  627,  628;  4  A.  S.  R.  417, — on  necessity  of  payment 
of  consideration  before  notice  to  constitute  one  a  bona  fide  purchaser;  25  A.  D. 
108,  on  necessity  of  payment  in  full  before  notice  to  constitute  one  a  bona  fide 
purchaser. 
—  Notice  challenging  Inquiry. 

Cited  in  Baker  v.  Bliss,  39  N.  Y.  70,  holding  defense  not  available  if  purchaser 
had  knowledge  to  put  him  upon  inquiry. 

Distinguished  in  Bourland  v.  Peoria  County,  16  111.  638,  holding  records  and 
proceedings  of  county  commissioners  as  to  lands  not  such  notice  as  to  put  pur- 
chaser upon  inquiry. 
Pleading  bona  fide  purchase. 

Cited  in  Prickett  v.  Muck,  74  Wis.  199,  42  N.  W.  256;  Craft  v.  Russell,  67  Ala. 
9,— holding  that  plea  must  set  up  purchase  of  legal  title,  in  good  faith,  without 
notice  and  for  valuable  consideration. 

Cited  in  reference  note  in  24  A.  D.  236,  as  to  what  plea  of  bona  fide  purchaser 
must  aver. 

Cited  in  note  in  23  A.  D.  186,  on  essentials  required  by  one  pleading  that  lie 
is  a  bona  fide  purchaser  without  notice. 

18  AM.  DEC.  a  19,  BlilGHT  t.  TOBIN,  7  T.  B.  MON.  618. 
Validity  of  execution  sale. 

Cited  in  reference  notes  in  65  A.  D.  95,  on  rights  and  duties  of  purchasers  at 
execution  sale;  74  A.  D.  521,  on  rights  of  purchaser  under  voidable  execution; 
67  A.  D.  151,  as  to  how  validity  of  sales  under  execution  is  defeated;  88  A.  D. 
112,  on  circumstances  under  which  chancery  will  set  aside  execution  sales. 
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Cited  in  note  in  21  L.R^.  50,  on  reimbursement  of  purchaser  at  yoid  execution 
■ale. 

—  To  pmrtj  or  attorney  generally. 

Cited  in  McLaury  v.  Miller,  64  Tex.  381,  holding  tale  at  inadequate  price  to 
attorney  of  creditor  should  be  set  aside;  Guinan  v.  Donnell,  201  Mo.  173,  98  S. 
W.  478,  holding  sale  to  purchaser  in  collusion  with  debtor's  attorney  fraudulent; 
Forman  v.  Hunt,  3  Dana,  614;  Schroeder  v.  Young,  161  U.  S.  334,  40  L.  ed.  721, 
16  Sup.  Ct.  Rep.  612, — on  purchase  by  attorney  of  creditor  at  execution  sale, 
throwing  doubt  upon  fairness  of  sale. 

Cited  in  notes  in  30  A.  D.  326;  83  A.  D.  227, — on  purchase  by  attorney  at 
execution  sale. 

Distinguished  in  Douglass  t.  Blount,  95  Tex.  369,  58  L.ILA.  699,  67  S.  W.  484, 
holding  purchase  at  execution  sale  by  attorney  for  creditor  valid  in  absence  of 
circumstances  showing  fraud. 

—  Inadequacy  of  price. 

Cited  in  Allen  ▼.  Stephanes,  18  Tex.  658;  Scott  v.  Scott,  86  Ky.  385,  5  S.  W. 
423, — holding  inadequacy  of  price  not  per  «e  ground  for  annulling  sale;  Whiting 
y.  Taylor,  8  Dana,  403,  on  inadequacy  of  consideration  as  ground  for  avoiding 
sale. 

Cited  in  reference  notes  in  49  A.  D.  673;  32  A.  S.  R.  218,— on  inadequacy  of 
price  as  ground  for  setting  aside  execution  sale. 

—  Fraud  or  irregularities  in  sale. 

Cited  in  Lee  v.  Davis,  16  Ala.  516;  Mobile  Cotton  Press  ft  Bldg.  Co.  v.  Moore, 
9  Port.  (Ala.)  679, — holding  that  sheriff's  sale  will  be  set  aside  for  mistake, 
irregularity,  or  fraud  on  part  of  sheriff,  if  prejudicial  to  parties  to  sale  or  to 
third  person;  Myers  v.  Sanders,  7  Dana,  507,  holding  that  fraudulent  acts  of 
sheriff  as  to  sale  makes  it  voidable  only. 

Cited  in  reference  notes  in  61  A.  D.  138,  as  to  when  purchaser  at  execution  sale 
is  affected  by  irregularities;  24  A.  D.  268;  31  A.  D.  704;  45  A.  D.  341, — on  effect 
'on  title  of  purchaser  at  execution  sale  of  irregularities  in  conduct  of  sale. 

Cited  in  notes  in  21  L.  ed.  U.  S.  466,  as  to  whether  purchaser  at  judicial  sale 
is  protected  against  irregularities  in  the  proceedings  or  sale;  39  A.  D.  573,  on 
binding  force  upon  purchaser  without  notice  at  execution  sale  of  officer's  irregular 
acts. 

—  Rights  of  bona  fide  purchaser. 

Cited  in  Blodgett  v.  Hitt,  29  Wis.  169,  holding  bona  fide  purchaser  at  fraudu- 
lent sheriff's  sale,  entitled  to  be  subrogated  to  rights  of  execution  creditor;  Sydnor 
V.  Roberts,  13  Tex.  598,  65  A.  D.  84;  Myers  v.  Sanders,  7  Dana,  607, — holding 
that  bona  fide  purchaser  obtains  good  title  though  his  vendor  had  title  under 
fraudulent  sale;  Jackson  ex  dem.  Webb  v.  Roberts,  11  Wend.  422,  on  same  point; 
Horan  v.  Wahrenberger,  9  Tex.  313,  58  A.  D.  145,  on  equity  protecting  rights 
under  sales  under  void  judgments;  Howard  v.  North,  5  Tex.  290,  51  A.  D.  769,  on 
purchaser  at  fraudulent  sale  being  treated  as  trustee. 

Cited  in  reference  note  in  83  A.  D.  122,  on  rights  of  vendee  without  notice  of 
fraudulent  purchase  at  judicial  sale.  , 

Cited  in  notes  in  25  A.  D.  614,  on  right  of  bona  fide  purchaser  from  fraudulent 
purchaser;  23  A.  D.  614,  on  protection  of  bona  fide  purchaser  from  fraudulent 
purchaser  at  sherifTs  sale;  30  A.  D.  177,  on  rights  of  purchasers  who  by  reason 
of  void  sales  have  paid  off  claims  on  real  estate. 
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—  liaches  barring  relief. 

Cited  in  reference  notes  in  32  A.  S.  R.  218,  on  statute  of  limitations  a» 
applicable  to  setting  aside  execution  sale  for  fraud ;  26  A.  S.  R.  801,  on  laches  a^ 
bar  to  relief  from  execution  sale  for  insufficient  consideration. 

—  Eqnitable  Jnrisdiction. 

Cited  in  Allison  v.  Taylor,  3  B.  Mon.  363,  on  equitable  jurisdiction  in  case  of 
public  sale  under  color  of  legal  process;  Toung  v.  Schroeder,  10  Utah,  155,  37 
Pac.  262;  Schroeder  v.  Young,  161  U.  S.  334,  40  L.  ed.  721,  16  Sup.  Ct.  Rep. 
512, — holding  that  equity  has  power  to  set  aside  sale  after  expiration  of  statutory 
time  of  redemption. 
Right  to  relief  in  equity  against  Judgment. 

Cited  in  notes  in  15  A.  D.  39,  on  control  of  equity  over  judgments  at  law;  64 
A.  S.  R.  260,  on  mode  of  obtaining  and  granting  equitable  relief  against  judgment, 
decree,  or  other  judicial  determination. 
Liability  of  firm  for  frand  of  partner. 

Cited  in  Young  v.  Schroeder,  10  Utah,  165,  37  Pac.  262;  Re  Hardie,  143  Fed. 
607;  Strang  v.  Bradner,  114  U.  S.  556,  29  L.  ed.  248,  6  Sup.  Ct.  Rep.  1,038,— 
holding  firm  liable  for  fraudulent  representations  by  one  partner  in  matter  re- 
lating to  partnership  business. 

Cited  in  reference  note  in  46  A.  D.  146,  on  liability  of  partners  for  fraud  or 
other  tort  of  copartner. 

Cited  in  notes  in  51  L.R.A.  486,  on  liability  of  partnership  for  fraud  of  indi- 
vidual member  in  purchase  of  property;  67  A.  S.  R.  46,  on  liability  of  one  part- 
ner for  fraud  and  misrepresentation  by  other  partner. 
Right  of  redemption. 

Cited  in  reference  note  in  42  A.  D.  62,  on  right  to  redeem  land  sold  on 
execution. 

18  AM.  DSC.  aS2,  MAYOR  v.  MORGAN,  7  BCART.  N.  S.  1. 
Review  of  official  action. 

Cited  in  reference  notes  in  26  A.  S.  R.  342,  defining  ''ministerial  act;*  30  A. 
D.  677,  as  to  when  prohibition  lies. 

Cited  in  note  in  16  A.  S.  R.  223,  on  jurisdiction  of  law  courts  to  review  pro- 
ceedings of  bodies  having  power  to  judge  of  the  election  and  qualifications  of 
their  members. 

—  By  certiorari. 

Cited  in  reference  notes  in  82  A.  S.  R.  356,  as  to  when  writ  of  certiorari  will 
issue;  26  A.  D.  72,  on  nature  and  uses  of  certiorari;  77  A.  D.  497,  as  to  what  may 
be  reviewed  on  certiorari;  40  A.  S.  R.  595,  on  issuance  of  certiorari  to  review 
judicial  action;  39  A.  S.  R.  600,  on  review  by  certiorari  of  proceedings  for  re- 
moval of  city  officer;  98  A.  D.  773,  on  certiorari  to  board  of  supervisors;  19  A. 
D.  326,  on  certiorari  to  review  proceedings  of  governmental  boards;  37  A.  S.  R. 
629,  on  certiorari  to  review  findings  of  board  of  health  as  to  nuisance. 

—  By  mandamns. 

Cited  in  reference  notes  in  66  A.  S.  R.  556,  on  nature  of  writ  of  mandamus  and 
its  functions;  74  A.  S.  R.  644,  on  mandamus  against  legislature;  31  A.  S.  R. 
294,  on  mandamus  against  legislative  acts;  27  A.  D.  76,  on  mandamus  to  com- 
pel levy  of  tax;  46  A.  D.  359,  on  mandamus  as  remedy  to  try  title  to  office;  62 
A.  D.  303,  on  mandamus  as  proper  remedy  to  reinstate  into  office;  67  A.  D.  663,  oa 
mandamus  as  proper  remedy  to  compel  official  action. 
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Cited  in  note  in  89  A.  D.  732,  on  mandamui  to  compel  performance  of  mifais* 
terial  duties. 
Rl^t  of  leirUilatnre  to  delegate  powers  to  mnnlcipalitiee. 

Cited  in  Hnnaicker  t.  Briaooe,  12  La.  Ann.  169,  holding  legislature  might  dele- 
gate to  police  juries  authority  to  pass  ordinances  as  they  might  deem  necessary, 
relatifs  to  roads  and  levees. 

Cited  in  notes  in  11  L.R.A.  682,  on  redelegation  of  delegated  authority;  84  A. 
D.  632,  on  power  of  legislature  to  delegate  authority  to  municipality  to  pass 
ordinance  or  by-laws;  1  L.R^  169,  on  power  and  authority  of  municipal  corpo- 
rations. 
Liability  of  ofBoer  for  exeention  of  Told  process. 

Cited  in  Stephens  v.  Wilson,  116  Ky.  27,  72  S.  W.  336,  holding  sheriff  liable  in 
damages  for  arresting  one  under  writ  void  for  want  of  jurisdiction;  Lafon  v. 
Dufrocq,  9  La.  Ann.  350,  holding  same  of  constable;  State  use  of  Hannibal  k  St. 
J.  R.  Co.  T.  Shacklett,  37  Mo.  280,  holding  sureties  on  sheriff's  bond  liable  for  act 
of  the  sheriff  in  making  a  levy  for  the  collection  of  taxes  illegally  assessed. 

Cited  in  note  in  21  A.  D.  192,  on  requisites  of  process  which  will  protect  officer. 

18  AM.  D£C.  841,  COIiB  t.  HIS  EXECUTORS,  7  MART.  N.  8.  41. 
Right  to  question  Jurisdiction  of  court. 

Cited  in  Watts  v.  Frazer,  6  La.  383,  holding  tutrix  oould  not  question  juris- 
diction of  a  probate  judgment  on  a  claim  admitted  in  her  account. 
Community  of  husband  and  wife  in  property. 

Cited  in  Wheat  v.  Owens,  15  Tex.  241,  66  A.  D.  164;  Lizardi's  Succession,  7 
Rob.  (La.)  167, — as  to  when  husband  and  wife  have  oommunity  interest  in 
property. 

—  As  dependent  on  matrimonial  domlcil. 

Cited  in  Wolfe  v.  Qilmer,  7  La.  Ann.  683,  holding  property  acquired  by  husband 
in  the  state  before  his  removal  there  did  not  belong  to  the  community  of  acquits ; 
Dixon  V.  Dixon,  4  La.  188,  23  A.  D.  478,  holding  estate  acquired  after  marriage 
subject  to  wife's  interest  although  she  had  never  resided  in  state;  Routh  v. 
Routh,  67  Tex.  589,  holding  a  wife  separated  from  husband  through  fault  of  het 
own  acquired  community  rights  in  property  afterwards  acquired  by  husband  in 
another  state. 
Ck>nlllct  of  laws  as  to  property  rights. 

Cited  in  reference  note  in  43  A.  D.  239,  on  what  law  governs  administration  of 
property  of  decedent. 

—  Of  married  woman. 

Cited  in  reference  note  in  41  A.  D.  348,  on  law  governing  rights  of  married 
persons  on  change  of  domicil  after  marriage. 

Cited  in  notes  in  57  L.R.A.  368,  on  conflict  of  laws  as  to  matrimonial  property 
when  lew  domicilii  is  opposed  to  le9  rei  9itcp  or  lew  fori;  67  L.R.A.  367,  on  con- 
flict of  laws  as  to  marriage  property  acquired  after  change  of  domicil;  96  A.  D. 
413,  on  homestead  rights  of  nonresident  widow;  85  A.  S.  R.  565,  on  conflict  of 
laws  as  to  oommunity  property;  34  A.  S.  R.  876,  on  estoppel  of  one  spouse  to 
claim  share  of  eommunity  property. 

Distinguished  in  Newcomer  v.  Orem,  2  Md.  297,  66  A.  D.  717,  holding  law  of 
matrimonial  damidl  governs  as  to  rights  in  personal  property. 
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Domicil  of  wife. 

Cited  in  Christie's  Succession,  20  La.  Ann.  S83,  96  A.  D.  HI,  holding  the 
domicil  of  the  husband  controlled  that  of  wife. 
Recognition  given  to  laws  of  another  state. 

Cited  in  Berthelot  v.  Fitch,  44  La.  Ann.  503,  10  So.  867,  holding  that  immovable 
property  in  another  state  must  be  administered  according  to  the  laws  of  that 
stete;  Williams  v.  Pope  Mfg.  Co.  62  La.  Ann.  1,417,  78  A.  S.  R,  390,  50  LJtX 
816,  27  So.  851,  holding  that  a  married  woman  might  maintain  in  her  own  name 
an  action  for  trespass  on  her  person  committed  in  this  state,  she  haying  a  right 
to  sue  in  her  own  name  in  the  state  of  which  she  was  a  resident. 

18  AM.  DEC.  246,  THOMPSON  t.  CHAUVfiAU,  7  MART.  N.  S.  SSI. 
Levy  on  real  estate. 

Cited  in  reference  note  in  22  A.  D.  727,  on  authority  to  levy  on  real  estata 
under  fieri  facias, 
Interrention. 

Cited  in  reference  notes  in  00  A.  D.  200,'  on  intervention;  70  A.  S.  R.  41,  on 
rights  of  interveners. 

18  AM.  DEC.  248,  WALKER  t.  DUNBAR,  7  MART.  N.  6.  686. 
Rights  of  intervener  to  retard  cause. 

Cited  in  Mussina  v.  Goldthwaite,  34  Tex.  125,  7  A.  R.  281,  on  rights  of  inter- 
vener on  trial  of  case  in  which  interested. 

Cited  in  reference  notes  in  60  A.  D.  200,  on  intervention;  123  A.  S.  R.  295,  on 
time  within  which  application  to  intervene  may  be  made. 

Cited  in  note  in  16  A.  D.  179,  on  right  of  intervener  to  delay  suit. 

18  AM.  DEC.  250,  RINGGOLD  t.  RINGGOLD,  1  HARR.  &  G.  11. 

Limitations  on  trustee's  right  to  dispose  of  property. 

Cited  in  Chapman  v.  Hughes,  134  Cal.  641,  holding  authority  to  sell  real  estate 
did  not  give  authority  to  exchange  it;  Carr's  Petition,  16  R.  I.  645,  27  A.  S.  R. 
773,  19  Atl.  145,  holding  testamentary  power  of  sale  did  not  give  power  to  make 
partition. 

Cited  in  reference  note  in  93  A.  D.  376,  on  authority  of  trustee  to  exchange  the 
trust  property. 

Cited  in  note  in  19  A.  S.  R.  273,  on  sales  and  conveyances  by  trustee. 

Distinguished  in  Valentine  v.  Wysor,   123  Ind.   47,  7  L.R.A.  788,  23   N.  K 
1076,  holding  power  to  sell  real  estate  as  necessary  to  settle  estate  supported  con- 
veyance to  the   surviving  partner  on  consideration   that  he   settle  partnership 
debts. 
Right  of  trustee  to  purchase  trust  property. 

Cited  in  Saltmarsh  v.  Beene,  4  Port.  (Ala.)  283,  30  A.  D.  525,  holding  sale  of 
trust  property  made  indirectly  for  the  benefit  of  trustee  might  be  set  aside. 

Cited  in  reference  notes  in  30  A.  D.  530,  on  trustee's  right  to  purchase  at  his 
own  sale ;  25  A.  D.  399,  on  invalidity  of  purchase  by  trustee  at  his  own  sale. 
Laibility  of  trustee  on  breach  of  trust. 

Cited  in  Zimmerman  v.  Fraley,  70  Md.  561,  17  Atl.  560;  Gray  v.  Lynch,  8  Gill, 
403  (dissenting  opinion), — on  liability  of  trustee  on  breach  of  trust. 
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Cited  in  reference  note  in  62  A.  D.  194,  on  liability  of  trusteet  who  violate 
their  trust. 

Cited  in  note  in  76  A.  D.  460,  on  personal  liability  of  guardians. 
Liability  for  acts  of  ootrnstees. 

Cnted  in  Deaderick  v.  Cantrell,  10  Yerg.  263,  31  A.  D.  676,  holding  trustee  liable 
for  acts  of  cotrustee  wasting  funds  received  by  them  on  the  sale  of  trust  prop- 
erty. 

Cited  in  reference  notes  in  12  A.  S.  R.  772,  on  liability  for  acts  of  cotrustees; 
31  A.  D.  681,  on  liability  of  trustee  failing  to  exercise  proper  degree  of  watchful- 
ness over  cotrustee's  conduct. 

Cited  in  note  in  42  A.  D.  289,  on  liability  of  trustees,  executors,  etc.,  for  acts 
and  defaults  of  cotrustees,  ooexecutors,  etc 
Amount  chargeable  to  trustee  for  loss  of  trust  property. 

Cited  in  Ricketts  v.  Montgomery,  16  Md.  46,  holding  on  a  sale  of  property  where 
it  was  impossible  to  have  a  return  of  it,  the  trustee  was  liable  for  the  full  value 
at  time  of  disposal;  Powell  v.  Jeffries,  6  111.  387,  holding  party  holding  property 
for  another  accountable  for  the  value  of  the  property;  Prondzinski  v.  Oarbutt,  10 
N.  D.  300,  86  N.  W.  969,  holding  trustee  liable  for  the  full  value  of  trust  prop- 
erty, with  interest;  Welboum  v.  Kleinle,  92  Md.  114,  48  Atl.  81,  holding  that  a 
surviving  partner  purchasing  the  firm's  assets  was  accountable  for  real  value  at 
time  of  purchase;  Dennis  v.  Dennis,  16  Md.  73,  on  trustee's  liability  for  funds 
received  by  him. 
Power  to  relieve  trustee  from  loss. 

Cited  in  Seeger  v.  Hunting,  78  Md.  64,  26  AtL  960,  holding  that  where  trus- 
tees unintentionally  committed  devastavit,  equity  had  power  to  relieve  them. 
Interest  chargeable  to  trustee. 

Cited  in  Glen  v.  Cockey,  16  Md.  446,  holding  interest  chargeable  against  trustee 
holding  funds  for  a  considerable  time  that  should  have  been  applied  in  settlement 
of  debts;  Smith  v.  Darby,  39  Md.  268,  holding  trustee  chargeable  with  only 
simple  interest  where  he  failed  to  invest  trust  funds  but  did  not  use  them  him- 
self; Mades  v.  Miller,  2  App.  D.  C.  466,  holding  executors  chargeable  with  in- 
terest on  a  fund  held  over  five  years  without  investing  it. 

Cited  in  reference  note  in  46  A.  D.  644,  on  liability  for  interest  of  trustee  who 
mingles  trust  funds  with  his  own. 

Cited  in  notes  in  99  A.  D.  299,  as  to  when  executor  or  administrator  should  be 
charged  with  interest;  2  E.  R.  C.  175,  on  liability  of  personal  representative  for 
interest  where  balance  is  kept  uninvested. 
—  Compound  Interest. 

Cited  in  Fall  v.  Simmons,  6  Ga.  266,  holding  administrator  who  was  grossly 
negligent  in  making  returns  on  condition  of  estate  liable  for  compound  interest 
on  balance  on  hand;  Diffenderffer  v.  Winder,  3  Gill  &  J.  311  (reversing  2  Bland. 
Ch.  [Md.]  166) ;  Hurd  v.  Goodrich,  69  111.  450, — holding  trustee  chargeable  with 
compound  interest  where  he  sold  real  estate  and  refused  to  account  for  proceeds; 
Crowder  v.  Shackelford,  36  Miss.  321,  holding  trustee  liable  to  cestui  que  trust 
for  profits  of  trust  funds  in  his  hands  or  compound  interest  in  lieu  thereof; 
Hooper  v.  Hooper,  81  Md.  156,  48  A.  S.  R.  496,  31  Atl.  608;  Cruce  v.  Cruce,  81  Mo. 
676;  Re  Harland,  6  Rawle,  323;  Lukens's  Appeal,  7  Watts  k  S.  48,— on  when 
trustee  chargeable  with  compound  interest;  Hairs  Case,  2  Bland,  Ch.  203,  17  A. 
D.  276,  on  propriety  of  charging  compound  interest  on  debts  paid  by  third  per- 
sons. 


Digitized  by 


Google 


18  AM.  DEC]  NOTES  ON  AMERICAN  DECISIONS.  538 

Cited  in  notes  in  29  L.R.A.  624,  on  principle  of  allowance  of  compound  in- 
terest against  trustees,  executors,  etc.;  29  L.R.A.  640,  642,  on  allowance  of  com- 
pound interest  against  executors,  trustees,  etc.,  for  nonperformance  of  trusti  for 
accumulation ;  29  L.R.A.  651,  as  to  when  allowance  of  compound  interest  against 
executors,  trustees,  etc.,  should  commence. 
Answer  In  equity  aa  evidence. 

Cited  in  Schwarz  v.  Wendell,  Walk.  Ch.  (Mich.)  267;  Robinson  t.  Cathcart,  3 
Cranch,  C.  C.  377,  Fed.  Cas.  No.  11,947  (affirming  2  Cranch,  C.  C.  590,  Fed. 
Cas.  No.  11,946), — ^holding  answer  must  be  responsive  to  allegations  of  bill  to  be 
admissible  as  eyidenoe;  Davis  v.  Crockett,  88  Md.  249,  41  Atl.  66,  holding  re- 
sponsive answer  under  oath  to  the  interrogatories  propounded  by  the  bill  or  as 
evidence  for  defendant;  Eaton's  Appeal,  66  Pa.  483,  holding  answer  to  be  re- 
sponsive must  respond  directly  to  allegations  of  bill  to  be  admissible;  Devries  v. 
Buchanan,  10  Md.  210;  Dunham  v.  Gates,  Hoffm.  Ch.  185;  Glenn  v.  Randall,  2 
Md.  Ch.  220,— on  when  answer  may  be  relied  on  as  evidence. 
—  As  to  new  matter. 

Cited  in  Parkes  v.  Gorton,  3  R.  I.  27,  holding  answer  not  admissible  where 
the  facts  averred  were  distinct  from  tliose  alleged  in  the  bill  even  though  part 
of  the  same  transaction;  Hutchins  v.  Hope,  12  Gill  &  J.  244,  holding  an  agree- 
ment set  up  in  an  answer  as  a  defense  by  way  of  avoidance  not  good  without 
proof. 
Right  of  trastees  to  compensation  for  services. 

Citd  in  Schwarz  v.  Wendell,  Walk.  Ch.  (Mich.)  267;  Shirley  v.  Shattuck,  28 
Miss.  13;  Boyd  v.  Hawkins,  17  N.  C.  (2  Dev.  £q.)  329, — ^holding  trustee  en- 
titled to  a  reasonable  compensation  for  his  services;  Bentley  v.  Shreve,  2  Md. 
Ch.  215,  holding  reasonable  commission  allowable  to  estate  of  deceased  trustee, 
who  died  before  completion  of  trust;  Abell  v.  Brady,  79  Md.  94, -28  Atl.  817, 
holding  commission  of  5  per  cent  on  the  income  paid  over,  reasonable  where 
the  estate  was  large  and  required  the  expenditure  of  considerable  time  and 
labor;  Hatton  v.  Weems,  12  Gill  k  J.  83,  allowing  commissions  on  products 
of  real  estate  and  income  of  personal  estate  of  cestui  q%te  trust;  Wagstaff  t. 
Lowerre,  23  Barb.  209,  3  Abb.  Pr.  411,  holding  trustee  entitled  to  oommissions 
upon  the  real  and  personal  estate  held  in  trust;  Whyte  v.  Dimmock,  55  Md. 
452,  on  allowance  of  oompensation  to  trustee. 

Cited  in  note  in  17  A.  D.  269,  on  compensation  of  trustees. 
Admissibility  of  evidence  in  constmctlon  of  instrument. 

Cited  in  Castleman  v.  Du  Val,  89  Md.  657,  43  Atl.  821,  holding  that  evidence 
that  a  lessee  had  for  a  time  paid  rent  in  advance  not  admissible  to  show  the 
true  construction  of  the  lease  as  to  when  rent  was  payable. 
Pleading  in  bill  in  equity. 

ated  in  Riverside  Brick  Co.  v.  Wheatley,  92  Md.  410,  48  Atl.  715,  holding 
that  the  decree  must  be  in  conformity  with  the  bill;  Kunkel  v.  Markell,  26 
Md.  390,  on  the  necessity  of  averment  in  a  bill  being  stated  with  necessary 
clearness. 

Cited  in  reference  note  in  81  A.  S.  R.  169,  on  restricting  relief  in  equity  to 
issue  in  pleadings. 
Avoidance  of  release  of  interest  in  property. 

Cited  in  Leach  v.  Leach,  65  Wis.  284,  26  N.  W.  754,  holding  overreaching 
release  by  widow  of  her  interest  in  husband's  estate  to  his  executors  for  a  sum 
vastly  inferior  to  its  true  value  might  be  avoided  by  her. 
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Practical  constrnctlon  of  Instraments. 

Cited  in  Stockham  v.  8tockham,  32  Md.  190;  Barnum  t.  Thurston,  17  Md. 
470, — holding  instrument  is  to  be  construed  not  by  what  the  parties  did  under 
it  but  from  the  nature  of  the  transaction  and  probable  results;  Hutchins  t. 
Dixon,  11  Md.  29,  holding  that  deeds  must  interpret  themselves  without  refer- 
ence to  the  acts  of  the  parties. 
Liability  for  confusion  of  goods. 

Cited  in  Hesseltine  t.  Stockwell,  30  Me.  237,  50  A.  D.  027,  holding  forfeiture 
not  proper  where  goods  intermingled  were  of  equal  Talue. 

Cited  in  notes  in  54  A.  D.  594,  on  effect  of  innocent  or  mistaken  confusion 
of  goods;  49  A.  D.  735,  on  duties  and  liability  of  pledgee. 
Coats  on  appeal. 

Cited  in  reference  note  in  52  A.  D.  291,  on  necessity  of  paying  oosta  on 
appeal  where  decision  is  modified. 

18  AM.  DEO.  871,  McOUIiliOH  t.  DASHIELD,  1  HARR.  A  O.  96. 

Diatribntion  of  partnership  and  separate  property  between  partnership 
and  separate  creditors. 

Cited  in  Murrill  y.  Neill,  8  How.  414,  12  L.  ed.  1,135;  Black's  Appeal,  44 
Pa.  503,  20  Phila.  Leg.  Int.  340,— holding  on  the  distribution  of  partnership 
and  separate  property  among  partnership  and  separate  creditors  each  clas.%  has 
priority  upon  its  respective  estate  and  must  first  resort  to  it  for  payment; 
Poole  T.  Seney,  66  Iowa,  502,  24  N.  W.  27,  on  application  of  partnership  assets 
to  satisfaction  of  partnership  debts;  Maennel  v.  Murdock,  13  Md.  163;  Pott  v. 
Schmucker,  84  Md.  535,  57  A.  S.  R.  415,  35  L.Rji.  392,  36  Atl.  592;  Morris 
V.  Morris,  4  Gratt.  293;  Thayer  v.  Humphreys,  91  Wis.  276,  51  A.  S.  R.  887, 
30  LJELA.  549,  64  N.  W.  1007  (dissenting  opinion) ;  Glenn  v.  Gill,  2  Md.  1,— 
on  distribution  of  joint  and  separate  property. 

Cited  in  reference  notes  in  25  A.  D.  745,  on  liability  of  partnership  property; 
20  A.  D.  266,  on  extent  of  liability  of  partner's  separate  estate  for  partnership 
debts;  77  A.  D.  116,  on  rights  of  creditor  of  partnership  against  estate  of 
deceased  partner;  33  A.  D.  617,  as  to  when  partnership  assets  will  be  applied 
to  debt  of  individual  partner;  67  A.  S.  R.  177,  on  rights  of  partnership  cred- 
itors against  separate  property  of  individual  partners;  67  A.  S.  R.  647,  on 
effect  of  execution  sale  of  partner's  property  under  writ  against  firm;  54 
A.  D.  203,  on  equity  regarding  partnership  debts  as  joint  and  several. 

Cited  in  notes  in  43  A.  S.  R.  365,  on  rights  and  remedies  of  partnership 
creditors;   43  A.  8.  R.  366,  on  proceedings  at  law  against  separate  property 
of  partner. 
—  Preference  of  fndlTidnal  creditors  in  separate  estate. 

Cited  in  Arnold  v.  Hamer,  Freem.  Ch.  (Miss.)  509;  North  River  Bank  ▼. 
Stewart  (Stewart's  Case),  4  Bradf.  264,  4  Abb.  Pr.  403;  Wilder  v.  Keeler,  3 
Paige,  167,  23  A.  D.  781;  Rodgers  v.  Meranda,  7  Ohio  St.  179;  Smith  v.  Mal- 
lory,  24  Ala.  628, — holding  partnership  creditors  not  entitled  to  share  pari  passu 
with  separate  creditors  in  estate  of  deceased  partner;  Van  Wagner  v.  Chapman, 
29  Ala.  172,  holding  partnership  creditors  postponed  to  individual  creditors  in 
estate  of  deceased  partner  even  though  surviving  partner  insolvent;  Pohlman 
V.  Graves,  26  111.  405,  holding  on  assignment  of  firm  assets  for  benefit  of  cred- 
itors, firm  creditors  not  entitled  to  pursue  separate  estate  of  partners;  Re 
Wilcox,  94  Fed.  84,  holding  creditors  of  firm  not  entitled  to  be  satisfied  out 
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of  individual  insolvent  partner's  assets  until  after  satisfaction  of  separate  cred- 
itors, even  though  there  are  no  partnership  assets;  George  v.  Morrison,  93 
Md.  132,  48  Atl.  744,  holding  partnership  of  which  insolvent  debtor  was  member 
not  entitled  to  payment  of  its  claim  out  of  his  individual  estate  until  after 
payment  of  individual  creditors;  Very  v.  Clarke,  177  Mass.  62,  83  A.  S.  B. 
260,  58  N.  £.  151,  holding  the  insolvency  of  a  firm  did  not  entitle  the  creditors 
of  an  insolvent  corporation  to  set  off  as  against  a  claim  by  assignee  of  member 
of  insolvent  firm  a  claim  against  firm;  Re  Johnson,  2  Low.  Dec  129,  Fed.  Caa. 
No.  7,309,  on  right  of  joint  creditors  to  share  with  separate  creditors  where  no 
joint  estate  exists;  Ladd  v.  Griswold,  9  111.  25,  46  A.  D.  443,  holding  joint 
and  separate  creditors  might  pursue  separate  estate  equally  when  no  joint 
estate  and  no  solvent  partner. 

Cited  in  reference  note  in  33  A.  D.  762,  as  to  when  partner's  separate  prop- 
erty is  liable  for  partnership  debts. 

Cited  in  note  in  43  A.  S.  R.  368,  on  rights  of  partnership  creditors  to  separata 
property  of  partner  in  equitable  proceedings. 

—  Preference  of  firm  creditors  in  firm  estate. 

Cited  with  special  approval  in  Dahlgren  v.  Duncan,  7  Smedes  k  M.  280,  opinion 
of  lower  court  on  first  applying  separate  estate  of  partner  to  separate  creditors, 
and  joint  estate  to  joint  creditors. 

Cited  in  Egberts  v.  Wood,  3  Paige,  617,  34  A.  D.  236;  Bartlett  ▼.  Meyer- 
Schmidt  Grocer  Co.  65  Ark.  290,  45  8.  W.  1,065, — ^holding  equity  of  firm  cred- 
itors to  be  paid  out  of  firm  assets  in  preference  to  individual  creditors  not 
extinguished  by  assignment  preferring  creditors  of  latter  class;  Tallcott  v. 
Dudley,  5  111.  427,  holding  partnership  creditors  entitled  to  preference  over 
individual  creditor  of  bankrupt,  in  assets  of  bankrupt  firm. 

Cited  in  note  in  23  A.  S.  R.  868,  on  priorities  between  partnership  creditors 
and  individual  creditors. 

—  liien  of  IndiTldnal  Judgment  as  Junior  to  firm  debt. 

Cited  in  Meech  v.  Allen,  17  N.  Y.  300,  72  A.  D.  465;  Louden  v.  Ball,  93 
Ind.  232, — ^holding  lien  of  judgment  against  a  firm  upon  lands  of  individual 
member  not  displaced  by  lien  of  subsequent  judgment  against  partner  on  indi- 
vidual debt  so  as  to  give  priority  to  latter  judgment;  Bowen  v.  Billings,  13 
Neb.  439,  14  N.  W.  152,  holding  judgment  against  individual  partner  not  a 
lien  in  equity  as  against  firm  creditors  on  land  of  firm  held  in  partner's  name. 
Right  of  Joint  creditors  at  law  to  pursue  separate  estate  and  Tice  versa. 

Cited  in  Allen  v.  Wells,  22  Pick.  450,  33  A.  D.  757;  Cleghom  v.  Insurance 
Bank,  9  Ga.  319, — holding  joint  creditors  while  having  recourse  at  law  not 
postponed  from  sharing  in  separate  estate  as  against  separate  creditors;  Evans 
V.  Virgin,  69  Wis.  153,  33  N.  W.  669,  holding  separate  property  of  insolvent 
partner  liable  to  be  seized  by  firm  creditors  under  judgment  against  firm  in 
action  at  law;  Kirby  v.  Schoonmaker,  3  Barb.  Ch.  46,  49  A.  D.  160,  holding 
copartnership  creditors  might,  upon  a  judgment  against  all  members  of  a  firm 
for  a  partnership  debt,  levy  upon  individual  property  of  any;  Phillips  v.  Cook^ 
24  Wend.  389,  holding  on  execution  against  one  of  two  partners  sheriff  might 
seize  partnership  assets  to  satisfy  debt;  Niagara  County  Nat.  Bank  v.  Ix>rd, 
33  Hun,  557,  on  right  at  law  of  joint  creditors  to  pursue  separate  estate;  Berry 
V.  Harris,  22  Md.  30,  85  A.  D.  639,  holding  a  separate  creditor  might  at  law 
attach  partnership  assets  for  the  separate  debt  of  individual  partner;  Carlisle 
V.  McAlester,  3  Ind.  Terr.   164,  53  S.  W.  531,  holding  under  an  attachmaai 
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against  one  partner  an  officer  could  not  take  possession  of  partnership  property 

to  exclusion  of  possession  of  other  partners. 

Priority  as  between  liens  of  creditors  of  Arm  and  of  members. 

Cited  in  Smith  y.  Smith  Bros.  87  Iowa,  93,  43  A.  S.  R.  359,  54  N.  W.  73, 
holding  bona  fide  prior  mortgage  by  insolvent  firm  to  secure  pre-existing  in- 
debtedness contracted  by  the  several  partners  before  organization  of  firm  superior 
to  attachments  of  existing  creditors  of  firm;  Barrett  y.  Furnish,  21  Or.  17, 
£6  Pac.  861;  Fullam  v.  Abrahams,  29  Kan.  725, — holding  garnishment  of  debtor 
of  insolvent  member  of  insolvent  firm  by  firm  creditor  good  as  against  subse- 
quent garnishment  by  individual  creditor;  Washburn  t.  Bank  of  Bellows  Falls, 
19  Vt.  278,  holding  partnership  creditors  entitled  to  satisfaction  out  of  partner- 
ship assets  before  individual  creditors  who  had  secured  a  prior  attachment  on 
the  assets;  Re  Sandusky,  17  Nat.  Bankr.  Reg.  452,  Fed.  Gas.  No.  12,308,  holding 
lien  obtained  against  indiv^idual  partner's  separate  property  upon  judgment 
against  firm  before  bankruptcy  would  not  yield  to  equities  of  separate  creditors 
of  partner. 

Admlnlstrmtlon  of  estates  of  InsolTonts. 

Cited  in  Fox  v.  Merfeld,  81  Md.  80,  31  Atl.  583;  Carter  v.  Dennison,  7  Gill, 
157, — holding  assets  of  insolvent's  estate  are  administered  according  to  equi- 
table principles. 
Equtties  of  copartner  in  assets  of  Insolrent  partner. 

Cited  in  Payne  v.  Matthews,  6  Paige,  19,  29  A.  D.  738,  holding  solvent  sur- 
viving partner  paying  debts  of  insolvent  firms  entitled  to  share  pro  rata  in  assets 
of  deceased  insolvent  partner  with  his  separate  creditors;  Re  McLean,  15  Nat. 
Bankr.  Reg.  333,  Fed.  Cas.  No.  8,879,  holding  separate  estate  of  insolvent  partner 
not  subject  to  claim  of  bankrupt  copartner  until  after  satisfaction  of  separate 
creditors. 
Marshaling  assets. 

Cited  in  Jackson  v.  Sloan,  76  N.  C.  306,  holding  a  judgment  creditor  having 
a  lien  on  land  must  ordinarily  resort  for  satisfaction  to  the  part  remaining 
in  hands  of  debtor  before  resorting  to  part  sold. 

18  AM.  DEC.  ass,  BETTS  t.  UNION  BANK,  1  HARR.  A  6.  175. 
Parol  eridence  to  rary  terms  of  written  instrnment. 

Cited  in  Crowl  v.  Crowl,  17  Md  361;  Sewell  v.  Baxter,  2  Md.  Ch.  447,— 
holding  parol  inadmissible  to  vary  terms  of  deed;  Rapelye  v.  Anderson,  4  Hill, 
472,  on  admissibility  of  parol  evidence. 

Disapproved  in  McGehee  v.  Rump,  37  Ala.  651,  holding  parol  evidence  ad- 
missible to  show  that  instrument  purporting  to  be  bill  of  sale  was  contract 
of  exchange. 
—  To  show  consideration  for  instrument. 

Cited  in  Mead  v.  Steger,  5  Port.  (Ala.)  498,  holding  it  not  admissible  to 
show  consideration  different  from  that  expressed  in  note;  Galbreath  v.  Cook, 
30  Ark.  417,  holding  same  as  to  deed  attacked  by  creditors  for  fraud;  Smith 
▼.  Davis,  49  Md.  470,  holding  parol  evidence  admissible  on  part  of  party  charged 
with  fraud  to  show  consideration  was  as  recited;  Diggs  v.  McCullough,  69  Md 
592,  16  Atl.  453  (dissenting  opinion),  on  admissibility  of  evidence  to  show 
consideration  for  deed  impeached  for  fraud;  Re  Young,  3  Md.  Ch.  461;  Elysville 
Mfg.  Co.  T.  Okisko  Co.  1  Md.  C^.  392, — holding  evidence  of  a  different  con- 
sideration inadmissible  where  the  one  recited  in  the  deed  was  disproved;  CHiris- 
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topher  T.  Chriatophet,  64  Md.  583,  3  Atl.  296,  holding  evidence  to  show  thai 
consideration  for  deed  was  gift  inadmissible  where  a  money  consideration  was 
expressed  in  deed;  Benscotter  v.  Green,  60  Md.  327,  holding  admissible  to  ex- 
plain consideration  in  deed;  Duveneck  v.  Kutzer,  17  Tex.  Civ.  App.  677,  43  S.  W. 
541,  holding  parol  evidence  admissible  to  show  consideration  expressed  wa» 
actually  paid. 

Cited  in  reference  notes  in  20  A.  D.  153;  26  A.  D.  126,— on  parol  evidence 
as  to  consideration;  53  A.  D.  269,  on  parol  evidence  to  show  real  consideration 
of  deed. 

Cited  in  notes  in  30  A.  D.  116,  on  parol  evidence  as  to  consideration  clause 
of  deed;  20  L.R.A.  110,  on  parol  evidence  as  to  consideration  for  deed  in  action 
by  creditor  to  set  it  aside;  14  E.  R.  C.  752,  on  right  to  show  by  extrinsic  evi- 
dence a  consideration  not  expressed  or  additional  to  that  expressed  in  deed;. 
23  A.  D.  526,  on  parol  evidence  to  show  want  of  consideration;  21  A.  D.  674,. 
on  conclusiveness  of  consideration  stated  in  deed. 

Distinguished  in  Mayfield  v.  Kilgour,  31  Md.  240;  Chapman  v.  Alcock,  10 
Gill  &  J.  226, — holding  evidence  admissible  to  show  that  consideration  expressed 
in  a  note  attacked  as  fraudulent  was  true  consideration;  Glenn  v.  Randall, 
2  Md.  Ch.  220,  holding  evidence  was  admissible  to  show  consideration  expressed 
in  a  deed  impeached  for  fraud  was  paid  to  grantor's  creditors  with  his  knowledge 
and  consent. 

Disapproved  in  Tolman  v.  Ward,  86  Me.  303,  41  A.  S.  R.  556,  29  Ml.  1,081^ 
holding  marriage  might  be  given  in  evidence  as  the  consideration  for  a  deed 
expressed  to  be  for  a  money  consideration;  Columbia  Nat.  Bank  v.  Baldwin,  64 
Neb.  732,  90  N.  W.  890,  holding  the  grantee  in  a  deed  attacked  by  third  parties 
as  fraudulent  might  show  a  consideration  different  from  that  recited  in  the 
deed. 
When  antennptial  settlement  frandnlent  as  to  creditors. 

Cited  in  Wilson  v.  Prewett,  3  Woods,  631,  Fed.  Cas.  No.  17,828,  holding  ante- 
nuptial settlement  not  void  as  fraud  on  creditors  unless  both  parties  therete 
concur  in  or  have  notice  of  the  fraud. 

Cited  in  notes  in  1  L.R.A.  518,  on  antenuptial  agreements;  90  A.  S.  R.  609^ 
on  validity  of  antenuptial  settlement  as  against  husband's  creditors. 
Admissibility  of  evidence  to  repel  cliarge  of  fraud. 

Cited  in  Anderson  v.  Tydings,  3  Md.  Ch.  167,  holding  as  to  deed  attacked  for 
fraud,  collateral  evidence  was  admissible  to  rebut  fraud. 
Delivery  of  deed. 

Cited  in  reference  notes  in  47  A.  D.  540,  on  delivery  of  deed  in  ^laryland;  21 
A.  D.  361,  on  what  is  a  delivery  of  deed;  30  A.  D.  89;  44  A.  D.  707, — on  neces- 
sity and  suflSciency  of  delivery  of  deed. 

Cited  in  note  in  53  A.  S.  R.  538,  on  delivery  of  deed. 

18  AM.  DEC.  888,  JOULY  t.  BAIiTIMORE  EQUITABLE  SCO.  1  HABR. 

*  6.  206. 
Oonstmction  of  insurance  policy. 

Cited  in  note  in  14  £.  R.  C.  20,  on  rules  of  construction  of  contracts  of  in- 
surance. 
Implied  right  of  insured  to  repair  premises. 

Cited  in  Townsend  v.  Northwestern  Ins.  Co.  18  N.  Y.  168,  holding  the  risk 
incident  to  the  making  of  necessary  repairs  is  assumed  by  insurers  in  the  absence 
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of  any  stipulatiQii  to  the  contrary;  Wall  t.  East  River  Mut.  Ins.  Co.  7  N.  Y.  Z70, 
on  right  of  insured  to  repair  premises  in  absence  of  stipulation. 
ATOIdance  of  insurance  by  repairing  premises. 

Cited  in  Allen  v.  Mutual  F.  Ins.  Co.  2  Md.  Ill,  holding  that  alterations  and 
improvements  must  create  material  increase  of  risk  to  defeat  policy;  Garrebrant 
V.  Continental  Ins.  Co.  (N.  J.)  12  L.RJL(N.S.)  443,  67  Atl.  90,  holding  use  of 
gasolene  torch  in  removing  old  paint  where  the  work  had  continued  for  less 
than  time  allowed  for  repairs,  did  not  avoid  policy. 

Cited  in  reference  notes  in  55  A.  D.  369,  on  alteration  of  insured  premises; 
41  A.  D.  497,  on  alterations  or  repairs  in  insured  property  as  affecting  risk. 

Cited  in  note  in  66  A.  S.  R.  699,  on  increase  of  hazard  avoiding  policy,  by  ad- 
dition to  or  alteration  of  premises. 
Avoidance  of  insurance  by  change  of  condition  of  property. 

Cited  in  Plinsky  v.  Germania  F.  k  M.  Ins.  Co.  32  Fed.  47,  holding  removal  of 
insured  goods  to  basement  from  first  floor  was  not  such  a  material  increase  of 
risk  as  to  avoid  policy. 

Cited  in  notes  in  66  A.  8.  R.  692,  on  what  constitutes  an  increase  of  hazard 
avoiding  fire  insurance  policy;  66  A.  S.  R.  697,  on  increase  of  hazard  avoiding 
policy,  as  question  for  jury. 
Risk  and  conditiona  assumed  by  failure  of  insurer  to  Inquire. 

Cited  in  Dooly  v.  Hanover  F.  Ins.  Co.  16  Wash.  155,  68  A.  S.  R.  26,  47  Pac.  607, 
holding  on  oral  application  where  no  questions  were  asked  about  title,  a  con- 
dition in  policy  that  insured  be  owner  in  fee  was  waived;  Clark  v.  Manufacturers' 
Ins.  Co.  8  How.  235,  12  L.  ed.  1,061,  on  assumption  of  knowledge  of  oonditionn 
of  risk  by  failure  to  inquire  of  insured;  Penn.  Mut.  L.  Ins.  Co.  v.  Mechanics' 
Sav.  Bank  k  T.  Co.  38  L.R.A.  33,  19  C.  C.  A.  286,  37  U.  S.  App.  692,  72  Fed.  413, 
holding  failure  to  disclose  insurance  in  mutual  companies  not  a  misrepresenta- 
tion. 

18  AM.  DEC.  205,  liAMMOTT  T.  GIST,  8  HARR.  &  G.  4SS. 
Statute  of  frauds. 

Cited  in  reference  note  in  41  A.  D.  489,  on  construction  of  provision  of  stat- 
ute of  frauds  requiring  contracts  not  to  be  performed  within  the  year  to  be  in 
writing. 

Cited  in  notes  in  32  A.  D.  155,  on  application  of  statute  of  frauds  to  surrender 
of  lands;  93  A.  D.  90,  on  what  contracts  are  within  statute  of  frauds  because 
not  to  be  performed  within  one  year. 
—  Parol  agreement  between  landlord  and  tenant. 

Distinguished  in  Lamar  v.  McNamee,  10  Gill  ft  J.  116,  32  A.  D.  152,  holding 
parol  agreement  whereby  tenant  gave  up  the  unexpired  term,  being  executed  by 
tenant  was  enforceable. 

18  AM.  DEC.  a97,  OAUSTEN  t.  BURKS,  2  HARR.  A  G.  205. 
Right  to  sue  codebtor. 

Cited  in  Hamilton  ▼.  Conine,  28  Md.  635,  92  A.  D.  724,  holding  one  tenant 
could  not  maintain  action  against  cotenant  for  personal  services  rendered  by 
him  in  making  sale  of  common  property;  Bailey  k  Storm  y.  Bancker,  3  Hill» 
188,  38  A.  D.  625,  holding  a  stockholder  could  not  maintain  an  action  against  the 
ethers  to  recover  for  a  debt  due  from  the  whole. 
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Cited  in  reference  notes  in  35  A.  D.  136,  on  right  to  sue  partner  at  law; 
26  A.  D.  413,  on  right  to  sue  copartner  for  services  rendered  partnership;  25  A. 
D.  263,  on  quantum  meruit  under  special  contract. 

Distingoished  in  Grigsby  v.  Nance,  3  Ala.  347,  holding  one  partner  might  tilt 
another  on  a  note  given  by  latter  as  contribution  to  capital  of  firm. 

18  AM.  DEC.  S02,  WATERS  t.  RIIiET,  2  HARR.  *  O.  805. 
Right  to  reTive  in  eqnity  remedy  lost  at  law. 

Cited  in  Pickersgill  v.  Lahens,  15  Wall.  140,  21  L.  ed.  119,  holding  estate  of 
surety  being  discharged  by  his  death  cannot  be  charged  in  equity;  United  States 
V.  Archer,  1  Wall.  Jr.  173,  Fed.  Cas.  No.  14,464,  holding  same  of  obligation 
of  surety  discharged  at  law,  in  absence  of  fraud  and  accident;  United  State? 
V.  Price,  9  How.  83,  13  L.  ed.  56,  on  surety's  legal  obligation  not  being  extended 
by  equity. 

Cited  in  reference  note  in  32  A.  D.  695,  on  refusal  of  equity  to  interfere  where 
remedy  at  law  is  adequate. 
Contribution  between  snretles. 

Cited  in  reference  notes  in  26  A.  D.  266;  27  A.  D.  612;  32  A.  D.  96,— on  con- 
tribution between  sureties;  40  A.  D.  431,  on  right  to  contribution  among  co- 
sureties. 

Cited  in  note  in  9  L.ILA.  411,  on  contribution  between  cosureties. 
•»  Discharge  of  surety's  estate  by  bis  death. 

Cited  in  Helmer  v.  St.  John,  8  Hun,  166,  holding  representative  of  deceased 
joint  obligor  not  liable  to  contribution  to  surviving  obligor;  Kennedy  v.  Car- 
penter, 2  Whart.  344,  holding  representative  of  deceased  one  of  two  joint  in- 
dorsers  of  subsequently  dishonored  note,  not  liable  to  holder. 

Cited  in  reference  notes  in  56  A.  D.  107,  on  suit  against  executors  of  deceased 
cosurety  for  contribution;  22  A.  D.  220,  on  effect  of  surety's  death  on  obligation 
of  survivor;  77  A.  D.  388,  on  liability  of  surety's  personal  representatives  to 
cosurety  for  contribution. 

Cited  in  notes  in  10  A.  S.  R.  644,  on  right  of  surety  to  contribution  from  estate 
of  deceased  cosurety;  68  A.  D.  764,  on  death  of  one  cosurety  as  affecting  his 
liability  to  contribution. 

Distinguished  in  Keller's  Estate,  1  Leg.  Chron.  190,  holding  by  statute  estate 
of  surety  not  discharged  from  debt  in  which  he  had  no  pecuniary  interest. 

Disapproved  in  Johnson  v.  Harvey,  84  N.  Y.  363,  38  A.  R.  515,  holding  death 
of  cosurety  does  not  relieve  his  estate  from  liability  to  contribute. 
Surety's  obligation  on  a  bond. 

Cited  in  State  use  of  Howard  County  v.  Hill,  88  Md.  Ill,  41  Atl.  61,  holding 
obligation  of  surety  on  official  bond  strictly  eonstrued;  United  States  v.  Prioe^ 
9  How.  83,  13  L.  ed.  56    (dissenting  opinion) ;  Olmsted  v.  Olmsted,  38  Conn. 
309  (dissenting  opinion),— on  sureties'  liability. 
Obligation  of  bond  Tariant  from  statutory  form. 

Cited  in  Sheppard  v.  Collins,  12  Iowa,  570,  holding  a  bond  not  authorised  1^ 
statute  not  invalid  when  it  does  not  contravene  public  policy  or  the  statute. 

18  AM.  DEC.  800,  BERRY  T.  GRIFFITH,  8  HARR.  *  6.  SS7. 
When  sheriff  may  amend  returns. 

Cited  in  Jarboe  v.  Hall,  37  Md.  345,  holding  application  to  amend  sherifTs 
return  to  fieri  facias  at  next  term  subsequent  to  motion  to  set  it  aside  not  made 
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too  late;  Main  v.  Lynch,  54  Md.  058,  holding  return  in  attachment  might  be 
amended  at  any  time  during  the  trial  and  before  the  jury  retired;  Tiffany  v. 
Glover,  3  G.  Greene,  387  (dissenting  opinion),  on  sheriff's  right  to  amend 
return. 

Cited  in  reference  notes  in  24  A.  D.  39;  26  A.  D.  689;  29  A.  D.  499; 
41  A.  D.  363,^-on  amendments  to  returns  of  writs. 

Cited  in  note  in  13  A.  D.  174,  on  right  to  amend  returns  to  writs. 
Duty  of  sheriff  to  amend  return. 

Disapproved  in  Flynn  v.  Kalamazoo  Circuit  Judge,  138  Mich.  126,  101  N.  W. 
222,  4  A.  &.  E.  Ann.  Cas.  1140,  denying  right  of  court  to  compel  sheriff  to  amend 
his  return. 
Necessity  and  solBclency  of  levy  to  support  sale. 

Cited  in  Waters  v.  Duvall,  11  Gill  &  J.  37,  33  A.  D.  693,  holding  that  sheriff 
might  not  sell  property  on  which  he  had  not  made  a  valid  levy. 

Cited  in  reference  note  in  20  A.  D.  241,  on  sheriff's  power  to  sell  property  not 
levied  on. 

Cited  in  notes  in  33  A.  D.  697,  on  necessity  of  levy  to  sustain  sale;  21  L.R.A. 
42,  on  title  of  purchaser  at  execution  or  judicial  sale  as  affected  by  judgment 
and  execution  and  levy. 
SuiBciency  of  sheriff's  return. 

Cited  in  Duvall  v.  Waters,  1  Bland,  Ch.  569,  18  A.  D.  350,  holding  on  sale 
of  lands  under  a  fieri  facias  sheriff  should  in  hi^  return  sufficiently  describe  the 
lands  sold;  Textor  v.  Shipley,  86  Md.  424,  38  Atl.  932,  holding  description  in  a 
levy  on  property  sufficient  if  by  it  the  property  may  be  readily  located. 

Cited  in  reference  notes  in  37  A.  D.  561,  on  sufficiency  of  sheriff's  return  of 
execution;  40  A.  D.  656,  on  sufficiency  of  description  in  return  of  execution; 
27  A.  D.  524,  on  certainty  of  description  in  sheriff's  levy>  return,  or  deed. 
Validity  of  sale  of  parcels  in  mass. 

Cited  in  Nesbitt  v.  Dallam,  7  Gill  &  J.  494,  28  A.  D.  236,  holding  sale  in  mass 
of  several  lots  which  were  separate  and  distinct,  prima  facie  void;  Dyer  v.  Bos- 
well,  39  Md.  465,  holding  sale  of  land  for  taxes  void  where  no  attempt  was  made 
to  sell  a  portion  capable  of  being  sold  separately  and  of  sufficient  value  to 
pay  the  taxes;  Thomas  v.  Fewster,  95  Md.  446,  52  Atl.  750,  holding  mortgage 
sale  of  land  would  be  set  aside  where  a  very  much  larger  sum  would  have 
been  realized  if  the  tract  had  been  divided  into  lots. 

Cited  in  reference  note  in  52  A.  D.  645,  on  invalidity  of  sale  of  more  than 
enough  land  to  satisfy  judgment. 
Identity  of  property  sold  by  sheriff. 

Cited  in  Wright  v.  Orrell,  19  Md.  151,  holding  that  a  purchaser  of  property 
at  a  sheriff's  sale  might  deduce  his  title  from  any  part  of  the  official  proceed- 
ings of  the  sheriff  identifying  the  land. 

18  AM.  DEC.  SIS,  WOIiF  t.  WOIiF,  S  HARR.  A  G.  S82. 
Privilege  against  incriminating  questions. 

Cited  in  Dennison  v.  Yost,  61  Ind.  139,  holding  defendant  not  compelled  to 
answer  charges  in  a  bill  that  would  render  him  liable  to  criminal  prosecution. 

Cited  in  reference  note  in  75  A.  D.  229,  on  duty  of  defendant  in  equity  as  to 
making  discovery  in  answer  to  bill,  which  would  subject  him  to  criminal  prose- 
eution. 

Am.  Dec  Vol.  III.— 35. 
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When  a  bill  of  dlscoyery  will  lie. 

Cited  in  Heinz  v.  Twenty-Sixth  German-American  Bldg.  Asso.  95  Md.  160, 
61  Atl.  951;  Parrott  v.  Chestertown  Nat.  Bank,  88  Md.  516,  41  AtL  1067,— 
holding  bill  of  discovery  lies  to  obtain  information  proper  for  the  defense  of  a 
suit  about  to  be  brought  against  complainant;  Atlantic  Ins.  Co.  v.  Liuiar,  1 
Sandf.  Ch.  91,  holding  defendant  at  law  might  file  a  bill  of  discovery  for  the 
purpose  of  rebutting  evidence  necessary  to  plaintiff's  action;  Frawley  v.  Cos- 
grove,  83  Wis.  441,  53  N.  W.  689,  on  when  bill  of  discovery  would  lie. 

Cited  in  reference  notes  in  22  A.  D.  292,  as  to  when  discovery  may  be  had; 
32  A.  D.  172,  as  to  when  party  is  entitled  to  discovery;  45  A.  D.  307,  on  right 
to  discovery  in  equity  to  aid  action  or  defense  at  law. 
Right  to  appeal  from  order  overruling  a  demurrer. 

Cited  in  Chappeil  v.  Funk,  57  Md.  465,  holding  that  an  appeal  would  li« 
from  an  order  overruling  a  demurrer;  Darcey  v.  Bayne,  105  Md.  365,  10 
L.It.A.(N.6.)  863,  66  Atl.  434,  holding  same  as  to  demurrer  to  bill  in  equity. 

18  AM.  DEO.  S16,  HOTE  v.  PENN,  2  HARR.  &  G.  47S. 
FuU  liability  of  Joint  debtor. 

See  Binford  v.  Alston,  15  N.  C.  (4  Dev.  L.)  361,  holding  that  where  sdre 
facias  to  revive  judgment  issues  against  three,  and  two  only  are  summoned 
because  the  third  is  out  of  state  and  insolvent,  execution  may  issue  against 
the  two. 

18  AM.  DEO.  S17,  OSGOOD  v.  IjEWIS,  2  HARR.  &  G.  495. 
Curing  defects. 

Cited  in  reference  note  in  39  A.  D.  368,  on  curing  defect  in  declaration. 

Cited  in  notes  in  59  A.    D.  320;  23  L.  ed.  U.  S.  491,~-on  what  defects  are  cured 
by  verdict. 
Immateriality  of  scienter  in  express  warranty. 

Cited  in  Adler  v.  Robert  Portner  Brewing  Co.  66  Md.  27,  2  Atl.  918; 
House  V.  Fort,  4  Blackf.  293, — ^holding  in  suit  on  breach  of  express  warranty, 
averments  of  fraud  and  deceit  immaterial;  Shippen  v.  Bowen,  122  U.  S.  575, 
30  L.  ed.  1172,  7  Sup.  Ct.  Rep.  1283,  holding  it  imnecessary  to  allege  or  prove 
a  scienter  in  action  for  the  breach  of  an  express  warranty;  Munroe  v.  Pritchett, 
16  Ala.  785,  50  A.  D.  203,  holding  in  action  for  damages  for  false  representation 
in  sale  of  land  not  necessary  to  prove  vendor  was  aware  of  falsity  of  representa- 
tion. 
What  constitutes  express  warranty. 

Cited  in  Potomac  S.  B.  Co.  v.  Harlan  &  H.  Co.  66  Md.  2,  4  Atl.  903;  Haw- 
kins  V.  Caldwell,  10  111.  36, — ^holding  affirmation  of  quality  of  thing  sold  by 
seller  at  time  of  sale  for  purpose  of  inducing  sale,  and  relied  on  by  buyer,  con- 
stitutes an  express  warranty;  Ricks  v.  Dillahunty,  8  Port.  (Ala.)  134;  Ed- 
wards V.  Marcy,  2  Allen,  486, — on  when  express  warranty  presumed. 

Cited  in  reference  notes  in  34  A.  D.  110,  on  what  affirmations  amount  to  a 
warranty;  58  A.  D.  152,  on  warranty  constituted  by  express  affirmation  of  fact; 
73  A.  D.  181,  on  necessity  of  particular  form  of  words  to  constitute  warranty; 
11  A.  S.  R.  879,  on  sufficiency  of  words  to  constitute  warranty  in  contract  of 
sale. 

Cited  in  note  in  6  LJt.A.  374«  on  what  constitutes  an  express  warranty  on  salt 
of  goods. 
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—  Naming  or  desc^binsr  thing  as  warranty  of  it. 

Cited  in  Richmond  Trading  &  Mfg.  Co.  t.  Farquar,  8  Blackf.  89  holding  it  an 
express  warranty  when  quality  of  wool  was  marked  on  sacks  and  described  in 
invoice  as  of  certain  quality;  Vaughan  v.  Matlock,  23  Ark.  9,  holding  same  where 
leased  premises  for  purpose  of  securing  a  fireproof  warehouse,  were  described 
in  lease  as  fireproof;  Gunther  t.  Atwell,  19  Md.  167,  holding  designation  of 
tobacco  sold  as  of  a  particular  kind  not  warranty  of  quality;  Henshaw  ▼.  Robins, 
9  Met.  83,  43  A.  D.  367,  holding  goods  described  or  designated  in  bill  of  sale 
by  name  well  understood  are  warranted  to  be  what  they  are  described  to  be; 
Gould  V.  Stein,  149  Mass.  570,  14  A.  S.  R.  456,  6  L.RJ^.  213,  22  N.  E.  47,  holding 
sale  of  "Ceara  scrap  rubber,  as  per  samples— of  second  quality"  imported  war- 
ranty of  conformity  to  sample  and  of  quality;  Ellis  ▼.  Riddick,  34  Tex.  Civ. 
App.  256,  78  S.  W.  719,  holding  same  of  agreement  that  cane  sold  would  be 
"sound,  sweet,  and  merchantable;"  Hobart  v.  Young,  63  Vt.  363,  12  L.R.A.  693, 
21  Atl.  612,  holding  same  of  description  of  horse  in  bill  of  sale  as  "sound  and 
kind"  when  the  vendor  had  during  negotiations  declared  the  horse  sound. 

Cited  in  reference  notes  in  28  A.  D.  101;  43  A.  D.  372,— on .  description  in  bill 
of  parcels  as  warranty. 
Implied  warranty  of  goods. 

Cited  in  reference  notes  in  33  A.  D.  441;  16  A.  S.  R.  768,— on  warranties  on 
sales  of  personalty;  13  A.  D.  425;  23  A.  D.  101,— on  implied  warranty  in  sale  of 
chattels;  62  A.  D.  343,  on  warranty  as  essential  to  recovery  for  defect  of  article 
purchased;  90  A.  D.  426,  on  fraud  or  warranty  as  determining  applicability  of 
rule  of  caveat  emptor. 

Cited  in  notes  in  6  A.  D.  424,  on  implied  warranty  on  sale  of  chattel;  23 
E.  R.  C.  492,  on  implied  warranty  on  sale  of  food  for  inunediate  consumption; 
43  A.  D.  680,  on  implication  of  warranty  from  sound  price  paid  for  goods; 
102  A.  S.  R.  613,  on  implied  warranty  of  quality  on  sale  of  goods  by  sample. 

—  As  to  kind  or  quality. 

Cited  in  Rice  v.  Forsyth,  41  Md.  389,  denying  warranty  on  sale  of  chattels 
as  to  quality  when  parties  have  equal  opportunity  for  inspection;  Homer  ▼• 
Parkhurst,  71  Md.  110,  17  Atl.  1027,  holding  same  in  absence  of  fraud  or  ex- 
press warranty;  Bunch  v.  Weil,  72  Ark.  343,  65  L.R.A.  80,  80  S.  W.  582,  holding 
filling  of  order  for  flour  of  certain  quality,  implied  warranty  of  the  quality; 
Wolcott  V.  Mount,  36  N.  J.  L.  262,  13  A.  R.  438,  holding  same  of  garden  seeds 
sold  as  of  a  certain  kind  and  quality;  Queen  City  Glass  Co.  v.  Pittsburg  Clay 
Pot  Co.  97  Md.  429,  55  Atl.  447,  implying  warranty  of  goods  sold  by  manufacturer 
as  reasonably  fit  for  use  contemplated. 

Cited  in  notes  in  11  L.R.A.  681,  on  implied  contract  on  sale  of  chattel  as  of 
a  particular  kind  or  description;  64  A.  D.  145,  on  implied  warranty  of  quality 
in  sale  of  goods;  22  L.RJL.  188,  on  implied  warranty  of  fitness  of  property 
bought  for  special  purpose  in  case  of  executed  or  executory  contract;  22  L.RJL. 
195,  on  effect  of  inspection  on  implied  warranty  of  fitness  of  property  bought 
for  special  purpose. 

Distinguished  in  Hart  v.  Wright,  17  Wend.  267,  holding  general  sale  of  mer- 
chandise for  a  sound  price  did  not  raise  an  implied  warranty  as  to  fitness  for 
all  purposes  to  which  ordinarily  applied. 

—  As  to  title. 

Cited  in  Heskett  ▼.  Borden  Min.  Go.  10  Md.  179,  holding  on  sale  of  personalt]^' 
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there  was  implied  warranty  of  title;  Rockwell  T.  Young,  60  M<L  563,  on  implied 

warranty  of  title. 

liiabllity  of  seller  for  latent  defects. 

Cited  in  Farren  ▼.  Dameron,  99  Md.  323,  105  A.  8.  R.  297,  58  Atl.  367,  holding 
in  absence  of  express  warranty  seller  who  is  not  the  manufacturer  is  not  liable 
for  latent  defects  developed  after  inspection  and  acceptance  by  buyer;  Cornelius 
V.  Molloy,  7  Pa.  293,  holding  sale  of  metal  as  copper  the  vendor  knowing  it  to 
be  a  composition  rendered  him  liable;  Snowden  v.  Warder,  3  Rawle,  101,  holding 
evidence  admissible  to  show  that  by  usage  on  the  sale  of  cotton,  vendor  was  to 
answer  to  vendee  for  latent  defects,  although  there  be  no  warranty  or  fraud. 

Explained  in  Hyatt  v.  Boyle,  5  Gill  &  J.  110,  25  A.  D.  276,  holding  seller  not 
liable  for  defects  in  goods  on  implied  warranty  of  quality  where  the  vendee  had 
an  opportunity  to  inspect  and  there  was  no  express  warranty. 
Existence  of  warranty  as  Jury  question. 

Cited  in  Lander  v.  Sheehan,  32  Mont.  25,  79  Pac.  406;  Borrekins  v.  Bevan, 
3  Rawle,  23,  23  A.  D.  85;  Congar  v.  Chamberlain,  14  Wis.  258;  Horn  v.  Buck, 
48  Md.  358, — holding  in  oral  contracts  question  is  for  jury  whether  there  had 
been  warranty;  Shippen  v.  Bowen,  122  U.  8.  575,  30  L.  ed.  1172,  7  Sup.  Ct. 
Rep.  1283,  on  when  jury  may  decide  question  of  warranty. 
Actionable  false  representations. 

Cited  in  Stone  v.  Denny,  4  Met.  151,  holding  false  representations  made  under 
belief  that  they  were  true,  not  grounds  for  action. 
Waiver  of  breach  of  contract  by  suing  in  tort. 

Cited  in  Memphis  v.  Brown,  1  Flipp.  188,  Fed.  Cas.  No.  9,415,  on  waiver  of 
breach  of  contract. 

18  AM.  DSC.  S27,  JONES  v.  JONES,  1  BIjAND,  OH.  44S. 
liien  of  state  on  property  of  debtor. 

.  Cited  in  Hodges  v.  Mulliken,  1  Bland,  Ch.  503,  holding  lien  of  the  state  com- 
mences with  institution  of  the  suit  and  not  from  date  of  judgment;  Ridgely  v. 
Iglehart,  3  Bland,  Ch.  540,  on  the  lien  which  the  state  may  have. 

Cited  in  reference  notes  in  46  A.  S.  R.  937,  on  devolution  of  King's  preference 
upon  state;  26  A.  D.  575,  on  preference  of  debts  due  state  in  settlement  of  deced- 
ents' estates. 

Cited  in  notes  in  29  L.R.A.  243,  on  what  priority  of  states  in  payment  from 
assets  of  debtor  is  based;  29  L.R.A.  248,  as  to  when  priority  of  state  in  payment 
from  assets  of  debtor  attaches  and  how  it  is  devested. 
liien  of  Judgment. 

Cited  in  reference  notes  in  23  A.  D.  778,  on  lien  of  judgments;    19  A.  D. 
748;  22  A.  D.  279;  84  A.  D.  510,— on  lien  of  judgment  on  realty;  29  A.  D.  754, 
on  judgment  lien  after  revival  of  judgment. 
—  When  attaches. 

Cited  in  Anderson  v.  Tuck,  33  Md.  225,  holding  judgment  a  lien  on  real  estate 
only  from  date  of  entry  in  docket;  McMahan  v.  Green,  12  Ala.  71,  46  A.  D. 
242,  on  when  judgment  lien  attaches. 

Cited  in  reference  notes  in  41  A.  D.  626;  47  A.  D.  717;  89  A.  D.  1M»,— as 
to  when  judgment  liens  attach. 

Cited  in  note  in  38  L.R.A.  250,  on  priority  of  judgment  o^er  oonveyanee  made 
after  beginning  of  term. 
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When  lien  of  execution  commences. 

Cited  in  reference  notes  in  27  A.  D.  277 ;  65  A.  D.  503, — as  to  time  from  which 
«Kecation  lien  binds  property;  27  A.  D.  103,  528,  as  to  time  from  which  execution 
binds  personalty;  25  A.  D.  154,  on  time  when  execution  bound  defendant's  goods; 
86  A.  D.  783,  as  to  whether  execution  creditor  has  lien  upon  personal  property 
before  levy. 

Cited  in  notes  in  24  A.  D.  454;   11  E.  R.  C.  628,— as  to  when  lien  of  writ 
of  execution  attaches. 
fiffect  of  death  of  del>tor  on  lien  of  Judgment  or  execution. 

Cited  in  Barber  v.  Peay,  31  Ark.  392,  holding  a  lien  acquired  on  particular 
property  of  a  debtor  may  be  enforced  after  his  death  by  a  revival  of  the  judgment. 

Cited  in  reference  notes  in  52  A.  D.  378,  on  elTect  of  death  of  defendant  on 
judgment  lien;  62  A.  S.  R.  198,  on  judgment  lien  after  death  of  defendant; 
48  A.  D.  706,  on  issuance  of  execution  after  death  of  defendant;  22  A.  D.  329; 
38  A.  D.  465, — on  effect  of  death  of  defendant  after  issuance  or  levy  of  writ; 
56  A.  D.  436,  on  effect  on  sheriff's  power  to  levy  or  sell  of  death  of  judgment 
debtor  before  or  after  execution  issued;  68  A.  D.  186,  on  effect  at  common 
l&w  of  defendant's  death  after  teste  and  before  issuance  of  fieri  facias. 

Cited  in  notes  in  89  A.  D.  242,  on  judgment  lien  after  defendant's  death; 
61  L.RJL.  385,  on  effect  of  death  of  sole  judgment  debtor  after  levy  but  before  sale. 
Priority  between  executions. 

Cited  in  reference  notes  in  22  A.  D.  328,  on  lien  of  execution  and  its  priority; 
34  A.  D.  116,  on  priority  in  case  of  several  executions. 
What  subject  to  levy. 

Cited  in  reference  notes  in  28  A.  D.  268,  on  property  subject  to  attachment 
or  execution;  39  A.  D.  184,  on  right  to  levy  upon  money;  49  A.  D.  233,  on 
liability  of  lands  to  execution  at  common  law;  18  A.  D.  370,  on  right  to  seize 
lands  at  common  law  and  sell  under  execution. 

—  Money  or  other  property  in  custody  of  law. 

Cited  in  Hill  v.  La  Crosse  &  M.  R.  Co.  14  Wis.  291,  80  A.  D.  783;  Hardy 
T.  Tilton,  68  Me.  195,  28  A.  R.  34, — holding  sheriff  might  not  levy  on  money 
in  his  hands,  collected  on  execution,  although  the  latter  was  against  the  party 
for  whom  the  money  had  been  collected;  Tuck  v.  Manning,  150  Mass.  211,  5 
L.R.A.  666,  22  N.  E.  1001,  holding  creditor  who  had  acquired  neither  an  assign- 
ment of,  nor  a  Ijen  upon,  a  fund  paid  into  court  for  their  debtor  in  a  suit  to 
which  they  were  not  parties,  cannot  intervene  and  obtain  the  money;  Brown 
V.  Wallace,  2  Bland,  Ch.  585,  on  right  to  seize  money  in  custody  of  law. 

Cited  in  reference  notes  in  42  A.  D.  362,  on  right  to  attach  money  in  sheriff's 
hands;  24  A.  D.  63*4,  on  right  to  levy  on  property  in  custody  of  law. 

Cited  in  notes  in  23 'A.  D.  180,  on  right  to  levy  upon  money  in  custody  of  law; 
55  A.  D.  264,  as  to  whether  money  in  officer's  hands  is  subject  to  attachment. 

—  Equitable  Interest. 

Cited  in  Coombs  v.  Jordan,  3  Bland,  Ch.  284,  22  A.  D.  236,  holding  that  an 
equitable  interest  in  land  was  subject  to  levy  and  sale  on  execution. 
Rlgfht  to  compel  officer  to  brinj^  money  Into  court. 

Cited  m  Briggs  v.  Planters'  Bank,  Freem.  Ch.  (Miss.)  574,  holding  court 
could  not  require  sheriff  to  bring  surplus  money  into  court  when  his  process 
directed  its  payment  into  another  court. 

Cited  in  reference  notes  in  92  A.  S.  R.  688,  on  compelling  sheriff  to  bring 
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money  raised  on  execution  into  court;  25  A.  D.  509,  on  directing  sherifif  to  bring 
into  court  for  distribution  money  made  on  execution  from  another  court. 

Cited  in  note  in  57  A.  D.  420,  as  to  when  court  may  compel  sheriff  to  bring 
into  court  money  raised  on  execution. 
Propriety  of  fieri  facias  to  enforce  Judgment. 

Cited  in  Gill  v.  State,  39  W.  Va.  479,  45  A.  S.  R.  928,  26  L.R.A.  655,  20  8.  K 
568,  holding  writ  of  fieri  facias  upon  a  judgment  for  a  fine  would  run  against 
the  real  estate  of  party  convicted. 
Conyerslon  of  land  into  personalty. 

Cited  in  Cooksey  v.  Bryan,  2  App.  D.  C.  667,  holding  an  intent  on  part  of 
wife   to  convert  realty   into   personalty,  when  in   that  case  it  would   become 
property  of  husband,  would  not  be  presumed;   Williams's  Case,  3  Bland,  Ch. 
186,  on  when  land  may  be  changed  into  personalty. 
Devolution  of  choses  in  action  on  death  of  husband. 

Cited  in  Hammond  v.  Hammond,  2  Bland,  Ch.  306,  holding  choses  in  action 
not  reduced  to  possession  during  life  passed  to  wife;   Iglehart  v.  Armiger,   1 
Bland,  Ch.  519,  holding  proceeds  of  an  estate  allotted  to  husband  during  life, 
but  not  reduced  to  possession  on  his  death,  passed  to  his  wife. 
Private  rights  in  property  as  respects  the  public. 

Cited  in  West  River  Bridge  Co.  v.  Dix,  6  How.  507,  12  L.  ed.  535,  on  nature 
of  private  property  in  lands  as  respects  the  public. 

18  AM.  DEC.  844,  FORNSHIIili  v.  MURRAY,  1  BliAND,  CH.  479. 
Nature  of  marriage  contract. 

Cited  in  reference  notes  in  58  A.  D.  63,  on  marriage  as  a  civil  contract;  19 
A.  S.  R.  409,  on  what  constitutes  marriage. 
Validity  of  marriage. 

Cited  in  reference  notes  in  16  A.  S.  R.  572,  on  necessity  of  consent  to  valid 
marriage;  34  A.  D.  687,  on  invalidation  of  marriage  by  want  of  consent. 

Cited  in  note  in  79  A.  S.  R.  370,  on  validity  of  marriage  without  consent  or  ob- 
tained by  force  or  duress. 
SIvldence  of  marriage. 

Cited  in  reference  notes  in  22  A.  D.  163,  on  cohabitation  as  evidence  of  mar- 
riage; 26  A.  D.  484,  on  cohabitation  as  presumptive  evidence  of  marriage  rela- 
tion; 22  A.  D.  72,  on  cohabitation  and  reputation  as  evidence  of  marriage;  79  A. 
S.  R.  812,  on  cohabitation  and  reputation  as  marriage  and  as  proof  of  nuur- 
riage. 

Cited  in  note  in  48  A.  D.  116,  on  evidence  of  marriage  in  criminal  oases. 
Legislative  divorces. 

Cited  in  reference  notes  in  49  A.  D.  474,  on  legislative  divorces  in  Maryland; 
66  A.  D.  732,  on  power  of  legislature  to  grant  divorces. 
Grant  of  alimony. 

Cited  in  reference  notes  in  20  A.  D.  423,  on  alimony  and  maintenance;  28  A. 
D.  55,  442;  42  A.  S.  R.  398,— on  authority  to  grant  alimony. 

Cited  in  notes  in  60  A.  D.  666,  on  allowance  of  alimony  without  divorce;  77 
A.  S.  R  231,  on  right  to  maintain  separate  suit  for  maintenance  independent  of 
suit  for  divorce. 

Jurisdiction  of  chancery  to  determine  validity  of  marriage. 

Cited  in  Stebbins  v.  Anthony,  5  Colo.  348,  on  when  chancery  courts  may  en- 
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quire  into  Faliditj  of  marriages;  Ridgely  v.  Ridgely,  79  Md.  298,  26  L.RJL  800, 
29  Atl.  597,  holding  equity  had  jurisdiction  to  annul  marriages  procured  by 
fraud  or  coercion;  Winder  v.  Diffenderffer,  2  Bland,  Ch.  166,  on  jurisdiction  of 
chancery  courts. 

Cited  in  note  in  26  L.RJI.  801,  on  jurisdiction  of  chancery  to  decree  nullity 
or  dissolution  of  marriage. 
Mode  of  questioning  Toidable  marriage. 

Cited  in  note  in  44  A.  D.  64,  on  mode  of  questioning  Toidable  marriages. 
Groand  for  setting  aside  marriage. 

Cited  in  Le  Brun  v.  Le  Brun,  66  Md.  496,  holding  existing  marriage  is  to  be 
set  aside  only  upon  the  strictest  proof  of  its  inyalidity;  Bowmaa  t.  Little,  101 
Md.  273,  61  Atl.  223,  holding  strict  proof  required  of  antecedent  marriage  when 
it  invalidates  subsequent  formal  marriage. 
Riglit  to  annul  bigamous  marriage  after  death  of  one  of  parties. 

Cited  in  Rawson  ▼.  Rawson,  166  Mass.  578,  31  N.  E.  663,  holding  libel  for 
annulment  of  bigamous  marriage  could  not  be  maintained  after  the  death  of  one 
of  the  parties. 
Jjmyfw  governing  Talidity  of  marriage. 

Cited  in  Van  Voorhis  v.  Brintnall,  86  N.  Y.  18,  40  A.  R.  606,  upholding  mar- 
riage valid  where  made  though  void  under  domestic  laws  and  though  the  party 
had  contracted  the  marriage  in  another  state  to  avoid  such  laws. 

Cited  in  reference  notes  in  86  A.  D.  166,  on  what  law  determines  validity  of 
marriage;  34  A.  D.  164,  as  to  when  foreign  marriages  are  valid;  34  A.  S.  R. 
258,  on  validity  of  foreign  marriages;  63  A.  D.  167,  on  lew  loci  contractus  as 
determining  validity  of  marriage  contract. 

Cited  in  notes  in  6  E.  R.  C.  829,  on  universal  validity  of  marriage  valid  where 
celebrated;  79  A.  S.  R.  364,  on  lea  loci  oontractu§  of  marriage;  57  L.R.A.  156, 
on  conflict  of  laws  as  to  preliminaries  and  manner  or  form  of  solemnization  of 
marriage. 

Issue  of  fact  from  eqnity. 

Cited  in  Chase  v.  Winans,  69  Md.  475,  holding  issue  of  fact  from  equity  will 
be  tried  by  jury  when  the  proof  before  court  is  conflicting  and  contradictory; 
Kennedy  v.  Kennedy,  2  Ala.  671,  holding  it  unnecessary  in  a  suit  to  set  aside 
a  deed  that  the  court  direct  the  issues  of  fact  to  a  jury;  Goodyear  v.  Providence 
Rubber  Co.  2  Cliff.  351,  Fed.  Cas.  No.  5,683,  holding  it  not  indispensably  neces- 
sary as  in  any  case  that  any  question  in  equity  in  a  Federal  court  should  be  sent 
to  a  jury. 

18  AM.  DEC.  S50,  DUVAIili  ▼.  WATERS,  1  BI/AND,  CH.  56». 
What  constitutes  waste. 

Cited  in  reference  notes  in  45  A.  D.  210;  53  A.  D.  624;  66  A.  D.  452, — on  what 
is  waste;   66  A.  D.  711,  on  necessity  that  act  be  prejudicial  to  inheritance  to 
constitute  waste. 
Waste  and  trespass  distinguished. 

Cited  in  Price  v.  Ward,  25  Nev.  203,  46  L.RJL.  459,  68  Pac  849,  distinguishing 
between  waste  and  trespass. 
Right  to  injunction. 

Cited  in  State  v.  Northern  C.  R.  Co.  18  Md.  193,  holding  injunction  proper  to 
preveni  railroad  company  from  first  satisfying  junior  mortgages;  Irwin  v.  Dix- 
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ion,  9  How.  10,  13  L.  ed.  26,  refusing  to  sustain  injunction  restraining  party 
from  blockading  highway  when  the  right  to  raise  the  obstruction  had  not  been 
settled  at  law;  Perry  v.  Parker,  1  Woodb.  &  M.  280,  Fed.  Gas.  No.  11,010,  holding 
perpetual  injunction  would  not  be  granted  to  restrain  destruction  of  property 
while  rights  thereto  remained  unsettled. 

—  To  prevent  waste. 

Cited  in  Hill  v.  Bowie,  1  Bland,  Ch.  593,  holding  injunction  lies  to  prevent 
waste  pending  action  at  law  to  determine  title;  Hammond  v.  Hammond,  2 
Bland,  Ch.  306,  holding  same  as  to  lands  held  for  sale  for  benefit  of  creditors; 
Walker  v.  Fox,  85  Tenn.  154,  2  S.  W.  98,  holding  irresponsible  and  insolvent 
party  would  be  enjoined  from  committing  waste;  Brigham  v.  Overstreet,  128  Ga. 
447,  10  L.R.A.(N.S.)  452,  67  S.  E.  484,  11  A.  &  E.  Ann.  Cas.  75,  holding  injunc- 
tion proper  to  prevent  tenant's  removing  futures. 

Cited  in  reference  notes  in  23  A.  D.  772;  26  A.  D.  700;  44  A.  D.  424;  84  A.  D. 
510, — on  injunction  against  waste;  26  A.  D.  561,  on  injunction  against  waste 
and  private  nuisances;  46  A.  D.  664,  as  to  when  injunction  lies  to  restrain 
waste. 

Cited  in  note  in  9  £.  R.  C.  494,  on  enjoining  waste  by  tenant. 

—  To  prevent  trespass. 

Cited  in  Ashurst  v.  McKenzie,  92  Ala.  484,  9  So.  262,  holding  defendant  would 
not  be  perpetually  enjoined  from  trespassing  on  land  until  he  had  a  reasonable 
time  in  which  to  assert  his  title;  Brown  v.  Solary,  37  Fla.  102,  19  So.  161,  hold- 
ing injunction  would  be  granted  against  trespass  by  taking  minerals  from  the 
land  of  unascertainable  value;  Freer  v.  Davis,  52  W.  Va.  1,  94  A.  S.  R.  895,  59 
L.R.A.  556,  43  S.  E.  164,  holding  injunction  would  lie  to  prevent  defendants  tak- 
ing oil  from  the  land  pending  settlement  of  title,  although  no  action  had  been 
commenced  to  try  title;  Bracken  v.  Preston,  1  Pinney  (Wis.)  584,  44  A.  D.  412, 
holding  an  injunction  for  trespass  would  not  lie  to  prevent  removal  of  minerals, 
where  plaintiff  could  have  no  action  at  law  for  mesne  profits. 

Cited  in  reference  notes  in  23  A.  D.  772;  24  A.  D.  197;  68  A.  D.  117, — on  in- 
junction against  trespass;  26  A.  D.  561,  as  to  when  injunction  lies  to  restrain 
trespass. 

Cited  in  notes  in  21  A.  D.  61,  on  injunction  in  case  of  trespass  and  nuisance; 
11  A.  D.  506,  on  plaintiff's  title  in  injunction  for  trespass;  99  A.  S.  R.  734,  on 
jurisdiction  to  enjoin  trespass  on  realty;  22  L.R.A.  238,  on  injunction  against 
trespass  to  cut  timber,  in  order  to  prevent  waste  pending  litigation. 
Dissolution  of  injunction  on  denial  of  bill. 

Cited  in  Stewart  v.  Chew,  3  Bland,  Ch.  440,  dissolving  an  injunction  to  pre- 
vent trespass,  on  defendants  denying  trespass,  there  being  no  defending  trial  of 
the  right. 

Cited  in  reference  note  in  29  A.  D.  757,  as  to  when  dissolution  of  injunction 
against  waste  is  authorized. 

Disapproved  in  Cox  v.  Douglass,  20  W.  Va.  176,  holding  an  injunction  would 
be  dissolved  at  the  hearing  of  a  motion  to  dissolve  on  bill  and  sworn  answer 
completely  denying  allegations  of  bill. 
Fraudulent  conveyances. 

Cited  in  reference  note  in  28  A.  D.  206,  on  validity  of  fraudulent  conveyances 
as  between  parties. 

Cited  in  notes  in  17  A.  D.  187,  on  mode  of  setting  aside  fraudulent  sale;  93 
A.  D.  350,  on  applicability  of  judgment  liens  to  lands  fraudulently  conveyed. 
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lilability  of  lABd  to  ezecatlon. 

Cited  in  reference  notes  in  49  A.  D.  233,  on  liability  of  lands  to  execution  at 
common  law;  46  A.  S.  R.  937,  on  executiims  against  separate  estate  of  married 
women. 
RlCbt  to  sell  lands  on  execution. 

Cited  in  Coombs  y.  Jordan,  3  Bland,  Ch.  284,  22  A.  D.  236,  on  right  to  sell 
lands  on  execution. 

Validity  of  Judicial  sale. 

Cited  in  notes  in  21  A.  D.  403,  on  execution  of  sheriff's  deed  to  pass  title; 
43  A.  D.  631,  on  applicability  of  statute  of  frauds  to  sheriff's  sales. 
Sufficiency  of  return  to  writ. 

Cited  in  reference  notes  in  37  A.  D.  561,  on  sufficiency  of  sheriff's  return  of 
execution;   40  A.  D.  656,  on  sufficiency  of  description  in  return  of  execution; 
38  A.  D.  768,  on  necessity  for  return  of  execution;  27  A.  D.  624,  on  certainty  of 
description  in  sheriff's  levy,  return,  or  deed. 
Parol  evidence  to  impeach  validity  of  a  deed. 

Cited  in  McDowell  v.  Goldsmith,  6  Ind.  319,  61  A.  D.  305,  holding  declarations 
of  a  grantor  to  effect  that  deed  was  made  to  defraud  creditors  are  admissible  as 
against  grantee  in  action  by  creditors  to  set  deed  aside. 

18    AM.    DEC.    371,    DEN.    BX    DEM.    HAKDENBERGH    ▼.    HARDEN- 

BERGH,   10  N.  J.  li.  42. 
Estate  created  by  conveyance  to  husband  and  wife. 

Cited  in  Robinson  v.  Eagle,  29  Ark.  202;  Vunk  v.  Raritan  River  R.  Co.  66 
N.  J.  L.  396,  28  Atl.  593;  Noblitt  v.  Becbe,  23  Or.  4,  36  Pac.  248;  McDermott 
V.  French,  16  N.  J.  Eq.  78, — holding  conveyance  to  husband  and  wife  creates 
estate  in  entirety,  and  survivor  takes  whole;  Stuckey  v.  Kcefe,  26  Pa.  397,  hold' 
ing  conveyance  to  husband  and  wife  ''as  tenants  in  common,  and  not  as  joint 
tenants,"  created  estate  in  entirety;  Dias  v.  Glover,  Hoffm.  Ch.  71,  holding  same 
and  wife  could  not  alien  without  joinder  of  husband;  Cole  Mfg.  Co.  v.  Collier,  95 
Tenn.  6,  49  A.  8.  R.  921,  30  L.R.A.  315,  31  S.  W.  1000,  holding  fee  in  estate  in 
entirety  is  not  altered  but  attaching  limitations  to  fee  of  wife  in  case  of  survivor- 
ship; Jackson  ez  dem.  Suffern  v.  McConnell,  19  Wend.  176,  32  A.  D.  439,  holding 
conveyance  to  husband  and  wife  does  not  create  a  joint  tenancy,  but  each  spousb 
holds  in  severalty. 

Cited  in  reference  notes  in  10  A.  8.  R.  99;  26  A.  8.  R.  272;  31  A.  S.  R.  428; 
32  A.  8.  R.  704;  36  A.  8.  R.  698;  64  A.  8.  R.  271;  72  A.  S.  R.  575;  84  A.  8.  R. 
437;  87  A.  8.  R.  279;  96  A.  8.  R.  606;  102  A.  8.  R.  340;  106  A.  8.  R.  626; 
109  A.  8.  R.  666;  116  A.  S.  R.  676;  118  A.  8.  R.  696;  123  A.  8.  R.  609,--on 
tenancies  by  the  entireties;  26  A.  8.  R.  479,  no  creation  of  tenancy  by  entirety; 
36  A.  8.  R.  67,  as  to  when  tenancy  by  entireties  arises;  65  A.  8.  R.  594,  on  co- 
tenancy of  husband  and  wife;  41  A.  8.  R.  429,  as  to  when  husband  and  wife 
are  cotenants;  41  A.  8.  R.  430,  as  to  when  husband  and  wife  are  joint  tenants; 
10  A.  8.  R.  99,  as  to  how  estate  by  entirety  arises  and  effect  of  statutes; 
36  A.  8.  R.  67;  96  A.  8.  R.  606,— on  tenancy  by  the  entireties  in  personal  prop- 
erty; 24  A.  D.  341,  on  tenancy  by  entirety  in  crops  raised  on  land  held  by  ten- 
ants by  entirety. 

Cited  in  notes  in  18  A.  D.  383 ;  30  L JUL.  316, — as  to  where  and  to  what  extent 
entirety  estate  exists;  30  L.R.A.  324,  on  creation  of  entirety  estates  in  limita- 
tions in  peculiar  form;  38  A.  8.  R.  435,  on  tenancy  by  entireties  in  personal 
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property;  84  A.  S.  R.  442,  on  effeoi  of  married  women's  statutes  on  estates  by 
the  entireties. 

—  Effect  of  statute  declarinsr  Joint  estates,  estates  in  common. 

Cited  in  McDermott  v.  French,  15  N.  J.  Eq.  78;  Thomas  v.  De  Baum,  14  N. 
J.  Eq.  37;  Bevins  v.  Cline,  21  Ind.  37, — ^holding  statute  declaring  conveyance 
to  two  or  more  as  joint  tenants  shall  be  in  common,  did  not  afifect  conveyance 
to  husband  and  wife;  Pray  v.  Stebbins,  141  Mass.  219,  55  A.  R.  462,  4  N.  E. 
824,  on  effect  on  tenancy  in  entirety  of  statute  declaring  estate  to  two  or  more 
persons  shall  be  estates  in  common  and  not  joint  estates;  McCallister  v.  Folden, 
110  Ky.  732,  62  S.  W.  538,  holding  under  statute  providing  in  conveyance  to 
husband  and  wife  no  right  of  survivorship  shall  exist  unless  expressly  provided 
for,  a  conveyance  to  husband  and  wife  for  their  natural  lives  was  express  pro- 
vision for  survivorship. 

—  Conveyance  to  bnsband  and  wife  and  others. 

Cited  in  Fullager  ▼.  Stockdale,  138  Mich.  363,  101  N.  W.  676,  holding  con- 
veyance to  husband  and  wife  and  to  two  heirs  of  latter  created  estate  in  en- 
tirety to  one  third  in  husband  and  wife. 

Cited  in  reference  notes  in  42  A.  D.  510,  on  conveyances  to  husband  and  wife; 
44  A.  D.  121,  on  creation  of  estate  by  entirety  by  conveyance  to  husband  and 
wife;  49  A.  S.  R.  925;  88  A.  D.  696, — on  conveyance  to  husband  and  wife  vesting 
in  them  estate  by  entireties;  51  A.  S.  R.  372,  on  estate  created  by  devise  or  grant 
to  husband  and  wife. 

Cited  in  notes  in  2  L.R.A.  434,  435,  on  estate  created  by  conveyance  to  hus- 
band and  wife;  27  A.  D.  514,  on  creation  of  tenancy  of  the  entirety  on  convey- 
ance to  husband  and  wife. 

—  Conveyance  to  couple  before  marriage* 

Cited  in  Holt  v.  Wilson,  75  Ala.  58,  holding  land  held  by  man  and  woman 
as  tenants  in  common  under  marriage  contract,  held  by  them  in  same  relation 
after  marriage,  though  rights  of  husband  vest  after  marriage. 
Nature  and  incidents  of  estate  by  entirety. 

Cited  in  reference  note  in  31  A.  D.  62,  on  nature  of  estate  taken  under  con- 
veyance to  husband  and  wife. 

Cited  in  note  in  18  A.  D.  450,  on  nature  of  tenancy  of  husband  and  wife  in 
land  conveyed  to  them. 

—  Incidents  of  possession. 

Cited  in  Banzer  v.  Banzer,  10  Misc.  24,  30  N.  T.  Supp.  808,  holding  partition 
oould  not  be  had;  Fowles  v.  Hayden,  130  Mich.  47,  89  N.  W.  571,  holding  wife 
alone  cannot  maintain  action  for  trespass;  Humberd  v.  Ceilings,  20  Ind.  App. 
93,  50  N.  E.  314,  holding  on  assessment  and  judgment  for  construction  of  road 
against  lands  of  husband  and  wife  separately,  they  being  tenants  in  entirety, 
release  of  judgment  against  husband  released  wife;  Corinth  v.  Emery,  63  Vt.  505, 
25  A.  S.  R.  780,  22  Atl.  618,  holding  ejectment  would  not  lie  against  wife  on  levy 
and  sale  on  judgment  against  husband,  the  lands  of  the  wife  being  exempt  from 
execution  for  sole  debt  of  husband  under  statute,  also  citing  annotation. 

—  Alienability  and  survivorship. 

Cited  in  Myers  v.  Reed,  9  Sawy.  132,  17  Fed.  401;  Den  ex  dem.  Wyckoff  v. 
Gardner,  20  N.  J.  L.  556,  45  A.  D.  388, — ^holding  neither  can  dispose  of  any  part 
without  assent  of  other;  Branch  v.  Polk,  61  Ark.  388,  54  A.  S.  R.  266,  30 
LJtJL  324,  33  S.  W.  424,  holding  right  of  survivorship  not  affected  by  separate 
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conveyance  of  other;  Chandler  v.  Cheney,  37  Ind.  391,  holding  mortgage  by 
hu8t>and  alone  of  the  estate  held  in  entirety  Toid;  Moss  t.  McCall,  12  Ala.  630, 
46  A.  D.  272,  on  ri^t  of  husband  in  estate  in  entirety  to  mortgage,  same 
on  condition  that  he  survive  wife;  Howell  t.  Folsom,  38  Or.  184,  84  A.  S.  R. 
785,  63  Pac.  116,  holding  under  statute  giviug  wife  same  rights  as  husband  over 
individual  property,  mortgage  by  wife  of  estate  in  entirety  valid  although  hus- 
band does  not  join;  Jackson  ex  dem.  Suffem  v.  McConnell,  19  Wend.  176,  32  A. 
D.  439,  on  effect  on  rights  of  wile  by  common  recovery  against  husband,  in 
estate  in  entirety. 

Cited  in  reference  notes  in  10  A.  S.  R.  100,  on  power  to  alien  estates  by  en- 
tireties; 10  A.  S.  R.  99,  on  ri^ts  of  survivor  in  estates  by  entireties. 

Distinguished  in  McNeeley  v.  South  Penn  Oil  Co.  62  W.  Va.  616,  62  L.R.A. 
662,  44  S.  £.  608,  holding  under  statute  abolishing  estate  in  entirety,  right  of 
survivorship  did  not  exist,  and  rights  of  heirs  not  affected  by  conveyance  by 
husband  after  death  of  wife,  and  citing  annotation  also  on  this  point. 

—  Husband's  power  over. 

Cited  in  reference  notes  in  70  A.  D.  276,  on  husband's  control  over  joint  prop- 
erty; 43  A.  S.  R.  769,  on  power  of  husband  over  estate  by  entireties;  26  A.  S.  R. 
666,  on  power  of  one  party  to  encumber  or  sell  estate  by  entirety. 

Cited  in  note  in  12  L.RJ^.  616,  on  right  of  husband  to  control  estate  by  the 
entirety. 
» Rights  of  husband's  creditors  as  to. 

Cited  in  Dickey  v.  Converse,  117  Mich.  449,  72  A.  S.  R.  668,  76  N.  W.  80, 
holding  crops  grown  on  land  held  in  entirety,  not  subject  to  execution  against 
husband;  Fogleman  v.  Shively,  4  Ind.  App.  197,  61  A.  S.  R.  213,  30  N.  £.  909, 
holding  as  to  proceeds  of  land  held  in  entirety  in  hands  of  agent  before  any 
division  is  made,  interest  of  husband  while  in  hands  of  agent  is  subject  to  gar- 
nishment. 

Cited  in  reference  notes  in  61  A.  S.  R.  221,  on  execution  against  estate  by  en- 
tireties; 102  A.  S.  R.  267,  on  liability  of  estate  by  entireties  for  husband's  debts; 
72  A.  S.  R.  575,  on  liability  to  execution  of  crops  raised  on  land  held  by  en- 
tireties. 

—  Effect  of  divorce. 

ated  in  notes  in  36  A.  S.  R.  126;  13  L.RJL  826,— on  effect  of  divorce  on  es- 
tate by  entirety. 

18  AM.  DEC.  889,  GUIilOK  ▼.  WARD,   10  N.  J.  Ij.  87. 
Contracts  obnoxious  to  public  policy  or  law. 

Cited  in  Church  v.  Muir,  33  N.  J.  L.  318,  holding  executory  contract  for  pur- 
pose of  protecting  debtor  against  just  claims  of  creditors,  unenforceable;  Bach 
V.  Smith,  2  Wash.  Terr.  146,  3  Pac.  831,  holding  same  where  statute  requires 
sale  of  liquor  to  be  made  by  licensed  dealer  only,  contract  for  sale  by  one  not 
licensed;  Montclair  Military  Academy  v.  North  Jersey  Street  R.  Co.  66  N.  J.  L. 
328,  47  Atl.  890,  holding  contract  upon  consideration,  by  property  owner  to  g^ve 
his  consent  to  construction  by  railroad  company  of  street  railway,  not  void ;  Holt 
V.  Bancroft,  30  Ala.  193,  holding  deed  of  trust  preferring  special  creditor  not  en- 
forceable a  general  assignment  being  made  eight  days  later  and  statute  declaring 
that  preferences  given  shall  inure  to  benefit  of  all  creditors;  Tufts  v.  Tufts,  3 
Woodb.  &  M.  466,  Fed.  Cas.  No.  14,233,  on  unenforceability  of  contract  against 
public  policy. 
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Cited  in  reference  notes  in  27  A.  D.  267,  on  action  on  illegal  contract;  40  A.  D. 
524,  on  contracts  deemed  void  as  against  public  policy;  35  A.  S.  R.  806,  on  con- 
tracts in  contravention  of  statute;  25  A.  D.  79,  on  sufficiency  of  act  forbidden  by 
law  as  consideration  for  promise;  37  A.  D.  404,  on  validity  of  contracts  designed 
to  defraud  government;  42  A.  D.  230,  on  unenforceability  of  contracts  against  the 
spirit  of  the  law,  or  which  are  forbidden  under  a  penalty. 

Cited  in  notes  in  12  L.R.A.  120,  as  to  what  contracts  are  not  binding  on  makers ; 
51  A.  D.  343,  on  validity  of  contract  originating  in  transaction  forbidden  by  stat- 
ute under  penalty;  66  A.  D.  513,  514,  on  contracts  for  services  void  as  against 
public  policy. 

—  Contracts  to  Influence  or  control  ofllcial  action  or  affect  public  welfare. 
Cited  in  Slocum  v.  Wooley,  43  N.  J.  Eq.  461,  II  Atl.  264,  holding  contract  to 

exert  influence  in  opposition  public  enterprise,  void;  Smith  v.  Applegate,  23  N. 
J.  L.  352,  holding  note  given  freeholder  over  whose  land  public  road  was  to  run, 
for  withdrawing  his  opposition  thereto,  illegal  and  void;  Chippewa  Valley  &  S. 
R.  Co.  V.  Chicago,  St.  P.  M.  &  O.  R.  Co.  75  Wis.  224,  6  LJI.A.  601,  44  N.  W. 
17,  holding  agreement  between  railroads  whereby  one  would  refrain  from  applying 
for  land  grant  and  assist  the  other  to  obtain  it  in  consideration  of  sharing  benefits 
of  the  grant,  void;  Harris  v.  Roof,  10  Barb.  489;  Trist  v.  Child  (Burke  v.  Child), 
21  Wall.  441,  22  L.  ed.  623,  7  Legal  Gaz.  185,— holding  contract  for  lobby  services 
to  procure  passage  of  bill  for  payment  of  money,  void;  Frost  v.  Belmont,  6 
Allen,  152,  holding  contract  to  secure  passage  of  act  of  legislation  by  secret  and 
sinister  influence,  void. 

Cited  in  note  in  66  A.  D.  510,  on  invalidity  of  contracts  to  secure  appointment 
to  office  or  place  of  trust. 

Distinguished  in  Wakefield  v.  Van  Tassell,  202  111.  41,  95  A.  S.  R.  207,  65 
L.R.A.  511,  66  N.  E.  830,  holding  condition  in  deed  that  grantee  would  not  erect 
a  building  on  premises  for  handling  of  grain,  and  would  not  handle  grain  thereon, 
not  void  as  against  public  policy. 

—  Contracts  suppressive  of  competition. 

Cited  in  De  Baun  v.  Brand,  60  N.  J.  L.  283,  37  Atl.  726,  holding  agreement  to 
pay  legacy  if  legatee  would  refrain  from  bidding  at  sale  of  testator's  property 
under  order  of  court,  void;  Goldman  v.  Oppenheim,  118  Ind.  95,  20  N.  E.  635, 
holding  agreement  to  pay  money  to  another  for  the  withdrawal  of  bid  on  prop- 
erty about  to  be  sold  by  administrator  under  order  of  court,  unlawful ;  Woodruft 
V.  Berry,  40  Ark.  251,  holding  combination  to  allow  one  to  submit  bid  and  to  di- 
vide profits,  illegal  if  made  with  intention  to  stifle  or  limit  competition;  Towlc 
V.  Leavitt,  23  N.  H.  360,  55  A.  D.  195,  on  tainting  of  sale  with  fraud  by  employ- 
ment of  one  to  puff  bids  and  act  as  by  bidder. 

Cited  in  reference  note  in  44  A.  D.  731,  on  combinations  and  agreements  to  pre- 
vent competition  at  public  auction. 

Cited  in  note  in  96  A.  D.  270,  on  effect  of  combinations  tending  to  stifie  compe- 
tition at  auctions;  20  L.R.A.  547,  on  effect  of  preventing  or  checking  bids  on 
validity  of  sale  at  auction. 

Limited  in  Phippen  v.  Stickney,  3  Met.  384,  holding  agreement  between  two 
that  one  will  permit  other  to  purchase  at  auction  both  to  participate  in  benefits 
not  illegal  where  not  made  to  prevent  competition,  but  with  view  to  enable  both  to 
become  purchasers,  each  taking  part  only  of  property. 

Qualified  in  Kearney  v.  Taylor,  15  How.  494,  14  L.  ed.  787,  holding  association 
formed  of  residents  of  a  community  for  the  purpose  of  bidding  in  a  town  site^ 
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and  buying  the  same  at  auction  in  actual  competition,  is,  in  absence  of  fraud,  not 

illegal. 

^A^eements  stifling  bids  for  public  contracts. 

Cited  in  People  v.  Stephens,  71  N.  Y.  527,  holding  combination  to  allow  one  to 
bid  without  competition,  in  response  to  proposal  of  government  to  contract  with 
lowest  bidder,  illegal ;  Xoyes  v.  Day,  14  Vt.  384,  holding  note  in  consideration  of 
forbearance  to  bid  at  public  auction  for  support  of  town  paupers,  void;  Coverly 
V.  Terminal  Warehouse  Co.  70  App.  Div.  82,  75  N.  Y.  Supp.  145,  holding  same  of 
agreement  that  if  one  party  would  refrain  from  bidding  at  public  auction,  other 
party  would  pay  him  bonus;  Kennedy  v.  Murdick,  5  Harr.  (Del.)  458;  Swan  v. 
Chorpenning,  20  Cal.  182, — holding  agreement  to  withdraw  bid  made  in  response 
to  offer  of  government  to  award  contract  for  carrying  mail  to  lowest  bidder,  void ; 
McGehee  v.  Lindsay,  6  Ala.  16,  holding  agreement  between  commissioner  and  suc- 
cessful bidder  for  public  work,  giving  former  interest  in  contract  made  between 
bidder  and  public  board  of  which  commissioner  was  member,  void  as  against  public 
poUcy;  Hoffman  v.  McMullen,  46  L.R.A.  410,  28  C.  C.  A.  178,  48  U.  S.  App.  596, 
83  Fed.  372,  holding  agreement  among  bidders  for  public  work  to  pool  interests, 
obtain  work  at  highest  price  and  divide  profits,  illegal,  and  accounting  thereon 
not  allowable;  People  v.  Lord,  6  Hun,  390,  holding  same  of  similar  agreement 
but  state  could  maintain  action  for  damages  sustained  by  such  fraudulent  acts; 
Atcheson  v.  Mallon,  43  N.  Y.  147,  3  A.  R.  678,  holding  agreement  between  bidders 
that  successful  bidder  should  share  equally  with  other  in  profits  and  losses,  void 
as  against  public  policy;  Boyle  v.  Adams,  50  Minn.  255,  17  L.R.A.  96,  52  N.  W. 
860,  holding  agreement  to  withdraw  offer  for  purchase  of  timber  on  state  lands 
void,  even  though  proposals  were  for  purchase  at  private  sale. 

Cited  in  reference  note  in  61  A.  D.  350,  on  invalidity  of  agreement  to  prevent 
competition  in  bidding  for  government  contracts. 

Cited  in  note  in  2  A.  D.  138,  on  validity  of  agreements  stifling  bidding. 
— •  Combination  to  fix  prices. 

Cited  in  Marsh  v.  Russell,  2  Lans.  340,  holding  agreement  to  furnish  recruits 
for  not  less  than  sum  fixed,  and  division  of  profits  and  losses  in  anticipation  of 
government  call  for  troops,  void  as  against  public  policy,  being  desigrned  to  pre- 
vent competition;  Stanton  v.  Allen,  5  Denio,  434,  49  A.  D.  282,  holding  combina- 
tion of  all  the  transportation  lines  on  a  canal  to  fix  a  uniform  rate,  not  to  haul 
for  less  and  to  divide  profits,  illegal;  Brooks  v.  Cooper,  50  N.  J.  Eq.  761,  35  A. 
S.  R.  793,  21  L.R.A.  617,  26  Atl.  978,  holding  same  of  agreement  between  owners  of 
newspapers  for  division  of  profits  and  alteration  in  public  printing,  under  statute 
authorizing  awarding  of  contract  to  paper  having  larger  circulation;  McMullan 
V.  Hoffman,  69  Fed.  509,  holding  secret  agreement  to  submit  bids  for  public  work 
in  concert,  but  apparently  in  competition,  for  purpose  of  obtaining  highest  price 
possible  and  to  divide  profits,  illegaL 

Distinguished  in  Marsh  v.  Russell,  66  N.  Y.  288,  holding  agreement  between 
partners  that  neither  would  furnish  recruits  for  war  at  less  than  certain  fixed 
sum,  not  void  as  against  public  policy. 

18  AM.  DEC.  404,  STATE  ▼.  GUILD,  10  N.  J.  li.  16S. 
Admissibility  of  Involuntary  confession. 

Cited  in  People  v.  Wolcott,  51  Mich.  612,  17  N.  W.  78,  holding  confession  in- 
duced by  promise  of  favor  or  threats  of  violence  not  admissible;  State  v.  Due,  27 
N.  H.  256,  holding  confession  obtained  by  influence  of  hope  or  fear  should  be 
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rejected;  Roesel  v.  State,  62  N.  J.  L.  216,  41  Atl.  408,  holding  confession  made 
to  one  in  authority  after  repeated  admonitions  not  to  talk  unless  prisoner  so  de- 
sired, and  warning  as  to  effect  of  so  doing,  is  voluntary  and  admissible;  Smith  Y. 
Com.  10  Gratt.  734,  rejecting  confession  made  to  justice  of  the  peace,  although 
not  acting  as  such  at  time,  under  hope  and  inducement  of  immunity;  Love  v. 
State,  22  Ark.  336,  holding  burden  is  on  prosecution  to  show  confession  was  freely 
and  voluntarily  made. 

Cited  in  reference  note  in  62  A.  D.  562,  as  to  how  oonfessions  of  accused  are  to 
be  regarded  by  jury. 

Cited  in  notes  in  23  A.  D.  128;  28  L.  ed.  U.  S.  263, — as  to  when  confessions  of 
accused  are  admissible  against  him;  6  A.  S.  R.  246,  as  to  when  confessions  are 
inadmissible;  18  L.R.A.(N.S.)  860,  865,  on  necessity  of  entire  removal  of  induce- 
ment to  render  confession  voluntary;  18  L.R.A.(N.S.)  791,  on  irritation  of  ac- 
cused as  determining  voluntariness  of  confession. 

—  Voluntary  repetition  of  InTolnntary  oonfesslon. 

Cited  in  People  v.  Johnson,  41  Cal.  452,  rejecting  confession  made  to  arresting 
officer  under  promise  of  favor,  and  repeated  two  days  later  to  committing  magis- 
trate; Bullock  V.  State,  66  N.  J.  L.  557,  86  A.  S.  R.  668,  47  AtL  62,  holding  con- 
fession made  to  officer  at  night  under  advice  that  it  will  be  easier  for  prisoner  and 
in  morning  following  repeated  to  another  officer  ignorant  of  first,  and  after 
warning,  is  voluntary  and  admissible. 

Cited  in  note  in  6  A.  S.  R.  250,  on  admissibility  of  confession  subsequent  to  one 
induced  by  improper  influence. 

—  Presumption  as  to  Toluntarlness  of  second  confession. 

Cited  in  State  v.  Wintzingerode,  9  Or.  153,  holding  repetition  inadmissible 
where  original  confession  was  given  under  promise  of  favor,  the  day  before  same 
inducements  being  still  in  force,  and  no  warning  given;  Peter  v.  State,  4  Smedes 
&  M.  31,  holding  same  though  there  is  a  long  lapse  of  time  between  prior  and  sub- 
sequent confessions,  but  no  evidence  of  warning  or  of  circumstances  tending  to 
show  removal  of  fear  which  induced  prior  confession;  Bob  v.  State,  32  Ala.  560, 
holding  same  where  slave  in  prison  was  induced  to  make  confession  under  induce- 
ment that  he  would  be  sold  and  not  hung,  and  after  mistrial  prisoner  >vas  kept  in 
prison  and  his  confession  given  in  evidence;  State  v.  Hash,  12  La.  Ann.  895,  hold- 
ing fact  that  subsequent  confession  was  made  without  threat  or  inducement  of 
favor  ten  days  after  prior  confession  removed  presmnption  that  subsequent  con- 
fession was  given  under  influence  of  first;  State  v.  Fisher,  51  N.  C.  (6  Jones,  L.) 
478,  holding  that  where  confession  is  extorted  by  officer  by  undue  influence,  con- 
fession made  next  day  to  friend  without  any  suggestion  of  influence  admissible; 
State  V.  Brooks,  30  N.  J.  L.  356,  holding  same  of  confession  to  committing  magis- 
trate, after  caution  that  prisoner  need  not  do  so,  and  without  threat  or  promise, 
made  three  days  after  a  confession  induced  by  illegal  means;  Smith  v.  State,  74 
Ark,  397,  85  S.  W.  1123,  holding  same  where  confession  obtained  by  officer  after 
chastisement  was  repeated  next  day  to  sheriff  freely  and  voluntarily  prisoner  hav- 
ing been  told  he  would  not  be  chastised  except  for  disturbance,  and  having  ex- 
pressed desire  to  punish  accomplice;  Love  v.  State,  22  Ark.  336,  on  circumstances 
tending  to  overcome  presumption  that  subsequent  confession  was  free  from  illegal 
influence  which  induced  a  prior  confession. 

Cited  in  note  in  18  L.R.A.(N.S.)  858,  on  presumption  as  to  voluntariness  of 
subsequent  confession. 

—  Presumption  as  to  Toluntariness  of  confession  after  threats  or  promises. 
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Cited  in  B&mes  v.  State,  36  Tex.  356,  holding  that  where  prisoner  was 
threatened  with  death  and  later  taken  from  jail  by  same  persona,  evidently  for 
purpose  of  repeating  threat,  and  without  warning  induced  to  make  confession, 
such  confession  inadmissible;  Mose  v.  State,  36  Ala.  211,  holding  refusal  by 
master  to  extend  further  assistance  to  accused  slave,  expression  of  belief  of 
guilt  and  desire  for  punishment,  after  whipping  slave  to  induce  confession,  over- 
came presumption  that  confession  made  several  weeks  later  while  in  custody  to 
third  person  was  influenced  by  means  first  exerted. 

Cited  in  reference  notes  in  22  A.  D.  456,  on  inadmissibility  of  confessions  in- 
duced by  hope  or  fear;  61  A.  D.  730,  on  inadmissibility  of  confession  induced  by 
delusive  hope  of  immunity  from  punishment. 
Sufficiency  of  uncorroborated  confession  to  sustain  conviction. 

Cited  in  United  States  v.  Williams,  1  Cliff.  5,  Fed.  Cas.  No.  16,707,  holding 
confession  admissible,  although  there  be  not  full  proof,  independent  of  confession, 
of  corpus  delicti;  Martin  v.  State,  90  Ala.  602,  24  A.  S.  R.  844,  8  So.  858,  holding 
child  under  fourteen  may  be  convicted  on  his  confession  alone,  if  clearly  estab- 
lished, and  corpus  delicti  be  otherwise  proved,  and  it  also  be  fully  proved  that 
capacity  to  commit  crime  existed;  Stringfellow  v.  State,  26  Miss.  157,  59  A.  D. 
247,  holding  it  insufficient  in  capital  cases  where  corpus  delicti  is  not  established 
by  independent  testimony;  People  v.  Lane,  49  Mich.  340,  13  N.  W.  622,  holding 
same  in  prosecution  for  attempt  to  murder;  Bergen  v.  People,  17  111.  426,  65  A. 
D.  672,  holding  same  in  prosecution  for  incest  of  confession  out  of  court  unsup- 
ported by  corroborating  facts  and  circumstances. 

Cited  in  note  in  68  L.R.A.  52,  on  necessity  of  proof  of  corpus  delicti  to  cor- 
roborate confession. 

Disapproved  in  Robinson  v.  State,  12  Mo.  592;  Matthews  v.  State,  55  Ala.  187, 
28  A.  R.  698, — holding  in  felony,  extra-judicial  confession  uncorroborated  by  in- 
dependent proof  of  corpus  delicti^  insufficient  to  sustain  conviction. 
Sufficiency  of  confession  to  convict. 

Cited  in  reference  note  in  65  A.  D.  676,  as  to  when  confessions  of  prisoner  are 
insufficient  to  convict. 

Cited  in  note  in  78  A.  D.  254,  on  burden  of  proof  and  confessions  as  proof  of 
corpus  delicti. 
What  are  circumstances  corroborating  confession. 

Cited  in  reference  note  in  65  A.  D.  676,  on  "corroborating  circumstances"  as 
used  with  reference  to  confession. 
Credibility  of  confession. 

Cited  in  Brister  v.  State,  26  Ala.  107,  holding  credibility  and  effect  of  confes- 
sion for  jury;  Young  v.  State,  68  Ala.  569,  holding  facts  and  circumstances  sur- 
rounding confession  must  be  considered  by  jury  in  determining  its  credibility. 
Confessions  by  infants. 

Cited  in  reference  note  in  24  A.  S.  R.  849,  on  effect  of  infant's  confession  as 
justifying  conviction  of  murder. 

Cited  in  notes  in  70  A.  D.  498 ;  36  L.R.A.  209,— on  confessions  by  infants. 
Ciimlnal  liability  of  child  under  fourteen. 

Cited  in  Godfrey  v.  State,  31  Ala.  323,  70  A.  D.  494,  holding  presumption  of 
criminal  incapacity  in  boy  of  eleven  years  may  be  overcome  by  plainly  manifest 
intelligent  design  and  malice  in  execution  of  act;  Rickert  v.  Stephens,  133  Pa. 
538,  19  Atl.  410,  on  presumption  as  to  judgment  and  discretion  of  child  under 
fourteen  years  of  age. 

Cited  in  reference  note  in  37  A.  D.  242,  on  criminal  liability  of  infants. 
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Cited  in  notes  in  70  A.  D.  409,  on  infant's  punishment  for  crime;  36  L.R.A.  201, 
on  presumption  as  to  liability  of  children  for  murder. 
Right  of  court  to  pass  Jadgment  •n  verdict  returned  at  prior  term. 

Cited  in  Parker  v.  State,  51  Miss.  535,  on  propriety  of  rendering  judgment  at 
one  term  on  verdict  returned  at  preceding  term  of  court. 
Right  of  prisoner  to  be  present  in  court. 

Cited  in  Donnelly  v.  State,  26  N.  J.  L.  463,  on  necessity  of  presence  of  prisoner 
upon  argument  of  writ  of  error  to  reverse  conviction  in  criminal  case. 

18  AM.  DEC.  417,  DEN.  £X  DEM.  ABER  ▼.  CliARK,  10  N.  J.  li.  217. 
Conclusiveness  of  inquisition  of  lunacy,  as  to  third  persons. 

Cited  in  Yauger  v.  Skinner,  14  N.  J.  Eq.  389,  holding  inquisition  competent,  but 
not  conclusive,  evidence  of  limacy  against  person  claiming  title  under  alleged 
lunatic;  Field  v.  Lucas,  21  6a.  447,  68  A.  D.  465,  holding  inquisition  of  lunacy 
prima  facie  but  not  conclusive  evidence  to  show  lunatic  was  incapable  of  contract- 
ing; Slaughter  v.  Heath,  127  Ga.  747,  57  S.  E.  69,  holding  adjudication  on  inquisi- 
tion not  conclusive  on  third  persons  not  parties  to  proceeding,  though  notified  as 
next  of  kin;  Grimes  v.  Shaw,  2  Tex.  Civ.  App.  20,  21  S.  W.  718,  holding  as  to 
third  persons,  judgment  of  lunacy  is  only  prima  facie  evidence  thereof. 

Cited  in  notes  in  22  A.  D.  658;  28  A.  D.  647,-— on  conclusiveness  of  inquisition 
of  lunacy;  19  L.R.A.  493,  on  conclusiveness  in  other  proceedings  of  finding  made 
in  an  inquisition  to  establish  insanity. 
Inquisition  of  lunacy  as  evidence. 

Cited  in  reference  notes  in  47  A.  D.  474,  on  inquisition  of  lunacy  as  evidence; 
36  A.  D.  580;  75  A.  D.  219, — on  effect  of  inquisition  as  evidence;  2i  A.  D.  130, 
on  inquisition  of  lunacy  as  prima  facie  evidence  only. 

Cited  in  note  in  18  A.  D,  422,  on  admissibility  of  inquisition  of  lunacy. 
Procedure  to  impugn  inquisition  of  lunacy. 

Cited  in  Re  Lindsley,  46  N.  J.  Eq.  358,  19  Atl.  726,  holding  leave  to  traverse 
an  inquisition  of  lunacy  not  a  matter  of  right  but  matter  resting  within  discre- 
tion of  chancellor. 
liiability  for  obligations  of  ancestors. 

Cited  in  note  in  21  L.R.A.  89,  on  liability  of  heirs  for  obligations  of  ancestor. 

18  AM.  DEC.  423,  STORY  v.  ELMOT,  8  COW.  27. 
Validity  of  acts  performed  on  Sunday  or  holiday. 

Cited  in  O'Rourke  v.  O'Rourke,  43  Mich.  58,  4  N.  W.  531,  holding  execution  of 
note  not  void  in  absence  of  statute;  First  Baptist  Church  v.  Utica  &  S.  R.  Co.  6 
Barb.  313,  holding  running  of  trains  not  unlawful  unless  prohibited  by  statute; 
Weidman  v.  Marsh,  4  Clark  (Pa.)  401,  upholding  execution  of  will  where  testator 
was  or  had  good  reason  to  believe  himself  in  danger  of  immediate  death. 

Cited  in  reference  notes  in  27  A.  D.  119,  as  to  when  acts  done  on  Sunday  are 
valid;  39  A.  D.  339,  as  to  when  contracts  made  on  Sunday  are  void;  31  A.  D.  465, 
on  validity  of  contracts  made  on  Sunday. 

Cited  in  note  in  38  A.  R.  167,  on  subscription  for  church  expenses  on  Sunday 
as  violating  the  Sunday  law. 
»  Awards. 

Cited  in  Isaacs  v.  Beth  Hamedash  Soc.  1  Hilt.  469,  holding  award  signed  on 
Sunday  pursuant  to  hearing  on  that  day  but  delivered  on  Monday,  valid,  all  par- 
ties and  witnesses  being  Jews. 
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Cited  in  reference  note  in  24  A.  D.  467,  on  validity  of  award  made  on  Sun- 
day. 
—  Judicial  acta. 

Cited  in  People  ex  rel.  Donohoe  v.  Walton,  36  Misc.  320,  71  N.  Y.  Supp.  85, 
15  N.  Y.  Crim.  Rep.  512,  holding  conviction  and  warrant  of  commitment  void  both 
at  common  law  and  under  Code;  Pulling  v.  People,  8  Barb.  384,  holding  submis- 
sion of  cause  to  jury  at  three  o'clock  in  morning  void  under  statute  forbidding 
business  except  the  receiving  of  verdict;  State  v.  Green,  37  Mo.  466,  holding  stat- 
ute forbidding  business  except  receiving  verdict  or  discharging  jury  renders  in- 
structions given  ten  minutes  after  midnight,  void;  People  ex  rel.  Price  v.  Warden, 
73  App.  Div.  174,  76  N.  Y.  Supp.  728,  holding  magistrates  courts  in  New  York 
city  may  exercise  their  ordinary  functions  by  virtue  of  statute;  £x  parte  Tice, 
32  Or.  179,  49  Pac.  1038,  denying  power  to  discharge  jury  when  not  enumerated 
among  exceptions  to  act  forbidding  transaction  of  business  by  courts;  Stinson  v. 
State,  5  Tex.  App.  31,  on  whether  statute  prohibits  judgment  on  information 
filed  on  Sunday. 

Cited  in  reference  note  in  27  A.  D.  667,  on  judicial  acts  done  on  Sunday. 

Cited  in  notes  in  48  A.  D.  393;  3  L.R.A.  658, — on  Sunday  as  nonjudicial  day; 
3  A.  R.  372,  on  limitations  on  judicial  action  on  Sunday;  12  A.  D.  290,  on  effect 
of  judicial  acts  on  Sunday. 

Distinguished  in  Pepin  v.  Societe  St.  Jean  Baptiste,  24  R.  I.  550,  60  L.R.A. 
626,  54  Atl.  147,  holding  trial  of  charges  against  member  of  beneficial  society 
valid  in  absence  of  express  statute;  Maxson  v.  Annas,  1  Denio,  204,  holding  act 
prohibiting  "service  a»d  execution"  of  writs,  warrants,  judgments,  etc.,  on  Satur- 
day as  to  Seventh  Day  Baptists  does  not  affect  judgment  rendered  on  that  day. 
^  Entry  of  verdicte  and  Judgments. 

Cited  in  Shearman  v.  State,  1  Tex.  App.  216,  28  A.  R.  402,  holding  entry  of 
judgment^  void;  Re  Worthington,  18  Nat.  Bankr.  Reg.  388,  Fed.  Cas.  No.  18,052, 
holding  docketing  of  judgment  on  day  declared  a  holiday  by  statute,  void;  Hem- 
mens  v.  Bentley,  32  Mich.  89,  holding  rendition  of  judgment  on  holiday  equiva- 
lent by  statute  to  Sunday,  void;  Davis  v.  Fish,  1  G.  Greene,  406,  48  A.  D.  387, 
holding  both  the  receiving  of  verdict  and  entry  of  judgment  thereon,  void;  Uodge 
V.  State,  29  Fla.  500,  10  So.  556;  Com.  v.  Marra,  8  Phila.  440,  26  Phila.  Leg.  Int. 
388,  1  Legal  Gaz.  172,  3  Brewst.  (Pa.)  402;  Stone  v.  United  States.  167  U.  S.  178, 
42  L.  ed.  127,  17  Sup.  Ct.  Rep.  778, — holding  the  receiving  and  recording  of  general 
verdict  not  a  nullity;  Reid  v.  State,  53  Ala.  402,  25  A.  R.  627,  holding  lawful  to 
receive  verdict  and  adjourn,  the  case  having  gone  to  jury  on  week  day ;  Baxter  v. 
People,  8  111.  368,  holding  verdict  received  on  Sunday  valid  while  judgment 
entered  thereon  is  void ;  Keating  v.  Serrell,  5  Daly,  278,  on  nullity  under  statute 
of  entry  of  judgment  unless  it  be  on  verdict  received  on  same  day. 
—  Ministerial  acts  of  procedure. 

Cited  in  State  v.  California  Min.  Co.  13  Nev.  203,  holding  execution  of  under- 
taking on  appeal,  valid. 

Cited  in  reference  note  in  38  A.  S.  R.  747,  on  validity  of  ministerial  acts  per- 
formed on  holidays. 
«  Serrlee  of  writs  and  notices. 

Cited  in  Kiger  v.  Coats,  18  Ind.  163,  81  A.  D.  351,  holding  giving  of  notice  of 
award,  vafid;  Morris  v.  Shew,  29  Kan.  661,  holding  service  of  process  of  attach- 
ment void;  Matthews  t.  Ansley,  31  Ala.  20,  holding  service  of  process  of  attach- 
ment, valid ;  Reclamation  Diet.  No.  535  v.  Hamilton,  112  Cal.  603,  44  Pac.  1074, 
Am.  Dec  Vol.  III.— 36. 
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holding  service  of  proposed  statement  on  motion  for  new  trial  either  on  legal  holi- 
day or  Sunday,  not  invalid ;  Hauswirth  v.  Sullivan,  6  Mont.  203,  9  Pac.  798,  hold- 
ing summons  not  servable  either  at  common  law  or  under  statute  excepting  in 
instances  there  specified;  Harrison  v.  Wallis,  44  Misc.  492,  90  N.  Y.  Supp.  44, 
holding  service  of  process  void  at  common  law,  though  valid  under  New  Mexico 
statute  before  sunrise  or  after  sunset;  People  v.  Dewey,  23  Misc.  267,  50  N.  Y. 
Supp.  1013,  holding  service  of  writ  of  habeas  corpus  void  both  at  common  law 
and  under  statutes  of  Texas  and  New  York;  Dumars  v.  Denver,  16  Colo.  App.  376, 
65  Pac.  680,  on  sufficiency  to  sustain  assessment,  of  Sunday  publication  of 
ordinance  authorizing  sewer. 
—  Under  statutes  prohibiting  Sunday  contracts. 

Cited  in  Miller  v.  Roessler,  4  E.  D.  Smith,  234;  Batesford  t.  Every,  44  Barb. 
618, — ^holding  private  sale  not  void  either  at  common  law  or  under  statute  against 
"exposing  to  sale"  any  wares,  merchandise,  etc.;  Boynton  v.  Page,  13  Wend. 
425,  holding  same  statute  extends  only  to  public  exposure  sales,  and  does  not 
affect  private  transfers;  Towle  v.  Larrabee,  26  Me.  464,  holding  statute  forbid- 
ding labor  or  business  excepting  works  of  necessity  or  charity  renders  note 
given  for  chattels  void;  Adams  v.  Hamell,  2  Dougl.  (Mich.)  73,  43  A.  D.  455, 
holding  same,  though  otherwise  at  common  law;  Smith  v.  Wilcox,  24  N.  Y. 
353,  82  A.  D.  302,  holding  similar  statute  renders  contract  for  publication  of 
advertisement  in  Sunday  newspaper  void;  Merritt  v.  Earle,  31  Barb.  38,  holding 
statute  does  not  prohibit  execution  on  Sunday  of  contract  to  transport  property, 
though  voyage  is  and  does  commence  on  Sunday  evening;  Sayles  v.  Willman, 
10  K.  I.  465,  holding  sale  of  horses  by  horseman  invalid,  though  capable  of  ratifi- 
cation under  statute  providing  penalty  for  exercise  of  one's  ordinary  calling. 
Computation  of  time  including  Sunday. 

Cited  in  Ex  parte  Juneman,  28  Tex.  App.  486,  13  S.  W.  783;  Harper  v.  State, 
43  Tex.  431, — holding  word  "weeks"  in  statute  limiting  time  of  term  excludes 
the  seventh  day;  Neal  v.  Crew,  12  Ga.  93,  holding  Sunday  not  countable  as  one 
of  the  four  days  on  which  appeals  may  be  entered;  Bacon  t.  State,  22  Fla.  46, 
holding  bill  of  exceptions  may  be  settled  on  succeeding  day  where  last  day  in 
order  was  Sunday;  People  ex  rel.  Pugsley  v.  Luther,  1  Wend.  42,  holding  not 
permissible  to  redeem  on  next  day  where  last  day  of  long  period  was  Sunday; 
Campbell  v.  International  Life  Assur.  Soc.  4  Bosw.  298,  holding  performance  on 
Monday  valid  where  day  for  fulfilling  agreement  falls  on  Sunday  either  through 
accident  or  mutual  error;  Porter  v.  Pierce,  120  N.  Y.  217,  7  L.ILA.  847,  24  N.  E. 
281  (affirming  43  Hun,  1),  and  holding  Sunday  is  not  to  be  figured  in  twenty-four 
hours  allowed  creditor  by  statute  to  redeem  from  a  prior  redeeming  creditor. 
Validity  of  Sunday  laws. 

Cited  in  State  v.  Powell,  58  Ohio  St.  324,  41  L.R.A.  854,  50  N.  E.  900, 
holding  statute,  prohibiting  anyone  from  "any  baseball  playing,"  valid;  Linden- 
muUer  v.  People,  21  How.  Pr.  156,  33  Barb.  548,  holding  statute  prohibiting 
certain  exhibitions  and  plays,  valid;  Ex  parte  Andrews,  18  Cal.  678,  holding 
act  prohibiting  all  persons,  with  certain  exceptions,  from  conducting  their 
business  on  Sunday,  valid. 

Cited  in  note  in  49  A.  D.  622,  on  constitutionality  of  Sunday  laws  under  the 
police  power. 
Construction  of  Sunday  statutes. 

Cited  in  Brunnett  v.  Clark,  1  Sheldon,  500,  holding  such  statutes  liberally  con- 
strued so  as  to  prohibit  every  species  of  labor  contravening  object  of  enactment. 
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18  AM.  DBC.  427,  LEWIS  ▼.  PAYN,  8  COW.  71,  Reaffirmed  on  later  ap- 
peal in  4  Wend.  428. 
Alteration  of  InstrumentA. 

Cited  in  reference  notes  in  23  A.  D.  264;  29  A.  D.  330;  46  A.  D.  167,— on 
alteration  of  instniments;  22  A.  D.  95;  23  A.  D.  677;  28  A.  D.  622;  40  A.  D. 
139,— on  effect  of  alteration  of  instniment;  65  A.  D.  129,  on  effect  of  immaterial 
alterations  and  those  made  by  stranger. 

Cited  in  notes  in  10  A.  R.  239,  on  effect  of  alteration  of  instrument  by 
stranger;  86  A.  8.  R.  85,  on  necessity  that  alterations  of  written  instruments  be 
material;  86  A.  8.  R.  118,  on  effect  of  alteration  of  instrument  in  duplicate  on 
rights  of  parties;  86  A.  S.  R.  125,  on  rights  of  parties  of  altered  instmment 
which  was  an  executed  contract  or  conveyance. 

—  Of  leaee. 

Cited  in  Boston  Block  Co.  ▼.  Buffington,  39  Minn.  385,  40  N.  W.  361;  Jones 
V.  Hoard,  59  Ark-  42,  43  A.  8.  R.  17,  26  S.  W.  193,— holding  that  alternative  ot 
duplicate  copy  of  lease  by  lessee  will  not  vitiate  contract,  inasmuch  as  it  may 
be  proved  by  copy  retained  by  lessor;  Smith  v.  McGowan,  3  Barb.  404,  1  N.  Y. 
Code  Rep.  27,  holding  that  title  of  lessor  would  not  be  revested  by  fraudulent 
alteration  of  assignment  of  lease  by  lessee,  or  even  by  a  forgery  of  the  lease 
itself;  Bliss  v.  Mclntyre,  18  Vt.  466,  46  A.  D.  165,  holding  erasure  and 
changes  of  covenants  in  lease  by  lessee  after  execution  and  delivery,  material 
alteration,  avoiding  lessee's  rights  thereunder  and  estops  him  from  maintaning 
any  action  upon  contract  original  evidence  of  which  he  has  by  his  own  act  de- 
stroyed. 

Cited  in  reference  note  in  43  A.  8.  R.  19,  on  alteration  of  lease  executed  in 
duplicate. 

—  Of  deed. 

Cited  in  Alabama  State  Land  Co.  v.  Thompson,  104  Ala.  570,  53  A.  8.  R.  80, 
16  So.  440,  holding  alteration  of  deed  by  erasure  of  words,  "numerals  reserved*' 
after  the  execution  and  delivery  of  deed,  not  such  an  alteration  as  to  avoid 
the  conveyance,  even  though  it  does  operate  to  render  deed  void  as  original 
evidence  of  title;  Lee  v.  Alexander,  9  B.  Mon.  25,  48  A.  D.  412,  holding  that 
alteration  or  mutilation  of  deed  by  stranger  will  not,  as  to  original  parties, 
render  it  void;  Chessman  v.  Whittemore,  23  Pick.  231,  holding  that  alteration  of 
deed,  though  rendering  it  void  as  evidence,  will  not  operate  to  devest  grantee 
of  estate  granted;  Woods  v.  Hilderbrand,  46  Mo.  284,  2  A.  R.  513,  holding 
that  notwithstanding  fraudulent  alteration  of  deed  by  grantee,  title  to 
land  will  not  revest  in  grantor,  though  in  some  instances  it  would  operate  to 
estop  grantee  from  bringing  any  action  founded  on  altered  deed;  Jackson 
ex  dem.  Collier  v.  Jacoby,  9  Cow.  125,  holding  that  in  absence  of  corroborative 
evidence  mere  addition  of  letter  "s"  to  word  lot  in  description  of  property 
conveyed  in  deed  is  not  such  material  alteration  as  to  avoid  deed;  Jackson  ex 
dem.  Gould  v.  Gould,  7  Wend.  364,  holding  erasure  and  subsequent  writing  in 
of  word  "junior"  in  description  of  party  to  deed  not  sufficient  alteration  to 
devest  estate  conveyed;  Moir  v.  Brown,  14  Barb.  39,  holding  that  annexation  of 
schedule  of  personal  property  to  recorded  deed  of  general  assignment  made  for 
benefit  of  creditors,  is  such  material  alteration  as  to  render  it  void  for  purposes 
of  evidence;  Withers  v.  Atkinson,  1  Watts,  236,  holding  that  alteration  of  deed 
destroys  its  efficacy  as  to  one  altering  it,  but  does  not  operate  to  destroy  estate 
granted;  Arnold  T.  Jones,  2  R.  I.  345,  sustaining  general  proposition  that  any 
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material  alteration  of  deed  after  execution  by  one  claiming  benefit  thereunder 
or  by  his  privity,  effectually  vitiates  the  instrimient  and  estops  him  from  bringing 
any  action  upon  it;  Watrous  v.  McGrew,  16  Tex.  606,  holding  alteration  of 
teatimofUa  not  of  itself  sufficient  to  impair  legality  of  title  to  estate  claimed  and 
evidenced  by  copy  of  original  instrument  containing  grant,  and  description 
of  land;  Yeager  v.  Musgrave,  28  W.  Va.  90,  holding  that  material  alteration  of 
deed  or  other  written  instrument  by  one  an  entire  stranger  thereto  will  not  render 
it  void  as  to  original  parties. 

—  Of  mortgage. 

Cited  in  Waring  v.  Smyth,  2  Barb.  Ch.  119,  47  A.  D.  290,  holding  change  by 
obligee  and  mortgagee  in  bond  and  mortgage  making  it  payable  on  demand,  in- 
stead of  five  years  after  date,  an  alteration,  rendering  it  void  as  to  mortgagors; 
Marcy  v.  Dunlap,  6  Lans.  365,  holding  addition  or  change,  after  delivery,  of  de- 
scription of  premises  covered  by  mortgage  to  confirm  to  record  description,  such 
material  alteration  as  to  estop  mortgagee  from  maintaining  any  action  thereon; 
Robertson  v.  Hay,  91  Pa.  242,  6  W.  N.  C.  546,  holding  change  after  execution  and 
delivery  of  mortgage  with  reference  to  specific  legislative  act,  which  had  pre- 
viously been  repealed,  not  of  that  material  character  sufficient  to  avoid  mortgage, 
nor  affect  rights  of  an  assignee  who  was  not  party  to  alteration. 

—  Of  bond. 

Cited  in  Walla  Walla  County  v.  Ping,  1  Wash.  Terr.  340,  holding  that  altera- 
tion of  surety  bond,  by  insertion  of  amount  of  penalty  in  case  of  violations  of 
obligation  upon  which  bond  is  conditioned,  after  its  delivery,  renders  it  void 
as  to  sureties. 

—  Of  negotiable  paper. 

Cited  in  Chappell  v.  Spencer,  23  Barb.  584,  holding  addition  by  payee  of  his 
name  under  that  of  the  makers  of  promissory  notes,  but  marked  "security"  to 
be  an  alteration  sufficient  to  vitiate  the  instrument. 

—  Of  contracts  generally. 

Cited  in  Hayes  v.  Wagner,  89  111.  App.  390,  discussing  right  of  one  claiming 
under  contract  which  was  executed  in  duplicate,  one  copy  of  which  was  subse- 
quently materially  altered,  to  resort  to  the  unchanged  duplicate  copy  as  original 
evidence  of  contract;  Adams  v.  Frye,  3  Met.  103,  holding  that  fraudulent  pro- 
curement of  signature  of  person  not  present  at  execution  as  attesting  witness  to 
bond,  with  a  view  to  gaining  improper  advantage  will  discharge  obligor;  Ruby 
V.  Talbott,  5  N.  M.  251,  3  L.R.A.  724,  21  Pac.  72,  holding  that  a  material  altera- 
tion by  a  stranger  will  not  render  an  instrument  void,  if  it  can  be  shown  by  evi- 
dence what  the  instriunent  was  before  it  was  altered ;  Fullerton  v.  Sturges,  4  Ohio 
St.  629,  holding  that  alteration  of  written  instnunent  in  order  to  be  an  effective 
destruction  of  its  validity,  must  have  been  made  by  one  entitled  to  some  benefit 
thereunder,  or  one  having  some  adverse  interest. 

Distinguished  in  effect  in  Northern  R.  Co.  v.  Miller,   10  Barb.  260,   holding 
stockholder's   contract   of   subscription   not  rendered   inoperative  by  authorized 
change  in  charter  by  legislature. 
Time  of  alteration  as  question  for  jury. 

Cited  in  Little  v.  Herndon,  10  Wall.  26,  19  L.  ed.  878,  holding  it  is  question  for 
jury  whether  erasure  in  instrument  admitted  in  evidence  was  made  before  its 
execution. 
Burden  of  proof  as  to  alteration. 

Cited  in  Sow  v.  Merrill,  Burnett    (Wis.)    185,  1  Pinney    (Wis.)    340.  holding 
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it  to  be  duty  of  one  claiming  alteration  of  promissory  note  or  other  negotiable 
instrument  to  prove  it  by  preponderance  of  evidence,  failing  in  which  proper  for 
jury  to  find  for  defendant. 

Cited  in  note  in  13  L.R.A.  313,  on  necessity-  that  party  producing  instrument 
account  for  alterations. 
Effect  of  cancelation  of  deed. 

Cited  in  King  v.  Crocheron,  14  Ala.  822,  holding  that  words  "I  hereby  cancel 
and  relinquish  the  within  deed  to  .  .  .  and  authorize  the  same  to  be  trans- 
ferred upon  record"  although  sufficient  cancelation  is  insufficient  to  revest  title 
in  grantor;  Wilson  v.  Hill,  13  N.  J.  Eq.  143,  holding  that  mere  cancelation  of 
deed  of  conveyance  will  not  operate  to  devest  grantee  of  estate  which  has  vested, 
even  when  cancelation  is  done  by  consent  of  all  parties;  Rowan  v.  Lytle,  11 
Wend.  616,  holding  that  voluntary  cancelation  of  deed  of  conveyance  does  not 
terminate  an  estate  created  by  it,  owing  to  necessity  of  conforming  to  statute 
of  fraud  in  all  matters  affecting  right,  title  or  interest  in  land,  save  in  excep- 
tional cases;  Galbreath  ▼.  Templeton,  20  Tex.  45,  holding  that  cancelation  of 
deed  in  consideration  of  execution  of  matters  which  turned  out  to  be  void  and  did 
not  operate  to  devest  grantee  of  estate  acquired  under  original  deed;  Parker 
V.  Kane,  4  Wis.  1,  65  A.  D.  283,  holding  that  cancelation  and  destruction  of  deed 
of  conveyance  of  real  property  by  consent  of  grantee  and  grantor  cannot  operate 
to  reinvest  grantee  with  title. 

Cited  in  note  in  18  L.R.A.(N.S.)   1170,  on  effect  of  destruction  or  cancelation, 
or  redelivery  to  grantor  for  that  purpose,  of  delivered,  but  unrecorded  deed. 
Effect  of  surrender  of  instrnment. 

Cited  in  Suydam  v.  Beals,  4McLean,  12,  Fed.  Cas.  No.  13,653,  holding  surrender 
or  cancelation  of  lease  for  term  of  years  not  effective  to  devest  estate  unless 
evidenced  by  formal  deed  properly  executed  in  conformity  with  statute  of 
frauds;  Strawn  v.  Norris,  21  Ark.  80,  holding  that  surrender  or  destruction  of 
recorded  deed  will  not  operate  as  reinvestment  of  estate  in  grantor. 
Duplicates  In  evidence  as  original  documents. 

Cited  in  International  Harvester  Co.  v.  Elfstrom,  101  Minn.  263,  118  A.  S.  R 
626,  12  L.R.A.(N.S.)  343,  112  N.  W.  252,  holding  different  carbon  copies  of 
a  writing  duplicate  originals  so  that  either  may  be  proved  without  accounting  for 
the  other;  Martin  v.  Martin,  1  Misc.  181,  20  N.  Y.  Supp.  686,  48  N.  Y.  S.  R.  690, 
holding  one  of  several  copies  of  written  instriunent  executed  simultaneously, 
admissible  as  original  in  evidence. 

Cited  in  reference  note  in  118  A.  S.  R.  628,  on  question  where  instrument  is 
executed  in  duplicate  one  of  which  is  delivered  to  each  party,  whether  both  are 
originals. 
Assignability  of  estate  by  will. 

Cited   in   Cody  v.  Quarterman,   12  Qa.  386,  holding  that  an  estate  by  will, 
under  statute  of  frauds  is  assignable. 
Power  of  agent  to  make  contract  under  seal. 

Distinguished  in  Hanford  v.  McNail,  9  Wend.  54,  holding  that  agent  not 
authorized  by  deed,  cannot  make  contract  under  seal  for  his  principal. 

18  AM.  DEC.   4M,  CUNNINGHAM  ▼.  BUCKLIN,   8  COW.    178. 
Immnnity  of  officers  from  liability. 

Cited  in  notes  in  23  A.  D.  383,  on  liability  of  officers  for  acting  in  excess  of 
authority;  43  A.  D.  724,  on  liability  of  public  officer  for  misconduct  in  office. 
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^  Of  officers  exercising  official  discretion. 

Cited  in  Easton  v.  Calendar,  11  Wend.  90,  holding  school  trustees  not  liable 
for  error  in  figuring  tax  or  omitting  names  of  all  taxable  parties  without  proof 
of  bad  faith;  Morris  Twp.  v.  Carey,  27  N.  J.  L.  377,  holding  school  trustees  not 
liable  for  error  or  fraud  in  making  out  list  of  children  in  district  for  purposes 
of  revenue;  Weaver  v.  Devendorf,  3  Denio,  117,  holding  tax  assessor  not  liable 
to  suit  for  refusal  of  exemption  though  act  was  wilful  and  corrupt;  Waldron  v. 
Berry,  51  N.  H.  136,  holding  highway  commissioners  not  liable  for  discretionary 
performance  of  duly  without  proof  of  malice  or  fraud;  Pike  v.  Megoun,  44 
Mo,  491,  holding  registering  officer  of  election  not  liable  for  judicial  act  without 
proof  of  wilfulness  or  corruption;  Gordon  v.  Farrar,  2  Dougl.  (Mich.)  411, 
holding  inspectors  of  election  not  liable  in  case  for  improperly  refusing  a  vote. 

—  Of  Judicial  officers  generally. 

Cited  in  Landt  v.  Hilts,  19  Barb.  283,  holding  erroneous  order  of  arrest  by 
judicial  officer  with  jurisdiction,  a  protection  to  parties,  their  attorney,  and  to 
the  officer  himself;  Tavenner  v.  Morehead,  41  W.  Va.  116,  23  S.  E.  673,  on 
exemption  of  judicial  officers  from  civil  suit  for  error,  though  intentional, 
provided  there  was  jurisdiction. 

Cited  in  reference  notes  in  22  A.  D.  550,  on  liability  of  judicial  officers;  6 
A.  D.  360,  on  exemption  from  liability  of  officer  acting  judicially;  97  A.  S.  K 
867,  on  liability  of  judges  of  courts  of  superior  or  general  jurisdiction;  67 
A.  S.  R.  894,  on  liability  of  judges  to  civil  action;  25  A.  R.  701,  on  civil  liability 
of  judge  for  judicial  acts;  90  A.  D.  727,  on  liability  for  negligence  of  officers 
invested  with  judicial  powers;  40  A.  D.  135,  on  liability  of  judicial  officers  for 
misconduct. 

Cited  in  notes  in  24  A.  D.  50,  on  judicial  liability;  15  E.  R.  C.  48,  on  civil 
liability  of  judge  for  his  judicial  acts;  14  L.R.A.  139,  on  civil  liability  of  judicial 
officer  for  acts  of  judicial  nature;  14  L.R.A.  145,  on  civil  liability  of  judge 
for  acts  done  through  malice  or  impure  motives;  21  A.  D.  222,  on  liability  of 
justice  issuing  warrant  without  jurisdiction. 

—  Of  Judges  or  officers  of  court  not  of  record. 

Cited  in  Irion  v.  Lewis,  56  Ala.  190,  holding  corrupt  official  misconduct  by 
justice  of  peace  not  actionable  civilly  though  punishable  criminally;  Pratt  v. 
Gardner,  2  Cush.  63,  48  A.  D.  652,  holding  justice  of  peace  not  liable  civilly 
if  he  had  jurisdiction;  Jordan  v.  Hanson,  49  N.  H.  199,  6  A.  R.  508,  hoUing 
justice  of  peace  not  liable  for  erroneous  refusal  of  appeal ;  Houghton  v.  Swart- 
hout,  1  Denio,  589,  holding  justice  of  peace  liable  for  ministerial  error  in  return 
to  common  pleas  upon  appeal;  Craig  v.  Burnett,  32  Ala.  728,  holding  town 
councilmen  liable  for  inprisoning  before  necessary '  judicial  ascertainment  of 
violation  of  ordinance;  Wilcox  v.  Williamson,  61  Miss.  310,  holding  mayor, 
convicting  one  under  pleadings  and  facts  which  could  not  possibly  give  juris- 
diction, liable  to  suit,  and  citing  annotation  on  this  point;  Ayers  v.  Russell, 
50  Hun,  282,  3  N.  Y.  Supp.  383  (dissenting  opinion),  on  exemption  from  civil 
suit  of  physicians  exercising  judicial  duty  in  committing  insane,  provided  there 
was  jurisdiction. 
"What  powers  are  Judicial. 

Cited  in  Striker  v.  Kelly,  7  Hill,  9,  holding  power  given  oourt  to  appoint  and 
confirm  acts  of  assessors  of  street  improvement,  judicial  and  compatible  with 
other  duties. 
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ConclusiTenesfl  of  judicial  decision  In  special  or  limited  Jurisdiction. 

Cited  in  Cooper  v.  Sunderland,  3  Iowa,  114,  66  A.  D.  52,  holding  judgment  of 
limited  court  ordering  sale  of  ward's  estate  conclusive  upon  proof  of  jurisdiction ; 
Stell  ▼.  Glass,  1  Ga.  475,  holding  order  of  court  of  ordinary  as  to  investment  of 
ward's  funds  not  subject  to  collateral  attack  where  there  was  jurisdiction  and 
no  fraud;  Fleming  v.  Johnson,  26  Ark.  421,  holding  title  under  guardian  or 
administrator's  sale  cannot  be  collaterally  attacked  except  for  patent  error  or 
want  of  jurisdiction;  Furman  v.  Walter,  13  How.  Pr.  348,  holding  sufficiency  of 
attachment  issuing  in  action  already  commenced  with  jurisdiction  not  subject 
to  collateral  attack;  Larr  v.  State,  45  lud.  364,  holding  record  of  justice  of  peace 
cannot  be  contradicted  by  a  pleading;  Hard  v.  Shipman,  6  Barb.  621,  holding 
docket  of  justice  with  jurisdiction  conclusive  of  facts  recited,  in  subsequent  action 
on  judgment;  Clark  v.  Holmes,  1  Dougl.  (Mich.)  390,  on  contradiction  in  col- 
lateral action  of  a  justice's  record  or  minutes  to  show  want  of  jurisdiction;  Peck 
V.  Holcombe,  3  Port.  (Ala.)  329,  holding  declaration  of  vacancy  in  tax  collector's 
office  by  county  judge  pursuant  to  statute  conclusive  until  reversed;  Foster 
V.  Van  Wyck,  2  Abb.  App.  Dec.  167,  4  Abb.  Pr.  N.  8.  469,  41  How.  Pr.  493, 
holding  erroneous  tax  assessment  by  officers  with  jurisdiction,  voidable,  but 
not  void. 
—  Of  discharge  in  insolvency. 

Cited  in  Betts  v.  Bagley,  12  Pick.  572,  holding  discharge  evidence  of  all  facts 
necessary  to  validity  upon  proof  of  officer's  authority  and  jurisdiction;  Stanton 
V.  Ellis,  12  N.  Y.  575,  64  A.  D.  512,  holding  discharge  of  insolvent  may  be 
attacked  in  collateral  action  for  want  of  jurisdiction. 

Cited  in  reference  note  in  53  A.  D.  88,  as  to  when  discharge  in  bankruptcy 
is  deemed  conclusive. 
Jurisdiction  of  Insolvent. 

Cited  in  Re  Clark,  3  Denio,  167,  holding  irregularity  in  publishing  notice  does 
not  devest  jurisdiction  once  acquired  by  officer. 

18  AM.  DEC.  441,  WAITB  T.  liEGGETT,  8  COW.  195. 
Relief  against  mistake. 

Cited  in  Rider  v.  Powell,  28  N.  Y.  310,  holding  equity  will  correct  mistake  in 
bond  though  there  was  no  mutuality  or  fraud. 
Recovery  of  payments  of  money  by  mistake. 

Cited  in  Morton  v.  Ludlow,  1  Edw.  Ch.  639,  holding  ignorance  of  law  will 
not  give  a  right  of  recovery,  if  facts  were  known;  Billings  v.  McCoy  Bros. 
5  Neb.  187,  holding  it  unnecessary  that  mistake  should  be  caused  by  wrongful 
act  of  defendant;  Davis  v.  Kling,  77  Hun,  598,  28  N.  Y.  Supp.  1026,  holding 
money  paid  under  mistake  of  expectant  fact  recoverable;  Livermore  v.  Peru, 
55  Me.  469,  holding  money  paid  to  another  town  under  mistake  as  to  liability 
for  support  of  pauper  under  known  facts  not  recoverable;  Duncan  v.  Berlin, 
5  Robt.  457,  4  Abb.  Pr.  N.  S.  34  (dissenting  opinion),  on  necessity  of  full 
knowledge  of  all  facts  to  constitute  a  voluntary  payment  so  as  to  defeat  a 
recovery;  Mathews  v.  Kansas,  80  Mo.  231,  holding  payment  of  tax  on  wrong 
land  through  mistake  of  payer  not  recoverable;  Lesster  v.  New  York,  33  App. 
Div.  350,  63  N.  Y.  Snpp.  934,  holding  money  paid  for  taxes  without  knowledge 
of  condemnation  by  city,  recoverable. 

Cited  in  reference  notes  in  43  A.  D.  617,  on  recovery  back  of  money  voluntarily 
paid;  33  A.  S.  R.  689,  on  right  to  recover  voluntarv  oavments:  46  A.  D.  171. 
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on  right  to  recover  money  paid  under  mistake  of  fact;  27  A.  D.  489,  on  recovery 
back  of  money  paid  under  mistake  or  in  ignorance  of  essential  fact. 

Cited  in  notes  in  19  A.  D.  515,  on  recovery  back  of  money  paid  by  mistake; 
62  A.  D.  759,  on  recovery  on  count  for  money  had  and  received  of  money  obtained 
by  fraud  or  other  tort,  or  by  duress  or  by  mistake;  94  A.  S.  R.  415,  on  knowl- 
edge of  facts  as  affecting  duress. 

Distinguished  in  Holden  v.  Davis,  57  Miss.  769,  holding  payment  of  unaccepted 
draft  in  mistake  for  accepted  one  not  recoverable,  the  paid  draft  being  in  conse- 
quence not  protested. 

—  Mistake  in  computation. 

Cited  in  Boyer  v.  Pack,  2  Denio,  107,  holding  money  paid  on  incorrect  compu- 
tation of  interest,  recoverable. 
^Mistake  of  facts  oliargeable  to  notice  of  payer. 

Cited  in  Grimes  v.  Blake,  16  Ind.  160;  Douglas  County  v.  Keller,  43  Neb.  635, 
62  N.  W.  60;  Union  Nat.  Bank  v.  Sixth  Nat.  Bank,  43  N.  Y.  452,  3  A.  R.  718; 
Allen  V.  New  York,  4  E.  D.  Smith,  404;  City  Nat.  Bank  v.  Peed,  2  Va.  Dec.  623, 
32  S.  E.  34;  Rutherford  v.  Mclvor,  21  Ala.  750, — ^holding  means  of  knowledge 
not  tantamount  to  actual  knowledge  so  as  to  defeat  recovery;  Koontz  v.  Boone- 
ville  Cent.  Nat.  Bank,  51  Mo.  275,  holding  money  paid  on  another  drawee's  draft 
through  failure  to  use  ordinary  care,  recoverable. 

—  Pajmients  on  avoidable  instrument  or  obligation. 

Cited  in  Columbus  Ins.  Co.  v.  Walsh,  18  Mo.  229,  holding  loss  paid  in  ignorance 
of  subsequent  insurance  which  avoided  policy,  recoverable;  Lake  v.  Artisans' 
Bank,  3Abb.  App.  Dec.  107,  3  Abb.  Pr.  N.  S.  209,  3  Keyes,  276,  holding  same  of 
money  paid  by  indorser  erroneously  supposing  he  had  been  charged  by  demand 
and  notice;  Southwick  v.  First  Nat.  B=?nk,  20  Hun,  349,  holding  same  of  money 
paid  in  taking  up  draft  under  mistaken  belief  that  proceeds  had  been  used 
in  taking  up  another  draft;  Lott  v.  Swezey,  29  Barb.  87,  holding  same  of 
money  paid  on  judgment  binding  at  time  but  subsequently  reversed;  Chap- 
man V.  Brooklyn,  40  N.  Y.  372, — holding  same  of  money  paid  on  consideration 
which  has  wholly  failed. 

—  Remedies  for  recovery. 

Cited  in  Harway  v.  New  York,  1  Hun,  628,  4  Thomp.  &  C.  167,  holding  money 
obtained  by  oppression,  imposition  or  deceit  may  be  set  off  in  assumpsit  by  virtue 
of  statute. 
Recovery  of  over  charges. 

Cited  in  West  Virginia  Transp.  Co.  v.  Sweetzer,  26  W.  Va.  434,  holding 
excessive  charges  paid  railroad  under  duress  per  minasy  recoverable. 

18  AM.  DEC.  443,  DE  MOTT  v.  HAGERMAN,  8  COW.  220. 
Liettinfir  on  shares  as  common  tenancy. 

Cited  in  Smyth  v.  Tankersley,  20  Ala.  212,  56  A.  D.  193,  holding  tenancy  in 
common  created  by  a  letting  to  be  paid  for  in  a  portion  of  specific  products; 
Armstrong  v.  Bicknell,  2  Lans.  216,  holding  same  of  agreement  to  work  farm  on 
shares  for  single  crop;  Morrill  v.  Mackman,  24  Mich.  279,  9  A.  R.  124,  on 
same  point ;  Russell  v.  Russell,  32  How.  Pr.  400,  holding  letting  of  farm  on  shares 
for  one  year  makes  parties  tenants  in  common,  and  not  landlord  and  tenant; 
Banta  v.  Merchant,  173  N.  Y.  292,  66  N.  E.  13,  holding  same  of  agreement  to 
sow  crop  on  land  and  divide  with  owner;  Taylor  v.  Bradley,  39  N.  Y.   129,  100 


Digitized  by 


Google 


569  NOTES  ON  AMERICAN  DECISIONS.  [441-443 

A.  D.  415,  4  Abb.  App.  Dec.  363,  holding  same  though  letting  is  for  more  than 
a  single  year;  Putnam  t.  Wise,  1  Hill,  235,  37  A.  D.  309,  holding  same  where 
contract  under  seal  for  occupancy  of  one  or  possibly  two  years  in  consideration 
of  one  half  of  all  grain  raised ;  Fiero  v.  Hubbell,  2  Barb.  633,  holding  same  as  to  a 
working  of  farm  on  shares  with  no  reservation  of  fixed  quantity  of  products:  De- 
laney  v.  Root,  99  Biass.  546,  97  A.  D.  52,  holding  same  of  oral  contract  providing 
for  equal  division  of  crop,  the  owner  furnishing  land,  part  of  seed,  and 
part  of  labor;  McNealy  v.  State,  17  Fla.  198,  holding  same  of  agreement 
to  cultivate  land  upon  shares,  each  furnishing  portion  of  material  for  making 
crop;  Vaughn  v.  Wandler,  63  How.  Pr.  378,  holding  agreement  to  work  farm 
and  operate  dairy  upon  shares  for  one  year,  not  a  lease;  Caswell  v.  Districh, 
15  Wend.  379,  holding  same  of  agreement  to  sow  different  kinds  of  grain 
and  yield  a  portion  to  landlord;  Wright  v.  Mosher,  16  How.  Pr.  454,  holding 
certain  agreement  for  working  of  farm  dividing  profits,  and  sharing  expenses, 
creates  tenancy  in  common  in  both  farm  and  products;  Henderson  v.  Allen, 
23  Cal.  519,  holding  letting  of  mine  on  shares  makes  parties  tenants  in  com- 
mon, and  n«t  landlord  and  tenant;  Dinehart  v.  Wilson,  15  Barb.  595,  holding 
provision  for  division  of  specific  products  of  land  creates  cotenancy  regardless 
of  the  form  of  the  contract. 

Cited  in  reference  note  in  69  A.  D.  507,  on  rights  and  relations  of  parties 
when  land  is  let  on  shares. 

Cited   in   notes   in   23   A.   D.   531,   on   relation   arising   from   letting   of   land 
for  share  of  crops;  37  A.  D.  322,  on  duration  of  cotenancy  created  by  agreement 
to  work  land  on  shares. 
^CominoB  tenancy  im  crops  produced. 

Cited  in  Burdick  v.  Washburn,  36  How.  Pr.  468,  53  Barb.  397,  holding  agree- 
ment to  work  farm  and  deliver  owner  one  half  of  products  creates  cotenancy 
in  hay,  though  it  was  not  expressly  mentioned;  Moulton  v.  Robinson,  27  N.  H. 
550,  holding  crops  reserved  in  lease  in  lieu  of  rent  remain  property  of  land- 
lord. 

Cited  in  reference  note  in  35  A.  D.  124,  on  ownership  of  crop  where  land  is 
let  on  shares. 

Cited  in  notes  in  37  A.  D.  317,  on  agreement  for  cultivation  of  land  on  shares 
as  creating  cotenancy  in  crops;   32  L.R.A.  423,  on  title  by  accession  to  crops, 
fruit,  and  timber  wrongfully  severed;  32  L.  R.  A.  428,  on  title  by  accession  to 
crops,  fruit  and  timber  severed  and  converted  with  wrongful  intent. 
Rights  In  products  of  the  soil. 

Cited  in  note  in  23  L.R.A.  468,  on  sale  or  mortgage  of  crops  raised  on  shares. 

—  Rights  of  disseisee. 

Cited  in  Anderson  v.  Hapler,  34  111.  436,  85  A.  D.  318,  holding  owner  can- 
not replevin  wood  severed  from  land  in  adverse  possession;  Stockwell  v.  Phelps, 
34  N.  Y.  363,  90  A.  D.  710,  holding  replevin  maintainable  for  hay  severed  only 
when  trespass  would  lie. 

Distinguished  in  Harris  t.  Frink,  49  N.  Y.  24,  10  A.  R.  318,  holding  mere  ex- 
clusion of  purchaser  who  sowed  crop,  by  vendor  or  his  agent,  will  not  devest 
purchaser's  title  to  crop  so  as  to  bar  replevin. 

Criticized  in  Bowell  t.  Klein,  44  Ind.  290,  15  A.  R.  235,  holding  replevin  main- 
tainable for  severance  of  crops  wherever  trespass  would  lie. 

—  Rights  of  trespasser  or  disseisor. 

Cited  in  Lindsay  ▼.  Winona  &  St.  P.  R.  Co.  29  Minn.  411,  43  A.  R.  228.  13 
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N.  W.  191,  holding  trespasser  who  sowed  and  gathered  crops  gets  title  theretfj 
as  against  owner  of  land;  Lieberman  v.  Clark  (Wheeler  v.  Clark),  114  Tenn. 
117,  69  L.Rji.  732,  85  S.  W.  258,  holding  adverse  possessor  can  maintain  replevin 
for  timber  severed  by  one  claiming  under  deed  executed  after  such  possession 
was  taken. 
Right  to  maintain  replevin,  etc. 

Cited  in  reference  notes  in  62  A.  D.  159,  as  to  when  replevin  lies;  20  A.  D. 
606,  on  right  to  maintain  replevin;  36  A.  D.  202,  on  replevin  by  disseisee  against 
disseisor  for  grain  removed;  85  A.  D.  327,  on  replevin  or  trover  by  owner  of 
freehold  for  property  wrongfully  severed  where  defendant  is  in  possession  under 
claim  of  title;  24  A.*  D.  342,  on  right  to  recover,  in  replevin,  crops  growing  on 
land  of  which  one  has  been  disseised;  46  A.  D.  157,  on  trespass  quare  clausum 
fregit  in  favor  of  disseisee  against  disseisor. 

Cited  in  note  in  89  A.  D.  429,  430,  on  right  to  try  title  in  replevin  and  trover. 
Possession  as  predicate  for  trespass,  etc. 

Cited  in  Bracken  v.  Preston,  1  Pinney  (Wis.)  584,  44  A.  D.  412,  on  inability 
to  recover  for  continuance  of  trespass  until  possession  of  land  is  obtained. 

Cited  in  notes  in  85  A.  D.  325,  on  re-entry  on  land  by  owner  and  maintenance 
of  trespass  quare  olauaum  against  adverse  occupant;   69  IkR»A.  735,  on  natun; 
of  adverse  possession  of  land  as  affecting  right  to  maintain  replevin  by  or  against 
the  person  in  possession  for  things  severed. 
Right  to  mesne  profits. 

Cited  in  note  in  85  A.  D.  324,  on  recovery  of  intermediate  damages  after  re- 
gaining possession  by  ejectment  or  re-entry. 

18  AM.  DEO.  445,  DOE  EX  DEM.  DE  PEYSTER  ▼.  HOWIiAND,  8  COW. 

277. 
Tenancy  by  entirety. 

Cited  in  Robinson  v.  Eagle,  29  Ark.  202,  holding  husband  and  wife  take  by 
entirety  and  not  as  tenants  in  common  under  statute;  Barber  v.  Harris,  15 
Wend.  615,  which  holds  deed  to  husband  and  wife  conveys  to  them  by  entirety, 
and  husband  having  absolute  control  can  mortgage  their  interest  for,  at  least, 
his  life;  Joos  v.  Fey,  30  N.  Y.  S.  R.  147,  9  N.  Y.  Supp.  275,  which  holds  husband 
and  wife  take  as  tenants  by  entirety  although  conveyance  is  to  them  as  "joint 
tenants";  Miller  v.  Miller,  9  Abb.  Pr.  N.  S.  444,  holding  husband  and  wife  take 
by  entirety  in  conveyance  to  them  subsequent  to  married  women's  acts  enabling 
woman  to  take  land  to  her  sole  use  from  any  person  other  than  her  husband; 
Wright  V.  Saddler,  20  N.  Y.  320,  holding  statute  that  every  estate  "granted 
.  .  .  to  two  or  more  persons,  in  their  own  right,  shall  be  a  tenancy  in  com- 
mon, unless  expressly  declared  to  be  a  joint  tenancy,"  does  no^  supply  to  con- 
veyance to  husband  and  wife;  Re  Simmon,  4  Clark  (Pa.)  204,  holding  devise  to 
a  "daughter  .  .  .  with  her  husband"  creates  an  estate  by  entirety  in  the 
husband  and  wife  with  survivorship  in  husband;  Gibson  v.  Zimmerman,  12  Mo. 
385,  51  A.  D.  168;  Brownson  v.  Hull,  16  Vt.  309,  42  A.  D.  517,— holding  husband 
and  wife  take  estate  by  entirety  notwithstanding  statute  providing  conveyance  to 
two  or  more  persons  creates  tenancy  in  common. 

Cited  in  reference  notes  in  31  A.  D.  62,  on  nature  of  estate  taken  under  con- 
veyance to  husband  and  wife;  44  A.  D.  121,  on  creation  of  estate  by  entirety 
by  conveyance  to  husband  and  wife. 

Cited  in  notes  in  12  L.R.A.  514,  defining  tenancy  by  the  entirety;  2  Ij.RjL 
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434,  435,  on  estate  created  by  conveyanee  to  husband  and  wife;  27  A.  D.  514, 
on  creation  of  tenancy  of  the  entirety  on  conveyance  to  husband  and  wife;  30 
L.R^.  320,  on  creation  of  entirety  estates  by  limitation  to  husband  and  wife 
without  specifying  how  they  are  to  take;  13  L.R^.  326,  on  court's  attitude 
towards  estates  by  entirety. 

Husband  and  wife  as  parties  in  ejectment. 

Cited  in  Jackson  ex  dem.  Hopkins  v.  Leek,  19  Wend.  339,  holding  wife  need 
not  join  with  husband  in  action  of  ejectment  for  lands  conveyed  to  herself  and 
husband. 
Conveyance  by  husband  or  wife. 

Cited  in  Davis  v.  Clark,  26  Ind.  424,  89  A.  D.  471,  discussing  question  whether 
husband  could  convey  use  and  possession  of  lands  belonging  to  himself  and 
wife  by  entirety;  Pursley  v.  Hayes,  22  Iowa,  11,  92  A.  D.  350,  declaring  valid 
deed  of  wife's  property  executed  by  husband  during  coverture,  and  signed,  ack- 
nowledged, and  delivered  by  wife  after  his  death;  Jackson  ex  dem.  Suffem  v. 
McConnell,  19  Wend.  175,  32  A.  D.  439,  holding  husband  alone  may  demise 
property  held  in  fee  by  himself  and  wife;  Meeker  v.  Wright,  11  Hun,  533,  holding 
deed  from  husband  to  wife,  both  being  owners,  without  wife  joining  as  grantor, 
void;  Bram  v.  Bram,  34  Hun,  487,  which  holds  deed  executed  by  wife  alone 
of  property  of  which  she  and  her  husband  are  seized,  conveys  no  present  interest; 
Zomtlein  v.  Bram,  63  How.  Pr.  240,  holding  grantee  of  wife  alone  of  land  owned 
by  husband  and  wife  may  maintain  partition;  Gray  v.  Bailey,  117  N.  C.  439, 
23  S.  £.  318,  which  holds  husband  cannot  alone  convey  his  interest  in  land  held 
by  entirety,  and  it  remains  subject  to  execution  sale  on  judgment  against  him 
on  death  of  wife. 

Cited  in  reference  notes  in  22  A.  D.  102,  as  to  when  deed  of  married  woman  is 
void;  23  A.  D.  777,  as  to  when  conveyances  by  married  women  are  void;  76 
A.  D.  418,  on  necessity  that  conveyance  by  married  women  be  executed  in  mode 
prescribed  by  statute;  55  A.  D.  413,  as  to  when  deed  of  married  woman  is  void 
for  want  of  proper  acknowledgment;  52  A.  D.  519,  on  invalidity  of  deed  of  mar- 
ried woman  not  acknowledged  in  statutory  mode;  21  A.  D.  256,  on  married 
women's  conveyances  which  are  not  acknowledged  pursuant  to  statute. 
Validity  of  mortgage  executed  by  husband  alone. 

Cited  in  Chandler  v.  Cheney,  37  Ind.  391,  declaring  void  a  mortgage  executed 
by  husband  alone  upon  land  held  by  entirety. 
Lease  of  land  owned  by  husband  and  wife. 

Cited  in  Thadceray  v.  Cheeseman,  18  N.  J.  L.  1,  holding  tenant  under  married 
woman  and  husband,  with  agreement  for  exchange  of  property,  but  without 
deed,  not  entitled  to  six  months'  notice  to  quit;  Torrey  v.  Torrey,  14  N.  Y.  430, 
holding  lease  by. husband  of  land  owned  by  him  and  his  wife  expired  by  death  of 
husband  within  term  of  lease. 
Judgments  against  married  women. 

Cited  in  Cary  v.  Dixon,  51  Miss.  593,  holding  judgment  against  feme  covert 
void  unless  record  shows  it  to  be,  within  special  cases,  authorized  by  law ;  Garde- 
nier  v.  Furey,  50  Hun,  82,  4  N.  Y.  Supp.  512,  declaring  wife  cannot  confess 
judgment  so  as  to  bind  real  estate  of  which  she  and  her  husband  are  tenants 
by  entirety. 
Rights  of  husband's  creditors. 

C^ted  in  Cook  t.  Kennerly,  12  Ala.  42,  which  holds  antenuptial  contract  con- 
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veying  to  trustee  slaves  for  vse  of  husband  and  wife  with  remainder  to  children 
does  not  create  separate  estate  in  wife  to  relieve  property  from  husband's  debts; 
Pollard  V.  Merrill,  15  Ala.  169,  holding  that  a  deed  to  trustees  of  slaves  and 
horses  to  the  separate  use  of  husband  and  wife  does  not  create  a  separate  estate 
in  wife  relieving  them  from  liability  for  husband's  debts;  Hall  v.  Stephens,  66 
Mo.  670,  27  A.  R.  302,  holding  execution  sale  against  interest  of  husband  in 
land  owned  by  him  and  wife  passes  that  interest  subject  to  right  of  survivor- 
ship of  wife. 

Distinguished  in  Moss  y.  McCall,  12  Ala.  637,  46  A.  D.  272,  which  holds  deed 
of  slave,  property  of  wife,  to  trustees  for  use  of  husband  and  wife  with  right 
of  survivorship,  remainder  over  to  children,  does  not  create  separate  estate  in 
wife  to  exclusion  of  husband's  creditors. 
Acknowledgment  by  married  woman.  —  Necessity  of. 

Cited  in  McDaniel  v.  Grace,  16  Ark.  466,  which  holds  deed  executed  by  husband 
under  power  of  attorney  from  wife,  but  not  acknowledged,  void  as  to  her;  Mar- 
tin V.  D welly,  6  Wend.  9,  21  A.  D.  245,  which  holds  deed  of  lands  of  married 
woman  without  acknowledgment  as  statute  required  a  nullity;  Dodge  v.  Hullins- 
head,  6  Minn.  61,  Gil.  1,  80  A.  D.  433,  holding  acknowledgment  by  wife  neces- 
sary to  mortgage  of  her  property  although  signed  by  her;  Van  Nostrand  v. 
Wright,  Hill  &  D.  Supp.  260,  declaring  deed  by  administrator  who  was  wife 
of  grantee,  without  acknowledgment  as  wife,  void. 
—  Sufficiency  of. 

Cited  in  Dewey  v.  Campau,  4  Mich.  666,  declaring  invalid  a  deed  of  Indian  and 
his  squaw  because  in  certificate  of  acknowledgment  the  squaw  ^'stated"  instead 
og  "acknowledged,*'  and  it  does  not  appear  that  it  was  taken  separately  as  well 
as  apart  from  husband. 
Effect  of  subsequent  acknowledgment. 

Cited  in  Osterhout  v.  Shoemaker,  3  Hill,  613,  discussing  question  of  void 
deed  made  effectual  by  subsequent  acknowledgment;  Breitling  v.  Chester,  8& 
Tex.  586,  32  S.  W.  527 ;  Montgomery  v.  Hornberger,  16  Tex.  Civ.  App.  28,  40  S. 
W.  628, — ^holding  subsequent  acknowledgment  of  deed  void  for  want  of  acknowledg- 
ment may  operate  as  a  new  grant. 
Constmction  of  devise. 

Cited  in  Kent  v.  Armstrong,  6  N.  J.  Eq.  637,  which  holds  devise  in  fee  with 
proviso  that  if  devisee  "die  without  heirs  and  intestate"  property  to  vest  in 
others,  creates  life  estate  with  testamentary  power  of  disposition;  Taggart  v. 
Murray,  53  N.  Y.  233,  which  holds  life  estate  devised  by  will  is  not  enlarged  to 
fee  by  giving  power  of  testamentary  disposition  to  devisee. 

Distinguished  and  disapproved  in  Armstrong  v.  Kent,  21  N.  J.  L.  509,  which 
holds  absolute  devise  with  proviso  for  limitation  over  if  devisee  "die  without 
heirs  and  intestate"  carries  absolute  property  to  first  taker. 
.Relation  back  of  act  to  antecedent  transaction. 

Cited  in  Davenport  v.  Peoria  M.  &  F.  Ins.  Co.  17  Iowa,  276,  holding  policy 
of  insurance  relates  back  to  its  date  though  not  executed  and  delivered  until 
subsequent  thereto,  if  such  was  the  agreement  of  the  parties;  Condon  v.  Gal- 
braith,  106  Tenn.  14,  68  S.  W.  916,  holding  list  of  lands  sold  for  taxes  dannot  be 
authenticated  by  requisite  certificate  of  clerk  nunc  pro  tunc  to  validate  tax  title. 

Cited  in  reference  note  in  44  A.  D.  708,  on  relation  of  sheriff's  deed  to  tkne 
when  party  is  entitled  thereto. 

Cited  in  notes  in  16  A.  D.  246,  on  relation  as  a  fiction  of  law;  16  A.  T>.  248^ 
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on  nonapplication  of  doctrine  of  relation  to  Toid  act;  22  A.  D.  711»  on  relation 
back  of  sheriff's  deed  to  day  of  sale. 

18  AM.  DBC.  451,  PBOPIiB  ▼.  BiANNING,  8  OOW.  297. 
Ezcusea  for  nonperformanoe  of  oontracta. 

Cited  in  Griffith  v.  Blackwater  Boom  &  Lumber  Co.  55  W.  Va.  dOA,  69  L.R.A. 
124,  48  S.  £.  442,  holding  corporation  dissolved  before  completion  of  contract 
with  contractor  in  its  employ  liable  for  actual  expenses  incurred;  Hillyard  t. 
Mutual  Ben.  L.  Ins.  Co.  35  N.  J.  L.  415,  holding  war  between  governments  of 
aissurer  and  insurer  excuses  nonpayment  of  premium;  Price  v.  Hartshorn,  44 
Barb.  655,  holding  carrier  not  liable  for  g^oods  thrown  overboard  to  save  ship 
in  tempest,  in  absence  of  special  contract;  Carpenter  t.  Stevens,  12  Wend.  589, 
holding  liability  on  replevin  bond  to  return  animal,  ezciiaed  by  its  death  with- 
out negligence,  prior  to  judgment. 

Cited  in  reference  note  in  71  A.  D.  156,  as  to  whether  act  of  Ood  excuses  per- 
formance of  contract. 

Citod  in  notes  in  40  L.  ed.  U.  8.  518,  on  what  will  excuse  nonperformance  of 
contract:  70  A.  S.  R.  832,  on  impossibility  of  performance  of  condition  in  con- 
tract; 1  E.  R.  C.  350,  on  vis  major  or  inevitable  accident  as  excusing  perform- 
ance of  contract;  31  A.  D.  140,  on  act  of  God,  of  the  law,  or  of  the  obligee,  ex- 
cusing nonperformance  of  contract;  59  A.  S.  R.  281,  on  full  performance  of 
entire  contract. 

—  Disabling  illness  or  death. 

Cited  in  Baldwin  v.  New  York  L.  Ins.  &  Trust  Co.  3  Bosw.  530,  holding  illness 
while  absent  by  permission  of  insurer  resulting  in  death  and  inability  to  return 
within  time  required,  no  forfeiture  of  policy;  Wolfe  v.  Howes,  20  N.  Y.  197,  75 
A.  D.  388  (affirming  24  Barb.  174),  holding  work  done  under  contract  not  com- 
pleted because  of  sickness  recoverable  on  quantum  meruit;  Spalding  v.  Rosa,  71 
N.  Y.  40,  27  A.  R.  7,  holding  theatrical  proprietor  excused  from  nonperformance 
of  booking  contract,  upon  proof  of  sickness  of  principal  star;  Sauner  v.  Phoenix 
Ins.  Co.  41  Mo.  App.  480,  on  excusableness  of  default  in  paying  fire  insurance 
premium  by  reason  of  death  of  insured. 

Cited  in  notes  in  37  A.  R.  52,  on  sickness  excusing  nonperformance  of  bond; 
4  L.RJl.  (N.S. )  899,  on  insanity  or  illness  as  act  of  God. 

—  Act  of  third  person. 

Cited  in  Wilkinson  v.  First  Nat.  F.  Ins.  Co.  72  N.  Y.  499,  28  A.  R.  166,  hold- 
ing failure  to  bring  action  on  policy  until  barred  not  excusable  because  payment 
was  enjoined  at  suit  of  third  person. 
~  Effect  of  absolute  covenant. 

Cited  in  Ames  v.  Belden,  17  Barb.  613,  on  inability  to  plead  act  of  God  in 
excuse  of  express  covenant  when  compensation  in  damages  may  be  awarded. 
E^xcnses  for  nonappearance  under  ball  or  recognizance. 

Cited  in  People  v.  McCoy,  39  Barb.  73,  on  inexcusableness  of  nonappearance 
unless  caused  by  act  of  God,  or  of  the  law,  or  of  the  obligee;  Lang  v.  People, 
14  Mich.  439,  on  prevention  of  performance  by  act  of  God  or  obligee  as  a  defense 
in  action  on  recognizance;  People  use  of  Masterson  t.  Hathaway,  206  111.  42,  68 
N.  £.  1053,  holding  order  directing  discharge  from  arrest  of  a  debtor  who  has 
taken  benefit  of  insolvent  law  releases  bail  bond,  though  it  is  reversed  on  appeal. 

Cited  in  reference  note  in  26  A.  D.  181,  as  to  when  nonperformance  of  condition 
in  bond  is  excused. 
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Cited  in  note  in  99  A.  D.  216,  on  act  of  God,  of  law,  or  of  obligee,  at  excuse 
for  failure  of  surety  or  bail  to  produce  principal. 
»  Death  or  disability  of  principal. 

Cited  in  People  v.  Tubbs,  37  N.  Y.  686,  holding  inability  of  principal  to  appear 
on  account  of  sickness  a  good  defense  in  an  action  on  recognizance;  Scully  v. 
Kirkpatrick,  79  Pa.  324,  21  A.  R.  62,  33  Phila.  Leg.  Int.  184,  holding  surety  in 
action  on  bond  may  prove  sickness  of  principal  and  appearance  as  soon  there- 
after as  possible;  Chase  v.  People,  2  Colo.  481,  holding  forfeiture  against  principal 
cognizor  should  be  set  aside  upon  proof  of  sickness  resulting  in  inability  to  at- 
tend; Mather  v.  People,  12  111.  9,  holding  death  of  principal  in  any  recognizance 
subsequent  to  forfeiture,  but  before  judgment  on  scire  facias,  excuses  sureties; 
Blake  v.  Niles,  13  N.  H.  469,  38  A.  D.  606,  holding  death  of  principal  obligor 
discharges  bond  to  take  poor  debtor's  oath  within  a  year;  State  v.  Traphagen, 
46  N.  J.  L.  134,  holding  equity  has  discretion  to  relieve  bail  on  recognizance  in 
criminal  case  upon  proof  of  inability  to  produce  principal  after  default  before 
death  intervened. 
—  Arrest  or  legal  detention  of  principal. 

Cited  in  People  v.  Bartlett,  3  Hill,  670,  holding  arrest  and  imprisonment 
in  another  county  preventing  appearance  a  good  defense  to  action  on  recognizance; 
People  V.  Cushney,  44  Barb.  118;  People  v.  Cook,  30  How.  Pr.  110, — holding  non- 
appearance excused  by  fact  of  subsequent  enlistment  of  principal  in  Army  and 
prevention  of  appearance  by  officer  in  conunand;  Caldwell  v.  Com.  14  Gratt. 
698,  holding  surety  excused  by  proof  that  principal  was  imprisoned  in  peniten- 
tiary at  day  called  for  appearance;  Steelman  v.  Mattix,  38  N.  J.  L.  247,  20  A. 
R.  389,  holding  incarceration  in  county  jail  awaiting  removal  to  penitentiary 
does  not  excuse  performance  of  bond  to  deliver  one's  self  to  sheriff. 

18  AM.  DBC.  454,  BRIG6S  ▼.  PEXXIMAN,  8  COW.  887. 
Dissolution  of  corporation  as  respects  creditors. 

Cited  in  Bank  of  Pougbkeepsie  v.  Ibbotson,  24  Wend.  473,  holding  abandonment 
of  business  and  insolvency  entitles  creditors  to  enforce  their  remedies;  Berthold 
V.  Holladay  Klotz  Land  &  Liunber  Co.  91  Mo.  App.  233,  holding  sufferance  of 
acts  destroying  the  object  of  creation  enables  creditor  to  pursue  equitable 
remedies;  Toledo,  St.  L.  &  K.  C.  R.  Co.  v.  Continental  Trust  Co.  36  C.  C.  A.  165, 
96  Fed.  497,  holding  sale  of  property  and  franchises  of  railroad  at  foreclosure 
sale  allows  administration  of  assets;  Combes  t.  Keyes  (Combes  v.  Milwaukee  k 
M.  R.  Co.)  89  Wis.  297,  46  A.  S.  R.  839,  27  L.RJL.  369,  62  N.  W.  89,  holding 
railroad  without  property  or  election  of  officers  for  twenty-six  years,  dissolved 
so  as  not  to  be  subject  to  suit;  State  v.  Real  Estate  Bank,  6  Ark.  696,  41  A.  D. 
109,  holding  no  forfeiture  of  charter  by  suspension  of  specie  payments  where  its 
only  effect  by  terms  of  charter  was  to  cause  notes  to  bear  interest;  Re  Independ- 
ence Ins.  Co  .Holmes,  103,  Fed.  Cas.  No.  7,017,  holding  decree  of  state  court, 
appointing  receiver,  enjoining  prosecution  of  business  and  declaring  a  dissolution, 
no  bar  to  bankruptcy  proceedings;  Dewey  v.  St.  Albans  Trust  Co.  66  Vt.  476, 
48  A.  R.  803,  holding  appointment  of  receiver  for  bank  insufficient  as  dissolution 
within  statute  allowing  preferences  among  depositors  in  such  a  contingency; 
Parsons  v.  Eureka  Powder  Works,  48  N.  H.  66,  holding  corporation  subject  to 
suit  on  note,  though  it  had  executed  assignment  for  creditors  and  failed  to 
elect  officers  for  many  years;  Lyons-Thomas  Hardware  Co.  v.  Perry  Stove  Mfg. 
Co.  86  Tex.  143,  22  L.RA..  802,  24  S.  W.  16,  on  insolvency  and  cessation  of  busi- 
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Bees  M  a  disaolution  within  statute  declaring  trust  for  creditors  upon  such  a 
oontingency. 

—  Necessity  of  Judicial  or  lesislaUve  declaration. 

Cited  in  Ferry  v.  Turner,  55  Mo.  418;  Gibbs  v.  Davis,  27  Fla.  531,  8  So.  633,— 
holding  dissolution  as  condition  precedent  to  statutory  liability  need  not  be  by 
legislatiye  enactment  or  judicial  decision. 
*  Riglit  to  sue  stockbolders. 

Cited  in  State  Sav.  Asso.  v.  Kellogg,  52  Mo.  583,  holding  adjudication  of  bank- 
ruptcy under  national  act  authorizes  suit  by  creditors  to  fix  liability  of  stock- 
holders; Re  Jackson  Marine  Ins.  Co.  4  Sandf.  Ch.  659,  holding  stockholders* 
liability  enforceable  upon  substantial  relinquishment  of  ordinary  business,  not- 
withstanding election  of  officers;  McDonnell  v.  Alabama  Gold  L.  Ins.  Co.  85  Ala. 
401,  5  So.  120,  holding  general  assignment  and  abandonment  of  business  allows 
enforcement  of  stockholder's  liability;  Bradt  v.  Benedict,  17  N.  Y.  93,  holding 
stockholders'  liability  not  enforceable  upon  insolvency  and  suspension  without 
proof  of  loss  of  all  power  to  resume  or  continue;  Donnelly  v.  Hodgson,  14  Mo. 
App.  548,  holding  proof  that  bank  had  ceased  to  receive  deposits  that  it  lacked 
means,  and  did  not  intend  to  resume  business  will  not  allow  enforcement  of 
stockholders'  liability. 

Distinguished  in  Huguenot  Nat.  Bank  v.  Studwell,  6  Daly,  13,  holding  ap- 
pointment of  receiver  and  sequestration  of  property  no  bar  to  creditor's  action 
against  trustees  to  recover  a  statutory  penalty. 
Dissolution  of  corporation. 

Cited  in  reference  notes  in  30  A.  D.  497 ;  42  A.  D.  I09,^n  dissolution  of  cor- 
poration; 26  A.  D.  116,  on  what  constitutes  dissolution  of  corporation;  41  A. 
D.  120,  on  dissolving  of  corporation  by  suffering  act  destructive  of  object  of  in- 
corporation. 

»For  nonnser. 

Cited  in  University  of  Maryland  v.  Williams,  9  Gill  &  J.  365,  31  A.  D.  72,  hold- 
ing mere  nonuser  or  misuser  insufficient  to  justify  the  granting  of  same  fran- 
chises to  others;  Strong  v.  McCagg,  55  Wis.  624,  13  N.  W.  895,  holding  stock- 
holder cannot  maintain  action  in  his  own  name  to  dissolve  corporation  on  ground 
of  nonuser  or  misuser;  Webster  v.  Turner,  12  Hun,  264,  holding  franchises  sur- 
rendered by  sale  of  entire  property  accompanied  by  resolution  of  dissolution,  so 
as  to  bar  suit  to  compel  carrying  on  of  business,  by  a  participating  shareholder ; 
Carey  t.  Cincinnati  &  C.  R.  Co.  5  Iowa,  357,  on  enforcement  of  rights  against 
defunct  corporation  without  judicial  dissolution  thereof. 

Cited  in  reference  notes  in  53  A.  D.  110,  on  effect  of  nonuser  as  dissolving 
corporation;  36  A.  D.  636,  on  forfeiture  of  corporate  franchises  by  misuser  or 
nonuser. 

Cited  in  note  in  8  L.R.A.  499,  on  forfeiture  and  dissolution  of  corporation  for 
misuser  of  franchise. 

Distinguished  in  Atchafalaya  Bank  v.  Dawson,  13  La.  497,  holding  cause  of 
forfeiture  will  not  prevent  bank  from  maintaining  suit  on  discounted  paper; 
Bank  of  Niagara  ▼.  Johnson,  8  Wend.  646,  holding  receiver  may  sue  director  for 
penalty  in  name  of  bank  though  it  has  suspended  ordinary  business;  Kelsey  v. 
Pfaudler  Process  Fermentation  Co.  46  Hun,  10,  19  Abb.  N.  C.  427,  holding  sale 
to  avoid  litigation  of  property  and  patents  to  new  company  in  consideration  of 
stock  therein  will  not  authorize  judgment  of  dissolution. 


Digitized  by 


Google 


18  AM.  DEC]  NOTES  ON  AMERICAN  DECISIONS.  576 

Proceedings  for  dissolntion  of  corporation. 

Cited  in  reference  note  in  21  A.  D.  51,  on  equity  jurisdiction  in  ease  of 
forfeiture  of  corporate  rights  by  nonuser. 

Cited  in  note  in  8  A.  S.  R.  195,  on  necessity  for  direct  proceedings  by  state 
to  forfeit  corporate  franchises. 
liiability  of  stockholders. 

Cited  in  Spence  v.  Shapard,  57  Ala.  598,  holding  bill  to  enforce  stockholders' 
liability  maintainable  under  Alabama  act  upon  dissolution  without  proof  of 
insolvency  or  previous  suit;  Hollingshead  v.  Woodward,  107  N.  Y.  96,  13  N.  E. 
621,  holding  one  "ceases  to  be  a  stockholder"  within  an  act  limiting  actions, 
upon  a  surrender  of  corporate  rights  and  appointment  of  receiver. 

Cited  in  reference  notes  in  28  A.  D.  516,  on  liability  of  subscribers  to  corporate 
stock;  74  A.  D.  541,  on  stockholder's  liability  for  debts  due  from  him  to 
corporation. 

Cited  in  notes  in  23  A.  D.  60,  on  liability  of  stockholders  on  their  subscrip- 
tions; 40  A.  D.  249;  40  L.  ed.  U.  S.  752, — on  individual  liability  of  stockholders 
for  corporate  debts;  43  A.  D.  695,  on  stockholders'  liability  in  equity  for  cor- 
porate debts;  3  A.  S.  R.  838,  on  stockholders'  liability  for  corporate  debts  as 
limited  to  extent  or  amount  of  stock. 

Distinguished  in  Toucey  v.  Bowen,  1  Biss.  81,  Fed.  Cas.  No.  14,107,  holding 
stockholder  cannot  be  sued  under  Indiana  banking  act  on  bank  notes  without 
proof  of  insolvency  and  that  fund  on  deposit  with  state  has  been  exhausted. 
—  Construction  of  liability  statutes. 

Cited  in  Matthews  v.  Albert,  24  Md.  527;  Ohio  Life  Ins.  ft  T.  Co.  v.  Mer- 
chants' Ins.  &  T.  Co.  11  Humph.  1,  53  A.  D.  742;  Zang  v.  Wyant,  25  Colo.  551, 
71  A.  S.  R.  145,  56  Pac.  566, — holding  liability  for  creditors  fixed  by  statute 
additional  to  liability  of  stockholder  to  corporation;  Parker  v.  Carolina  Sav. 
Bank,  53  S.  C.  583,  69  A.  S.  R.  888,  31  S.  E.  673,  holding  words  "to  the 
amount  of  their  respective  share  or  shares  of  stock"  mean  additional  to  the 
loss  in  the  corporate  property;  Lewis  v.  St.  Charles  Co.  6  Mo.  App.  225,  holding 
same  as  to  words  "to  amount  of  stock,  and  no  more";  McDonnell  v.  Alabama 
Gold  L.  Ins.  Co.  85  Ala.  401,  5  So.  120;  Pettibone  v.  McGraw,  6  Mich.  441; 
Root  V.  Sinnock,  120  111.  350,  60  A.  R.  558,  11  N.  E.  339  (affirming  24  111.  App. 
538), — holding  words  "to  amount  of  stock"  mean  additional  to  amount  owed 
or  paid  to  corporation;  United  States  Trust  Co.  v.  United  States  F.  Ins.  Co.  18 
N.  Y.  199,  8  Abb.  Pr.  192,  holding  constitution  extends  liability  to  an  amount 
equal  and  additional  to  the  stock  held;  Sackett's  Harbour  Bank  v.  Blake,  3 
Rich.  Eq.  225,  holding  same  under  New  York  act;  Lane  v.  Morris,  8  Ga.  468, 
holding  charter  liability  of  shareholder  to  redeem  bank  notes  independent  of 
liability  of  bank  thereon;  Jacobson  v.  Allen,  20  Blatchf.  525,  12  Fed.  454,  hold- 
ing double  liability  under  Illinois  statute  is  for  creditors,  and  not  in  favor  of 
corporation,  and  is  not  recoverable  by  receiver. 
Contributory  liability  between  stockholders. 

Cited  in  Re  Hollister  Bank,  27  N.  Y.  393,  84  A.  D.  292,  holding  statute  ren- 
ders shareholders  in  bank  severally  liable  for  a  ratable  amount,  regardless  of 
solvency  of  any  other  shareholder;  Rehbein  v.  Rahr,  109  Wis.  136,  85  N.  W.  315. 
holding  statute  does  not  render  stockholders*  liability  to  creditors  ratable  or 
proportional  according  to  solvency  of  others;  Aspinwall  v.  Torrance,  1  Lans.  381, 
holding  stockholders  compelled  to  pay  debts  of  corporation  may  sue  other 
shareholders  for  contribution. 
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Set-off  hj  stockholder. 

Cited  in  Webber  v.  Leighton,  8  Mo.  App.  502;  Jennan  v.  Benton,  79  Mo.  148; 
Cahill  V.  Original  Big  Gun  Beneficial  ft  Pleasure  Asso.  94  Md.  353,  89  A.  S.  R. 
434,  50  Atl.  1044, — holding  stockholder  may  set  oflF  debt  due  him  from  corpora- 
tion in  action  to  enforce  statutory  liability;  Remington  v.  King,  11  Abb.  Pr.  278, 
holding  adrances  to,  or  liabilities  incurred  for,  corporation  can  be  offset; 
Tallmadge  v.  Fishkill  Iron  Co.  4  Barb.  382,  holding  same  as  to  directors  in 
action  to  enforce  their  statutory  liability;  Christensen  v.  Colby,  43  Hun,  362, 
holding  judgment  against  corporation  may  be  offset  in  action  for  single  stock- 
holder's liability;  Richards  v.  Kinsley,  14  Daly,  334,  14  N.  Y.  S.  R.  701,  holding 
liability  for  signing  false  report  not  subject  to  set-off  but  otherwise  as  to  ordi- 
nary statutory  liability;  Garrison  t.  Howe,  17  N.  Y.  468,  holding  action  to  en- 
force stockholders'  liability  not  maintainable  upon  proof  of  payment  already 
made  on  debts  to  amount  of  stock;  Agate  v.  Sands,  8  Daly,  66,  on  whether 
mere  advance  without  proof  that  money  was  used  in  paying  debts  can  be  offset. 

Cited  in  note  in  3  A.  S.  R.  871,  on  stockholder's  right  to  set  off  debt  due  him 
from  corporation  in  action  to  enforce  his  statutory  liability  for  corporate  debts. 

Distinguished   in   Briggs  v.   Cornwell,  9   Daly,   436,   holding  that  party  had 
not  shown  himself  entitled  to  set-off;  Cheever  v.  Gilbert  Eler.  R.  Co.  11  Jones  & 
S.  478,  denying  right  to  set  off  by  officer  who  misappropriated  funds  which  cor- 
poration sues  to  recover. 
Answer  In  chancery  as  evidence. 

Cited  in  Mason  v.  Crosby,  3  Woodb.  k  M.  258,  Fed.  Cas.  No.  9,236;  Hanson  v. 
Patterson,  17  Ala.  738;  Dunham  v.  Gates,  Hoffm.  Ch.  185;  Gripsrs  v.  Wood- 
ruff, 14  Ala.  9, — holding  unresponsive  allegations  in  answer  not  evidence;  Bel- 
lows V.  Stone,  18  N.  H.  465,  holding  matter  of  affirmation  evidence  if  it  be  in 
relation  to  a  particular  upon  which  bill  requires  an  answer. 
Assets  as  f and  for  creditors. 

Cited  in  Ohio  Life  Ins.  ft  T.  Co.  v.  Merchant's  Ins.  ft  T.  Co.  II  Humph.  I,  53 
A.  D.  742,  holding  capital  stock  a  trust  fund  for  creditors  to  be  used  only  in 
accordance  with  provisions  of  charter;  Wheeler  v.  Millar,  90  N.  Y.  353,  hold- 
ing unpaid  subscriptions  assets  in  equity  for  payment  of  debts;  Hightower  v. 
Thornton.  8  Ga.  486,  52  A.  D.  412,  holding  amount  of  shares  subscribed  a  fund 
in  equity  for  creditors;  Sanger  v.  Upton,  91  U.  S.  56,  23  L.  ed.  220;  Winans  v. 
McKean  R.  ft  Nav.  Co.  6  Blatchf.  215,  Fed.  Cas.  No.  17,862,— holding  capital 
stock  both  paid  and  unpaid  a  fund  in  equity  for  creditors;  Gratz  v.  Redd,  4  B. 
Mon.  178,  holding  capital  stock  fraudulently  misapplied  may  be  pursued  in 
equity  into  hands  of  purchaser  with  notice,  as  a  fund  for  creditors;  McKay  v. 
Elwood,  12  Wash.  579,  41  Pac.  919,  holding  unpaid  subscriptions  enforceable  as 
fund  for  creditors  without  proof  of  a  call  or  assessment;  Marr  v.  Bank  of  West 
Tennessee,  4  Coldw.  471,  holding  assets  of  insolvent  corporation  a  fund  in  equity 
for  all  creditors,  notwithstanding  diligence  of  any  particular  one;  Haskins  v. 
Harding,  2  Dill.  99,  Fed.  Cas.  No.  6,196,  on  unpaid  capital  stock  as  fund  in 
equity  for  creditors  in  absence  of  statute. 

Cited  in  reference  note  in  100  A.  D.  551,  on  unpaid  stock  as  part  of  assets 
of  insolvent  corporation. 

Cited  in  notes  in  5  LJl.A.  650,  on  unpaid  subscriptions  to  corporate  stock  as 
part  of  assets;  7  L.R.A.  707,  on  capital  stock  of  corporation  as  trust  fund. 

Distinguished  in  Ft.  Edward  ft  Ft.  M.  PI.  Road  Co.  v.  Payne,  17  Barb.  567, 
denying  that  there  is  an  implied  promise  by  stockholder  to  pay  calls  on  shares. 
Am.  Dec.  Vol.  III.— 37. 
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Equity  Jurisdiction  to  enforce  rights  and  liabilities  of  stockholders. 

Cited  in  Mann  v.  Pentz,  2  Sandf.  Ch.  257,  holding  receiver  may  sue  a  single 
stockholder  in  equity  on  unpaid  subscription;  United  Glass  Co.  v.  Vary,  79  Hun, 
103,  29  N.  Y.  Supp.  636,  holding  equity  has  jurisdiction  to  enforce  shareholders' 
liability  to  prevent  a  multiplicity  of  suits;  Eames  v.  Doris,  102  111.  350,  holding 
equity  has  jurisdiction  to  enforce  statutory  personal  liability  of  stockholders  as 
a  fund  for  creditors;  Bogardus  v.  Rosendale  Mfg.  Co.  4  Sandf.  89,  holding 
creditor  with  demand  unestablished  at  law  cannot  maintain  bill  for  discovery 
of  stockholders  without  proof  of  insolvency;  Stang's  Appeal,  10  W.  X.  C.  409. 
holding  equity  will  entertain  creditors*  suit  to  enforce  liability  of  a  number  ot 
stockholders  though  all  are  not  parties;  Terry  v.  Calnan,  4  S.  C.  608,  holding 
action  by  single  creditor  to  enforce  statutory  liability  of  a  number  of  sharehold- 
er's equitable  so  as  to  require  all  other  creditors  as  parties;  Sands  v.  Kimbark, 
39  Barb.  108,  on  jurisdiction  of  equity  in  creditors'  suit  to  enforce  lia- 
bility on  members  of  mutual  insurance  company;  Weeks  v.  Love,  50  N.  Y.  568, 
on  jurisdiction  of  equity  to  take  account  and  enforce  liability  of  stockholders 
upon  insolvency;  Empire  City  Bank's  Case,  8  Abb.  Pr.  192,  18  N.  Y.  199,  on 
jurisdiction  of  equity  to  administer  the  affairs  of  insolvent  corporations ;  Walker 
V.  Crain,  17  Barb.  119,  on  right  of  stockholder  being  sued  separately  at  law  by 
two  creditors,  or  any  other  stockholder,  to  have  administration  in  equity. 

Cited  in  notes  in  3  A.  S.  R.  856,  on  method  of  enforcing  statutory  liability 
of  stockholders  for  corporate  debts;  43  A.  D.  702,  on  equitable  remedy  to  com- 
pel payment  of  corporate  debts  by  stockholders;  3  A.  S.  R.  811,  on  equitable 
jurisdiction  to  compel  payment  of  unpaid  subscriptions  or  to  make  call  for  bene- 
fit of  corporate  creditors. 

—  Election  of  legal  or  equitable  remedies. 

Cited  in  Pfohl  v.  Simpson,  60  How.  Pr.  341 ;  Mathez  v.  Neidig,  72  N.  Y.  100,— 
holding  creditor  has  his  election  to  sue  stockholder  at  law  or  bring  action  in 
equity  for  an  accounting  between  all  parties;  Ladd  v.  Cartwright,  7  Or.  329, 
holding  remedy  of  creditor  against  shareholder  for  individual  liability  is  in 
equity,  where  all  rights  can  be  adjusted  in  one  action;  Farmers  Loan  k  T.  Co. 
V.  Funk,  49  Neb.  363,  68  N.  W.  520,  holding  statute  giving  liability  of  stock- 
holder to  creditor  does. not  allow  action  at  law  in  his  own  name;  Marsh  v.  Eaye, 
168  N.  Y.  196,  61  N.  E.  177  (dissenting  opinion),  on  right  of  creditor  to  sue 
stockholder  either  at  law  or  in  equity. 

—  Form  of  decree. 

Cited  in  Cushman  v.  Shepard,  4  Barb.  113,  holding  decree  in  suit  by  cred- 
itor must  direct  reference  to  ascertain  amount  of  debts,  names  of  stockholders, 
and  their  possible  advancements. 

18  AM.  DEC.  468,  IjA  FROMBOIS  ▼.  JACKSON,  8  00\¥.  589. 
What  constitutes  adverse  possession. 

Cited  in  Clark  v.  Wood,  34  N.  H.  447,  holding  claim  of  right  essential;  Miller 
V.  Piatt,  5  Duer,  272,  holding  it  necessary  that  there  be  an  intent  to  hold  and  a 
claim  of  title;  Woodward  v.  McReynolds,  1  Chand.  (Wis.)  244,  2  Pinney  (Wis.) 
268,  holding  fact  of  possession  and  intention  of  occupant,  the  only  tests;  People 
ex  rel.  Cooper  v.  Fields,  1  Lans.  222,  holding  mere  possession  without  claim  of 
right,  however  long  continued,  insufficient;  Miner  v.  New  York,  5  Jones  k  S. 
171,  holding  there  must  be  an  actual  entry,  accompanied  by  claim  of  hostile  title, 
continued  for  twenty  years;  Bimce  v.  Gallagher,  5  Blatchf.  481,  Fed.  Cas.  No. 
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2,133;  Bradstreet  t.  Clarke,  12  Wend.  602,— holding  intention  and  fact  of  pos- 
session without  regard  to  existence  of  a  legal  title,  the  only  tests;  Spalding  v. 
Grigg,  4  Ga.  75,  holding  mere  naked  possession,  commenced  under  permission, 
insufficient;  Badger  v.  Lyon,  7  Ala.  664,  holding  mere  trespass  without  claim 
or  color  of  title  insufficient;  Link  t.  Doerfer,  42  Wis.  391,  24  A.  R.  417,  holding 
possession  of  mere  intruder  becomes  adrerie  upon  the  recording  of  tax  deed 
to  himself;  Dayis  t.  Bowmar,  55  Miss.  671,  holding  entry  under  parol  gift, 
though  permissive  and  friendly  in  ordinary  sense,  is  hostile  and  adverse  to  legal 
title;  English  v.  Doe,  7  Ga.  387,  on  necessity  of  color  of  title  or  claim  of  right. 

Cited  in  reference  notes  in  27  A.  D.  401,  on  adverse  possession;  26  A.  D.  102, 
on  requisites  to  obtain  title  by  adverse  possession;  36  A.  D.  683,  on  claim  of  title 
in  adverse  possession;  50  A.  D.  114,  on  sufficiency  of  entry  under  color  of  title 
to  constitute  adverse  possession;  58  A.  D.  553,  on  entry  under  color  of  title,  being 
sufficient  to  constitute  adverse  possession;  47  A.  D.  465,  on  evidence  of  adverse 
holding;  4  A.  S.  R.  584,  on  length  of  time  required  to  bar  title  by  adverse 
possession. 

Cited  in  notes  in  28  A.  8.  R.  451,  on  adverse  possession;  15  L.RA.(N.S.)  1209, 
on  claim  of  right  as  essential  element  in  adverse  possession;  4  L.RJL.  641,  on 
necessity  of  occcupation  being  open  and  notorious  to  operate  as  disseisin  by  ad- 
verse possession. 

Distinguished  in  Wiseman  v.  Lucksinger,  84  N.  Y.  31,  38  A.  R.  479,  denying 
right  to  easement  by  twenty  years'  permissive  user. 

—  Good  faith  or  Intent  of  claimant. 

Cited  in  Davis  v.  Furlow,  27  Md.  536,  holding  intention  to  elaim  adversely  es- 
sential so  as  to  make  disseisin  by  mistake,  ineffectual;  Whitney  v.  Powell,  2 
Pinney  (Wis.)  115,  1  Chand.  (Wis.)  52,  holding  good  faith  on  part  of  occupant 
essential;  Humbert  v.  Trinity  Church,  24  Wend.  587,  holding  neither  fraud  nor 
knowledge  on  part  of  occupant  as  to  weakness  of  title  will  excuse  inactivity  of 
owner;  Livingston  v.  Peru  Iron  Co.  9  Wend.  611,  holding  deed  fraudulently  ob- 
tained not  available  as  foundation  of  adverse  possession;  Hall  v.  McCormick,  7 
Tex.  269,  on  whether  a  fraudulent  deed  can  be  the  foimdation  of  an  adverse 
possession. 

Disapproved  in  Lewis  v.  Upton,  90  App.  Div.  453,  86  N.  Y.  Supp.  397  (dis- 
senting opinion),  on  adverseness  of  possession  under  a  fraudulent  deed. 

—  Necessity  of  paper  title. 

Cited  in  Poor  v.  Horton,  15  Barb.  485,  holding  it  only  necessary  that  the 
holding  be  in  good  faith,  under  claim  and  color  of  title,  and  exclusive  of  any 
other  right;  McClellan  v.  Kellogg,  17  111.  498,  holding  it  necessary  that  land 
be  claimed  openly  and  exclusively,  though  not  under  a  writing;  Bogardus  v. 
Trinity  Church,  4  Sandf.  Ch.  633;  Clapp  v.  Bromagham,  9  Cow.  630, — holding 
possession  under  claim  of  title  with  or  without  a  valid  deed,  adverse;  Home  v. 
Carter,  20  Fla.  46,  holding  deed  or  other  writing  unnecessary  where  there  is 
actual  possession  with  oral  claim  of  exclusive  right;  Sanford  v.  Cloud,  17  Fla. 
557,  holding  entry  and  continued  adverse  possession  under  claim  of  title,  though 
not  under  paper  writing,  sufficient;  Tennessee  Coal,  I.  &  R.  Co.  v.  Linn,  123  Ala. 
112,  82  A.  S.  R.  108,  26  So.  245,  holding  adverse  possession  upon  entry  under 
parol  contract  of  sale  limited  to  posaeasio  pedis. 

Cited  in  reference  note  in  26  A.  D.  103,  on  necessity  of  color  or  claim  of  title. 

Cited  in  notes  in  15  L.ILA.(N.S.)  1226,  on  necessity  of  color  of  title  in  the 
abstract;  15  L.RJii.(N.S.)  1237,  on  necessity  of  color  of  title  by  purchasers; 
88  A.  S.  R.  705,  on  necessity  of  valid  instrument  to  color  of  title. 
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Explained  in  Jackson  ex  dem.  Constantine  v.  Warford,  7  Wend.  62,  holding 
possession  under  claim  of  right  but  without  written  conveyance,  coextensive  with 
actual  occupancy  only. 

—  Sufficiency  of  color  of  title. 

Cited  in  Wood  v.  Conrad,  2  S.  D.  334,  60  N.  W.  95,  holding  it  necessary  that 
conveyance  be  good  in  form,  contain  a  description  of  property,  profess  to  con- 
vey title,  and  be  duly  executed;  Jackson  ex  dem.  Gillet  v.  Hill,  6  Wend.  532, 
holding  that  bringing  of  ejectment  is  not  sufficient  to  give  color  of  title  to  a 
subsequent  possession;  Sands  v.  Hughes,  53  N.  Y.  287,  holding  entry  under 
color  of  title  adverse  however  groundless  the  title;  Hanna  v.  Renfro,  32  Miss. 
125,  holding  deed  sufficient  however  defective  it  may  be  or  however  unfounded  the 
title;  Wclboin  v.  Anderson,  37  Miss.  165,  holding  adverse  possession  under  a  void 
claim  or  color  of  title  will  bar  legal  title;  Moody  v.  Fleming,  4  Ga.  116,  48  A.  D. 
210,  holding  possession  under  void  grant  may  ripen  into  title;  Hoopes  v.  Auburn 
Waterworks  Co.  37  Hun,  568,  holding  deed,  proper  in  form  but  defective  in 
title,  sufficient;  Reformed  Church  v.  Schoolcraft,  66  N.  Y.  134  (reversing  6 
Lans.  206),  holding  possession  under  invalid  conveyance  with  claim  of  title,  con- 
tinued for  twenty  years  sufficient;  Gatling  v.  Lane,  17  Neb.  77,  22  N.  W.  227,  hold- 
ing sufficient  if  instrument  purport  to  convey  title;  Nieto  v.  Carpenter,  21  Cal. 
466,  holding  possession  not  adverse  either  at  common  or  Spanish  law  unless  instru- 
ment purports  on  its  face  to  convey  title ;  Jackson  ex  dem.  Bradstreet  v.  Hunting- 
ton, 5  Pet.  402,  8  L.  ed.  170,  holding  possession  under  deed  void  on  its  face  for 
want  of  title  in  grantor,  adverse;  Grant  v.  Fowler,  39  N.  H.  101;  Farrar  v.  Fes- 
senden,  39  N.  H.  268, — holding  it  unnecessary  that  possession  should  have  com- 
menced under  valid  deeds;  Sunol  v.  Hepburn,  1  Cal.  264  (dissenting  opinion), 
on  sufficiency  of  deed  executed  by  Indian,  though  void  because  not  executed 
in  accordance  with  statute;  Nash  v.  Fletcher,  44  Miss.  609,  holding  conveyance 
under  void  order  of  probate  court  sufficient,  provided  there  was  no  notice  of 
defect;  Packard  v.  Moss,  68  Cal.  123,  8  Pac.  818,  holding  sheriff's  deed  at  execu- 
tion sale  under  default  judgment  while  demurrer  to  complaint  was  on  file, 
sufficient;  Woodworth  v.  Fulton,  1  Cal.  296  (dissenting  opinion),  on  sufficiency  ot 
a  deed  proper  on  its  face  though  executed  by  officer  of  town  without  authority; 
Miller  v.  Garlock,  8  Barb.  163,  holding  void  proceeding  for  laying  out  a  private 
right  may  form  basis  of  an  adverse  user;  McKeghan  v.  Hopkins,  14  Neb.  361,  16 
N.  W.  711,  holding  tax  certificate  insufficient. 

Cited  in  reference  notes  in  36  A.  D.  180,  on  what  is  color  of  title  and  necessity 
of,  to  support  adverse  possession;  65  A.  D.  633,  on  possession  under  bond  for 
deed  or  contract  of  purchase  as  not  adverse  to  vendor. 

Cited  in  notes  in  15  L.R.A.(N.S.)  121*9,  1222,  on  what  constitutes  color  of 
title;  14  A.  D.  581,  on  necessity  of  writing  to  color  of  title;  88  A.  S.  R.  719,  on 
contract  to  convey  as  color  of  title. 

—  Possession  of  purchaser  under  contract  to  convey. 

Cited  in  Stark  v.  Starr,  1  Sawy.  16,  Fed.  Cas.  No.  13,307;  Briggs  v.  Prosser, 
14  Wend.  227, — holding  contract  to  convey  sufficient  after  purchaser  has  en- 
titled himself  to  a  deed;  McNeeley  v.  South  Penn  Oil  Co.  52  W.  Va.  616,  62 
L.R.A.  562,  44  S.  E.  608,  holding  executory  contract  stipulating  for  future  con- 
veyance of  title  sufficient  as  to  hostile  claimants;  McQueen  v.  Ivey,  36  Ala.  308; 
Ormond  v.  Martin,  37  Ala.  598, — holding  possession  under  bond  not  adverse 
against  vendor  until  purchase  money  is  paid;  Furlong  v.  Garrett,  44  Wis.  Ill; 
Simpson  v.  Sneclode,  83  Wis.  201,  53  N.  W.  499, — holding  possession  under  ex- 
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ecutory  contract  adverse  to  vendor  after  payment  of  purcliase  monej;  Vrooman 
V.  Shepherd,  14  Barb.  441;  Coogler  v.  Rc^rs,  25  Fla.  853,  7  So.  381,— holding 
possession  under  executory  contract  of  sale  is  adverse  except  as  to  vendor;  Ward 
V.  Cochran,  18  C.  C.  A.  1,  36  U.  S.  App.  307,  71  Fed.  127,  holding  possession  of 
vendee  in  contract  of  sale  who  paid  purchase  money,  adverse  to  vendor;  Fosgate 
V.  Herkimer  Mfg.  &  Hydraulic  Co.  12  Barb.  352,  holding  payment  of  considera- 
tion makes  agreement  for  sale,  tantamount  to  deed,  as  a  foundation  for  pos- 
ession;  Fain  v.  Garthright,  5  Ga.  6,  holding  possession  under  bond  for  title 
adverse  and  imder  color  of  title  against  stranger  though  purchase  money  has  not 
been  paid ;  Hart  v.  Bostwick,  14  Fla.  162,  holding  error  to  refuse  instruction  that 
possession  under  contract  of  sale  could  not  be  adverse  as  to  seller  without  proof 
of  execution. 

Criticized  in  Allen  v.  Smith,  6  Blackf.  527,  holding  possession  under  bond  for 
title  not  adverse  against  conveyance  from  true  owner. 
-«  Possession  under  public  grtLUt  or  authority. 

Cited  in  Cawley  v.  Johnson,  21  Fed.  492,  holding  possession  under  receipt  of 
receiver  of  land  ofSce  describing  land,  adverse;  Hindley  v.  Manhattan  R.  Co.  185 
N.  Y.  335,  78  N.  E.  276,  holding  erection  and  operation  of  elevated  railroad  in 
street  under  legislative  and  municipal  grants,  continued  for  twenty  years,  gives 
title  to  easement  from  abutting  owners. 
—  As  to  cotenants. 

C^ted  in  Millard  y.  McMullin,  68  N.  Y.  345,  holding  possession  adverse  upon 
purchase,  assumption  of  exclusive  ownership  and  execution  of  purchase  money 
notes;  Abernathie  v.  Consolidated  Virginia  Min.  Co.  16  Nev.  270,  holding  pos 
session  with  claim  of  entire  estate  under  grant  from  one  cotenant  continued  for 
twenty  years  gives  title  to  entire  tract;  Price  v.  Hall,  140  Tnd.  314,  49  A.  S.  R. 
196,  39  N.  E.  941,  holding  contra  of  possession  by  grantee  of  entire  estate  unless 
there  was  an  intent  to  oust. 
Possession  as  evidence  of  title. 

Cited  in  note  in  60  A.  D.  602,  on  possession  as  evidence  of  title. 
Idniitations  against  state. 

Cited  in  Wright  v.  Phipps,  90  Fed.  556,  holding  statute  requires  possession  in- 
consistent with  state's  title  continued  forty  years  to  bar  its  claim;  People  v.  New 
York,  8  Abb.  Pr.  7,  17  How.  Pr.  56,  28  Barb.  240,  holding  neither  conunon-law 
rule  nor  the  statute  making  conveyances  of  land  held  adversely  void,  applies  to  the 
state  or  its  officers;  People  v.  Van  Rensselaer,  9  N.  Y.  291,  on  necessity  of  ad- 
verse possession  in  defendant  setting  up  statute  in  action  by  people. 

Cited  in  reference  note  in  65  A.  D.  636,  on  running  of  limitations  against 
state. 
Possession  against  grantee  of  government. 

Cited  in  Harges  v.  Congrepsional  Twp.  29  Ind.  70;  Chicago,  R.  I.  k  P.  R.  Co. 
V.  Allfree,  64  Iowa,  500,  20  N.  W.  779, — holding  grantee  of  government  barred  by 
adverse  possession  for  statutory  period  after  accrual  of  title,  though  it  commenced 
before. 

Cited  in  note  in  76  A.  S.  R.  490,  491,  on  possession  of  state  lands  as  between 
individuals. 
Claim  of  right  by  Implication. 

Cited  in  Rennert  v.  Shirk,  163  Ind.  542,  72  N.  E.  546,  holding  ''claim  of  right" 
may  be  implied  from  manner  of  occupancy  and  acts  of  ownership;  New  York  C. 
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ft  H.  R.  R.  Co.  y.  Brennan,  12  App.  Div.  103,  42  N.  Y.  Supp.  629,  holding  oc- 
cupancy of  city  lot  in  manner  customary  among  owners  implies  claim  of  title; 
Barnes  v.  Light,  116  N.  Y.  34,  22  N.  £.  441,  holding  occupancy  and  improvement 
of  farm  in  good  faith  implies  claim  of  right. 
Presmnptlon  as  to  character  of  possession. 

Cited  in  Lewis  v.  New  York  ft  H.  R.  Co.  162  N.  Y.  202,  66  N.  E.  640,  holding 
possession  presumed  in  subordination  to  legal  title  unless  proved  adverse;  Brown 
V.  Lipscomb,  9  Port.  (Ala.)  472,  holding  presumption  that  slave  is  held  in  sub- 
ordination to  legal  title  may  be  rebutted  by  proof  of  disclaimer  or  conversion. 
Requisite  certainty  In  verdict. 

Cited  in  Thompson  v.  People,  23  Wend.  637,  on  refusal  to  pronounce  judgment 
on  an  uncertain  or  imperfect  verdict  though  able  to  be  made  out  by  reference. 
—  Special  verdict. 

Cited  in  Williams  v.  Willis,  7  Abb.  Pr.  90;  Eisemann  v.  Swan,  6  Bosw.  668,— 
holding  it  must  find  all  facts  so  as  to  enable  court  to  make  decision  without  resort 
to  evidence;  Perkins  v.  Hayward,  124  Ind.  446,  24  N.  E.  1033,  holding  it  should 
find  inferential,  and  not  merely  evidentiary,  facts;  Chicago  ft  N.  W.  R.  Co.  v. 
Dunnleavy,  129  111.  132,  22  N.  E.  16,  holding  it  should  find  facts,  and  not  mere 
evidence  of  facts,  so  as  to  leave  nothing  for  court  except  questions  of  law. 

Cited  in  reference  notes  in  69  A.  S.  R.  918,  on  requisites  of  special  verdict;  67 
A.  S.  R.  944,  on  presumption  as  to  existence  of  facts  not  included  in  special  ver- 
dict 

Cited  in  note  in  1  L.R.A.  303,  on  necessity  that  special  verdict  find  facts,  and 
not  evidence  of  facts. 
Adverse  possession  as  question  for  Jury. 

Cited  in  Bissing  v.  Smith,  85  Hun,  664,  33  N.  Y.  Supp.  123,  holding  question  as 
to  whether  party  was  holding  actual,  adverse  possession  with  claim  of  right,  for 
jury. 
Continuity  of  possession. 

Cited  in  Hamilton  v.  Boggess,  63  Mo.  233,  holding  it  not  broken  by  absence  from 
land  occasioned  by  military  order. 

Cited  in  note  in  13  A.  D.  332,  on  tacking  successive  possessions  to  make  out 
title  by  adverse  possession. 
Character  of  statute  of  limitation. 

Cited  in  Sheldon  v.  Adams,  41  Barb.  64,  18  Abb.  Pr.  406,  on  statute  as  one  of 
repose. 
Titles  prior  to  Revolution. 

Cited  in  People  v.  Livingston,  8  Barb.  263,  holding  titles  acquired  prior  to 
Revolution  not  valid  unless  they  emanated  from  English  or  Dutch  Crown. 

18  AM.  DEC.  491,  VAN  BEUREN  ▼.  WILSON,   9  GOW.   158. 
Wages  of  seamen  on  lost  voyage. 

Cited  in  Daniels  v.  Atlantic  Mut.  Ins.  Co.  24  N.  Y.  447,  holding  seamen  not 
entitled  to  wages  unless  freight  is  earned  on  voyage;  Wells  v.  Meldrum,  1  Blatchf. 
ft  H.  342,  Fed.  Cas.  No.  17,402,  holding  seamen  of  vessel  condemned  as  unsea- 
worthy  may  bring  action  against  master  for  two  months'  wages  allowed  by  stat- 
utes; Swift  V.  Tatner,  89  Ga.  660,  32  A.  S.  K.  101,  16  S.  E.  842,  holding  seizure 
of  ship  under  attachment  did  not  excuse  owners  from  performing  contract  for 
wages. 
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—  R^nedy  for  recovery. 

Distinguished  in  Wilson  y.  Borstel,  73  Me.  273,  holding  seaman's  wages  allowed 
by  Federal  statutes  may  be  recovered  in  common-law  action. 
Duty  of  owners  as  to  libelled  or  arrested  vessel. 

Cited  in  American  Ins.  Co.  v.  Ogden,  20  Wend.  287  (reversing  15  Wend.  632), 
holding  it  duty  of  owners  to  furnish  master  with  credit  voyage  requires. 

18  AM.  DEO.  497,  RUST  v.  GOTT,  9  GOW.  169. 
Validity  of  wagering  agreement. 

Cited  in  Schoenberg  v.  Adler,  105  Wis.  645,  81  N.  W.  1055,  holding  gambling 
agreement  void  as  based  upon  illegal  consideration. 

Cited  in  reference  notes  in  36  A.  D.  216,  on  validity  of  wagers;  19  A.  D.  647; 
44  A.  D.  361, — on  illegality  of  wagers. 

—  On  elections. 

Cited  in  Hill  v.  Kidd,  43  Cal.  615;  Ball  v.  Gilbert,  12  Met.  397,— holding 
wager  on  event  of  election,  illegal  and  Toid;  Russell  v.  Pyland,  2  Humph. 
131,  36  A.  D.  307,  holding  it  good  defense  that  note  was  won  on  wager  on  elec- 
tion; Horn  V.  Foster,  19  Ark.  346,  holding  wager  won  upon  election  not  subject  of 
set-off;  Clark  v.  Qisbon,  12  N.  H.  386,  on  legality  of  wager  on  election  to  presi- 
dency of  United  States. 

Cited  in  reference  notes  in  36  A.  D.  458,  on  wagers  on  result  of  election;  33  A. 
D.  136,  on  effect  of  wagers  on  elections;  42  A.  D.  230;  55  A.  D.  419,-— on  invalid- 
ity of  wager  on  event  of  election. 

Cited  in  notes  in  18  L.R.A.  862,  on  legality  of  betting  on  elections;  11  A.  R. 
58,  on  validity  of  wagers  on  result  of  election;  37  A.  S.  R.  702,  on  validity  and 
enforceability  of  election  wagers. 
Recovery  of  wagers. 

Cited  in  Hickerson  v.  Benson,  8  Mo.  11,  40  A.  D.  118,  holding  that  where 
loss  may  be  foreseen  with  moral  certainty,  betting  contract  may  not  be  rescinded 
to  allow  recovery;  Morgan  v.  Qroff,  4  Barb.  524,  holding  money  deposited  with 
agent  to  make  bet  may  be  recovered,  while  contract  is  executory ;  Brush  v.  Keeler, 
5  Wend.  250,  holding  action  will  not  lie  to  recover  bet  made  after  election  previous 
to  result  known;  Fowler  v.  Van  Surdam,  1  Denio,  557,  holding  money  bet  on 
result  of  election  may  be  recovered  from  stakeholder;  Morgan  v.  Petti t,  4  111.  529, 
holding  amount  of  wager  on  election  in  another  state  may  be  recovered  by  action. 

Cited  in  reference  note  in  40  A.  D.  421,  on  right  to  recover  money  lost  in 
gaming. 
Conclusiveness  of  certificate  of  election. 

Cited  in  reference  notes  in  53  A.  D.  72,  on  conclusiveness  of  certificate  of  elec- 
tion; 62  A.  D.  456,  on  effect  of  certificate  of  election  as  evidence  of  matters  con- 
tained therein;  78  A.  D.  192,  on  certificate  of  election  as  prima  facie  evidence  of 
result;  60  A.  D.  773,  on  certificate  of  election  granted  on  returns  of  board  of  can- 
vassers as  only  prima  facie  evidence  of  matters  stated  therein. 

18  AM.  DEC.  501,  HYDE  v.  STONE,  9  COW.  ISO,  lAter  trial  in  7  Wend. 

S54,  22  A.  D.  582. 
Rights  and  liabilities  as  between  cotenants  generally. 

Cited  in  reference  notes  in  75  A.  D.  171,  on  conveyance  of  his  interest  by  tenant 
in  common;  66  A.  D.  473,  on  right  of  tenant  in  common  of  personalty  to  sue  in 
assumpsit  cotenant  who  has  sold  the  common  property. 

Cited  in  note  in  16  A.  S.  R.  660,  on  sale  by  one  tenant  in  common  of  chattels. 
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Ck)n version  as  between  cotenants. 

Cited  in  Osborn  v.  Schenck,  83  N.  Y.  201,  holding  trover  will  lie  for  destruction 
or  sale  of  property  by  cotenant;  Dyckman  v.  Valiente,  42  N.  Y.  649,  holding  part 
owner  of  property  need  not  show  destruction  by  co-owners  to  bring  conversion; 
White  V.  Osborn,  21  Wend.  72,  holding  trover  will  lie  for  sale  of  whole  property 
held  in  common,  by  one  of  cotenants;  Perry  v.  Granger,  21  Neb.  579,  33  N.  W. 
261;  Farr  v.  Smith,  9  Wend.  338,  24  A.  D.  162;  Weld  v.  Oliver,  21  Pick.  559,— 
holding  trover  will  lie  for  sale  of  personal  property  held  in  common,  by  one  of  co- 
tenants;  The  Two  Marys,  10  Fed.  919,  holding  one  part  owner  of  property  can 
recover  in  trover  for  destruction  or  sale  by  other;  White  v.  Brooks.  43  N.  H.  402, 
holding  cotenant  may  sue  for  money  had  and  received  for  common  property  wrong- 
fully sold;  Winner  v.  Penniman,  36  Md.  163,  6  A.  R.  385,  holding  trover  will  lie 
against  one  joint  owner  of  note  who  surrendered  it  without  authority  of  other; 
Robinson  v.  Dickey,  143  Ind.  205,  52  A.  S.  R.  417,  42  N.  E.  679,  holding  trover  or 
replevin  will  not  lie  against  the  co-owner  in  exclusive  possession  who  does  not 
deny  title  of  other;  Tyler  v.  Taylor,  8  Barb.  585,  holding  trover  will  not  lie  bv 
tenant  in  common  against  cotenant  for  dispossession;  Frans  v.  Young,  24  Iowa, 
375,  holding  joint  owner  of  personal  property  cannot  sell  or  pledge  interest  of  co- 
owner;  Hyer  v.  Caro,  17  Fla.  332,  holding  part  owner  of  ship  cannot  recover  from 
co-owner  except  for  acts  which  deprive  him  of  control;  Hyde  v.  Stone,  7  Wend. 
354,  22  A.  D.  582,  holding  trover  will  lie  by  son  for  personal  estate  of  deceased 
father. 

Cited  in  reference  notes  in  24  A.  D.  36;  52  A.  D.  77, — on  trover  against  co- 
tenant;  24  A.  D.  164,  as  to  when  tenant  in  common  may  maintain  trover  against 
cotenant;  24  A.  D.  266,  as  to  when  trespass  or  trover  will  lie  by  one  cotenant 
against  another;  27  A.  D.  574,  on  destruction  of  common  chattel  by  cotenant  as 
conversion;  22  A.  D.  694,  on  conversion  of  property  of  cotenancy  by  sale  or  de- 
struction thereof. 

Cited  in  notes  in  21  A.  D.  166,  on  conversion  by  tenant  in  common;  24  A.  S.  R. 
818,  on  conversion  by  cotenant  in  chattels;  12  L.R.A.  264,  on  liability  of  tenant 
in  common  in  trover  who  sells  the  common  property. 
Trespass  by  cotenant. 

Cited  in  Moulton  v.  Robinson,  27  N.  H.  550,  holding  trespass  will  lie  against 
sheriff  for  selling  whole  of  property  on  execution  against  one  cotenant;  King  v. 
Phillips,  1  Lans.  421,  holding  trespass  will  lie  against  tenant  by  cotenant  who  is 
dispossessed. 
Sale  of  property  by  qualified  owner  as  conversion. 

Cited  in  White  v.  l^helps,  12  N.  H.  382,  holding  trover  will  lie  against  mort- 
gagor who  sells  entire  property,  excluding  mortgagee;  Millar  v.  Allen,  10  R.  1.  49, 
holding  mortgagor  who  again  mortgages  property  and  gives  possession  without 
notice  of  prior  mortgage  guilty  of  conversion. 
Personal  property  of  wife. 

Cited  in  Jordan  v.  Jordan,  52  Me.  320,  holding  personal  property  of  wife,  vested 
at  common  law  absolutely  in  husband;  Hopper  v.  McWhorter,  18  Ala.  229,  holding 
husband  becomes  tenant  in  common  in  personal  property  held  by  wife  with  others. 
Directed  verdict. 

Cited  in  Wilcox  v.  Hoch,  62  Barb.  509,  holding  directing  a  verdict,  subject  to 
opinion  of  general  term  error,  when  there  are  disputed  questions  of  fact. 

Distinguished  in  People  v.  Cook,  8  N.  Y.  67,  69  A.  D.  451,  holding  court  rightly 
directed  verdict  for  plaintiff  where  defense  wholly  failed. 
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18  AM.  DEC.  608,  WHITBECK  y.  WUITBECK,  9  COW.   266. 
Rlfiit  to  specific  performance  of  contract. 

Cited  in  reference  note  in  30  A.  8.  R.  60,  on  title  necessary  to  give  right  to 
specific  performance. 
Action  for  price  of  land. 

Cited  in  Walcott  v.  Ronalds,  2  Robt.  617,  holding  party  to  whom  land  is  con- 
veyed absolutely  to  sell  for  another,  liable  for  proceeds;  Basford  v.  Pearson,  9 
Allen,  387,  86  A.  D.  764,  holding  assumpsit  will  lie  to  enforce  promise  to  pay 
price  for  land  sold;  Nugent  v.  Teachout,  67  Mich.  671,  36  N.  W.  254,  holding  price 
agreed  for  sale  of  land  recoverable  under  counts  of  lands  sold  and  conveyed. 

—  Action  OB  acreementa  collateral  to  sale. 

Cited  in  Kilbourne  v.  Wiley,  124  Mich.  370,  83  N.  W.  99,  holding  agreement  to 
pay    lien    of    attorney    enforceable    against    purchaser    with    notice;    Lewis    v. 
Harris,  31  Ala.  689,  holding  action  at  law  will  lie  on  promise  made  in  considera- 
tion of  waiver  of  equitable  right. 
Sufficiency  of  consideration. 

Cited  in  reference  note  in  26  A.  D.   109,  on  sufficiency  of  consideration  for 
promise. 
Oral  contract  for  sale  of  land. 

Cited  in  reference  notes  in  72  A.  S.  R.  847,  on  specific  performance  of  verbal 
contract  for  sale  of  land;  56  A.  S.  R.  662,  on  part  performance  of  contract  for 
purchase  of  land  within  statute  of  frauds. 
Parol  evidence  as  to  writing. 

Cited  in  reference  note  in  24  A.  S.  R.  669,  on  applicability  of  parol  evidence 
rule  to  parties  not  in  privity. 

Cited  in  note  in  20  L.R.A.  105,  on  parol  evidence  of  some  deed  to  be  per- 
formed by  grantee. 

—  As  to  consideration  generally. 

Cited  in  Jones  v.  Ward,  10  Yerg.  160,  holding  receipt  may  be  explained  by  parol 
testimony. 

Cited  in  reference  notes  in  20  A.  D.  163;  26  A.  D.  126,— on  parol  evidence  as  to 
consideration. 

Cited  in  note  in  23  A.  D.  626,  on  parol  evidence  to  show  want  of  consideration. 

—  Consideration  for  deed. 

Cited  in  Trimmer  v.  Trimmer,  13  Hun,  182;  Stackpole  v.  Robbins,  47  Barb. 
212, — holding  parol  evidence  admissible  to  contradict  consideration  clause  in  deed; 
Rapelye  v.  Anderson,  4  Hill,  472,  holding  parol  evidence  admissible  to  prove  a 
greater  or  less  consideration  of  the  same  kind  as  that  expressed;  Taggart  v.  Stan- 
bery,  2  McLean,  643,  Fed.  Cas.  No.  13,724,  holding  parol  admissible  to  show  con- 
sideration expressed  in  conveyance  had  not  been  paid;  McGehee  v.  Rump,  37  Ala. 
651,  on  parol  evidence  to  explain  consideration  in  deed;  Harwell  v.  Fitts,  20  Ga. 
723,  holding  recital  of  payment  of  consideration  in  deed  does  not  estop  party  to 
deny  it;  Frink  v.  Green,  6  Barb.  456,  holding  parol  admissible  to  show  actual 
consideration  for  deed ;  Taylor  v.  Baldwin,  10  Barb.  682,  holding  strangers  to  deed 
may,  to  prevent  fraud,  show  by  parol  true  character  of  transaction. 

Cited  in  reference  note  in  29  A.  D.  730,  on  conclusiveness  of  acknowledgment  of 
receipt  of  consideration  in  deed. 

Cited  in  note  in  30  A.  D.  117,  on  parol  evidence  as  to  consideration  clause  of 
deed. 
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Persons  estopped  by  deed. 

Cited  in  Pacific  Biscuit  Co.  v.  Dugger,  42  Or.  613,  70  Pac  523,  holding  rule 
that  written  instrument  cannot  be  varied  by  parol  applies  only  between  parties 
and  privies;  Earle  v.  Crane,  6  Duer,  564,  holding  written  agreement  concludes 
parties  and  privies,  but  not  strangers. 
Contract  to  pay  another's  debt. 

Cited  in  Robinson  v.  Oilman,  43  N.  H.  485,  holding  statute  of  frauds  does  not 
apply  to  promise  to  pay  debt  of  another  which  is  also  party's  debt;  Lee  v.  New- 
man, 55  Miss.  365,  holding  agreement  to  pay  creditor  of  promisee  not  within 
statute  of  frauds. 

Cited  in  notes  in  21  A.  D.  556,  on  parol  undertaking  to  answer  for  debt  or  de- 
fault of  another;  95  A.  D.  257,  on  original  promise  to  pay  another's  debt  not  be- 
ing within  statute. 
New  trial  for  cnmnlatiTe  evidence. 

Cited  in  Beebe  v.  Beebe,  2  Mich.  N.  P.  144,  holding  newly  discovered  evidence, 
merely  cumulative,  no  ground  for  new  trial. 

Cited  in  reference  notes  in  38  A.  D.  731,  on  discovery  of  cumulative  evidence  as 
ground  for  new  trial;  38  A.  D.  105;  53  A.  D.  185, — on  newly  discovered  evidence 
as  ground  for  new  trial. 

18  AM.  DEC.  508,  BAKER  ▼.  STACKPOOUB:,  0  GO\¥.  420. 
Declarations  of  partner. 

Cited  in  reference  notes  in  36  A.  S.  R.  632,  as  to  whether  declarations  of  partner 
bind  firm;  22  A.  D.  386,  on  power  of  partner  to  bind  firm  by  sealed  instrument 

—  After  dissolution  generally. 

Cited  in  Benedict  v.  Hecox,  18  Wend.  490,  holding  declarations  of  partner  as  to 
acts  before  dissolution,  incompetent;  Doughton  v.  Tillay,  4  Blackf.  433,  dis- 
cussing admissibility  of  admissions  of  one  partner  after  dissolution,  against  firm; 
Brisban  v.  Boyd,  4  Paige,  17;  Burns  y.  McRenzie,  23  CaL  101, — holding  admis- 
sions by  partner  after  dissolution,  not  competent  to  bind  copartner  concerning 
partnership  business;  Thompson  v.  Bowman,  6  Wall.  316,  18  L.  ed.  736,  holding 
declarations  of  partner  in  ownership  of  land,  not  competent  after  its  sale  to  bind 
other  partners;  Bispham  v.  Patterson,  2  McLean,  87,  Fed.  Cas.  No.  1,441,  holding 
admissions  of  late  partner  not  evidence  to  bind  firm. 

Cited  in  reference  note  in  25  A.  D.  363,  on  admissions  by  partner  after  dissolu- 
tion. 

Cited  in  note  in  40  A.  S.  R.  567,  on  rights,  liabilities,  and  remedies  resulting 
from  admission  of  new  partner  after  dissolution. 

—  Acknowledgments  of  debt  after  dissolution. 

Cited  in  Willis  v.  Hill,  19  N.  C.  (2  Dev.  &  B.  L.)  231,  31  A.  D.  412,  holding  ad- 
missions after  dissolution  incompetent  to  establish  debt  due  by  partnership;  Hart 
V.  Woodruff,  24  Hun,  510,  holding  statement  of  account  due  third  party  binding, 
only  on  partner  making  it;  Atwood  v.  Gillett,  2  Dougl.  (Mich.)  206,  holding 
acknowledgment  of  partnership  debt  not  binding  on  copartner;  Tate  v.  Clements, 
16  Fla.  339,  26  A.  R.  709,  holding  admission  of  debt  by  partner  does  not  pre- 
vent statute  of  limitations  running;  Van  Keuren  v.  Parmelee,  2  N.  Y.  523,  51  A. 
D.  322,  holding  promise  to  pay  by  partner  after  dissolution  will  not  revive  against 
firm  debt  barred  by  statute;  Lusk  v.  Smith,  8  Barb.  570,  holding  partner  cannot, 
after  dissolution,  bind  copartners  on  note  under  general  authority  to  adjust 
debts;  Fontaine  v.  Lee,  6  Ala.  889,  holding  partner  cannot,  after  dissolution,  bind 
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copartners  on  note  without  authority;  Owings  ▼.  Low,  5  Gill  &  J.  134,  holding 
declarations  of  partner  after  dissolution  cannot  establish  contract  against  co- 
partner. 

Disapproved  in  Mann  v.  Locke,  11  N.  H.  246,  holding  admissions  of  partner 
after  dissolution  competent  against  firm  as  to  contracts  prior  thereto. 
Subsequent  admissions  to  bind  third  persons. 

Cited  in  Whetmore  v.  Murdoch,  3  Woodb.  &  M.  380,  Fed.  Cas.  No.  17,609,  hold- 
ing admissions  of  insolvent  as  to  prior  transactions  not  competent  in  suit  in 
which  assignees  defend ;  Lacoste  ▼.  Chief  Justice,  28  Tex.  420,  holding  admissions 
by  administrator  after  his  discharge,  not  evidence  against  sureties. 
Application  of  payments. 

Cited  in  Camp  v.  Smith,  186  N.  Y.  187,  32  N.  E.  640,  holding  court  will  make 
such  applications  of  general  payments  as  equity  and  justice  require;  Stone  t. 
Seymour,  16  Wend.  19,  on  doctrine  of  application  of  payments. 

Cited  in  reference  notes  in  29  A.  D.  691 ;  37  A.  D.  626, — on  application  of  pay- 
ments; 39  A.  D.  699,  on  how  application  of  payments  is  made. 

Cited  in  notes  in  12  L.RJL  713,  on  rule  as  to  application  of  payments;  3  £.  R. 
C.  366,  on  appropriation  of  payments. 

—  As  between  existing  and  contingent  debts. 

Cited  in  Shipsey  v.  Bowery  Nat.  Bank,  4  Jones  &.  S.  601,  holding  general  pay- 
ments should  be  applied  to  indebtedness  then  existing;  Brown  v.  Shirk,  76  Ind. 
266,  holding  general  payments  applied  on  sums  due  rather  than  on  sums  not 
due;  Thomas  v.  Kelsey,  30  Barb.  268,  holding  money  collected  on  execution 
should  be  applied  to  fixed  rather  than  contingent  liability;  Hunter  v.  Osterhoudt, 
11  Barb.  33,  holding  payments  of  rent,  generally,  must  be  applied  on  rent  due 
at  time;  Lanier  v.  Wyman,  6  Robt.  147,  holding  landlord  could  apply  general 
payment  of  rent  to  secured  or  unsecured  liability. 

—  As  between  sole  or  Joint  debts. 

Cited  in  Gass  v.  Stinson,  3  Sumn.  98,  Fed.  Cas.  No.  6,262,  holding  partner 
paying  private  creditor,  who  is  also  partnership  creditor,  presumed  to  pay  private 
account;  Hatch  v.  Benton,  6  Barb.  28,  holding  a  payment  specifically  applied 
could  not  be  set  off  between  different  parties. 

—  Right  to  make  or  direct  application. 

Cited  in  Bayley  v.  Wynkoop,  10  111.  449;  Lachomette  ▼.  Thomas,  6  Rob.  (La.) 
172;  Allen  v.  Culver,  3  Denio,  284;  Horn  v.  Planters'  Bank,  32  Ga.  1,— holding 
debtor  has  right  of  application  of  payment  between  several  items  of  indebtedness; 
Emery  v.  Tichout,  13  Vt.  15,  holding  payments  are  to  be  applied  according  to 
understanding  of  parties;  Bell  v.  Bell,  20  S.  C.  34,  holding  creditors  had  right 
in  absence  of  direction,  to  apply  payment  to  secured  or  imsecured  debt;  Brice  v. 
Hamilton,  12  S.  C.  32;  Jones  v.  Kilgore,  2  Rich.  Eq.  63, — ^holding  party  receiving 
payments  has  right  of  application  when  no  directions  are  given;  Seymour  v. 
Marvin,  11  Barb.  80,  holding  debtor  may  say  on  what  account  any  given  payment 
shall  be  applied;  Van  Rensselaer  v.  Roberts,  6  Denio,  470,  holding  general  pay- 
ment made  by  one  indebted  individually  and  jointly  may  be  applied  by  creditor 
to  either  account;  Pattison  v.  Hull,  9  Cow.  747;  Sherwood  v.  Haight,  26  Conn. 
432,  holding  person  indebted  on  different  accounts  may  have  payments  applied 
to  whichever  he  pleases. 

Cited  in  reference  note  in  33  A.  S.  R.  620,  on  debtor's  application  of  payments. 

Distinguished  in  Long  Island  Bank  v.  Townsend,  Hill  ft  D.  Supp.  204,  holding 
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deposits  of  indorser  on  individual  account  should  not,  without  his  assent,  be 
applied  to  note. 

18  AM.  DEO.  516,  McCARTEX:  ▼.  ORPHAN  ASYIiUM  SOG.  9  COW.  4S7. 
Interpretation  of  wills. 

Cited  in  Re  Philadelphia,   2   Brewst.    (Pa.)    462,  holding  equi^  Bksy  apply 
"oy  pres"  interpretation  to  one  part  of  will  so  whole  may  stand;   McGraw  v. 
Cornell  University,  46  Hun,  354,  holding  property  not  eflfectually  disposed  of 
by  will  passes  to  heirs  or  next  of  kin. 
Gonstrnctlon  of  statutes  to  give  effect  to  terms. 

Cited  in  Re  Walton,  Deady,  598,  Fed.  Cas.  No.  17,130,  holding  statutes  should 
be  construed  to  make  them  operative  if  possible;  Drake  v.  Drewry,  109  Ga.  399, 
35  S.  E.  44,  holding  every  part  of  a  statute  must  be  viewed  in  connection  with 
whole;  Vallance  v.  Bausch,  8  Abb.  Pr.  68,  17  How.  Pr.  243,  construing  acts 
respecting  separate  property  of  married  women;  Spratt  v.  Huntington,  4  Thomp. 
&  C.  551,  construing  statutes  on  motion  to  vacate  irregular  order. 

—  Conflicting  and  repugnant  terms. 

Cited  in  Morgan  v.  Leland,  1  Code  Rep.  123,  holding  conflicting  provisions  of 
Code  should  be  construed  so  as  to  have  both  stand;  Hummer  v.  Hummer,  3  Q. 
Greene,  42,  holding  seemingly  repugnant  statutes  gave  courts  concurrent  juris- 
diction. 

—  General  and  speciflc  provisions. 

Cited  in  State,  Bartlett,  Prosecutor,  v.  Trenton,  38  N.  J.  L.  64,  holding  specific 
directions  in  legislative  act  not  affected  by  general  prohibitory  clause  in  same 
act;  Gabel  v.  Williams,  39  Misc.  489,  80  N.  Y.  Supp.  489,  holding  tax  law 
provision  for  redemption  governs  as  being  more  just  than  that  in  another  act. 

—  Statutes  in  "pari  materia.** 

Cited  in  Mitchell  v.  Duncan,  7  Fla.  13;  Prather  v.  Jeffersonville,  M.  ft  I.  R. 
Co.  52  Ind.  16;  Dugan  v.  Gittings,  3  Gill.  138,  43  A.  D.  306;  Smith  v.  People,  47 
N.  Y.  330,  1  Cowen  Crim.  Rep.  469 ;  Greene  v.  New  York,  80  N.  Y.  303 ;  People 
V.  Deming,  13  How.  Pr.  441,  1  Hilt.  271;  State  ex  rel.  Scovil  v.  Moorehouse, 
5  N.  D.  406,  67  N.  W.  140, — holding  statutes  in  pari  materia  relating  to  same 
things  must  be  read  together;  Tyler  v.  Wells,  2  Mo.  App.  526,  holding  acts 
of  Congress  in  pari  materia,  should  be  construed  together;  Bamberg  v.  Stern, 
1  N.  Y.  City  Ct.  Rep.  342,  holding  acts  in  pari  materia  are  to  be  taken  together 
as  if  one  law ;  Palmer  v.  Foley,  44  How.  Pr.  308,  holding  intention  of  legislature 
must  be  ascertained  by  comparison  of  act  with  others  in  pari  materia:  Casey 
V.  Hamed,  6  Iowa,  1,  holding  effect  will  be  given  to  several  statutes  on  same 
subject  if  possible;  Wardlow  v.  Home  for  Incurables,  4  Dem.  473,  holding 
statutes  on  same  subject  should  be  construed  so  as  to  be  consistent;  Davidson 
V.  New  York,  2  Robt.  230  (dissenting  opinion),  on  construction  of  statutes  tn 
pari  materia. 

Cited  in  reference  notes  in  38  A.  D.  328;  41   A.  S.  R.  633, — on  construction 
of  statutes  tn  pari  materia;  23  A.  D.  477;   43  A.  D.  469;   58  A.  D.  3*2, — on 
construction  together  of  statutes  tn  pari  materia;  10  A.  S.  R.  63,  on  oonstruing 
together  statutes  taking  effect  simultaneously. 
Repeal  of  statutes. 

Cited  in  Him  v.  State,  1  Ohio  St.  15,  holding  act  to  restrain  sale  of  spirituous 
liquors  did  not,  by  implication,  revoke  licenses  under  previous  act;   New  York 
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v.  Walker,  4  S.  D.  Smith,  258,  holding  law  on  sale  of  spirituous  liquors  not 
repealed  by  later  statute;  Re  McKeon,  26  Misc.  464,  58  N.  Y.  Supp.  589,  holding 
act  of  annexation  for  other  purposes  did  not  affect  jurisdiction  of  surrogate 
court;  Gillin  t.  Canary,  19  Misc.  594,  44  N.  Y.  Supp.  313,  26  N.  Y.  Civ.  Proc. 
Rpp.  230,  holding  rule  allowing  consolidation  of  actions  in  city  court  subject 
to  sections  of  Code  limiting  jurisdiction;  Czamowsky  v.  Rochester,  55  App. 
Div.  388,  66  X.  Y.  Supp.  931,  holding  section  in  Code  not  affected  by  law  placing 
venue  in  actions  against  cities;  Spratt  v.  Huntington,  2  Hun,  341,  holding  two 
sections  of  Code  not  so  repugnant  that  one  is  repealed;  Miller  v.  Marx,  55  Ala. 
322,  on  repeal  of  exemption  law  by  subsequent  variant  enactments;  State  v. 
Wilson,  43  N.  H.  416,  82  A.  D.  163,  holding  common  law  abrogated  by  statute 
inconsistent  with  its  continued  operation;  Loomis  v.  Loomis,  51  Barb.  257, 
holding  statute  in  revocation  of  wills  by  marriage  not  repealed  by  subsequent 
act  on  property  of  married  women;  People  v.  Guild,  4  Denio,  561,  holding  statute 
on  method  of  docketing  decree  of  surrogate  not  repealed  by  subsequent  one; 
Adams  v.  Perkins,  25  How.  Pr.  368,  holding  amendment  to  statute  did  not 
abrogate  grant  of  term  fee;  Spratt  v.  Huntington,  48  How.  Pr.  97,  holding  act 
on  examination  of  adverse  party  not  repealed  by  subsequent  act;  Peck  v.  Peck, 
60  How.  Pr.  206,  holding  act  on  disqualification  upon  remarriage  never  became 
operative  law  save  as  modified  by  repealing  act;  Lenhard  v.  Lynch,  62  How. 
Pr.  56,  holding  amendment  to  law  repealed  in  express  terms  of  no  force  or  effect; 
Woodruff  V.  Dickie,  5  Robt.  619  (dissenting  opinion),  on  abrogation  of  Revised 
Statutes  by  Code;  Mongeon  v.  People,  56  N.  Y.  613,  2  Cowen,  Crim.  Rep.  50, 
holding  statute  repeals  former  one  only  to  extent  two  are  repugnant. 

Cited  in  reference  note  in  34  A.  D.  493,  on  effect  of  repeal  of  statute. 
—  By  implication. 

Cited  in  Harriman  v.  State,  2  O.  Greene,  270;  Ruffner  v.  Hamilton  County, 
1  Disney  (Ohio)  39;  Spencer  v.  State,  5  Ind.  41, — holding  repeal  of  statutes 
by  implication  not  favored  in  law;  Van  Rensselaer  v.  Snyder,  9  Barb.  302, 
holding  earliest  of  two  acts  will  remain  in  force  unless  two  are  inconsistent; 
Vallance  v.  Bausch,  28  Barb.  633,  holding  statute  not  presumed  to  abrogate 
any  former  law  relating  to  same  matter;  Chesapeake  ft  0.  Canal  Co.  v.  Balti- 
more ft  O.  R.  Co.  4  Gill  ft  J.  1;  Peck  v.  Peck,  8  Abb.  N.  C.  400;  Williams  v. 
Potter,  2  Barb.  316;  Gerould  v.  Wilson,  16  Hun,  530;  Hartford  Bridge  Co. 
V.  East  Hartford,  16  Conn.  149, — holding  manifest  repugnance  between  statutes 
must  be  shown  to  warrant  repeal  by  implication;  Nelson  v.  State,  39  Ala.  667, 
holding  repeal  of  statute  implied  from  change  of  status;  United  States  v.  Gutes, 
4  N.  Y.  Leg.  Obs.  8,  Fed.  Cas.  No.  15,191,  on  constructive  repeal  of  statutes  for 
inconsistency;  Hall  v.  Martin,  46  N.  H.  337,  holding  repeal  of  statutes  and 
changes  in  common  law  by  implication  not  favored. 

Cited  in  notes  in  22  A.  D.  379;  41  A.  S.  R.  672;  88  A.  S.  R.  273;  20  L.  ed. 
U.  S.  236, — on  repeal  of  statute  by  implication. 
Wbo  i«  "pnrchasep." 

Cited  in  Stamm  v.  Bostwick,  122  N.  Y.  48,  9  L.R.A.  597,  25  N.  E.  233,  holding 
••purchase"  includes  every  mode  of  acquisition  known  to  law,  except  substitution 
of  heir;  Wright  v.  Sampter,  152  Fed.  196,  holding  defendant  receiving  payment 
of  debt  from  bankrupt  otherwise  than  by  descent,  a  purchaser. 
Talidity  of  charitable  trnsts. 

Cited  in  Hinckley's  Estate.  58  Cal.  457,  holding  trusts  for  perpetual  charitable 
uses  not  in  conflict  with  public  policy;   Downing  v.  Marshall,  2S  How.  Pr.  4, 
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on  validity  of  power  in  trust  for  charitable  organizations;  Williams  v.  First 
Presby.  Soc.  1  Ohio  St.  478,  holding  deed  to  trustees  of  unincorporated  congrega- 
tion, not  void  for  uncertainty  of  beneficiaries;  McCaughal  v.  Ryan,  27  Barb. 
376,  holding  express  trust,  more  extensive  than  allowed  by  statute,  void. 

Cited  in  reference  note  in  53  A.  D.  450,  as  to  when  uses  are  executed. 

Cited  in  note  in  1  L.R.A.  417,  on  the  statute  of  Elizabeth. 

—  Of  gifts  by  will  to  charity. 

Cited  in  Sohier  v.  St.  PauPs  Church,  12  Met.  250,  holding  bequest  to  church 
wardens  in  trust  for  charitable  purposes,  valid;  Farrington  v.  Putnam,  90  Me. 
405,  38  L.R.A.  339,  37  Atl.  652,  on  power  of  charitable  institution  to  take 
property  devised  to  it  in  trust;  Levy  v.  Levy,  33  N.  Y.  97,  holding  trust  for 
charity  in  will  void  by  statute  of  uses  and  trusts;  Mclntire  Poor  School  v. 
Zanesville  Canal  k  Mfg.  Co.  9  Ohio  203,  34  A.  D.  436,  holding  bequest  for 
charitable  uses  with  sufficient  objects  and  trustees,  takes  eflfect  as  executory 
devise. 

—  Necessity  of  trnstee. 

Cited  in  Bang  v.  Woodhull,  3  Edw.  Ch.  79,  holding  court  of  chancery  had 
power  to  allow  charitable  gift  immediately  to  unincorporated  voluntary  associa- 
tion; Wilson  V.  Towle,  36  N.  H.  129,  holding  trust  shall  not  fail  for  want 
of  trustee;  Williams  v.  Williams,  8  N.  Y.  525,  holding  devises  for  support  of 
charity  or  religion,  defective  for  want  of  grantee,  would  be  supported  in  equity; 
Richards  v.  Merrimack  k  C.  River  R.  Co.  44  N.  H.  127;  Johnson  v.  Mayne, 
4  Iowa,  180, — holding  equity  will  not  allow  trust  sufficiently  defined,  to  fail 
for  want  of  trustee;  Green  v.  Allen,  5  Humph.  170  (dissenting  opinion),  on 
jurisdiction  of  equity  to  appoint  trustee  to  execute  trust. 
Jurisdiction  of  equity  over  charitable  trusts. 

Cited  in  Shotwell  v.  Mott,  2  Sandf.  Ch.  46,  holding  chancery  had  jurisdiction 
of  charitable  trusts  at  common  law;  Harrington  v.  Pier,  105  Wis.  485,  76  A.  S. 
R.  922,  50  L.R.A.  307,  82  N.  W.  345;  Burr  v.  Smith,  7  Vt.  241,  29  A.  D.  154,— 
holding  jurisdiction  of  chancery  over  bequests  to  charitable  uses  existed  prior  to 
statute  of  43d  Elizabeth;  Crimes  v.  Harmon,  35  Ind.  198,  9  A.  R.  690,  holding 
statute  of  Elizabeth  created  no  new  law  on  subject  of  charitable  trusts;  Green 
V.  Allen,  5  Humph.  170  (dissenting  opinion),  on  jurisdiction  of  chancery  over 
charities  anterior  to  statute  of  Elizabeth;  Williams  v.  Pearson,  38  Ala.  299, 
holding  trusts  for  charitable  uses  favored  by  courts  of  equity;  Kniskem  v. 
Lutheran  Church,  1  Sandf.  Ch.  439,  holding  courts  of  equity  have  jurisdiction 
in  cases  of  charities  for  religious  purposes;  Green  v.  Allen,  5  Humph.  170 
(dissenting  opinion),  on  power  of  equity  to  afford  relief  upon  misemployment  of 
charitable  funds;  Amherst  College  v.  Ritch,  151  N.  Y.  282,  37  L.R.A.  305, 
45  N.  E.  876,  holding  equity  will  lend  its  aid  to  uphold  devise  which  endows 
charity;  Bell  County  v.  Alexander,  22  Tex.  350,  73  A.  D.  268,  holding  bequest 
to  county  for  use  of  public  schools,  trust  enforceable  in  chancery;  Episcopal 
Church  V.  Barksdale,  1  Strobh.  Eq.  197,  holding  equity  has  jurisdiction  of  trust 
fund,  in  hands  of  vestrymen;  Robertson  v.  Bullions,  9  Barb.  64,  holding  equity 
will  restrain  trustees  of  religious  society  from  wasting  its  property;  De  Barante 
V.  Gott,  6  Barb.  492,  holding  equity  will  follow  estate  covered  by  trust  and 
compel  execution  thereof;  Bartlett  v.  Nye,  4  Met.  378,  holding  court  will  enforce 
trust  in  favor  of  society  for  charitable  purposes;  Moore  v.  Moore,  4  Dana, 
354,  29  A.  D.  417,  holding  devise  not  void  for  uncertainty  enforceable  in  equity 
under  jurisdiction  over  trusts. 
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Deylses  and  beqnests,  to  corporations. 

Cited  in  Atty.  Gen.  ex  rel.  Marselus  v.  Reformed  Protestant  Dutch  Church, 
33  Barb.  303,  holding  devise  to  corporation  void  by  statute  of  wills;  Wright 
V.  Methodist  Episcopal  Church,  Hoffm.  Ch.  202,  discussing  general  validity  of 
devises  to  corporations;  Theological  Seminary  v.  Childs,  4  Paige,  419,  holding 
exception  in  statute  of  wills  to  corporations  taking  by  devise,  not  a  prohibition; 
Van  Kleeck  v.  Reformed  Dutch  Church,  6  Paige,  600 ;  Knypers  v.  Reformed  Dutch 
Church,  6  Paige,  570, — holding  under  statute  of  wills  corporation  cannot  take 
real  estate  by  devise;  Ayres  v.  Methodist  Church,  3  Sandf.  351,  holding  religious 
society  incorporated  under  act  of  1784  cannot  take  by  devise;  Downing  v. 
Marshall,  23  N.  Y.  366,  80  A.  D.  290,  holding  corporations  could  take  no  interest 
in  land  under  power  created  by  will  unless  authorized  by  legislature;  Williams 
V.  Williams,  8  N.  Y.  525;  Sherwood  v.  American  Bible  Soc.  4  Abb.  App.  Dec. 
227,  1  Keyes,  561, — ^holding  corporations  had  right  at  common  law  of  taking 
personal  property  by  bequest;  American  Bible  Soc.  v. -Noble,  11  Rich.  Eq.  15G, 
holding  devise  of  lands  to  be  converted  by  executors  to  money  and  proceeds  dis- 
tributed to  religious  corporations,  valid;  Kennedy  v.  Palmer,  1  Thomp.  &  C.  582, 
note,  on  right  at  common  law  of  corporations  to  take  personal  property  by  bequest ; 
Champlain  &  St.  L.  R.  Co.  v.  Valentine,  19  Barb.  484,  holding  corporations  may 
take  and  hold  lands  unless  restrained  by  their  charters ;  Chamberlain  v.  Chamber- 
lain, 43  N.  Y.  424,  holding  charitable  corporations  not  authorized  by  statutes  to 
take  property  beyond  limits  in  charters;  Ayers  v.  Methodist  Episcopal  Church, 
3  Sandf.  351,  on  devises  to  corporations  in  trust. 

Cited  in  reference  notes  in  46  A.  D.  188;  80  A.  D.  286,  315, — on  devises  to 
corporations;    60  A.  S.  R.   318,  on  power  of  corporation  to   take  under  will. 

Cited  in  note  in  60  A.  S.  R.  318,  as  to  whether  heirs  may  assail  devise  or 
bequest  to  corporation. 
—  To  charitable  societies. 

Cited  in  Re  Griffin,  167  N.  Y.  71,  60  N.  E.  284,  holding  bequest  to  charitable 
association  good  at  common  law;  Bascom  v.  Albertson,  34  N.  Y.  584,  holding 
charitable  bequest  to  persons  unknown,  to  establish  institution  in  another  state, 
void  by  laws  of  New  York;  Wardlow  v.  Home  for  Incurables,  4  Dem.  473, 
holding  benevolent  society  not  released  by  subsequent  statute  from  act  making 
it  incompetent  to  receive  devise;  Carter  v.  Balfour,  19  Ala.  814,  holding  bequest 
to  unincorporated  mission  society  valid;  Burbank  v.  Whitney,  24  Pick.  146, 
35  A.  D.  312,  holding  bequest  to  charitable  unincorporated  society  enforceable. 

Distinguished  in  American  Bible  Soc.  v.  Marshall,  15  Ohio  St.  537,  holding 
corporation  created  in  another  state  not  disabled  by  statute  of  wills  in  that 
state  from  taking  real  estate  by  devise. 
Conveyances  through  third  party. 

Cited  in  Riley  v.  Wilson,  86  Tex.  240,  24  S.  W.  394,  holding  wife  joined  by 
husband  may  convey  to  third  party,  and  deed  from  him  to  husband  is  valid; 
King  V.  Rundle,  15  Barb.  139,  on  exceptions  to  rule  that  one  cannot  do  indirectly 
what  he  cannot  do  directly. 
Powers  of  corporations. 

Cited  in  Commercial  Bank  v.  Nolan,  7  How.  (Miss.)  608,  holding  act  of 
incorporation  has  reference  to  existing  laws  of  its  state. 

Cited  in  reference  notes  in  56  A.  D.  741 ;  57  A.  D.  414, — on  incident<al  powers 
of  corporations;   53  A.  D.  770,  on  inherent  corporate  powers. 

Cited  in  note  in  94  A.  D.  381,  386,  on  capacity  of  corporations  to  take  title 
to  realty. 
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18  AM.  DEC.  543,  ORSEIR  T.  STORMS,   0  COW.  6S7. 
Possession  or  title  sufHcient  to  maintain  trespass  or  trover. 

Cited  in  Staples  y.  Smith,  4b  Me.  470,  holding  one  having  possession  or  right 
to  immediate  possession  may  maintain  trespass  against  wrongdoer;  Neff  v. 
Thompson,  8  Barb.  213,  holding  constructive  possession  sufficient  to  allow  gen- 
eral owner  to  maintain  trespass;  Cannon  v.  Kinney,  4  111.  9;  Laing  v.  Nelson, 
41  Minn.  621,  43  N.  W.  476, — holding  possession  of  personal  property  by  bailee 
sufficient. 

Cited  in  reference  notes  in  25  A.  D.  121,  on  requisites  to  maintain  action  of 
trespass;  37  A.  D.  817,  on  prerequisite  to  maintenance  of  trespass;  19  A.  D. 
306,  330,  469,  536;  21  A.  D.  222,  689;  23  A.  D.  683;  34  A.  D.  80,— on  possession 
necessary  to  maintain  trespass;  18  A.  D.  751,  on  possession  of  realty  to  maintain 
trespass;  21  A.  D.  345,  on  right  of  property  necessary  to  maintain  trover; 
61  A.  D.  646,  on  necessity  for  possession  to  maintain  trespass  quare  clausum 
fregit;  51  A.  D.  646,  on  possession  alone  sufficient  for  maintenance  of  trespass 
quare  clausum  fregit;  26  A.  D.  648,  on  sufficiency  of  constructive  possession 
of  absolute  owner  to  sustain  trespass;  60  A.  D.  390,  on  what  possession  is 
sufficient  to  support  trespass  in  cases  of  chattels;  72  A.  D.  351,  on  possession 
necessary  to  maintain  trespass  in  case  of  chattels;  36  A.  D.  611,  on  sufficiency 
of  possession  alone  to  maintain  trespass  against  wrongdoer;  43  A.  D.  269, 
on  sufficiency  of  possession  as  evidence  of  title  to  maintain  trespass;  38  A. 
D.  546,  on  what  possession  is  necessary  to  authorize  maintenance  of  trespass; 
22  A.  D.  41,  on  notice  of  possession  to  maintain  trespass  quare  clausum  fregit' 
18  A.  D.  726;  60  A.  S.  R.  638,  935, — on  who  may  maintain  trespass;  42  A.  S. 
R.  907,  on  action  of  trespass  by  one  in  possession;  26  A.  D.  559,  on  chattel  mort- 
gagor's right  to  bring  trespass  against  wrongdoer;  49  A.  D.  626,  on  right  of 
officer  to  maintain  trespass  after  levy;  34  A.  D.  678,  on  right  of  officer  holding 
property  under  writ  to  maintain  trespass  for  taking  or  injury  thereto;  20  A. 
D.  238,  on  lessor's  right  to  maintain  trespass  during  lease  against  third  persons. 

Cited  in  note   in   85  A.  D.  321,  on  remedy  for   injuries  to  real  estate  held 
adversely  to  plaintiff. 
—  Action  by  bailee. 

Cited  in  Montgomery  Gaslight  Co.  v.  Montgomery  &  E.  R.  Co.  86  Ala.  372. 
6  So.  736,  holding  bailee  for  hire  of  railroad  cars  had  such  property  to  main 
tain  action  for  injury  to  them. 

Cited  in  reference  notes  in  26  A.  D.  430,  on  trover  by  bailee;  73  A.  D.  306. 
on  right  of  bailee  or  bailor  to  maintain  trespass. 

Cited  in  note  in  21  A.  D.  689,  on  trespass  by  bailee. 
Possessory  and  proprietary  rights  in  property. 

Cited  in  People  ex  rel.  Cooper  v.  Fields,  1  Lans.  222,  holding  entry  of  one 
entitled  to  possession  not  unlawful  though  made  against  will  of  one  in  posses- 
sion; Haythorn  v.  Rushforth,  19  N.  J.  L.  160,  38  A.  D.  640,  holding  general  or 
special  property  in  goods  with  constructive  possession  sufficient  for  replevin; 
Booth  V.  Terrell,  16  Ga.  20,  holding  lender  may  maintain  trover  against  stranger 
for  conversion  of  thing  loaned. 

Annotation  cited  in  Sigler  v.  Murphy,  107  Iowa,  128,  77  N.  W.  677,  on  pro- 
tection of  possessory  rights  as  against  stranger. 

Cited  in  note  in  70  A.  D.  262,  on  property  in  inferior  wild  animals. 
Title  to  Increase  off  animals. 

Cited  in  Moore  v.  Mohney,  1  Mich.  N.  P.  143,  holding  increase  of  cattle  let  for 
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hire  belongs  to  hirer;  Van  Sickle  v.  Van  Sickle,  8  How.  Pr.  265,  holding  increase 
of  cattle  belong  to  married  woman  who  had  right  of  possession;  Allen  v.  Delano, 
55  Me.  113,  92  A.  D.  573,  holding  oolt  of  mare  sold  on  condition  belongs  to 
vendor. 

Cited  in  note  in  54  A.  D.  585,  on  ownership  of  increase  of  animals. 
Rights  a«  to  trespassing  animals. 

Cited  in  reference  notes  in  25  A.  D.  66,  on  remedy  where  cattle  do  damage  on 
another's  land;  34  A.  D.  80,  on  effect  of  failure  to  maintain  fence  on  right  U> 
distrain. 

IS  AM.  DEC.  561,  BRILCTS^  ▼.  CHERRY,  13  N.  G.   (S  DEV.  li.)   %. 
Priority  under  jndicial  sale. 

Cited  in  Saunders  v.  Ferrill,  23  N.  C.  (1  Ired.  L.)  97,  holding  defendant's 
creditors  not  privies  with  him;  Den  ex  dem.  Paul  v.  Ward,  15  N.  C.  (4  Dev.  L.) 
247,  holding  judgment  for  dower  no  estoppel  to  creditors. 

Cited  in  note  in  89  A.  D.  371,  as  to  when  execution  sale  passes  plaintiff's  in- 
terest in  land. 
Judgment  in  detinne  as  change  of  ownership  off  property. 

Cited  in  Dancy  v.  Duncan,  96  N.  C.  Ill,  1  S.  E.  455,  holding  a  verdict  and 
judgment  in  detinue  relates  to  commencement  of  suit. 
Right  to  Issue  off  slave  born  pending  judgment  in  specie. 

Cited  in  Vines  v.  Brownrigg,  18  N.  C.  (1  Dev.  &  B.  L. )  239,  holding  issue  bom 
between  rendition  of  judgement  in  detinue  for  slaves  and  satisfaction  of  execution 
belong  to  defendant;  Cates  v.  Whitfield,  53  N.  C.  (8  Jones,  L.)  266,  sustaining 
the  right  of  a  plaintiff  who  had  recovered  judgment  for  a  female  slave,  to  a 
scire  facias  from  supreme  court  to  show  cause  why  execution  should  not  issue 
for  child  born  pending  suit  but  before  final  judgment. 

18  AM.  DEC.  564,  SMITH  t.  GREENIiEE,  18  N.  O.   (2  DEV.  Ii.)    126. 
Validity  off  agreement  to  unite  In  application  ffor  ffranchlse. 

Cited  in  Hyer  v.  Richmond  Traction  Co.  168  U.  S.  471,  42  L.  ed.  547,  holding 
agreement  between  parties  contemplating  application  for  public  franchise,  to 
unite,  not  void  per  se. 

Validity  off  public  sales  —  Agreement  or  conduct  tending  to  stifle  com- 
petition. • 

Cited  in  Costillo  v.  Thompson,  9  Ala.  937,  holding  sheriff's  deed  not  avoided  by 
purchaser's  making  known  cei*tain  facts  at  sale,  with  intention  of  purchasing 
below  value;  Loyd  v.  Malone,  23  111.  43,  74  A.  D.  179,  holding  that  agreement 
not  to  bid  in  competition  at  public  sale  vitiates  the  sale;  Morris  v.  Woodward, 
25  N.  J.  Eq.  32,  holding  foreclosure  sale  vitiated  by  successful  bidder's  agreement 
with  mortgagee  prepared  to  bid,  to  pay  the  claim  in  consideration  of  refraining 
form  bidding;  Whitaker  v.  Bond,  63  N.  C.  290,  holding  purchase  at  auction 
vitiated  by  purchaser's  agreement  with  prospective  bidder  to  divide  in  case 
latter  would  desist  therefrom;  Davis  v.  Keen,  142  N.  C.  496,  55  S.  E.  359,  hold- 
ing that  any  agreement  to  stifle  competition  is  fraud;  Kine  v.  Turner,  27  Or. 
356.  41  Pac.  664,  holding  void  as  against  public  policy,  contract  by  prospective 
purchaser  of  public  land  to  convey  part  upon  receipt  of  patent,  in  consideration 
of  refraining  from  bidding;  Hamilton  v.  Hamilton,  2  Rich.  Eq.  355,  46  A.  D. 
58,  holding  auction  sale  avoided  by  bidder  obtaining  property  at  one  fourth  its 
Am.  Dec.  Vol.  III.— 38. 
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value  by  buying  off  prospective  bidder  prepared  to  pay  value;  Barrett  v.  Bath 
Paper  Co.  13  S.  C.  128,  holding  sheriff's  sale  avoided  by  purchaser's  agreement 
with  judgment  creditors  that  if  sale  was  for  less  than  judgment,  balance  due 
would  be  paid  and  assignment  of  judgment  taken. 

Cited  in  reference  notes  in  77  A.  S.  R.  410,  on  validity  of  agreement  to  deter 
bidders  at  execution  sale;  49  A.  D.  392,  on  effect  of  acts  discouraging  or  pre- 
venting competition  at  execution  sale;  29  A.  D.  136,  on  effect  of  fraudulent  pre- 
vention of  competition  at  execution  sale;  53  A.  D.  94,  on  setting  aside  judicial 
sale  for  irregularity  preventing  competition. 

Cited  in  note  in  20  L.R.A.  551,  552,  553,  555,  on  effect  of  preventing  or  check- 
ing bids  on  validity  of  sale  at  auction. 
—  Combination  of  bidders. 

Cited  in  Bailey  v.  Morgan,  44  N.  C.  (Busbee,  L.)  366;  Kearney  v.  Taylor,  15 
How.  494,  14  L.  ed.  787, — ^holding  sale  not  avoided  by  mere  fact  that  successful 
bidder  was  an  association  formed  for  purpose  of  making  said  bid;  Jenkins  v. 
Frink,  30  Cal.  686,  89  A.  D.  134,  sustaining  validity  of  agreement  by  which  one 
of  several  is  to  purchase  at  public  sale  for  benefit  of  all;  Hunt  v.  Elliott,  80 
Ind.  246,  41  A.  R.  794,  holding  agreement  between  two  for  one  to  purchase  per- 
sonalty at  auction  and  to  hold,  use,  and  dispose  thereof  for  benefit  of  both  not 
against  public  policy ;  Phippen  v.  Stickney,  3  Met.  384,  holding  agreement  for  one 
to  buy  at  auction  for  benefit  of  three  persons,  where  made  for  convenience,  not 
invalid  per  se;  Gulick  v.  Webb,  41  Neb.  906,  43  A.  S.  R.  720,  60  N.  W.  13,  hold- 
ing  sheriff's  sale  not  invalidated  per  se  by  agreement  of  the  judgment  lienors  to 
protect  interests  by  joint  purchase  through  trustee  where  financially  unable  to 
bid  individually;  Goode  v.  Hawkins,  17  N.  C.  (2  Dev.  Eq.)  393;  James  v. 
Fulcrod,  5  Tex.  512,  55  A.  D.  743, — holding  agreement  to  purchase  for  benefit  of 
all  through  one  at  public  sale,  not  invalid  per  ae. 

Cited  in  reference  notes  in  20  A.  D.  229;  44  A.  D.  731,— on  combinations  and 
agreements  to  prevent  competition  at  public  auction;  56  A.  D.  766,  as  to  when 
agreements  to  unite  in  bid  at  auction  sale  are  valid. 

Cited  in  notes  in  96  A.  D.  270,  on  effect  of  combinations  tending  to  stifle  com- 
petition at  auctions;  24  A.  D.  408,  on  invalidity  of  sheriff's  sale  at  which  bidders 
combined  to  prevent  competition. 
«  By-bidding. 

Cited  in  Springer  v.  Kleinsorge,  83  Mo.  152,  holding  public  sale  announced  to 
be  without  by-bidding,  invalidated  by  by-bidding  upon  sales  previous  to  that 
sought  to  be  enforced ;  Bowman  v.  McClenhan,  20  App.  Div.  346,  46  N.  Y.  Supp. 
946,  holding  sale  at  auction  advertised  to  be  to  highest  bidder  without  reserve, 
avoided  if  owner  secretly  employs  puffers;  Breslin  v.  Brown,  24  Ohio  St.  665,  15 
A.  R.  627,  holding  agreement  for  partnership  between  two  prospective  bidders 
upon  public  improvement  in  event  of  either  being  successful  therein,  not  void  as 
against  public  policy  where  neither  intent,  effect,  or  necessary  tendency  was  to 
stifle  competition;  Hartwell  v.  Gurney,  16  R.  I.  78,  13  Atl.  113,  sustaining 
personal  liability  of  assignee  for  creditors  employing  puffer  to  whom  property 
is  struck  off. 

Cited  in  note  in  96  A.  D.  267,  on  legality  of  employment  of  puffers  at  auction. 

IS  AM.  DEC.  567,  DOWD  ▼.  WADSWORTH,  18  N.  O.  (2  DEV.  I4.)  ISO. 
Snit  in  guardian's  name. 

Cited  in  reference  note  in  34  A.  D.  771,  on  nature  of  suit  brought  in  name  of 
guardian. 
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OoiiTersion  by  exercise  of  dominion  over  chattels. 

Cited  in  Sandford  v.  Wilson,  2  Tex.  App.  Civ.  Cas.  (Willson)  188,  holding  pos- 
session with  claim  of  title  is  conversion;  Powell  v.  Powell,  21  N.  C.  (1  Dev.  &  B. 
Eq.)   379,  holding  possession  under  claim  of  right  is  conversion. 

Cited  in  reference  notes  in  37  A.  D.  60,  on  what  constitutes  conversion;  55 
A.  D.  51,  on  evidence  of  conversion. 
—  Reffnsal  to  surrender  on  demand. 

Cited  in  Smith  v.  Durham,  127  N.  C.  417,  37  S.  E.  473,  holding  that  one  in 
possession  of  another's  property  is  bound  to  surrender  it  on  demand;  First  Nat. 
Bank  v.  Minneapolis  4  N.  Elevator  Co.  11  N.  D.  280,  91  N.  W.  436,  holding 
that  one  in  rightful  possession  of  property  has  a  reasonable  time  to  investigate 
before  surrender. 

Cited  in  reference  notes  in  35  A.  D.  616,  on  refusal  to  deliver  goods  as  evidence 
of  conversion;  43  A.  D.  765,  on  refusal  to  deliver  goods  upon  demand  as  evidence 
of  conversion;  26  A.  D.  356;  55  A.  D.  51, — on  demand  and  refusal  as  prima 
facie  evidence  of  conversion;  47  A.  D.  747,  on  refusal  of  goods  after  demand  as 
conversion  where  consequences  doubtful. 

Cited  in  note  in  24  A.  S.  R.  807,  on  demand  and  refusal  as  evidence  of  con* 
version. 
Pleading  special  capacity  of  plaintiff. 

Cited  in  Bradley  v.  Graves,  46  Ala.  277,  holding  words  "guardian  of  A,"  in  a 
suit  mere  matter  of  description;  Savage  v.  Carter,  64  N.  C.  196,  holding  a 
declaration  on  a  note  payable  to  "M.  E.  B.,  agent  of  W.  R.  S.,**  should  be  in  name 
of  M.  E.  B. 

18  AM.  DEO.  570,  REID  T.  REID,  13  N.  O.   (2  DEIV.  Jj.)   S47. 
Receipt  as  evidence. 

Cited  in  Keaton  v.  Jones,  119  N.  C.  43,  25  S.  E.  710,  holding  a  receipt  only 
prima  facie;  Harper  v.  Dail,  92  N.  C.  394,  holding  receipt  may  be  contradicted 
by  paroL 

Cited  in  reference  notes  in  34  A.  D.  183,  on  receipts  as  evidence;  45  A.  D.  130, 
on  receipt  as  evidence  of  payment;  9  A.  S.  R.  597,  on  nonconclusiveness  of  re- 
ceipts; 72  A.  S.  R.  590,  on  explanation  of  receipt  by  parol. 

Cited  in  note  in  23  A.  D.  368,  on  receipt  in  full  as  prima  facie  evidence  of  set- 
tlement. 

IS  AM.  DEC.  573,  DAWSON  v.  DAWSON,   16  N.  O.   (1  DEV.  EQ.)    93. 
Voluntary  conveyances. 

Cited  in  reference  notes  in  25  A.  D.  59,  on  voluntary  conveyances ;  84  A.  D.  564, 
on  equitable  relief  in  cases  of  voluntary  conveyances. 

Cited  in  notes  in  11  L.RJ^.  457,  on  effect  of  voluntary  executory  trust;   12 
LJl.A.(N.S.)    547,   on   sufficiency   of   declaration   to   establish   voluntary   trust 
where  legal  title  is  retained  by  settlor. 
~  Reformation  of. 

Cited  in  Powell  v.  Morisey,  98  N.  C.  426,  2  A.  S.  R.  343,  4  S.  E.  185,  holding 
that  equity  will  not  correct  a  mistake  in  a  voluntary  deed ;  Burton  v.  Le  Roy,  5 
Sawy.  510,  Fed.  Cas.  No.  2,217,  holding  an  imperfect  conveyance  without  a  meri- 
torious eonsideration  will  not  be  enforced  in  equity ;  Oxley  v.  Tryon,  25  Iowa,  95 ; 
Enos  V.  Stewart,  138  Cal.  112,  70  Pac.  1005,— holding  same  as  to  a  mistake  of 
description  in  such  a  conveyance. 

Cited  in  note  in  65  A.  S.  R.  521,  on  reformation  of  voluntary  conveyances. 
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Protection  of  rights  vested  under  voluntary  deed. 

Cited  in  Love  v.  Belk,  36  N.  C.  (1  Ired.  Eq.)  163,  holding  that  equity  will 
protect  trusts  originally  well  constituted  and  which  have  been  assigned  by  a 
complete  instrument,  though  consideration  is  inadequate. 

18  AM.  DEC.   57  7,  DONAIiDSON  v.  BANK  OF  CAPE  FBAR,    16  N.   O. 

(1  DEV.  EQ.)    lOS. 
E^iuitable  nature  of  partnership  property. 

Cited  in  Ross  v.  Henderson,  77  N.  C.  170,  holding  that  partnership  property 
is  held  in  trust  as  security  for  partnership  debts. 

Cited  in  reference  notes  in  '59  A.  D.  363,  on  partnership  interest  in  real  estate ; 
60  A.  D.  639,  on  regarding  as  partnership  property  realty  purchased  with  part- 
nership funds;  48  A.  S.  R.  69,  on  how  intent  shown  that  realty  shall  be  deemed 
partnership  property. 

Cited  in  notes  in  27  L.R.A.  461,  as  to  who  are  vested  with  title  of  partnership 
real  estate;  21  A.  D.  374,  on  extent  of  partner's  interest  in  partnership  property, 
and  rights  of  partnership  and  individual  creditors. 
Power  of  partner  to  convey  property. 

Cited  in  reference  notes  in  71  A.  D.  703,  on  right  of  one  partner  to  convey  only 
his  own  interest  in  real  estate;  63  A.  D.  365,  on  effect  of  conveyance  or  mortgage 
of  firm  property  by  one  partner. 

Cited  in  notes  in  20  L.  ed.  U.  S.  798,  on  right  of  partners  to  convey  partnership 
realty;  28  L.R.A.  172,  on  position  of  purchasers  of  partnership  real  estate  from 
partner  holding  legal  title. 
Who  are  bona  fide  purchasers. 

Cited  in  reference  notes  in  25  A.  D.  108,  on  necessity  of  payment  in  full  before 
notice  to  constitute  one  a  bona  fide  purchaser;  30  A.  D.  184,  on  person  taking 
legal  estate  in  payment  of,  or  as  security  for,  previous  debt  as  a  bona  fide  pur- 
chaser. 

Cited  in  note  in  40  A.  D.  240,  as  to  whether  creditor  taking  conveyance  or  as- 
signment for  prior  debt  is  bona  fide  purchaser. 
Pre-existing  debt  as  a  consideration. 

Cited  in  Busenbarke  v.  Ramey,  53  Ind.  499;  Holt  v.  Bancroft,  30  Ala.  193,— 
holding  deed  to  secure  pre-existing  debt  not  founded  on  a  valid  consideration; 
Holderby  v.  Blum,  22  N.  C.  {2  Dev.  &  B.  £q.)  61,  holding  assignee  of  bond 
as  security  for  pre-existing  debt,  and  no  other  consideration,  not  a  bona  fide 
purchaser;  McKay  v.  Gilliam,  65  N.  C.  130,  holding  a  mortgage  to  secure  a  pre- 
existing debt  not  valid  as  against  prior  donees;  Donald  v.  Hewitt,  33  Ala.  534. 
73  A.  D.  431,  holding  same  as  to  a  lien  on  a  steamboat  to  secure  a  pre-existinn 
debt;  Potts  V.  Blackwell,  56  N.  C.  (3  Jones,  Eq.)  449,  on  an  existing  debt  as  a 
valid  consideration;  Wood  v.  Raybum,  18  Or.  3,  22  Pac.  521,  holding  securing  of 
consideration  money  to  be  paid  not  payment. 
Pre-requisltes  to  equitable  aid  in  collection  of  debts. 

Cited  in  Bethell  v.  Wilson,  21  N.  C.  (1  Dev.  &  B.  Eq.)  610,  holding  that  a 
creditor  cannot  have  sale  of  debtor's  property  where  he  has  not  obtained  judg- 
ment nor  sued  out  executions;  Brittain  v.  Quiet,  54  N.  C.  (1  Jones,  Eq.)  328, 
62  A.  D.  202.  holding  that  debt  must  be  established  by  a  judgment;  McKibben  v. 
Barton,  1  Mich.  213,  holding  that  creditor  must  obtain  a  lien  on  real  estate 
fraudulently  conveyed. 

Cited  in  reference  notes  in  90  A.  D.  288,  on  necessity  of  creditor's  exhausting 
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remedy  at  law  before  filing  creditors'  bill;  G4  A.  D.  176,  on  necessity  of  creditor'^ 
establishing  debt  by  judgment  and  execution  nulla  bona  to  entitle  him  to  set 
luide  fraudulent  conyeyance;  44  A.  D.  722,  on  necessity  of  creditor  having  judg- 
ment and  execution  unsatisfied  to  maintain  bill  to  reach  debtor's  equitable  assets 
or  property  fraudulently  transferred. 

IS  AM.  DSO.  5S«,  WILLIAMS  T.  HBLMB,  16  N.  G.  (1  DEV.  EQ.)  151. 
Right  off  surety  to  retain  funds  belonging  to  insolvent  principal. 

Cited  in  Tuscumbia,  C.  &  D.  R.  Co.  v.  Rhodes,  8  Ala.  206,  sustaining  right  of 
surety  to  retain  any  indemnity  which  he  may  have,  on  insolvency  of  debtor; 
Abbey  v.  Van  Campen,  Freem.  Ch.  (Miss.)  273,  holding  that  on  insolvency  of 
principal  the  surety  may  retain  any  funds  belonging  to  such  principal  as  in- 
demnity; Battle  V.  Hart,  17  N.  C.  (2  Dev.  Eq.)  31,  holding  same  as  against  as- 
signee for  value  and  without  notice;  Long  v.  Bamett,  38  N.  C.  (3  Ired.  Eq.)  631, 
holding  that  principal  on  insolvency  cannot  assign  an  indemnity  given  surety; 
Mosteller  v.  Bost,  42  N.  C.  (7  Ired.  Eq.)  39,  holding  same  though  assignment  be 
for  value;  Scott  v.  Timberlake,  83  N.  C.  382;  Walker  v.  Dicks,  80  N.  C.  263,— 
holding  that  surety  may  use  his  liability  as  a  counterclaim  against  what  he 
owes  insolvent  principal;  Mattingly  v.  Sutton,  19  W.  Va.  19,  holding  that  in- 
solvent principal  cannot  collect  a  debt  due  from  surety  without  first  indemnify- 
ing surety;  Baker  v.  Brem,  103  N.  C.  72,  4  L.R.A.  370,  9  S.  E.  629,  holding  same 
as  to  enforcement  of  a  judgment  where  plaintiff  is  insolvent;  Green  v.  Crockett, 
22  N.  C.  (2  Dev.  &  B.  Eq.)  390,  sustaining  right  of  sureties  to  restrain  sale 
of  land  reserved  imtil  payment  of  secured  purchase  money. 

Cited  in  reference  note  in  49  A.  D.  436,  on  right  of  surety  to  retain  possession 
of  property  in  his  hands  belonging  to  debtor. 

Cited  in  note  in  30  L.R.A.  568,  on  injunction  on  behalf  of  surety  against  judg- 
ment for  matters  arising  subsequently  to  their  rendition. 

Distinguished  in  Eigenmann  v.  Clark,  21  Ind.  App.  129,  51  N.  E.  726;  Follett 
V.  Buyer,  4  Ohio  St.  686, — where  principal  was  solvent. 
Insolvency  off  principal  as  essential  to  equitable  relieff  ffor  surety. 

Cited  in  Allen  v.  Wood,  38  N.  C.   (3  Ired.  Eq.)    386,  holding  that  a  surety 
seeking  contribution  from  a  cosurety  must  allege  principal  is  insolvent. 
Rigbt  off  surety  to  subrogation  to  security. 

Cited  in  Henry  v.  Compton,  2  Head,  649;  Kirkman  v.  Bank  of  America,  2 
Coldw.  397, — holding  that  collateral  taken  by  a  creditor  inures  to  the  indemnity 
of  the  surety. 

Cited  in  note  in  13  LJI.A.  340,  on  surety's  indemnity. 

18  AM.  DEC.  585,  LILES  v.  FLEMING,  16  N.  C.  (1  DEV.  EQ.)  185. 
Equity  Jurisdiction  to  enforce  postnuptial  agreements. 

Cited  in  Going  v.  Orns,  8  Kan.  85,  holding  that  whenever  such  contract  would 
be  binding  at  law  if  made  through  a  trustee,  it  will  be  binding  in  equity  if  made 
directly  between  husband  and  wife;  Wood  v.  Warden,  20  Ohio,  618,  holding  post- 
nuptial agreement  whereby  property  is  set  apart  to  separate  use  of  wife  will  be 
sustained  in  equity;  Taylor  v.  Eatman,  92  N.  C.  601,  sustaining  in  equity  a 
deed  from  husband  to  wife  in  consideration  of  natural  affection  and  to  make 
sure  maintenance  for  her;  Walton  v.  Parish,  96  N.  C.  259,  holding  same  as  to 
such  a  deed,  the  husband  being  about  to  enter  the  military  service,  he  retaining 
sufficient  property  to  pay  existing  debts;   Thomas  v.  Brown,   10  Ohio  St.  247, 
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holding  same  as  to  such  a  deed,  serious  domestic  difficulties  having  arisen  and 
husband  and  wife  intending  to  live  separate;  Powell  v.  Powell,  9  Humph.  477, 
sustaining  a  sale  of  slaves  to  wife  on  consideration  of  relinquishment  of  dower; 
Hoot  V.  Sorrell,  11  Ala.  386,  holding  same  as  to  other  personalty  on  same 
grounds;  Lyles  v.  Clements,  49  Ala.  446,  holding  that  husband  may  relinquish 
to  wife  all  claim  to  the  rent  and  profits  of  her  estate;  Maraman  v.  Maraman,  4 
Met.  (Ky.)  84,  on  jurisdiction  of  equity  to  sustain  a  conveyance  direct  from 
husband  to  wife. 

Distinguished  in  McCauUey  v.  McCaulley,  7  Houst   (Del.)    102,  30  Atl.  735, 
holding  postnuptial  contract  for  a  collateral  satisfaction  of  a  wife's  claim  for 
dower  in  the  whole  of  her  husband's  estate,  void. 
Validity  of  agreements  between  husband  and  wife. 

Cited  in  reference  note  in  39  A.  D.  639,  on  validity  of  agreement  to  make  pro- 
vision  for  wife  out  of  her  share  of  estate. 

Cited  in  note  in  69  L.R.A.  369,  on  consideration  of  conveyance  by  husband  to 
wife. 

18  AM.  DEC.  5S7,  McAULET  T.  WILSON,  16  N.  O.  (1  DEV.  EQ.)  276. 
Descent  of  property  ineffectnally  bequeathed. 

Cited  in  Davidson  College  v.  Chambers,  66  N.  C.   (3  Jones,  Eq.)   263,  holding 
that  when  a  legacy  from  any  cause  fails  to  take  effect,  the  subject  devolves  upon 
next  of  kin  as  intestate  property. 
Chartiable  uses  and  trusts. 

Cited  in  reference  notes  in  63  A.  D.  479,  on  charitable  uses;  69  A.  D.  619,  on 
validity  of  bequests  to  charitable  uses;  42  A.  D.  366,  as  to  when  charitable  be- 
quests are  void;  26  A.  D.  68,  on  trust  in  favor  of  unincorporated  religious  or 
charitable  society. 

Cited  in  notes  in  3  L.R.A.  146,  on  charitable  trusts  under  statute;  21  A.  D. 
363,  on  charitable  bequests  and  devises ;  6  L.R.A.  33,  as  to  whether  statute  of  uses 
and  trusts  prevails  in  United  States;  64  A.  S.  R.  771,  on  certainty  and  unity 
required  in  charitable  trusts. 
—  Where  beneficiary  is  indefinite. 

Cited  in  Holland  v.  Peck,  37  N.  C.  (2  Ired.  Eq.)  266,  holding  a  bequest  to  an 
unincorporated  multitude  of  persons  in  their  aggregate  capacity  is  void. 

Cited  in  note  in  14  L.R.A.(N.S.)  117,  on  necessary  certainty  as  to  beneficiaries 
of  bequest  for  charity  or  religion. 

Distinguished  in  Keith  v.  Scales,  124  N.  C.  497,  32  S.  E.  809,  holding  that 
devises  for  charitable  purposes  to  institutions  to  be  established,  if  sufficiently 
definite,  will  be  upheld. 
Doctrine  of  cy  pres. 

Cited  in  Fairbault  v.  Taylor,  68  N.  C.  (6  Jones,  Eq.)  219;  Lemmond  v.  Peoples, 
41  N.  C.  (6  Ired.  Eq.)  137;  Bridges  v.  Pleasants,  39  N.  C.  (4  Ired.  Eq.  )26, 
44  A.  D.  94, — holding  that  doctrine  of  cy  pres  does  not  exist  in  North  Carolina; 
Beekman  v.  People,  27  Barb.  260,  holding  that  the  court  will  not  frame  a  scheme 
to  carry  out  a  radically  imperfect  and  indefinite  execution. 

Cited  in  notes  in  26  A.  D.  68;  33  A.  D.  479;  14  A.  S.  R.  446;  14  L.R.A.(N.S.) 
63,  64, — on  doctrine  of  cy  pres. 

Disapproved  in  Jackson  v.  Phillips,  14  Allen,  539,  holding  that  a  valid  bequest 
for  charitable  purposes  which  cannot  be  carried  out  because  of  a  change  of  cir- 
cumstance since  testator's  death  will  be  executed  as  nearly  as  possible  according 
to  his  expressed  intent. 
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18  AM.  DEO.   591,   POINDBXTICR  t.  McCANNON,    16  N.   O.    (1   DEV. 
EQ.)  S7S. 

Distinction  between  conditional  sale  and  mort^affe. 

Cited  in  Alstin  v.  Cundiff,  62  Tex.  453 ;  Ruffier  v.  Womaok,  30  Tex.  332,  hold- 
ing if  relation  of  debtor  and  creditor  exists  between  the  parties  the  transaction 
is  a  mortgage;  Earp  v.  Boothe,  24  Qratt.  368,  holding  test  to  be  whether  object 
of  transaction  was  a  loan  of  money  and  security  or  pledge,  or  whether  a  purchase; 
Wilson  y.  Drmnrite,  21  Mo.  326,  holding  that  party  cannot  create  an  irredeemable 
security  for  money  under  an  agreement  for  a  resale;  West  v.  Hendrix,  28  Ala. 
226,  holding  conveyance  made  in  satisfaction  of  a  debt  cannot  be  a  mortgage; 
Newson  t.  Roles,  23  N.  C.  (Ired.  L.)  179,  holding  sale  accompanied  by  parol  agree- 
ment for  a  resale  at  same  full  price  at  election  of  first  owner  is  not  a  mortgage; 
Munnerlin  v.  Birmingham,  22  N.  C.  (2  Dev.  A  B.  Eq.)  358,  holding  an  agree- 
ment to  resell  a  slave  at  a  certain  price  at  a  certain  time,  and  not  after  that 
date,  is  not  a  mortgage,  and  is  of  no  effect  if  not  complied  with  before  that  time ; 
MXaurin  v.  Wright,  37  N.  C.  (2  Ired.  Eq.)  94,  holding  a  fair  price  and  posses- 
sion simultaneously  taken  and  kept,  with  no  covenant  to  repay,  shows  a  sale. 

Cited  in  reference  note  in  31  A.  D.  626,  as  to  when  deed  absolute  in  form  will 
be  treated  as  a  mortgage. 

Cited  in  notes  in  94  A.  8.  R.  235,  236,  on  distinction  between  conditional  sale 
and  mortgage ;  18  E.  R.  C.  16,  as  to  test  whether  transaction  is  mortgage  or  con- 
ditional sale. 
—  Oonstmction  in  favor  of  mortgage. 

Cited  in  Russell  v.  Southard,  12  How.  139,  13  L.  ed.  927;  Hughes  v.  Sheaff,  19 
Iowa,  335 :  Klein  v.  McNamara,  64  Miss.  90 ;  DeBruhl  v.  Maas,  54  Tex.  464 ;  Van- 
gilder  V.  Hoffman,  22  W.  Va.  1 ;  Watkins  v.  Williams,  123  N.  C.  170,  31  S.  E. 
388, — holding  in  a  doubtful  case  equity  is  inclined  to  consider  a  transaction  a 
mortgage  rather  than  a  conditional  sale;  Keithley  v.  Wood,  151  111.  566,  42  A.  S. 
R.  266,  38  N.  E.  149,  holding  same  where  defeasance  is  in  a  collateral  paper; 
Gillis  V.  Martin,  17  N.  C.  (2  Dev.  Eq.)  470,  26  A.  D.  729,  holding  an  agreement 
by  bargainee  at  time  of  receiving  an  absolute  deed  that,  if  land  was  sold  within 
two  years,  he  would,  refund  to  bargainor  the  excess  received  over  purchase  money 
and  interest  to  be  a  mortgage  where  unexplained;  Barnes  v.  Holcomb,  12  Smedes 
k  M.  306,  holding  stipulation  by  vendee  that  in  two  years  vendor  might  redeem  a 
slave  by  paying  consideration  named  in  a  bill  of  sale,  makes  the  transaction 
a  mortgage,  where  the  bill  of  sale  was  for  an  antecedent  indebtedness;  Eiland  v. 
Radford,  7  Ala.  724,  42  A.  D.  610,  holding  where  subsequent  acts  are  consistent 
with  a  sale,  transaction  will  be  so  treated. 

Cited  in  reference  note  in  42  A.  8.  R.  273,  on  construction  of  doubtful  in- 
strument as  mortgage. 

Cited  in  note  in  50  A.  D.  195,  on  considering  transaction  as  mortgage  instead 
of  conditional  sale  in  case  of  doubt. 
Validity  off  a  conditional  sale. 

Cited  in  Slutz  v.  Desenberg,  28  Ohio  St.  371,  holding  conditional  sale  clearly 
established  will  be  enforced. 

18  A3f.  DEC.  595,  KEATON  t.  OOBB,  16  N.  O.   (1  DEV.  EQ.)   480. 
Resnlting  trnsts. 

Cited  in  note  in  34  L.  ed.  U.  8.  1092,  on  resulting  trusts  in  case  of  joint  pur- 
chasers. 
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Pnrchase  off  trust  estate  by  trustee. 

Cited  in  Leach  v.  Leach,  66  Wis.  284,  26  N.  W.  754,  holding  void  a  sale  by 
cestui  que  tnist  to  trustee  where  cestui  que  trust  at  the  time  of  the  sale  was 
unaware  of  all  facts  relating  to  property. 

Cited  in  reference  notes  in  26  A.  D.  400,  on  invalidity  of  purchase  by  trustee 
at  his  own  sale;  63  A.  D.  126,  on  right  of  agents,  trustees,  executors,  adminis- 
trators, guardians,  and  attorneys  to  purchase  for  their  own  benefit. 

Cited  in  note  in  21  A.  D.  466,  on  trustee's  right  to  purchase  at  his  own  sale. 
Costs  off  cestui  que  trust  incurred  at  law. 

Cited  in  Allen  v.  Gillreath,  41  N.  C.  (6  Ired.  Eq.)  262;  Newsom  v.  Bufferlow, 

17  N.  C.  (2  Dev.  Eq.  67), — holding  that  one  who  defends  an  ejectment  upon  an 
equitable  title  cannot  in  equity  recover  his  own  costs  at  law;  Murphy  v.  Grice, 
22  N.  C.  (2  Dev.  &  B.  Eq.)  199,  holding  that  cestui  que  trust  may  recover  costs 
which  he  has  paid  defendant,  in  suit  at  law. 

18  AM.  DEC.  598,  TOLAR  v.  TOLAR,  18  N.  C.  (1  DEV.  EQ.)  458. 
Voluntary  conveyances  generally. 

Cited  in  reference  note  in  26  A.  D.  69,  on  voluntary  conveyances. 

Cited  in  note  in   11   L.R.A.   118,  on  necessity  for  consideration  to  authorise 
specific  performance  of  contracts. 
Relieff  off  grantee  where  deed  is  destroyed  before  registration. 

Cited  in  Tyson  v.  Harrington,  41  N.  C.  (6  Ired.  Eq.)  329;  Tate  v.  Tate,  21  N. 
C.  (1  Dev.  &  B.  Eq.)  22, — granting  relief  where  grantor  destroyed  deed  before 
registration;  Morris  y.  Ford,  17  N.  C.  (2  Dev.  Eq.)  412,  holding  granting  relief 
to  a  purchaser  at  an  execution  sale,  where  party's  deed  had  been  destroys  1 
before  registration  by  fraud  of  a  third  person;  Thomas  v.  Thomas,  32  N.  C.  (10 
Ired.  L.)  123,  holding  same  on  petition  for  dower  where  deed  to  husband  coul  i 
not  be  found;  Brendle  v.  Herron,  88  N.  C.  383,  holding  same  where  a  deed  to  a 
minor  was  destroyed  though  with  consent  of  minor. 

Distinguished  in  Crump  v.  Black,  41  N.  C.    (6  Ired.  Eq.)    321,  61  A.  D.  422, 
denying  a  conveyance  where  defendant  is  a  bona  fide  purchaser  without  notice. 
i«  Destruction  off  voluntary  conveyance. 

CitM  in  Smith  v.  Turner,  39  N.  C.  (4  Ired.  Eq.)  433,  47  A.  D.  363;  Plummer  v. 
Baskerville,  36  N.  C.  (1  Ired.  Eq.)  262, — ^granting  a  decree  for  another  conveyance 
without  regard  to  consideration. 
Title  off  grantee  beffore  registration  off  deed. 

Cited  in  Shields  v,  Mitchell,  10  Yerg.  1,  holding  that  grantee  before  registration 
has  an  equity  and  also  an  incomplete  legal  title. 
Effect  off  deed  to  pass  title. 

Cited  in  Albright  v.  Albright,  70  Wis.  628,  36  N.  W.  264,  holding  that  destruc- 
tion of  deed  does  not  devest  an  acquired  title;  Walker  v.  Coltraine,  41  N.  C. 
(6  Ired.  Eq.)  79,  holding  that  a  deed  operates  from  delivery,  and  cannot  be 
redelivered. 

Cited  in  note  in  11  L.R.A.  467,  on  effect  of  voluntary  executory  trust. 

18  AM.  DEC.   602,  FLOYD  v.  BROWNE,   1  RAWLE,   121. 
Effect  off  Judgment  in  trespass  or  trover. 

Cited  in  Bugfoee's  Estate,  43  Phila.  Leg.  Int.  47,  on  extinguishment  of  lease 
by  recovery  of  judgment  for  damages  by  lessee  against  lessor  for  failure  of  title. 
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Cited  in  notes  in  92  A.  8.  R.  874,  on  right  to  only  one  complete  satisfaction 
from  joint  tort  feasors;  54  A.  D.  205,  on  judgment  against  one  cotrespasser  as 
bar  to  action  against  other;  58  L.RJL  413,  on  effect  of  judgment  against  one  joint 
tort  feasor  on  liability  of  other. 
*»  To  pass  title. 

Cited  in  Fox  ▼.  Prickett,  34  N.  J.  L.  13,  holding  in  Pennsylvania*  a  judirmont 
for  value  of  chattel  devests  plaintiff's  title;  Fox  v.  The  Lucy  A.  Blossom.  Fed. 
Gas.  No.  5,013,  holding  same  as  to  vessel  where  judgment  is  recovered  and  paid 
to  owner  of  vessel  sunk  in  collision;  Fox  v.  Northern  Liberties,  3  Watts  &  8. 
103,  holding  recovery  of  judgment  by  owner  of  property  against  wrongful  taker 
transfers  right  of  former  therein  to  latter ;  Story  v.  Luzenberg,  4  Rob.  ( La. )  240 ; 
State  use  of  McMurray  v.  Doan,  39  Mo.  44;  Hyde  v.  Kiehl,  183  Pa.  414,  38  Atl. 
998,  29  Pittsb.  L.  J.  N.  a  41  (reversing  19  Pa.  Co.  Ct.  564) ;  Merrick's  Estate, 
5  Watts  &  S.  9;  Lovejoy  v.  Murray,  3  Wall.  1,  18  L.  ed.  129, — on  effect  of  judg- 
ment on  title  to  property. 

Cited  in  reference  notes  in  38  A.  D.  697,  on  effect  of  judgment  to  vest  title 
in  defendant;  59  A.  D.  667,  on  recovery  and  satisfaction  of  judgment  in  trespass 
or  trover  vesting  title  in  defendant. 

Cited  in  note  in  42  A.  S.  R.  434,  on  vesting  of  title  by  judgment  for  value  of 
personal  property  in  action  of  trespass  or  trover. 

Distinguished  in  Barb  v.  Fish,  8  Blackf.  481,  holding  property  in  goods  for 
which  trover  is  brought  is  not  vested  in  the  defendant  by  a  verdict  and  judgment 
in  favor  of  plaintiff  for  nominal  damages. 

Disapproved  in  Hopkins  v.  Hersey,  20  Me.  449;  Spivey  v.  Morris,  18  Ala.  254, 
52  A.  D.  224, — holding  recovery  in  trover,  without  satisfaction,  does  not  invest 
defendant  with  title  to  property. 

18  AM.  DEC.   604,  STREAPER  v.  FISHER,    1  RAWLE,    155. 
Nature  of  ground  rent. 

Cited  in  Lehigh  &  W.  B.  Coal  Co.  v.  Wright,  7  Kulp,  434,  15  Pa.  Co.  Ct.  433 ; 
Sachse  v.  Myers,    15  Pa.   Super.   Ct.   425,— on   the  nature  of  estate  created   by 
ground  rent;  Juvenal  v.  Patterson,  10  Pa.  282,  on  question  of  kind  of  title  passed 
by  assignment  of  ground  rent. 
<— As  incident  to  estate. 

Cited  in  Wasserman  v.  Carroll,  2  Pa.  Super.  Ct.  551,  holding  ground  rent  not 
reserved  in  deed  passed  to  grantee;  Manderbach  v.  Bethany  Orphans*  Home,  100 
Pa.  231,  2  Atl.  422,  43  Phila.  Leg.  Int.  214,  on  question  of  its  passing  with 
estate. 
*«A8  corenants  which  run  with  land. 

Cited  in  Springer  v.  Phillips,  71  Pa.  60,  29  Phila.  Leg.  Int.  101,  holding  cove- 
nant to  pay  ground  rent  runs  with  land:  Fisher  v.  Lewis,  1  Clark  (Pa.)  422, 
holding  action  may  be  maintained  for  breach  of  the  building  covenant  by  holder  of 
ground  rent,  assigned  to  him  before  the  breach  occurred;  IngersoU  v.  Sergeant, 
1  WTiart.  337,  on  right  of  assignees  of  ground  rent  to  sue;  Guldin  v.  Butz,  2 
Wood.  Dee.  74,  on  question  of  covenants  binding  assignees,  etc. 
Covenant  in  mining  lease. 

Cited  in  Verdolite  Co.  v.  Richards,  7  Northampton  Co.  Rep.  113,  holding  lessee's 
covenant  to  mine  only  specified  mineral  runs  with  land. 
Estate  in  lands  subject  to  execution  sale. 

Cited  in  Rickert  ▼.  Madeira,  1  Rawle,  325,  holding  interest  of  morti^agee  rrnt 
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subject  to  levy  and  execution;  Sergeant  v.  Ford,  2  Watts  &  S.  122,  holding  pur- 
chaser at  execution  sale  acquires  only  title  or  interest  of  defendant  in  execution 
in  land  sold;   Rash's  Estate,  2  Pars.  Sel.  Eq.  Cas.   160,  on  question  of  what 
estates  may  be  sold. 
Illiat  passes  under  execution  sale  off  "rents.  *' 

Cited  in  Heartley  v.  Beaum,  2  Pa.  St.  165,  holding  ground  rent  passed  under 
term  "rents." 
Time  ffor  objection  to  deed  under  Judicial  sale. 

Cited  in  Vaneman  v.  Cooper,  4  Clark   (Pa.)    371,  holding  where  purchase  is 
not  tainted  with  fraud,  all  objections  not  showing  that  the  parties  are  not  before 
the  court,  must  be  taken  advantage  of  at  acknowledgment  of  the  deed,  or  before 
title  is  finally  passed  by  action  of  court. 
Effect  off  levy  on  execution  on  subsequent  proceeding. 

Cited  in  Lynch  v.  Earle,  18  R.  I.  631,  28  Atl.  763,  on  eflfect  of  levy  on  subsequent 
proceedings;  Hoffman  v.  Danner,  14  Pa.  26,  holding  quantity  of  land  which  passes 
by  sheriff's  sale  is  to  be  ascertained  by  the  extent  of  the  levy. 

Cited  in  reference  note  in  28  A.  D.  708,  on  levy  of  execution  controlling  subse- 
quent proceedings  in  determining  what  passes  by  sale. 

Cited  in  notes  in  33  A.  D.  698,  on  necessity  of  levy  to  sustain  sale;  21  L.R.A. 
42,  on  title  of  purchaser  at  execution  or  judicial  sale  as  affected  by  judgment 
and  execution  and  levy. 
Pending  action  as  bar. 

Cited  in  note  in  84  A.  D.  466,  on  necessity  in  order  that  pendency  of  one  action 
shall  bar  another,  that  both  be  for  the  same  cause  and  relief. 

18  AM.  DEC.  608,  ADLUM  v.  TAKD,  1  RAWIiE,   163. 
Conclusiveness  off  answers  off  garnishee. 

Cited  in  M'llree  v.  Guy,  1  Phila.  488,  11  Phila.  Leg.  Int.  91,  holding  jury  not 
bound  by  his  answers  if  there  is  anything  to  discredit  them. 
Estoppel  by  receipt  off  benefits. 

Cited  in  Re  Bank  of  United  States,  2  Pars.  Sel.  Eq.  Cas.  110,  holding  party 
cannot  contest  an  instrument  from  which  he  derives  a  benefit,  or  affirm  it  in  part 
or  disaffirm  it  in  part;  Lauer*s  Appeal,  12  W.  N.  C.  166,  holding  where  one 
seeks  to  rescind  an  agreement  on  ground  of  fraud  he  will  not  be  permitted  to 
retain  possession  of  property  acquired  under  same;  Ingram  v.  Hartz,  48  Pa. 
380,  holding  receipt  by  tenant  of  surplus  from  a  distress  did  not  estop  him  to  say 
that  it  was  illegal  because  no  rent  was  due;  English's  Estate,  17  Phila.  601,  42 
Phila.  Leg.  Int.  446,  16  W.  N.  C.  611,  holding  distributee  cannot,  after  participat- 
ing in  results  of  a  family  arrangement  for  distribution,  be  permitted  to  repudiate 
any  of  its  conditions. 
—  Affirmance  off  voidable  sale  by  acceptance  off  proceeds. 

Cited  in  Maple  v.  Kussart,  63  Pa.  348,  91  A.  D.  214,  holding  if  one  receive 
purchase  money  he  affirms  sale  whether  it  were  void  or  only  voidable;  Beeson  v. 
Beeson,  9  Pa.  279,  holding  cestui  que  trust  knowing  of  purchase  by  trustee  and 
of  right  to  avoid  it,  may  ratify  it  by  assenting  to  the  application  of  the  pur- 
chase money  to  his  use;  Sailor  v.  Hertzogg,  10  Pa.  296,  on  question  of  heirs  of 
grantor  who  had  received  proceeds  from  sale  of  land  being  estopped  from  denying 
validity  of  deed;  Crowell  v.  Meconkey,  6  Pa.  168,  holding  trustee  who  made  his 
election  to  let  sale  stand  must  abide  by  his  election;  Williard  v.  Williard,  66  Pa. 
119,  on  general  principal  of  estoppel  by  receiving  part  of  proceeds  of  sale. 


Digitized  by 


Google 


«03  NOTES  ON  AMERICAN  DECISIONS.  [604-608 

—  Told  Jndlcial  or  adialnlstrator's  sales. 

Cited  in  Fink  v.  Miller,  19  Pa.  Super.  Ct.  666,  holding  that  one  receiving  pur- 
chase money  of  land  sold  affirms  the  sale  and  cannot  claim  against  it,  whether  void 
or  only  voidable;  Stroble  v.  Smith,  8  Watts,  280,  holding  one  who  accepts  part  of 
purchase  money  arising  out  of  sheriff's  sale  is  estopped  to  deny  validity  of  the 
sale;  Austin  v.  Loring,  63  Mo.  19,  holding  owner  who  did  not  object  to  sale  and 
took  surplus  estopped ;  Huffman  v.  Gaines,  47  Ark.  226,  1  S.  W.  100,  holding  debtor 
who  receives  surplus  of  proceeds  after  execution  against  him  is  satisfied,  waives 
improper  notice  of  sale;  Wilkins  v.  Anderson,  11  Pa.  399,  holding  taking  of 
balance  from  sheriff  by  one  aui  juris  at  time  of  receipt,  estops  such  person  from 
denying  that  he  was  party  to  the  action,  which  resulted  in  sale;  Spragg  v. 
Shriver,  25  Pa.  282,  64  A.  D.  698,  holding  defendant  who  induces  another  to 
purchase  cannot  after  payment,  acknowledgment  of  deed,  and  appropriation  of 
proceeds  to  his  debts,  impeach  validity  of  sale;  Warden  v.  Eichbaum,  14  Pa.  121, 
holding  receipt  by  the  committee  of  the  lunatic,  will  not  estop  a  future  committee 
of  the  lunatic  from  recovering  possession  of  the  property  even  though  valuable 
improvements  have  been  made  upon  it  since  the  sale;  Hamilton  v.  Hamilton,  4 
Pa.  193,  holding  as  to  property  sold  on  award  without  judgment  one  who  has 
received  the  purchase  price  is  estopped  from  attacking  validity  of  sale;  Price 
V.  Winter,  15  Fla.  66,  holding  infant  who  has  received  his  share  for  interest  in 
estate  of  ancestor  estopped  from  claiming  lands  against  purchasers;  Deford  v. 
Mercer,  24  Iowa,  118,  92  A.  D.  460,  holding  heirs  estopped  who  after  arriving  at 
full  age  with  full  knowledge  received  and  retained  purchase  money  arising  by 
sale  by  their  guardian ;  Hays  v.  Heidelberg,  9  Pa.  203,  holding  judgment  creditor 
who  as  agent  for  another,  purchased  land  from  administrator  the  price  of  which 
was  applied  in  part  satisfaction  of  his  judgment,  estopped  from  proceeding  against 
land  to  recover  residue  of  his  judgment;  Smith  v.  Warden,  19  Pa.  424,  holding 
receipt  by  heir  for  share  of  purchase  money  of  land  sold  under  judgment  against 
administrator  alone,  estopped  heir  from  asserting  title  against  purchasers. 

—  To  attack  asslirnment  nnder  which  dividend  was  accepted. 

Cited  in  Frierson  y.  Branch,  30  Ark.  453;  Chafee  v.  Fourth  Nat.  Bank,  71  Me. 
514,  36  A.  R.  345;  Scott  v.  Edes,  3  Minn.  377,  Gil.  271;  Gutzwiller  v.  Lackman, 
23  Mo.  168;  Wilson  Bros.  Woodenware  &  Toy  Co.  v.  Daggett,  9  N.  Y.  Civ.  Proc. 
Rep.  408;  Roberson  v.  Tonn,  76  Tex.  536,  13  S.  W.  385;  Gerf,  S.  &  Co.  v.  Wallace, 
14  Wash.  249,  44  Pac.  264;  Memphis  Sav.  Bank  v.  Houchens,  62  C.  C.  A.  176, 
116  Fed.  96, — holding  creditors  who  have  accepted  benefits  under  assignment 
cannot  attack  its  validity;  Perley  v.  Mason,  64  N.  H.  6,  3  Atl.  629;  Reinhard  v. 
Keenbartz,  6  Watts,  93;  Wilson  v.  Biggar,  7  Watts  &  S.  Ill;  Pearsoll  v.  Chapin, 
44  Pa.  9;  Ogden  Paint,  Oil  k  Glass  Co.  v.  Child,  10  Utah,  476,  37  Pac.  734  (dis- 
senting opinion) ;  Owen  v.  Arvis,  26  N.  J.  L.  22, — on  same  point;  Drew  Glass  Co. 
V.  Baldwin,  27  Mo.  App.  44,  holding  one  who  proves  claim  before  assignee  is  es- 
topped from  attacking  validity  of  assignment ;  Greene  v.  A.  &  W.  Sprague  Mfg.  Co. 
62  Conn.  330,  holding  creditors  joining  in  accepting  deed  for  their  benefit  can- 
not set  up  irregularity  in  the  proceedings;  Burke's  Estate,  1  Pars.  Sel.  Eq. 
Cas.  470,  holding  where  a  creditor  does  an  act  affirming  an  assignment  his  elec- 
tion is  made,  and  he  is  estopped  from  afterwards  impeaching  it;  Lockett  v. 
Elinzell,  99  Tenn.  713,  42  S.  W.  442,  holding  creditor  not  estopped  by  indicating 
to  assignee  that  he  will  take  under  the  assignment,  where  neither  assignee  nor 
ereditor  has  changed  his  attitude  toward  trust  property  in  consequence;  Swanson 
7.  Tarkington,  7  Heisk.  612,  holding  party  accepting  provisions  of  deed  of  trust 
for  his  benefit,  thereby  affirms  the  instrument  in  toto;  Van  Nest  v.  Yoe,   1 
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Sandf.  Ch.  4,  holding  creditor  who  received  payment  on  account  under  an  as- 
signment but  was  ignorant  of  fraudulent  circumstances  is  not  precluded  from 
attacking  assignment. 

Cited  in  reference  note  in  61  A.  S.  R.  692,  on  estoppel  of  creditor  to  contest 
assignment  for  creditors. 

Cited  in  note  in  3  E.  R.  C.  327,  on  right  to  assume  inconsistent  positions 
in  legal  proceedings. 

Validity  of  assignments  for  creditors. 

V  Cited  in  reference  note  in  56  A.  D.  286,  on  affirming  fraudulent  assignment  for 
benefit  of  creditors. 

Cited  in  note  in  58  A.  S.  R.  95,  on  effect  of  fraud  on  assignment  for  benefit  of 
creditors. 

—  Provision  for  release  by  creditor. 

Cited  in  Re  Wilson,  4  Pa.  430,  45  A.  D.  701,  holding  general  assignment  by  two 
partners  stipulating  for  a  release  to  themselves  and  a  third  partner  is  fraudulent 
on  its  face  though  nonexecuting  partner  had  no  estate  but  such  as  passed  to  as- 
signee; Hennessy  v.  Western  Bank,  6  Watts  &  S.  300,  40  A.  D.  560,  holding  as- 
signment by  partnership  stipulating  for  release  not  valid  without  containing 
transfer  of  separate  property  of  each  of  the  partners. 

—  Reservation  in  favor  of  debtor. 

Cited  in  M'Clurg  v.  Lecky,  3  Penr.  &  W.  83,  23  A.  D.  64,  holding  debtor  cannot 
make  a  reservation,  at  expense  of  his  creditors,  of  any  part  of  his  property  for 
his  own  benefit;  Johnston  v.  Harvy,  2  Penr.  &  W.  82,  21  A.  D.  426,  holding  con- 
veyance by  father  to  sons  in  trust  for  payment  of  all  judgments  on  record  against 
grantor  and  for  his  maintenance  and  that  of  his  family  fraudulent  as  to  creditors: 
Hennon  v.  McClane,  88  Pa.  219,  holding  conveyance  of  land  in  consideration  of 
future  maintenance  is  a  question  of  actual  fraud  for  jury,  and,  in  absence  of  evi- 
dence of  existing  creditors  at  the  time,  is  valid. 
Conveyances  to  defraud  and  delay  creditors. 

Cited  in  Kehner  v.  Burkhart,  5  Pa.  478,  holding  conveyance  in  consideration 
of  debt  due,  the  residue  of  the  consideration  being  secured  by  judgment  bonds, 
payable  within  six  years,  which  were  intended  to  be  applied  to  pay  creditors, 
fraudulent. 

Cited  in  reference  notes  in  27  A.  D.  207,  on  right  to  attack  fraudulent  assign- 
ment for  creditors;  28  A.  D.  206,  on  validity  of  fraudulent  conveyances  as  be- 
tween parties;  68  A.  S.  R.  74,  on  creditor's  attack  on  conveyance  as  fraudulent: 
69  A.  S.  R.  73,  on  waiver  of  right  to  assail  fraudulent  transfer. 
Confirmation  of  deeds  procured  by  frand. 

Cited  in  Chess  v.  Chess,  1  Penr.  &  W.  32,  21  A.  D.  350,  holding  deed  procured 
by  actual  fraud  void,  and  cannot  be  confirmed  by  subsequent  acts  or  declarations 
of  grantor. 

18  AM.  DEC.  625,  liANCASTBR  v.  DOIiAN,   1  RAWLE:,    231. 

What  constitutes  "conveyance"  within  statnte  of  frandulent  conveyances. 

Cited  in  Webb  v.  Raff,  9  Ohio  St.  430,  holding  mortgage  is  conveyance  within 
statute. 

—  Who  are  purchasers  within  statnte. 

Cited  in  Simmons  Hardware  Co.  v.  Kaufman,  77  Tex.  131,  8  S.  W.  283;  Wein- 
berg V.  Rempe,  15  W.  Va.  829, — holding  mortgagee  purchaser  within  meaning  of 
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statute;  Presbyterian  Corp.  y.  Wallace,  3  Rawle,  109;  Mott  ▼.  Clark,  0  Pa.  399, 
49  A.  D.  666, — on  same  point. 

Validity  of  voluntary  oonTeyances  as  to  snbseqnent  purchasers  and  credit- 
ors. 

Cited  in  QilHlaiid  ▼.  Fenn,  90  Ala.  230,  0  L.R.A.  413,  8  So.  16,  holding  one 
made  with  fraudulent  intent  is  void  against  subsequent  purchasers  and  creditors; 
Grumbles  v.  Sneed,  22  Tex.  666;  Fowler  v.  Stoneum,  11  Tex.  478,  62  A.  D.  490,— 
holding  grantor  and  his  heirs  and  aH  those  claiming  under  him  with  actual  notice 
are  bound  by  a  deed  made  to  defraud  subsequent  purchasers,  or  to  hinder  and 
delay  creditors ;  Prestidge  v.  Cooper,  64  Miss.  74,  holding  under  statute  conveyance 
is  void  as  to  subsequent  purchasers  only  when  made  with  intent  to  defraud  such 
purchasers  and  they  cannot  take  advantage  of  intent  to  hinder,  delay,  or  defraud 
existing  creditors;  Foster  v.  Walton,  6  Watts,  378,  holding  none  but  creditors  can 
take  advantage  of  fraudulent  conveyance  and  subsequent  purchaser  with  notice 
is  concluded  by  it;  Bonney  ▼.  Taylor,  90  Mo.  63,  1  S.  W.  740,  holding  voluntary 
deed  with  intent  to  hinder  and  delay  creditors  not  void  as  to  subsequent  pur- 
chaser with  constructive  or  actual  notice  of  it,  unless  grantee  therein  was  party 
or  privy  to  fraud  intended  by  grantor;  Speise  v.  M*Coy,  6  Watts  &  8.  485,  40  A. 
D.  679;  Mahle  v.  Kurtz,  9  Pa.  Co.  Ct.  280,  66  Kulp,  167, — on  question  as  to  when 
fraudulent  conveyance  is  valid  as  to  subsequent  purchasers;  Ferguson's  Appeal, 
117  Pa.  426,  11  Atl.  885,  29  W.  N.  C.  673,  46  Phila.  Leg.  Int.  24,  18  Pittsb.  L.  J. 
N.  S.  458,  on  question  of  when  rights  of  one  who  holds  under  voluntary  conveyance 
will  be  enforced  in  equity. 

Cited  in  reference  notes  in  20  A.  D.  141,  on  voluntary  conveyances;  30  A.  D. 
338,  on  validity  of  voluntary  conveyances;  66  A.  D.  662,  on  validity  of  voluntary 
conveyance  as  to  subsequent  creditors;  49  A.  D.  719,  on  validity  of  voluntary  con- 
veyances against  existing  and  subsequent  creditors  and  purchasers. 

Cited  in  note  in  9  L.R.A.  419,  as  to  when  voluntary  conveyances  are  void  as  to 
subsequent  purchasers. 
Record  as  constructive  notice  oC  fraudulent  deed. 

Cited  in  Gardner  v.  Cole,  21  Iowa,  206,  holding  where  grantor  remains  in  pos- 
session, claiming  and  selling  property  as  his  own  to  purchaser  for  value,  without 
actual  notice,  record  of  fraudulent  deed  does  not  defeat  right  of  subsequent  pur- 
chaser to  avoid  the  instrument. 
Power  of  married  woman  over  separr.tc  estate. 

Cited  in  Walker  v.  Reamy,  36  Pa.  410,  holding  act  of  1848  did  not  make  sepa- 
rate estate  of  a  married  woman  so  exclusively  her  own  as  to  exclude  her  hus- 
band's use  of  it,  or  enable  her  to  invest  it  in  any  way  she  please,  without  his 
consent;  Heath  v.  Knapp,  4  Pa.  228;  0*Hara  v.  Dilworth,  72  Pa.  397;  Bacon's 
Estate,  6  Phila.  335,  24  Phila.  Leg.  Int.  12,— on  question  of  right  of  cestui  que 
trust  to  dispose  of  her  own  estate;  Bamett's  Appeal,  46  Pa.  392,  86  A.  D.  502, 
21  Phila.  Leg.  Int.  44;  Harris's  Estate,  3  Phila.  326,  16  Phila.  Leg.  Int.  13; 
Hardy  v.  Van  Harlingen,  7  Ohio  St.  208,— on  question  of  limitation  of  wife's 
disposal  of  estate  by  settlement;  Hoover  v.  Samaritan  Soc.  4  Whart.  446,  holding 
married  woman,  having  power  to  dispose  of  estate,  may  execute  same  for  benefit 
of  her  husband ;  Wright  v.  Brown,  5  Phila.  3,  19  Phila.  Leg.  Int.  20,  holding  act  ol 
1848  did  not  prevent  a  married  woman  from  making  a  valid  conveyance  or  mort- 
gage of  an  estate  devised  to  her  separate  use,  without  the  intervention  of  a  trus- 
tee, nor  did  it  restrain  her  from  applying  the  proceeds  to  her  husband's  use; 
Whitehurst's  Estate,  18  Phila.  73,  43  Phila.  Leg.  Int.  176,  18  W.  N.  C.  403,  2  Pa. 
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Co.  Ct.  212  (dissenting  opinion),  on  question  of  powers  of  married  woman  over 
property  acquired  by  settlement;  Real  Estate  Trust  Co's  Appeal,  48  Phi  la.  Leg. 
Int.  462,  holding  feme  covert  has  only  those  powers  over  her  separate  estate  that 
are  expressly  conferred;  Brooks's  Estate,  8  Pa.  Co.  Ct.  614,  47  Phila.  Leg.  Int 
298,  on  policy  of  courts  of  Pennsylvania  in  regard  to  her  disability  to  bind  or  con- 
vey her  estate. 

Cited  in  reference  note  in  47  A.  D.  116,  on  wife's  power  over  separate  estate. 

Cited  in  notes  in  30  A.  D.  240,  on  power  of  feme  covert  over  separate  estate  in 
absence  of  statutory  regulations;  67  A.  D.  346,  on  power  of  married  woman  to 
devise  separate  realty. 

Distinguished  in  Hinney  v.  Phillips,  60  Pa.  382,  holding  married  woman,  hav- 
ing a  separate  estate,  may  dispose  of  it  or  its  income  by  gift  or  loan  to  her  hus- 
band. 

Disapproved  in  Phillips  v.  Graves,  20  Ohio  St.  371,  6  A.  R.  676,  holding  that 
she  may  charge  her  separate  estate  for  debts  except  as  limited  by  the  settlement; 
Hall  V.  Bank  of  Virginia,  13  W.  Va.  684,  holding  she  may  dispose  of  or  charge 
her  estate  in  anyway  not  covered  by  an  expre^s  restraint;  Kimm  v.  Weippert,  40 
Mo.  632,  2  A.  R.  641,  holding  feme  oovert  is  absolutely  a  feme  sole  with  respect 
to  her  separate  estate  when  she  is  not  specially  restrained  by  the  instrument  un- 
der which  she  acts  to  some  particular  mode  of  disposition. 

Mode  of  executton  of  power  of  married  woman  to  dispose  of  separate 
estate. 

Cited  in  Weeks  v.  Sego,  9  Ga.  199;  Swift  v.  Castle,  23  IlL  209;  Leaycraft  v. 
Hedden,  4  N.  J.  Eq.  612;  Stahl  v.  Crouse,  1  Pa.  St.  Ill;  Shalter  v.  Ladd,  8 
Pa.  Co.  Ct.  628;  Rogers  v.  Smith,  4  Pa.  93;  Wright  v.  Brown,  44  Pa.  224,  20 
Phila.  Leg.  Int.  60;  McMullin  v.  Beatty,  56  Pa.  389;  Maurer's  Appeal,  86  Pa. 
380,  6  W.  N.  C.  77;  MacConnell  v.  Lindsay,  131  Pa.  476,  19  Atl.  306,  25  W.  N. 
C.  376,  47  Phila.  Leg.  Int.  189,  20  Pittsb.  L.  J.  N.  S.  297;  Holliday  v.  Hively,  198 
Pa.  336,  47  Atl.  988;  Hays's  Estate,  201  Pa.  391,  60  AtL  776  (affirming  32 
Pittsb.  L.  J.  N.  S.  14);  Re  Wagner,  2  Ashm.  (Pa.)  448;  Pullen  v.  Rianhard,  1 
Whart.  614;  Thomas  v.  Folwell,  2  Whart.  11,  30  A.  D.  230;  Dorrance  v.  Scott, 
3  Whart.  309,  31  A.  D.  509;  Funk's  Estate,  28  W.  N.  C.  557;  Wetherill  v.  Mecke, 
Brightly  (Pa.)  136;  Cochran  v.  <^'Hem,  4  Watts  &  S.  95;  Wallace  v.  Coston,  9 
Watts,  137;  Wetherill  v.  Wetherill,  1  Phila.  64,  7  Phila.  Leg.  Int.  62;  Gamble's 
Estate,  13  Phila.  198,  36  Phila.  Leg.  Int.  5;  Shantz's  Estate,  19  Phila.  113,  45 
Phila.  Leg.  Int.  456,  7  Pa.  Co.  Ct.  199,  23  W.  N.  C.  31;  Keifer  v.  Carusi,  7  D.  C. 
156, — holding  power  of  married  woman  to  bind  or  dispose  of  her  separate  estate 
is  limited  to  the  terms  of  the  settlement;  Page's  Estate,  75  Pa.  87,  31  Phila.  Leg. 
Int.  36,  6  Legal  Gaz.  38,  holding  act  of  1848  did  not  give  wife  power,  not  con- 
ferred by  donor,  over  her  separate  estate;  Markoe  v.  Maxcy,  6  Cranch,  C.  C.  306, 
Fed.  Cas.  No.  9,093,  holding  wife  had  no  power  to  convey  but  by  last  will  and 
testament  or  by  instrument  in  nature  of  last  will  and  testament,  as  provided  for 
in  deed  of  trust;  Steinmetz's  Estate,  168  Pa.  176,  31  Atl.  1092,  36  W.  N.  C. 
378,  holding  where  no  power  of  alienation  is  given  in  instrument  creating  trust 
for  married  woman,  she  cannot  pass  the  estate  by  will;  Steinmetz's  Estate,  15  Pa. 
Co.  Ct.  259,  3  Pa.  Dist.  R.  440,  holding  separate  use  trust  takes  away  power  ol 
alienation  by  cestui  que  trusty  including  transfer  by  will  as  well  as  by  deed; 
Shonk  V.  Brown,  61  Pa.  320,  26  Phila.  Leg.  Int.  221,  holding  that  where  married 
woman  has  title  and  power  to  convey,  but  is  restricted  as  to  the  manner,  the 
legislature  may  remove  the  restriction,  but  not  where  there  is  want  of  power  to 
convey  in  any  mode;  Jones's  Appeal,  67  Pa.  369,  holding  same  where  deed  vests 
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in  wife  the  fnll  beneficial  estate  in  fee  without  restriction  impoeed  by  grantor  in 
terma  of  deed  or  an  estate  in  another  to  be  impaired;  Dnisadow  v.  Wilde,  63  Pa. 
170,  holding  deed  of  trust  in  question  Tested  general  power  of  appointment  in 
married  woman  and  that  her  will  was  an  effectual  exercise  of  that  power. 
Power  of  sale  as  indading  power  to  mortgage. 

Cited  in  Gordon  v.  Preston,  1  Watts,  385,  26  A.  D.  76 ;  Zane  v.  Kennedy,  73  Pa. 
182,  5  Legal  Gaz.  84;  Watts's  Appeal,  78  Pa.  270;  McCreary  v.  Homberger,  161 
Pa.  323,  31  A.  S.  R.  760,  24  Atl.  1066,  31  W.  N.  C.  41;  Barry  v.  Merchants'  Exch. 
Co.  1  Saiidf.  Ch.  280, — holding  it  includes  power  to  mortgage;  Trutch  v.  Bunnell, 

5  Or.  504;  Faulk  y.  Dashiell,  62  Tex.  642,  50  A.  R.  542, — on  same  point;  Rosen- 
garten's  Estate,  30  Pa.  Super.  Ct.  244,  holding  executrix  who  is  given  a  life 
interest  in  real  estate  and  an  unrestricted  power  of  sale  of  all  real  estate  of  de- 
cedent, has  no  power  to  bind  estate  by  confession  of  judgment. 

Distinguished  in  Campbell  t.  Foster  Home  Asso.  163  Pa.  609,  30  Atl.  222,  36  W. 
N.  C.  293  (affirming  2  Pa.  Dist.  R.  846,  83  W.  N.  C.  217),  holding  rule  that  power 
to  sell  includes  power  to  mortgage  does  not  apply  to  a  mere  letter  of  attorney  with 
a  naked  power  to  sell,  uncoupled  with  any  interest  in  the  land  or  the  fund ;  Ken- 
worthy  V.  Equitable  Trust  Co.  218  Pa.  286,  67  Atl.  469,  holding  it  inapplicable 
where  trust  contains  express  prohibition  against  encumbering  estate;  Ken- 
worthy  V.  Levi,  214  Pa.  235,  63  Atl.  690,  holding  same  where  deed  of  trust  give 
power  to  "sell  and  convey  in  fee  simple  the  whole  or  any  part  of  the  trust  estate, 
provided,  however,  that  the  principal  of  the  estate  shall  not  become  impaired  or 
encumbered." 

Disapproved  in  Rutherford  Land  k  Improv.  Co.  v.  Sanntrock,  60  N.  J.  Eq.  471, 
46  Atl.  648,  holding  it  gives  no  power  to  mortgage;  Minnesota  Stoneware  Co.  v. 
McCrossen,  110  Wis.  316,  84  A.  S.  R.  927,  85  N.  W.  1019,  holding  power  of  at- 
torney ''to  sell  and  convey  any  real  estate"  of  grantor  does  not  include  power  to 
mortgage. 
Power  of  directors  to  incur  debts  and  execute  mortgages. 

Cited  in  Watts  v.  McKean  &  E.  Land  &  Improv.  Co.  31  Phila.  Leg.  Int.  341; 

6  Legal  Gaz.  340,  upholding  power  of  directors  of  corporation  to  contract  debti> 
and  secure  them  by  bonds  and  mortgages. 

Protection  of  separate  estate. 

Cited  in  Craige  v.  Craige,  9  Phila.  545,  29  Phila,  Leg.  Int  382,  4  Legal  Gaz. 
389,  holding  public  policy  demands  even  in  doubtful  cases  the  widest  latitude  of 
construction  where  rights  of  married  women  are  to  be  protected;  Barton's  Estate, 
1  Pars.  Sel.  Eq.  Cas.  24,  on  question  of  assent  of  feme  covert  as  validating  breach 
of  trust. 
Trust  for  separate  use  of  married  woman. 

Cited  in  Hildebum's  Estate,  8  Pa.  Co.  Ct.  369 ;  Quin's  Estate,  144  Pa.  444,  22 
Atl.  965;  Springer  v.  Arundel,  7  Phila.  224,  26  Phila.  Leg.  Int.  148,— holding  to 
make  it  binding  it  must  appear  that  it  was  created  in  contemplation  of  marriage ; 
Hannis's  Estate,  11  Pa.  Co.  Ct.  94,  1  Pa.  Dist.  R.  83,  29  W.  N.  C.  414,  holding 
provision  in  a  will  that  "that  share  of  my  married  daughter  is  not  to  be  subject 
to  or  under  control  of  her  present  or  any  future  husband,  nor  liable  in  any  way 
for  any  debts  that  may  be  contracted  by  him,"  creates  a  trust  for  separate  use. 

Cited  in  note  in  78  A.  D.  409,  on  construction  of  statute  of  uses  regarding 
trusts  for  benefit  of  married  women. 
Validity  of  inalienable  trust  for  married  woman. 

Referred  to  as  leading  case  in  Dodson  v.  Ball,  60  Pa.  492,  100  A.  D.  586,  26 
Phila.  Leg.  Int.  260,  on  donor's  right  to  restrain  alienation  of  gift  on  trust. 
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Cited  in  Hays  v.  Leonard,  165  Pa.  474,  2«  Atl.  664,  32  W.  N.  C.  402  (affirming 
10  Pa.  Co.  Ct.  648),  holding  married  women's  acts  have  not  rendered  useless  a 
separate  use  trust  to  protect  married  woman  from  importunities  of  her  husband, 
and  same  form  of  words  will  create  such  use  as  were  formerly  appropriate;  Wells 
V.  McCall,  64  Pa.  207,  2  Legal  Gaz.  153,  holding  donor  may  create  an  aetive, 
operative  trust,  to  preserve  an  estate  and  protect  it  against  the  husband  or  credit- 
ors of  a  beneficiary,  or  to  make  it  conduce  to  some  useful  and  legal  but  temporary 
purpose,  without  infringing  on  law  against  perpetuities;  Hamesley  v.  Smith,  4 
Whart.  126,  on  question  of  gift  to  married  woman  with  restrain  upon  alienation. 
liiablllty  of  separate  estate  of  married  women  for  tlieir  debts. 

Cited  in  Curtis  v.  Engel,  2  Sandf.  Ch.  287;  Kantrowitz  v.  Prather,  31  Ind.  92,  99 
A.  D.  587, — holding  in  order  to  enforce  contract  of  a  married  woman  against  her 
separate  estate,  her  intent  to  deal  with  the  property  must  affirmatively  appear 
and  the  contract  must  be  one  from  which  benefits  result  to  the  property;  Crowe 
V.  Lippincott,  21  Pittsb.  L.  J.  N.  S.  433,  holding  income  of  separate  use  trust, 
accruing  during  coverture,  not  subject  to  attachment  for  debts. 
ExecatlOB  of  power  without  reference  thereto  In  instrument  of  appoint- 
ment. 

Cited  in  Coryell  v.  Dun  ton,  7  Pa.  630,  49  A.  D.  489,  holding  conveyance  by  mar- 
ried woman,  who  held  property  in  trust  with  power  to  revoke  and  appoint  new 
uses,  passes  estate,  though  not  referring  to  the  power;  Taylor  v.  Smiley,  14 
Phila.  76,  37  Phila.  Leg.  Int.  282,  9  W.  N.  C.  30,  holding  deed  of  trust  con- 
taining power  of  revocation  by  grantor  revoked  by  last  will  of  grantor,  although 
it  contained  no  reference  to  the  power. 

Cited  in  reference  note  in  49  A.  D.  716,  on  sufficiency  of  execution  of  power  of 
appointment  under  a  will. 
Execution  of  trust  under  statute  of  nses. 

Cited  in  Rosenbaum  v.  Garrett,  57  N.  J.  Eq.  186,  41  Atl.  262,  holding  trust  for 
separate  use  of  married  woman  not  executed;  Kuhn  v.  Newman,  26  Pa.  227,  hold- 
ing devise  in  trust  for  separate  use  of  testator's  granddaughters,  not  then  married 
nor  contemplating  marriage,  vests  complete  legal  estate  in  granddaughters  clear 
of  the  trust;  Dodson  v.  Ball,  60  Pa.  492,  100  A.  D.  586,  26  Phila.  Leg.  Int.  260, 
holding  equity  preserves  an  actual  trust  to  give  effect  to  donor's  right  over  his 
property,  but  in  favor  of  public  policy  permits  a  passive  trust  to  fall. 
Estate  as  affected  by  donor's  limitations. 

Cited  in  Ruber's  Appeal,  80  Pa.  348,  2  W.  N.  C.  579,  33  Phila.  Leg.  Int.  289, 
holding  devise  depends  on  the  qualities  stamped  and  powers  conferred  on  it  by 
testator,  not  alone  in  the  parties  in  whom  title  is  formerly  vested. 

18  AM.  DEC.  688,  BANK  OF  PENNSYLVANIA  T.  WINGER,  1  RAWLE, 

295. 
Effect  of  leTy  to  discharge  lien  or  debt. 

Cited  in  Lytle  v.  Mehaffy,  8  Watts,  267;  New  Zealand  Ins.  Co.  v.  Maaz,  13 
Colo.  App.  493,  59  Pac.  213, — holding  it  is  not  a  satisfaction;  Ramsey's  Appeal,  2 
Watts,  228,  27  A.  D.  301,  on  question  whether  devesting  lien  discharges  debt; 
Sutton's  Estate,  4  Kulp,  297,  on  question  of  lien  being  waived  without  extinguish- 
ing debt. 
Satisfaction  of  judgment. 

Cited  in  reference  notes  in  41  A.  D.  626;  44  A.  D.  738,— on  what  constitutes 
satisfaction  of  judgment. 
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Right  of  lien  holder  to  pmas  first  fund  and  come  In  npon  a  snbsequent 
one. 

Cited  in  Horning'B  Appeal,  90  Pa.  388;  Wirt's  Appeal,  36  Phila.  Leg.  Int.  412,— 
upholding  right  of  lien  creditor  to  pass  first  fund  and  come  in  upon  subsequent 
one;  McDevitt's  Appeal,  70  Pa.  373,  holding  creditor  having  two  funds  subject  to 
his  encumbrance  may  pass  by  the  first  and  come  upon  the  second,  dependent 
upon  the  equities  among  the  junior  lien  holders. 

Cited  in  reference  notes  in  43  A.  D.  527,  on  priority  among  judgment  liens;  43 
A.  D.  527,  on  postponement  of  judgment  lien  to  subsequent  lien. 

Cited  in  note  in  14  A.  D.  669,  on  right  of  judgment  creditor  who  has  seized 
debtor's  goods  to  discharge  same  and  leave  judgment  in  force  as  to  land. 
Proceeds  of  judicial  sale  as  substitute  for  property. 

Cited  in  Kohl  v.  Harting,  8  Watts,  329,  on  question  of  price  for  land  at  judicial 
sale  being  substituted  for  land. 
Relation  of  Hen  creditors  to  fund. 

Cited  in  Finney  v.  Com.  1  Penr.  k  W.  240,  holding  lien  creditors  are  to  look  to 
application  of  the  fund  on  which  they  have  a  lien,  at  their  peril;  Konigmaker  v. 
Brown,  14  Pa.  269,  on  question  of  effect  of  judicial  sale  upon  lien  creditors. 
Sxtingulshment  of  prior  Hens  by  jadlclal  sale  nnder  jnnlor  one. 

Cited  in  Presbyterian  Corp.  v.  Wallace,  3  Rawle,  109,  holding  sale  of  part  of 
mortgaged  premises  under  younger  judgment  against  one  claiming  title  under 
mortgagor,  exonerates  the  land  from  lien  of  mortgage,  and  property  not  sold  re- 
mains liable  for  ratable  proportion  of  debt  due  on  mortgage;  Luce  v.  Snively,  4 
Watts,  396,  28  A.  D.  725,  as  an  exception  to  rule  that  one  who  buys  land  at 
judicial  sale  takes  it  free  from  all  liens  for  and  on  account  of  debts  of  previous 
owners. 
When  surety  becomes  principal. 

Cited  in  Warren  v.  Sennett,  4  Pa.  114,  as  showing  that  surety  may  become 
principal ;  Philadelphia  Loan  Co.  v.  Elliott,  15  Pa.  224,  holding  that  by  payment 
by  a  guarantor  he  became  in  law  the  principal. 
Release  of  sarety  as  affecting  principal's  liability. 

Cited  in  Mortland  v.  Hines,  8  Pa.  265,  holding  release  of  surety,  after  joint  judg- 
ment against  him  and  his  principal,  does  not  discharge  principal  from  obligation 
to  pay  judgment. 
Merger  by  Judgment. 

Cited  in  note  in  68  LJR.A.  567,  on  judgment  against  principal  and  surety  as 
merger  of  relation. 

18   AM.  DEC.   638,  REITSNBAOH  T.  REITENBAOH,    1   RAWIjB,   862. 
Erldence  to  Impeach  conveyance  for  fraud  on  creditors. 

Cited  in  Abney  v.  Kingsland,  10  Ala.  355,  44  A.  D.  491,  holding  declarations 
made  by  party  in  possession  of  property  that  he  held  same  in  his  own  right,  or 
under  another,  are  admissible  in  evidence  as  part  of  the  res  geatce;  Savage  v. 
Mttrphy.  8  Bosw.  75,  on  question  of  admissibility  of  such  declarations. 

^  I>eclaratlon8  of  grantor. 

Cited  in  Borland  v.  Mayo,  8  Ala.  104;  Shields  v.  Ruddy,  3  Idaho,  148,  28  Pac. 
405;   Caldwell  v.  Rose,  Smith    (Ind.)    190;  Waterbury  v.  Sturtevant,  18  Wend. 
363;  Wilbur  v.  Strickland,  1  Rawle,  458;  Hartman  v.  Diller,  62  Pa.  37;  Cald- 
well T.  Williams,  1  Ind.  405, — holding  that  where  there  is  a  common  purpose 
Am.  Dec.  Vol.  HI.— 39. 
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between  assignor  and  assignees  to  defraud,  the  declarations  of  assignor  made 
after  the  deed  are  admissible  to  prove  fraud. 

Cited  in  reference  note  in  26  A.  D.  238,  on  admissibility  against  vendee  of 
declarations  of  vendor. 

Distinguished  in  Weaver  v.  Yeatmans,   15  Ala.  539,  holding  declarations  of 
vendor  are  not  admissible  against  his  vendee,  without  first  establishing  facts 
from  which  an  inference  may  fairly  be  deduced,  that  there  was  a  combination 
between  vendor  and  vendee  to  defraud  creditors  of  former. 
Admissibility  of  declarations  of  coconspirators. 

Cited  in  State  v.  Thibeau,  30  Vt.  100,  holding  declarations  by  one  Confederate 
made  after  the  offense  and  merely  a  narration  of  past  transaction,  not  made  for 
the  purpose  of  furthering  the  illegal  design  are  not  evidence  against  others  not 
present. 

Cited  in  notes  in  27  A.  D.  115,  on  admissibility  of  declarations  of  parties  to 
combination  to  defraud  creditors;  19  L.  ed.  U.  S.  107,  on  admissibility  of  declara- 
tions of  coconspirator  where  illegal  combination  is  proved. 

18  AM.  DEC.  642,  BARNES  T.  SHELTON,  HARP.  li.  H. 
Parol  aerreement  contemporaneous  with  note. 

Cited  in  Germania  Bank  v.  Osborne,  81  Minn.  272,  83  N.  W.  1084,  holding  parol 
admissible  to  establish  set-off  to  note,  by  showing  agreement  for  return  or  re- 
purchase of  property  for  which  note  was  given. 

Cited  in  notes  in  43  L.R.A.  483,  on  contemporaneous  executed  agreements  as 
defense  to  note;  66  A.  8.  R.  669,  on  variation  of  promissory  note  by  subsequent 
parol  agreement;  4  E.  R.  C.  208,  on  admissibility  of  parol  evidence  to  impeach 
consideration  of  bill  of  exchange  or  promissory  note. 

Distinguished  in  McGrath  v.  Barnes,  13  S.  C.  328,  36  A.  R.  687,  holding  parol 
evidence  not  admissible  to  show  contemporaneous  agreement  that  payment  of  note 
was  conditional. 

18  AM.  DEO.  648,  KEIiliT  T.  REMBERT,  HARP.  Ij.  65. 
liiability  for  causing  illegal  arrest. 

Cited  in  McCool  v.  M'Cluny,  Harp.  L.  486,  holding  that  trespass  is  proper 
action  against  party  causing  an  illegal  arrest. 

Cited  in  note  in  21  A.  D.  222,  on  liability  of  justice  issuing  warrant  without 
jurisdiction. 
liiability  of  officer  for  official  acts. 

Cited  in  Fuller  v.  Gould,  20  Vt.  643,  holding  that  no  action  lies  against  officer 
for  error  of  judgment  in  performing  his  duties. 

Cited  in  reference  notes  in  32  A.  D.  49,  on  judicial  liability;  67  A.  D.  404,  on 
liability  of  justice  of  the  peace  as  trespasser  exceeding  jurisdiction. 

Cited  in  notes  in  16  E.  R.  C.  53,  on  civil  liability  of  judge  for  his  judicial  acts; 
14  L.R.A.  141,  on  civil  liability  of  judge  acting  in  excess  of  statutory  grant  of 
jurisdiction. 

18  AM.  DEO.  €47,  NICKS  v.  MARTIXDAIjE,  HARP.  li.   1S5. 
Time  from  which  statute  of  limitations  operates. 

Cited  in  Bucklin  v.  Ford,  5  Barb.  393,  holding  that  statute  operates  only 
from  time  right  to  sue  vests  in  someone;  Dillard  v.  Philson,  5  Strobh.  L.  213,  on 
limitation  of  action  on  contract  being  computed  from  the  breach  thereof. 
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Snspenston  of  limitations. 

Cited  in  Caldwell  y.  Southern  Exp.  Co.  1  Flipp.  86,  Fed.  Cas.  No.  2,303,  hold- 
ing that  etatnte  was  saspended  during  Civil  War  as  to  matters  between  citizens 
of  of^site  sides. 

Cited  in  reference  nates  in  1  A.  S.  R.  780,  on  continuance  of  statute  of  limi- 
tatioBS  after  it  has  commenced  to  run;  28  A.  D.  467,  on  effect  of  subsequent  dis- 
ability to  stop  running  of  limitations;  44  A.  D.  169,  on  continuance  of  ninning 
•f  statute  of  limitations  notwithstanding  intervening  disability;  44  A.  D.  329, 
on  necessity  that  disability  to  prevent  running  of  limitations  existed  at  time 
cause  of  action  accrued. 

Cited  in  notes  in  16  B.  R.  C.  163,  on  disability  to  sue  as  affecting  ninning  of 
statute  of  limitations;  36  A.  D.  78,  on  subsequent  or  successive  disabilities  affect- 
ing running  of  limitations;  11  A.  S.  R.  342;  26  L.  ed.  U.  S.  317,— on  effect  of 
disability  occurring  after  statute  of  limitati<»s  begins  to  run. 

—  Effect  of  death  of  defendant. 

Cited  in  Bolt  v.  Dawkins,  16  S.  C.  198;  Chevallier  v.  Durst,  6  Tex.  239; 
M'Collough  V.  Speed,  3  M'Cord,  L.  466;  Irwin  v.  Garretson,  1  Cin.  Sup.  Ct.  Rep. 
633, — holding  that  where  statute  has  commenced  to  run  against  a  person,  it 
is  not  interrupted  by  his  death;  Lawton  v.  Bowman,  2  Strobh.  L.  190,  holding 
that  time  after  debtor's  decease  during  which  suit  is  prohibited  must  be  added 
to  time  within  which  suit  must  be  brought  under  statute  of  limitations;  Martin 
V.  Archer,  3  Hill,  L.  211,  an  reasonable  time  to  recommence  action  abated  by 
death  of  party,  to  avoid  operation  of  statute  of  limitations. 

Cited  in  reference  note  in  28  A.  D.  467,  on  suspension  of  Ii::iitati<NU  by  death 
until  grant  of  administration. 

Cited   in  note   in   66   A.   D.   696,  on  effect  of  death   to   suspend   nmning  of 
statute  of  limitations. 
Nature  and  effect  of  limitation. 

Cited  in  Riddlehoover  v.  Kinard,  1  Hill,  Eq.  376,  holding  that  possession  for 
twenty  years  under  void  will  gives  title  as  against  all  persons  not  under  legal 
disability. 

18  AM.  DEC.   649,  DRUMMOND  v.  HTAMS,  HARP.  li.   268. 
Books  of  account  as  evidence. 

Cited  in  reference  notes  in  25  A.  D.  696;  27  A.  D.  279;  61  A.  D.  299,— on  books 
of  account  as  evidence;  22  A.  D.  416,  on  what  are  admissible  as  books  of  original 
entries. 

Cited  in  notes  in  62  L.R.A.  698,  on  proof  of  physical  labor  by  books  of  account; 
52  L.R.A.  680,  on  time  for  making  transfers  of  accounts  from  memoranda  to 
make  them  admissible  in  party's  favor. 

18  AM.  DEC.  650,  PAGC  T.  liOUD,  HARP.  li.  S«t. 

What  excuses  notice  of  nonpayment. 

'Cited  in  reference  note  in  33  A.  D.  Ill,  on  what  excuses  notice  of  nonpayment. 

—  iBsolvency  of  maker. 

Cited  in  reference  notes  in  22  A.  S.  R.  748,  on  maker's  insolvency  excusing  de- 
mand and  notice  on  note;  43  A.  D.  248,  on  insolvency  of  maker  of  note  as  af- 
fecting necessity  for  notice  to  indorser;  46  A.  D.  110,  on  insolvency  of  maker  as 
dispensing  witii  notice  ol  dishonor  to  indorsers;  61  A.  S.  R.  238,  on  effect  of 
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maker's  insolvency  on  necessity  of  demand  of  payment;  24  A.  D.  716,  on  effect  of 
maker's  insolvency  to  dispense  with  necessity  of  notice  to  charge  indorser. 

18  AM.  DEC.  652,  ORDINART  T.  ST££DMAN,  HARP.  Ij.  287. 
Claims  barred  by  lapse  of  time. 

Cited  in  Ex  parte  Epting,  22  S.  C.  399,  holding  claim  for  legacy  barred  by 
lapse  of  more  than  twenty  years  from  time  of  decree  ascertaining  its  amount. 

18  AM.  DCC.  654,  BROUGHTON  v.  BIROHMORB,  HARP.  li.  866. 
Uncertainty  of  description  in  sheriff's  deed. 

Cited  im  reference  notes  in  66  A.  D.  472;  19  A.  S.  R.  108;  61  A.  S.  R.  927,— on 
description  in  sheriff's  deed;  68  A.  S.  R.  816,  on  sufficiency  of  description  in 
sheriff's  deeds;  64  A.  D.  226,  on  certainty  of  description  required  in  sheriff's 
deed;  27  A.  D.  524,  on  certainty  of  description  in  sheriff's  levy,  return,  or  deed; 
41  A.  D.  661,  on  necessity  of  describing  land  with  reasonable  certainty  in  sheriff's 
deed;  100  A.  D.  335,  on  admissibility  of  advertisement  to  show  land  conveyed  by 
sheriff's  deed  void  for  uncertainty  in  description. 

18  AM.  DCO.  658,  HARMAN  t.  6ARTMAN,  HARP.  Ij.  488. 
Trespass  against  cotenant. 

Cited  in  Johnson  v.  Payne,  1  Hill,  L.  Ill,  holding  that  tenant  cannot  main- 
tain trespass  against  cotenant  without  an  actual  ouster;  Dom  t.  Beasley,  6  Rich. 
£q.  408,  on  same  point;  Gibson  v.  Vaughn,  2  Bail.  L.  389,  23  A.  D.  143,  hold- 
ing that  tenant  cannot  maintain  trespass  against  cotenant  for  removing  fix- 
ture from  coDunon  property. 

Cited  in  reference  notes  in  82  A.  D.  496,  on  trespass  by  one  cotenant  against 
another;  24  A.  D.  266,  as  to  when  trespass  or  trover  will  lie  by  one  cotenant 
against  another. 

Cited  in  notes  in  23  A.  D.   146,  on  right  of  tenant  in  common  to  maintain 
trespass  against  cotenants  without  actual  ouster;  10  L.R.A.(N.S.)  214,  on  tres- 
pass qiMre  olausum  fregit  by  tenant  in  common  of  realty  against  cotenant. 
Oaster  of  cotenant. 

Cited  in  Jefcoat  v.  Knotts,  13  Rich.  L.  60,  on  what  constitutes  ouster. 

Cited  in  reference  notes  in  26  A.  D.  709,  on  what  will  constitute  an  ouster; 
90  A.  D.  464,  as  to  what  constitutes  adverse  possession  and  ouster  of  tenant 
in  common  by  cotenant. 
Right  of  cotenants  to  use  of  common  estate. 

Cited  in  reference  notes  in  61  A.  S.  R.  716,  on  rights  of  cotenants  to  common 
use  of  the  estate;  60  A.  S.  R.  746,  on  seisin  and  possession  of  property  in  oo- 
tenancy. 

18  AM.  DEC.  880,  HUNTINGTON  v.  SHUIiTZ,  HARP.  li.  458. 
What  is  an  arrest. 

Cited  in  notes  in  19  A.  D.  486,  on  what  is  an  arrest;  61  A.  D.  162,  on  what 
constitutes  an  arrest  where  party  submits  thereto. 
Exemption  from  arrest  and  summons. 

Cited  in  Worth  v.  Norton,  66  S.  C.  56,  76  A.  S.  R.  524,  46  L.R^.  624,  83  S.  E. 
792,  holding  that  constitutional  provision  exempting  members  of  Congress  from 
arrest  does  not  include  service  of  summons  in  civil  action. 

Cited  in  notes  in  38  A.  R.  719,  on  immunity  of  witness  from  legal  preeess; 
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3  L^A.  267,  on  witness's  privilege  from  arrest;  25  L.R.A.  724,  on  nature  of 
privilege  of  nonresident  witness  from  suit;  25  L.R.A.  733,  on  privilege  of  non- 
resident witnesses  from  suit. 

Distinguished  in  Christian  v.  Williams,  35  Mo.  App.  297,  holding  person  at- 
tending trial  in  another  jurisdiction  exempt  from  service  of  summons. 

IS  AM.  DBC.  661,  QUESTf  T.  McCUIiliOUGH,  HARP.  Ii.  484. 
New  promise  affecting  statute  of  Umitationa. 

Cited  in  reference  notes  in  30  A.  D.  348,  on  new  promise  or  acknowledgment 
to  revive  debt;  58  A.  D.  155,  as  to  when  acknowledgment  is  sufficient  to  remove 
bar  of  statute  of  limitations. 

Cited  in  notes  in  21  A.  D.  588,  on  acknowledgment  to  revive  debt;  16  E.  R.  C. 
175,  on  sufficiency  of  acknowledgment  to  postpone  running  of  statute  of  limita- 
tions; 102  A.  S.  R.  767,  on  effect  of  mere  acknowledgment  to  suspend  running  or 
remove  bar  of  limitations. 

18  AM.  DEO.  668,  STATE  v.  BENNETT,  HARP.  Ii.  508. 
Foitdble  entry  and  detainer. 

Cited  in  reference  notes  in  22  A.  D.  496;  30  A.  D.  396;  65  A.  D.  737,— on  forc- 
ible entry  and  detainer;  84  A.  D.  680,  on  essential  elements  of  forcible  entry;  44 
A.  S.  R.  331,  on  what  amounts  to  forcible  entry. 

Cited  in  note  in  8  L.R.A.(N.S.)   428,  on  right  of  one  who  was  in  peaceable 
possession  to  maintain  forcible  entry  and  detainer  against  another  entitled  to 
possession  who  forcibly  dispossessed  him. 
—  Evidence  admissible  in  action  of. 

Cited  in  reference  notes  in  39  A.  D.  465,  on  admissibility  of  evidence  of  title 
in  action  of  forcible  entry  and  detainer;  29  A.  D.  687,  on  inadmissibility  of  de- 
fendant's title  under  indictment  for  forcible  entry  and  detainer. 

Cited  in  notes  in  77  A.  D.  552,  as  to  when  title  may  be  given  in  evidence  in 
actions  of  forcible  entry  and  unlawful  detainer;  77  A.  D.  666,  on  title  admis- 
sible on  behalf  of  defendant  to  show  right  of  possession  in  forcible  entry  and  un- 
lawful detainer  proceedings. 

18  AM.  DEC.  666,  STONEY  v.  McNEIIi,  HARP.  Ii.  557. 
Privileged  oommunication  between  attorney  and  client. 

Cited  in  Strickland  v.  Capital  City  Mills,  74  S.  C.  16,  7  L.R.A.(N.S.)  426, 
54  S.  E.  220,  holding  that  contract  as  to  fee  to  be  paid  for  services  and  as- 
signment of  interest  in  judgment  is  not  privileged  communication. 

Cited  in  reference  note  in  83  A.  D.  118,  on  privileged  communications. 

Cited  in  notes  in  22  A.  D.  410;   25  A.  D.  420;   66  A.  S.  R.  220,— on  priv- 
ileged communications  to  attorney. 
Irresrolarities  avoiding  attachment. 

Cited  in  note  in  79  A.  D.  164,  on  what  irregularities  and  defects  will  avoid 
attachment. 

18  AM.  BBC.  670,  BOWKER  T.  WAIjKER,  1  TT.  IS. 
Estoppel  to  deny  grantor's  title. 

Cited  in  Ripley  v.  Yale,  18  Vt.  220;  Miller  v.  Larson,  17  Wis.  624;  Greeno  v. 
MuBson,  9  Vt.  37,  31  A.  D.  605, — holding  that  vendee  under  contract  of  pur- 
chase cannot  set  up  title  adverse  to  vender  without  surrender  of  possession  under 
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contract;  Hall  ▼.  Dewey,  10  Vt.  593;  Red  v.  Shepley,  6  Vt.  602,— holding  same  as 
to  leasee  or  one  holding  under  him. 

18  AM.  DEC.  672.  CHITTENDEN  T.  BARNEY,   1  VT.  28. 

Apportioning  mortgage  debt  apon  parcels  of  tbe  security. 

Cited  in  Salem  v.  Edgerly,  33  N.  H.  46,  holding  that  owner  of  part  of  mort- 
gaged property  taking  assignment  of  mortgage  can  recover  only  their  fair  pro- 
portion of  the  debt  from  the  other  owners ;  Robinson  v.  Leavitt,  7  N.  H.  73,  on  re- 
demption of  party  of  mortgaged  premises  by  payment  of  ratable  proportioh  of 
debt  secured;  Lyman  v.  Lyman,  32  Vt.  79,  76  A.  D.  151,  on  apportionment  of 
mortgage  debt  upon  different  parcels  of  the  security. 

Cited  in  reference  note  in  63  A.  D.  298,  on  right  of  purchasers  of  various  por- 
tions of  mortgaged  premises  to  have  mortgage  applied  in  inverse  order  of  dates 
of  sales. 

Criticized  in  Gates  v.  Adams,  24  Vt.  70,  as  carrying  doctrine  of  apportioning 
mortgage  debt  upon  different  parcels,  further  than  is  consistent  with  rights  of 
mortgagee. 

18  AM.  DEO.  675,  MARTIN  t.  BfARTIN,   1  VT.  tl. 
Fraudalent  conveyances. 

Cited  in  McEwen  v.  Shannon,  64  Vt.  583,  25  Atl.  661,  on  conveyances  in  fraud 
of  creditors  being  void  at  common  law  and  by  statute. 

Cited  in  reference  notes  in  31  A.  D.  484,  on  fraudulent  conveyances  and  trans- 
fers; 28  A.  D.  206,  on  validity  of  fraudulent  convey^ces  as  between  parties. 

Cited  in  note  in  3  A.  S.  R.  738,  on  enforceability  of  note  having  its  inception 
under  contract  in  fraud  of  creditors. 
—  Validity  as  against  gi-antor's  administrator. 

Cited  in  Crawford  v.  Lehr,  20  Kan.  509,  holding  that  administrator  cannot 
avoid  his  intestate's  sale  of  property  on  ground  that  it  is  in  fraud  of  creditors; 
McLane  v.  Johnson,  43  Vt.  48,  holding  that  under  statute  administrator  may 
bring  suit  to  set  aside  such  sale;  Harrington  v.  Gage,  6  Vt.  532,  on  same  point. 

Cited  in  reference  notes  in  62  A.  D.  546,  on  right  of  personal  representa- 
tives to  impeach  decedent's  deed  for  fraud  as  to  creditors;  50  A.  D.  460,  on  right 
of  administrator  of  grantor  or  vendor  to  impeach  fraudulent  conveyance,  trans- 
fer, or  assignment;  64  A.  D.  175,  on  impeaching  deed  of  intestate  as  fraudu- 
lent by  administrator  where  there  are  no  funds  to  pay  debts. 

Cited  in  note  in  5  A.  D.  253,  on  validity  of  fraudulent  oonveyanos  against 
grantor  and  his  executors  or  administrators. 

18  AM.  DEC.  676,  SAMPSON  v.  FIjETOHER,  1  VT.  16S. 

Equitable  assignments. 

Cited  in  Preston  v.  Russell,  71  Vt.  61,  44  Atl.  115,  as  illustrating  the  applica- 
tion of  the  doctrine  of  equitable  assignments;  Williams  v.  Irving,  47  How.  Pr. 
440,  on  effect  of  payments  upon  judgments  to  judgment  debtor  before  notice 
of  assignment. 

18  AM.  DEO.  678,  HAVEN  v.  HOBBS,   1  VT.  288. 
Signatures  by  hands  of  another. 

Cited  in  Bellows  v.  Weeks,  41  Vt.  590,  holding  that  signatures  of  three  select- 
men written  by  one  of  them  upon  authority  of  the  oUiers  are  valid;    North- 
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wwtem  Say.  Bank  t.  International  Bank,  90  Mo.  App.  205,  holding  that  indorse- 
ment of  promissory  note  may  be  made  by  one  having  parol  authority. 

Cited  in  notes  in  22  L.RA.  297,  on  signatures  to  notes,  contracts,  and  bonds 
signed  by  another;  62  A.  D.  776,  as  to  whether  attorney  executing  instrument 
should  sign  his  own  name  as  attorney  in  addition  to  principal's  name. 
Contracts  for  support  of  illegitimate  ofaildren. 

Cited  in  Meyer  y.  Meyer,  123  Wis.  538,  102  N.  W.  52,  upholding  agreement 
and  bond  for  support  of  child,  given  in  consideration  of  withdrawal  of  bastardy 
proceedings;  Brown  y.  Mansur,  64  N.  H.  89,  5  Atl.  768,  holding  valid  an  assign- 
ment of  certificate  of  life  insurance  by  father  of  illegitimate  child  to  its  mother 
for  support  of  the  child;  Hoit  v.  Cooper,  41  N.  H.  Ill,  holding  that  notes  given 
town  selectman  in  settlement  of  prosecution  against  father  of  illegitimate  children 
were  valid. 
Compromise  of  bastardy  proceedings. 

Cited  in  note  in  56  A.  D.  222,  on  right  to  compromise  proceedings  under 
bastardy  acts. 
Bxtrinslc  evidence  as  to  liability  as  maker. 

Cited  in  note  in  20  L.R.A.  707,  on  extrinsic  eyidenoe  to  show  who  is  liable  as 
maker  of  note,  where  no  agency  is  indicated. 

19  AM.  DEO.  880,  ARMS  y.  BURT,  1  VT.  808. 
Nature  of  estate  passing  by  instrument. 

Cited  in  School  Dist.  No.  5  v.  Everett,  62  Mich.  314,  17  N.  W.  926,  holding 
that  conveyance  to  school  district  of  property  to  hold  "during  time  it  is  used 
for  school  purposes''  conveys  a  determinable  fee. 

Cited  in  reference  note  in  45  A.  D.  190,  as  to  what  words  in  a  deed  pass  a 
fee. 

Distinguished  in  White  v.  Fuller,  38  Vt.  193,  holding  that  instrument  creating 
tenancy,  reserving  annual  rent,  with  right  of  re-entry  for  nonpayment,  is  a  lease, 
though  it  be  perpetual  in  duration. 
Assignment  of  deed  as  conyeyance. 

Cited  in  note  in  31  A.  S.  R.  28,  on  effect  of  indorsement  or  assignment  ol  deed 
as  a  conyeyance. 
lioyy  of  attachment  upon  interest  in  land. 

Cited  in  Menager  v.  Farrell,  6  Ariz.  316,  57  Pac.  607,  holding  that  statuu>ry 
provisions  as  to  levy  of  an  attachment  must  be  strictly  complied  with. 

Distinguished  in  Collins  y.  Gibson,  5  Vt.  243,  holding  that  levy  of  attach- 
ment upon  equity  of  redemption  is  good. 

18  AM.  DEC.  684,  THOMPSON  y.  BOARDMAN,  1  VT.  867. 
Power  of  guardian  to  make  contract  binding  on  ward. 

Cited  in  Andrus  v.  Blazzard,  23  Utah,  233,  54  L.RJi.  354,  63  Pac  888;  Hardy 
V.  Citizens'  Nat.  Bank,  61  N.  H.  34, — ^holding  that  guardian  has  no  authority 
to  bind  his  ward  by  promissory  note  or  mortgage. 

Cited  in  reference  notes  in  34  A.  D.  152,  on  rights  and  powers  of  guardian; 
89  A.  S.  R.  257,  on  powers  of  guardians  in  chancery  at  common  law. 

Cited  in  notes  in  89  A.  S.  R.  266,  on  common-law  powers  of  testamentary 
guardians;  89  A.  S.  R.  264,  on  common-law  powers  of  guardians  in  socage. 
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Continuance  of  firuard^ansbip. 

Cited  in  reference  note  in  70  A.  D.  616,  on  continuance  of  chancery  guardian 
until  majority  of  infants. 
Jurisdiction  to  appoint  guardian. 

Cited  in  reference  notes  in  44  A.  D.  714,  on  jurisdiction  of  chancery  to  ap- 
point guardian  of  infants;  73  A.  D.  558,  on  how  far  jurisdiction  of  chancery 
is  devested  by  probate  system. 

18  AM.  DEC.  etl,  BURIilNGTON  t.  CALAIS,  1  VT.  885. 
Declarations  of  agent  as  evidence. 

Cited  in  reference  notes  in  21  A.  D.  158;  22  A.  D.  212, — on  admissibility 
against  principal  of  declaration  of  agent;  26  A.  D.  139,  as  to  when  agents*  dec- 
larations are  evidence  against  principal;  31  A.  D.  61,  on  admissibility  of  declara- 
tions of  agent  or  servant  against  principal  or  master. 

Criticized  in  Underwood  v.  Hart,  23  Vt.  120,  holding  declaration  of  attorney 
inadmissible  to  prove  that  justice  had  not  been  at  office  at  certain  time. 
liCgal  residence  of  transient  pauper. 

Cited  in  Newbury  v.  Topshara,  7  Vt.  407,  holding  that  single  woman  keeping 
her  personal  effects  at  a  place  and  returning  there  after  occasional  absences,  bad 
a  legal  residence  at  such  place;  Bristol  v.  Rutland,  10  Vt.  574,  holding  that  per- 
son leaving  family  in  one  town  and  working  in  another,  and  becoming  disabled 
there,  is  a  transient  person  under  statute,  and  not  liable  to  removal;  Starks- 
borough  V.  Hinesburgh,  13  Vt.  215,  holding  that  ^'coming  and  residing  within 
this  state''  includes  residents  within  the  state  at  time  of  passage  of  the  act; 
Lowry  v.  Keyes,  14  Vt.  66,  on  same  point. 

Distinguished  in  Middletown  v.  Poultney,  2  Vt.  437,  holding  that  pauper 
going  to  another  state  and  leaving  family  in  the  town,  but  not  maintaining  a 
home  there,  did  not  have  legal  residence  in  the  town. 

18  AM.  DEC.  695,  BABCOCK  T.  KENNIBDT,   1  VT.  457. 
Rents  and  profits  of  mortgaged  property  after  condition  broken. 

Cited  in  Lyman  v.  Mower,  6  Vt.  345,  holding  mortgagee  entitled  to  rents,  after 
notice,  as  against  assignee  of  mortgagor;  Stedman  v.  Gassett,  18  Vt.  346,  holding 
tenant  not  liable  to  mortgagor  for  rent  subsequent  to  notice  and  demand  by 
mortgagee;  Wires  v.  Nelson,  26  Vt.  13,  holding  subordinate  mort«xagee  entitled 
to  rents  and  profits  as  against  mortgagor  or  his  assigns;  Kimball  v.  Pike, 
18  N.  H.  419,  holding  that  assignment  of  reversion  by  mortgage  carries  with  it 
right  to  rent  subsequently  accruing  on  lease  made  prior  thereto;  Barnes  v. 
Beach,  18  Vt.  146,  on  right  of  mortgagee,  after  condition  broken,  to  sustain 
ejectment  and  recover  damages  for  detention  of  property  after  notice  to  quit; 
Mason  v.  Gray,  36  Vt.  308,  on  notice  of  mortgagee's  claim  to  rents  being  equiva- 
lent to  notice  to  quit;  Hughes  v.  Hamilton,  19  W.  Va.  366,  on  rents  and  profits 
under  mortgages;  Sanderson  v.  Price,  21  N.  J.  L.  637  (dissenting  opinion), 
on  mortgagee's  right  to  rents  and  profits  against  assignee  of  mortgagor  after 
notice. 

Cited  in  reference  note  in  38  A.  D.  277,  on  right  of  mortgagee  to  collect 
rents. 

Cited  in  note  in  15  E.  R.  C.  637,  on  right  of  mortgagee  to  intercept  rent  by 
notice  to  tenant. 
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IS  AM.  DEO.  6tt,  MOONET  t.  MAYNARD,  1  VT.  470. 
Liability  as  to  trespassing  animals. 

Cited  in  Wilhite  v.  Speakman,  79  Ala.  400,  holding  person  not  maintaining  law- 
ful fence,  liable  for  damage  from  his  seizure  of  trespassing  animal. 

Cited  in  reference  notes  in  34  A.  D.  80,  on  effect  of  failure  to  maintain  fence 
on  right  to  distrain;  25  A.  D.  66,  on  remedy  where  cattle  do  damage  on  an- 
other's land. 

Cited  in  notes  in  49  A.  D.  251,  on  liability  for  trespass  by  animals  as  affected 
by  duty  to  maintain  fences. 

Distinguished  in  Johnson  y.  Wing,  3  Mich.  163,  holding  that  owners  of  adjoin- 
ing lands  not  separated  by  partition  fence  are  liable  to  each  other  for  damages 
from  trespassing  animals. 

18  AM.  DEC.   701,  GOODRICH  T.  HATHAWAY,   1  VT.   485. 
Possession  to  maintain  trespass. 

Cited  in  reference  note  in  51  A.  D.  646,  on  possession  alone  sufficient  for  main- 
tenance of  trespass  quare  clausum  f regit. 
Right  of  parchaser  of  trees. 

Cited  in  Yale  y.  Seeley,  15  Vt.  221,  holding  that  purchaser  of  standing  trees 
upon  land  of  another,  who  has  cut  and  left  them  lying  upon  the  land,  has  right 
to  enter  and  take  them  away. 

Cited  in  note  in  55  L.R.A.  519,  on  incidental  rights  of  purchaser  of  standing 
timber. 

18  AM.  DEC.  708,  GIjASSCOCK  t.  BATTON,  6  RAND.    (VA.)    78. 
Retention  of  possession  as  badge  of  frand. 

Cited  in  note  in  97  A.  D.  344,  on  change  of  possession  sufficient  as  against 
creditors  and  subsequent  purchasers. 

—  By  Tendor. 

Cited  in  Sydnor  ▼.  Gee,  4  Leigh,  535,  on  effect  of  a  subsequent  acquirement  of 
possession  by  vendee  upon  intervening  rights  of  third  per»ons;  20  A.  D.  199, 
on  retention  of  possession  by  vendor  or  mortgagor;  57  A.  D.  216,  on  effect  of 
retention  of  possession  of  personal  property  by  vendor  or  mortgagor;  30  A.  D. 
262,  on   retention  of  possession  by  vendor  or  mortgagor  as  evidence  of  fraud. 

Distinguished  in  Davis  v.  Turner,  4  Gratt.  422,  holding  retaining  possession 
of  personal  property  by  the  vendor  after  an  absolute  sale  is  only  prima  facie 
fraudulent  as  to  creditors;  Benjamin  v.  Madden,  94  Va.  66,  26  S.  E.  392,  hold- 
ing retention  of  possession  by  vendor  not  fraudulent  as  to  a  creditor  whose 
debt  was  contracted  prior  to  sale. 

—  By  morteragor. 

Cited  in  Hempstead  v.  Johnston,  18  Ark.  123,  65  A.  D.  458,  holding  where 
mortgage  is  on  public  record  possession  is  immaterial;  Hundley  v.  Buckner,  6 
Smedes  &  M.  70,  holding  that  recording  of  mortgage  is  equivalent  to  an  actual 
delivery  of  the  property;  Rose  v.  Burgess,  10  Leigh,  186,  holding  that  possession 
of  property  by  mortgagor  is  not  adverse  to  right  of  mortgagee. 

Cited  in  reference  notes  in  26  A.  D.  552,  on  effect  of  retention  of  possession 
by  mortgagor  of  personal  property;  1  A.  D.  455,  on  necessity  of  change  of  pos- 
session where  chattel  mortgage  is  recorded. 
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Validity  of  voluntary  conveyance. 

Cited  in  reference  note  in  20  A.  D.  158,  on  validily  of  fraudulent  voluntary 
conveyance  as  against  subsequent  bona  fide  purchaser  from  grantor. 

18   AM.   DEC.    708,   OUIiPEPSB  AGRI.   &  MFG.   SOC.    v.   DIGGBS,    6 

RAND.    (VA.)    165. 
Waiver  of  objections. 

Cited  in  reference  notes  in  78  A.  D.  369,  on  appearance  as  waiver  of  irregular- 
ities in  process;  43  A.  D.  125;  48  A.  D.  348,— on  appearance  of  defendant  as 
waiver  of  defects  in  service  of  process. 
Effect  of  misnomer. 

Cited  in  reference  notes  in  56  A.  S.  R.  884,  on  judgment  against  corporation 
by  wrcmg  name;  51  A.  D.  73,  on  effect  of  misnomer  of  corporation  in  con- 
tract. 

Cited  in  note  in  99  A.  D.  361,  on  effect  of  conveyance  by  or  to  a  party  in 
wrong  name. 
What  oonatltntea  a  misnomer  of  a  corporation. 

Cited  in  First  Nat.  Banlc  v.  Huntington  Distilling  Co.  41  W.  Va.  530,  56 
A.  S.  R.  878,  23  S.  E.  792,  holding  "Huntington  Distillery  Company*'  for 
"Huntington  Distilling  Company"  not  a  fatal  variance;  Grafton  Grocery  Co.  v. 
Home  Brewing  Co.  60  W.  Va.  281,  54  S.  E.  349,  holding  same  as  to  "H.  B. 
Co."  for  "H.  B.  Co.  of  Grafton;"  Crotty  v.  Effler,  60  W.  Va.  258,  54  S.  E.  345, 
9  A.  &  £.  Ann.  Cas.  770,  holding  omission  of  word  "Company"  immaterial; 
Douglass  V.  Branch  Bank,  19  Ala.  659,  holding  if  it  is  apparent  on  face  of  deed 
what  corporation  was  intended  a  mistake  in  setting  out  name  will  not  vitiate 
deed. 
How  objection  to  misnomer  taken. 

Cited  in  reference  note  in  4  A.  S.  R.  760,  on  taking  advantage  of  misnomer 
of  corporation  by  plea  of  abatement  only. 

18  AM.  DEO.   710,  KBLIjT  v.  KEXIiT,   6  RANB.    (VA.)    176. 
Advancement  as  presumptive  satisfaction  of  debt. 

Cited  in  Brooks  v.  Sununers,  100  Ky.  620,  38  S.  W.  1047,  holding  advancement 
to  a  child  operates  to  satisfy  a  debt  due  child  if  equal  in  amount  or  greater 
than  debt;  Re  McNamara,  148  Mich.  346,  111  N.  W.  1066,  holding  a  conveyance 
immediately  prior  to  death  of  grantor  for  a  nominal  consideration  presumed  to 
be  a  satisfaction  of  a  debt  due  from  grantor  for  caring  for  him. 

Cited  in  reference  note  in  49  A.  D.  666,  on  presumption  as  to  conveyance  by 
father  to  son  whom  he  owes. 

18  AM.  DEO.  715,  RHODES  v.  COUSINS,  6  RAXD.    (VA.)    188. 
Eqaitable  aid  to  collect  a  debt. 

Cited  in  Virginia  Pass,  k  Power  Co.  v.  Fisher,  104  Va.  121,  51  S.  E.  198, 
holding  that  creditor  must  first  obtain  a  lien  on  property  unless  otherwise  pro- 
vided by  statute;  Post  v.  Roach,  26  Fla.  442,  7  So.  854,  holding  creditor  must 
have  judgment  to  obtain  lien  on  real  property,  and  judgment  and  execution  to 
obtain  lien  on  personal  property;  King  v.  Payan,  18  Ark.  583;  Zell  Guano  Co. 
V.  Heatherly,  38  W.  Va.  409,  18  S.  E.  611,— holding  that  creditor  must  be  a 
judgment  creditor;  Frye  v.  Miley,  54  W.  Va.  324,  46  S.  E.  135,  holding  in  ab- 
sence of  statute  equity  has  no  jurisdiction  over  creditors  at  large;    Roper  v. 
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McCook,  7  Ala.  318,  holding  ereditor  muBt  have  execution  issued  and  returned 
"no  property  found;"  Williams  t.  Bizzell,  11  Ark.  716,  holding  creditor  must 
show  that  satisfaction  of  judgment  hy  ordinary  process  has  failed;  Crowell  v. 
Horacek,  12  Neb.  622,  12  N.  W.  99,  holding  that  one  who  has  not  reduced  his 
claim  to  a  judgment  cannot  maintain  an  action  to  enjoin  a  debtor  from  trans- 
ferring his  property;  McLaughlin  ▼.  Bank  of  Potomac;  7  How.  220,  12  L.  ed. 
675,  holding  that  it  need  not  be  arerred  that  personal  estate  has  been  exhausted; 
Wallace  v.  Treakle,  27  Oratt.  479,  on  judgment  and  execution  unsatisfied  as  a 
prerequisite  to  equitable  aid  on  collection  of  a  debt. 

Cited  in  reference  notes  in  66  A.  D.  658,  on  injunction  against  debtor's  dis- 
posing of  property;  69  A.  D.  171,  on  right  of  creditor  to  injimction  against  debtor 
disposing  of  his  property;  90  A.  D.  289,  on  necessity  of  return  of  execution 
nulla  bona  before  filing  creditors'  bill  to  reach  transferred  real  estate. 

Cited  in  notes  in  66  A.  S.  R.  287,  on  who  may  maintain  creditors'  bill  to  set 
aside  fraudulent  conveyance;  66  A.  S.  R.  276,  on  recovery  of  judgment  as  pre- 
requisite to  filing  of  creditors'  bill;  64  A.  D.  492,  on  right  of  creditor  to  have 
receiver  appointed. 
Writ  of  ne  exeat. 

Cited  in  Cable  v.  Alvord,  27  Ohio  St.  654,  defining  ne  exeat,  as  writ  issued 
upon  cause  shown,  to  restrain  a  party  from  leaving  state  until  bail  was  given; 
Davidor  v.  Rosenberg,  130  Wis.  22,  118  A.  S.  R.  986,  109  N.  W.  925,  holding  at 
common  law  writ  was  simply  to  obtain  equitable  bail;  Parks  v.  Rucker,  5  Leigh, 
149,  holding  that  ne  exeat  will  not  be  granted  where  bail  can  be  demanded  at 
law. 

Cited  in  reference  note  in  52  A.  D.  411,  as  to  whten  writ  of  ne  exeat  will  be 
granted. 

Cited  in  notes  in  14  A.  D.  561,  562;  22  A.  D.  678, — on  writ  of  ne  exeat; 
28  A.  D.  429;  7  L.ILA.  397,— as  to  when  writ  of  ne  exeat  will  issue;  118 
A.  S.  R.  990,  on  general  prerequisites  to  issuance  of  writ  of  ne  exeat;  118 
A.  8.  R.  991,  on  departure  from  realm  of  one  who  is  sought  to  be  restrained  by 
writ  of  ne  exeat;  118  A.  S.  R.  992,  on  equitable  and  legal  demands  which  will 
sustain  writ  of  ne  exeat;  118  A.  S.  R.  990,  on  necessity  for  existence  and  ma- 
turity of  debt  to  warrant  issuance  of  writ  of  ne  exeat. 
Amdavit  for  writ  ne  exeat. 

Cited  in  McGee  v.  McGee,  8  Ga.  295,  52  A.  D.  407,  holding  that  petition  must 
charge  positively  that  defendant  is  going  out  of  state  or  that  he  has  expressed 
such  intention;  Gresbam  v.  Peterson,  28  Ark.  377,  holding  that  application 
must  come  clearly  within  spirit  of  law. 

Cited  in  note  in  118  A.  S.  R.  995,  on  necessity  and  requisites  of  affidavits  upon 
which  issuance  of  writ  of  ne  exeat  is  sought. 

18  AM.  DEO.  719,  HITS  T.  IiONG,  6  HAND.   (VA.)   457. 
Former  suit  or  recovery  as  bar. 

Cited  in  White  v.  Martin,  1  Port.  (Ala.)  215,  26  A.  D.  365,  holding  recovery 
of  value  of  slave  in  trover  action  bars  subsequent  suit  to  recover  her  issue  bom 
pending  first  action;  O'Neal  v.  Brown,  21  Ala.  482,  holding  recovery  for  taking 
of  goods  belonging  to  plaintiff  as  trustee  bars  action  for  individual  property 
taken  at  same  time;  Foss  v.  Whitehouse,  94  Me.  491,  48  Atl.  109,  holding  re- 
covery in  assumpsit  of  money  paid  to  obtain  release  from  unlawful  imprison- 
ment bars  action  of  trespass  thereupon;  Funk  v.  Funk,  35  Mo.  App.  246,  holding 
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judgment  in  replevin  suit  bars  trover  for  value  of  other  articles  taken  at  same 
time;  Bendemagle  v.  Cocks,  10  Wend.  207,  32  A.  D.  448,  holding  where  a  demand 
is  entire  a  recovery  for  part  bars  a  suit  for  whole. 

Distinguished  in  Wittick  v.  Traun,  27  Ala.  562,  62  A.  D.  778,  holding  separate 
action  of  detinue  maintainable  for  each  of  several  chattels  held  under  same  claim 
of  title;  Woodworth  v.*  Gorsline,  30  Colo.  186,  58  L.RA.  417,  69  Pac.  705, 
holding  unsatisfied  judgment  in  replevin  suit  against  sheriff  for  property  imlaw- 
fully  taken  on  execution  no  bar  to  action  on  indemnity  bond;  Huffman  v. 
Knight,  36  Or.  581,  60  Pac.  207,  holding  dismissal  of  replevin  action  because 
brought  for  an  undivided  interest  no  bar  to  trover  for  same  property;  Sangster 
V.  Com.  17  Gratt.  124,  holding  recovery  of  proceeds  by  owner  of  goods  sold 
under  attachment  against  another  no  bar  to  action  of  trespass  for  taking. 
Waiver  of  trespass  to  goods. 

Cited   in   Manchester  Home,   Bldg.    &,  L.  Asso.   v.    Porter,    106   Va.    528,  56 
S.  E.  337,  holding  receiving  pay  for  goods  wrongfully  sold  a  waiver  of  trespass 
for  them. 
Measure  of  damages  in  trespass. 

Cited  in   reference  notes   in  28  A.   D.   282;    35  A.  D.   465;    42  A.   D.  249; 
48  A.  D.  158,  530, — on  measure  of  damages  in  trespass;  93  A.  D.  744,  on  recovery 
of  exemplary  damages  in  trespass;  80  A.  D.  153,  as  to  when  exemplary  damages 
recoverable  in  trespass. 
Choice  of  remedies. 

Cited  in  Trafford  v.  Hubbard,  15  R.  I.  326,  8  Atl.  690,  holding  action  on  case 
maintainable  for  tort  in  refusing  possession  of  premises. 
Splitting  demands. 

Cited  in  Zetelle  v.  Myers,  19  Gratt.  62,  holding  actions  for  account  under  deed 
of  trust  and  for  moneys  received  under  power  of  attorney,  both   instruments 
being  given  for  common  object,  not  separately  maintainable. 
Statement  of  cause  of  action  for  trespass. 

Cited  in  Warner  v.  Capps,  37  Ark.  32,  holding  plaintiff  in  action  for  taking 
must  allege  property  in  thing  taken. 
Necessity  of  possession  to  maintain  trespass. 

Cited  in  notes  in  18  A.  D.  546,  on  possession  as  prerequisite  to  maintenance 
of  trespass  in  case  of  chattels;  18  A.  D.  548,  on  necessity  of  actual  or  construc- 
tive possession  to  maintenance  of  trespass  in  case  of  chattels. 
Recaption  of  personal  property. 

Cited  in  Barr  v.  Post,  56  Neb.  698,  77  N.  W.  123,  sustaining  right  of  owner 
to  retake  personal  property  without  unnecessary  force. 
Final  Judgment  on  appeal. 

Cited  in  Wilson  v.  Bank  of  Mt.  Pleasant,  6  Leigh,  570,  holding  appellate  court 
must,  upon  reversing  decision  sustaining  demurrer,  enter  final  judgment. 

18  AM.  DEC.  726,  PliRASANTS  v.  PENDIjETON,  6  BAND.  (VA.)  47». 
Passing  of  title  to  property  generally. 

Cited  in  reference  notes  in  28  A.  D.  550;  39  A.  8.  R.  44, — as  to  when  salft 
of  personalty  is  complete;  58  A.  D.  66,  on  when  property  passes  in  tale; 
30  A.  D.  685,  as  to  when  property  does  not  pass  by  contract  of  sale;  51  A.  D. 
711,  on  passing  of  title  in  sale  of  personal  property  if  anything  remains  to  be 
done. 
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Cited  in  note  in  23  E.  R.  C.  256,  on  passing  of  title  bj  Htle  of  unascertained 
chattels. 
Change  of  possession. 

Cited  in  note  in  6  E.  R.  C.  07,  on  what  constitutee  a  change  of  possession  of 
goods  mortgaged  or  sold. 

Constructive  dellTery  to  pass  title  to  property. 

Cited  in  Elam  v.  Keen,  4  Leigh,  333,  26  A.  D.  322,  holding  constructive  or 
symbolical  delivery  is  sufficient  to  pass  right;  Morgan  v.  King,  28  W.  Va.  1, 
57  A.  R.  633,  holding  actual  delivery  not  essential  where  goods  sold  are  sufficiently 
designated  so  that  no  question  can  arise  as  to  thing  intended;  Gibson  v.  Stevens, 
8  How.  384,  12  L.  ed.  1123,  holding  that  properly  in  articles  incapable  of  actual 
delivery  pass  by  delivery  of  bill  of  sale  or  other  evidence  of  title;  Magee  v. 
Billingsky,  3  Ala.  679,  holding  that  a  sale  is  complete  as  soon  as  both  parties 
have  agreed  upon  the  terms;  Race  v.  Hansen,  12  III.  App.  605,  holding  sale  of  a 
designated  cow  and  payment  of  consideration  price  passed  property  though  by 
arrangement  she  was  to  remain  in  vendor's  pasture  for  a  specified  time. 

Cited  in  reference  notes  in  20  A.  D.  481,  on  delivery  of  chattels;  19  A.  D. 
343;  47  A.  D.  387, — on  delivery  to  pass  title  to  chattel;  31  A.  D.  450,  on  suf- 
ficiency of  delivery  of  chattels  sold;  31  A.  D.  39,  on  sufficiency  of  delivery 
to  pass  title  to  chattels;  26  A.  D.  284,  on  what  is  sufficient  delivery  on  a  sale  of 
chattels;  44  A.  D.  538,  on  sufficiency  of  symbolical  or  constructive  delivery; 
26  A.  D.  628,  on  sufficiency  of  constructive  delivery  to  pass  title  to  chattels; 
61  A.  D.  299,  as  to  when  constructive  instead  of  actual  or  manual  delivery  may 
be  made;  37  A.  D.  617,  on  sufficiency  of  delivery  accompanying  sale  of  property 
in  stranger's  possession. 

Cited  in  note  in  49  A.  D.  325,  on  delivery  and  acceptance  to  take  verbal  sale 
of  goods  out  of  the  statute  of  frauds. 

Distinguished  in  Bird  v.  Wilkinson,  4  Leigh,  266,  holding  a  bill  of  sale  only 
evidence  of  title. 
—  Order  on  warehouseman  or  bailee. 

Cited  in  Watts  v.  Hendry,  13  Fla.  523;  Daniels  v.  Conrad,  4  Leigh,  401; 
Hansbrough  v.  Thorn,  3  Leigh,  147, — holding  an  order  to  a  party  having  possession 
of  property,  to  deliver  to  vendee,  is  a  transfer  of  property;  Records  v.  Phila- 
delphia, W.  &  B.  R.  Co.  9  Phila.  55,  4  Legal  Gaz.  297,  29  Phila.  Leg.  Int.  320, 
holding  where  personal  property  is  on  storage  out  of  vendor's  possession,  that 
a  bill  of  sale  with  notice  to  the  depository  is  constructive  delivery  of  the 
property;  ^litchell  v.  McLean,  7  Fla.  329,  holding  an  indorsement  and  delivery 
of  a  receipt  of  the  proprietor  of  a  lumber  yard,  in  which  lumber  sold  is  de- 
posited, is  a  delivery;  Blydenstein  v.  New  York  Secur.  &  T.  Co.  15  C.  C.  A. 
14,  35  U.  S.  App.  175,  67  Fed.  469,  holding  a  pledge  of  bales  of  cotton  may  be 
made  by  pledge  of  warehouse  receipts  where  bales  called  for  can  be  ascertained. 

Cited  in  reference  note  in  48  A.  8.  R.  351,  on  sales  by  delivery  of  order  for 
goods. 

Distinguished  in  Cofield  v.  Clark,  2  Colo.  101,  holding  that  for  an  order  to  a 
bailee  to  be  a  delivery  the  property  must  be  in  the  possession  of  the  bailee 
at  the  time;  Ferguson  v.  Louisville  City  Nat.  Bank,  14  Bush.  555,  holding 
that  a  warehouse  receipt,  to  pass  title,  must  designate  by  some  mark  the  par- 
ticular property  embrnced. 

Disapproved  in  Woods  v.  M'Gee,  7  Ohio,  pt.  2,  p.  127,  30  A.  D.  220,  holding 
where  a  part  of  an  undivided  lot  of  property  is  sold  and  an  order  given   for 
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its  delivery,  there  must  be  some  act  of  selection  before  property  changes;   Car- 
penter V.  Glass,  67  Ark.  136,  53  S.  W.  678,  holding  an  order  of  35  barrels  of 
flour  shipped  with  other  flour  to  an  agent  of  vendor,  to  be  delivered  to  vendee 
on  payment,  does  not  become  property  of  vendee  by  a  consignment. 
Delivery  of  chattels  requiring  separation,  selection,  or  transportation. 

Cited  in  Stamps  v.  Bush,  7  How.  (Miss.)  255,  holding  a  direction  to  an 
overseer  to  have  certain  cotton  hauled  to  river  for  vendee,  which  transportation 
was  no  part  of  contract  of  sale,  constituted  a  delivery;  Winslow  v.  Leonard, 
24  Pa.  14,  62  A.  D.  354,  holding  actual  delivery,  weighing,  and  setting  aside 
goods,  are  only  circumstances  from  which  intention  to  vest  title  may  be  inferred; 
State  v.  Davis  (W.  Va.)  14  L.R.A.(N.S.)  1142,  60  S.  E.  584,  holding  a  sale  of 
intoxicating  liquors,  and  delivery  in  fulfilment  of  an  order  received  at  his  place 
of  business,  is  a  sale  at  place  of  business;  Com.  v.  Hess,  148  Pa.  98,  33  A.  S.  R. 
810,  17  L.R.A.  176,  23  Atl.  977,  9  Lane.  L.  Rev.  259,  29  W.  N.  C.  562,  holding 
where  orders  for  intoxicating  liquors  are  received  at  the  wholesale  dealer's 
place  of  business,  from  a  person  in  another  county,  is  a  sale  at  place  of  business 
though  seller  delivers  in  the  county  of  purchaser;  Bloyd  v.  Pollock,  27  W.  Va. 
75,  holding  that  goods  sold,  to  be  delivered  at  depot  in  a  certain  city,  became 
property  of  vendee  on  arrival  at  such  depot  without  notice  of  their  arrival; 
State  V.  Hughes,  22  W.  Va.  743,  holding  a  separation  and  severance  of  property 
necessary  to  vest  property  in  vendee  where  goods  are  not  uniform. 

Cited  in  reference  note  in  52  A.  S.  R.  521,  on  separation  of  articles  of  same 
quality  sufficient  to  pass  property. 

Distinguished  in  Haxall  v.  Willis,  15  Gratt.  434,  holding  wheat  shipped  to 
d'^pot  at  place  selected  by  vendee  who  is  to  remove  it  from  terminal  depot  is 
property  of  vendee  on  reaching  latter  depot. 

Disapproved  in  Hutchinson  v.  Hunter,  7  Pa.  140,  holding  that  goods  sold 
must  be  ascertained,  designated,  and  separated  from  the  stock  or  quality  with 
which  they  are  mixed  before  the  property  can  pass. 

—  Necessity  of  separation  of  articles  from  a  mass,  alike  In  kind  and 
quality. 
Cited  in  Hurff  v.  Hires,  40  N.  J.  L.  581,  29  A.  R.  282,  holding  sale  of  a  specific 
quantity  of  grain  from  a  mass  requires  no  separation  where  quality  is  uniform; 
Kimberly  v.  Patchin,  19  N.  Y.  330,  75  A.  D.  334,  holding  same  as  to  wheat 
in  a  warehouse;  Kingman  v.  Holmquist,  36  Kan.  735,  59  A.  R.  604,  14  Pac  168, 
holding  a  separation  and  selection  not  essential  to  delivery  of  a  certain  member 
of  plants  from  an  ascertained  lot  which  are  identical  in  kind  and  value;  Ham- 
ilton V.  National  Loan  Bank,  3  Dill.  230,  Fed.  Cas.  No.  5,987,  holding  separation 
of  bonds  sold  from  others  not  necessary  to  delivery  where  all  are  exactly  alike  in 
date,  amount  time  of  payment,  etc. 

Distinguished  in  Hubler  v.  Gaston,  9  Or.  66,  42  A.  R.  794,  holding  no  delivery 
where  it  does  not  appear  mass  or  bulk  is  of  a  uniform  kind  or  quality. 

Disapproved  in  Commercial  Bank  v.  Gillette,  90  Ind.  268,  46  A.  R.  222,  holding 
on  sale  of  part  of  stock  of  goods  title  does  not  pass  until  part  sold  is  designated 
or  separated;  Scudder  v.  Worster,  11  Cush.  573,  holding  a  sale  of  160  barrels 
of  pork  from  a  larger  lot,  no  designation  or  separation  being  made,  does  not 
pass  title. 
Onstom  or  usage  as  part  of  contract. 

Cited  in  Connolly  v.  Bruner,  48  W.  Va.  71,  35  S.  E.  927,  holding  that  a  well 
established  custom  should  be  considered  in  interpreting  a  contract;   Stanton  v. 
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Small,  8  Sandf.  230,  holding  usage  that  goods  in  a  vessel  pass  by  orders  without 
actual  delivery  to  be  a  part  of  contract. 

Cited  in  reference  note  in  56  A.  D.  172,  on  overruling  of  particular  custom 
against  natural  reason. 
Instructions  on  effect  of  erfdenoe. 

Cited  in  Davis  v.  Miller,  14  Gratt.  1,  holding  it  not  error,  to  instruct  jury 
for  a  party  if  tiiey  find  the  facts  true  which  the  evidence  tended  to  prove. 

18  AM.  DEC.   748,  TRUSS  T.  OLD,   8  RAND.    (YA.)    588. 
Possession  to  maintain  trespass  or  trover. 

Cited  in  Wilson  v.  Phoenix  Powder  Mfg.  Co.  40  W.  Va.  413,  62  A.  S.  R. 
890,  21  S.  E.  1035,  holding  that  one  in  actual  possession  may  maintain  trespass 
qiiare  clausum  fregii. 

Cited  in  reference  notes  in  53  A.  D.  207,  on  possession  required  to  maintain 
trespass  quare  clausum  fregit;  22  A.  D.  41;  51  A.  D.  646;  39  A.  S.  R.  795, — 
on  necessity  of  possession  for  maintenance  of  action  for  trespass;  36  A.  D. 
115,  on  property  necessary  to  maintain  trover  for  chattels;  28  A.  D.  708,  on 
property  and  possession  necessary  to  maintain  trover. 
Powers  of  gnardian  generally. 

Cited  in  notes  in  89  A.  S.  R.  269,  as  to  whether  powers  of  guardian  are  coupled 
with  an  interest;  89  A.  S.  R.  281,  on  power  of  guardian  over  sale  of  ward's 
personal  property;  89  A.  S.  R.  308,  on  purchase  by  guardian  of  ward's  property. 
Title  to  gnardlan  to  ward's  property. 

Cited  with  special  approval  in  Freeman  v.  Bradford,  5  Port.  (Ala.)  270, 
holding  the  authority  of  the  guardian  over  the  real  estate  of  his  ward  is  con- 
elusive  against  the  control  or  interference  of  the  ward. 

Cited    in   Hunter  v.   Lawrence,    11    Gratt.    Ill,   62   A.   D.   640,   holding  that 
guardian  has  legal  title  to  ward's  personal   estate;   Ware  v.  Ware,  28  Gratt. 
670,  sustaining  power  of  a  guardian  of  an  infant  husband  to  reduce  to  posses 
sion  for  the  husband  his  wife's  choses  in  action. 
Guardian's  possession  of  ward's  land. 

Cited  in  Zirkle  v.  McCue,  26  Gratt.  517,  holding  that  a  guardian  may  maintain 
a  suit  for  partition  of  real  estate  held  jointly  by  ward  and  another. 

Cited  in  note  in  89  A.  S.  R.  309,  on  guardian's  possession  of  ward's  real 
property. 

Distinguished  in  McDodrill  v.  Pardee  &  C.  Lumber  Co.  40  W.  Va.  564,  21 
8.  E.  878,  sustaining  an  action  of  trespass  by  an  infant  suing  by  a  next  friend. 
Title  of  legal  representative  to  assets  coming  into  his  hands. 

Cited   in   Brockenbrough   v.   Turner,   78   Va.  438,   holding  that  executor  has 
Icf^al  title  to  assets  which  come  into  his  hands  for  administration. 
Salt  by  gnardlan  in  his  own  name. 

Cited  in  Cochrane  v.  Hyre,  49  W.  Va.  ».15,  38  S.  E.  554,  holding  that  a  suit 
on  a  demand  taken  by  a  guardian  in  his  own  name  may  be  brought  in  his 
own  name;  Burdett  v.  Cain,  8  W.  Va.  282,  holding  that  guardian  cannot  main- 
tain a  bil  in  equity  in  his  own  name  to  recoved  the  distributive  share  of  ward's 
personal  estate  of  ward's  ancestor. 

Cited  in  reference  note  in  47  A.  D.  73,  on  who  must  bring  trespass  where 
guardian  is  in  possession  of  ward's  land. 

Distinguished  in  Kinney  v.  Harrett,  46  Mich.  87,  8  N.  W.  708,  holding  that 
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guardian  cannot  bring  ejectment  in  his  own  name;  Campbell  v.  Fitcher,  168 
Ind.  645,  81  N.  E.  661,  11  A.  &  E.  Ann.  Cas.  1089,  holding  that  guardian  has 
no  authority  to  sue  in  equity;  Newton  v.  Nutt,  68  N.  H.  699,  denying  right 
of  guardian  to  maintain  a  suit  in  his  own  name  on  an  account  for  labor  of 
his  ward. 
Ownership  of  wood  into  which  trees  have  been  wrongf ally  conT^rted. 

Cited  in  Brooks  y.  Rogers,  101  Ala.  Ill,  13  So.  386,  holding  that  a  landlord 
may  bring  trover  against  his  tenant  during  the  tenancy,  for  the  value  of  wood 
into  which  trees  have  been  wrongfully  converted  by  tenant;  Missouri  Lumber 
k  Min.  Co.  v.  Zeitinger,  46  Mo.  App.  114  (dissenting  opinion),  on  ownership 
of  felled  trees. 
Statute  of  Jeofails. 

Cited  in  Miller  v.  Hoc,  1  Fla.  189,  holding  that  statute  of  jeofails  does  not 
apply  to  cure  a  verdict  where  there  has  been  no  issue  or  a  nonjoinder;  Reaves 
y.  Dennis,  6  Smedes  k  M.  89,  holding  defects  in  pleading  cured  by  statute 
where  defendant,  instead  of  demurring,  pleads  to  action. 

Cited  in  reference  notes  in  69  A.  D.  320,  on  defects  cured  by  verdict;  28 
A.  D.  711,  on  what  defects  are  cured  by  verdict;  39  A.  D.  368,  on  curing  defect 
in  declaration. 

18  AM.  DEC.  761,  HETHS  ▼.  WOODBRIDGB,  6  RAND.   (TA.)   606. 
Parol  agreements. 

Cited  in  reference  note  in  34  A.  8.  R.  141,  on  specific  performance  of  con- 
tract varied  by  parol  agreement. 

Cited  in  notes  in  1  A.  D.  13,  on  parol  agreement  relating  to  land;  4  L.R.A. 
(N.S.)  980,  on  parol  modification  of  original  contract  required  to  be  in  writing. 
Part  performance  of  oral  contract  for  sale  of  lands. 

Cited  in  Miller  v.  Lorentz,  39  W.  Va.  160,  19  S.  E.  391;   Snyder  y.  Martin, 

17  W.  Va.  276,  41  A.  R.  670, — holding  that  for  equity  to  consider  a  part  per- 
formance of  a  parol  agreement  to  sell  land,  to  create  an  equitable  title,  it 
must  be  such  that,  otherwise  seller  would  commit  a  fraud  on  purchaser;  Payne 
v.  Graves,  6  Leigh,  561,  holding  that  possession,  to  be  part  performance,  must 
be  referable  to  the  agreement  set  up;  Wright  v.  Pucket,  22  Gratt.  370,  denying 
specific  performance  in  equity  of  a  parol  agreement  where  part  performance 
relied  upon  was  not  shown  to  result  from  agreement  proved. 

18  AM.  DEC.  767,  COLEMAN  y.  COCKE,  •  RAND.    (VA.)    618. 
liien  of  Jndgnient  as  dependent  on  execution. 

Cited  in  Findlay  v.  Toncray,  2  Rob.  (Va.)  374,  holding  that  judgment  gives 
a  lien  which  continues  during  capacity  to  issue  an  elegit;  M'Cullough  v.  Som- 
merville,  8  Leigh,  415,  holding  judgment  creditor  who  has  charged  debtor  in 
execution,  on  which  debtor  has  been  discharged  for  failure  to  pay  jail  fees,  is 
remitted  to  lien  of  judgment  without  scire  facias;  Love  v.  Harper,  4  Humph. 
113,  holding  the  lien  of  a  judgment  not  lost  or  suspended  by  a  stay  of  execution. 
Purpose  of  writ  of  elegit. 

Cited  in  Shrew  v.  Jones,  2  McLean,  78,  Fed.  Cas.  No.  12,818;  Byers  v.  Fowler, 
12  Ark.  218,  64  A.  D.  271,— holding  the  elegit  gives  a  lien  on  the  lands  of 
judgment  debtor;  McCullough  v.  Colby,  6  Bosw.  477,  on  purpose  of  an  elegit 
ReTival  of  Judgment. 

Cited  in  Coombs  v.  Jordan,  3  Bland.  Ch.  284,  22  A.  D.  236,  holding  that  a 
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judicial  lien  which  has  been  barred  by  lapse  of  time  cannot  be  reriyed  aa  to 

give  it  a  retrospective  effect. 

Necessity  of  elegit  to  support  creditors'  suit. 

Cited   in   Taylor  v.   Spindle,  2  Gratt.  44,  holding  it  is  not  necessary  that 
a  judgment  creditor  should  issue  an  elegit  on  his  judgment  before  coming  into 
equity  for  relief. 
Fraudulent  conveyance. 

Cited  in  Lockhard  v.  Beckley,  10  W.  Va.  87,  holding  where  a  husband  pur- 
chases land  in  name  of  wife  with  intent  to  defraud  his  creditors,  that  convey- 
ance may  be  impeached  at  suit  of  such  creditors;  Blow  v.  Maynard,  2  Leigh,  29, 
on  subjection  of  fraudulently  o(mveyed  land  to  satisfaction  of  judgment. 

Cited  in  reference  notes  in  28  A.  D.   113,  on  conveyances  fraudulent  as  to 
creditors;    90  A.  S.  R.  466,  on  fraudulent  conveyance  to  son;   21  A.  D.  432; 
26  A.  D.   385, — as  to  when  conveyance  from  father  to  son  is  fraudulent;   29 
A.  D.  124,  on  validity  of  gift  or  voluntary  conveyance  by  father  to  child. 
Rights  of  creditors  in  equitable  property  of  debtor. 

Cited  in  Dold  v.  Geiger,  2  Gratt.  98,  holding  choses  in  action  to  which  the 
wife  becomes   entitled   during   coverture   are   liable   to   claims  of   creditors   of 
husband,  though  they  are  settled  by  husband  on  wife. 
Priority  lietween  equitable  estate  and  judgment  lien. 

Cited  in  Pack  v.  Hansbarger,  17  W.  Va.  313,  holding  that  a  court  of  equity 
will  limit  the  lien  of  a  judgment  to  actual  interest  which  debtor  has  in  the 
estate;  Parker  v.  Pierce,  16  Iowa,  227,  holding  the  lien  of  a  judgment  creditor 
not  entitled  to  a  lien  over  prior  equities. 

Distinguished  in  Delaplain  v.  Wilkinson,  17  W.  Va.  242,  holding  under  the 
statute    a   creditor   is   entitled   to  benefit   of   statute  notwithstanding  a   prior 
equitable  title  existed. 
Junior  and  elder  equities. 

Cited  in  Camden  v.  Harris,  18  W.  Va.  654,  holding  where  equities  are  equal 
the  elder  equity  will  prevail. 
Tmst  ez  maleflcio. 

Cited  in  reference  notes  in  36  A.  S.  R.  749,  as  to  when  constructive  trusts 
arise;  36  A.  D.  87;  36  A.  D.  182;  90  A.  D.  708, — on  person  acquiring  title 
by  fraud  as  trustee  for  injured  party. 

Distinguished  in  Tennant  v.  Tennant,  43  W.  Va.  647,  27  S.  B.  334,  holding  the 
breaking  of  a  promise  not  fraud,  where  there  was  no  fraudulent  intent  at  time 
of  making  promise. 
Purchaser  from  a  fraudulent  grantee. 

Cited  in  Fenno  v.  Sayre,  3  Ala.  458;  Agricultural  Bank  v.  Dorsey,  Freem. 
Ch.  (Miss.)  338, — holding  that  a  bona  fide  purchaser  from  a  fraudulent  grantee 
for  valuable  consideration  and  without  notice  of  the  fraud  is  protected  against 
general  creditors  of  grantor. 

Cited  in  reference  notes  in  83  A.  D.  122,  on  protection  of  bona  fide  pur- 
chasers for  valuable  consideration;  24  A.  D.  235,  on  who  are  bona  fide  pur- 
chasers; 25  A.  D.  532,  defining  bona  fide  purchaser;  23  A.  D.  614,  on  protection 
of  bona  fide  purchaser  from  fraudulent  grantee;  28  A.  D.  207,  on  protection  of 
bona  fide  purchaser  under  fraudulent  conyeyaace;  26  A.  D.  108,  on  protection 
of  bona  fide  purchaser  without  notice  of  fraud  from  one  who  was  a  party  to 
the  fraud. 

Am.  Dec  Vol.  HI.— 40. 
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Cited  in  note  in  25  A.  D.  614,  on  right  of  bona  fide  purchaser  from  fraudulent 
purchaser. 

Distinguished  in  Frazer  v.  Western,  1  Barb.  Ch.  220,  on  rights  of  a  purchaser 
from  a  fraudulent  grantee. 
Failure  to  record  conveyance. 

Cited  in  Withers  v.  Carter,  4  Gratt.  407,  50  A.  D.  78,  holding  the  fact  that 
a  deed  is  unrecorded  does  not  affect  a  pre-existing  equitable  estate  of  the  grantee 
acquired  by  purchase  from  grantor. 

18  AM.  DEC.  771,  WHITBFORD  ▼.  COM.  6  RAND.   (VA.)   721. 
What  constitutes  homicide  generally. 

Cited  in  reference  notes  in  24  A.  D.  580,  on  crime  of  murder;  35  A.  D.  756; 
42  A.  D.  153;  49  A.  D.  401, — on  what  constitutes  murder;  34  A.  D.  38G,  on 
intent  to  kill  as  essential  to  murder;  27  A.  D.  204,  on  killing  of  another  while 
committing  a  felony  as  murder. 

Cited  in  note  in  13  L.R.A.  135,  as  to  what  constitutes  criminal  intent. 
What  constitates  murder  in  first  degree. 

Cited  in  Hill  y.  People,  1  Colo.  436;  Com.  y.  Jones,  1  Leigh,  598,— holding 
that  common-law  murder  which  is  proved  to  be  a  wilful,  deliberate,  and  pre- 
meditated killing,  is  in  the  first  degree;  People  y.  Bealoba,  17  Cal.  389;  State 
V.  Dodds,  54  W.  Va.  289,  46  S.  E.  228,— holding  that  killing  must  have  been 
wilful,  deliberate,  and  premeditated;  People  v.  Lamb,  2  Keyes,  360,  1  Cow. 
Crim.  Rep.  423,  holding  premeditated  design  essential;  Burris  v.  State,  38 
Ark.  221;  McDaniel  v.  Com.  77  Va.  281, — holding  that  death  of  deceased  must 
be  the  ultimate  result  which  the  concurring  will  and  deliberation  of  the  prisoner 
purposed;  Howell  y.  Com.  26  Gratt.  995,  holding  that  an  actual  intent  to  kill 
must  exist;  Casat  v.  State,  40  Ark.  511,  holding  where  the  design  to  kill  was 
formed  deliberately  and  with  premeditation,  the  fact  that  the  accused  after- 
wards became  intoxicated,  and  so  remained  at  time  of  killing,  cannot  affect 
degree  of  homicide;  Price  v.  Com.  77  Va.  393,  on  what  constitutes  murder  in 
the  first  degree. 

Cited  in  reference  notes  in  54  A.  D.  582,  on  what  is  murder  in  first  degree; 
76  A.  S.  R.  877,  on  premeditation  to  commit  homicide;   52  A.  8.  R.  733;   89 

A.  S.  R.  884, — on  premeditation  as  element  of  homicide;  6  A.  S.  R.  31,  de- 
fining deliberation  and  premeditation  as  elements  of  murder;  32  A.  D.  338, 
on  intent  to  kill  as  element  distinguishing  murder  of  first  degree  from  second 
degree. 

—  Interval  between  homicidal  design  and  execution  of  same. 

Cited  in  Vivens  v.  State,  11  Ark.  455,  holding  time  of  premeditation  has  no 
definite  legal  limits;  Roberts  v.  State,  3  Ga.  310,  holding  that  no  time  is  too 
short;  Cook  v.  State,  46  Fla.  20,  85  So.  665;  Dunn  v.  State,  143  Ala.  67,  39 
So.  147, — ^holding  it  in  first  degree,  where  an  intent  to  kill  exists  for  any 
time  before  the  act,  of  which  intent  the  mind  is  fully  conscious  and  which 
accused  thereafter  executes  by  killing;  Sweeney  v.  State,  35  Ark.  585,  holding 
same  if  the  design  to  kill  be  but  the  conception  of  a  moment,  if  it  was  the 
result  of  deliberation  and  premeditation;  Wright  v.  Com.  75  Va.  914,  holding 
if  design  to  kill  at  time  of  killing  is  formed,  and  killing  is  done  without  pro- 
vocation then  or  recently  received,  it  is  murder  in  the  first  degree. 

Annotation   cited  in   SUte  v.   Foster,   130   N.  C.   666,  89   A.   S.   R.   876,  41 

B.  £.  284,  holding  an  intent  to  kill  at  the  moment  as  not  sufiScient;   State  v. 
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Thomas,  118  N.  C.  1113,  24  8.  E.  431,  holding  a  statement  during  a  scuffle 
that  "he  would  take  s<miething  and  kill  deceased,"  but  no  deadlj  weapon  being 
used,  was  no  evidence  of  a  premeditated  intent. 

Cited  in  reference  notes  in  74  A.  D.  327,  on  materiality  of  length  of  time  of 
deliberation  and  premeditation  of  murder;   52  A.  D.  737,  on  necessity  of  de- 
liberation for  any  particular  length  of  time  to  constitute  malice  aforethought 
or  premeditation. 
Statutory  degrees  of  murder. 

Cited  in  Cook  v.  State,  46  Fla.  20,  35  So.  665,  holding  statute  does  not  make 
anything  murder  which  was  not  murder  before,  but  merely  grades  the  crime, 
and  citing  annotation  also  to  this  point. 

Cited  in  reference  notes  in  6  A.  S.  R.  31;  13  A.  S.  R.  711;  14  A.  S.  R.  121; 
16  A.  S.  R.  19;  76  A.  S.  R.  877,— on  statutory  degrees  of  murder;  27  A.  D. 
204;  67  A.  S.  R.  163;  73  A.  S.  R.  934,— on  statutory  division  of  murder  into 
degrees;  66  A.  S.  R.  456,  on  degree  of  homicide  perpetrated  in  felony;  3  A.  S.  R. 
781,  on  degree  of  murder  committed  by  means  of  poison. 

Cited  in  note  in  21  A.  S.  R.  187,  on  degrees  of  murder. 
Murder  In  second  degree. 

Cited  in  State  v.  Phillips,  24  Mo.  475,  holding  murder  in  the  second  degree 
is  such  killing  known  to  the  common  law  where  there  was  no  intention  to  kill 
and  where  the  malice  was  implied;  State  v.  Morrison,  49  W.  Va.  210,  38  S.  E. 
481,  holding  specific  intent  to  kill  not  essential. 
Murder  and  manslaughter  distinguished. 

Cited  in  reference  notes  in  27  A.  D.  417 ;  52  A.  D.  736, — distinguishing  between 
murder  and  manslaughter. 
Unintentional  homicide. 

Cited  in  notes  in  90  A.  S.  R.  576,  on  unintentional  homicide  in  commission 
of  misdemeanors  and  felonies;   90  A.  S.  R.  582,  on  unintentional  homicide  in 
killing  one  person  while  shooting  at  another. 
Intoxication  as  a  defense. 

Cited  in  reference  notes  in  87  A.  D.  101,  on  intoxication  as  defense  in  criminal 
action;  49  A.  D.  401,  on  intoxication  as  defense  to  trial  for  murder;  72  A.  D. 
493,  on  extenuation  of  crime  by  voluntary  or  intentional  intoxication. 

Cited  in  note  in  45  A.  D.  559,  on  intoxication. 
Implied  malice. 

Cited  in  McAdams  v.  State,  25  Ark.  405,  holding  that  law  implies  malice 
from  the  killing  of  a  human  being  without  provocation;  Murray  v.  State,  I 
Tex.  App.  417;  McCoy  v.  State,  25  Tex.  33,  78  A.  D.  520, — ^holding  that  malice 
presumed  where  means  used  were  likely  to  do  great  bodily  haim,  endangering 
life  and  where  killing  took  plaoe  thereby. 
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OASES  IN  19  AM.  DEO. 


19  AM.  DEC.  SS,  AliliBN  T.  BOOKER,  S  STEW.   (AliA.)   SI. 
Void  pArol  contract  as  basis  for  assumpsit. 

Cited  in  Hays  v.  Goree,  4  Stew.  4  P.  (Ala.)  170,  holding  under  a  parol  lease 
for  five  years,  where  lessee  has  enjoyed  possession  for  one  year,  the  lessor  may 
reeover,  for  the  use  and  oecupation  for  that  period. 

Cited  in  note  in  16  A.  D.  €3,  on  how  far  statute  of  frauds  available  as  grounds 
of  defense  or  relief. 
Beoorery  of  money  paid  under  Told  parol  contract  for  sale  of  lands. 

Cited  in  Flinn  y.  Barber,  59  Ala.  446  (same  case  on  later  appeal,  64  Ala.  193), 
holding  money  paid  under  parol  contract  for  purchase  of  land  may  be  recovered, 
where  the  purchaser  has  not  been  placed  in  possession;  Nelson  v.  Shelby  Mfg.  k 
Improv.  Co.  96  Ala.  615,  38  A.  S.  R.  116,  11  So.  696,  upholding  action  to  recover 
money  paid  under  contract  for  sale  of  lands  without  previous  demand;  Donaldson 
V.  Waters,  36  Ala.  107  (affirming  30  Ala.  175),  holding  purchaser  who  retains  un- 
interrupted possession  of  the  land  cannot  recover  back  a  part  of  Uie  purchase 
money,  unless  the  contract  has  been  rescinded. 

Cited  in  notes  in  106  A.  S.  R.  796,  797,  on  form  oi  action  for  recovery  of  money 
paid  under  contract  unenforceable  by  statute  of  frauds;  38  A.  S.  R.  133,  on  pay- 
ment of  purchase  money  unaccompanied  by  possession  as  validating  contract  void 
by  statute  of  frauds. 

Distinguished  in  Ope  v.  Williams,  4  Ala.  862,  holding  one  who  has  paid  half 
the  purchase  money,  and  retains  uninterrupted  possession  cannot  recover  from 
vendor  the  money  received  by  him. 
—  Recovery  of  property  given  or  serrioes  rendered. 

Cited  in  Keath  v.  Patton,  2  Stew.  (Ala.)  38,  on  recovery  by  trover  of  the  value 
of  property  paid  under  a  parol  contract  for  the  sale  of  land;  Sims  v.  McEwen,  27 
Ala.  184,  holding  value  of  lervices  performed  under  contract  void  by  statute  of 
frauds  recoverable  at  law. 
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Recovery  of  money  paid  under  void  contract  generally. 

Cited  in  Davis  v.  Orme,  36  Ala.  540,  holding  by  statute,  an  action  lies  for  the 
use  of  the  wife,  to  recover  money  bet  and  lost  by  her  husband  on  a  horse  race. 

Cited  in  notes  in  50  A.  D.  679,  on  recovery  of  money  paid  on  contract  to  pur- 
chase; 24  A.  D.  296,  on  assumpsit  to  recover  back  money  paid  on  contract. 
Executed  parol  agreement  for  sale  of  land. 

Cited  in  Meredith  v.  Naish,  3  Stew.  (Ala.)  207,  holding  payment  of  part  of  the 
purchase  money  is  not  sufficient  part  performance,  to  enable  vendor  to  enforce 
parol  contract  for  sale  of  land,  and  recover  at  law  the  remainder  of  the  purchase 
money;  Brock  v.  Cook,  3  Port.  (Ala.)  464,  holding  parol  contract  for  the  sale 
of  land  followed  by  possession,  improvements,  continuous  occupancy,  and  acts  by 
vendor  recognizing  the  sale,  will  take  such  contract  out  of  the  statute  of  frauds. 

Cited  in  reference  notes  in  41  A.  D.  56,  on  enforcement  of  contracts  because  of 
part  performance;  61  A.  D.  745,  on  part  payment  taking  case  out  of  statute  of 
frauds. 
Returning  evidence  in  record  for  appeal. 

Cited  in  Aldridge  v.  Hightower,  4  Port.  (Ala.)  418,  holding  justice  of  the 
peace  has  no  right  to  enter  upon  his  minutes,  other  evidence  than  such  as  is 
made  the  ground  of  exceptions. 

19  AM.  BEG.  S7,  BRANNAN  ▼.  OlilVER,  2  STEW.   (AliA.)   47. 
Validity  of  purchase  by  trustee  at  his  own  sale. 

Cited  in  Andrews  v.  Hobson,  23  Ala.  219,  holding  purchase  by  trustee  at  his 
own  sale  will  be  set  aside  unless  confirmed  by  cestuia  que  trust,  who  must  make 
known  their  dissatisfaction  seasonably. 

Cited  in  reference  notes,  in  20  A.  D.  130;  30  A.  D.  530, — on  trustee's  right  to 
purchase  at  his  own  sale ;  22  A.  D.  302,  on  trustee's  right  to  purchase  on  sale  of 
trust  property;  25  A.  D.  400,  on  invalidity  of  purchase  by  trustee  at  his  own 
sale;  52  A.  D.  406,  on  voidability  of  purchase  made  by  trustees  as  executors, 
administrators,  and  sheriffs  at  their  own  sale. 

Distinguished  in  Saltmarsh  v.  Beene,  4  Port.  (Ala.)  283,  30  A.  D.  625,  holding 
trustee  not  an  executor  or  administrator  cannot  purchase  at  his  own  sale,  either 
directly  or  indirectly;  Cunningham  v.  Rogers,  14  Ala.  147,  holding  that  mort- 
gagee of  slaves,  with  power  of  sale  who  purchased  them  at  sale  under  the  mort- 
gage, and  later  resold  at  a  profit,  was  a  trustee  for  difference  between  the  sales. 
—  By  executor  or  administrator. 

Cited  in  Baker  v.  Rowan,  2  Stew,  ft  P.  (Ala.)  361;  McCartney  v.  Calhoun,  17 
Ala.  301, — holding  administrator  may  acquire  title  by  fair  and  bona  fide  pur- 
chase at  his  sale;  Hampton  v.  Shehan,  7  Ala.  295;  Chandler  v.  Shehan,  7  Ala. 
251,— on  same  point;  Penny  v.  Jackson,  85  Ala.  67,  4  So.  720;  Cottingham  v. 
Moore,  128  Ala.  209,  30  So.  784;  McLane  v.  Spence,  6  Ala.  894,— holding  an 
executor  or  administrator  having  an  interest  in  the  estate  may  purchase  at  his 
own  sale,  if  it  is  fairly  conducted;  Daniel  v.  Stough,  73  Ala.  379,  holding  such  a 
purchase  by  administrator  without  interest  in  the  land  is  voidable  at  option  of 
ceatuia  que  truat,  although  he  acted  with  fairness,  paid  full  value,  and  made  no 
profit. 

Cited  in  reference  notos  in  42  A.  D.  542,  on  invalidity  of  purchase  by  executor 
of  property  of  estate;  56  A.  D.  93,  as  to  whether  administrator  or  executor  may 
purchase  property  of  estate  for  his  own  benefit. 
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Cited  in  note  in  78  A.  S.  R.  196,  on  power  of  executors  to  purchase  property  of 
estate. 

Distinguished  in  Calloway  v.  Gilmer,  36  Ala.  364,  holding  an  executor  having 
an  interest  in  the  estate  cannot  purchase  at  his  own  sale,  although  fairly  con- 
ducted if  be  is  also  a  guardian;  Foxworth  ▼.  White,  72  Ala.  224,  where  executor 
having  no  interest  in  the  estate  made  fair  sale  to  third  person,  and  afterwards 
acquired  good  title  from  such  vendee ;  Montgomery  y.  Givhan,  24  Ala.  668,  hold- 
ing executor  who  by  arrangement  with  creditors  obtained  indulgence  on  the  debts, 
which  enabled  him  to  purchase,  at  sale  under  order  of  court,  had  by  consent,  was 
held  to  have  purchased  for  benefit  of  estate. 

Criticized  in  Payne  ▼.  Turner,  36  Ala.  623,  setting  aside  purchase  by  adminis- 
trator at  his  own  sale  under  order  of  court  where  price  was  inadequate  and  bid- 
ding not  encouraged. 
Validity  of  administrator's  sale  withoat  order  of  court. 

Cited  in  Fambro  v.  Gantt,  12  Ala.  298,  holding  by  statute,  no  title  passes  by 
a  private  sale  by  the  administrator. 

Cited  in  reference  note  in  68  A.  D.  100,  on  court  order  as  prerequisite  to  tale 
of  realty  by  executor. 
Validity  of  instrument  aa  question  of  Imw  or  fact. 

Cited  in  Richards  v.  Hazzard,  1  Stew,  ft  P.  (Ala.)  139,  holding  it  is  the 
province  of  the  court,  if  fraud  is  apparent  on  the  face  of  the  deed  or  contract, 
or  follows  from  the  facts  presented. 

19  AM.  DBC.  44,  liUCAS  T.  HIOKMAN,  %  STBW.    (AliA.)    111. 
Occasion  for  ne  exeat. 

Cited  in  Baker  v.  Rowan,  2  Stew,  ft  P.  (Ala.)  361,  holding  ne  exeat  proper 
against  one  who  concealed  his  title  to  family  slaves  which  complainant  in  conse- 
quence purchased  and  who  induced  the  belief  that  he  would  take  them  out  of  the 
state. 

Cited  in  notes  in  22  A.  D.  678,  on  writ  of  ne  exeat;  26  A.  D.  535;  28  A.  D.  429; 
7  L.R.A.  397>— on  where  writ  of  ne  exeat  will  issue;  118  A.  A.  R.  990,  on  writ 
of  ne  exeat  as  ordinary  process  in  America;   118  A.  S.  R.  991,  on  certainty  of 
amount  of  demand  shown  as  basis  of  application  for  writ  of  ne  exeat. 
liaw  of  case  on  appeal. 

Distinguished  in  Burgess  v.  Sugg,  2  Stew,  ft  P.  (Ala.)  341,  holding  re-examina- 
tion of  same  questions  on  same  facts,  improper. 

19  AM.  DEC.  46,  KING  ▼.  GREEN,  2  STEW.  (AliA.)   1S8. 
Effect  of  marriage. 

Cited  in  Grimes  v.  Reynolds,  184  Mo.  679,  83  S.  W.  1132  (affirming  94  Mo. 
App.  576,  68  S.  W.  588),  holding  note  given  by  a  wife  to  her  husband  during 
coverture  for  money  borrowed  may  be  proved  up  by  him  in  probate  court  as  a 
demand  against  her  individual  estate. 

Cited  in  notes  in  73  A.  S.  R.  900,  on  effect  of  marriage  on  antenuptial  con- 
tracts; 25  A.  D.  134,  on  effect  of  administratrix  marrying  the  obligor  in  bond 
payable  to  her  in  her  representative  capacity  to  extinguish  the  debt;  11  L.R.A. 
(N.S.)  274,  as  to  whether  common-law  rule  precluding  executory  contract  or 
action  at  law  between  husband  and  wife  applies  where  former  acts  as  trustee 
or  in  s<»ne  other  representative  capacity. 
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Effect  of  making  debtor  an  executor. 

Cited  in  reference  note  in  40  A.  D.  460,  on  effect  upon  debt  of  creditor's  making 
one  joint  debtor  his  executor. 
Party  In  different  capacities. 

Cited  in  reference  note  in  34  A.  D.  257,  on  same  party  as  plaintiff  and  de- 
fendant. 

Powers,  duties,  and  liabilities  of  administrator  de  bonis  non. 

Cited  in  reference  notes  in  39  A.  D.  724,  on  powers  of  administrator  de  bonit 
non;  44  A.  D.  472,  on  powers  and  liabilities  of  administrators  de  bonis  non. 

Cited  in  note  in  24  A.  D.  385,  on  duty  of  administrator  de  bonis  non. 
Assets  passing  to  successor  of  personal  representative. 

Cited  in  Spence  v.  Rutledge,  11  Ala.  590;  Wagner  v.  Chenault,  7  Ala.  677,— 
holding  note  or  contract  made  with  one  as  administrator,  passes  by  operation  of 
law  to  a  subsequent  administrator;  King  v.  GrifiSn,  6  Ala.  387,  holding  assets 
which  come  into  the  hands  of  an  administrator,  pass  to  his  successor,  if  he  dies, 
resigns,  or  is  removed  before  he  administers  them;  White  v.  Beard,  6  Port.  (Ala.) 
94,  30  A.  D.  552,  holding  administrator  de  bonis  non  can  maintain  an  action  upon 
the  note  given  to  administrator  for  price  of  land  sold  by  intestate;  Harbin  v. 
Levi,  6  Ala.  399,  holding  that  where  an  administrator  has  sold  property  of  his 
intestate,  and  has  not  received  the  price,  right  of  action  passes  to  his  successor 
on  removal;  Goodwynne  v.  Bellerby,  116  Ga.  901,  43  S.  B.  276,  holding  adminis- 
trator de  bonis  non^  upon  being  made  party  to  suit  on  note  to  predecessor,  may, 
upon  satisfaction  of  resultant  judgment,  make  a  deed  to  the  land  without  further 
order  from  the  court;  Dunham  v.  Grant,  12  Ala.  105,  holding  administrator  can- 
not sue  upon  a  note  payable  to  himself  as  administrator,  alter  his  removal  from 
office,  although  no  successor  has  been  appointed. 

Cited  in  reference  note  in  52  A.  D.  193,  on  bond  payable  to  administrator  as 
such  as  assets  in  hands  of  administrator  de  bonis  non. 

Cited  in  note  in  40  L.R.A.  35,  71,  on  choses  in  action  passing  to  administrator 
de  bonis  non. 
Judgments  rendered  in  vacation  by  consent. 

Cited  in  Erwin  v.  Reese,  54  Ala.  589,  holding  statute  authorizing  chancellor 
by  consent  to  render  a  decree  in  vacation,  within  ninety  days  after  hearing,  was 
not  intended  to  render  void  orders  and  decrees  made  by  consent,  after  that  lapse 
of  time. 

Cited  in  reference  notes  in   62  A.  S.  R.   141,  on  rendition  of  judgment  in 
vacation ;  66  A.  S.  R.  835,  on  validity  of  judgment  rendered  in  vacation. 
Entry  nunc  pro  tunc. 

Cited  in  reference  note  in  35  A.  D.  526,  on  entry  of  judgment  nunc  pro  tune. 

Collateral  attack  on  Judgment. 

Cited  in  note  in  23  A.  S.  R.  116,  on  collateral  attacks  upon  judgments. 

19  AM.  DEC.  49,  GATES  v.  McDANIEL,  2  STEW.   (AI/A.)   211. 
Strict  construction  of  penal  statute. 

Cited  in  reference  notes  in  10  A.  S.  R.  34,  on  construction  of  penal  statutes; 
54  A.  S.  R.  469,  on  strict  construction  of  penal  statutes;  74  A.  D.  534,  on  mk 
that  penal  statutes  should  be  strictly  construed;  91  A.  D.  287,  on  necessity  that 
penal  statute  be  strictly  construed. 
Protection  of  francbise  in  equity. 

Cited  in  Columbus  v.  Rodgcrs,  10  Ala.  37,  holding  equity  will  restrain  an  in- 


Digitized  by 


Google 


633  NOTES  ON  AMERICAN  DECISIONa  [40-52 

v&sion  of  a  franchise  which  the  statutes  of  its  own  state  conferred  to  maintain 
a  toll  bridge  over  a  river  separating  two  states;  Harrell  v.  Ellsworth,  17  Ala. 
576,  holding  equity  will  restrain  owner  of  private  bridge  from  permitting 
travelers,  to  pass  over  his  bridge,  in  violation  of  the  rights  of  the  proprietor  of 
a  near  by  toll  bridge;  Micou  v.  Tallasse  Bridge  Co.  47  Ala.  662,  holding  equity 
will  enjoin  erection  of  second  toll  bridge  authorized  by  statute  in  violation  of  a 
toll-bridge  franchise  granted  by  prior  statute;  Norris  v.  Farmers'  &  Teamsters' 
Co.  6  Cal.  51N),  65  A.  D.  536,,  holding  under  statute  equity  will  enjoin  erection  of  a 
free  bridge  within  one  mile  of  a  regularly  licensed  toll  bridge. 

Distinguished  in  Hall  v.  Ragsdale,  4  Stew.  &  P.    (Ala.)   252,  holding  a  com- 
munity in  the  neighborhood  of  a  turnpike,  established  by  charter  will  not  be 
restrained  irom  the  construction  of  roads  demanded  by  the  situation   of  the 
coimtry,  and  the  wants  of  the  neighborhood. 
iSxclusiveness  of  franchise  for  bridge  or  ferry. 

Cited  in  Blanchard  ▼.  Abraham,  115  La.  989,  40  So.  379,  holding  lessee  of 
public  ferry  has  an  exclusive  license,  the  invasion  of  which  by  the  operation  of 
unlicensed  free  ferries  within  competitive  limits  may  be  prohibited;  Mason  v. 
Harper's  Ferry  Bridge  Co.  17  W.  Va.  396,  holding  unauthorized  erection  of  a 
bridge  within  a  half  mile  of  ferry  is  within  the  prohibition  of  the  establishment 
of  another  ferry. 

Cited  in  notes  in  12  E.  R.  C.  164,  on  nature  and  extent  of  ferry  rights;  59 
£i.R^.  548,  on  interference  by  bridges  with  rights  of  ferryman. 
Franchises  from  municipalities. 

Cited  in  Mobile  v.  Louisville  k  N.  R.  Co.  84  Ala.  115,  5  A.  S.  R.  342,  4  So.  106, 
holding  franchise  granted  under  a  city  charter  is  a  franchise  by  the  legislature 
authorizing  such  charter. 
Injunction  against  wrongful  taking  for  public  use. 

Cited  in  Mason  v.  Harper's  Ferry  Bridge  Co.  17  W.  Va.  396,  holding  equity  has 
jurisdiction  to  restrain  the  taking  or  damaging  of  private  property  for  public 
use  without  just  compensation,  even  though  an  action  at  law  will  lie  for  re- 
covery of  damages  in  such  cases. 
Protection  of  foreign  corporations  in  equity. 

Cited  in  American  Union  Teleg.  Co.  v.  Western  U.  Teleg.  Co.  67  Ala.  26,  42 
A.  R.  90,  holding  equity  will  not,  at  suit  of  foreign  telegraph  company,  restrain 
a  rival  company  from  obstructing  the  erection  of  its  poles  and  wires,  where  the 
bill  does  not  show  that  complainant  has  any  place  of  business  or  agent  in  the 
state,  nor  any  property  or  rights  of  property  in  the  state. 

19  AM.  DEO.  62,  WINN  ▼.  YOUNG,  1  J.  J.  MARSH.  61. 

Grounds  for  new  trial. 

Cited  in  reference  note  in  24  A.  D.  319,  as  to  when  new  trial  may  be  granted. 

Cited  in  note  in  47  L.R.A.  37,  on  inadequacy  of  damages  as  ground  for  setting 
aside  verdict  in  action  on  contract. 
Interest-bearing  notes. 

Cited  in  Miller  v.  Cavanaugh,  99  Ky.  377,  59  A.  S.  R.  463,  36  S.  W.  920,  hold- 
ing note  payable  two  years  after  date  "with  interest  at  6  per  cent  per  anniun, 
froiQ until  paid"  bears  interest  from  date,  and  not  from  maturity. 

Cited  m  note  in  63  A.  D.  439,  on  validity  of  contract  to  pay  interest  in  case  of 
failure  to  pay  principal  at  maturity  of  contract 
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19  AM.  DEO.  54,  ROWLAND  ▼.  OARMAN,  1  J.  J.  MARSH.  76. 

Parol  contract  to  conTey  land. 

Cited  in  Schierman  v.  Beckett,  88  Ind.  52,  holding  parol  contract  to  oonvcy 
land  a  sufficient  consideration,  and  vendor  if  able  and  willing  to  perform,  can 
recover  upon  note  for  price;  Washington  Glass  Co.  v.  Mosbaugh,  19  Ind.  App. 
105,  49  N.  E.  178,  holding  vendee  liable  under  a  parol  contract  if  in  possession, 
and  vendor  is  able  and  willing  to  perform. 
Dismissal  of  bill  for  want  of  parties. 

Cited  in  Van  Epps  v.  Van  Deusen,  4  Paige,  64,  holding  if  defendant  does  not 
object  to  want  of  proper  parties  until  hearing,  complainant  will  be  allowed  a 
reasonable  time  to  bring  them  before  the  court,  if  such  parties  were  not  omitted 
by  fraud  or  bad  faith  of  complainant. 
Time  to  object  for  want  of  parties. 

Cited  in  reference  note  in  52  A.  D.  190,  on  first  raising  objections  to  want  of 
proper  parties  on  appeal. 

Joinder  in  equity. 
Cited  in  reference  note  in  38  A.  D.  124,  on  joinder  of  defendants  in  equity. 

19  AM.  DEC.  55,  FISHBACK  ▼.  WOODFORD,  1  J.  J.  MARSH.  84. 
Parol  evidence  of  fraud. 

Cited  in  reference  note  in  26  A.  D.  126,  on  parol  evidenca  to  establish  fraud  in 
written  agreement. 

Relief  for  mistake  in  written  Instruments. 

Cited  in  Oiler  v.  Qard,  23  Ind.  212,  holding  relief  will  be  granted,  only  where 
there  is  a  plain  mistake,  clearly  made  out  by  satisfactory  proof. 

19  AM.  DEC.  59,  MIIiliER  ▼.  MIIiliER,  1  J.  J.  BiARSH.  169. 
Rights  In  wife's  personalty. 

Cited  in  Jones  v.  Warren,  4  Dana,  334,  holding  surviving  husband  may  main- 
tain suit  on  wife's  choses  in  action;  Sallee  v.  Chandler,  26  Mo.  124,  holding 
joinder  of  husband  in  deed  of  transfer  executed  by  wife  of  her  separate  estate 
subject  to  her  full  power  of  disposal  was  inunaterial;  Kenyon  v.  Saunders,  18  R. 
I.  590,  26  LJtA.  232,  30  Atl.  470,  holding  conunon-law  right  of  husband  to 
wife's  intestate  personalty  is  not  taken  away  by  statutes  authorizing  married 
woman  to  hold  property  as  if  immarried  and  dispose  of  it  at  death. 

Cited  in  reference  note  in  49  A.  D.  410,  on  necessity  for  reducing  wife's  prop- 
erty to  possession  to  vest  title  in  husband. 

Cited  in  notes  in  29  A.  D.  47,  on  husband's  interest  in  wife's  chattels  and 
ehoses  in  action;  12  A.  S.  R.  83,  on  nature  and  origin  of  husband's  succession 
to  wife's  personalty. 

Criticized  in  Leakey  v.  Maupin,  10  Mo.  368,  47  A,  D.  120,  holding  husband  en- 
titled to  wife's  choses  in  action  upon  reducing  them  to  possession,  whether  they 
belonged  to  the  wife  at  the  time  of  her  marriage,  or  accrued  to  her  daring 
coverture. 

19  AM.  DEC.  61,  HIIiDRETH  ▼.  McIXTIRB,  1  J.  J.  MARSH.  S06. 

Existence  of  office  de  facto. 

Cited  in  Decorah  v.  Bullis,  25  Iowa,  12,  holding  before  one  can  claim  to  be  a 
de  facto  officer,  there  must  be  a  law  creating  the  office. 
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Cited  in  note  in  15  L.R.A.(N.S.)  100,  on  de  jwrt  office  m  condition  of  de  fftoto 
officer. 

Distinguished  in  Adams  v.  Lindell,  5  Mo.  App.  197,  holding  the  acts  of  de  faeto 
officers  maj  be  sustained  where  there  is  no  ite  jun  officer  and  also  where  the 
\tgk\  office  no  longer  exists. 

—  Unconstitutional  creation  of  office. 

Cited  in  Norton  t.  Shelby  County,  118  U.  S.  426,  30  L.  ed.  178,  «  Sup.  Ct.  Rep. 
1121,  holding  an  unconstitutional  act  is  not  a  law,  and  creates  no  office;  People 
ex  reL  Stidger  ▼.  Horan,  34  Colo.  304,  86  Pac.  252  (dissenting  opinion),  on  the 
creation  of  an  office  by  an  unconstitutional  law;  People  v.  Duff,  65  How.  Pr.  365, 
1  N.  T.  Crim.  Rep.  307,  holding  grand  jury  obtained  by  methods  forbidden  by  the 
Constitution  cannot  be  yalid. 

Cited  in  notes  in  64  A.  D.  54,  on  creation  of  de  facto  court  or  office  by  un- 
constitutional statute;  21  L^RJ^.  144,  on  de  faeto  officers  and  offices  under  un- 
constitutional statutes;  15  LJl.A.(N.S.)  94,  on  de  jure  office  created  by  un- 
constitutional statute  as  a  condition  of  de  facto  officer. 

—  Unoonstitntional  Jadidal  office. 

Cited  in  Walcott  v.  Wells,  21  Nev.  47,  37  A.  S.  R.  478,  9  L.R.A.  59,  24  Pac  367, 
holding  judge  appointed  under  a  void  statute  increasing  number  of  judges  is 
a  de  facto  officer  while  acting  by  virtue  of  his  commission,  by  consent  of  the  other 
judges,  and  under  assignment  by  presiding  judge  to  district  where  no  other 
judge  acts. 
Effect  of  assuming  nonexistent  office. 

Cited  in  Welch  v.  Ste  Genevieve,  1  Dill.  130,  Fed.  Cas.  No.  17,372,  holding  that 
no  validity  attached  to  an  unauthorized  organization  under  the  general  law  of  a 
city  whose  charter  was  merely  disused;  State  v.  Gardner,  54  Ohio  St.  24,  31 
L.R.A.  660,  42  N.  £.  999,  holding  the  official  acts  of  public  officers  in  an  office 
created  by  an  unconstitutional  statute  cannot  be  attacked  collaterally;  Buck  v. 
Eureka,  109  Cal.  504,  30  LJLA.  409,  42  Pac.  243,  holding  incumbents  of  offices 
having  an  irregular  or  potential  existence  are  de  facto  officers  and  are  estopped 
from  denying  that  they  held  such  offices. 
De  facto  govemment. 

Cited  in  Scheible  v.  Bacho,  41  Ala.  423,  holding  the  governments  of  the  Con- 
federate States  during  the  Civil  War,  were  governments  de  facto;  Hawkins  v. 
Filkins,  24  Ark.  286,  holding  that  if  during  the  Civil  War  the  government  of 
Arkansas  was  entirely  revolutionized,  and  usurped  by  force,  without  law  or  pro- 
tection, the  people  of  the  state  had  right  to  establish  a  de  facto  government; 
Cullins  V.  Overton,  7  Okla.  470,  54  Pac.  702,  holding  county  government  of  dis- 
puted r^ion  under  legislative  enactment  of  Texas,  acquiesced  in  by  the  Ignited 
States  until  such  territory  was  decided  to  belong  to  United  States  by  the  Supreme 
Court,  was  de  foctc^ government  and  the  judgments  of  its  courts  valid;  Daniel  v. 
Hutcheson,  86  Tex.  51,  22  S.  W.  933  (reversing  4  Tex.  Civ.  App.  239,  22  S.  W. 
278),  holding  courts  organized,  in  states  held  by  military  force,  by  order  of  the 
President  or  under  the  reconstruction  acts,  existing  beyond  time  laws  of  war 
or  acts  of  Congress  would  justify,  are  courts  de  facto  and  their  judgments 
binding;  Burkhart  v.  Jennings,  2  W.  Va.  242,  holding  the  acts  of  persons  who 
acted  as  officers  and  adhered  to  the  government  of  Virginia,  after  the  13th 
day  of  June,  1861,  are  null  and  void,  by  ordinance  of  that  date,  passed  by  the 
convention  of  the  loyal  people  of  Virginia;  Hedges  v.  Price,  2  W.  Va.  192,  94 
A.  D.  507,  holding  during  the  Civil  War,  the  government  of  the  United  States 


Digitized  by 


Google 


19  AM.  DEC]  NOTES  ON  AMERICAN  DECISIONS.  036 

never  recognized  the  Confederate  States  of  America  as  a  political  power,  or  aa 
having  right  to  command  obedience  of  anyone;  McClure  v.  Johnson,  14  W.  Va. 
432,  holding  an  e»  parte  guardian's  settlement  during  Civil  War  by  commissioner 
of  county  under  control  of  government  of  Virginia  at  Richmond,  is  valid. 

Cited  in  note  in  51  A.  S.  R.  825,  on  necessity  of  issuance  by  municipality  and 
officers  de  jure  or  de  facto  to  enforceability  of  bonds  by  bona  fide  holder. 
De  facto  corporations. 

Cited  in  reference  notes  in  24  A.  S.  R.  387,  on  legality  of  existence  of  corpora- 
tion; 24  A.  S.  R.  803,  on  what  constitutes  corporation  de  facto;  26  A.  S.  R.  743; 
38  A.  S.  R.  556, — ^as  to  when  corporations  de  facto  exist;  23  A.  D.  60,  on  acts 
of  corporations  de  facto, 
De  facto  ofRcers. 

Cited  in  reference  notes  in  21  A.  D.  217;  42  A.  D.  148;  44  A.  D.  321;  96  A.  8. 
R.  809,— on  de  facto  officers;  24  A.  D.  117;  90  A.  D.  497;  8  A.  S.  R.  183;  24 
A.  S.  R.  278;  87  A.  S.  R.  494,  832;  39  A.  S.  R.  917;  63  A.  S.  R.  210;  76  A.  S.  R. 
237;  117  A.  S.  R.  347, — on  who  are  de  facto  officers;  20  A.  D.  297,  on  who  are 
officers  de  facto  and  their  rights  and  liabilities;  39  A.  S.  R.  919,  as  to  whether 
officers  de  facto  exist  where  appointing  power  is  defective ;  64  A.  D.  684,  on  effect 
upon  his  acts  of  officer's  failure  to  qualify  by  giving  bonds;  74  A.  D.  471,  on 
effect  of  officer's  failure  to  take  oath  of  office,  give  bond,  etc 

Cited  in  note  in  58  A.  R.  442,  as  to  when  notary  is  de  facto  officer. 
Rights  of  de  facto  officers. 

Cited  in  reference  note  in  64  A.  D.  685,  on  right  of  officer  de  facto  to  fees  or 
emoluments  of  office. 
Validity  and  effect  of  acts  of  de  facto  officers. 

Cited  in  State  v.  Dierberger,  90  Mo.  369,  2  S.  W.  286,  holding  under  the  Con 
stitution,  requiring  all  officers  under  state  authority  to  take  oath  of  office,  a 
deputy  constable  regularly  appointed  is  not  an  officer  de  jure,  but  is  one  de  facto^ 
and  others  have  no  right  to  resist  him  in  his  discharge  of  duties  and  citing  an- 
notation also  on  this  point;  People  v.  Sassovich,  29  Cal.  480;  Keith  v.  State,  49 
Ark.  439,  5  S.  W.  880, — ^holding  judge's  right  to  office  cannot  be  questioned  col- 
laterally; State  ex  rel.  Baldwin  v.  Seavey,  7  Wash.  562,  35  Pac.  389,  holding  de 
facto  officers  not  vulnerable  to  collateral  proceeding  to  which  they  were  not 
parties,  and  citing  annotation  also  on  this  point;  Pennywit  v.  Foote,  27  Ohio  St 
600,  22  A.  R.  340  (dissenting  opinion),  on  validity  of  acts  of  de  facto  officers. 

Annotation  cited  in  Smith  v.  Meador,  74  Ga.  416,  58  A.  R.  438,  upholding  the 
acts  of  de  facto  officers  on  considerations  of  public  policy. 

Cited  in  reference  notes  in  27  A.  S.  R.  445,  on  acts  of  officers  de  facto;  31  A. 
S.  R,  352;  35  A.  S.  R.  823,— on  effect  of  acts  of  de  facto  officers;  37  A.  S.  R.  832, 
on  binding  effect  of  acts  of  officers  de  facto;  15  A.  S.  R.  206,  on  validity  of  acts 
of  officer  de  facto;  56  A.  D.  435,  on  validity  of  acts  of  officers  or  deputies  de 
facto;  58  A.  D.  55,  on  invalidity  of  acts  of  officers  de  facto  as  to  themselves; 
58  A.  D.  54,  on  acts  of  de  facto  officers  being  effectual  as  to  third  persons;  38 
A.  D.  106,  on  extent  of  validity  of  acts  of  officer  de  facto;  3  A.  S.  R.  184,  on 
collateral  attack  on  acts  of  de  facto  officer;  58  A.  R.  442,  on  validity  of  acts  of 
de  facto  notary;  67  A.  S.  R.  828,  on  collateral  attack  on  judgments  by  de  facto 
judge. 

Cited  in  note  in  84  A.  D.  133,  on  validity  of  judgment  of  judge  de  facto. 
De  facto  exercise  of  office. 

Cited  in  Cary  v.  State,  76  Ala.  78,  holding  warrant  issued  by  notary  public  ar 
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juatice  of  the  peace  after  term  does  not  authorise  arrest  unless  he  acts  de  facto; 
Morton  v.  Lee,  28  Kan.  286,  holding  justice  of  the  peace  holding  oyer  after 
expiration  of  term,  and  continuing  to  discharge  the  duties  of  the  office  with  the 
general  recognition  of  him  as  such  officer,  is  a  justice  of  the  peace  de  facto; 
School  Dist.  No.  25  y.  State,  29  Kan.  57,  on  a  school  district  as  a  corporation  de 
facto;  Burt  v.  Winona  4  St  P.  R.  Co.  31  Minn.  472,  18  N.  V-  285  (dissenting 
opinion) ;  Brown  y.  O'Connell,  36  Conn.  432,  4  A.  R.  80  (dissenting  opinion), — on 
de  facto  officers. 
I>e  facto  exercise  of  right. 

Cited  in  Stilhnan  y.  Associated  Lace  Makers'  Co.  14  Misc.  503,  35  N.  T.  Supp. 
1071,  holding  seryice  of  summons  on  president  de  facto  of  defendant  corporation 
giyes  jurisdiction  of  such  corporation ;  and  citing  annotation  also  on  this  point. 

Annotation  cited  in  Lebanon  k  R.  Orayel  Road  Co.  y.  Adair,  85  Ind.  244,  hold- 
ing after  the  election  and  organization  of  new  board  of  directors,  a  note  made  by 
the  old  boar  dto  its  president  is  unauthorized,  and  is  not  the  note  of  the  corpora- 
tion. 
Inalterability  of  constitutional  courts. 

Cited  in  Sharpe  y.  Robertson,  5  Gratt.  518,  on  the  constitutional  right  to  estab- 
lish a  special  court  of  appeals. 
Estoppel  to  deny  de  facto  conditions. 

Cited  in  Humphreys  y.  Mooney,  5  Colo.  282,  holding  defect  in  certificate  of 
incorporation  of  mining  corporation  not  essential  to  corporate  existence  in  action 
by  company  against  members. 

!•  AM.  DEC.  70,  GARRISON  t.  HATBON,  1  J.  J.  MARSH.  882. 
Place  for  record  of  deed  of  land  included  In  neyr  county. 

Cited  in  Koerper  y.  St.  Paul  k  N.  P.  R.  Co.  40  Minn.  132,  41  N.  W.  656,  hold- 
ing it  must  be  recorded  in  the  county  where  land  lies  at  time  it  is  left  to  be 
registered,  and  a  subsequent  change  of  county  lines  imposes  no  duty  to  record  it 
again  in  another  county  in  which  the  land  may  happen  to  fall. 

Cited  in  reference  note  in  50  A.  D.  469,  on  necessity  of  recording  deed  in 
county  where  land  lies. 

Cited  in  note  in  12  A.  D.  421,  as  to  where  deed  must  be  recorded. 
Place  for  taking  acknowledgment. 

Cited  in  note  in  41  A.  D.  171,  as  to  where  acknowledgments  may  be  taken,  and 
necessity  of  location  appearing  in  certificate. 

19  AM.  BEO.  71,  BRECKENRIDGB  t.  ORMSBY,  1  J.  J.  MARSH.  886. 
Void  and  yoidable  contracts  —  Of  infante  generally. 

Cited  in  Hamer  v.  Dipple,  31  Ohio  St.  72,  27  A.  R.  496;  Fetrow  y.  Wiseman, 
40  Ind.  148, — ^holding  infant's  contract  of  suretyship  yoidable  and  subject  to 
affirmation;  Paul  v.  Smith,  41  Mo.  App.  275,  holding  contracts  of  infants  not  for 
necessaries,  yoidable;  Chapin  y.  Shafer,  49  N.  Y.  407,  holding  chattel  mortgage 
by  infant  voidable  during  minority  and  within  reasonable  time  after  majority; 
Hall  V.  Butterfield,  59  N.  H.  354,  47  A.  R.  209,  holding  an  executed  or  executory 
contract  of  infant  cannot  be  avoided  without  restoring  to  other  party  the  con- 
sideration received,  or  allowing  him  to  recover  compensation  for  the  benefit  con- 
ferred; Cummings  v.  Powell,  8  Tez.  80,  on  void  and  voidable  contracts  of  in- 
fants; Duvall  V.  Graves,  7  Bush.  461,  on  avoidance  of  infants'  contracts  at  their 
election. 
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Cited  in  reference  note  in  44  A.  R.  698,  on  nature  of  infant's  contract  as  void 
or  voidable. 

Cited  in  notes  in  6  E.  R.  C.  54,  on  validity  of  infant's  contracts;  18  A.  S.  R. 
575,  576,  577,  on  infants'  contracts  as  void  or  voidable. 

—  Ck>nTeyance8  and  sales  of  land  by  infant. 

Cited  in  Weaver  v.  Jones,  24  Ala.  420,  holding  bond  for  title  by  infant  void- 
able; Cole  V.  Pennoyer,  14  111.  158,  holding  conveyances  by  an  infant  voidable, 
to  be  confirmed  or  repudiated  by  him  at  majority;  Middleton  v.  Hoge,  5  Bush, 
478,  holding  infancy  cannot  entitle  one  to  avoidance  of  land  contract  ratified  after 
majority;  Hoffert  v.  Miller,  86  Ky.  572,  6  S.  W.  447,  holding  infant's  deed 
voidable  at  election  after  disability  ceases. 

Cited  in  note  in  18  A.  S.  R.  582,  on  validity  of  infant's  deed  of  conveyance. 
^  Of  Insane  persons. 

Cited  in  Heard  v.  Sack,  81  Mo.  610,  holding  contract  of  insane  person  void- 
able; Shirley  v.  Taylor,  5  B.  Mon.  99,  holding  a  lunatic's  replevy  bond  voidable; 
Evans  v.  Horan,  52  Md.  602,  holding  deed  of  bargain  and  sale  by  an  insane  per- 
son voidable;  Riley  v.  Carter,  76  Md.  581,  36  A.  S.  R.  443,  19  L.R.A.  489,  25  Atl. 
667,  holding  deed  of  lunatic  in  trust  for  benefit  of  creditors  voidable;  Elston 
V.  Jasper,  45  Tex.  409;  Moran  v.  Moran,  106  Mich.  8,  68  A.  S.  R.  462,  63  N.  W. 
989, — holding  deed  of  insane  person,  executed  before  he  has  been  adjudicated  to 
be  such  is  voidable;  Wolcott  v.  Connecticut  General  L.  Ins.  Co.  137  Mich.  309, 
100  N.  W.  569,  holding  deed  of  insane  person  not  under  guardianship  voidable. 

Cited  in  reference  notes  in  83  A.  D.  523,  on  validity  of  contracts  of  insane 
persons;  16  A.  S.  R.  342,  on  deeds  of  insane  persons. 

Cited  in  notes  in  21  A.  R.  33,  on  validity  of  contract  of  lunatic;  15  A.  D.  364, 
as  to  whether  contracts  of  lunatics  are  void  or  voidable;  71  A.  S.  R.  431;  19 
L.R.A.  489,  on  validity  of  a  deed  made  by  an  insane  person. 

Distinguished  in  Fitzhugh  v.  Wilcox,  12  Barb.  235,  holding  lunatic's  contract 
to  sell  real  estate,  after  inquest  and  appointment  of  committee,  void,  and  no 
action  lies  by  committee  thereon. 

—  Of  married  woman. 

Cited  in  reference  note  in  31  A.  D.  513,  on  validity  of  married  women's  con- 
tracts. 

Cited  in  note  in  45  A.  D.  176,  on  validity  of  married  woman's  contracts  and 
covenants. 
Ratification  or  disaffirmance  of  contract. 

Cited  in  Hansen  v.  Berthelsen,  19  Neb.  433,  27  N.  W.  423,  holding  statute 
of  frauds  available  as  a  defense  to  parties  and  privies;  Johnson  v.  Jouchert,  124 
Ind.  105,  8  L.R.A.  795,  24  N.  E.  580,  holding  purchaser  of  a  wife's  separate  real 
estate  cannot  plead  invalidity  of  mortgage  thereon,  executed  by  herself  and 
husband,  without  showing  that  the  plea  is  for  her  benefit,  or  that  he  paid  her 
full  value,  without  notice,  or  under  agreement  that  he  should  be  permitted  to 
set  up  its  invalidity. 

Cited  in  reference  note  in  80  A.  D.  730,  on  ratification  of  illegal  contracts. 

Cited  in  note  in  49  A.  D.  384,  on  estoppel  of  persons  claiming  under  same 
deed. 

—  Of  infants. 

Cited  in  Sharp  v.  Robertson,  76  Ala.  343,  holding  privies  in  blood  and  in  rep- 
resentation may  avoid  the  voidable  deeds  of  infants;  Veal  v.  Forston,  67  Tex. 
482,  holding  conveyance  by  minor  without  consideration  may  be  avoided  by  his 
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•ok  heir;  SimkinB  y.  Searcy,  10  Tex.  Civ.  App.  406,  32  S.  W.  849,  on  avoid* 
anee  by  privies  in  blood  but  not  privies  in  estate;  Peck  v.  Cain,  27  Tex.  Civ. 
App.  38,  63  S.  W.  177,  holding  after  infant  has  disaffirmed  contract,  any  one 
may  take  advantage  of  such  disaffirmance. 

Cited  in  reference  notes  in  76  A.  D.  418,  on  disaffirmance  of  infant's  deed; 
31  A.  D.  295,  on  right  of  infant  to  avoid  conveyance  on  coming  of  age  or  within 
reasonable  time  thereafter. 

Cited  in  notes  in  41  L.  ed.  U.  S.  762,  on  liability  of  infant  on  contract  rati- 
fied by  him;  18  A.  S.  R.  697,  698,  on  who  may  take  advantage  of  infancy. 

Distinguished   in  Shrock  v.  Crowl,  83   Ind.  243,  holding  plea   of  infancy  by 
infant  mortgagor,  in  suit  against  him  and  his  vendee  to  foreclose,  renders  his 
mortgage  void,  and  separate  answer  by  vendee,  alleging  such  infancy  and  avoid- 
ance, is  good. 
—  Of  Insane  persons. 

Cited  in  Hunt  v.  Rabitoay,  126  Mich.  137,  84  A.  S.  R.  563,  84  N.  W.  59,  hold- 
ing only  privies  in  blood  or  the  legal  representatives  of  deceased  party  can 
avoid  deed  of  insane  grantor;  Tolson  v.  Oardner,  15  Mo.  494,  holding  guardian 
may  avoid  the  voidable  conveyance  of  his  insane  ward;  McAnaw  v.  Tiffin,  143  Mo. 
667,  45  S.  W.  656,  holding  deed  of  insane  person,  made  before  inquest,  voidable 
at  instance  of  guardian,  heirs,  or  legal  representative  only;  Covington  v.  Neftz- 
ger,  140  111.  608,  33  A.  S.  R.  261,  30  N.  £.  764,  holding  suit  to  set  aside  deed 
of  lunatic  must  be  brought  by  conservator;  Clay  v.  Hammond,  199  111.  370,  93  A. 
S.  R.  146,  65  N.  £.  352,  holding  restoration  of  grantor  to  sanity  allows  avoid- 
ance by  either  himself  or  grantee;  Key  v.  Davis,  1  Md.  32,  holding  remainderman 
cannot  avoid  deed  by  first  tenant  in  tail  conveying  land  in  fee,  because  be  was  in- 
sane when  deed  was  executed. 

Cited  in  notes  in  19  L.R.A.  493,  as  to  who  may  disaffirm  deed  made  by  in- 
sane person;  16  E.  R.  C.  739,  on  avoidance  of  contract  of  alleged  insane  per- 
son. 

Distinguished  in  Langley  v.  Langley,  45  Ark.  392,  holding  widow  of  lunatic 
showing  no  interest  in  premises  in  controversy,  cannot  enforce  a  trust  against 
third  person  in  favor  of  her  deceased  husband. 

Prerequisites  to  avoldanoe  of  voidable  deed. 

Cited  in  note  in  19  LJRJ^.  491,  on  necessity  of  restoration  of  consideration 
in  order  to  disaffirm  deed  because  of  grantor's  insanity. 
Mode  of  avoiding  deed. 

Cited  in  Bozeman  v.  Browning,  31  Ark.  364,  on  disaffirmance  of  infant's  con- 
tract by  a  devise. 
Payment  of  mortgage  debt  as  affecting  title. 

Cited  in  Chester  v.  Wellford,  2  Flipp.  347,  Fed.  Cas.  No.  2,662,  holding  title 
cannot  be  set  up  against  the  mortgagor,  after  the  debts  secured  by  it  are  paid ; 
Armitage  v.  Wickliffe,  12  B.  Mon.  488,  holding  the  legal  title  revests  in  the 
mortgagor  when  the  mortgage  debt  is  paid. 

Cited  in  reference  notes  in  54  A.  S.  R.  300;  73  A.  S.  R.  898, — on  effect  of  pay- 
ment of  mortgage  debt;  34  A.  D.  200,  on  what  amounts  to  discharge  of  mort- 
gage;  57  A.  D.  470,  on  effect  of  payment  or  release  of  mortgage  debt  before 
or  after  forfeiture. 
»As  extinguishing  mortgage. 

Cited  in  Bush  v.  Macklin,  87  Ky.  482,  9  S.  W.  420,  holding  payment  of  mort- 
gage debt  extinguishes  the  mortgage  lien  as  against  mortgagor;  Ladue  v.  Detroit 
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A  M.  R.  Co.  13  Mich.  380,  87  A.  D.  750,  holding  paTment,  release,  or  anything 
which  extinguishes  the  debt  extinguishes  the  mortgage;  Fisher  v.  Otis,  3  Chand. 
(Wis.)  83,  3  Pinney  (Wis.)  78,  holding  mortgage  to  secure  note  may  be  ex- 
tinguished by  payment  of  the  note. 

Cited  in  reference  notes  in  51  A.  D.  151 ;  60  A.  D.  550,— on  pajrment  <^  mort- 
gage debt  as  extinguishment  of  mortgage;  41  A.  D.  733,  on  release  of  debt  as 
release  of  mortgage  or  other  security;  38  A.  S.  R.  445,  on  payment  or  release 
of  debt  as  discharging  mortgage;  63  A.  D.  330,  on  effect  of  payment  or  re- 
lease of  mortgage  debt  to  discharge  mortgage. 

Cited  in  note  in  18  E.  R.  C.  577,  on  release  of  debt  as  discharge  of  all  secur- 
ities for  same  and  necessity  of  reconveyance  to  revest  legal  estate  in  mortgagor. 
—  Payment  after  default. 

Cited  in  Shippen  v.  Whittier,  117  III.  282,  7  N.  E.  642,  holding  payment  of  debt 
secured  by  deed  of  trust,  whether  before  or  after  maturity,  extinguishes  power 
of  sale,  and  no  title  passes  by  sale  after  such  payment,  even  to  purchaser  with- 
out notice. 

Disapproved  in  Slaughter  v.  Doe,  67  Ala.  404,  holding  payment  of  mortgage 
after  default  not  a  bar  to  ejectment  by  mortgagee,  where  mortgage  is  silent  as 
to  time  mortgagee  may  take  possession,  or  where  mortgagor's  time  of  possession 
is  expressed  and  has  passed. 
Title  of  mortgagee. 

Cited  in  Walcop  v.  McKinney,  10  Mo.  220,  holding  mortgagee  may  maintain 
ejectment  against  mortgagor. 
Jurisdiction  of  equity  over  land  outside  the  county. 

Cited  in  Jones  v.  Fletcher,  42  Ark.  422,  holding  jurisdiction  to  enjoin  sale  of 
land  imder  a  fraudulent  or  satisfied  mortgage,  or  for  an  account  of  the  amount 
due  on  mortgage,  and  to  cancel  fraudulent  conveyances  of  land,  is  not  confined 
to  county  where  land  is  situated,  but  extends  to  any  county  where  defendants 
can  be  personally  served;  Ralston  v.  Hughes,  13  III.  460,  holding  equity  can  en- 
ter decree  affecting  real  estate  situated  in  any  part  of  the  state,  if  part  of 
such  land  lies  in  coimty  where  suit  is  instituted,  and  the  greater  part  does  not 
lie  in  any  other  county. 
Conformity  of  bill  to  proofs. 

Cited  in  Blandy  v.  Griffith,  Fed.  Cas.  No.  1,520;  Foster  v.  Qoddard,  1  Black,  506, 
17  L.  ed.  228, — ^holding  in  equity  proceedings  the  proofs  and  allegations  must 
agree. 

10  AM.  DEC.  92,  VANADA  v.  HOPKINS,  1  J.  J.  MARSH.  885. 
Construction  of  powers  given  agent. 

Cited  in  Com.  v.  Hawkins,  83  Ky.  246,  holding  power  of  attorney  must  be  con- 
strued to  effectuate  object  of  parties,  if  ascertainable  from  instrument;  Reed  ▼. 
Welsh,  11  Bush.  450,  holding  as  to  manner  of  executing  power  clearly  given,  that, 
if  uncertain,  the  construction  given  by  agent,  if  reasonable,  will  bind  the  prin- 
cipal. 

Cited  in  reference  note  in  42  A.  D.  616,  on  mode  of  construing  agent's  powers. 
Implied  authority  of  agent. 

Cited  in  Camp  v.  Southern  Bkg.  ft  T.  Co.  07  Qa.  582,  25  S.  E.  362,  holding 
party  alleging  that  agency  of  bank  messenger  and  collector  included  notice  to 
principal  of  dissolution  of  certain  partnership  must  prove  the  authority  or  du- 
ty of  messenger  to  impart  information. 
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Cited  iB  referenee  notes  in  39  A.  D.  391,  on  agent's  necessarily  implied  pow- 
er; 71  A.  D.  284,  on  ri^t  of  agent  to  use  necessary  means  to  accomplish  ob- 
ject of  agency. 

Cited  in  notes  in  83  A.  D.  723,  on  authority  to  execute  all  instruments  neces- 
sary to  complete  sale  as  incident  of  power  to  sell;  17  LJl.A.(N.S.)  214,  on  power 
of  real  estate  broker  to  make  contract  of  sale. 
—  Power  to  sell  as  implying  power  to  warrant  or  covenant  for  title. 

Cited  in  Peters  y.  Famsworth,  16  Vt.  155,  40  A.  D.  671,  holding  agent  to 
sell  real  estate  may  bind  his  principal  by  covenants  of  warranty;  Le  Hoy  v. 
Beard,  8  How.  451,  12  L.  ed.  1151,  holding  power  to  sell  land  and  to  execute 
deeds  included  power  to  enter  into  covenant  of  seisin;  Farrell  v.  Edwards,  8  S. 
D.  425,  66  N.  W.  812,  holding  power  of  agent  to  sell  land  binds  principal  to  exe* 
eute  and  deliver  deed  according  to  terms  of  the  contract;  Abbott  v.  Galveston, 
97  Tex.  474,  79  S.  W.  1064,  holding  a  charter  which  empowered  a  city  to  take, 
grant,  and  convey  real  property  for  corporate  purposes  was  sufficient  authority 
for  it  to  convey  with  covenants  of  general  warranty;  Dennis  v.  Ashley,  15  Mo. 
453,  holding  an  authority  to  sell  a  slave  includes  a  power  to  warrant  sound- 
ness of  such  slave. 
Oonstmction  of  deed  executed  by  agent. 

Cited  in  Tenney  v.  East  Warren  Lumber  Co.  43  N.  H.  343,  holding  in  deed  pur- 
porting to  be  executed  by  agent  of  corporation,  if  general  intention  that  the 
corporation  makes  the  grant,  is  apparent,  any  expression  used  inconsistent  with 
that  intention  if  literally  construed  is  to  be  rejected. 
^vdldal  notice  as  to  meaning  of  terms. 

Cited  in  Power  v.  Bowdle,  3  N.  D.  107,  44  A.  S.  R.  511,  21  L.R.A.  328,  54  N. 
W.  404,  holding  symbol  writing,  N.  W.«;  N.  W.*  of  N.  E.«;  N.  E.  8.  W.;  W.«  .S 
W.,  in  assessment  rolls,  are  invalid  as  descriptions  of  parts  of  sections  of  land. 

Cited  in  reference  notes  in  37  A.  D.  84,  on  what  falls  within  judicial  no- 
tice; 37  A.  S.  R.  78,  on  judicial  notice  as  to  meaning  of  words;  44  A.  S.  R.  528, 
on  judicial  notice  as  to  meaning  of  word  in  general  use. 

Cited  in  notes  in  89  A.  D.  691,  on  judicial  notice  as  to  meaning  of  English 
words  and  phrases;   124  A.  S.  R.  46,  on  judicial  notice  of  language,  words  and 
phrases,  and  abbreviations. 
Contract  to  convey  as  Implying  deed  with  covenants. 

Cited  in  Andrews  v.  Word,  17  B.  Hon.  518,  holding  covenant  to  make  title  binds 
covenantor  to  make  title  with  general  warranty;  Dwight  v.  Cutler,  3  Mich.  566, 
64  A.  D.  105,  holding  under  general  contract  to  sell  real  estate,  the  vendor  will  be 
required  to  convey  by  deed  of  general  warranty;  Schultz  v.  Griffin,  121  N.  Y. 
294,  18  A.  S.  R.  825,  24  N.  E.  480,  to  the  same  effect. 

19  AM.  BEO.  lOS,  GRAIG  t.  DURRETT,!  J.  J.  AfARSH.  S65. 
Right  of  jury  to  apply  common  knowledge  of  values. 

Cited  in  Baum  v.  Winston,  3  Met.  (Ky.)  127,  holding  that  where  there  was 
no  proof  of  value  of  labor,  jury  might  find  value  from  their  own  knowledge  of 
business  transaction;  Darby  v.  Knapp,  2  Mo.  App.  486,  holding  same  where 
an  attorney  proves  services  on  account  of  which  he  sues,  but  does  not  prove  their 
value;  Louisville  &  N.  R.  Co.  v.  Mason,  11  Lea,  116,  holding  same  in  action 
against  carrier  for  damages  to  stock,  although  no  witness  has  given  an  opinion 
as  to  value  of  stock  or  amount  of  damages  resulting  from  particular  proved 
injuries. 

Am.  Dec.  Vol.  in.--41. 
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19  AM.  DEC.  104,  LAMPTON  t.  PIUESTON,  1  J.  J.  MARSH.  454. 
Owner's  right  to  property. 

Cited  in  note  in  4  A.  D.  370^,  on  owner's  right  to  claim  property. 
Title  by  accession. 

Cited  in  reference  note  in  33  A.  D.  766,  on  title  by  accession. 

Cited  in  notes  in  44  A.  S.  R.  446,  on  title  by  accession  to  property  taken 
innocently;  64  A.  D.  586,  on  effect  of  bestowing  labor  upon  another's  prop- 
erty. 

—  To  products  of  soil  wrongfully  severed. 

Cited  in  Strubbee  v.  Cincinnati  R.  Co.  78  Ky.  481,  39  A.  R.  251,  holding  own- 
er of  trees  cut  from  his  land  by  trespasser  cannot  be  devested  of  title  thereto,  al- 
though trespasser  converted  them  into  railroad  ties  and  sold  them  to  bona  fide 
purchaser;  United  States  v.  Kelly,  3  Wash.  Ter.  421,  17  Pac.  878,  holding  de- 
fendant liable  for  conversion  of  timber  cut  and  removed  from  public  lands 
and  sold  to  defendants,  who  manufactured  it  into  lumber  without  knowledge  of 
the  trespass;  Lewis  v.  Courtright,  77  Iowa,  190,  41  N.  W.  615,  holding  that 
where  defendant  purchased  right  to  make  hay  of  one  he  believed  authorized 
to  sell  such  right,  land  owner  could  not  recover  value  of  the  cured  hay. 

Cited  in  notes  in  32  L.R.A.  422,  on  title  by  accession  to  crops,  fruit,  and  tim- 
ber, wrongfully  severed;  32  L.R.A.  429,  430,  on  title  by  accession  to  crops,  fruit, 
and  timber,  wrongfully  severed  when  they  are  distinguishable  though  changed 
or  mixed;  32  L.R.A.  431,  432,  on  title  by  accession  to  crops,  fruit,  and  timber, 
wrongfully  severed  when  article  is  changed  by  process. 

19  AM.  DEO.  116,  HUNT  t.  B0TI£R,  1  J.  J.  MARSH.  484. 
New  trial  for  newly  discovered  evidence. 

Cited  in  Daniel  v.  Daniel,  2  J.  J.  Marsh.  52,  refusing  new  trial  for  discovery 
of  witnesses  to  fact  involved  in  issue  and  determined  by  former  trial. 

—  In  equity. 

Cited  in  Snider  v.  Rinehart,  20  Colo.  448,  39  Pac.  408,  holding  that,  to  obtain 
new  trial  in  equity  for  newly  discovered  evidence,  it  must  be  shown  that  the 
evidence  was  not  discovered  in  time  to  have  been  used  in  the  legal  proceeding; 
Bishop  V.  Duncan,  3  Dana,  16,  holding  equity  will  not  allow  trial  for  newly  dis- 
covered evidence  which  relates  only  to  matters  in  issue  at  former  trial,  nor  imleas 
there  was  no  negligence  in  preparation  or  application  for  new  trial  at  law. 
Belief  equity  from  Judgments  at  law  generally. 

Cited  in  reference  notes  in  22  A.  D.  444,  on  power  of  equity  over  judgments  at 
law;  41  A.  D.  628;  72  A.  S.  R.  804, — on  relief  in  equity  from  judgment  at  law; 
24  A.  D.  426,  on  jurisdiction  of  equity  to  direct  new  trial  at  law;  28  A.  D.  36, 
as  to  when  equity  will  grant  new  trial  after  trial  at  law. 

Cited  in  notes  in  21  A.  D.  631,  on  control  of  equity  over  judgments  at  law;  19 
A.  D.  609,  as  to  how  and  when  new  trial  at  law  is  obtainable  in  equity;  54  A.  S. 
R.  260,  on  mode  of  obtaining  and  granting  equitable  relief  against  judgment, 
decree,  or  other  judicial  determination. 

19  AM.  DEO.  120,  LEWIS  t.  HOOVER,  1  J.  J.  MARSH.  500. 
Detinue  for  promissory  notes. 

Cited  in  Hefner  v.  Fidler,  58  W.  Va.  169,  112  A.  S.  R.  961,  3  L.R,A.(N.S.) 
138,  52  S.  E.  513,  holding  one  who  gives  note  for  purdiase  price  cannot  main- 
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tain  detinue  to  recover  such  note,  upon  discovery  of  such  fraiid  a«  would  entitle 
him  to  rescind  the  sale;  Kaul  v.  Henke,  2  Pa.  Dist.  R.  236,  holding  that  remedy 
at  law  exists  for  recovery  of  papers. 

Cited  in  reference  note  in  112  A.  S.  R.  963,  on  detinue  to  recover  note  eviden- 
eing  debt  to  which  plaintiff  has  right  of  property  and  immediate  right  of  pos- 
session. 

Cited  in  notes  in  65  A.  D.  433,  as  to  when  detinue  will  lie;  3  LJLA.(N.S.) 
139,  on  replevin  or  detinue  for  promissory  note. 

19  AM.  DEC.  122,  REED  T.  RICE,  2  J.  J.  MARSH.  44. 
Construction  of  Constitution. 

Cited  in  lord  v.  Dunster,  79  Cal.  477,  21  Pac.  865,  holding  contemporaneous 
exposition  of  state  Constitution,  practised  and  acquiesced  in  for  a  long  period 
fixes  such  construction. 
Amendmeiita  to  OonBtltvtlon. 

Cited  in  reference  notes  in  42  A.  S.  R.  887,  on  amendments  to  Constitution; 
30  A.  D.  466,  on  nature  of  amendments  to  Federal  Constitution. 
Applicability  of  Federal  Constitution  to  states. 

Cited  in  Woodfolk  v.  Nashville  k  C.  R.  Co.  2  Swan,  422,  holding  state  gov- 
ernments not  restricted  by  limitation  of  a  power  expressed  in  general  terms  in 
the  Constitution  of  the  United  'States. 

Cited  in  reference  notes  in  35  A.  D.  626,  on  inapplicability  to  state  courts 
of  amendment  to  Federal  Constitution  as  to  jury  trial;  32  A.  S.  R.  841,  on  effect 
upon  proceedings  of  state  courts  of  articles  4  and  7  of  Amendments  to  United 
States  Constitution. 

Cited  in  note  in  32  A.  S.  R.  644  on  right  of  person  to  protection  of  books  and 
papers  from  examination. 
Power  of  state  as  to  searches  and  selxnres. 

Cited  in  Com.  v.  Watts,  84  Ky.  637,  2  S.  W.  123,  holding  the  Constitution  im- 
pliedly recognizes  the  general  power  of  the  legislature  to  enact  laws  authorizing 
"seizures  and  searches;"  Lincoln  v.  Smith,  27  Vt.  328,  holding  statute  of  state 
prohibiting  traffic  in  intoxicating  liquor  as  a  drink,  and  subjecting  it  to 
seizure,  forfeiture  and  destruction  when  kept  for  that  purpose,  does  not  cod- 
travene  the  Federal  Constitution. 

Cited  in  note  in  101   A.  S.  R.  329,  on  security  from  unlawful  search. 
Snfflclency  of  search  warrants. 

Cited  in  Re  Horgan,  16  R.  I.  642,  18  Atl.  279,  holding  Constitution  requires 
warrant  to  contain  description  reasonably  definite,  but  does  not  require  the  com- 
plaint to  contain  such  description;  Greene  v.  Briggs,  1  Curt.  C.  C.  311,  Fed. 
Cas.  No.  6,764,  holding  statute  authorizing  a  search  and  criminal  prosecution 
upon  a  complaint  against  no  person  in  particular  is  inoperative. 

Cited  in  reference  note  in  86  A.  S.  R.  366,  on  essentials  of  search  warrant. 

Cited  in  note  in  40  A.  D.  666,  on  search  warrants;  101  A.  S.  R.  331,  332,  on 
designation  of  place  as  requisite  of  search  warrant. 
liiablllty  for  executing  Illegal  process. 

Cited  in  Hunt  v.  Ballew,  9  B.  Mon.  390,  holding  that,  where  warrant  issues 
by  legal  authority,  having  jurisdiction,  the  officer  and  those  acting  under  him, 
are  protected  in  its  execution,  if  they  act  within  their  duty;  Rodman  v.  Har- 
oourt,  4  B.  Mon.  224,  holding  a  constable  may  justify  under  execution  issued  by 
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one  who  holds  commission  and  has  qualified  as  a  justice  of  the  peace,  though  such 
person  be  not  a  de  jwre  officer,  and  could  not  himself  justify  issuing  the  execu- 
tion as  such;  Melcher  v.  Scruggs,  72  Mo.  406,  on  the  personal  indignity  inflicted 
imder  unlawful  search  warrant. 

Cited  in  reference  note  in  49  A.  D.  647,  on  personal  liability  of  person  acting 
as  officer  without  color  of  right. 
—  Of  persons  assisting  officer  by  compnlslon. 

Cited  in  Firestone  v.  Rice,  71  Mich.  377,  15  A.  S.  R.  266,  38  N.  W.  885,  hold- 
ing response  to  call  of  known  officer  to  assist  in  making  an  arrest,  a  good  de- 
fense in  suits  for  trespass  and  false  imprisonment;  Watson  v.  State,  83  Ala. 
62,  3  So.  441,  holding  under  statute  that  bystander  assisting  officer  on  demand 
is  not  criminally  responsible  where  the  officer  is  trespasser  in  making  arrest. 

Cited  in  notes  in  67  A.  S.  R.  421,  on  arrest  by  private  citizen  aiding  officer 
as  false  imprisonment;  14  L.R.A.(N.S.)  1126,  on  liability  for  assisting  in  un- 
lawful arrest  or  subsequent  detention;  44  A.  S.  R.  138,  on  power  of  sheriff  to 
call  posse  comitatus;  61  A.  D.  154,  on  relative  power  and  duty  of  private  per- 
sons and  officers  to  effect  arrest. 

19  AM.  DEC.  126,  MARSHAIili  T.  TENANT,  2  J.  J.  MARSH.  155. 
Proof  of  bill  pro  confesso. 

Cited  in  Hazard  v.  Durant,  12  R.  I.  99,  holding  that  if  bill  pro  confesso  in  un- 
certain in  its  allegations,  or  requires  the  taking  of  an  account,  the  court  will 
not  proceed  to  final  decree  without  proof;  Harrison  v.  Kramer,  3  Iowa,  543, 
holding  all  distinct  and  positive  allegations  are  to  be  taken  as  true,  but,  if  the 
allegations  are  indefinite,  or  demand  uncertain,  the  certainty  requisite  to  decree 
must  be  afforded  by  proof. 

Cited  in  reference  note  in  81  A.  D.  244,  on  confessed  bill  being  no  ground  for 
decree  if  allegations  are  destitute  of  precision. 

19  AM.  DEO.     128,  MORTON  v.  SANDERS,  2  J.  J.  BfARSH.   192. 
Possessory  rights  under  levy  on  land. 

Cited  in  Addison  v.  Crow,  5  Dana,  271,  holding  that  by  a  levy,  the  officer  ac- 
quires no  possession  of,  and  incurs  no  responsibility  for,  preservation  of  land. 
Motion  for  restitution  of  possession  of  land. 

Cited  in  Frank  v.  Hickman,  7  J.  J.  Marsh.  635,  holding  motion  to  restore  pos- 
session improper,  where  judgment  for  plaintiff  in  ejectment  has  been  reversed 
and  tenant  appears  to  be  out  of  possession,  if  the  record  does  not  show  habere 
facias  issued,  or  eviction  by  a  writ. 
Doctrine  of  relation. 

Cited  in  note  in  58    A.  D.  58,  on  relation  back  of  sheriff's  deeds. 

19  AM.  DEC.  181,  FEEMSTER  t.  MARKHAM,  2  J.  J.  MARSH.  SOS. 
Recovery  back  of  payments  made. 

Cited  in  reference  notes  in  27  A.  D.  641;  31  A.  D.  619;  33  A.  S.  R.  689,— on 
right  to  recover  back  voluntary  payments;  40  A.  D.  581,  as  to  whether  pay- 
ments voluntarily  made  can  be  recovered;  45  A.  D.  171,  on  right  to  recover 
money  paid  under  mistake  of  fact;  27  A.  D.  489,  on  recovery  back  of  money 
paid  under  mistake  or  in  ignorance  of  essential  fact. 
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19  AM.  DBO.  1S5»  TATI^OR  t.  XjETWIS,  2  J.  J.  MARSH.  400. 
OoocIvslTeiaess  of  ofllcer's  return  as  to  senrice  of  process. 

Cited  in  Skoffei  y.  Menifee,  4  Dana,  160,  holding  return  conclusive  as  between 
the  pieties,  unless  procured  by  the  fraud  of  one  of  them,  and  that  its  verity  can- 
not be  attacked  collaterally;  May  y.  Jameson,  11  Ark.  368,  holding  return  con- 
elusiye;  Meyer  v.  Wilson,  166  Ind.  661,  76  N.  £.  748,  holding  false  and  fraud- 
ulent return  of  service,  not  conclusive  when  no  service  was  made;  Stevenson  v. 
Floumoy,  80  Ky.  661,  13  S.  W.  210,  holding  that,  where  record  shows  that  de- 
fendant was  before  the  court,  he  cannot  show  that  he  was  not  served  with  proc- 
ess or  did  not  enter  his  appearance;  Smoot  v.  Judd,  184  Mo.  608,  83  S.  W.  481, 
holding  return  conclusive  upon  parties  and  not  subject  to  attack  in  the  case  in 
which  made,  either  before  or  after  judgment;  Stewart  v.  Stewart,  27  W.  Va.  167, 
holding  where  sheriff  has  returned  process  served  upon  defendants,  and  final 
decree  has  been  entered  after  bill  confessed,  one  of  such  defendants  cannot  attack 
such  return  to  show  the  process  was  served  in  another  state. 

Annotation  cited  in  Ruff  v.  Elkin,  40  S.  C.  60,  18  S.  £.  220,  holding  return 
contradictable  by  infant  as  to  service  upon  him. 

Cited  in  reference  note  in  33  A.  S.  R.  662,  as  to  conclusiveness  of  officer's  re- 
turn of  process. 

Cited  in  note  in  124  A.  S.  R.  767,  on  conclusiveness  of  sheriff's  return  of  serv- 
ice of  summons  and  remedies  of  persons  injured  thereby. 

Distinguished  in  Nietert  v.  Trentman,  104  Ind.  390,  4  N.  E.  306,  holding  in 
proceeding  to  set  aside  default  judgment,  plaintiff  may  show  that  summons  was 
not  served  upon  him,  notwithstanding  sheriff's  return  shows  service  by  read- 
ing; Bowyer  v.  Knapp,  16  W.  Va.  277,  holding  return  of  service  of  notice  to 
take  depositions,  subject  to  contradiction  by  parol  in  the  case  in  which  such  no- 
tice was  returned. 

—  Impeachment  in  suit  to  aTold  Judgment. 

Cited  in  Thomas  v.  Ireland,  88  Ky.  681,  21  A.  S.  R.  356,  11  S.  W.  663,  holding 
return  cannot  be  impeached  in  a  proceeding  to  set  aside  a  judgment  authorized 
by  such  return;  Bramlett  v.  McVey,  91  Ky.  161,  16  S.  W.  49;  Doty  v.  Deposit 
Bldg.  &  L.  Asso.  103  Ky.  710,  43  L.R.A.  661,  46  S.  W.  219,— holding  that  by 
statute  return  cannot  be  attacked  without  allegation  of  fraud  of  party  benefited 
thereby,  or  mistake  by  officer;  Francis  v.  Lilly,  124  Ky.  230,  98  S.  W.  996, 
holding  in  a  direct  attack  upon  judgment  by  suit  to  set  it  aside,  the  truth  may 
be  shown  against  sheriff's  return  of  service. 

Annotation  cited  in  Johnson  v.  H.  P.  Gregory  &  Co.  4  Wash.  109,  31  A.  S. 
R.  907,  29  Pac.  831,  holding  return  may  be  assailed  in  proceeding  to  set  aside 
judgment  and  execution  sale  against  defendant  by  default,  upon  false  return  by 
sheriff,  without  forcing  defendant  to  proceed  directly  against  officer  lor  dam- 
ages. 

Cited  in  reference  note  in  26  A.  S.  R.  821,  on  conclusiveness  of  recitals  in 
judgments  of  service  of  process. 

—  Facts  concluded  by  return. 

Cited  in  Splahn  v.  Gillespie,  48  Ind.  397,  holding  return  evidence  of  facts 
stated  therein  only  when  such  facts  are  official  acts  done  in  usual  course  of 
proceedings;  McClung  v.  McWhorter,  47  W.  Va.  160,  81  A.  S.  R.  785,  34  S.  E. 
740,  holding  return  cannot  be  contradicted  by  the  parties  or  their  privies  as  to 
facts  stated  therein,  required  by  law,  unless  party  colludes  with  the  officer  to 
make  a  false  return. 
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Relief  against  Jadgment  generally. 

Annotation  cited  in  Hauswirth  v.  Sullivan,  6  Mont.  203,  9  Pac.  798,  on  grant- 
ing equitable  relief  from  judgment  against  one  over  whom  the  court  never  ac- 
quired jurisdiction,  where  there  is  an  adequate  remedy  in  the  original  case. 

Cited  in  reference  notes  in  19  A.  S.  R.  218,  on  judgments  void  for  want  of 
jurisdiction;  43  A.  S.  R.  348,  on  vacation  of  judgment  for  want  of  jurisdiction; 
31  A.  S.  R.  910,  on  action  to  set  aside  judgment  rendered  without  service  of 
process;  42  A.  D.  669,  on  relief  in  equity  against  judgment  at  law  without  serv- 
ice on,  or  appearance  of,  defendant. 

Cited  in  notes  in  23  A.  S.  R.  117,  on  collateral  attacks  upon  judgments;  64 
A.  S.  R.  245,  on  effect  of  want  of  jurisdiction  on  right  to  equitable  relief  against 
judgment,  decree,  or  other  judicial  determination. 

—  In  case  of  false  return  of  process. 

Cited  in  Graham  v.  Loh,  32  Ind.  App.  183,  69  N.  E.  474,  holding  action  to 
vacate  judgment  predicated  on  false  return  of  officer  serving  the  summons,  but 
not  charging  holder  of  judgment  with  fraud  in  obtaining  it,  cannot  be  main- 
tained. 

Annotation  cited  with  special  approval  in  Huntington  v.  Cronter,  33  Or.  408, 
72  A.  S.  R.  726,  54  Pac.  208,  holding  equity  has  jurisdiction  to  enjoin  the  en- 
forcement of  a  judgment  at  law  based  on  false  return  of  service  of  summons. 

Cited  in  reference  notes  in  32  A.  D.  176,  on  judgment  based  on  false  return 
of  service  of  process;  25  A.  D.  239,  on  judgment  at  law  based  on  false  return  of 
service  of  process;  3  A.  S.  R.  630,  on  conclusiveness  of  judgment  based  on  false 
return  of  process;  40  A.  S.  R.  496,  on  vacation  of  judgment  founded  on  false 
return  of  process;  13  A.  S.  R.  220,  as  to  relief  against  judgments  based  on  false 
return  of  officers. 

Cited  in  note  in  124  A.  S.  R.  766,  on  relief  in  equity  from  judgment  or  de- 
cree in  absence  of  meritorious  defense  where  jurisdiction  depended  on  false  re- 
turn of  service  by  officer. 

—  Injunction  against. 

Cited  in  notes  in  31  L.R.A.  201,  on  injunctions  against  judgments  for  want 
of  jurisdiction  or  which  are  void;  31  L.R.A.  209,  on  injunction  against  judgment 
void  or  without  jurisdiction  for  lack  of  service  required  by  law;  32  L.RJ^.  327, 
on  general  equitable  jurisdiction  as  to  injunction  against  judgment  where  there 
is  a  remedy  at  law. 
Record  acts  of  officer  concluding  parties. 

Cited  in  Kelly  v.  Lank,  7  B.  Mon.  220,  holding  forfeited  delivery  bonds  having 
the  force  of  judgments  cannot  be  questioned  collaterally. 

19  AM.  DEO.  189,  FITZHUGH  v.  CROGHAN,  2  J.  J.  MARSH.  429. 

Followed  without  discussion  in  Applegate  v.  Gracy,  9  Dana,  215;   Gray  ▼. 
Patton,  2  B.  Mon.  12. 
Meaning  and  effect  of  covenant  of  seisin  or  warranty. 

Cited  in  Brandt  v.  Foster,  5  Iowa,  287,  holding  it  means  seised  of  indefeasible 
estate  and  is  regarded  as  covenant  for  title  and  right;  Coleman  v.  Clark,  80 
Mo.  App.  339;  Allen  v.  Allen,  48  Minn.  462,  51  N.  W.  478, — ^holding  it  broken 
where  covenantor  has  not  the  possession,  right  of  possession,  and  the  complete 
legral  title;  Evans  v.  Fulton,  134  Mo.  663,  36  S.  W.  230,  holding  it  broken  where 
land  conveyed  is  held  adversely  to  grantor;  Curtis  v.  Brannon,  98  Tenn.  153,  69 
L.R.A.  760,  38  S.  W.  1073,  holding  it  an  assurance  to  vendee  that  vendor  has  the 
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very  estate,  in  quantity  and  quality,  which  deed  purports  to  convey,  and,  if 
not  true,  is  instantly  broken  and  immediate  right  of  action  accrues;  Mercantile 
Trust  Co.  V.  South  Park  Residence  Co.  94  Ky.  271,  22  S.  W.  314,  holding  it 
satisfied  only  by  transfer  of  an  indefeasible  title,  and  is  technically  broken 
when  made  if  title  be  defeasible;  Moore  v.  Johnston,  87  Ala.  220,  6  So.  50, 
holding  public  easement  or  other  equitable  encumbrance  not  breach  of  covenant 
of  seisin. 

Cited  in  reference  notes  in  22  A.  D.  784,  on  covenants  of  warranty;  43  A.  D. 
597,  on  effect  of  covenant  of  seisin. 

Cited  in  notes  in  47  A.  D.  570,  on  covenants  of  seisin;  125  A.  S.  R.  444,  on 
what  is  a  covenant  of  seisin;  125  A.  S.  R.  445,  on  what  satisfies  a  covenant  of 
seisin;  125  A.  S.  R.  446,  on  covenant  of  seisin  as  synon3rmous  with  covenant  of 
right  to  convey;  125  A.  S.  R.  448,  as  to  covenant  of  seisin  running  with  the 
land;  82  A.  S.  R.  685,  on  covenants  of  seisin  and  right  to  convey  running  with 
the  land;  82  A.  S.  R.  687,  689,  on  covenants  of  warranty  and  of  quiet  enjoy- 
ment running  with  the  land. 
Validity  of  deed  lacking  attestation,  acknowledgment,  or  record. 

Cited  in  Floyd  v.  Ricks,  14  Ark.  286,  58  A.  D.  374,  holding  a  deed  delivered, 
passes  title  as  between  parties,  although  neither  acknowledged  nor  recorded; 
Stirman  v.  Cravens,  29  Ark.  548,  holding  unacknowledged  and  unattested  deed, 
with  possession,  conferred  equitable  interest  under  which  grantee  was  entitled 
to  possession;  Bussing  v.  Crain,  8  B.  Mon.  593,  holding  by  statute,  a  mortgage 
valid  from  time  it  is  deposited  for  record,  without  actually  recording  it. 

Cited  in  reference  notes  in  31  A.  D.  283,  on  validity  of  unrecorded  instru- 
ments as  between  the  parties;  24  A.  D.  556,  on  validity  of  deed  as  between 
parties  without  attestation,  acknowledgment,  or  recordation. 

Cited  in  notes  in  4  L.R.A.  334,  on  necessity  of  acknowledging  and  attesting 
deed;  27  L.  ad.  U.  S.  642,  on  record  of  deed  and  its  necessity  and  effect. 
Proof  of  attested  Instruments. 

Cited  in  note  in  35  L.R.A.  326,  328,  on  necessity  of  calling  subscribing  wit- 
nesses to  prove  attested  instnunents,  where  they  cannot  be  procured. 
Presumption  of  grant  from  lapse  of  time. 

Cited  in  Demeyer  v.  Legg,  18  Barb.  14,  presuming  grant  from  contract  to 
sell  land,  possession  thereunder  by  vendee,  and  payment  of  the  purchase  money. 

Cited  in  reference  notes  in  G9  A.  D.  504,  as  to  how  title  by  prescription  may 
be  established;   39   A.   D.   686,   on   presumption   of  grant  from   long  continued 
adverse  possession;   61  A.  D.  304,  on  adverse  possession  for  time  prescribed  by 
statute  of  limitations  tolls  owner's  right  of  entry  and  gives  title. 
Covenants  of  general  warranty  or  for  quiet  enjoyment. 

Cited  in  Price  v.  Hubbard,  8  S.  D.  92,  65  N.  W.  436,  holding  them  pros- 
pective and  not  broken  without  eviction. 

—  Breach  of. 

Cited  in  reference  notes  in  26  A.  D.  190;  50  A.  D.  766, — on  what  constitutes 
breach  of  covenant  of  seisin;  25  A.  D.  221;  36  A.  D.  352;  39  A.  D.  322;  49 
A.  D.  447, — on  necessity  for  eviction  to  maintenance  of  action  for  breach  of 
covenant  of  warranty;  20  A.  D.  CSS,  as  to  when  covenant  of  warranty  is  broken 
and  damages  on  breach. 

Cited  in  notes  in  125  A.  S.  R.  451,  452,  as  to  what  constitutes  a  breach  of 
covenant  of  seisin;  125  A.  S.  R.  453,  on  existence  of  encumbrance  as  breach  of 
covenant  of  seisin;    125  A.  S.  R.   453,  on  existence  of  dower   right  as  breach 
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of  covenant  of  seisin;    125  A.  S.  R.  450,  on  breach  of  covenant  of  seisin  as 
nonassignable  chose  in  action;    17  L.R.A.(N.S.)    1183,  on  necessity  of  e^riction 
to  maintenance  of  action  for  breach  of  covenant  of  seisin  or  right  to  convey; 
53  A.  S.  R.  110,  on  breach  of  covenant  for  quiet  enjoyment  in  deed. 
Possession  of  land  as  notice. 

Cited  in  Moreland  v.  Lemasters,  4  Blackf.  383,  holding  occupancy  of  estate 
by  third  person,  with  or  without  knowledge  of  it  by  purchaser  of  title,  is  con- 
structive notice  to  him. 
Record  or  judgment  as  evidence. 

Cited  in  reference  notes  in  43  A.  D.  180,  on  record  of  former  suit  as  evidence 
against  one  not  a  party;  37  A.  D.  620,  on  judgment  in  ejectment  as  evidence 
against  warrantor. 

19  AM.  DEO.  15a,  BOBBINS  t.  TREADWAY,  2  J.  J.  MARSH.  540. 
Discretion  of  oonrt  as  to  amendments. 

Cited  in  Emanuel  v.  Cocke,  6  Dana,  212,  holding  decisions  of  inferior  courts 
as  to  filing  or  withdrawing  pleas  and  making  up  issues  will  not  be  overruled 
pn  appeal,  unless  there  has  been  an  obvious  abuse  of  sound  discretion. 

Cited  in  reference  notes  in  34  A.  D.  105,  on  amendments;  35  A.  D.  735,  on 
amendment  of  pleadings;    56  A.  D.   350;   64  A.  D.  355;    71   A.  S.   R.  68,— on 
discretion  of  court  as  to  allowing  amendments;   58  A.  D.  392,  on  amendments 
being  largely  within  discretion  of  nisi  prius  court. 
Words  actionable  per  se. 

Cited  in  reference  note  in  64  A.  S.  R.  177,  on  what  constitutes  libel. 
—  Respecting  officers. 

Cited  in  Augusta  Evening  News  v.  Radford,  91  Ga.  494,  44  A.  S.  R.  53,  20 
L.R.A.  533,  17  S.  E.  612,  holding  libelous  newspaper  articles  charging  constable 
with  soliciting  business  for  the  magistrates'  courts,  by  inducing  persons  tried 
in  recorders'  courts  to  sue  out  unnecessary  warrants,  for  the  corrupt  purpose 
of  increasing  his  fees  as  constable;  Cotulla  v.  Kerr,  74  Tex.  89,  15  A.  S.  R. 
819,  11  S.  W.  1058,  holding  as  to  publication  attacking  an  officer  that  the 
charge  must  be  such  that,  if  true,  it  would  be  cause  for  his  removal  from  ofQce; 
Spier ing  v.  Andrae,  45  Wis.  330,  30  A.  R.  744,  holding  words  characterizing 
a  justice  of  the  peace  as  "a  damned  fool  of  a  justice"  are  actionable  per  se. 

Cited  in  reference  notes  in  37  A.  D.  36,  on  libel  by  piiblications  conc*»-ning 
public  officials;  76  A.  D.  282,  as  to  when  publications  concern  Ing  public  officers 
are  libelous. 

Cited  in  note  in  116  A.  S.  R.  815,  on  character  of  words  imputing  corruption 
or  unfitness  for  office  as  libelous  per  se. 
Admissibility  of  opinion  or  repnte. 

Cited  in  Sullivan  v.  Hugly,  32  Ga.  316,  holding  a  witness  will  not  be  per> 
mitted  to  prove  the  opinions  of  others  on  any  question;   Barker  v.  Pope,  91 
N.  C.   165,  holding  opinions  of  persons  not  witnesses  incompetent  as  to  one's 
capacity  to  make  will. 
Damages  for  libel. 

Cited  in  note  in  15  A.  S.  R.  350,  on  elements  increasing  or  mitigating  dam- 
ages for  newspaper  libel. 
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!•  AM.  DB€.  157,  CRAIG  t.  MARTIN,  S  J.  J.  MARSH.  50. 
Specific  performance  acainst  purchaser  in  possession  after  default. 

Cited  in  Boyce  y.  Pritchett,  6  Dana,  231,  holding  that  the  vendee  being  in 
possession,  equity  will,  upon  application  of  administrator  and  heirs  of  yendor. 
decree  a  specific  performance,  although  time  fixed  in  contract  for  conveying 
has  elapsed,  where  the  vendor  was  prevented  by  insanity  and  death  from  con- 
veying, and  his  heirs  have  been  prevented  from  doing  so  by  their  infancy. 

Cited  in  reference  note  in  34  A.  D.  112,  as  to  when  default  of  negligence  is 
ground  for  refusal  of  specific  performance. 

Cited  in  note  in  28  A.  D.  429,  as  to  when  specific  performance  will  be  de- 
creed against  vendee. 

Time  aa  of  essence  of  contract. 

Cited  in  reference  notes  in  28  A.  D.  615,  as  to  when  time  is  not  of  the  essence 
of  a  contract;  43  A.  D.  58;  54  A.  D.  490, — on  time  as  of  essence  of  contract 
in  equity. 

Cited  in  note  in  50  A.  D.  676,  on  time  as  of  essence  of  contract  for  sale  of  land. 
Right  to  rescind  purchase  of  land. 

Cited  in  Fletcher  v.  Wilson,  Smedes  k  M.  Ch.  376,  holding  rescission  of  a 
contract  for  alleged  defect  of  title  will  not  be  granted,  where  a  perfect  title 
may  be  had  and  ao  fraud  is  proved;  Browne  v.  Starke,  3  Dana,  316,  holding 
that  vendor  seeking  relief  against  a  judgment  on  his  title  bond  cannot  rely  on 
the  delinquency  of  his  adversary;  he  must  show  that  he  was  not  in  default 
himself,  or,  if  in  default,  that  it  has  been  caused  by  act  of  defendants. 
Allowance  for  rents  or  Improvements  on  rescission. 

Cited  in  Prather  v.  Foote,  1  Disney  (Ohio),  434,  on  right  of  bona  fide  pur- 
chaser who  has  increased  value  of  estate  by  improvements  to  compensation 
therefor. 

Cited  in  reference  notes  in  96  A.  D.  168,  as  to  when  one  in  possession  of 
land  is  liable  for  rents;  78  A.  D.  53,  on  right  of  vendee  to  recover  for  im- 
provements. 

Cited  in  notes  in  81  A.  S.  R.  191,  on  improvements  on  property  sold  at 
private  sale  and  allowance  therefor;  81  A.  S.  R.  191,  on  improvements  on 
property  sold  at  private  sale  and  allowance  therefor. 

19  AM.  DEC.  162,  READING  T.  PRICE,  8  J.  J.  MARSH.  61. 

Validity  and  conclusiveness  of  Judgment. 

Cited  in  reference  notes  in  73  A.  S.  R.  524,  on  judgment  as  a  bar;  35 
A.  D.  421,  as  to  when  judgments  are  void. 

Cited  in  notes  in  11  A.  S.  R.  821,  on  validity  of  judgments  rendered  without 
jurisdiction;  48  A.  D.  270,  on  necessity  of  notice  in  judicial  proceedings. 

19  AM.  DEC.  164,  BUIiliOCK  t.  POTTINGER,  8  J.  J.  MARSH.  94. 
Breach  of  contract. 

See  McCreery  v.  Green,  38  Mich.  172,  holding  inability  to  perform  a  contract 
caused  by  party's  own  default,  not  a  release  from  his  obligation;  Bolles  v. 
Sachs,  37  Minn.  315,  33  N.  W.  862,  holding  that  purchasers  of  a  business  who 
agreed  to  pay  a  certain  sum  out  of  moneys  collected  on  transferred  accounts^ 
but  who  sold  same  before  collection,  became  at  once  liable  to  pay. 
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19  AM.  DEC.   166,  PHIIiLIPS  v.  HARRISS,  8  J.  J.  MARSH.   122. 

Followed  without  discussion  in  McKee  y.  Walker,  3  J.  J.  Marsh.  195. 
When  repleyln  maintainable. 

Cited  in  reference  note  in  20  A.  D.  606,  on  right  to  maintain  replevin. 

Cited  in  note  in  80  A.  S.  R.  743,  as  to  when  replevin  or  claim  and  delivery 
is  sustainable. 
Replevin  of  property  in  custody  of  law. 

Cited  in  Reynolds  v.  Sallee,  2  B.  Hon.  18,  holding  defendant  in  execution 
cannot  bring  replevin,  although  property  may  be  exempt. 

Annotation  cited  in  Prescott  v.  Starkey,  71  Vt.  118,  41  Atl.  1021,  on  right 
of  stranger  to  writ  of  execution  to  replevy  property  frwn  sheriff. 

Cited  in  reference  notes  in  88  A.  D.  734,  en  replevin  for  goods  taken  in  ex- 
ecution or  attachment;  40  A.  D.  204,  on  replevin  against  officer  for  goods  taken 
under  legal  process;  54  A.  D.  245,  on  replevin  against  sheriff  for  property  taken 
on  execution  from  possession  of  judgment  debtor;  91  A.  D.  432,  on  trespass. 
trover,  and  replevin  as  concurrent  remedies  for  wrongful  taking  of  goods. 

Cited  in  notes  in  13  L.R.A.  408,  on  right  to  replevin  property  in  legal  cus- 
tody;  9  A.  D.   107,  on  replevin  of  goods  in  officer's  hands;   75  A.  D.  646,  on 
replevin  by  debtor  whose  exemption  rights  have  been  disregarded. 
Liability  for  wrongful  levy. 

Cited  in  notes  in  39  A.  D.  512,  on  sheriff >  liability  for  levying  on  stranger's 
goods;  95  A.  8.  R.  125,  on  remedies  available  against  sheriffs,  constables,  and 
marshals  for  seizing  property  of  third  persons. 
Wbat  oonstitntes  a  contempt. 

Cited  in  reference  notes  in  42  A.  D.  162,  on  what  is  contempt  of  court;  44 
A.  D.  780,  on  contempt  of  execution  defendant  in  replevying  property  levied 
upon;  66  A.  S.  R.  642,  on  replevin  of  property  in  custody  of  law  as  a  contempt 

Possession  of  bailee. 

Cited  in  reference  note  in  82  A.  D.  147,  as  to  when  possession  of  bailee  is 
possession  of  bailor. 

liiabllity  of  bailee. 

Cited  in  reference  note  in  69  A.  D.  121,  on  liability  of  bailee  for  using  bailed 
property  contrary  to  bailment. 
Effect  of  verdict  of  sheriff^s  Jury  on  trial  of  right  of  property. 

Cited  in  Capital  Lumbering  Co.  v.  Hall,  9  Or.  93,  holding  that  under  statute 
verdict  adverse  to  claimant  is  a  bar  to  subsequent  action  by  him  against  the 
sheriff  to  recover  possession  of  the  property. 
Depreciation  of  property  seized. 

Cited  in  note  in  69  L.R.A.  286,  on  depreciation  of  property  seized  under  replevin 

19  AM.  DEO.  175,  BAILEY  v.  TATLOR,  8  MART.  N.  S.  124. 
Forcible  entry  and  detainer. 

See  Luling  v.  Sheppard,  112  Ala.  588,  21  So.  352,  holding  it  no  defense  in 
forcible  entry  and  unlawful  detainer  that  defendant  acted  as  agent  and  not  in 
his  own  right;  Oklahoma  City  v.  Hill,  4  Okla.  521,  46  Pac.  568,  holding  that 
forcible  entry  and  detainer-  lies  against  a  city,  though  owner  of  the  premises, 
where  its  officials  took  possession  thereof  while  plaintiffs  were  under  arrest 
after  being  wrongfully  ejected  by  sheriff. 
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!•  AM.  DEC.  176,  BRAND  T.  DAUNOT,  8  MART.  N.  S.  15». 
Inconsistent  description  in  deed. 

Cited  in  Gormley  v.  Oakey,  7  La.  452,  holding  that  known  and  definite  bound- 
aries will  control  statement  of  quantity;  Riley  y.  Griffin,  16  Ga.  141,  60  A.  D. 
726,  holding  that  monuments  prevail  over  courses  and  distances;  Prejean  v. 
Giroir,  19  La.  422;  Ragan  v.  Gwinn,  19  La.  Ann.  133;  Saulet  ▼.  Trepagnier, 
2  Rob.  (La.)  357, — holding  that,  when  a  sale  is  made  with  reference  to  known 
and  definite  boundaries,  a  deficiency  in  quantity  does  not  entitle  purchaser  to 
A  rescission  of  sale  or  administration  of  price. 

Cited  in  reference  notes  in  31  A.  D.  227,  on  inconsistent  descriptions  in  deed; 
42  A.  D.  410,  on  repugnant  clauses  in  description  in  deed. 

Cited  in  note  in  4  L.RJL.  426,  on  descriptions  in  deeds. 
Parol  evidence  to  sliow  mistake  in  description. 

Cited  in  Levy  t.  Ward,  33  La.  Ann.  1033,  holding  parol  evidence  admissible 
to  establish  a  clerical  error  in  the  description  of  property. 

19  AM.  DBO.  177,  MTLES  T.  ODEIN,  8  MART.  N.  S.  214. 
Wliat  law  governs  contracts. 

Cited  in  reference  notes  in  31  A.  D.  270,  on  law  governing  contract;  37 
A.  D.  420,  on  what  law  governs  vfilidity  of  contract;  27  A.  D.  141,  on  law 
governing  construction  of  contract;  26  A.  D.  491,  on  law  governing  interpreta- 
tion, construction,  and  validity  of  contracts;  10  A.  S.  R.  69S,  as  to  what  law 
governs  the  construction  and  enforcement  of  contracts;  26  A.  D.  178,  on  con- 
flict of  laws  as  to  transfers;  28  A.  S.  R.  435,  on  law  governing  contracts 
respecting  personalty;  61  A.  D.  172,  on  rights  and  liabilities  of  parties  to 
contract  governed  by  law  of  place  of  contract. 

Cited  in  note  in  64  L.R.A.  360,  on  conflict  of  laws  as  to  necessity  of  refiling 
or  rerecording  chattel  mortgage  in  state  to  which  property  is  removed. 
Protection  of  pnrcliaser  by  recording  act. 

Cited  in  Zollikoffer  v.  Briggs,  19  La.  521,  holding  a  slave  held  by  a  deed 
of  trust  not  recorded  in  this  state,  to  which  the  slave  is  removed,  is  liable  to 
seizure  by  a  creditor  of  the  original  owner. 

Distinguished  in  Beaulieu  v.  Monin,  50  La.  Ann.  732,  23  So.  937,  holding  a 
possessor  under  a  title  void  on  its  face,  because  violative  of  a  prohibitory  law, 
not  entitled  to  protection  of  recording  act. 
Bona  fide  pnrcliaser  from  fraudulent  vendor. 

Cited  in  Blanchard  v.  Castillo,  19  La.  362,  holding  that  a  bona  fide  purchaser 
without  notice  is  not  affected  by  the  fraud  of  his  vendor,  who  has  legal  title 
to  property. 

Cited  in  reference  notes  in  28  A.  D.  207,  on  protection  of  bona  fide  purchaser 
under  fraudulent  conveyance;  83  A.  D.  122,  on  protection  of  bona  fide  pur- 
chasers for  valuable  consideration;  25  A.  D.  108,  on  protection  of  bona  fide 
purchaser  without  notice  of  fraud  from  one  who  was  a  party  to  the  fraud. 

Cited  in  notes  in  25  A.  D.  613,  on  right  of  bona  fide  purchaser  from  fraud- 
ulent  purchaser;    23   A.   D.   614,   on   protection   of   bona  fide   purchaser   from 
fraudulent  purchaser  at  sheriff's  sale. 
Purchaser  at  execution  sale. 

Cited  in  Frost  v.  McLeod,  19  La.  Ann.  69,  holding  title  of  purchaser  at  execution 
sale  not  devested  by  reversal  of  judgment  on  which  execution  issued. 
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Interest  allowable  on  money  withheld. 

Cited  in  Jiovellina  v.  Minor,  1  La.  72,  holding  that,  where  property  producing^ 
fruits  is  sold  on  credit,  the  Tendee  owes  no  interest  until  after  a  delay  of  payment. 

Cited  in  note  in  51  A.  D.  277,  on  allowance  of  interest. 

Distinguished  in  Ball  t.  LeBreton,  19  La.  147,  holding  that,  where  property 
producing  fruit  is  sold  and  payment  of  purchase  price  is  suspended  until  certain 
defects  in  title  are  cured,  interest  will  be  allowed,  where  vendee  enjoys  fruits 
during  such  suspension  of  payment;  Morris  y.  Cain,  39  La.  Ann.  712,  2  So.  418, 
holding  that  under  the  statute  a  purchaser  of  mortgaged  property  at  a  judicial 
sale,  luder  proceedings  taken  for  the  collection  of  one  of  a  series  of  mortgages 
notes,  not  liable  for  interest  on  surplus  until  after  demand. 
—  Payment  withheld  becanse  of  doubt  as  to  payee. 

Cited  in  Rowlett  v.  Shepherd,  4  La.  86,  holding  tender  of  money  to  creditor 
not  necessary  to  enable  debtor  to  resist  the  payment  of  interest,  in  ease  of 
such  doubt. 

Distinguished  in  Rightor  v.  Slidell,  3  Rob.  (La.)   375,  where  maker  of  a  note 
denied  indebtedness  and  was  held  not  exempt  from  interest  on  ground  of  im- 
certainty  as  to  payee. 
Taking  advantage  of  own  error. 

Cited  in  Newman  v.  Scarborough,  115  La.  860,  112  A.  S.  R.  278,  40  So.  248, 
holding  that  a  person  cannot  visit  upon  another  the  consequences  of  his  own  error. 

19  AM.  DBC.  184,  RE£LS  ▼.  KNIGHT,  8  MART.  N.  S.  267. 
Evidence  of  frand. 

Cited  in  Lamprey  v.  Donacour,  58  N.  H.  376,  holding  that  the  whole  conduct 
of  the  party  whose  acts  are  assailed  before  and  after,  as  well  as  at  the  time 
of  a  sale,  may  be  inquired  into;  Cook  v.  Perry,  43  Mich.  623,  6  N.  W.  1054,. 
holding  proof  of  matters  occurring  after  the  consummation  of  a  wrong,  admissible, 
to  identify  the  agency  which  produced  it  or  to  fortify  the  antecedent  indications. 

Cited  in  reference  notes  in  63  A.  D.  94,  on  evidence  that  conveyance  is  fraud- 
ulent; 79  A.  D.  717,  on  competency  of  evidence  of  conduct  of  parties  to  sale 
on  question  of  bona  fides;  61  A.  D.  318,  on  right  to  inquire  into  conduct  of 
parties  to  fraudulent  sale  of  land. 

19  AM.  DEO.  185,  BALLIO  ▼.  POISSET,  8  MART.  N.  S.  886. 
Claims  on  community  property. 

Cited  in  Childs  v.  Lockett,  107  La.  270,  31  So.  751,  holding  that  the  mortgage 
rights  of  minors  upon  conununity  property  of  their  natural  tutrix  are  not 
greater  than  the  rights  of  the  mother  herself  in  that  community. 

Cited  in  reference  note  in  65  A.  D.  168,  on  rights  of  spouses  in  community 
property. 

19  AM.  DBO.  187,  THOMAS  T.  MSAD,  8  MART.  N.  S.  841. 
Bona  fide  purchaser  from  fraudulent  vendor. 

Cited  in  Blanchard  v.  Castille,  10  La.  362,  holding  bona  fide  purchaser  with- 
out notice,  not  afiTected  by  fraud  in  his  vendor  who  has  a  legal  title  to  the 
property  sold. 

Cited  in  reference  notes  in  28  A.  D.  207,  on  protection  of  bona  fide  purchaser 
under  fraudulent  conveyance;  25  A.  D.  108,  on  protection  of  bona  fide  purchaser 
without  notice  of  fraud  from  one  who  was  a  party  to  the  fraud. 
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DistinguiBhed  in  Mercier  y.  Canonge,  8  La.  Ann.  37   (dissenting  opinion),  on 
revocatory  actions. 
Tmking  adrantage  of  own  error. 

Cited  in  Newman  v.  Scarborough,  115  La.  860,  112  A.  S.  R.  278,  40  So.  248, 
holding  that  a  person  cannot  yisit  upon  another  the  consequences  of  his  own  error. 

19  AM.  DBO.  18»,  WARRBN  T.  PIERCE,  6  ME.  •• 

Presumption  of  proper  execution  of  document. 

Cited  in  Lawson  on  Law  of  Presumptive  Evidence,  page  85,  in  support  of 
rule  18,  that  documents  regular  on  their  face  are  presumed  to  have  been  prop- 
erly executed. 

19  AM.  DEO.  191,  HAWKS  ▼.  BAKER,  6  MB.  12. 

Testimony  of  a  witness  not  sworn. 

Cited  in  State  v.  Tayljr,  57  W.  Va.  228,  50  S.  E.  247,  holding  that  an  omis- 
sion of  the  oath  is  ground  for  a  reversal;  Langford  v.  United  States,  4  Ind. 
Terr.  567,  76  S.  W.  Ill,  4  A.  &  E.  Ann.  Cas.  1021;  State  v.  Lugar,  116  Iowa, 
268,  88  N.  W.  333, — ^granting  a  new  trial  in  a  criminal  case  where  one  of  the 
state's  witnesses,  who  gave  damaging  evidence,  was  not  sworn  and  the  omis- 
sion was  not  discovered  until  after  verdict;  License  Comrs.  v.  O'Connor,  17 
R.  I.  40,  19  Atl.  1080,  holding  that  an  omission  to  object  to  the  testimony  of 
an  unsworn  witness  cannot  be  regarded  as  a  waiver,  where  party  did  not  un- 
derstand his  right;  People  ex  rel.  Niebuhr  v.  McAdoo,  184  N.  Y.  304,  77  N.  £. 
260,  6  A.  A  E.  Ann.  Cas.  56,  holding  that  the  testimony  of  an  unsworn  witness 
may  be  permitted  to  stand,  where  consent  thereto  is  implied  from  circumstances. 

Distinguished  in  State  v.  Williams,  49  W.  Va.  220,  38  S.  B.  495,  holding 
omission  to  swear  witness  waived  where  court  instructs  jury  to  disregard  his 
evidence  and  prisoner  makes  no  objection  and  does  not  rely  on  such  omission. 

19  AM.  DEO.  194,  DANA  ▼.  COOMBS,  6  ME.  89. 
Nature  of  infant's  contracts. 

Cited  in  note  in  18  A.  S.  R.  575,  on  infant's  contracts  as  void  or  voidable. 
Ratification  of  contract  of  an  Infant. 

Cited  in  Fant  v.  Cathcart,  8  Ala.  725,  holding  that  a  voidable  contract  may 
be  confirmed  by  a  promise  of  payment;  Davis  v.  Dudley,  70  Me.  236,  35  A.  R. 
318,  holding  same  where  infant  receives  benefits  from  contract  or  by  virtue  of 
it,  or  does  an  act  which  is  an  injury  to  other  party;  Boody  v.  McKenney,  23 
Me.  517,  holding  that  where  infant  will  receive  a  benefit  by  silent  acquiescence 
be  must  make  his  election  within  a  reasonable  time  after  he  arrives  at  full  age; 
Hoit  V.  Underbill,  9  N.  H.  436,  32  A.  D.  380,  holding  that  a  declaration  to 
persons  having  no  interest  in  or  agency  as  to  note,  of  an  intention  of  payment, 
was  no  ratification;  Hale  v.  Gerrish,  8  N.  H.  374,  holding  declaration  that 
**the  plaintiff  would  get  his  money,"  not  a  ratification  where  note  refused ;  Hazel - 
ton  V.  Batchelder,  44  N.  H.  40,  holding  possession  of  property  under  a  mortgage 
for  indemnity  for  the  signing  of  a  note,  with  a  full  knowledge  of  the  facts,  was 
a  ratification  of  the  contract. 

Cited  in  reference  note  in  36  A.  D.  298,  on  ratification  of  contract  by  infant. 

Cited  in  notes  in  18  A.  S.  R.  718,  on  infant's  ratification  by  sale  or  con- 
veyance of  property;  23  A.  D.  361,  on  ratification  of  infant's  sale  or  purchase 
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of  land;  26  L.R.A.  179,  on  effect  of  parting  with  property  after  reaching  ma- 
jority to  prevent  disaffirmance  of  infant's  contract. 
—  Of  purchase-money  obligation  by  retaining  property. 

Cited  in  Young  v.  McKee,  13  Mich.  662;  Robbing  y.  Eaton,  10  N.  H.  661; 
Kennedy  v.  Baker,  169  Pa.  146,  33  W.  N.  C.  498,  28  Atl.  262,  24  Pittsb.  L. 
J.  N.  S.  441;  Ready  y.  Pinkham,  181  Mass.  361,  63  N.  £.  887,— holding  that 
a  minor  cannot  affirm  deed  without  ratifying  purchase-money  mortgage;  Amer- 
ican Freehold  Land  Mortg.  Co.  v.  Dykes,  111  Ala.  178,  66  A.  S.  R.  38,  18  So. 
292,  holding  that  where  an  infant  borrows  money  to  pay  purchase  price  of 
land,  and  mortgages  land  therefore,  retaining  land  is  a  ratification  of  contract; 
Baker  y.  Kennett,  64  Mo.  82,  holding  that  where  infant  abandoned  premises  a 
few  days  after  coming  of  age,  so  that  vendor  could  occupy  them  any  time  he 
saw  fit,  it  was  a  good  disaffirmance;  Koemer  v.  Wilkinson,  96  Mo.  App.  610, 
70  S.  W.  609,  on  retaining  possession  of  property  as  a  ratification  of  contract, 
under  the  common  law;  Lawson  v.  Lovejoy,  8  Me.  406,  23  A.  D.  626,  holding 
a  sale  of  oxen  after  coming  of  age,  a  ratification  of  a  promissory  note  given 
while  an  infant  for  their  purchase  price. 

Distinguished  in  Thing  v.  Libbey,   16  Me.  66,  holding  that  acts,  to  amount 
to   ratification,    ought   to   be   unequivocal,    establishing   clear   intention    to   af- 
firm after  coming  of  age  and  with  full  knowledge. 
Disaffirmance  In  part  by  infant. 

Cited  in  notes  in  18  A.  S.  R.  660,  on  disaffirmance  by  infant  of  part  of  trans- 
action; 62  A.  D.  738,  on  righ|  of  infant  to  avoid  mortgage  while  affirming  deed. 
Delegation  of  authority  by  infant. 

Cited  in  reference  note  in  18  A.  S.  R.  629,  on  delegation  of  authority  by  infant. 
Deed  and  purchase-money  mortgage  as  one  contract. 

Cited  in  Newbegin  y.  Langley,  39  Me.  200,  63  A.  D.  612,  holding  conveyance 
of  land  and  mortgage  to  secure  purchase  price  constitute  one  contract,  though 
of  different  dates. 

19  AM.  DBO.   1»7,  BOWDOINHAM  y.  RICHMOND,  6  ME.  112. 
Power  of  court  to  declare  an  act  unconstitational. 

Cited  in  Bank  of  St.  Mary's  y.  State,  12  Qa.  475;  Beall  y.  Beall,  8  Ga.  210,— 
holding  that  where  an  act  is  a  plain,  and  palpable  violation  of  the  Constitu- 
tion, it  is  the  duty  of  the  court  to  declare  it  so;  Sedgley  y.  Bowdoinham,  10  Me. 
266,  to  point  that  the  act  of  February  6,  1825,  had  been  declared  unconsti- 
tutional. 

Constitutional  protection  of  contracts  as  applicable  to  municipal  corpora- 
tions. 

Cited  in  State  ex  rel.  McCurdy  v.  Tappan,  29  Wis.  664,  9  A.  R.  622 ;  Dubuque 
V.  Illinois  C.  R.  Co.  39  Iowa,  56, — holding  that  rights  held  by  a  municipal  cor- 
poration imder  its  charter  are  beyond  legislative  control;  Atkins  y.  Randolph, 
31  Vt.  226,  holding  same  so  far  as  a  municipal  corporation  is  endowed  with 
the  power  of  contracting  and  of  acquiring  and  disposing  of  property. 

Cited  in  reference  notes  in  33  A.  D.  157 ;  54  A.  D.  393,— on  statutes  impairing 
obligation  of  contracts;  42  A.  D.  728,  on  legislative  grant  as  a  contract  the  obli- 
gation of  which  cannot  be  impaired;  30  A.  D.  274,  on  statutes  impairing  vested 
rights  or  obligation  of  contracts. 

Cited  in  note  in  8  L.R.A.(N.S.)  547,  on  increase  in  proportion  of  tax  or 
assessment  imposed  on  property  as  impairment  of  vested  rights. 
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lieffislatlTO  control  over  municipalities. 

Cited  in  Evansville  y.  State,  118  Ind.  426,  4  L.ILA.  93,  21  N.  B.  267,  holding 
an  act  creating  a  board  to  be  appointed  by  the  legislature,  to  bare  ezdusiye  con- 
trol of  the  police  and  fire  departments  of  each  city  of  a  certain  size,  uncon- 
stitutional as  depriving  cities  of  self-government. 

Cited  in  notes  in  48  LJlj^.  491,  on  power  of  legislature  as  to  property  and 
franchises  of  municipalities;  13  A.  8.  R.  133,  on  appointment  of  officers  as  execu- 
tive function;  1  L.R.A.  758,  on  exemption  of  lands  annexed  to  towns. 
» To  divide  property  and  apportion  debts.. 

Cited  in  Board  of  Education  v.  Board  of  Education,  30  W.  Va.  424,  4  S.  E. 
640,  holding  that  on  the  division  of  public  corporations  the  legislature  may  divide 
property  of  corporation  and  apportion  debts. 

Disapproved  in  Johnson  v.  San  Diego,  109  Cal.  468,  30  L.R.A.  178,  42  Pac. 
249,  sustaining  the  power  of  the  legislature  to  change  and  readjust  the  burden 
of  municipal  indebtedness  after  division  of  a  city  and  the  adjustment  of  the 
debt;  Perry  County  v.  Conway  County,  62  Ark.  430,  6  L.R.A.  666,  12  S.  W.  877, 
holding  that  legislature  may  impose  the  debt  of  one  county  upon  another,  de- 
pending upon  a  moral  obligation  of  the  new  county  to  pay  part  of  the  old 
debt. 
Power  of  legislature  as  to  local  affairs. 

Distinguished  in  Mills  v.  Charleton,  29  Wis.  400,  9  A.  R.  578,  holding  that 
legislature  has  power  to  direct  a  reassessment  and  relevy  of  taxes  and  assess- 
ments where  first  levy  was  declared  void. 

19  AM.  DBO.  200,  OOTTLE  v.  COTTliB,  6  MB.  140. 
Misconduct  of  jurors  as  ground  for  new  trial. 

Cited  in  Burke  v.  McDonald,  3  Idaho,  296,  29  Pac.  98,  granting  a  new  trial 
where  party  in  interest  treated  jurors  to  liquor  and  cigars;  Palmer  v.  Utah  k 
N.  R.  Co.  2  Idaho,  315,  13  Pac.  425,  holding  same  where  plaintifT  was  a  liberal 
and  frequent  patron  of  the  saloon  of  one  of  the  jurors  during  trial  and  he  enter- 
tained there  large  numbers  of  his  friends,  calculating  to  influence  the  juror; 
Mobile  &  O.  R.  Co.  v.  Davis,  130  Dl.  146,  22  N.  E.  850,  same  where  prevailing 
party's  attorney  was  seen  drinking  and  "clinking  glasses"  in  a  public  saloon  with 
one  of  jurors. 

Cited  in  notes  in  48  A.  R.  348,  on  misconduct  of  jurors;  21  A.  D.  717,  on 
setting  aside  verdict  for  improper  conduct  of  jurors;  36  A.  D.  260,  on  miscon- 
duct of  jurors  in  receiving  favors  from  party  as  ground  for  new  trial. 

Distinguished  in  Gale  v.  New  York  C.  &  H.  R.  R.  Co.  63  How.  Pr.  385;  Hilton 
V.  Southwick,  17  Me.  303,  35  A.  D.  253,— denying  new  trial  where  juror,  being 
in  want  of  a  passage  home,  was  taken  by  the  plaintiff,  it  not  appearing  that 
the  plaintiff  sought  the  juror  or  attempted  to  influence  him. 

19  AM.  DEO.  201,  FARRAR,  v.  STACKPOLE,  6  ME.  154. 
What  regarded  as  a  fixture. 

Cited  in  Bircher  v.  Parker,  43  Mo.  443,  holding  that  a  tenant  could  remove 
erections  placed  on  premises  for  his  more  beneflcial  enjoyment,  unless  removal 
would  work  injury  to  the  inheritance;  Hensley  v.  Brodie,  16  Ark.  511,  on  what 
constitutes  a  flxture  as  between  landlord  and  tenant. 

Cited  in  notes  in  17  A.  D.  694;  21  A.  D.  732;  23  A.  D.  219,  386;  28  A.  D. 
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293;  30  A.  D.  367;  6  L.ILA.  249,— on  what  constitutes  fixtures;   17  A.  D.  691; 
40  A.  D.  659,— as  to  what  are  fixtures  when  erected  by  owner  of  freehold. 

Distinguished  in  Ruckman  t.  Cutwater,  28  N.  J.  L.  681,  holding  that  manure 
lying  in  and  around  a  barnyard  is  personal  property. 
« Things  annexed  constmctlTely  by  adaptability  to  the  use  of  the  land. 

Cited  in  Fechet  v.  Drake,  2  Ariz.  239,  12  Pac.  694,  holding  that,  if  the  thing 
be  essential  to  the  use  of  the  real  estate  and  has  uniformly  been  used  with  it, 
then  it  passes,  though  not  fastened  to  it;  Hooven,  O.  &  R.  Co.  v.  John  Feather- 
stone's  Sons,  49  C.  C.  A.  229,  111  Fed.  81,  holding  that  property  essential  to  the 
use  to  which  the  realty  is  applied  is  part  of  realty,  whether  it  can  be  removed 
without  physical  injury  to  realty  or  not;  Cook  v.  Condon,  6  Kan.  App.  674,  51 
Pac.  687,  holding  that  adaptation  to  use  is  one  of  the  tests  of  a  fixture;  John 
Spry  Lumber  Co.  v.  The  C.  H.  Green,  76  Mich.  320,  43  N.  W.  676,  holding  piles 
in  a  mill  dock,  to  which  booms  for  the  storage  of  logs  are  attached,  are  real 
estate;  Farmers*  Loan  &  T.  Co.  t.  Hendrickson,  26  Barb.  484,  holding  the  rolling 
stock  of  a  railroad  company  to  be  fixtures;  Louisville  A,  N.  R.  Co.  v.  Stato,  8 
Heisk.  663,  on  rolling  stock  of  a  railroad  company  as  part  of  the  realty. 

Cited  in  noto  in  69  L.R.A.  894,  as  to  whether  things  constructively  annexed  to 
the  land  are  fixtures. 

Questioned  in  Rogers  v.  Prattville  Mfg.  Co.  No.  1,  81  Ala.  483,  60  A.  R.  171, 
1  So.  643,  holding  that  mere  use  of  article  in  connection  with  a  business  does 
not  necessarily  render  it  a  fixture;  Beardsley  v.  Ontario  Bank,  31  Barb.  618; 
Stevens  v.  Buffalo  &  N.  Y.  City  R.  Co.  31  Barb.  690,— holding  that  rolling  stock 
of  a  railroad  company  is  personal  property. 
«  Machinery  generally. 

Cited  with  special  approval  in  Equitable  Guarantee  k  T.  Co.  v.  Knowles,  S 
Del.  Ch.  106,  67  Atl.  961,  holding  all  machinery  in  manufacturing  plant,  neces- 
sary to  constitute  it  and  without  which  it  would  not  be  a  plant,  passes  as  part  of 
freehold,  whether  attached  by  physical  annexation  or  by  being  connected  with 
motive  power;  Voorhis  v.  Freeman,  2  Watts  A,  S.  116,  37  A.  D.  490,  holding  cer- 
tain iron  rolls  part  of  the  machinery  of  an  iron-rolling  mill. 

Cited  in  Corliss  v.  McLagin,  29  Me.  116,  holding  a  shingle  machine  and  appa- 
ratus attached  to  it,  part  of  the  realty;  Parsons  v.  Copeland,  38  Me.  537,  holding 
belte,  looms,  cording  machines,  and  others  suited  and  designed  for  a  woolen 
factory  and  placed  therein  by  owners,  to  be  fixtures;  Baker  v.  Davis,  19  N.  H. 
326,  holding  same  as  to  a  carding  machine  nailed  to  the  fioor  and  operated  by 
a  band  by  other  machines,  and  which  could  not  be  got  out  of  the  building  without 
being  taken  to  pieces;  Tate  v.  Blackbume,  48  Miss.  1,  holding  same  as  to  a 
cotton  gin;  Calumet  Iron  k  Steel  Co.  v.  Lathrop,  36  111.  App.  249,  holding  same 
as  to  machinery  operated  by  belting  and  gearing  from  motive  power  of  plant  and 
necessary  to  prosecute  business  of  factory;  Dudley  v.  Hurst,  67  Md.  44,  1  A.  S.  R. 
368,  8  Atl.  901,  holding  same  as  to  machinery  used  in  a  canning  business 
parts  of  which  are  attached  to  the  soil  and  other  parts  are  necessary  to  use  of  parts 
so  atteched;  Spruance  Opinion,  8  Del.  Ch.  639,  holding  same  as  to  spar  beams, 
belting,  and  grinders  in  a  cotton  mill;  but  that  working  spools,  bobbins,  heddles, 
reeds,  and  cord  cans  would  be  personal  property;  Gulick  v.  Heermans;  6  Luzerne 
Leg.  Reg.  225,  holding  machinery  occasionally  detached  part  of  freehold;  Ham- 
ilton V.  Huntley,  78  Ind.  521,  41  A.  R.  593,  holding  same  as  to  machinery  of  a 
flour  mill,  though  annexed  in  a  temporary  manner  by  manufacturer  of  the  ma- 
chinery, so  as  to  admit  removal;  Great  Western  Mfg.  Co.  v.  Bathgate,  15  Okla. 
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37,  70  Pfte.  903,  holding  same  as  to  machinery  of  a  grist  mill,  attached  by  cleats 
And  bolts;  StUlman  y.  Flenniken,  68  Iowa,  450,  43  A.  R.  120,  10  N.  W.  842, 
holding  same  as  to  a  smutter  in  a  grist  mill;  Wadleigh  t.  Janvrin,  41  N.  H. 
^3,  77  A.  D.  780,  holding  same  as  to  a  cider  press  temporarily  detached  from 
the  building;  Capen  y.  Peckham,  35  Conn.  88,  holding  same  as  to  a  windlass 
used  in  a  slaughterhouse,  which  was  firmly  secured  to  the  building;  Strickland 
T.  Parker,  54  Me.  263,  holding  same  of  marine  railway,  consisting  of  rails  and 
aleepers,  endless  chain,  gear,  wheels,  and  ship  cradle;  Burnside  v.  Twitchell,  43 
N.  H.  390,  holding  that,  as  between  mortgagor  and  mortgagee,  certain  saws  and 
belting  actually  used  in  sawmill  passed,  but  that  saws  which  had  not  been 
met  did  not  pass. 

Cited  in  reference  note  in  59  A.  D.  658,  on  machinery  as  fixture. 

Distinguished  in  Pope  y.  Jackson,  65  Me.  162,  holding  an  embossing  press 
weighing  about  5,000  pounds,  standing  oa  floor  without  attachment,  not  a  fixture, 
where  placed  in  building  by  leasee  of  mortgagor;  Hancock  y.  Jordan,  7  Ala. 
448,  42  A.  D.  600,  holding  a  cotton  gin  not  part  of  freehold. 

Questioned  in  Walker  y.  Sherman,  20  Wend.  636,  holding  that  machinery,  to 
he  fixture,  must  be  attached  to,  or  mechanically  fitted  to,  a  building;  Teaff 
y.  Hewitt,  1  Ohio  St.  511,  59  A.  D.  634,  holding  that  carding  machines  and 
spinning  machines  in  a  woolen  factory,  in  no  wise  attached  except  by  cleats,  is 
chattel  property;  Proyidence  Gas  Co.  y.  Thurber,  2  R.  I.  15,  56  A.  D.  621,  hold- 
ing that  a  chattel,  to  be  a  fixture,  must  be  so  affixed  to  the  freehold  as  to  be 
incapable  of  severance  without  violence  or  injury;  Hill  y.  Wentworth,  28  Vt. 
428,  holding  machinery  not  part  of  freehold,  where  it  can  be  removed  without 
injury  to  the  freehold  or  the  articles  themselves. 
<— Engines  and  motive  machinery. 

Cited  in  Ottumwa  Woolen  Mill  Co.  v.  Hawley,  44  Iowa,  57,  24  A.  R.  719, 
liolding  machinery  used  in  operating  woolen  mill  passes  on  foreclosure  sale; 
Lapham  v.  Norton,  71  Me.  83,  holding  water  wheel  and  gearing  put  into  a  mill, 
to  be  used  permanently  for  operating  it,  belongs  thereto  as  realty;  M'Kim  v. 
Mason,  3  Md.  Ch.  186,  holding  same  as  to  a  steam  engine  and  boiler  placed  by 
owner  in,  and  affixed  to,  a  cotton  factory,  and  constituting  a  part  of  motive  pow- 
er; Merritt  v.  Judd,  14  Cal.  69,  holding  same  as  to  a  steam  engine  and  boiler 
fastened  to  a  frame  of  timber  bedded  in  the  ground,  in  a  shed,  and  used  in  working 
ji  ledge  of  quartz;  Despatch  Line  of  Packets  v.  Bellamy  Mfg.  Co.  12  N.  H.  205, 
37  A.  D.  203,  holding  same  as  to  a  steam  engine  in  a  printing  works,  although 
not  attached  to  any  fastenings  which  could  not  be  removed  without  taking  down 
part  of  building;  State  Security  Bank  y.  Hoskins,  130  Iowa,  339,  8  L.R.A.(N.S.) 
376, 106  N.  W.  764,  holding  same  as  to  a  gasoline  engine  placed  on  a  solid  stone 
foundation  in  a  permanent  building  and  used  for  grinding  feed  for  stock; 
Winslow  V.  Merchants  Ins.  Co.  45  Mass.  306,  38  A.  D.  368,  holding  an  engine, 
Iwilers,  and  machines  for  working  iron,  upon  which  the  engine  operated,  where 
fitted  and  adapted  to  the  mill,  to  pass  by  a  mortgage. 
<— Dwelling  house  fixtures  detachable  therefrom. 

Cited  in  Johnson  v.  Wiseman,  4  Met.  (Ky.)  357,  83  A.  D.  475,  holding  chande- 
liers or  gas-burners  in  a  house  are  fixtures;  Canning  v.  Owen,  22  R.  I.  624,  84 
lA.  S.  R.  858,  48  Atl.  1033,  holding  same  as  to  electric  light  fixtures;  Tuttle 
y.  Robinson,  33  N.  H.  104,  holding  same  as  to  a  heavy  stove  set  in  brick  work, 
which  could  not  be  removed  without  disturbing  brickwork;  State  v.  Elliot, 
11  N.  H.  640,  holding  same  as  to  windows  placed  in  a  dwellins^  house. 
Am.  Dec.  VoL  ni.— 42. 
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Appurtenances  to  land  or  other  property. 

Cited  in  Richardson  v.  Clark,  16  Me.  421,  holding  a  bill  of  sale  of  the  hull  of 
a  vessel  does  not  include  a  chronometer  on  board  at  the  time;  Walker  v.  Wilson, 
13  Wis.  623,  holding  that  in  a  grant  of  certain  lands  and  mill,  and  "right 
to  raise  dam  sufficient  to  raise  water  7  feet,"  covenant  of  seisin  embraced  the 
right  to  raise  dam  to  height  specified. 

Cited  in  reference  note  in  28  A.  D.  708,  on  what  pass  as  appurtenances. 

Cited  in  notes  in  81  A.  S.  R.  770,  on  personalty  passing  as  appurtenance; 

16  L.R.A.  664,  on  corporeal  appurtenances  to  realty. 

Distinguished  in  Peck  v.  Brown,  6  Nev.  81,  holding  cord  wood  cut  on  public 
land  is  personal  property;  Tabor  v.  Bradley,  18  N.  Y.  109,  72  A.  D.  498, 
holding  that,  where  land  is  conveyed  by  metes  and  bounds,  without  mention  of 
a  dam  or  water  privileges,  and  grantors  did  not  know  of  the  existence  of  the 
dam,  the  right  to  flood  the  land  of  the  grantor  was  not  thereby  conveyed. 
Rights  of  parties  as  affected  by  local  custom. 

Cited  in  Ledyard  v.  Hibbard,  48  Mich.  421,  42  A.  R.  474,  12  N.  W.  637,  hold- 
ing that  usage  can  never  change  the  written  stipulations  of  parties,  though  it 
may  aid  in  the  explanation  of  their  terms  and  ambiguities;   Leach  v.  Perkins, 

17  Me.  462,  36  A.  D.  268,  on  usages  of  trade  as  affecting  the  construction  of 
contracts. 

Parol  evidence  to  Tary  written  contract. 

Distinguished  in  Sigsworth  v.  Mclntyre,  18  111.  126,  holding  parol  evidence 
inadmissible  to  show  the  extent  to  which  a  contract  to  build  bound  con- 
tractor. 

—  Parol  evidence  as  to  usage. 

Cited  in  reference  note  in  64  A.  D.  321,  on  admissibility  of  evidence  of  usage 
to  explain  or  control  express  contract. 

Cited  in  notes  in  26  A.  D.  372,  on  admissibility  of  evidence  of  usage;  14 
E.  R.  C.  698,  on  right  to  show  usage  to  interpret  or  expoiud  ancient  instru- 
ment; 11  A.  S.  R.  632,  on  admissibility  of  evidence  of  custom  or  usage  to 
explain  technical   expressions  in  contract  or  to   disclose  intention  of  parties. 

19  AM.  DEO.  206,  EMERSON  ▼.  FISK,  0  ME.  200. 

Rights  of  conditional  seller  against  person  claiming  under  buyer. 

Cited  in  Tibbetts  v.  Towle,  12  Me.  341,  holding  that  where  vendee  permitted 
goods  to  pass  into  possession  of  a  third  person  vendor  could  maintain  trover  for 
them  without  waiting  the  expiration  of  the  term  of  credit. 

—  Sale  of  timber  reserving  Hen  or  title. 

Cited  in  Homans  v.  Newton,  4  Fed.  880,  holding  under  logging  permit  where 
grantor  reserves  all  rights  in  logs  and  timber  until  fully  paid  for,  tiiat  a  bona 
fide  purchaser  acquires  no  better  title  than  grantee  had. 

Distinguished  in  Bicknell  v.  Hill,  83  Me.  297,  holding  that  a  lien  reserved 
upon  lumber  which  grantee  might  cut  is  postponed  to  the  lien  given  by  statute 
to  laborers  who  aid  him  in  getting  the  lumber. 
Nature  of  license. 

Cited  in  reference  notes  in  67  A.  D.  294,  on  nature  and  incidents  of  license; 
27  A.  D.  681,  on  ownership  of  building  erected  on  another's  land  under  license. 

Cited  in  note  in  10  A.  D.  41,  on  nature  of  license. 


Digitized  by 


Google 


669  NOTES  ON  AMERICAN  DECISIONS.  [201-210 

Rerocable  lloenses. 

Cited  in  Pitman  t.  Poor,  88  Me.  237,  holding  parol  lioenit  to  build  a  dam 
revocable. 
Nonaasignabillty  of  license. 

Cited  in  Dark  t.  Johnston,  65  Pa.  164,  93  A.  D.  732,  24  Phila.  Leg.  Int 
164,  holding  personal  license  not  assignable;  Putnam  y.  White,  76  Me.  651, 
holding  permit  to  cut  timber  not  assignable. 

Cited   in  reference  notes  in  93  A.   D.   739,   on  nonassignability   of  license; 
69  A.  S.  R.  909,  on  assignability  of  license  to  cut  timber. 
Right  of  assignee  from  bailee. 

Cited  in  Bailey  y.  Colby,  34  N.  H.  29,  66  A.  D.  762,  holding  that  bailor  may 
bring  trespass  against  bailee's  assignee. 

Cited  in  reference  notes  in  35  A.  S.  R.  874,  on  sale  of  property  by  bailee; 
48  A.  D.  651,  on  title  acquired  by  bona  fide  purchaser  at  unauthorized  sale  by 
bailee. 

Cited  in  notes  in  66  A.  D.  758,  on  power  of  bailees  to  make  absolute  sale  of 
property  bailed;  3  A.  S.  R.  202,  on  effect  of  purchase  of  chattels  from  bailee 
for  special  purpose  as  pledgee;  80  A.  S.  R.  756,  on  what  property  is  repley- 
iable. 

liUblUty  of  bailee. 

.   Cited  in  reference  note  in  69  A.  D.  121,  on  liability  ol  bailee  for  using  bailed 
property  contrary  to  bailment. 
Distinction  between  bailment  and  conditional  sale. 

Cited  in  McClelland  y.  Scroggin,  35  Neb.  536,  53  N.  W.  469,  holding  a  lease 
of  property  with  right  to  purchase  on  payment  of  a  certain  amount  and  rent  was 
bailment,  and  not  a  conditional  sale;  Sargent  y.  Gile,  8  N.  H.  325,  holding 
one  a  bailee  who  receiyes  goods  on  a  contract  to  keep  them  a  certain  period 
and  if,  in  that  time,  he  pays  for  them  he  is  to  become  owner,  but  otherwise 
he  is  to  pay  rent  for  them. 
Accmal  of  right  of  action  for  conyersion. 

Cited  in  Jillson  y.  Wilbur,  41  N.  H.  106,  holding  where  property  is  wrong- 
fully sold  that  no  demand  is  necessary  before  action  of  conyersion. 
Rights  of  parties  as  affected  by  local  custom. 

Cited  in  Leach  y.  Perkins,  17  Me.  462,  35  A.  D.  268,  on  usage  of  trade  as 
effecting  the  construction  of  contracts. 
Notice  to  produce  an  instrument  at  a  trial. 

Cited  in  Tilton  y.  Wright,  74  Me.  214,  43  A.  R.  578,  holding  that  the  nonpro- 
duction  of  an  instrument  can  only  be  a  matter  of  comment,  when  upon  notice 
to  produce  it  party  has  refused;  Lowell  y.  Flint,  20  Me.  401,  holding  that  Court 
Rule  as  to  notice,  to  produce  papers  at  trial  as  prerequisite  to  secondary  eyi- 
dence  does  not  bind  magistrate. 

19  AM.  DBC.  aiO,  BANGOR  BANK  y.  TREAT,  6  M£.  207. 
Seyeral  actions  against  makers  of  a  Joint  and  several  obligation. 

Cited  in  State  y.  Chandler,  79  Me.  172,  8  Atl.  553,  holding  that  a  scire  facias 
against  two  of  three  persons  jointly  and  seyerally  liable  on  a  recognizance  can- 
not be  sustained  while  the  third  remains  liable;  Suydam  y.  Barker,  18  N.  T. 
468,  75  A.  D.  264  (dissenting  opinion),  on  effect  of  a  recoyery  against  one  of  sey- 
eral obligors. 
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Cited  in  note  in  43  L.R.A.  164,  171,  on  effect  of  judgment  in  action  against 
part  of  obligors  on  a  joint  and  several  obligation  to  release  or  limit  liability  of 
other  obligors. 
Motion  in  arrest  of  Judgment. 

Cited  in  State  y.  Bangor,  38  Me.  692,  holding  that  a  motion  in  arrest  can 
be  entertained  only  for  matters  apparent  upon  an  inspection  of  the  record. 

19  AM.  DEO.  ail,  WHiKINS  T.  REEID,  6  ME.  220. 
liiability  of  owners  of  vessel  for  supplies. 

Cited  in  reference  note  in  39  A.  D.  76,  on  liability  of  owner  of  vessel  for  sup- 
plies. 

—  Of  Joint  owners. 

Cited  in  reference  notes  in  66  A.  D.  456,  on  liability  of  joint  owners  of  ves- 
sels for  supplies  or  repairs;  32  A.  D.  359,  on  invalidity  of  note  given  for  sup- 
plies by  one  of  two  joint  owners  of  vessel,  who  was  also  master. 

Cited  in  note  in  90  A.  S.  R.  395,  on  liability  of  part  owner  of  vessel  for  ne- 
gotiable instruments  made  by  co-owner. 
Promissory  note  as  payment. 

Cited  in  Kidder  v.  Knox,  48  Me.  551,  holding  a  note  not  an  extinguishment  of 
the  original  liability,  where  a  contrary  intention  is  apparent;  Melian  v.  Thomp- 
son, 71  Me.  492,  holding  the  acceptance  of  a  negotiable  paper  for  a  debt  and 
giving  a  receipt  in  discharge  is  an  extinguishment  of  debt  unless  parties  intend- 
ed otherwise;  Carter  v.  Byzantium,  1  Cliff.  1,  Fed.  Cas.  No.  2,473;  Bunker  v.  Bar- 
ron, 79  Me.  62,  1  A.  S.  R.  282,  8  Atl.  253, — holding  that  such  prima  facie  pay- 
ment may  be  rebutted  by  evidence  that  such  was  not  the  intention  of  the  par- 
ties; Albright  v.  Griffin,  78  Ind.  182,  holding  the  taking  a  second  note  and  the 
surrender  of  the  first  not  a  payment  of  the  first  note. 

Cited  in  note  in  11  A.  D.  64,  on  presumption  of  payment  from  acceptance  of 
promissory  note. 

—  Talcinff  note  of  agent. 

Cited  in  Paige  v.  Stone,  51  Mass.  160,  43  A.  D.  420,  holding  a  party  dealing 
with  an  agent  who  takes  his  promissory  note  with  knowledge  of  his  agency,  dis- 
charges the  principal;  Ames  Packing  &  Provision  Co.  v.  Tucker,  8  Mo.  App.  95, 
holding  same  where  creditor  has  knowledge  of  principal's  liability  and  takes  no 
steps  indicative  of  his  intention  to  hold  principal  at  time  of  taking  agents 
note. 
Assumpsit  by  payee  of  void  promissory  note. 

Cited  in  Parker  v.  Hollis,  50  Ala.  411,  holding  where  a  promissory  note  is 
void  the  plaintiff  may  resort  to  the  common  counts  applicable  to  the  debt. 
Promissory  note  as  evidence  on  a  money  count. 

Cited  in  Brown  v.  Noyes,  2  Woodb.  &  M.  75,  Fed.  Cas.  No.  2,023,  holding  a 
promissory  note  good  evidence  under  the  money  counts  in  a  suit  by  an  indorsee; 
Bank  of  United  States  v.  Moss,  6  How.  31,  12  L.  ed.  331,  on  same  point. 

19  AM.  DEC.  218,  PAWSON  v.  DONXELIi,   1  GUjIi  &  J.   1. 
Question  for  Jury  where  evidence  contradictory. 

Cited  in  reference  notes  in  11  A.  S.  R.  829,  on  credibility  and  weight  of  evi- 
dence as  question  for  jury;  55  A.  D.  425,  on  right  of  jury  to  determine  facts 
where  evidence  is  contradictory. 
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Rights  of  supercargo. 

Cited  in  note  in  66  A.  D.  326,  on  who  are  supercargoes,  and  their  rights,  dutiei 
and  liabilities. 
Jurisdiction  of  equity. 

Cited  in  Columbus  ▼.  Rodgers,  10  Ala.  37,  holding  that  it  is  sufficient  to  the 
jurisdiction  of  equity  that  the  remedy  in  equity  is  more  adequate  than  at  law, 
and  better  adapted  to  reach  justice,  and  more  complete  and  effectual. 

19  AM.  DEO.  225,  TEETRNAN  T.  POOR,  1  QJUj  &  J.  216. 
What  pleadings  must  show. 

Cited  in  reference  notes  in  26  A.  D.  313,  on  liberality  of  rules  of  pleading  in 
tquity;  52  A.  D.  190,  on  necessity  that  plaintiff's  claim  to  relief  in  equity  ap- 
pear from  pleadings. 
Enforcement  of  an  equitable  conveyance  by  court  of  equity. 

Cited  in  Price  y.  McDonald,  1  Md.  403,  54  A.  D.  657,  holding  that  an  equi- 
table claim  founded  on  a  deed  not  acknowledged  will  be  enforced  except  against 
a  bona  fide  purchaser;  Carson  ▼.  Phelps,  40  Md.  73,  holding  an  unrecorded  deed 
valid  and  enforceable  in  equity  as  against  the  general  creditors  of  the  grantor. 

Cited  in  reference  note  in  45  A.  D.  411,  on  degree  of  certainty  necessary  to 
obtain  specific  performance. 

Cited  in  note  in  26  A.  D.  662,  on  certainty  in  contract  as  essential  to  specific 
performance. 

—  Conveyances  of  feme  covert. 

Cited  in  Gelston  v.  Frazier,  26  Md.  329,  holding  that  such  a  contract  will  not 
be  carried  into  effect  unless  the  contract  is  within  the  limits  of  her  juri  dia- 
ponendi;  Cooke  v.  Husbands,  11  Md.  492,  holding  that  in  equity  a  feme  covert 
is  allowed  to  deal  with  her  separate  property;  Hall  v.  Eccleston,  37  Md.  510, 
sustaining  in  equity  a  contract  by  which  husband  and  wife  boimd  themselves  to 
execute  a  mortgage  of  the  separate  estate  of  the  wife;  Brown  v.  Pechman,  53  S. 
C.  1,  30  8.  £.  586,  holding  where  a  married  woman  joining  with  her  husband 
executed  an  invalid  release  of  inheritance,  equity  will  not  compel  her  to  return 
purchase  money  as  a  condition  precedent  to  bring  action  for  recovery  of  land. 

Annotation  cited  in  Chapman  v.  Long,  66  Vt.  656,  30  Atl.  3,  holding  that  the 
deed  of  a  married  woman  defectively  executed  cannot  be  perfected  in  equity. 

Cited  in  note  in  23  A.  D.  777,  on  enforcement  in  equity  of  defectively  exe- 
cuted instrument  by  married  woman. 

—  Voluntary  conveyances. 

Cited  in  Burton  v.  Leroy,  5  Sawy.  510,  Fed.  Cas.  No.  2,217,  holding  a  want 
of  consideration  a  good  defense  to  a  bill  to  rectify  or  enforce  a  voluntary  con- 
veyance. 

Insufficiency  of  married  woman's  acknowledgment. 

Cited  in  reference  notes  in  55  A.  D.  413,  as  to  when  deed  of  married  woman  is 
void  for  want  of  proper  acknowledgment;  52  A.  D.  519,  on  invalidity  of  deed 
of  married  woman  not  acknowledged  in  statutory  mode. 

Cited  in  note  in  21  A.  D.  256,  on  married  women's  conveyances  which  are  not 
acknowledged  pursuant  to  statute. 
Reformation  of  instruments. 

Cited  in  reference  notes  in  5  A.  S.  R.  531,  on  reforming  deed  of  married  wom- 
an; 49  A.  D.  451;  71  A.  D.  259, — on  power  of  equity  to  reform  deed  of  mar- 
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ried  woman;  36  A.  D.  90,  on  oorrection  of  defectively  executed  instruments  of 
married  women. 

Cited  in  notes  in  65  A.  S.  R.  514,  on  reformation  of  deeds;  41  A.  D.  184,  on 
amendment  of  certificate  of  acknowledgment;  52  A.  D.  522,  on  power  of  courts 
to  amend  certificates  of  acknowledgment. 
Power  of  married  woman  over  her  separate  estate. 

Cited  in  Whitesides  v.  Cannon,  23  Mo.  457,  holding  that  over  her  own  separate 
property,  in  contradistinction  of  her  legal  estate,  which  exists  only  in  contem- 
plation of  equity,  she  may  contract  as  a  feme  sole;  Miller  v.  Williamson,  5  Md. 
219,  holding  that  a  feme  covert  has  no  right  to  dispose  of  her  separate  estate 
unless  that  power  is  given  her  by  the  instrument  making  the  settlement;  Em- 
erick  v.  Coakley,  35  Md.  188,  holding  that  a  wife  may  assign  and  encumber  her 
separate  property  for  her  husband's  debts;  Swift  v.  Castle,  23  111.  209,  holding 
that  a  married  woman  can  only  convey  her  trust  property  in  the  manner  au- 
thorized and  for  the  purpose  specified  in  the  instrument  creating  the  trust; 
Gardner  v.  Moore,  75  Ala.  394,  51  A.  R.  454,  holding  that  a  married  woman  pos- 
sesses no  authority  to  convey  except  in  the  mode  prescribed  by  statute;  Abrams 
V.  Sheehan,  40  Md.  446,  holding  that  ^.^sband  with  the  wife's  consent  can  man- 
age wife's  separate  property;  Cooke  v.  Husbands,  11  Md.  492,  on  the  providing 
of  a  mode  of  alienation  or  appointment  by  a  married  woman  as  negativing  any 
other  mode. 

Distinguished  in  Shonk  v.  Knight,  13  W.  Va.  667,  holding  that  the  wife's  sep- 
arate estate  cannot  be  made  liable  for  the  payment  of  any  debt  of  her  husband 
or  any  third  person  unless  by  a  contract  in  writing  signed  by  her;  Conn  v.  Conn, 
1  Md.  Ch.  212,  holding  that,  before  the  separate  estate  of  a  married  woman  can 
be  charged,  it  must  be  shown  that  she  made  contract  with  direct  reference  to 
separate  estate;  Tyson  v.  Latrobe,  42  Md.  325,  holding  a  mortgage  executed  by 
a  married  woman  as  trustee  in  violation  of  terms  of  trust  deed  to  be  of  no 
eflfeet. 

19  AM.  DEO.  285,  TURNER  T.  EGERTON,  1  GUjIj  A  J.  480. 
ReooTery  of  moi^ey  paid  to  use  of  another. 

Cited  in  Stephens  v.  Brodnax,  5  Ala.  258;  Childress  v.  Vance,  1  Baxt.  406,— 
holding  mere  voluntary  payment  of  another's  debt  without  obligation  or  neces- 
sity will  not  make  the  person  paying  his  creditor. 

Cited  in  reference  notes  in  9  A.  S.  R.  580,  on  liability  to  repay  imposed  by 
voluntarily  paying  money  for  use  of  another;  27  A.  D.  390,  on  assumpsit  to 
reach  money  of  which  defendant  has  received  the  benefit;  93  A.  D.  620,  on  right 
of  administrator  to  recover  debt  of  intestate,  which  he  paid  after  distribution  of 
estate  without  notice  of  it. 

!•  AM.  DEO.  287,  ORANE  ▼.  MEGINNIS,  1  GTLL  &  J.  468. 
Power  of  coart  to  declare  legislative  act  Told. 

Cited  Wilson  v.  Hardesty,  1  Md.  Ch.  66,  holding  courts  bound  to  pronounce 
act  void  if  in  excess  of  legislative  power;  Beall  v.  Beall,  8  Gku  210;  Bank  of  St 
Mary's  v.  State,  12  Ga.  475;  Ex  parte  Pollard,  40  Ala.  77, — ^holding  same  where 
act  is  clearly  and  palpably  a  violation  of  the  Constitution. 
Sonrce  of  sovereign  power  of  state. 

Cited  in  Campbell's  Case,  2  Bland,  Ch.  209,  20  A.  D.  360,  holding  that  the 
sovereignty  belongs  altogether  and  exclusively  to  the  people  of  the  state. 
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BUI  of  rlffats  as  Umltatlon  of  power. 

Cited  in  Anderson  y.  Baker,  23  Md.  631,  holding  Declaration  of  Rights  is  re- 
garded as  limitation  on  power  of  government  in  cases  of  doubt  as  to  construc- 
tion, but  not  to  control  Constitution;  State  v.  Cumberland  A  P.  R.  Co.  40  Md. 
22,  holding  that  limitations  of  power  provided  by  the  Declaration  of  Rights  are 
mainly  directory;  Daly  t.  Morgan,  69  Md.  460,  1  LJI.A.  757,  16  Atl.  287  (dis- 
senting opinion),  on  Declaration  of  Rights  as  fundamental  principals  in  admin- 
istration of  powers  of  government. 
Separation  of  co-ordinate  departments  of  government. 

Cited  in  Baltimore  v.  Howard,  15  Md.  376,  holding  that  each  branch  of  the 
government  is  forbidden  to  use  powers  allotted  to  the  co-ordinate  departments; 
Baltimore  v.  Howard,  15  Md.  376,  74  A.  D.  572,  holding  that  the  legislature 
has  the  power  of  appointment,  to  any  office  it  may  create,  unless  expressly  or 
impliedly  forbidden;  McCrea  v.  Roberts,  89  Md.  238,  44  L.R.A.  485,  43  Atl.  39, 
holding  act  giving  judge  of  circuit  court  authority  to  hear  and  determine  objec- 
tions to  the  issuing  of  a  license  to  sell  liquor  does  not  impose  an  executive 
function  on  the  judge;  United  States  v.  Hatch,  Fed.  Cas.  No.  15,158,  sustain- 
ing power  of  Congress  to  confer  quasi  legislative  power  on  an  agency;  Hooper 
V.  Creager,  84  Md.  195,  35  L.RJL.  202,  35  Atl.  1103  (dissenting  opinion),  on 
authority  of  legislature. 
Ijegislatlve  exercise  of  Judicial  power. 

Cited  in  Miller  v.  State,  8  Gill,  145,  holding  an  act  requiring  a  named  county 
court  to  grant  an  appeal  in  a  named  case,  and  to  embody  in  the  record  certain 
exceptions  and  points  of  law,  is  unconstitutional;  Sanders  v.  Cabaniss,  43  Ala. 
173,  holding  same  as  to  ''An  Act  to  Declare  Void  Ortain  Judgments  and  to 
Grant  New  Trials"  in  oertain  mentioned  cases;  Dorsey  v.  Gary,  37  Md.  64, 
holding  same  as  to  an  act  authorizing  the  reopening  and  rehearing  of  certain 
enimierated  cases;  Baltimore  v.  Horn,  26  Md.  194,  holding  an  act  directing  the 
grading  of  a  certain  street  and  the  collection  of  the  costs  thereof  from  owners 
of  property  adjoining  street,  an  exercise  of  judicial  power. 

Cited  in  reference  notes  in  30  A.  D.  445,  on  unconstitutionality  of  legislative 
acts  which  are  judicial  in  character;  25  A.  D.  705,  as  to  when  statutes  are 
unconstitutional  as  assumptions  of  judicial  function. 

Distinguished  in  Davis  v.  Helbig,  27  Md.  452,  92  A.  D.  646,  holding  an  act 
giving  a  county  court  jurisdiction  to  decree  a  sale  of  certain  property  in  cer- 
tain named  proceedings  to  be  an  exercise  of  a  legislative  power. 
Authority  of  legislature  over  marriages  and  divorces. 

Cited  in  Irwin  v.  Irwin,  2  Okla.  180,  37  Pac.  548,  holding  that  legislature  has 
authority  to  legislate  on  subject  of  divorce;  Harrison  v.  State,  22  Md.  468,  85 
A.  D.  658,  holding  that  the  legislature  has  authority  to  determine  the  status  of 
the  issue  of  marriage;  Whitmore  v.  Hardin,  3  Utah,  121,  1  Pac.  465,  holding 
sustaining  a  statute  granting  jurisdiction  to  the  probate  courts  in  cases  oi 
divorce. 
—  Authority  of  legislature  to  grant  divorces. 

Cited  in  Maynard  v.  Hill,  125  U.  S.  190,  31  L.  ed.  654,  8  Sup.  Ct.  Rep.  723, 
sustaining  a  territorial  statute  of  Oregon  granting  a  divorce;  Wright  v.  Wright, 
2  Md.  429,  56  A.  D.  723  (dissenting  opinion) ;  Lewis  v.  Tapman,  90  Ind.  294, 
47  LJI.A.  385,  45  Atl.  459,— on  legislative  power  to  grant  divorces. 

Cited  in  reference  notes  in  56  A.  D.  732,  on  power  of  legislature  to  grant 
divorces;  49  A.  D.  474,  on  legislative  divorces  in  Maryland. 
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Cited  in  note  in  18  L.ILA.  05,  on  granting  divorces  as  rightful  subject  of  legis- 
lation. 

Disapproved  in  Ponder  v.  Graham,  4  Fla.  23,  holding  that  the  l^slature  ha» 
not  the  power  to  dissolve  a  marriage  contract. 
Nature  of  a  Judgment  for  alimony. 

Cited  in  Lytle  v.  Lytle,  48  Ind.  200,  holding  that  a  personal  judgment  for  ali- 
mony, without  personal  service  but  only  on  constructive  notice,  there  being  no 
appearance  by  defendant,  is  of  no  validity;  Cox  v.  Cox,  19  Ohio  St.  502,  2  A.  R. 
415,  holding  a  divorce  granted  husband  in  another  state,  on  constructive  service, 
she  having  no  actual  notice,  no  defense  to  a  petition  by  her  for  alimony  in  her 
domicil  state;  Haddock  v.  Haddock,  201  U.  S.  562,  50  L.  ed.  867,  26  Sup.  Ct. 
Rep.  525,  5  A.  &  E.  Ann.  Cas.  1,  holding  decree  for  divorce  not  based  on  per- 
sonal service  and  without  personal  jurisdiction  of  wife  not  bar  to  a  suit  by  wife 
where  personal  service  is  had  on  husband;  Alexander  v.  Alexander,  13  App. 
D.  C.  334,  45  L.RJL.  806,  holding  alimony  as  allowed  under  the  statute  in  cases 
of  divorce  from  the  bond  of  matrimony  is  placed  on  the  same  basis  as  alimony 
in  divorce  from  bed  and  board  under  the  common  law;  Audubon  v.  Shufeldt,. 
181  U.  S.  575,  45  L.  ed.  1009,  21  Sup.  Ct.  Rep.  735,  holding  alimony  not  barred 
by  a  discharge  in  bankruptcy. 

Cited  in  note  in  53  A.  S.  R.  184,  on  validity  of  decree  for  alimony  against  a 
nonresident. 
Alimony  as  dependent  on  granting  of  divorce. 

Cited  in  Dunnock  v.  Dunnock,  3  Md.  Ch.  140,  holding  that  alimony  cannot 
be  granted  except  as  a  consequence  of  the  exercise  of  granting  of  a  divorce. 

Cited  in  notes  in  60  A.  D.  666,  on  allov/ance  of  alimony  without  divorce; 
21  L.R.A.  679,  on  suit  for  alimony  after  legislative  divorce;  88  A.  D.  658,  on 
alimony  on  separate  proceedings  after  divorce;   77  A.  S.  R.  231,  on  right  to 
maintain  separate  suit  for  maintenance  independent  of  suit  for  divorce. 
Authority  of  chancery  to  decree  alimony. 

Cited  in  Jamison  v.  Jamison,  4  Md.  Ch.  289,  holding  that  chancery  has  author- 
ity, during  separation,  to  make  a  suitable  allowance  out  of  the  property  of  the 
husband  for  the  maintenance  of  the  wife. 

Cited  in  reference  note  in  28  A.  D.  55,  442,  on  jurisdiction  to  grant  alimony. 

19  AM.  DEC.  248,  BAIiTIMOIUB  T.  HUGHES,  1  QTLL  A  J.  480. 
Presumption  as  to  benefit  from  local  improvements. 

Cited  in  Baltimore  v.  Scharf,  54  Md.  499,  holding  charge  on  owners  of  prop- 
erty along  street  paved,  will  be  presimied  to  be  for  benefit  to  their  property. 
Assessment  of  particular  district  for  benefit  of  whole  city. 

Cited  in  Burns  v.  Baltimore,  48  Md.  198,  holding  paving  which  appears  by 
the  ordinance  to  be  for  the  general  benefit  of  the  city,  and  not  for  the  particular 
district,  not  a  proper  special  tax  on  that  district;  Baltimore  v.  Johns  Hopkins 
Hospital,  «56  Md.  1,  holding  that  the  legality  of  levy  of  tax  does  not  depend  on 
whether  the  paving  was  in  fact  a  benefit  to  a  particular  district  taxed,  but  upon 
the  object  and  motive  of  corporation. 

Distinguished  in  Baltimore  v.  Johns  Hopkins  Hospital,  56  Md.  1   (dissenting 
opinion),  on  presumption  of  benefit  to  particular  district. 
Prerequisites  of  special  assessment. 

Distinguished  in  Clemens  v.  Baltimore,  16  Md.  208,  holding  presentation  of  a 
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bill  for  paving  aad  aoquieicenoe  of  person  therein  and  promise  by  him  to  pay 
is  an  admission  by  him  that  preliminary  steps  had  been  taken  and  that  paving 
had  been  done. 
Validity  of  asflessmeiit. 

Cited  in  note  in  65  A.  D.  286,  on  constitutionality  of  assessments  by  munic- 
ipality for  improvements. 
Apportionment  of  assessments. 

Cited  in  note  in  56  A.  D.  289,  on  apportionment  of  taxes  and  assessments. 
lilmltatlons  on  ordaining  power  of  dty. 

Cited  in  Mississippi,  O.  ft  Red  River  R.  Co.  v.  Camden,  23  Ark.  300,  holding 
that  a  corporation  must  act  within  the  limits  of  its  delegated  authority;  Wheel- 
ing V.  Baltimore,  1  Hughes,  90,  Fed.  Cas.  No.  17,502;  Meinzer  v.  Racine,  68  Wis. 
241,  32  N.  W.  139, — ^holding  that  a  common  council  has  only  such  powers  as  are 
expressly  granted  or  necessarily  implied;  Ex  parte  Burnett,  30  Ala.  461,  holding 
that  a  municipal  corporation  has  power  to  pass  all  laws  necessary  or  proper  to 
carry  into  effect  any  given  power;  Mobile  v.  Allaire,  14  Ala.  400,  holding  a  court 
is  not  to  scrutinize  the  necessity  or  propriety  of  an  ordinance,  but  the  means 
of  accomplishing  the  object. 

Cited  in  reference  notes  in  65  A.  D.  386,  on  powers  of  municipal  corpora- 
tions; 28  A.  D.  265,  on  validity  of  municipal  by-laws  and  ordinances;  90  A.  D. 
283,  on  necessity  of  municipal  corporation  acting  within  limits  of  its  delegated 
authority. 

Cited  in  note  in  1  L.R.A.  169,  on  power  and  authority  of  municipal  corpora- 
tions. 
Power  of  mnnlclpallty  as  to  nuisances. 

Cited  in  reference  notes  in  26  A.  D.  102,  on  remedies  for  public  nuisances;  22 
A.  D.  425,  on  manner  of  declaring  particular  thing  a  nuisance;  28  A.  D.  191,  on 
power  of  municipal  corporation  to  declare  certain  thing  a  nuisance;  30  A.  D. 
572,  on  power  of  municipal  corporations  to  abate  nuisances  and  to  declare  what 
is  a  nuisance. 

Cited  in  notes  in  40  A.  D.  344,  on  power  of  municipal  corporations  to  prohibit 
and  prevent  nuisances;  24  A.  D.  197,  on  power  of  municipal  corporations  to  abate 
nuisances  and  to  declare  what  is  a  nuisance;  27  A.  D.  98,  on  power  of  municipal 
corporations  to  remove  nuisances  and  to  determine  what  is  a  nuisance. 
Voluntary  payment  of  debt  due  from  another. 

Cited  in  Stephens  v.  Brodnax,  5  Ala,  268;  Hearn  v.  Cullin,  54  Md.  533, — ^hold- 
ing voluntary  payment  made  of  a  debt  due  by  another,  without  his  request  creates 
no  liability  on  his  part. 

Cited  in  reference  notes  in  50  A.  D.  167,  on  voluntary  or  involuntary  pay- 
ment of  another *s  debt;  91  A.  D.  667,  on  recovery  from  debtor  by  one  paying  his 
debt;  51  A.  D.  706,  on  right  to  recover  where  one  is  compelled  to  pay  another's 
debt. 

Cited  in  note  in  23  L.R.A.  128,  on  subrogation  of  volunteer  or  stranger  paying 
debt  by  special  agreement. 

Liability  for  debt  of  another. 

Cited  in  Pope  v.  Randolph,  13  Ala.  214,  holding  a  promise  to  one  party  to  pay 
a  third  person  a  sum  of  money  founded  on  a  sufficient  consideration  may  be  en- 
forced by  party  to  whom  payment  is  to  be  made. 
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19  AM.  DEO.  250,  AliDRIDGE  T.  WESEMB,  %  GUjIj  St  J.  S6. 
Assignment  of  mortgWLge. 

Cited  in  reference  note  in  49  A.  D.  189,  on  assignment  of  mortgage. 
Reformation  of  contracts. 

Cited  in  note  in  65  A.  S.  R.  501,  on  effect  of  statute  of  frauds  on  reformatioii 
of  contract. 

Trusts,  how  created. 

Cited  in  Carson  v.  Phelps,  40  Md.  73,  holding  that  a  trustee  of  property  may 
be  created  by  any  formal  instrument  which  passes  legal  title  to  the  trust  estate 
and  contains  a  proper  declaration  of  trust. 

19  AM.  DEO.  258,  WINCHESTER  T.  UNION  BANK,  2  QILL  St  J.  7S. 
Acts  qualifying  assignee  of  insolvent  to  sue. 

Cited  in  Wilson  v.  Ireland,  4  Md.  444,  holding  that  trustee  of  insolvent  debtor 
must  first  establish  that  he  has  been  appointed  and  bonded;  Stewart  v.  Stone,  3 
Gill  A  J.  510,  holding  in  a  suit  in  chancery,  trustee  must  show  that  he  has  filed 
bond  with  security. 

Distinguished  in  Speed  v.  Smith,  4  Md.  Ch.  299,  in  a  sale  under  a  decree  of  a 
court  wherein  the  court  is  the  vendor  acting  under  the  instrumentality  of  its 
trustee. 
Proof  of  authority  of  an  assignee  to  sne. 

Cited  in  Hall  v.  Sewell,  9  Gill,  146,  holding  that  an  assignee  in  bankruptcy 
must  show  himself  clothed  with  that  character  and  authority;  Foster  v.  Smith, 
16  Ala.  192,  holding  that  where  the  trustee  of  an  insolvent  brings  assumpsit, 
the  general  issue  does  not  supersede  the  necessity  of  proving  he  is  such  trus- 
tee. 

General  issue  as  admission  of  plaintiff's  right  to  sne. 

Cited  in  Strickland  v.  Burns,  14  Ala.  511,  on  the  plea  to  the  general  issue  as 
an  admission  of  the  character  in  which  plaintiff  sues. 

19  AM.  DEO.  255,  WINCHESTER  T.  UNION  BANK,  2  Gllili  St  J.  79. 
Bond  as  prerequisite  to  suit  by  an  assignee  in  insolvency. 

Cited  in  Wilson  v.  Ireland,  4  Md.  444,  holding  trustee  of  insolvent  debtor  must 
establish  that  he  has  been  appointed  and  bonded  before  he  can  maintain  suit. 
Source  of  authority  of  an  administrator. 

Cited  in  Citizens'  Nat.  Bank  v.  Sharp,  53  Md.  521,  holding  that  an  admin- 
istrator derives  his  title  and  authority  entirely  from  the  letters  of  administra- 
tion. 

19  AM.  DEC.  258,  JENNISON  v.  HAPGOOD,  7  PICK.  1. 
Jurisdiction  of  administration  of  estates. 

Cited  in  Re  Cilley,  58  Fed.  977,  holding  proceeding  to  probate  will  not  remov- 
able to  Federal  courts. 

Distinguished  in  Goodell  v.  Goodell,  173  Mass.   140,  53  N.  E.  275,  holding 
guardian  responsible  in  equity  for  abuse  of  power  imposed  by  probate  court 
—  Settlement  of  accounts. 

Cited  in  Probate  Judge  v.  Lane,  61  N.  H.  342,  holding  probate  court  alone  has 
original  jurisdiction  of  settlement  of  administration  accounts;  Fletcher  v.  Fletch- 
er, 191  Mass.  211,  77  N.  E.  768,  holding  agreement  by  heirs  for  settlement  of 
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estate  did  not  oust  probate  eoort  of  jurisdiction  to  settle  account;   Green  t. 
Oaskill,  175  Mass.  265,  56  N.  E.  560,  holding  trustees  appointed  by  probate  have 
right  to  hare  their  accounts  settled  in  probate  court. 
<—  Jurisdiction  of  ohanoery. 

Cited  in  Wilson  v.  Leishman,  12  Met.  816,  holding  court  of  equity  has  no  pow- 
er to  require  administrator  to  render  account. 

Cited  in  reference  notes  in  73  A.  D.  558,  on  how  far  jurisdiction  of  chancery 
is  devested  by  probate  system;  50  A.  D.  813,  on  jurisdiction  of  chancery  over 
settlement  of  executor's  account. 
Finality  of  decrees  of  probate  court. 

Cited  in  Hartsel  ▼.  People,  21  Colo.  296,  40  Pac.  567,  holding  decree  of  coimty 
•court  in  probate  matters  conclusive  upon  all  matters  directly  before  court;  Vert- 
ner  v.  MtMurran,  Freem.  Ch.  (Miss.)  136,  on  conclusiveness  of  orders  and  de- 
cisions of  probate  court;  Bassett  v.  Fidelity  &  D.  Co.  184  Mass.  210,  100  A.  S.  R. 
■552,  68  N.  E.  205,  holding  decree  of  probate  court  allowing  account  of  executor 
binding  on  executor's  surety. 

Cited  in  reference  notes  in  35  A.  D.  516;  48  A.  D.  llOy—on  conclusiveness  of 
-decrees  of  orphans'  court. 

Cited  in  note  in  48  A.  D.  747,  748,  on  conclusiveness  of  decrees  of  distribution 
and  power  of  chancery  to  correct  or  set  aside  settlement  of  accounts  in  pro- 
bate court. 
Opening,  anrcharglng,  and  falsifying  aoeonnt. 

Cited  in  Davis  v.  Cowdin,  20  Pick.  510,  holding  probate  court  may  open  ad- 
ministrator's account  on  ground  of  fraud;  Paine  v.  Stone,  10  Pick.  75,  holding 
fraud  in  account  of  administrator  settled  in  probate  court  cannot  be  tried  in  ac- 
tion on  administrator's  bond;  Griffith  v.  Vertner,  5  How.  (Miss.)  736,  holding  de- 
•  crees  of  orphans  and  county  court  cannot  be  set  aside  in  chancery  proceeding  ez 
cept  for  fraud;  Sever  v.  Russell,  4  Cush.  513,  50  A.  D.  811,  holding  chancery  has 
no  jurisdiction  of  fraud  in  executor's  account  rendered  to  probate. 
Necessity  of  notice  of  accounting. 

Cited  in  reference  note  in  75  A.  D.  753,  on  necessity  of  citing  executor  on  re- 
settlement of  his  account  for  fraud. 

Cited  in  notes  in  63  L.R.A.  108,  on  remedy  of  distributee  as  to  accoimting  of 
which  he  had  no  notice,  by  proceeding  against  those  who  have  received  fund;  63 
LJI.A.  98,  on  remedy  of  distributee  by  appeal  from  judgment  or  decree  as  to 
accounting  of  which  he  had  no  notice  and  on  which  he  did  not  appear. 
Exclnslvenesa  of  probate  jurisdiction. 

Cited  in  Pierce  v.  Irish,  31  Me.  254,  holding  court  of  probate  only  tribunal 
-competent  to  pass  upon  accounts  of  guardians. 
Adequate  legal  remedy  as  defense  In  equity. 

Cited  in  Tufts  v.  Tufts,  3  Woodb.  &  M.  456,  Fed.  Cas.  No.  14,233,  holding 
equity  will  not  enforce  collateral  agreement  or  trust  still  executory  where  there 
is  remedy  at  law. 

Distinguished  in  Hull  v.  Dills,  19  Fed.  667,  holding  equity  jurisdiction  of  Fed- 
eral courts  not  subject  to  restraint  by  state  legislation. 
Purchases  by  persons  In  fiduciary  capacity. 

Cited  in  Sowles  v.  Lewis,  75  Vt.  69,  62  Atl.  1073,  holding  purchase  by  assignee 
in  insolvency  of  property  of  estate  valid  except  for  fraud;  Joyner  v.  Farmer, 
'78  N.  C.  196,  holding  purchase  by  mortgagee  at  sale  made  by  himself  voidable 
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bj  mortgagor,  or  his  priyies;  New  York  G.  Ibb.  Ck>.  ▼.  National  Protection  Ins. 
Co.  20  Barb.  468,  holding  contract  by  agent  who  ia  also  acting  in  behalf  of  other 
party,  Toidable;  McKean  k  E.  Land  &  Impror.  Co.  ▼.  Clay,  149  Pa.  277,  24  AtL 
211,  10  Pa.  Co.  Ct.  490,  holding  action  to  enforce  trust  arising  from  purchase  by 
agent  of  land  of  principal  must  be  brought  within  statutory  time. 

Cited  in  notes  in  80  A.  8.  R.  656,  on  purchase  by  agent  of  property  of  prin- 
cipal; 80  A.  8.  R.  663,  on  yalidity  and  ratification  of  purchase  by  agent  of 
principal's  property  at  unauthorized  sale. 

—  By  administrator. 

Cited  in  Blood  v.  Hayman,  13  Met.  231,  holding  purchase  by  administrator  of 
intestate's  realty  sold  by  him  under  license,  Toidable;  Litchfield  y.  Cudworth,. 
15  Pick.  23,  holding  sale  to  himself  of  lands  voidable;  Mallett  y.  Dexter,  1  Curt. 
C.  C.  178,  Fed.  Cas.  No.  8,988,  holding  equity  will  not  interpose  in  case  of  fraud 
by  administrator;  Deans  y.  Wilcoxson,  25  Fla.  980,  7  So.  163,  holding  convey- 
ances to  administrator  of  land  of  which  he  has  charge,  yoidable;  Remick  y.  But- 
terfield,  31  N.  H.  70,  64  A.  D.  316,  holding  heirs  of  intestate  may  avoid  illegal 
sale  made  by  administrator. 

Cited  in  reference  note  in  33  A.  D.  581,  on  power  of  administratrix  to  avoid 
purchase  made  at  her  own  sale. 

—  By  trustees. 

Cited  in  Hayes  v.  Hall,  188  Mass.  510,  74  N.  E.  935,  holding  trustee  not  per- 
mitted directly  or  indirectly  to  benefit  himself  from  trust  property;  Ten  Eyck 
v.  Craig,  2  Hun,  452,  holding  purchase  by  trustee  of  trust  property  will  stand 
if  cestui  que  trutt  acquiesces;  Haywood  v.  Ellis,  13  Pick.  272,  holding  trustee 
shall  not  buy  trust  property  so  as  to  make  profit  himself;  Hay  ward  v.  Ellis,  13 
Pick.  272,  holding  trustee  who  purchases  trust  property  entitled  to  expenses  of 
sale,  where  cestui  que  trust  affirms;  Burlingame  v.  Hobbs,  12  Gray,  367,  holding 
trustees  who  disposed  of  trust  property  for  their  own  use  liable  in  equity  to 
cestui  que  tnist. 

Cited  in  reference  notes  in  21  A.  D.  466;  22  A.  D.  302;  30  A.  D.  530, — on  trus- 
tee's right  to  purchase  at  his  own  sale;  39  A.  D.  187,  on  validity  of  trustee's 
purchase  at  sale  of  trust  property;  25  A.  D.  399,  on  invalidity  of  purchase  by 
trustee  at  his  own  sale. 

Cited  in  note  in  19  A.  S.  R.  289,  on  sales  and  conveyances  by  trustee. 
Laches  In  dlsafllrniing. 

Cited  in  Skelding  v.  Dean,  141  Mich.   143,  104  N.  W.  410,  holding  disposal 
of  trust  funds  with  acquiescence  of  beneficiary  could  not  be  disturbed  after  un- 
reasonable time;  Taggart  v.  Reilly,  3  Phila.  196,  15  Phila.  Leg.  Int.  316,  holding^ 
bill  to  set  aside  sale  by  executor  thirty-three  years  after  made  too  late. 
Lapse  of  time  as  caring  defective  sale. 

Cited  in  Campau  v.  Van  Dyke,  15  Mich.  371,  holding  bill  to  impeach  decree 
establishing  title  to  real  estate  must  be  brought  within  reasonable  time;  Myers 
V.  Bolton,  157  N.  Y.  393,  28  N.  Y.  Civ.  Proc.  Rep.  397,  52  N.  E.  114,  on  what 
constituted  acquiscence  in  care  of  property  by  executors. 
Confirmation  of  administrator's  deed. 

Cited  in  Thomas  v.  Le  Baron,  10  Met.  403,  holding  voidable  deed  of  adminis- 
trator confirmed  by  heirs  acquiescing  in  settlement  of  administrator's  account 
in  which  they  were  credited  with  purchase  money. 
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19  AM.  DB€.  a«2,  KE  WAIT,  7  PIOK.  100. 
Title  to  produce,  as  rent. 

Cited  in  Turner  t.  Baehelder,  17  Me.  257,  holding  title  to  portion  of  produce 
resenred  as  rent  remains  in  leeiee  until  diriaion;  Smith  y.  Wheeler,  4  OkU.  138, 
44  Pac.  203,  denying  right  to  distrain  for  rent. 

Cited  in  note  in  51  A.  D.  278,  on  rent  payable  in  produce  or  senrioet. 
«—  When  passes  to  rendee. 

Cited  in  Stone  y.  Peacock,  35  Me.  385,  holding  purchase  and  payment  of  grow- 
ing crops  passes  no  title  until  possession  or  deliyery  be  had. 

10  AM.  DEO.  204,  MHjIjER  t.  MIIiliEIl,  7  PIOK.  ISS. 
Action  for  money  had  and  recefyed. 

Cited  in  Hall  y.  Huckins,  41  Me.  574,  holding  plaintiff  in  action  on  money 
counts  need  not  show  that  money  has  actually  been  receiyed;  Brigham  y.  Win- 
chester, 6  Met.  460,  holding  action  for  money  had  and  receiyed  for  land  will 
not  lie  when  title  is  in  controyersy. 

Cited  in  note  in  89  A.  D.  429,  on  assumpsit  not  being  proper  action  to  try  title. 

—  For  proceeds  of  conyerslon  or  wrongdoing. 

Cited  in  Mann  y.  United  States,  32  Ct.  CI.  580,  holding  one  whose  goods  hays 
been  wrongfully  taken  and  sold  may  waiye  tort  and  sue  for  money  had  and 
receiyed;  Strickland  y.  Burns,  14  Ala.  511,  holding  assumpsit  may  be  main- 
tained for  proceeds  of  notes  disposed  by  agent  for  own  yse;  Linton  y.  Walker, 
8  Fla.  144,  71  A.  D.  105,  on  right  of  master  to  sue  in  assumpsit  for  work  and 
labor  of  apprentices  enticed  away;  Hathaway  y.  Burr,  21  Me.  567,  38  A.  D.  278, 
holding  plaintiff  in  action  for  money  had  and  received  for  goods  taken  and  sold, 
need  prove  only  receipt  of  pa}rment;  Pickman  y.  Trinity  Church,  123  Mass.  1, 
25  A.  R.  1,  holding  money  had  and  received  will  lie  for  price  of  land  wrongfully 
sold ;  Lord  v.  Staples,  23  N.  H.  448,  holding  payment  need  not  be  made  in  money, 
to  allow  action  for  money  had  and  received. 

—  By  tenant  In  common. 

Cited  in  Hudson  y.  Coe,  79  Me.  83,  1  A.  S.  R.  288,  8  Atl.  249,  holding  one 
tenant  in  common  may  maintain  action  for  money  received  by  cotenant  above  his 
share;  Dickinson  v.  Williams,  11  Cush.  258,  59  A.  D.  142;  Miller  v.  Miller,  9 
Pick.  33, — holding  money  taken  by  tenant  in  common  for  common  property,  re- 
coverable in  assiunpsit;  Bigelow  y.  Jones,  10  Pick  161,  holding  cotenant  disseised 
from  common  property  may  not  maintain  assumpsit  for  money  received  from 
wood  cut  therefrom. 

Cited  in  reference  note  in  59  A.  D.  144,  on  right  of  tenant  in  common  to  sue 
cotenant  in  assumpsit  when  account  authorized. 

Cited  in  notes  in  14  A.  D.  587,  on  assumpsit  by  one  cotenant  against  another 
for  nis  share  of  rents  and  profits;  28  L.R.A.  845,  846,  on  remedy  by  action  in 
assumpsit  to  compel  cotenants  to  account  for  use  and  occupation,  and  rents  and 
profits. 

Criticized  in  Richardson  v.  Richardson,  72  Me.  403,  holding  tenant  in  common 
may  maintain  assumpsit  against  cotenant  who  has  received  more  than  his  share 
of  rents  and  profits. 
Election  of  remedies. 

Cited  in  Doe  ex  dem.  Duval  v.  McLoskey,  1  Ala.  708,  holding  mortgagee  of  land 
may  prosecute  all  or  either  of  his  remedies  at  same  time  to  satisfaction. 
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Commencement  of  limitations. 

Cited  in  Woolbright  v.  Sneed,  5  Ga.  167,  holding  limitations  do  not  commence* 
to  run  until  right  of  action  accrues. 

Cited  in  reference  note  in  68  A.  D.  493»  on  limitation  of  action  by  tenant 
against  his  cotenant. 

Cited  in  note  in  16  E.  R.  C.  261,  on  when  statute  of  limitations  runs  against 
cause  of  action  for  fraud. 

—  On  wrongful  receipt  of  money. 

Cited  in  Hunt  v.  Nevers,  15  Pick.  50.0,  26  A.  D.  616;  Currier  y.  Hallowell,  15a 
Mass.  254,  33  N.  E.  497, — holding  that  limitations  begin  to  run,  in  case  of  money 
wrongfully  received,  at  time  of  receipt;  Robinson  v.  Robinson,  173  Mass.  233,  53 
N.  E.  854,  on  claim  of  one  tenant  in  common  against  another  for  profits  as  af- 
fected by  statute  of  limitations. 
Redaction  of  wife's  cfaoses  in  action  to  possession. 

Cited  in  reference  note  in  28  A.  D.  137,  on  survival  to  wife  of  her  choses- 
in  action  not  reduced  to  possession  by  her  husband  during  his  life. 

19  AM.  DEO.  2%%f  BOSTON  TYPE  A  STEREOTYPE  FOUNDRY  CO.  v. 

MORTIAfER,  7  PICK.  !••. 
Amount  of  liability  of  garnishee. 

Cited  in  Swamscot  Mach.  Co.  v.  Partridge,  25  N.  H.  369,  holding  trustee  may 
retain  amount  to  cover  reasonable  costs  in  trustee  proceedings;  North  Chicago 
Rolling  Mill  Co.  ▼.  St.  Louis  Ore  &  Steel  Co.  152  U.  S.  596,  38  L.  ed.  565,  14 
Sup.  Ct.  Rep.  710,  holding  garnishee  who  is  also  creditor  to  principal  debtor 
in  unliquidated  damages  may  obtain  relief  in  equity;  Donnell  v.  Portland  &,  O. 
R.  Co.  76  Me.  33,  on  liability  of  trustee  in  trustee  process  for  amount  due  prin- 
cipal defendant;  Eddy  ▼.  O'Hara,  132  Mass.  56,  holding  owners  of  vessel  sum- 
moned as  trustees  by  seaman  not  charged  as  such  for  amount  paid  on  judgment 
in  admiralty;  St.  Louis  v.  Regenfuss,  28  Wis.  144,  holding  garnishee  liable  to 
judgment  creditor  no  further  than  to  attachment  debtor  before  process  served. 

—  Right  to  set-oif. 

Cited  in  Lannan  v.  Walter,  149  Mass.  14,  20  K  E.  196,  holding  debt  due  trus- 
tee by  principal  defendant  may,  before  final  answer  in  trustee  process,  be  set  off 
by  trustee;  Van  Camp  Hardware  &  Iron  Co.  v.  Plimpton,  174  Mass.  208,  76 
A.  S.  R.  296,  54  N.  E.  538,  holding  trustee  may  not  be  put  in  worse  position 
by  attachment  than  he  would  have  otherwise  occupied;  Boardman  v.  Cushing,  12 
N.  H.  105,  holding  trustee  has  right  of  set-off  for  claims  contracted  before 
service  of  process;  Brown  v.  Warren,  43  N.  H.  430;  Smith  v.  Steams,  19  Pick. 
20, — ^holding  trustee  may  set  off  any  demand  which  statutory  or  common-law 
proceedings  allowed;  McLaughlin  v.  Swann,  18  How.  217,  15  L.  ed.  357,  holding 
defenses  of  garnishees  may  be  set  up  by  bill  of  interpleader  against  plaintiffs 
in  attachment;  Marrett  v.  Equitable  Ins.  Co.  54  Me.  537,  holding  trustee  who 
has  contingent  claim  against  principal  defendants  may  continue  action  till 
there  is  certainty  of  claim;  Wheeler  v.  Emerson,  45  N.  H.  526,  holding  trustee 
may  retain  of  funds  of  debtor  amount  he  mi^ht  legally  or  equitably  set  off;  Lamb 
V.  Stone,  11  Pick.  527,  on  equitable  set-off  to  trustee  process. 

Cited  in  reference  note  in  100  A.  D.  512,  on  right  of  garnishee  to  make  offset 
against  claim. 
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19  AM.  DBO.  868,  HAYWARD  T.  liEONARB,  7  PICK.  181. 
Ehittrety  of  oontracU. 

Cited  in  reference  notes  in  61  A.  D.  629,  on  contract!  held  to  be  indivisible; 
78  A.  S.  R.  621,  on  entirety  of  contracts  for  personal  services;  72  A.  S.  R.  869, 
on  servant's  breach  of  entire  contract. 
Recovery  on  contracts  not  fully  performed. 

Cited  with  special  approval  in  Malbon  v.  Bimey,  11  Wis.  107,  holding  con- 
tractor who  performed  but  small  part  of  work  under  contract,  then  abandoned 
it,  could  recover  nothing. 

Cited  in  Goldsmith  v.  Hand,  26  Ohio  St.  101,  on  right  of  recovery  on  uncom- 
pleted contract;  Higby  v.  Upton,  3  Met.  409,  on  construction  of  rule  as  to  part 
performance  of  contract;  Allen  v.  Mayers,  184  Mass.  486,  69  N.  E.  220,  holding 
owner  cannot  take  advantage  of  breach  of  contract,  when  work  is  accepted  with 
knowledge  thereof ;  Wheeden  v.  Fiske,  60  N.  H.  126,  holding  express  agreement  to 
rescind  contract  need  not  be  shown. 

Cited  in  reference  notes  in  66  A.  D.  664,  on  employee's  right  to  reasonable 
value  of  services  where  contract  is  not  completed;  66  A.  D.  98,  on  recovery  for 
services  where  work  is  beneficial  to  defendant. 

Cited  in  notes  in  69  A.  S.  R.  287,  as  to  when  complete  performance  is  essential 
to  cause  of  action  on  building  and  analogous  contracts;  69  A.  S.  R.  291,  as  to 
when  complete  performance  is  essential  to  cause  of  action  on  contract  for  per- 
sonal services;  68  A.  D.  622,  on  apportionment  of  contracts  and  recovery  for 
part  performance  thereof. 

Distinguished  in  Carpenter  v.  Gay,  12  R.  I.  306,  denying  remedy  to  contractor 
who  has  voluntarily  abandoned  work;  Mason  v.  Heyward,  3  Minn.  182,  Gil.  116 
holding  defendant  who  sets  up  counterclaim  for  failure  to  perform  contract 
admits  right  of  action  on  contract;  Pickering  v.  Greenwood,  114  Mass.  479,  hold- 
ing recovery  improper  on  contract  not  performed  before  certain  time  as  stipu- 
lated. 
—  Substantial  performance. 

Cited  in  Harlan  v.  Stufflebeem,  87  Cal.  608,  26  Pac.  686,  holding  substantial 
performance  of  contract  sufficient  to  allow  recovery  for  work  done  thereunder; 
Perry  v.  Quackenbush,  106  Cal.  299,  38  Pac.  740,  holding  substantial  performance 
of  every  material  covenant  in  contract  necessary  to  allow  recovery  of  contract 
price;  Preston  v.  Finney,  2  Watts  A  S.  63,  holding  slight  deviation  from  contract 
will  not  prevent  recovery  where  there  has  been  honest  intention  to  perform ;  West 
Virginia  Bldg.  Co.  v.  Saucer,  46  W.  Va.  483,  72  A.  S.  R.  822,  31  S.  E.  965,  hold- 
ing builder  does  not  lose  mechanics'  lien  because  of  minor  missions  or  defects. 

Distinguished  in  Mehurin  v.  Stone,  37  Ohio  St.  49,  holding  substantial  per- 
formance of  contract  essential  to  right  to  recover  agreed  price  or  any  part 
thereof. 

Disapproved  in  Manning  v.  School  Dist.  No.  6,  124  Wis.  84,  102  N.  W.  366, 
holding  "substantial  performance"  is  strict  performance  in  all  essentials  nec- 
essary to  full  accomplishment  of  purposes  of  contract. 
Action  on  implied  contract  for  quantum  meruit. 

Cited  in  Britton  v.  Turner,  6  N.  H.  481,  26  A.  D.  713,  holding  law  implies  a 
promise  to  pay  for  benefits  acquired  under  contract  not  fully  performed;  Smith 
V.  First  Cong.  Meeting-house,  8  Pick.  178,  holding  debt  or  assumpsit  will  lie 
on  implied  promise  for  work  under  special  contract  not  fully  performed;  Bas- 
sett  V.  Sanborn,  9  Cush.  68;  Snow  v.  Ware,  13  Met.  42, — ^holding  value  of  work 
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performed,  but  not  completed  according  to  contract,  maj  be  recovered  on  im- 
plied promise;  Walker  ▼.  Orange,  16  Gray,  193,  holding  one  who  believed  road 
completed  according  to  contract  could  recover  reasonable  value  of  services;  Hunt 
V.  Test,  8  Ala.  713,  42  A.  D.  659,  holding  there  was  implied  contract  to  pay  for 
value  of  services  actually  rendered;  Gillis  v.  Cole,  177  Mass.  684,  59  N.  E.  455, 
holding  recovery  proper  for  value  added  to  defendant's  land,  even  though  contract 
had  not  been  fulfilled;  Atkins  v.  Barnstable  County,  97  Mass.  428,  holding  plain- 
tiff might  recover  on  ** quantum  meruit**  for  benefits  done  by  work  for  county; 
Wadleigh  v.  Sutton,  6  N.  H.  15,  23  A.  D.  704,  holding  same  as  to  work  done  for 
town  under  contract  not  fully  performed;  Blood  v.  Enos,  12  Vt.  625,  36  A.  D. 
-363,  holding  one  who  had  performed  labor  on  owner's  land  entitled  to  recover  to 
extent  of  benefits;  Burke  v.  Coyne,  188  Mass.  401,  74  N.  E.  942,  holding  non- 
performance of  contract  in  full,  no  bar  to  action  for  value  of  labor  and  mate- 
rials. 

Cited  in  reference  notes  in  41  A.  S.  R.  705,  on  recovery  on  quantum  meruit; 
28  A.  D.  529,  on  quantum  meruit  on  entire  contract;  20  A.  D.  479;  23  A.  D. 
662,  705,— on  quantum  meruit  under  special  contract;  25  A.  D.  263;  26  A.  D. 
722;  28  A.  D.  185,  341;  29  A.  D.  584;  39  A.  D.  535,— on  quantum  meruit  on 
apecial  contract;  112  A.  6.  R.  314,  on  recovery  upon  quantum  meruit  on  special 
contracts;  56  A.  D.  98,  on  recovery  for  services  rendered  where  special  con- 
tract not  completed. 

Cited  in  notes  in  30  A.  D.  142;  59  A.  S.  R.  277,'-on  quantum  meruit  under 
special  contract;  59  A.  S.  R.  284,  on  recovery  on  quantum  meruit  or  quantum 
valehat;  5  L.R.A.  707,  on  action  to  recover  reasonable  value  of  services;  6 
E.  R.  C.  638,  on  right  to  recover  upon  quantum  meruit  for  work  done  under 
contract  for  an  entire  service. 

Distinguished  in  Phelps  v.  Sheldon,  13  Pick.  50,  23  A.  D.  659,  holding  one 
who  received  contract  price  for  work  performed  cannot  recover  further  on 
quantum  meruit;  Eyser  v.  Weissgerber,  2  Iowa,  463,  holding  plaintiff  who  sues 
on  special  agreement  may  not  recover  on  implied  liability  without  common 
counts. 

—  Completion  prevented  by  other  party  or  by  rescission. 

Cited  in  Fitzgerald  v.  Allen,  128  Mass.  232,  holding  recovery  would  lie  on 
quantum  menUt  for  work  performed,  upon  cancelation  of  contract;  Bush  v. 
Brooks,  70  Mich.  446,  38  N.  W.  562,  holding  assumpsit  on  common  counts  lies 
for  labor  and  materials  furnished  under  contract  voided  for  fraud  and  deceit; 
Long  V.  Athol,  196  Mass.  497,  17  L.R.A.(N.S.)  96,  82  N.  E.  665,  holding  same 
where  canceled  for  mistake;  Eastern  Expanded  Metal  Co.  v.  Webb  Granite  k 
Constr.  Co.  195  Mass.  356,  81  N.  E.  251,  11  A.  &  E.  Ann.  Cas.  631,  holding 
contractor  who  disaffirmed  contract  when  he  found  it  illegal  could  recover  for 
labor  and  materials  furnished. 

—  Onlpable  or  accidental  noncompletion. 

Cited  in  Powell  v.  Sammons,  31  Ala.  552,  holding  one  will  not  be  permitted 
to  gain  by  his  fault  in  violating  contract;  Haslack  v.  Mayers,  26  N.  J.  L.  284, 
holding  one  who,  without  excuse  fails  to  complete  contract,  cannot  recover 
for  part  performance;  Pullman  v.  Coming,  9  N.  Y.  93  (affirming  14  Barb.  174), 
holding  one  who  had  done  work  in  negligent  and  unskilful  manner  could  re- 
cover nothing  for  work  done;  Sipley  v.  Stickney,  190  Mass.  43,  112  A.  S.  R. 
309,  6  L.R.A.(N.S.)  469,  76  N.  E.  228,  5  A.  &  E.  Ann.  Cas.  611,  holding  recov- 
ery would  not  lie  on  contract,  if  there  is  intentional  nonperformance  of  a  part 
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of  it;  AdaniB  v.  Nichols,  19  Pick.  279,  holding  recoyery  will  not  lie  for  labor  and 
materials  in  house  burned  before  completion  of  contract. 

Distinguished  in  Givhan  v.  Dailey,  4  Ala.  336,  holding  representatives  of  over- 
seer might  not  recover  pro  rata  compensation,  for  part  of  contract  for  year  per- 
formed; Olmstead  v.  Beale,  19  Pick.  628,  holding  one  who  without  reason  broke 
agreement  to  work  for  definite  period  cannot  recover  on  quantum  meruit. 

Disapproved  in  Smith  v.  Coe,  2  Hilt.  366,  holding  contractor  who  abandons 
work  before  completion,  under  special  contract,  can  recover  nothing. 
—  Deviation  from  contract. 

Cited  in  Pinches  v.  Swedish  Evangelical  Lutheran  Church,  56  Conn.  183,  10 
Atl.  264,  holding  unintentional  deviation  from  contract  will  not  prevent  re- 
covery for  labor  and  materials  furnished. 

Cited  in  note  in  54  A.  D.  479,  on  recovery  for  work  and  materials  when  not 
furnished  in  time  or  manner  required  by  special  contract. 
^—Accepted  partial  or  defective  performance. 

Cited  in  Bailey  v.  Woods,  17  N.  H.  365,  holding  deviation  from  contract  ac- 
quiesced in  by  defendant  would  not  bar  action  in  qtiantum  meruit;  Norris  v. 
Windsor  School  Dist  No.  1,  12  Me.  293,  28  A.  D.  182;  White  v.  Oliver,  36  Me. 
92;  Taylor  v.  Williams,  6  Wis.  366;  Tunno  v.  Robert,  16  Fla.  738,— holding  value 
•of  work  performed  and  materials  furnished  and  accepted  though  not  according  to 
contract,  may  be  recovered;  United  States  use  of  Hudson  River  Stone  Supply  v. 
Molloy,  11  L.R.A.(N.S.)  487,  75  C.  C.  A.  283,  144  Fed.  321,  holding  contractor 
may  recover  for  stone  delivered  and  used  with  knowledge  of  breach;  Thomas  v. 
Ellis,  4  Ala.  108,  holding  same  for  value  of  labor  on  house  accepted  and  used; 
Horn  V.  Batchelder,  41  N.  H.  86,  allowing  recovery  for  defective  materials  de- 
livered on  special  contract,  where  they  had  been  used;  Kate  v.  Bedford,  77  Cal. 
■319,  1  L.RJ^.  826,  19  Pac.  523,  holding  contractor  may  recover  on  quantum  meruit, 
for  work  partly  performed  but  accepted;  Hancock  v.  Ross,  18  Oa.  364,  holding 
assumpsit  will  lie  for  goods  supplied,  but  not  according  to  agreement,  if  they  are 
retained  and  enjoyed;  Leeds  v.  Little,  42  Minn.  414,  44  N.  W.  309,  holding  one 
who  has  enjoyment  of  labor  and  materials  of  another  must  make  compensation; 
Blackeslee  v.  Holt,  42  Conn.  226,  holding  defendant  who  took  benefit  of  work  per- 
formed bound  to  pay  for  it;  Reed  v.  Scituate,  7  Allen,  141,  on  acceptance  of  work 
performed  under  special  contract;  Douglas  v.  Lowell,  194  Mass.  268,  80  N.  £.  610, 
holding  use  of  bridge  by  public  not  acceptance  of  work  on  it  by  contractor,  who 
voluntarily  failed  to  perform  contract. 

Distinguished  in  Knowlton  v.  Plantation  No.  4,  14  Me.  20,  holding  one  who  built 
t>ridge  without  authority  cannot  recover  value  on  implied  contract  though  it  was 
used. 

Disapproved  in  Smith  v.  Brady,  17  N.  Y.  173;  72  A.  D.  442,  holding  builder  who 
substantially  failed  to  perform  his  contract  could  recover  nothing  for  labor  and 
materials. 
Measure  of  quantum  meruit. 

Cited  in  Todd  v.  Huntington,  13  Or.  9,  4  Pac.  295,  holding  contractor  could  re- 
cover reasonable  value  of  materials  furnished  substantially  as  specified  in  con- 
tract; Cardell  v.  Bridge,  9  Allen,  355;  Skowh^an  Water  Co.  v.  Skowhegan  Vil- 
lage Corp.  102  Me.  323,  66  Atl.  714, — holding  one  who  has  departed  from  con- 
tract may  still  recover  on  common  counts  for  reasonable  value  of  services;  Nor- 
wood V.  Lathrop,  178  Mass.  208,  59  N.  E.  650;  Danforth  v.  Freeman,  69  N.  H.  466, 
43  Atl.  621;  White  v.  McLaren,  151  Mass.  553,  24  N.  E.  911,~holding  measure  of 
Am.  Dec.  Vol.  III.— 43. 
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damages  for  breach  of  building  eontract  difference  between  present  worth  of 
building  and  worth  if  contract  performed;  Connolly  ▼.  Sullivan,  173  Maas.  1,  53 
N.  E.  143,  on  amount  recover abk  on  contract  not  fully  performed;  Bishop  t.  Price, 
24  Wis.  480,  holding  contract  price  governs  in  action  on  quantum  meruit  where 
contract  has  been  partially  performed;  Nollman  v.  Evenson,  5  N.  D.  344,  65  N. 
W.  686,  holding  recovery  for  labor  and  materials  on  quantum  vdlehat  limited  to 
benefits  conferred. 

Cited  in  reference  note  in  34  A.  S.  R.  430,  on  amount  of  recovery  <m  quantum 
meruit. 
—  Deductions  and  offsets. 

Cited  in  Noble  v.  James,  2  Grant,  Cas.  278,  holding  in  action  on  quantum 
meruit  defendant  may  set  off  damages  arising  from  nonperformance  of  contract; 
Jewett  V.  Weston,  11  Me.  346,  holding  in  suit  on  quantum  meruit,  deduction 
should  be  made  for  injuries  through  nonperformance  of  special  contract;  Blood 
V.  Wilson,  141  Mass.  25,  6  N.  £.  362;  Veazie  v.  Bangor,  51  Me.  509, — ^holding  one 
who  has  endeavored  to  fulfil  contract,  entitled  to  value  of  services,  less  damage 
caused  by  deviation;  Cullen  v.  Sears,  112  Mass.  299,  on  measure  of  damages  to  be 
deducted  for  failure  to  perform  contract  as  stipulated;  Bertrand  v.  Byrd,  5  Ark. 
651,  holding  defective  performance  of  contract  ground  for  mitigation  of  damages 
only  where  defendant  has  derived  benefit. 

Cited  in  note  in  40  A.  D.  333,  on  right  to  recoupment  on  action  for  goods  or 
services  as  dependent  on  whether  contract  is  entire  or  not. 
Measure  of  damages  for  breach  of  contract. 

Cited  in  Doolittle  v.  McCullough,  12  Ohio  St  360,  holding  measure  of  dam- 
ages for  breach  of  contract,  loss  sustained  thereby;  Moulton  v.  McOwen,  103  Mass. 
587,  holding  measure  of  damages  for  n^ligence  in  building  cellar,  difference  be- 
tween value  of  work  as  done  and  as  it  should  have  been  done. 
Implied  acceptance  of  work. 

Cited  in  Demoss  v.  Noble,  6  Iowa,  530,  holding  actions  of  one  for  whom  house 
was  built  tended  to  show  compliance  with  contract. 
Contracts  implied  from  retention  of  benefits. 

Cited  in  Florence  Gas  Electric  Light  &  P.  Co.  v.  Hanby,  101  Ala.  15,  13  So. 
343,  holding  law  implies  promise  on  part  of  one  who  has  accepted  work  to  pay 
its  reasonable  value;  Van  Deusen  v.  Blum,  18  Pick.  229,  29  A.  D.  582,  holding 
one  who  gains  labor  and  acquires  property  of  another  must  make  reasonable  com- 
pensation for  same;  Taylor  v.  Finnigan,  189  Mass.  568,  2  L.R.A.(N.S.)  973,  76 
N.  E.  203,  holding  lessee  could  recover  from  lessor  for  making  building  meet  de- 
mands of  inspector. 

Cited  in  note  in  1  L.R.A.  827,  on  estoppel  of  party  by  receipt  of  benefit. 
Common  assumpsit  on  special  agreement. 

Cited  in  Blair  v.  Asbury,  4  Port.  (Ala.)  435,  holding  special  contract  might  be 
waived  and  trial  had  on  conmion  counts;  Holden  Steam  Mill  Co.  v.  Westervelt, 
67  Me.  446,  holding  one  who  furnished  goods  under  express  agreement  may  not 
abandon  it  and  sue  on  implied  one. 

19  AM.  DEO.  282,  SWAN  y.  NESMITH,  7  PICK.  820. 
liiability  of  del  credere  factor. 

Cited  in  Bradley  v.  Richardson,  23  Vt.  720,  holding  undertaking  of  a  factor 
merely  to  guarantee  payment  of  debts  due  from  buyers;  Vinal  v.  Richardson,  13 
Allen,   521,    holding   principal   not   bound   to   undertake   collection    and   notify 
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imetoT  of  faihiTe  before  action  on  guaranty;  Blakely  ▼.  Jaoobson,  •  Boew.  140, 
on  nature  of  factor's  liability  in  del  credere  agency;  Pugh  v.  Porter  Broe.  Co  118 
Cal.  628,  60  Pac  772,  holding  liability  of  factor  to  principal  for  fixed  amount 
agreed  beoomet  absolute  upon  sale  for  cash;  Cushman  ▼.  Snow,  186  Mass.  160, 
71  N.  E.  529,  holding  contract  should  show  guarantee  of  sales  and  of  solren^  of 
purchasers  by  factor. 

Cited  in  note  in  68  A.  D.  171,  on  del  credere  factors. 

—  Aasnmpsit  as  remedy. 

Cited  in  Lewis  t.  Brehme,  83  Md.  412,  S  A.  R.  100,  on  liability  of  del  credere 
agent  for  proceeds  of  sale,  in  assumpsit. 
Statute  of  frauds  as  to  contracts  to  anawer  for  another. 

Cited  in  Fullam  v.  Adams,  37  Vt.  391,  holding  promise  to  pay  debt  of  another 
within  the  statute  of  frauds;  Beaman  y.  Russell,  20  Vt.  205,  49  A.  D.  775,  on 
promise  of  indemnity  not  collateral  as  affected  by  statute  of  frauds;  Walker  v. 
Richards,  39  N.  H.  259,  on  necessity  of  written  undertaking  in  aid  of  liability 
of  another;  Holmes  y.  Knights,  10  N.  H.  175,  holding  promise  to  indemnify  an- 
other for  becoming  surety  to  third  party  not  within  statute. 

—  Contract  of  del  credere  factor. 

Cited  in  Sherwood  y.  Stone,  14  N.  Y.  267;  Wolff  y.  Koppel,  2  Denio,  368,  43 
A.  D.  751  (affirming  6  Hill,  468), — ^holding  contract  of  factor  binding  him  in 
terms  implied  by  del  credere  commission  not  within  statute;  Suman  y.  Inman,  6 
Mo.  App.  384,  holding  same  of  agreement  of  factor  to  sell  under  del  credere  com- 
mission; Bradley  y.  Richardson,  2  Blatchf.  343,  Fed.  Cas.  No.  1,786,  holding  un- 
dertaking of  factor  not  within  statute. 

Cited  in  reference  note  in  43  A.  D.  754,  on  right  to  proye  by  parol  contract 
of  factor  selling  under  del  credere  commission. 
Amendment  of  pleadings. 

Cited  in  Stevenson  y.  Mudgett,  10  N.  H.  338,  34  A.  D.  155,  holding  declaration 
may  be  amended  so  long  as  identity  of  cause  of  action  is  preserved;  Davis  v.  Hill, 
41  N.  H.  329,  holding  amendment  properly  allowed  which  stated  same  sufficient 
cause  of  action  in  different  way;  Brown  v.  Howe,  3  Allen,  528,  holding  adding 
count  for  work  done  and  materials  found  to  declaration  on  written  contract  did 
not  introduce  new  cause  of  action ;  Wood  v.  Denny,  7  Gray,  540,  holding  declara- 
tion on  money  counts  might  be  amended  by  adding  counts  upon  promissory  notes ; 
Smith  y.  Palmer,  6  Cush.  513,  holding  new  counts  for  enforcement  of  claim  grow- 
ing out  of  same  transaction  upon  which  declaration  founded  not  new  cause  of 
action;  McConnell  y.  Leighton,  74  Me.  415,  holding  new  counts  in  case  may  be 
added  by  amendment  to  action  originally  trover;  Prater  v.  Snead,  12  Kan.  447, 
allowing  amendment  of  petition  where  cause  of  action  was  not  changed. 

Cited  in  reference  notes  in  33  A.  D.  681;  35  A.  D.  735,— on  amendment  of  plead- 
ings; 39  A.  D.  68,  on  amendments  varying  cause  or  form  of  action. 

19  AM.  DEO.  884,  WEBB  T.  PEELB,  7  PICK.  247. 

liiabllity  of  assignee  for  creditors  to  garnishment  or  trustee  process. 

Cited  in  Gore  v.  Clisby,  8  Pick.  555,  holding  choses  in  action  and  land  assigned 
not  liable  in  hands  of  assignee;  Tucker  v.  Clisby,  12  Pick.  22,  holding  assignee  not 
liable  for  those  lands  not  sold  and  paid  for;  Sanford  v.  Bliss,  12  Pick.  116,  holding 
assignee  not  chargeable  for  proceeds  of  land  sold  after  process  served;  Fall  River 
Iron  Works  Co.  v.  Croade,  15  Pick.  11,  on  liability  of  funds  in  hands  of  assigncte 
of  debtor,  to  attachment. 
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Cited  in  note  in  59  L.R.A.  372,  on  garnishment  of  unliquidated  claims  to  sur- 
plus on  assignment  for  creditors. 

—  Of  administrator  or  trustee. 

Cited  in  Wheeler  y.  Bowen,  20  Pick.  563,  holding  interest  of  heir  in  estate  of 
intestate,  in  hands  of  administrator  liable  to  trustee  process;  Bissell  v.  Strong,  9 
Pick.  562,  holding  grantee  not  liable  in  attachment  for  value  of  land  he  may 
hold  in  trust  or  as  security. 
Effect  of  recital  of  consideration. 

Cited  in  M'Crea  v.  Purmort,  16  Wend.  460,  30  A.  D.  103,  holding  consideration 
clause  in  deed  open  to  explanation  by  parol  proof;  Paige  ▼.  Sherman,  6  Gray,  511, 
holding  grantor  not  absolutely  bound  by  consideration  expressed  in  deed; 
Belden  v.  Seymour,  8  Conn.  304,  21  A.  D.  661,  holding  only  operation  of  considera- 
tion clause  in  deed  is  to  prevent  resulting  trust  in  grantor;  Enunons  v.  Bradley, 
56  Me.  333,  holding  bill  of  sale  of  chattels  absolute  in  terms,  but  intended  as 
security,  not  conclusive  of  fraud. 

19  AM.  DEC.  28«,  PEELE  t.  SUFFOIiK  INS.  CO.  7  PICK.  854. 
Election  of  insurer  to  repair  and  return  abandoned  vessel. 

Cited  in  Marmaud  v.  Melledge,  123  Mass.  173;  Commonwealth  Ins.  Co.  v.  Chase, 

20  Pick.    142, — ^holding  underwriters  may  repair  stranded  ship,  if  at  expense 
less  than  one  half  her  value,  and  avoid  payment  of  total  loss. 

—  Diligence  in  effecting  repairs. 

Cited  in  Northwestern  Transp.  Co.  v.  Continental  Ins.  Co.  24  Fed.  171,  holding 
underwriters  who  take  possession  of  stranded  vessel  to  repair  her  must  proceed 
with  diligence;  Copelin  v.  Phoenix  Ins.  Co.  9  Wall.  461,  19  L.  ed.  739  (affirm- 
ing Woolw.  278,  Fed.  Cas.  No.  3,210),  holding  underwriters  must  proceed  ex- 
peditiously to  make  repairs;  Copelin  v.  Phoenix  Ins.  Co.  46  Mo.  211,  2  A.  R. 
504,  holding  insurer  forfeits  right  to  return  injured  vessel  unless  repairs  are 
made  within  reasonable  time. 

Cited  in  reference  note  in  33  A.  D.  733,  on  necessity  of  making  repairs  within 
reasonable  time. 
Right  to  abandon  damaged  vessel  for  total  loss. 

Cited  in  Cincinnati  Ins.  Co.  v.  Bakewell,  4  B.  Mon.  541,  holding  insured  may 
abandon  as  for  total  loss,  if  repairs  would  exceed  half  value. 
Acceptance  of  ship  abandoned  for  total  loss. 

Cited  in  Northwestern  Transp.  Co.  v.  Thames  ft  M.  Ins.  Co.  59  Mich.  214,  26 
N.  W.  336;  Hume  v.  Frenz,  80  C.  C.  A.  320,  150  Fed.  502,— holding  action  of  un- 
derwriters in  failing  to  repair  ship  within  reasonable  time,  acceptance  of  abandon- 
ment; Reynolds  v.  Ocean  Ins.  Co.  1  Met.  160,  holding  same  of  failure  to  remove 
stranded  vessel  within  reasonable  time;  Badger  v.  Ocean  Ins.  Co.  23  Pick.  347, 
holding  abandonment  of  ship  sold  by  owners  immediately  after  injury  by  strand- 
ing, not  accepted  by  insurers. 

Cited  in  note  in  45  L.  ed.  U.  S.  50,  on  taking  possession  of  insured  vessel  to 
raise  and  repair  as  acceptance  of  abandonment. 
Strain  of  vessel  as  element  of  loss. 

Distinguished  in  Giles  v.  Eagle  Ins.  Co.  2  Met.  140,  holding  underwriters  liable 
to  extent  of  diminished  value  of  ship  caused  by  strain. 
Value  of  insured  vessel  before  and  after  repair. 

Cited  in  Orrok  v.  Commonwealth  Ins.  Co.  21  Pick.  456,  32  A.  D.  271,  holding 
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inadmissible,  eridenee  m  to  relative  value  of  ihip  before  and  after  the  waa  re- 
paired by  underwriters. 
Burden  of  proof  on  marine  policy. 

Cited  in  McColl  ▼.  Sun  Mut.  Ins.  Co.  2  Jones  &  S.  313,  holding  actual  or  con- 
structive total  loss  of  vessel  must  be  proved  by  insured  in  action  on  marine 
policy. 

19  AM.  DEO.  289,  lilTTIiB  y.  PEARSON,  7  PICK.  SOI. 
Estates  of  vendor  and  purchaser. 

Cited  in  Willis  t.  Wozracraft,  22  Cal.  607,  holding  equity  treats  vendor  of 
land  as  equitable  owner  thereof  and  vendor  as  owner  of  money. 
lilablUty  of  vendee  for  use  and  occupation. 

Cited  in  Kaas's  Estate,  2  Pa.  Co.  Ct.  55;  Bardsley's  Appeal,  20  W.  N.  C.  00; 
Carpenter  v.  United  States,  6  Ct.  CI.  156, — holding  one  who  enters  premises  under 
agreement  to  purchase  not  liable  for  rent  prior  to  conveyance;  Jones  v.  Tipton, 
2  Dana,  295,  holding  assumpsit  will  not  lie  against  vendee  for  use  and  occupation, 
under  contract  of  sale  afterwards  rescinded;  Davidson  v.  Ernest,  7  Ala.  817,  hold- 
ing assumpsit  for  use  and  occupation  will  lie  by  vendor  against  one  who  entered 
under  verbal  contract  to  purchase;  Knox  v.  Spratt,  19  Fla.  817,  holding  pur- 
chaser who  enters  land  under  contract  of  sale,  not  liable  for  use  and  occupation 
till  contract  is  off;  Lyon  v.  Cunningham,  136  Mass.  532,  holding  entry  of  premises 
under  agreement  for  written  lease  does  not  create  tenancy  at  will  when  landlord 
refuses  to  execute  lease;  Jones  v.  Hutchison,  21  Tex.  370,  holding  defaulting 
vendee  responsible  for  rents  and  profits  to  vendor,  if  latter  disaffirms  contract. 

Cited  in  reference  notes  in  23  A.  D.  407,  on  assumpsit  for  use  and  occupation; 

20  A.  D.  447;  22  A.  D.  359, — as  to  when  action  for  use  and  occupation  lies;  34  A. 
D.  683,  on  action  for  use  and  occupation  against  vendee. 

Obligation  to  pay  rent. 

Cited  in  Doyle  v.  O'Neil,  7  Mo.  App.  138,  holding  tenant's  obligation  to  pay 
rent  arises  from  covenants  in  lease. 

Cited  in  reference  note  in  96  A.  D.  168,  as  to  when  one  in  possession  of  land  is 
liable  for  rents. 

19  AM.  DEC.  290,  ADAMS  v.  PEARSOX,  7  PICK.  S41. 

Conclusiveness  of  judgment. 

Cited  in  Collins  v.  Butler,  14  Cfcl.  223;  Ansley  v.  Pearson,  8  Ala.  431,— hold- 
ing judgment  on  merits  in  former  action  conclusive  in  subsequent  action  on  same 
claim ;  Rodgers  v.  Evans,  8  Ga.  143,  52  A.  D.  390,  holding  judgment  of  court  hav- 
ing full  jurisdiction  binding  until  vacated  or  reversed;  Bath's  Petition,  22  N.  H. 
676,  holding  acceptance  by  court  of  road  commissioners'  report  made  matter  "res 
judicata;"  Pierce  v.  Kneeland,  9  Wis.  23,  holding  final  decision  of  supreme  court 
upon  order  below,  final  and  conclusive  upon  parties;  Dodge  v.  Gaylord,  53  Ind. 
365,  holding  decision  of  supreme  court,  though  erroneous,  binding  upon  parties 
and  court  upon  seeond  appeal;  Love  v.  Gibson,  2  Fla.  598,  holding  surety  hav- 
ing notice  bound  by  judgment  obtained  against  his  cosurety;  Taylor  v.  Field, 
22  111.  App.  436,  holding  former  decree  admissible  to  prove  facts  which  must  have 
been  decided  in  former  suit  between  same  parties. 

Cited  in  note  in  7  L.RJL  582,  on  rule  that  judgments,  though  erroneous,  are 
binding  until  reversed. 
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Judgment  for  damageB  as  merger  of  prescriptive  right. 

Cited  in  Hersey  y.  Packard,  56  Me.  395,  holding  judgment  for  damages  bj  flow- 
age  devested  defendants  of  prescriptive  rights  acquired  prior  thereto. 

19  AM.  DBO.  898,  BUIiliARD  v.  BRIGGS,  7  PIOK.  5SS. 
Nature  of  right  of  dower. 

Cited  in  Re  Alexander,  53  N.  J.  Eq.  96,  30  Atl.  817,  on  nature  of  right  of  dower; 
Chandler  v.  Hollingsworth,  3  Del.  Ch.  99,  holding  dower  a  l^gal  right  of  wife, 
vested  and  indefeasible  except  by  her  own  act;  Flynn  v.  Flynn,  171  Mass.  312, 
68  A.  S.  R.  427,  42  L.R.A.  98,  50  N.  E.  650,  holding  wife  not  entiUed  to  haye 
proceeds  of  sale  under  eminent  domain  set  apart  by  reason  of  right  of  dower; 
Buzick  V.  Bu2ick,  44  Iowa,  259,  24  A.  R.  740,  holding  wife  may  maintain  action  to 
protect  her  dower. 

Cited  in  reference  note  in  37  A.  S.  R.  893,  on  priority  of  dower  as  against  other 
rights. 
Bar  or  release  of  dower. 

Cited  in  Davis  v.  Wetherell,  13  Allen,  60,  90  A.  D.  177,  holding  right  of  dower 
will  be  protected  in  equity  against  extinguishment  by  foreclosure  of  mortgage. 
Effect  of  joinder  in  husband's  deed  or  mortgage. 

Cited  in  Nickell  v.  Tomlinson,  27  W.  Va.  697,  holding  effect  of  wife  uniting  with 
husband  in  conveying  absolute  fee  simple  is  to  relinquish  contingent  right  of 
dower;  Gore  v.  Townsend,  105  N.  C.  228,  8  L.R.A.  443,  11  S.  E.  160,  holding  wife 
who  encumbers  right  of  dower  by  joining  in  mortgage  of  husband's  land  becomes 
his  surety. 
Belease  of  marital  estate  as  consideration. 

Cited  in  Allen  v.  Perry,  56  Wis.  178,  14  N.  W.  3,  holding  release  by  wife  of 
right  in  exempt  homestead  good  consideration  for  money  paid  her  on  sale;  Mc- 
Breen  v.  McBreen,  154  Mo.  323,  77  A.  S.  R.  758,  55  S.  W.  463,  holding  husband 
may  contract  with  wife  for  release  of  curtesy,  in  consideration  of  conveyance  to 
him  by  wife. 
Release  of  dower  as  consideration  for  settlement. 

Cited  in  Hollowell  v.  Simonson,  21  Ind.  398;  Brown  v.  Rawlings,  72  Ind.  505; 
Bancroft  v.  Curtis,  108  Mass.  47;  Singree  v.  Welch,  32  Ohio  St.  320;  Smith  v. 
Seiberling,  35  Fed.  677, — holding  conveyance  of  land  by  husband  to  wife  in  con- 
sideration of  release  of  dower,  valid  if  without  fraud;  Colbum  v.  Holland,  14 
Rich.  Eq.  176,  on  relinquishment  by  wife  of  her  rights,  for  valuable  consideration; 
Smith  V.  Kehr,  2  Dill.  50,  Fed.  Cas.  No.  13,071,  holding  postnuptial  settlement  in 
consideration  of  release  of  dower  and  maintenance,  valid;  Patrick  v.  Patrick,  77 
IlL  555;  Hershy  v.  Latham,  46  Ark.  542, — ^holding  relinquishment  of  dower  by 
wife  sufficient  consideration  for  settlement  upon  her  by  husband;  Butterfleld  v. 
Stanton,  44  Miss.  15;  Holmes  v.  Winchester,  133  Mass.  140, — holding  same  as  to 
transfer  by  husband  to  her  of  corporation  stock;  Southern  Loan  k  T.  Co.  v. 
Benbow,  135  N.  C.  303,  47  S.  E.  435,  holding  same  as  to  note  executed  by  huri>and 
to  her ;  Rundlett  v.  Ladd,  59  N.  H.  15,  holding  it  sufficient  consideration  for  pay- 
ment of  sum  of  money  to  her  by  husband ;  Nims  v.  Bigelow,  45  N.  H.  343,  holding 
wife  may  convey  right  of  dower  in  consideration  of  promissory  note  to  herself; 
Low  V.  Carter,  21  N.  H.  433,  holding  conveyance  by  husband  to  trustee,  for  wife 
and  children,  in  consideration  of  release  of  dower  by  wife  valid;  Halferty  v. 
Scearce,  135  Mo.  428,  37  S.  W.  255,  on  conveyance  by  husband  to  wife  in  con- 
sideration of  release  of  dower;  Dick  v.  Hamilton,  Dcady,  322,  Fed.  Cas.  No.  3,890, 
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holding  conveyance  of  property  to  wife  by  third  person  in  consideration  of  re- 
lease of  dower,  yalid  against  husband's  creditors;  Powell  v.  Powell,  9  Humph. 
477,  holding  direct  conveyance  of  property  from  husband  to  wife,  in  consideration 
of  release  of  dower,  vests  property  to  her  separate  use;  Dailey  v.  Dailey,  26  Ind. 
App.  14,  68  N.  E.  1066,  holding  contract  by  wife  with  husband  to  join  in  deed 
to  his  separate  estate  for  part  of  proceeds,  enforceable. 

Cited  in  90  A.  S.  R.  627,  on  release  of  dower  right  as  consideration  for  convey- 
ance to  wife. 

Poetnuptlal  contracts. 

Cited  in  Keener  v.  Trigg,  98  U.  S.  60,  26  L.  ed.  83,  holding  postnuptial  contract 
upon  su£Scient  consideration  will  be  sustained  in  equity;  Medsker  v.  Bonebrake, 
108  U.  S.  66,  27  L.  ed.  664,  2  Sup.  Ct.  Rep.  361,  holding  conveyance  by  husband 
to  wife  through  third  party,  to  repay  loan  by  wife,  valid ;  Atlantic  Nat.  Bank  v. 
Tavener,  130  Mass.  407,  holding  conveyance  of  land  by  husband  to  wife  in  pay- 
ment of  loan  by  her  out  of  separate  estate,  valid;  Peiroe  v.  Thompson,  17  Pick. 
391,  holding  postnuptial  settlement  not  valid  against  creditors  and  purchasers, 
unless  made  upon  valuable  consideration;  Snow  v.  Paine,  114  Mass.  620,  holding 
return  by  husband  to  wife  of  money  previously  placed  in  his  keeping  not  fraudu- 
lent as  to  creditors;  Wiley  v.  Gray,  36  Miss.  610,  holding  devotion  of  her  prop- 
erty by  wife  to  use  of  husband  will  support  postnuptial  settlement  by  hus- 
band; Strong  V.  Skinner,  4  Barb.  646,  holding  wife  may,  by  sale  of  separate  prop- 
erty, purchase  other  property  for  her  separate  use  from  husband. 

Cited  in  note  in  24  E.  R.  C.  186,  on  validity  of  marriage  settlement. 
—  Direct  ooiiYeyaiioea  to  wife. 

Cited  in  Burdeno  v.  Amperse,  14  Mich.  91,  90  A.  D.  225,  holding  husband  can 
convey  real  estate  to  wife  by  deed  without  intervention  of  trustee ;  Hunt  v.  John- 
son, 44  N.  Y.  27,  4  A.  R.  631,  holding  conveyance  of  real  estate  by  deed  from  hus- 
band to  wile  may  be  enforced  in  equity. 
Valuation  of  Inchoate  dower. 

Cited  in  Gordon  v.  Tweedy,  71  Ala.  202,  on  estimation  of  value  of  inchoate  right 
of  dower,  when  consideration  for  deed. 
Voluntary  conveyances  in  fraud  of  creditors. 

Cited  in  Wright  v.  Campbell,  27  Ark.  637 ;  Matthews  v.  Thompson,  186  Mass. 
14,  104  A.  S.  R.  660,  66  L.R.A.  421,  71  N.  E.  93, — holding  voluntary  conveyance  of 
property  to  hinder  and  delay  creditors,  fraudulent  and  void ;  National  Exch.  Bank 
V.  Watson,  13  R.  I.  91,  43  A.  R.  132,  holding  conveyance  in  consideration  of 
marriage,  if  bona  fide,  good  against  creditors. 
Parol  evidence  as  to  consideration  in  deed. 

Cited  in  Coles  v.  Soulsby,  21  Cal.  47;  Goward  v.  Waters,  98  Mass.  696;  Auden- 
reid  v.  Walker,  11  Phila.  183,  33  Phila.  Leg.  Int.  82;  Bennett  v.  Solomon,  6  Cal. 
134, — ^holding  consideration  clause  in  deed  may  be  explained  by  parol  proof; 
Peck  V.  Vandenberg,  30  Cal.  11,  holding  parol  evidence  admissible  to  show  deed 
given  without  money  consideration ;  Northington  v.  Tuohy,  2  Tex.  App.  Civ.  Cas. 
(Willson)  281,  holding  recital  of  consideration  in  deed  only  conclusive  as  to  fact 
that  there  was  consideration  to  deed;  Briggs  v.  Rice,  130  Mass.  60,  holding  con- 
sideration expressed  in  deed  not  conclusive;  Paige  v.  Sherman,  6  Gray,  611,  hold- 
ing grantor  not  absolutely  bound  by  consideration  expressed  in  deed. 

Cited  in  reference  note  in  29  A.  D.  730,  on  conclusiveness  of  acknowledgment  of 
receipt  of  consideration  in  deed. 

Cited  in  notes  in  3  A.  D.  306,  on  parol  evidence  to  vary  consideration;  23  A.  D. 
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526,  on  parol  evidence  to  show  want  of  consideration;  30  A.  D.  117,  on  parol  evi- 
dence as  to  consideration  clause  of  deed;  20  L.R.A.  111,  on  parol  evidence  as  to 
consideration  for  deed  in  action  by  creditor  to  set  it  aside. 

—  To  show  true  oonslderatlon. 

Cited  in  Droop  v.  Ridemour,  11  App.  D.  C.  224,  holding  true  consideration  of 
deed  may  be  shown  by  parol  evidence;  Cox  v.  Henry,  32  Pa.  18,  holding  true  con- 
sideration other  than  that  expressed  in  deed  may  be  shown ;  Graham  v.  Lockhart, 
8  Ala.  9,  on  same  point;  Jack  v.  Dougherty,  3  Watts,  151,  holding  parol  admissible 
to  show  consideration  other  or  greater  than  that  expressed;  Belden  v.  Seymour, 
8  Conn.  304,  21  A.  D.  661,  holding  greater  consideration  than  that  expressed  in 
deed  may  be  shown ;  M'Crea  v.  Purmort,  16  Wend.  460,  30  A.  D.  103,  holding  same 
to  show  consideration  in  deed  was  other  than  money;  Hannan  v.  Oxley,  23  Wis. 
519,  holding  consideration  of  love  and  affection  for  deed  may  be  shown  though  not 
expressed  in  deed;  Wintermute  v.  Snyder,  3  N.  J.  £q.  489,  holding  actual  con- 
sideration for  deed  of  assignment  might  be  shown  by  parol ;  Columbia  Nat.  Bank 
V.  Baldwin,  64  Neb.  732,  90  N.  W.  890,  holding  grantee  may  show  by  parol  evi- 
dence actual  consideration  of  deed  assailed  for  fraud;  Gaffney  v.  Hicks,  131  Mass. 
124,  holding  mortgagor  not  bound  to  pay  more  than  due  on  mortgage  debt,  though 
mortgage  deed  expresses  different  consideration;  McGehee  v.  Rump,  37  Ala.  651, 
holding  parol  evidence  admissible  to  show  contract  was  exchange,  and  not  a  sale. 

Cited  in  reference  note  in  53  A.  D.  269,  on  parol  evidence  to  show  real  con- 
sideration of  deed. 

—  To  show  nonpayment. 

Cited  in  Beach  v.  Packard,  10  Vt.  96,  33  A.  D.  186,  holding  parol  evidence  ad- 
missible to  show  consideration  for  deed  has  not  been  paid;  Smith  v.  Howell,  11 
N.  J.  Eq.  349,  holding  grantor  of  deed  may  prove  consideration  was  not  paid; 
Crowe  V.  Colbeth,  63  Wis.  643,  24  N.  W.  478,  holding  presumption  of  payment  of 
purchase  money  as  set  out  in  deed  may  be  rebutted. 

19  AM.  DEC.  298,  WHITAKER  v.  SUMNER,  7  PICK.  551. 
liiabillty  of  levying  officer  for  neglect  or  fraud. 

Cited  in  Simmons  v.  Richards,  171  Mass.  281,  60  N.  E.  617;  Phillips  v.  Elwell, 
14  Ohio  St.  240,  84  A.  D.  373;  Barrows  v.  National  Rubber  Co.  13  R.  I.  48; 
Franklin  County  Nat.  Bank  v.  Kimball,  152  Mass.  331,  25  N.  E.  460, — holding 
attaching  creditor  whose  lien  is  lost  through  negligence  of  officer  may  recover 
value  of  lien  from  officer;  Sexton  v.  Nevers,  20  Pick.  461,  32  A.  D.  225,  holding 
purchaser  at  sale  on  execution^  who  loses  title  through  neglect  of  officer,  has 
remedy  against  officer;  Thayer  v.  Roberts,  44  Me.  247;  Remick  v.  Wentworth,  89 
Me.  392,  36  Atl.  622, — holding  officer  who  makes  false  return  of  sale  upon  execu< 
tion,  liable  to  attaching  creditor  who  lost  thereby;  Moulton  v.  Jose,  25  Me.  76, 
holding  action  will  not  lie  against  officer  by  surety  on  poor  debtor's  bond  for 
failure  to  return  execution  in  time. 

Distinguished  in  Gregg  v.  Crawford,  4  Ala.  180,  37  A.  D.  739,  holding  United 
States  marshal  not  liable  to  surety  for  omitting  to  levy  on  property  of  principal. 
Conclusiveness  of  return  to  levy. 

Cited  in  Sykes  v.  Keating,  118  Mass.  517,  holding  officer's  return  of  acts  in  levy 
of  execution  conclusive  upon  parties  and  privies;  Campbell  v.  Webster,  16  Gray,* 
28,  holding  return  on  levy  on  real  estate  conclusive  of  competency  of  appraisers; 
Bplahn  v.  Gillespie,  48  Ind.  397,  holding  return  on  final  process  evidence  of  facts 
therein  only  when  acts  are  official  in  usual  course  of  proceedings;  Flaniken  v. 


Digitized  by 


Google 


661  NOTES  ON  AMERICAN  DECISIONS.  [292-30^ 

Neal,  67  Tex.  620,  4  S.  W.  212,  holding  return  conclusive  until  set  aside  in  direct 
proceeding  brought  for  purpose;  Driver  v.  Cobb,  1  Tenn.  Ch.  490,  holding  officer's 
return  that  he  had  executed  summons  prima  facie  evidence  of  its  truth;  Wilcox 
V.  Emerson,  10  R.  I.  270,  14  A.  R.  683,  holding  defect  in  officer's  return  upon  execu- 
tion cannot  be  supplied  by  evidence  aliunde. 

Cited  in  reference  notes  in  24  A.  D.  39,  on  officer's  return  as  evidence ;  25  A.  D. 
239,  as  to  when  and  upon  whom  return  of  sheriff  or  other  officer  is  conclusive; 
80  A.  D.  432,  on  conclusiveness  of  officer's  return  when  collaterally  called  into 
question;  71  A.  D.  308,  as  to  whether  description  of  land  in  return  of  attachment 
should  be  as  certain  as  in  case  of  deed. 

Cited  in  notes  in  23  A.  D.  217,  on  conclusiveness  of  officer's  return;  43  A.  D. 
531,  on  sheriff's  return  of  process  as  evidence  between  parties. 

Distinguished  in  Browning  v.  Flanagin,  22  N.  J.  L.  567,  holding  it  inconclusive 
against  the  creditor  suing  the  sheriff  for  an  escape. 
Estoppel  In  pals. 

Cited  in  Page  v.  Wight,  14  Allen,  182,  holding  estoppel  in  pais  does  not  work 
except  by  representations  which  are  designed  to  be  and  are  acted  upon. 
Conclusiveness  of  official  certificate. 

Cited  in  Hockett  v.  Alston,  3  Ind.  Terr.  432,  68  S.  W.  675,  holding  certificate 
of  purchase  of  government  lands  prima  facie  evidence  of  title. 
Necessity  of  notice  of  Judicial  sale. 

Cited  in  note  in  44  A.  D.  240,  on  effect  of  execution  or  judicial  sale  in  case  of 
failure  to  advertise  or  properly  give  notice. 

19  AM.  BBC.  303,  HOLLY  ▼.  HUOO£FORD»  8  PICK.  78. 
Possession  to  support  trespass. 

Cited  in  Brackett  v.  Bullard,  12  Met.  308,  holding  that  mortgagee  of  goods  may 
maintain  trespass;  Sibley  v.  Brown,  15  Me.  185,  holding  that  one  who  has  let 
property  to  another  may  maintain  trespass  against  an  officer  attaching  it  as 
property  of  such  other  party. 

Cited  in  note  in  18  A.  D.  557,  on  right  of  owner  of  property  bailed  to  another 
to  maintain  trespass.  • 

Common-law  lien  as  personal  privilege. 

Cited  in  Steams  v.  Dean,  129  Mass.  139,  holding  that  lien  for  freight  is  a  per- 
sonal privilege  which  cannot  be  set  up  by  a  third  person  in  defense  to  a  claim 
against  general  owner;  Rosencranz  v.  Swofford  Bros.  Dry  Goods  Co.  175  Mo.  518, 
97  A.  S.  R.  609,  75  S.  W.  445,  holding  lien  of  a  common  carrier  not  available  as  a 
defense  to  a  creditor  of  a  true  owner  who  pays  freight  charges  and  has  carrier's 
lien  assigned  to  him;  Ames  v.  Palmer,  42  Me.  197,  66  A.  D.  271,  holding  the  lien 
of  a  common  carrier  does  not  deprive  general  owner  of  right  to  immediate  posses- 
sion as  against  a  wrongdoer;  Glascock  v.  Lemp,  26  Ind.  App.  175,  59  N.  E.  342, 
holding  the  lien  which  the  keeper  of  a  livery  stable  has  on  animals  fed  and  cared 
for  by  him  is  not  assignable ;  Barnes  Safe  &  Lock  Co.  v.  Block  Bros.  Tobacco  Co. 
38  W.  Va.  158,  45  A.  S.  R.  846,  22  L.R.A.  850,  18  S.  E.  482,  holding  an  agent's 
lien  for  conunissions  not  transferable;  Ruggles  v.  Walker,  34  Vt.  468,  holding 
same  as  to  the  lien  of  a  manufacturer  for  manufacturing  an  article. 

Cited  in  notes  in  35  A.  D.  616;  58  A.  D.  168;  65  A.  D.  233;  23  L.  ed.  U.  S. 
65, — on  factor's  lien. 

—  Waiver  of  lien. 

Cited  in  McCullough  v.  Roots,  19  How.  349,  15  L.  ed.  681,  holding  that  one 
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having  a  lien  on  goods  waives  it  by  a  failure  to  assert  it;  M.  M.  Walker  Co.  t. 
Dubuque  Fruit  k  Produce  Co.  106  Iowa,  246,  76  N.  W.  673,  holding  that  a  oom- 
mission  merchant  who  voluntarily  parts  with  possession  looses  his  lien  for  ad- 
vances ;  Gayarre  v.  Tunnard,  9  La.  Ann.  254,  holding  that  an  artisan's  lien  is  lost 
by  a  voluntary  surrender  of  possession. 
liiabiUty  of  lienor's  interest  to  attachment. 

Cited  in  Clark  v.  Dean,  143  Mass.  292,  9  N.  E.  661,  holding  that  the  interest  of 
one  having  a  lien  on  property  cannot  be  attacked;  Kittredge  v.  Sumner,  11  Pick. 
60,  holding  that  a  pledgee  of  goods  has  not  an  attachable  interest;  Lovett  v. 
Brown,  40  N.  H.  511,  holding  same  as  to  a  manufacturer's  lien. 
Passing  of  title  to  goods  bailed  to  seller. 

Cited  in  Smith  v.  Jones,  63  Ark.  232,  37  S.  W.  1052,  holding  that  a  sale  of  cha^ 
tels  is  not  fraudulent  as  to  creditors  because  the  vendor  is  permitted  to  remain  in 
possession  after  the  sale  as  lessee  of  property  sold;  Hotchkiss  v.  Hunt,  49  Me.  213, 
holding  that  title  will  pass  though  by  the  terms  of  the  agreement  of  sale  the 
article  sold  is  to  remain  in  possession  of  vendor  for  a  specific  time  or  for  a 
specific  purpose  as  part  of  the  consideration. 
Protection  of  interests  of  party  tn  suit. 

Cited  in  Owen  v.  Weston,  63  N.  H.  599,  56  A.  R.  547,  4  Atl.  801,  on  power  of  a 
court  to  remove  objections,  and  give  specific  protection  and  relief  to  a  party  to  a 
suit. 
liiabtltty  for  wrongful  levy. 

Cited  in  reference  note  in  39  A.  D.  627,  as  to  when  attaching  officer  is  liable 
for  trespass. 

Cited  in  note  in  43  A.  D.  264,  on  sheriff's  liability  for  seizure  of  one  person's 
goods  under  attachment  against  another. 

19  AM.  DEO.  806,  SARGEANT  r.  FRANKIilN  INS.  CO.  8  PICK.  90. 
Shares  of  stock  as  personal  property. 

Cited  in  Williams  v.  Lowe,  4  Neb.  382;  Mobile  Mut.  Ins.  Co.  v.  Cullon,  49 
Ala.  558, — ^holding  that  a  share  of  stock  is  capable  of  alienation  or  succession  in 
any  o^  the  modes  by  which  personal  property  may  be  transferred;  Harris  v. 
Stevens,  7  N.  H.  454,  holding  shares  in  corporation  may  be  subject  of  a  contract 
to  sell. 

Cited  in  reference  note  in  30  A.  S.  R.  668,  on  rights  of  holders  of  certificates  of 
stock. 

Validity  and  effect  of  restrictions  on  mode  of  transfer  of  stock  or  mem- 
bership rights. 

Cited  in  State  Ins.  Co.  v.  Qennett>  2  Tenn.  Ch.  100,  holding  a  by-law  restricting 
a  stockholder's  right  to  dispose  of  his  stock  in  the  mode  recognised  by  law  is 
void;  Leyson  v.  Davis,  170  U.  S.  36,  42  L.  ed.  939,  18  Sup.  Ct.  Rep.  500;  United 
SUtes  V.  Cutts,  1  Sumn.  133,  Fed.  Cas.  No.  14,912;  Kellogg  v.  Stockwell,  75  IlL 
68;  Bruce  v.  Smith,  44  Ind.  1;  Black  v.  Zacharie,  3  How.  483,  11  L.  ed.  690,— 
holding  transfer  good  to  pass  equitable  title  and  to  devest  vendor  of  all  interest, 
though  not  in  conformity  with  charter;  Farmers  k  M.  Bank  v.  Wasson,  48  Iowa, 
336,  30  A.  R.  398,  holding  by-law  providing  that  transfer  must  be  on  approval  and 
acceptance  by  the  directors  is  for  protection  of  corporation,  and  not  available  to 
defeat  rights  of  third  persons;  Carroll  v.  Mullanphy  Sav.  Bank,  8  Mo.  App.  249, 
holding  that  restrictions  in  transfer  of  stock  must  have  their  source  in  legislative 
action,  the  corporation  itself  cannot  create  these  impediments;  Re  Klaus,  67  ¥^s. 
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401»  29  N.  W.  582,  holding  a  by-law  requiring  consent  of  all  stockholders  to  a 
transfer  of  stock  is  void;  Chouteau  Spring  Co.  t.  Harris,  20  Mo.  382,  holding  the 
power  of  a  corporation  to  regulate  transfer  of  stock  does  not  gire  power  to  pre- 
scribe to  whom  transfer  may  be  made;  Victor  Q.  Bloede  Co.  v.  Bloede,  84  Md. 
129,  67  A.  8.  R.  373,  33  L.R.A.  107,  34  AtL  1127,  holding  a  by-law  restricting  the 
transfer  of  stock  without  first  giring  other  stockholders  and  corporation  an 
option  to  purchase  at  price  named,  invalid;  Bank  of  Kentucky  v.  Schuylkill  Bank. 
1  Pars.  Sel.  £q.  Cas.  180,  on  validity  of  a  by-law  restricting  transfer  of  stock; 
Church  in  Brattle  Square  v.  Bullard,  2  Met.  363,  holding  that  title  to  a  pew  could 
be  proved  by  adverse  possession  notwithstanding  by-laws  of  society  require  a 
deed. 

Cited  in  notes  in  27  Jj.KA.  271,  on  restriction  by  by-law  on  right  to  sell  shares 
of  stock;  57  A.  S.  R.  380,  on  right  of  alienation,  and  restraint  on  transfer,  of  cor- 
porate stock. 

Distinguished  in  Fisher  v.  Essex  Bank,  5  Gray,  373,  holding  that  shares  in  a 
bank  whose  charter  provides  that  they  shall  '*be  transferable  only  at  its  banking 
house  and  on  its  books"  cannot  be  effectually  transferred  by  assignment  of  certifi- 
cate as  against  an  attaching  creditor ;  Cunningham  v.  Alabama  L.  Ins.  &  T.  Co.  4 
Ala.  652,  holding  where  charter  provided  certificates  shall  be  assignable  on  books 
of  corporation  under  such  regulations  as  the  trustees  shall  establish,  that  a  by- 
law providing  that  a  stockholder  shall  not  transfer  his  stock  while  he  is  in  de- 
fault is  valid. 

Transfer  of  aharea  of  atook  without  entry  of  transfer  on  books  of  cor- 
poration. 

Cited  in  Boatmen's  Ins.  k  T.  Co.  v.  Able,  48  Mo.  136,  holding  a  transfer  of  stock 
certificate  without  transfer  on  book  conveys  only  an  equitable  title;  Conant  v. 
Reed,  1  Ohio  St  298,  holding,  that,  although  a  transfer  on  books  of  company  may 
be  necessary  to  pass  a  legal  title,  an  equitable  title  may  be  otherwise  conveyed; 
Stone  V.  Hackett,  12  Gray,  227,  holding  that  as  between  parties  transfer  need  not 
be  recorded  in  books  of  company;  Reed  v.  Copeland,  50  Conn.  472,  47  A.  R.  663, 
holding  a  delivery  of  certificate  a  transfer  of  title  to  stock ;  State  Ins.  Co.  9,  Gen- 
nett,  2  Tenn.  Ch.  100,  holding  that  in  actual  assignment  of  stock  passes  title  as 
between  the  parties;  Johnston  v.  Laflin,  103  U.  S.  800,  26  L.  ed.  532,  holding  trans- 
fer of  certificate  sufficient  as  between  the  parties;  Hubbard  v.  Bank  of  United 
States,  Fed.  Cas.  No.  6,815,  holding  assignment  only  formality  requisite  to  vest 
full  property  in  a  purchaser;  Noyes  v.  Spaulding,  27  Vt.  420,  holding  an  assign- 
ment and  delivery  of  certificates  symbolical  of  delivery  of  stock;  Orr  v.  Bigelow, 
14  N.  Y.  556,  holding  an  assignment  of  stock  authorizes  assignee  to  obtain  a  trans- 
fer of  stock  on  books  of  company;  Boston  Music  Hall  Asso.  v.  Cory,  129  Mass. 
435,  holding  in  the  absence  of  an  express  provision  in  statute  or  charter  of  corpo- 
ration, that  a  transfer  of  stock  is  valid  as  against  a  subsequent  attaching  creditor 
although  no  transfer  is  made  in  books  of  company;  Sargent  ▼.  Essex  Marine  R. 
Corp.  9  Pick.  201,  holding  an  assignment  of  shares  of  stock,  valid  as  against  a 
creditor  of  vendor,  though  no  transfer  is  made  on  books  of  corporation  as  re- 
quired by  by-laws;  Perkins  v.  Lyons,  111  Iowa,  192,  82  N.  W.  486,  holding  that 
assignee  must  make  a  reasonable  effort  to  obtain  transfer  on  books  of  company 
to  have  transfer  valid  as  against  creditors. 

Cited  in  reference  notes  in  3  A.  S.  R.  694,  on  assignability  of  shares  of  stock; 
34  A.  D.  329,  on  assignability  of  corporate  shares  notwithstanding  by-law  limit- 
ing transfer. 

Cited  in  notes  in  57  A.  S.  R.  888,  393,  on  validity  of  transfer  of  corporate  stock 
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not  made  in  manner  prescribed;  67  L.R.A.  676,  on  effect  of  effort  to  secure  trans- 
fer of  stock  on  corporate  books  on  validity  of  transfer  as  against  attachments, 
executions,  or  subsequent  transfers. 

Distinguished  in  Fiske  v.  Carr,  20  Me.  301,  holding  a  statute  declaring  that, 
until  there  is  a  transfer  on  corporate  records,  the  title  does  not  pass,  must  be 
complied  with. 
Duty  of  corporation  to  make  proper  transfer  of  stock. 

Cited  in  Thompson  y.  Hudgins,  116  Ala.  93,  22  So.  632,  holding  a  deed  of  stock 
carries  with  it  authority  and  makes  it  the  duty  of  the  corporation  to  make  proper 
transfer  on  books  of  corporation ;  Haldeman  v.  Hillsborough  &  C.  R.  Co.  2  Handy 
(Ohio)  101,  holding  that  the  assignee  of  a  stock  certificate  on  surrender  of  the 
same  is  entitled  to  a  new  certificate  in  his  own  name ;  Bird  v.  Chicago,  I.  &  N.  R. 
Co.  137  Mass.  428,  holding  corporation  bound  to  transfer  shares  of  stock  standing 
in  name  of  testator,  on  presentation  of  a  certified  copy  of  will  and  authority  of 
trustee  to  make  demand. 
Remedy  on  refusal  of  corporation  to  give  owner  certificate  of  stock. 

Cited  in  Nicollet  Nat.  Bank  v.  City  Bank,  38  Minn.  86,  8  A.  S.  R.  643,  36  N. 
W.  677;  Mount  Holly,  L.  &  M.  Turnp.  Co.  v.  Ferree,  17  N.  J.  Eq.  117;  Doty  v. 
First  Nat.  Bank,  3  N.  D.  9,  17  L.R.A.  269,  68  N.  W.  77;  Durham  v.  Monumentel 
Silver  Min.  Co.  9  Or.  41 ;  Kimball  v.  Union  Water  Co.  44  Cal.  173,  13  A.  R.  157,— 
holding  that  one  entitled  to  stock  in  a  private  corporation  has  an  action  for  dam- 
ages on  refusal  of  officers  to  make  transfer  to  him;  Wyman  v.  American  Powder 
Co.  8  Cush.  168,  holding  where  corporation  refuses  to  give  owner  of  shares  of 
stock  a  certificate,  he  may  recover  of  corporation  in  assumpsit  the  value  of  shares 
at  time  of  demand;  Commercial  Bank  v.  Kortright,  22  Wend.  348,  34  A.  D.  317 
(affirming  20  Wend.  94),  on  remedy  on  refusal  to  transfer  stock  by  corporation; 
Barrett  v.  King,  181  Mass.  476,  63  N.  E.  934,  holding  that  assignee  of  certificate 
of  stock  may  maintain  assumpsit;  Baltimore  City  Pass.  R.  Co.  v.  Sewell,  36  Md. 
238,  6  A.  R.  402«  holding  that  assignee  has  right  to  sue  for  refusing  to  transfer 
stock  although  the  assignment  was  not  made  on  books  in  pursuance  of  charter  and 
by-laws;  Bank  of  State  v.  Harrison,  66  Ga.  696,  denying  mandamus  to  compel 
an  officer  of  a  bank  to  transfer  stock  to  a  purchaser ;  Baker  v.  Marshall,  16  Minn. 
177,  Gil.  136,  holding  that  mandamus  will  not  lie  to  compel  a  bridge  company  to 
permit  a  transfer  of  stock  on  books  of  company;  People  ex  reL  Krohn  v.  Miller, 
39  Hun,  667,  9  N.  Y.  Civ.  Proc.  Rep.  149,  refusing  mandamus  where  a  certificate 
of  membership  in  a  corporation  was  refused  relator;  Allen  v.  South  Boston  R.  Co. 
160  Mass.  200,  16  A.  S.  R.  185,  6  L.R.A.  716,  22  N.  E.  917;  Pinkerton  v.  Man- 
chester k  L.  R.  Co.  42  N.  H.  424;  St.  Louis  Perpetual  Ins.  Co.  v.  Goodfellow,  9  Mo. 
149, — holding  value  of  stock  at  time  of  refusal  to  transfer  stock,  measure  of  dam- 
ages; New  York  k  N.  H.  R.  Co.  v.  Schuyler,  34  N.  Y.  30,  on  liability  of  corpora- 
tion refusing  to  permit  transfer  of  stock. 

Cited  in  reference  notes  in  26  A.  S.  R.  668,  on  right  of  assignee  of  stock  to 
compel  transfer;  30  A.  S.  R.  668,  on  action  for  refusing  to  transfer  corporate 
stock. 

Cited  in  note  in  61  A.  R.  801,  on  mandamus  to  compel  transfer  of  corporate 
stock  to  purchaser. 

Distinguished  in  Sewall  v.  Eastern  R.  Co.  9  Cush.  6,  denying  a  bill  in  equity  for 
specific  performance  of  a  contract  to  issue  stock  to  complainant. 
Rights  of  corporation  in  shares  of  stock  where  shareholder  is  a  debtor  of 
corporation. 

Cited  in  Driscoll  v.  West  Bradley  &  C.  ^ff^.  Co.  50  N.  Y.  90;  Hagar  v.  Union 
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Nat.  Bank,  63  Me.  509, — holding  that  a  corporation  has  no  implied  lien  on  shares 
of  stock  of  its  stockholder  for  debts  due  from  him  and  cannot  hold  them  a^i^ainst 
a  purchaser  or  attaching  creditor;  Massachusetts  Iron  Co.  v.  Hooper,  7  Cush.  183, 
holding  that  a  manufacturing  corporation  has  no  lien  of  share  of  stock  for  money 
expended  in  behalf  of  owner  of  shares. 

Cited  in  reference  notes  in  12  A.  S.  R.  162,  on  lien  of  corporation  on  shares; 
40  A.  S.  R.  405,  on  corporation's  right  to  lien  on  stock;  74  A.  D.  541,  on  bank's 
lien  on  stock  transferred  by  holder  while  indebted  to  bank. 

Distinguished  in  Pittsburgh  k  C.  R.  Co.  v.  Clarke,  29  Pa.  146,  holding  under 
statute  a  transfer  of  stock  in  a  railroad  without  payment  of  subscription  to 
stock  is  void,  without  consent  of  board  of  directors. 
Right  of  corporation  to  retain  dividends  dne  indebted  stockholder. 

Cited  in  Merrill  v.  Cape  Ann  Granite  Co.  161  Mass.  212,  23  L.R.A.  313,  36  N.  E. 
797,  holding  that  a  corporation  may  set  off  dividends  of  a  stockholder  against  his 
debt. 

Cited  in  note  in  99  A.  D.  764,  on  application  of  dividend  to  debt  of  stock- 
holder. 
Measure  of  damages  for  taking  of  property. 

Cited  in  Hurd  v.  Hubbell,  26  Conn.  389;  Ripley  v.  Davis,  16  Mich.  76,  90  A. 
D.  262;  Suydam  ▼.  Jenkins,  3  Sandf.  614, — holding  in  trover,  that  the  current 
market  value  of  property  at  the  time  of  conversion,  with  interest  from  that 
time  until  trial,  is  measure  of  damages;  Parks  v.  Boston,  15  Pick.  198,  holding  the 
estimated  value  at  time  of  taking  is  to  be  taken  in  the  assessment  of  damages  for 
the  taking  of  land;  Heywood  v.  Heywood,  42  Me.  229,  66  A.  D.  277  (dissenting 
opinion),  on  measure  of  damages  on  failure  to  deliver  articles  as  agreed. 
— •  Time  as  of  which  damages  Is  to  be  assessed. 

Cited  in  New  York  Bank  Note  Co.  v.  Kidder  Press  Mfg.  Co.  192  Mass.  391,  78 
N.  E.  463,  holding  damages  are  to  be  taken  as  of  the  time  the  contract  was  broken, 
together  with  interest  on  the  amount  from  that  time;  Smith  v.  Dunlap,  12  111.  184, 
holding  in  case  of  a  breach  of  contract  for  the  sale  of  a  chattel  the  cash  value  of 
the  article  at  the  time  it  should  have  been  delivered  is  the  measure  of  damages. 
Interest  as  damages. 

Cited  in  McCreery  v.  Qreen,  38  Mich.  172,  holding  the  allowance  of  damages 
xmder  the  name  of  interest  is  not  a  material  error. 
Validity  of  by-laws. 

Cited  in  Kennebec  &  P.  R.  Co.  ▼.  Kendall,  31  Me.  470,  holding  corporate  by- 
law contrary  to  common  law  or  statute  is  void;  State  ex  rel.  Kennedy  v.  Union 
Merchants  Exchange,  2  Mo.  App.  06,  holding  that  every  by-law  must  be  reasonable 
4uid  lawful. 

Cited  in  note  in  43  A.  S.  R.  165,  on  limitations  on  power  of  private  corpora- 
tions to  enact  by-laws. 

Bqnitable  rights  of  a  vendee  nnder  a  defective  sale. 

Cited  in  Perry  Mfg.  Co.  v.  Brown,  2  Woodb.  &  M.  449,  Fed.  Cas.  No.  11,016, 
holding  a  defect  in  a  sale  of  personal  property  which  does  not  impair  equity  of 
sale,  if  known  to  creditor,  is  good  as  regards  him. 

19  AM.  DEO.  811,  BAKER  v.  BRI60S,  8  PICK.  122. 
<3ronnds  for  new  trial  or  setting  aside  verdict. 

Cited  in  Alsop  v.  Commercial  Ins.  Co.  1  Sumn.  451,  Fed.  Cas.  No.  262,  holding 
that  a  new  trial  will  not  be  granted  merely  to  let  in  new  cumulative  evidence; 
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Aiken  v.  Bemis,  8  Woodb.  &  M.  348,  Fed.  Cas.  No.  109,  holding  that  it  must 
raise  a  strong  presumption  that  jury  either  wantonly  abused  their  powers  or 
made  some  inadvertent  mistake;  Wendell  ▼.  Safford,  12  N.  H.  171,  holding  ver- 
dict which  twelve  intelligent  and  honest  men  would  not  have  returned,  it  is  duty 
of  court  to  set  aside. 
«-  Insufficiency  of  evidence. 

Cited  in  Fearing  v.  DeWolf,  8  Woodb.  k  M.  186,  Fed.  Cas.  No.  4,711;  Weld 
V.  Chadbourne,  37  Me.  221, — ^holding  that  verdict  should  not  be  set  aside  where 
there  is  evidence  on  both  sides,  unless  it  is  manifest  that  the  jury  have  mis- 
taken or  abused  their  trust. 

Cited  in  reference  notes  in  28  A.  D.  336;  39  A.  D.  592;  76  A.  D.  65,— on  new 
trial  on  ground  of  verdict  being  against  the  evidence. 
—  Bzcesslveness  of  damages. 

Cited  in  Treanor  v.  Donahoe,  9  Cush.  228,  holding  that  court  will  not  set  aside 
a  verdict  on  ground  of  excessive  damages  unless  it  evinces  a  mistake  in  principle 
or  the  influence  of  partiality  or  prejudice;  Larson  v.  Qrand  Forks,  3  Dak.  307, 
19  N.  W.  414,  holding  that  damages  awarded  must  be  materially  greater  than  the 
evidence  will  justify. 

Admissibility  of  declarations. 

Cited  in  Carle  v.  White,  9  Me.  104,  holding  that  declarations  of  one  who  is  a 
competent  witness  in  the  cause  are  not  admissible  to  charge  another;  Coit  v. 
Uowd,  1  Gray,  547,  holding  declarations  of  a  vendor  inadmissible  to  prove  a 
sale  to  defendant;  Stetson  v.  New  Orleans  City  Bank,  2  Ohio  St.  167,  holdin*,' 
admissions  or  declarations  of  principal  not  admissible  as  evidence  against  surety; 
Hunter  v.  Marlboro,  2  Woodb.  &  M.  168,  Fed.  Cas.  No.  6,908,  holding  confessions 
made  by  an  individual  inhabitant  of  a  town  not  competent  evidence  to  bind 
town. 

Cited  in  reference  notes  in  24  A.  D.  395,  on  admissibility  of  declarations  of 
third  persons ;  39  A.  D.  656,  on  admissibility  of  declarations  of  competent  witness 
to  charge  another. 
Defenses  available  to  surety. 

Cited  in  Mariner's  Bank  v.  Abbott,  28  Me.  280,  holding  that  whatever  will  dis- 
charge a  surety  in  equity  will  be  a  good  defense  at  law;  Springer  v.  Toothaker, 
43  Me.  381,  69  A.  D.  66,  holding  same  where  surety  is  sued  alone;  Fitchburg  Sav. 
Bank  v.  Torrey,  134  Mass.  239;  Guild  v.  Butler,  127  Mass.  386,— holding  that  the 
surety  may  avail  himself  of  release  of  collateral  security  by  creditor,  in  defense 
of  an  action  at  law  against  him;  Jennings  v.  Moore,  189  Mass.  197,  75  N.  E.  214, 
on  allowance  of  equitable  defense  to  surety  in  action  at  law. 

Disapproved  in  Smith  v.  Clopton,  48  Miss.  66,  holding  that  equitable  defenses 
of  surety  may  be  availed  of  in  a  court  of  law  though  suit  be  against  all  promisors. 
Right  of  surety  to  benefit  of  security  held  by  creditor. 

Cited  in  Adams  Bank  v.  Anthony,  18  Pick.  238,  holding  that  the  creditor  holds 
any  security  or  means  of  payment,  for  the  benefit  of  the  surety  as  well  as  himself ; 
Watriss  v.  Pierce,  32  N.  H.  560;  Mahurin  v.  Pearson,  8  N.  H.  539, — ^holding  that 
surety  on  payment  by  him  is  entitled  to  be  substituted  and,  to  have  benefit  of 
security  which  creditor  has;  Low  v.  Smart,  5  N.  H.  353,  holding  that  a  surety  is 
entitled  to  benefit  of  any  security  which  his  cosurety  has;  Taylor  v.  Morrison,  2G 
Ala.  728,  62  A.  D.  747,  holding  one  of  several  sureties  receiving  security  is  re- 
garded as  trustee  for  his  cosurety;  Brown  v.  First  Nat.  Bank,  66  L.R.A.  870,  50 
O.  C.  A.  602,  112  Fed.  901;  holding  that  surety  may  insist  on  an  agreement  vrith 


Digitized  by 


Google 


987  NOTES  ON  AMERICAN  DECISIONS.  31) 

prineipal  that  proceeds  of  certain  collateral  lecurity  ihall  be  applied  to  hia  debt 
rather  than  other  iBdebtedneM. 
liiablUtj  of  anretj. 

Cited  in  Atwood  y.  Wright,  29  Ala.  346,  holding  a  verdiet  and  Judgment  against 
a  principal  not  evidence  against  a  surety  not  a  party  to  suit;  Dorman  v.  Bigelow, 
1  Fla.  323,  holding  that  a  surety  is  liable  though  his  contract  state  no  considera- 
tion other  than  that  to  principal  on  face  of  note. 
DIacliarge  of  surety. 

Cited  in  Curiae  ▼.  Packard,  29  CaL  194,  holding  a  tender  of  full  amount  of  debt 
held  to  release  sureties;  Lowe  v.  Reddan,  123  Wis.  90,  100  N.  W.  1038,  3  A.  &  E. 
Ann.  Cas.  431,  holding  where  a  bank  fails  to  offset  a  depositor's  credit  against 
a  note  the  surety  is  discharged  only  to  extent  of  amount  of  credit. 

Cited  in  reference  note  in  29  A.  D.  226,  on  what  acts  of  creditor  discharge 
surety;  43  A.  S.  R.  358,  on  impairment  of  surety's  remedy. 

Cited  in  note  in  115  A.  S.  R.  98,  on  duty  of  creditor  to  surety  where  he  has. 
property  or  funds  of  principal  in  his  possession. 

Distinguished  in  Whitehouse  v.  American  Surety  Co.  117  Iowa,  328,  90  N.  W.. 
727,  holding  a  surety  on  a  contractor's  bond  not  discharged  because  of  failure  of 
employee  to  prosecute  an  action  to  obtain  a  statutory  lien;  Allen  ▼.  O'Donald, 
28  Fed.  17  (reversing  23  Fed.  573),  holding  surety  not  released  where  he  is  in. 
no  way  prejudiced. 
»  By  false  statements  of  creditor  misleading  surety. 

Cited  in  Harmon  v.  Hale,  1  Wash.  Terr.  423,  34  A.  R.  816,  holding  that  fraudu- 
lent conduct  on  the  part  of  the  payee  that  lulls  the  surety  into  groundless  confi- 
dence and  prevents  him  from  obtaining  indemni^  will  discharge  surety;  Frank- 
lin Bank  v.  Steward,  37  Me.  519;  Cochecho  Nat  Bank  v.  Haskell,  51  N.  H.  116,. 
12  A.  R.  68;  Carpenter  ▼.  King,  9  Met  511,  43  A.  D.  405,— holding  surety  dis- 
charged where  creditor  informs  him  untruly  that  debt  is  paid,  and  surety  releases. 
security,  though  creditor  did  not  intend  to  deceive  or  mislead  surety;  La  Farge  v. 
Herter,  11  Barb.  159,  holding  same  where  creditor  has  taken  other  security  and 
had  released  a  judgment  and  had  told  surety  he  was  "out;"  Fitchburg  Sav.  Bank. 
▼.  Rice,  124  Mass.  72,  holding  same  as  to  false  statements  made  by  creditor  as 
to  existing  conditions  of  the  debt  which  put  surety  off  his  guard  and  thereby 
causes  his  loss,  though  innocently  made;  Goodin  v.  State,  18  Ohio,  6,  holding 
same  where  principal  debtor  produced  a  complete  discharge  from  creditor,  and 
creditors  allows  it  to  go  unquestioned  for  five  years. 

Cited  in  reference  note  in  43  A.  D.  408,  on  discbarge  of  surety  by  assurance- 
that  debt  is  paid. 

Distinguished  in  Winthrop  v.  Soule,  175  Mass.  400,  56  N.  E.  575,  holding  true 
representations  by  creditor  not  intended  to  deceive  surety  does  not  release  him; 
Bond  V.  Ray,  5  Humph.  492,  holding  surety  not  discharged  where  creditor  made 
no  representations  and  had  no  agency  in  falsehoods  told  surety  by  principal. 
»  By  neglect  or  delay  of  creditor. 

Cited  in  Hawkins  v.  Mims,  36  Ark.  145,  38  A.  R.  30;  Lumsden  v.  Leonard,  55^ 
Ga.  374;  Commercial  Bank  v.  French,  21  Pick.  486,  32  A.  D.  280,— holding  that 
mere  delay  or  voluntary  forbearance  to  collect  or  prosecute  on  a  security  will 
not  discharge  surety;  Lindsey  v.  Thompson,  1  Baxt  463,  holding  that  the  fact, 
that  a  case  is  dismissed  by  principal  will  not  discharge  stayor;  Sandy  River  Nat. 
Bank  v.  Miller,  82  Me.  137,  19  Atl.  109,  holding  delay  of  bank  in  notifying  surety 
on  note  of  forged  renewal  precludes  recovery. 
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Cited  in  reference  notes  in  42  A.  D.  529 ;  46  A.  D.  434,— on  surety's  release  b; 
indulgence  to  principal;  13  A.  D.  461,  on  effect  of  delaj  in  proceeding  against 
principal  upon  liability  of  surety. 

Cited  in  note  in  23  A.  D.  197,  on  discbarge  of  surety  by  forbearance,  lacbes,  or 
indulgence  as  to  principal. 

Distinguished  in  Pearl  v.  Wellman,  11  111.  352,  holding  mere  delay  to  proceed 
against  principal  will  not  discharge  surety;  Schroeppel  ▼.  Sham,  5  Barb.  580, 
holding  mere  delay  in  prosecution  of  principal  debtor  not  to  discharge. 
•—By  release  of  security. 

Cited  in  Guild  v.  Butler,  127  Mass.  386,  holding  release  of  security  by 
creditor  without  consent  of  surety  releases  surety;  Wilson  v.  Bryant,  134  Mass. 
291,  holding  that  any  act  of  creditor  which  impairs  value  of  right  of  subrogation 
releases  surety;  Monroe  v.  De  Forest,  53  N.  J.  Eq.  264,  31  Atl.  773,  holding  same 
as  to  a  material  alteration  in  collateral  security  to  the  prejudice  of  surety; 
Maquoketa  v.  Willey,  35  Iowa,  323,  holding  same  where  creditor  who  has  acquired 
a  lien  on  property  of  debtor  by  attachment  or  execution  and  relinquishes  the 
same;  City  Bank  v.  Young,  43  N.  H.  457,  holding  same  where  creditor  disposes 
of  personal  property  mortgaged  to  him  by  principal;  Strauss  v.  Mas<mic  Sav. 
Bank,  89  Ky.  61,  11  S.  W.  769,  holding  where  cancelation  of  a  note  upon  which 
a  surety  is  bound  is  obtained  by  fraud  of  principal  that  laches  of  creditor  after 
he  has  notice  of  fraud  or  release  of  indemnity  received  releases  surety;  Fuller  v. 
Loring,  42  Me.  481;  Springer  v.  Toothaker,  43  Me.  381,  69  A.  D.  66;  Stewart  v. 
Davis,  18  Ind.  74, — holding  same  where  creditor  surrendered  property  pledged, 
the  surety  not  consenting  thereto;  Grisard  v.  Hinson,  50  Ark.  229,  6  S.  W.  906; 
Denny  v.  Seeley,  34  Or.  364,  55  Pac.  976;  White  v.  Life  Asso.  63  Ala.  419,  35 
A.  R.  45, — holding  surety  discharged  to  extent  in  which  securities  are  lost  by 
negligence  of  creditor;  Hoffman  v.  Habighorst,  38  Or.  261,  53  L.R.A.  908,  63  Pac. 
•610;  Otis  V.  Von  Storch,  15  R.  I.  41,  23  Atl.  30;  New  Hampshire  Sav.  Bank  v. 
Colcord,  15  N.  H.  119,  41  A.  D.  685, — ^holding  same  where  creditor  surrenders 
collateral  security  without  consent  of  surety;  Allen  v.  Greene,  19  Ala.  34;  Boston 
Penny  Sav.  Bank  v.  Bradford,  181  Mass.  199,  63  N.  E.  427,— holding  liability  of 
surety  diminished  only  to  extent  of  loss  from  release  of  security. 

Cited  in  reference  notes  in  30  A.  S.  R.  339,  on  release  of  surety  by  creditor's 
parting  with  securities;  49  A.  D.  461,  on  release  of  surety  by  creditor  surrender- 
ing collateral  securities  or  property  in  his  hands. 

Cited  in  note  in  32  A.  S.  R.  728,  on  remedy  of  holder  of  collateral  security  by 
suit  on  principal  debt. 

Distinguished  in  Worcester  Sav.  Bank  v.  Thayer,  136  Mass.  459,  holding  aet 
of  creditor  which  surrenders  securities  discharges  surety  only  to  amount  he 
has  been  injured;  Cogswell  v.  Eames,  14  Allen,  48,  holding  that  property  not 
transferred  for  the  sole  purpose  of  indemnifying  a  party  against  loss  from  official 
acts,  but  for  other  legitimate  objects,  may  be  appropriated  to  that  object  with- 
out affecting  the  liability  of  sureties  on  official  bond;  Davenport  v.  State  Bkg. 
Co.  126  Ga.  136,  115  A.  S.  R.  68,  8  L.R.A.(N.S.)  944,  64  S.  E.  977,  7  A.  &  E.  Ann. 
Cas.  1000;  National  Mahaiwe  Bank  v.  Peck,  127  Mass.  298,  34  A.  R.  368, — deny- 
ing right  of  surety  on  an  independent  debt  due  from  principal  to  bank  to  be  sub- 
rogated  to  right  of  bank  in  a  check  accoimt  in  the  bank. 
Estoppel  to  hold  surety  liable. 

Cited  in  Ayer  v.  Tilton,  42  N.  H.  407,  holding  that  a  cosurety  is  estopped  fnmi 
claiming  contribution  where  by  his  own  acts  he  led  cosureties  to  give  up  certain 
security  which  they  held. 
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Cited  in  notes  in  12  A.  R.  76,  on  estoppel  to  hold  surety  liable;  13  L.RJL.(N.S.) 
577,  on  estoppel  to  enforce  contract  of  suretyship  or  guaranty  released  through 
mistake. 

Promissory  note  as  payment  of  debt. 

Cited  in  Lee  v.  Fontaine,  10  Ala.  755,  44  A.  D.  505,  holding  evidence  admissible 
to  show  intent  of  parties  as  to  payment,  on  receiving  promissory  note  for  a  debt 
due  on  simple  contract. 
Parol  eTldence  aa  to  writing. 

Cited  in  Bank  of  St.  Marys  v.  Mumford,  0  Qa.  44   (dissenting  opinion),  on 
parol  evidence  to  vary  terms  of  a  note. 
^  As  to  character  of  party. 

Cited  in  Carpenter  v.  King,  9  Met.  511,  43  A.  D.  405,  holding  as  to  one  signing 
as  a  joint  obligor,  evidence  aliunde  is  admissible  to  show  he  was  surety;  Pierse 
r.  Irvine,  1  Minn.  369,  Gil.  272,  holding  parol  evidence  admissible  to  show  the 
facts  on  which  liability  of  one  indorsing  note  at  its  inception  depends. 

Distinguished  in  Artcher  v.  Douglass,  5  Denio,  509,  holding  in  an  action  at  law 
on  a  bond  that  it  may  be  shown  that  both  obligors  were  sureties  and  that  princi- 
pal was  not  a  party  to  bond. 
litabiUty  of  one  who  indoraes  note  at  time  it  is  made. 

Cited  in  Union  Bank  v.  Willis,  8  Met.  504,  41  A.  D.  541,  holding  one  whose 
name  is  indorsed  on  back  of  a  note  above  that  of  payee  is  to  be  regarded  as  an 
original  promisor;  Colbum  ▼.  Averill,  30  Me.  310,  50  A.  D.  630;  Sturtevant  v. 
Randall,  53  Me.  149;  Butler  v.  Qambs,  1  Mo.  App.  466;  Powell  v.  Thomas,  7  Mo. 
440,  38  A.  D.  465;  Lewis  v.  Harvey,  18  Mo.  74,  59  A.  D.  286;  Cook  v.  Southwick, 
9  Tex.  615,60  A.  D.  181;  Bright  v.  Carpenter,  9  Ohio,  139,  34  A.  D.  432;  Powell 
V.  Com.  11  Gratt.  822;  Martin  v.  Boyd,  11  N.  H.  385,  35  A.  D.  501,— holding  that 
one  who  places  his  name  on  the  back,  of  a  note  at  the  time  of  its  inception  is 
an  original  promisor;  Wells  v.  Jackson,  6  Blackf.  40,  holding  that  such  indorse- 
ment may  be  explained;  Stoney  v.  Beaubien,  2  McMull.  L.  313,  39  A.  D.  128, 
holding  that  a  stranger  who  writes  his  name  on  the  back  of  a  note  not  yet  due 
will  be  treated  as  an  original  promisor  unless  it  is  shown  contract  was  intended 
otherwise;  Thompson  v.  High,  13  Ga.  311,  on  effect  of  an  indorsement  of 
a  note  at  time  of  its  inscription;  Ellis  v.  Brown,  6  Barb.  282  (dissenting  opin- 
ion), on  liability  of  one  indorsing  contemporaneously  with  making  of  note. 

Cited  in  reference  notes  in  56  A.  D.  359,  on  irregular  indorser  as  original 
promisor  or  maker;  36  A.  D.  342,  on  liability  of  one  writing  name  on  back  of 
note  at  time  of  making;  41  A.  D.  548,  on  person  writing  his  name  on  back  of 
note  at  time  of  execution  as  an  original  promisor;  35  A.  D.  503,  on  declaring 
against  one  writing  name  on  back  of  note  at  time  of  execution  as  an  original 
promisor;  39  A.  D.  132,  on  one  writing  name  on  note  not  being  holder  or  payee, 
being  treated  as  maker  or  original  promisor. 

Cited  in  note  in  72  A.  S.  R.  678,  on  effect  of  indorsement  by  stranger  before 
delivery. 

Distinguished  in  Quinn  v.  Sterne,  26  Ga.  223,  71  A.  D.  204,  holding  that  in  a 
note  payable  to  bearer  it  cannot  be  assumed  that  the  payee's  name  will  be  first 
indorsed. 
Uablllty  of  an  indorser  in  blank. 

Cited  in  Camden  v.  McKay,  4  111.  437,  38  A.  D.  91,  holding  that  an  indorsement 
tn  blank  operates  as  an  authority  to  fill  up  indorsement. 
Am.  Dec.  Vol.  III.— 44. 
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Cited  in  note  in  18  A.  D.  56,  on  effect  of  blank  indorsement  of  non-negotiable 
note. 
—  Before  inception. 

Cited  in  Ca«tle  y.  Candee,  16  Conn.  223,  on  effect  of  an  indorsement  in 
blank  by  one  not  a  party  on  face  of  instrument;  Benton  v.  Willard,  17  N.  H. 
593;  Massey  v.  Turner,  2  Houst.  (Del.)  79, — ^holding  one  who  indorses  in  blank 
on  back  of  note,  before  delivery  to  payee,  is  a  joint  maker;  Orrick  v.  Colston,  7 
Qratt.  189,  holding  that  one  who  indorses  a  note  signed  in  blank  leaves  it  in  the 
power  of  the  payee  to  elect  whether  he  will  hold  him  on  a  direct  promise  to  pay  or 
on  a  collateral  guaranty. 

Distinguished  in  Cobum  v.  Parker,  11  Gray,  335,  holding  one  who  was  not 
expected  by  anyone  or  intended  to  become  principal  to  transaction,  but  is  treated 
as  an  indorser,  does  not  become  a  joint  promisor  by  writing  his  name  in  blank  on 
note  at  time  of  its  inception. 
liiabllity  of  a  guarantor. 

Cited  in  Studabaker  v.  Cody,  54  Ind.  586,  holding  that  a  guarantor  contracts 
to  pay  without  any  condition  or  contingency. 
What  constitutes  equitable  estoppel. 

Cited  in  Monroe  County  v.  Otis,  62  N.  Y.  88,  holding  that  equitable  estoppel  is 
ordinarily  based  upon  some  act  or  declaration  of  a  party  intended  to  influence 
the  other's  actions  and  because  of  which  loss  would  ensue  if  a  different  position 
should  be  taken. 

19  AM.  DEC.  S19,  NAYLOR  T.  DENNIE,  8  PICK.  198. 
Effect  of  stoppage  in  transitu. 

Cited  in  Morris  v.  Shryock,  50  Miss.  590,  holding  that  the  effect  is  not  to 
rescind  the  sale  but  to  reinstate  the  vendor's  lien. 
Grounds  for  stoppage  In  transitu. 

Cited  in  Keeler  v.  Goodwin,  111  Mass.  490,  holding  that  the  insolvency  of  the 
purchaser  is  a  sufficient  justification  for  a  stoppage  in  transitu,  though  the  sale 
is  an  unconditional  one  upon  a  credit  of  ten  days;  Bender  v.  Bowman,  2  Pearson 
(Pa.)  517,  2  Legal  Gaz.  178,  holding  that  vendee  need  not  be  declared  a  bank- 
rupt or  discharged  under  the  insolvent  laws;  Rogers  v.  Thomas,  20  Conn.  53 
(dissenting  opinion),  on  insolvency  sufficient  to  give  right  of  stoppage  in 
iransitu. 

Cited  in  notes  in  3  L.R.A.  647,  on  right  of  stoppage  in  transitu;  23  A.  D.  614, 
as  to  when  right  of  stoppage  in  transitu  exists. 
How  stoppage  in  transitu  effected. 

Cited  in  note  in  29  A.  D.  394,  on  how  stoppage  in  transitu  is  effected. 
"When  right  of  stoppage  ceases. 

Cited  in  Inslee  v.  Lane,  57  N.  H.  454,  holding  that  right  exists  until  goods  are 
delivered  to  vendee;  Harding  Paper  Co.  v.  Allen,  65  Wis.  576,  27  N.  W.  329,  hold- 
ing that  purchaser  cannot  regard  carrier  as  warehouseman  until  carrier  has  no 
right  to  retain  possession  as  against  the  buyer. 

Cited  in  reference  note  in  28  A.  D.  550,  cm  termination  of  right  of  stoppage 
in  transitu. 

Cited  in  notes  in  60  A.  R.  53,  on  end  of  transit  as  terminating  right  of  stop- 
page in  transitu;  29  A.  D.  389,  on  right  of  stoppage  in  iransitu  after  goods  have 
arrived  at  destination. 
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DiBtingoished  in  Sawyer  y.  Joslin,  20  Vt  172,  49  A.  D.  768,  holding  that  right 
of  stoppage  ceased  where  goods  were  placed  on  wharf  which  was  ultimate  desti- 
nation intended  by  consignor. 
Effect  of  an  attachment  on  right  of  stoppage. 

Cited  in  Seymour  y.  Newton,  106  Mass.  272,  holding  that  an  attachment  can- 
not interfere  with  the  right;  Cox  y.  Bums,  1  Iowa,  54;  O'Neil  y.  Qarrett,  6  Iowa, 
480;  Morris  y.  Shryock,  60  Miss.  690;  Holbrook  y.  Vose,  6  Bosw.  76;  Monille  y. 
Hays,  4  Clark  (Pa.)  413;  Stuart  y.  Mau,  2  Tex.  App.  Ciy.  Cas.  (Willson),  688; 
Durgy  Cement  k  Lumber  Co.  y.  O'Brien,  123  Mass.  12, — ^holding  that  an  attach- 
ment before  the  transit  is  at  an  end  will  not  defeat  right  of  yendor;  O'Brien  y. 
Norris,  16  Ind.  122,  77  A.  D.  284,  holding  same  in  yendor's  right  existed  at  time 
of  attachment;  Chicago,  B.  A  Q.  R.  Co.  y.  Painter,  16  Neb.  394,  19  N.  W.  488, 
holding  yendor's  right  of  stoppage  in  irantiiu  not  defeated  by  senrice  of  process 
of  garnishment  upon  the  carrier. 

Cited  in  reference  note  in  36  A.  D.  210,  on  effect  of  attachment  on  right  of 
stoppage  in  irantiiu. 

Cited  in  note  in  29  A.  D.  393,  on  effect  of  attachment,  execution,  or  other  lien 
against  purchaser  to  defeat  right  of  stoppage  in  transitu. 

Effect  of  aasignment. 

Cited  in  Loeb  y.  Peters,  63  Ala.  243,  36  A.  R.  17,  holding  a  transfer  of  a  bill 
of  lading  by  purchaser  of  goods,  as  collateral  security  for  a  pre-existing  debt, 
does  not  defeat  yendor's  right  of  stoppage  in  transitu;  Skilling  y.  Bollman,  73 
Mo.  666,  39  A.  R.  637,  on  same  point;  Ware  Riyer  R.  Co.  y.  Vibbard,  114  Mass. 
447,  holding  that  the  right  of  a  yendor  to  a  lien  for  purchase  money  is  not  de- 
feated or  changed  by  a  transfer  of  bill  of  parcels  without  assent  or  notice  to 
yendor;  Wickersham  y.  Orr,  9  Iowa,  253,  74  A.  D.  348,  on  irrevocability  of  parol 
licenses  after  expenditure  of  money  pursuant  thereto  and  transfer  to  another. 
Necessity  of  actual  possession  to  effect  a  yalld  attachment. 

Cited  in  Gates  y.  Bushnell,  9  Conn.  630;  Hollister  y.  Goodale,  8  Conn.  332,  21 
A.  D.  674, — holding  that  to  haye  a  yalid  attachment  of  goods  the  officer  must 
have  the  actual  possession  and  custody  of  goods;  Slate  y.  Barker,  26  Vt.  647, 
holding  that  officer  must  keep  control  in  such  a  way  as  to  exclude  all  other 
persons,  so  as  to  afford  unequivocal  notice  of  his  own  custody;  Lyon  v.  Rood,  12 
Vt.  233,  holding  that  an  attachment  may  be  made  by  such  means  as  will  exclude 
all  others  from  the  custody  or  will  give  unequivocal  notice  of  custody  of  attach- 
ing officer. 

Cited  in  reference  note  in  30  A.  D.  168,  on  what  necessary  to  constitute  attach- 
ment of  property. 

Cited  in  note  in  25  A.  D.  413,  on  what  is  necessary  to  constitute  an  attach- 
ment of  personalty. 
Change  of  possession  of  goods  not  susceptible  of  mannal  taking. 

Cited  in  Birge  y.  Edgerton,  28  Vt.  291,  holding  that  there  might  be  a  change 
in  possession  of  logs  without  a  change  of  site  of  property. 

Cited  in  reference  note  in  36  A.  D.  738,  on  keeping  possession  of  personalty  at- 
tached. 

19  AM.  DEO.  822,  PARKS  v.  BOSTON,  8  PICK.  218. 
Certiorari  to  review  proceedings  of  governmental  boards. 

Cited  in  Jordon  v.  Hayne,  36  Iowa,  9,  allowing  certiorari  to  action  of  town- 
ship trustees  in  calling  an  election  on  presentment  of  a  petition;  Be  Fay,  16 
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Pick.  243,  holding  that  certiorari  will  lie  to  review  the  proceedings  of  the  mayor 
and  alderman  in  relation  to  the  granting  of  a  license  for  a  ferry;  State,  Tims, 
Prosecutor,  v.  Newark,  25  N.  J.  L.  399,  holding  same  as  to  the  proceedings  of  a 
municipal  corporation  in  making  assessments  for  puhlic  improvements;  People 
ex  rel.  Griffing  v.  Brooklyn,  9  Barb.  536,  holding  same  to  review  proceeding  of 
common  council  in  confirming  assessments  made  for  grading  and  paving  streets; 
Wright  V.  Tukey,  3  Cush.  290,  on  issuance  of  certiorari  to  selectmen  of  Boston 
to  review  their  acts  under  special  law  of  June  22,  1799. 

Cited  in  notes  in  12  A.  D.  536,  on  tribunals  to  which  certiorari  may  issue;  40 
A.  S.  R.  39,  on  application  of  certiorari  to  boards  of  supervisors  and  common 
councils  of  municipalities. 
—  Road  and  street  proceedings. 

Cited  in  Stone  v.  Boston,  2  Met.  220,  ordering  certiorari  to  mayor  and  alder- 
men of  Boston,  to  review  their  proceedings  on  a  petition  for  the  extension  of  a 
street;  Dwight  v.  Springfield,  4  Gray,  107,  holding  same  as  to  proceeding  of  a 
city  coimcil  in  laying  out  streets  and  ways;  Barnes  v.  Springfield,  4  Allen,  488. 
holding  certiorari  proper  remedy  to  vacate  illegal  location  of  street;  Longfellow 
V.  Quimby,  29  Me.  196,  48  A.  D.  525,  holding  that  writ  lies  where  there  are  im- 
portant irregularities  in  the  location  of  a  road,  or  in  the  assessment  of  taxes  to 
build  it;  Boston  &  M.  R.  Co.  v.  Folsom,  46  N.  H.  64,  holding  same  to  remove  the 
records  of  the  laying  out  of  a  highway  by  a  board  of  selectmen ;  Bobbins  v.  Bridge - 
water,  6  N.  H.  524,  holding  power  of  court  of  sessions  in  laying  out  a  liighway 
is  judicial  and  conclusive  until  quashed  upon  a  certiorari;  Re  John  &  Cherry 
Streets,  19  Wend.  659,  on  certiorari  to  review  proceedings  for  improvement  of 
streets. 

Distinguished  in  Robbins  v.  Lexington,  8  Cush.  292,  holding  that  certiorari  will 
not  lie  to  review  proceeding  of  a  town  in  the  location  and  establishment  of  a  town 
or  private  way. 

Criticized  in  Re  Mt.  Morris  Square,  2  Hill,  14,  denying  writ  to  review  pro- 
ceeding of  city  of  New  York  in  appropriating  lands  for  opening  and  improving 
streets. 
Office  of  writ  of  certiorari. 

Cited  in  Locke  v.  Lexington,  122  Mass.  290,  holding  that  a  writ  of  certiorari 
lies  only  to  correct  the  errors  and  restrain  the  excesses  of  jurisdiction  of  in- 
ferior courts  and  of  officers  acting  judicially;  People  ex  rel.  Agnew  v.  New  York, 
2  Hill,  9,  holding  that  certiorari  only  lies  to  inferior  courts  and  officers  who 
exercise  judicial  powers;  People  ex  rel.  Haskin  v.  Westchester  County,  67  Barb. 
377,  8  Abb.  Pr.  N.  S.  277,  holding  same  to  correct  an  erroneous  tax;  Atty.  Gen. 
v.  Northampton,  143  Mass.  589,  10  N.  £.  450,  holding  that  writ  does  not  lie  to 
review  an  administrative  act;  Iske  v.  Newton,  54  Iowa,  586,  7  N.  W.  13;  Pine 
Bluff  Water  &  L.  Co.  v.  Pine  Bluff,  62  Ark.  196,  35  S.  W.  227, — holding  a  purely 
legislative  ordinance  not  reviewable  on  certiorari;  Peters  v.  Peters,  8  Cush.  529, 
holding  that  certiorari  will  not  lie  from  this  court  to  the  probate  court;  More- 
wood  V.  Hollister,  6  N.  Y.  309,  holding  that  on  certiorari  court  may  proceed  to 
examine  and  correct  any  erroneous  decision  upon  a  question  of  law. 

Criticized  in  Re  Saline  County  Subscription,  45  Mo.  52,  10  A.  D.  337,  holding 
writ  will  not  lie  to  review  action  of  a  county  court  in  subscribing  to  railroad 
stock  and  issuing  bonds  for  payment  thereof. 
/Authority  to  award  certiorari. 

Cited  in  People  ex  rel.  Loomis  v.  Wilkinson,  13  111.  660,  holding  that  circuit 
courts  have  power  to  award  a  writ  of  certiorari  to  all  inferior  tribunals. 
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Superintending  control. 

Cited  in  notes  in  51  L.R.A.  34,  on  superintending  control  and  supervisory  juris- 
diction of  superior  over  an  inferior  or  subordinate  tribunal;  61  L.RA.  36,  on 
existence  of  inherent  power  of  supervisory  or  superintending  control  of  highest 
law  court  of  original  jurisdiction;  51  LJI.A.  52,  on  constitutional  and  statutory 
grants  of  superintending  control,  general  supervision,  etc.,  over  inferior  tribunal; 
51  L.R.A.  94,  on  superintending  control  and  supervisory  jurisdiction  over  subordi- 
nate tribunal  in  states  having  no  express  constitutional  or  statutory  grants  of 
the  power. 

£ffect  of  private  contribution  to  invalidate  proceeding  for  public  Im- 
provement. 

Cited  in  Atkinson  v.  Newton,  169  Mass.  240,  47  N.  £.  1029,  holding  that  volun- 
tary private  contributions  do  not  invalidate  acts  of  the  authorities  in  adjudging 
whether  an  improvement  of  a  public  way  should  be  made;  Crocket  v.  Boston,  5 
Cush.  182,  holding  that  a  stipulation  on  the  part  of  a  petitioner  to  give  his  laud 
without  compensation  therefor  on  the  widening  of  a  certain  street  does  not  make 
proceedings  before  mayor  and  alderman  on  that  question  illegal;  Stratford  v. 
Greensboro,  124  N.  C.  127,  32  S.  £.  394;  Santa  Ana  v.  Harlin,  99  Cal.  538,  34 
Pac.  224, — ^holding  same  as  to  a  contribution  toward  the  laying  out  of  a  street; 
Kelley  v.  Kennard,  60  N.  H.  1,  holding  same  as  to  a  donation  to  build  a  public 
bridge;  State  ex  rel.  Curtis  v.  Geneva,  107  Wis.  1,  82  N.  W.  550,  holding  contri- 
butions toward  the  construction  of  a  road  does  not  vitiate  decision  of  board  to 
lay  out  road,  unless  decision  was  thus  produced;  Pillsbury  v.  Augusta,  79  Me. 
71,  8  Atl.  150,  holding  same  where  a  railroad  company  was  authorized  to  improve 
a  street  for  use  and  convenience  of  foot  passengers. 
Validity  of  contribution  toward  public  improvement. 

Cited  in  Charlotte  Twp.  v.  Piedmont  Realty  Co.  134  N.  C.  41,  46  S.  E.  723, 
holding  a  promise  of  a  land  company  to  pay  a  portion  of  the  expense  of  a  public 
improvement  not  void  for  want  of  a  consideration,  where  company  has  a  peculiar 
interest  in  improvement. 

Cited  in  note  in  14  L.R.A.  64,  on  bribery  by  gift  for  street  improvements. 

Distinguished  in  Dudley  v.  Butler,  10  N.  H.  281,  holding  a  note  given  to  aid 
in  making  a  highway,  which  is  made  the  condition  of  the  laying  out  of  a  high- 
way, is  without  consideration  and  void. 
What  constitutes  public  way. 

Cited  in  Proctor  v.  Andover,  42  N.  H.  348,  holding  that,  though  a  road  is  laid 
primarily  for  the  accommodation  of  individuals,  yet  all  persons  have  the  right  to 
use  it,  and  the  town  must  keep  it  in  repair ;  Denham  v.  Bristol  County,  108  Mass. 
202,  holding  that  any  *'way"  which  a  town  is  authorized  to  lay  out  is  subject  to 
be  used  by  the  public. 
Necessity  and  occasion  for  highway. 

Cited  in  Aspinwall  v.  Boston,  191  Mass.  441,  78  N.  E.  103,  holding  that  a  street 
can  be  laid  out  and  constructed  only  upon  an  adjudication  of  a  tribunal  acting 
officially  and  determining  that  the  public  convenience  and  necessity  require  it  to 
be  laid  out  as  a  street;  Dudley  v.  Cilley,  5  N.  H.  558,  holding  where  public 
exigency  will  justify  taking  of  individual  land  and  the  burden  of  keeping  high- 
way in  repair,  there  is  an  occasion  for  a  highway;  Kelley  v.  Kennard,  60  N.  H.  1, 
holding  the  fact  of  number  of  people  benefited  by  a  highway  does  not  change 
question  of  necessity  of  highway  to  one  of  law. 
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Presumption  in  favor  of  highway. 

Cited  in  Hancock  v.  Worcester,  62  Vt.  106,  18  AtL  1041,  holding  that  every 
presumption  is  to  be  made  in  favor  of  the  regularity  of  proceedings  establishing 
a  highway. 

Compensation  for  land  taken  for  public  use. 

Cited  in  Peabody  v.  New  York,  N.  H.  &  H.  R.  Co.  187  Mass.  489,  73  N.  E.  649, 
on  awarding  damages  for  land  taken  under  right  of  eminent  domain. 
What  constitutes  a  Judicial  act. 

Cited  in  Noble  v.  Indianapolis,  16  Ind.  506,  holding  the  power  to  hear  and  de- 
cide complaints  in  relation  to  assessments  is  a  judicial  power;  Bellevue  r. 
Bellevue  Improv.  Co.  65  Neb.  52,  90  N.  W.  1002,  holding  that  under  the  statute 
only  jurisdictional  irregularities  will  render  proceedings  by  a  village  board  in 
vacating  streets  and  alleys  void;  State  v.  Richmond,  26  N.  H.  232,  holding  the 
laying  out  of  a  highway  by  selectmen,  in  cases  where  they  have  general  jurisdic- 
tion of  the  subject,  is  not  void,  though  course  prescribed  by  statute  was  not  fol- 
lowed; Brown  v.  Brown,  50  N.  H.  538,  on  the  power  of  selectman  to  lay  out  a 
highway  as  a  judicial  power;  Emery  v.  Bradford,  29  Cal.  75,  holding  the  act  of 
examining,  approving,  and  accepting  work  is  of  a  judicial  nature ;  State,  Vanatta, 
Prosecutor,  v.  Morristown,  34  N.  J.  L.  446,  holding  ordinance  laying  out  new 
street  is  judicial  act;  Norfolk  City  v.  Ellis,  26  Gratt.  224  (dissenting  opinion), 
on  alteration  of  streets  as  a  judicial  act. 

Cited  in  reference  note  in  69  A.  D.  589,  on  laying  out  of  streets,  etc,  by 
municipal  council,  as  judicial  act. 
Power  of  court  to  Interfere  with  exercise  of  discretionary  power. 

Cited  in  Richmond  v.  McGirr,  78  Ind.  192,  holding  that  a  grant  of  a  general 
power  to  a  city  to  purchase  real  estate  for  the  purpose  of  constructing  public 
buildings  gives,  by,  implication,  the  exclusive  right  to  determine  the  expediency 
of  the  purchase;  Wilkes-Barre  v.  Troxell,  5  Luzerne  Leg.  Reg.  133,  holding  de- 
termination of  city  council  as  to  what  streets  shall  be  opened  or  widened  con- 
clusive, unless  it  exceeds  its  powers. 
Taxation  of  cost  of  a  public  improvement. 

Cited  in  Uhrig  v.  St.  Louis,  44  Mo.  458,  holding  that  the  imposition  of  one  tenth 
of  the  cost  of  opening  a  street  on  the  city  at  large  under  an  act  of  th«  l^islature, 
not  ground  for  an  adjoining  property  owner  to  complain. 
Validity  of  assessments  for  local  improvements. 

Cited  in  Ridenour  v.  Saffin,  1  Handy  (Ohio)  464,  sustaining  the  power  of  dtj 
authorities  to  make  an  assessment  for  local  improvements. 
Power  of  municipal  corporations. 

Cited  in  reference  note  in  28  A.  D.  264,  on  validity  of  municipal  by-laws  and 
ordinances. 

Cited  in  note  in  13  LJIA..  481,  on  mimicipal  control  over  erection  of  wooden 
buildings. 

19  AM.  DEC.  826,  BOYNTON  v.  REES,  8  PICK.  329. 
Practical  construction  of  grant  by  parties. 

Cited  in   Dry  den  v.   Jepherson,   18   Pick.   385,  holding  what  parties  did  im- 
mediately after  grant  by  way  of  fixing  limits  of  grant  admissible  as  extrinsic 
evidence  to  explain  terms  of  description. 
—  Of  water-power  grant. 

Cited  in  Hogg  v.  Bailey,  5  Pa.  Super.  Ct.  426,  41  W.  N.  C.  168,  holding  same 
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as  to  grant  of  right  to  erect  dam  and  to  back  up  waters  on  grantor's  land  where 
dam  was  constructed  and  water  backed  to  a  certain  limit  and  uninterruptedly  so 
continued  for  fifty  years;  Sweetland  ▼.  Grants  Pass  Power  Co.  46  Or.  85,  79 
Pac  337,  holding  grantor  of  a  right  to  construct  dam,  who  has  acquiesced  in  a 
change  of  the  point  of  use  of  the  water  whereby  large  sums  of  money  have  been 
expended,  cannot  afterwards  object  to  making  of  repairs  at  new  point  of  use. 
Presumption  as  to  consideration  for  deed. 

Cited  in  Frost  v.  Missionary  Soc.  56  Mich.  62,  22  N.  W.  189,  holding  that  a 
sealed  instrument  imports  a  consideration;  Stover  ▼.  Herrington,  7  Ala.  142,  41 
A.  D.  86,  holding  that  every  deed  imports  a  consideration  though  none  is 
stated;  O'Donnell  v.  Smith,  142  Mass.  505,  8  N.  E.  350,  holding  presumption  is 
that  consideration  of  a  grant  was  received. 
Implied  notice  of  a  conveyance. 

Cited  in  Lawrence  v.  Tucker,  7  Me.  195,  holding  in  cases  of  implied  notice,  facts 
must  be  of  such  a  nature  as  to  leave  no  doubt  of  truth  of  transaction;  Rogers  v. 
Jones,  8  N.  H.  264,  holding  that  possession,  to  be  notice,  must  be  coupled  with 
some  manifest  act  of  ownership. 

Cited  in  notes  in  13  L.R.A.(N.S.)  92,  on  possession  of  land  as  notice  of  title; 
13  L.R.A.(N.8.)  60,  on  possession  of  land  as  putting  purchaser  on  inquiry  as  to 
title;  104  A.  8.  R.  333,  on  possession  of  real  property  as  notice  of  rights  in  drains 
and  dams. 
Title  conveyed  by  a  tx>na  fide  purchaser  to  one  having  notice. 

ated  in  Suffolk  Sav.  Bank  v.  Boston,  149  Mass.  364,  4  h.ILA.  516,  21  N.  E. 
665;  Bell  v.  Twilight,  18  N.  H.  159,  45  A.  D.  367;  HUl  v.  McNichol,  76  Me.  314,— 
holding  where  a  bona  fide  purchaser  conveys  to  one  having  notice,  the  latter  takes 
title  of  former  unimpaired  by  notice;  Ryan  v.  Staples,  23  C.  C.  A.  551,  40  U.  S. 
App.  748,  78  Fed.  563,  holding  that  one  who  buys  from  a  bona  fide  purchaser  is 
protected  by  the  innocence  of  his  grantor ;  Piper  v.  Hilliard,  52  N.  H.  209,  holding 
that  a  purchaser  with  notice,  from  a  purchaser  without  notice  of  an  encumbrance, 
holds  estate  discharged  of  encumbrance. 

Cited  in  reference  note  in  45  A.  D.  371,  on  right  of  purchaser  without  notice 
of  encumbrance  to  sell  to  one  having  notice. 
Rights  of  tx>na  fide  purchaser. 

Cited  in  note  in  21  E.  R.  C.  725,  on  rights  of  purchaser  for  value  without 
notice. 
Admissibility  of  secondary  evidence  to  show  contents  of  an  instrument. 

Cited  in  Kimball  v.  Bellows,  13  N.  H.  58,  holding  that,  before  secondary  evi- 
dence can  be  given,  nonproduction  must  be  accoimted  for  and,  due  diligence  shown 
to  obtain  the  writing. 

19  AM.  DBO.  829,  WOODRUFF  T.  ^AliSET,  S  PICK.  888. 

Possession  to  maintain  trespass. 

Cited  in  Codman  v.  Freeman,  3  Cush.  306,  holding  that  right  to  possession  is 
sufficient  to  maintain  trespass;  Westgate  v.  Wixon,  128  Mass.  304,  holding  that 
title  to  and  right  to  immediate  possession  is  sufficient;  Loeb  v.  Chicago,  St.  L.  & 
N.  O.  R.  Co.  60  Miss.  033,  holding  that  wrongdoer  cannot  set  up  an  outstanding 
title  in  defense  to  an  action  by  possession;  Staples  v.  Smith,  48  Me.  470,  holding 
that  a  bailor  of  property  ''till  called  for"  may  maintain  trespass  without  demand 
from  one  who  wrongfully  takes  it  from  bailee;  Clark  v.  Wilson,  103  Mass.  219,  4 
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A.  R.  532,  holding  a  bill  of  sale  of  a  vessel,  though  intended  merely  as  a  collateral 
security,  gives  vendee  right  to  maintain  action  for  conversion  of  the  property. 

Cited  in  reference  note  in  56  A.  D.  673,  on  maintenance  of  trespass  by  bailee. 

Cited  in  notes  in  18  A.  D.  553,  on  sufficiency  of  constructive  possession  to 
maintain  trespass;   18  A.  D.  547,  on  necessity  of  actual  or  constructive  posses- 
sion to  maintenance  of  trespass  in  case  of  chattels;   18  A.  D.  558,  on  right  of 
mortgagee  of  chattels  to  maintain  trespass. 
Rights  of  mortgagee. 

Cited  in  Hall  v.  Page,  4  Ga.  428,  48  A.  D.  235,  holding  that  collateral  securities 
pledged  bona  fide  for  the  payment  of  a  debt  are  not  subject  to  garnishment  at  the 
suit  of  other  creditors;  Champlin  v.  Johnson,  39  Barb.  606,  holding  that  after  for- 
feiture mortgagor  has  no  interest  in  the  mortgaged  property  which  is  liable  to  be 
sold  on  execution. 

»  To  protect  mortgaged  property. 

Cited  in  Abbott  v.  Goodwin,  20  Me.  408,  sustaining  trespass  where  mortgagor 
misappropriated  property;  McCormick  v.  Hartley,  107  Ind.  248,  6  N.  E.  357, 
sustaining  right  of  mortgagee  to  enjoin  a  judgment  of  foreclosure  rendered  on 
a  mortgage  executed  to  defraud  him,  though  his  mortgage  debt  is  not  yet  due; 
Byrom  v.  Chapin,  113  Mass.  308,  holding  that  mortgagee  can  maintain  an  action 
against  mortgagor  for  substantial  and  permanent  injury  to  mortgaged  estate; 
Brown  v.  Cook,  3  E.  D.  Smith,  123,  holding  demand  not  necessary  as  between  mort- 
gagee and  a  wrongdoer  to  maintain  trespass. 
—  To  possession  of  mortgaged  chattels. 

Cited  in  Holmes  v.  Sprowle,  31  Me.  73;  Boise  y.  Knox,  10  Met.  40, — ^holding 
that  right  to  possession  of  personal  property  is  in  mortgagee,  unless  it  is  other- 
wise stipulated;  Stewart  v.  Hanson,  35  Me.  506,  holding  that  mortgagor  cannot 
retain  property  against  will  of  mortgagee. 
Constrnctlve  possession  defined. 

Cited  in  McRaeny  v.  Johnson,  2  Fla.  520,  holding  that  constructive  possession 
is  where  the  general  owner,  although  the  chattel  is  in  the  possession  of  another, 
has  the  right  to  reclaim  it  immediately. 
Trespass  de  bonis  for  severing  things  from  soil. 

Cited  in  Wadleigh  v.  Janvrin,  41  N.  H.  603,  77  A.  D.  780,  sustaining  trespass 
de  bonis  asportatis  for  taking  and  carrying  away  fixtures. 
Damages  for  Impairment  of  mortgagee's  security. 

Cited  in  note  in  43  A.  S.  R.  436,  on  damages  to  mortgagee  for  impairment  of 
his  security. 

19  AM.  DEC.  880,  FARNUM  v.  PliATT,  8  PICK.  889. 
Definition  of  word  "expire.*' 

Cited  in  Bonsack  Mach.  Co.  v.  Smith,  70  Fed.  383,  holding  that  word  "expire" 
means  to  cease  to  exist  because  of  termination  of  the  duration  of  the  original 
grant. 
£ffect  of  a  reservation  in  a  deed. 

Cited  in  Moore  v.  Griffin,  72  Kan.  164,  4  L.R.A.(N.S.)  477,  83  Pac.  395,  hold- 
ing the  effect  of  a  reservation  of  "a,ll  oil  and  gas  privileges  in  and  to  said 
premises"  was  to  reserve  title  to  and  ownership  of  oil  and  gas  in  lands  to  grant- 
ors; Hudson  Iron  Co.  v.  Stockbridge  Iron  Co.  107  Mass.  290,  holding  the  reserva- 
tion of  the  right  to  mine  on  granted  premises  saves  no  title  to  ore  before  it  is 
mined. 
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Cited  in  reference  note  in  99  A.  D.  S5,  on  what  is  included  in  reservation  of 
timber  in  deed. 

Right  of  domiiuuit  owner  of  way. 

Cited  in  reference  note  in  100  A.  D.  118,  on  right  of  grantee  of  private  way  to 
deviate  fr(nn  it. 

Cited  in  notes  in  88  A.  D.  281,  on  use  of  private  ways;  85  A.  D.  675,  on  ways 
from  necessity;  95  A.  S.  R.  325,  on  rights  and  obligations  of  owner  of  private 
way  as  to  its  use. 

~On  its  obstruction. 

Cited  in  Bass  v.  Edwards,  126  Mass.  443;  Leonard  v.  Leonard,  2  Allen,  543, — 
holding  that  one  having  the  right  to  enter  and  go  over  land  may,  where  owner  ob- 
structs such  land,  go  over  adjoining  land  of  same  owner  doing  no  unnecessary 
damage ;  Pratt  v.  Sanger,  4  Gray,  84,  holding  that  one  entitled  to  a  way  cannot  be 
compelled  by  mere  caprice  of  the  owner  to  go  by  a  circuitous  and  indirect  route. 

Cited  in  reference  note  in  54  A.  D.  734,  on  right  to  go  esetra  viam  over  an- 
other's land  where  private  way  is  impassable. 

Cited  in  note  in  85  A.  D.  679,  on  right  of  deviation  where  way  of  necessity  is  ob 
structed  and  action  for  obstruction. 

19  AM.  DEC.  88S,  CLARK  T.  IiAMB,  8  PICK.  415. 
Amendment  of  pleadings. 

Cited  in  reference  note  in  35  A.  D.  735,  on  amendment  of  pleadings. 
Amendment  of  verdict. 

Cited  in  Morris  v.  Callanan,  105  Mass.  129,  holding  that  court  has  power  to 
allow  amendments  of  verdicts  so  as  to  express  in  legal  form  the  issue  actually 
tried  and  necessaffly  found  by  the  jury;  Crich  v.  Williamsburg  City  F.  Ins.  Co. 
45  Minn.  441,  48  N.  W.  198,  holding  where  there  can  be  no  doubt  or  dispute,  and 
the  defect  is  merely  formal  or  made  through  inadvertence,  the  court  may  amend 
the  verdict;  Law  v.  Chicago  Sanitary  Dist.  197  111.  523,  64  N.  E.  536;  Harvey  v. 
Head,  68  Ga.  247, — holding  where  the  intention  of  a  verdict,  not  explicit  in  its 
terms,  is  apparent  from  the  pleadings  and  evidence,  it  may  be  construed  with 
reference  thereto;  Acton  v.  Dooley,  16  Mo.  App.  441,  holding  that  manifest  errors 
both  in  form  and  substance  may  be  corrected  by  amendment;  Chaffee  v.  Pease,  10 
Allen,  537,  holding  that,  court  may  insert  nominal  damage  in  a  verdict  for  plain- 
tiff in  an  action  for  trespass,  the  jury  having  omitted  to  assess  damages;  McKean 
V.  Cutler,  48  N.  H.  370,  holding  same  in  an  action  for  replevin ;  Fletcher  Bros.  v. 
Nelson,  6  N.  D.  94,  69  N.  W.  53,  inserting  value  of  plaintiff's  property  in  claim 
and  delivery  where  jury  omitted  to  find  it  in  verdict,  where  value  alleged  was 
not  controverted;  Jones  y.  Kennedy,  11  Pick.  125,  holding  that  a  verdict  for  plain- 
tiff on  one  of  several  counts  and  silent  as  to  others  may  be  amended  from  judge's 
minutes  so  as  to  be  for  defendant  on  other  counts;  Clapp  v.  Martin,  33  111.  App. 
438,  sustaining  court  in  adding  amount  of  interest  to  a  verdict  assessing  plaintiff's 
damages  "at  the  sum  of  $500,  with  6  per  cent  per  annum;"  Peabody  v.  Hewett,  52 
Me.  33,  83  A.  D.  486,  holding  where  a  deed  conveyed  but  a  part  interest,  and  de- 
fect is  not  discovered  at  trial,  and  jury  return  verdict  for  entire  premises,  the 
court  may  amend  verdict  to  facts;  Murphy  v.  Stewart,  2  How.  263,  11  L.  ed. 
261,  allowing  an  amendment  on  evidence  of  record  and  an  uncontroverted  affi- 
davit of  plaintifTs  attorney;  Piano  Mfg.  Co.  v.  Person,  12  S.  D.  448,  81  N.  W. 
897,  on  power  of  trial  court  to  correct  irregularities  in  a  verdict;  D.  M.  Osborne 
k  Co.  V.  Morris,  21  Or.  367,  28  Pac.  70,  on  right  to  amend  verdict  after  jury  ia 
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-discharged;  Sanford  ▼.  Sanford,  28  Conn.  6  (dissenting  opinion),  on  amendment 
of  verdicts. 

Cited  in  note  in  14  A.  D.  518,  on  amendment  of  verdicts. 

Distinguished  in  CofiELn  v.  Jones,  11  Pick.  45,  holding  that  a  verdict  cannot  be 
■altered  so  as  to  conform  to  explanation  made  by  foreman  of  jury;  Rowell  v. 
Bruce,  5  N.  H.  381,  holding  that  the  want  of  a  material  allegation  in  a  declara- 
tion cannot  be  supplied  by  amendment  after  verdict. 
Amendment  of  judgment. 

Cited  in  note  in  12  A.  D.  353,  on  evidence  necessary  to  authorize  amendment  of 
judgment  after  term. 
Amendments  of  record. 

Cited  in  Palmer  v.  Thayer,  28  Conn.  237,  allowing  an  officer  to  amend  his  return 
to  conform  with  facts;  Catherwood  v.  Kohn,  7  Pa.  392,  holding  that  where  the 
original  declaration  was  mislaid  and  another  filed,  and  case  tried  on  its  merits, 
and  judgment  arrested  because  of  defect  in  declaration,  and  the  original  one  is 
subsequently  found  which  contained  proper  averments,  judgment  could  be  entered 
on  original. 
^— In  what  court. 

Cited  in  Rowell  v.  Bruce,  0  N.  H.  381,  holding  that  amendment  must  be  made 
in  the  court  where  the  record  remains ;  Dennison  v.  Willson,  16  N.  H.  496,  allow- 
ing an  amendment  to  an  officer's  return  after  error  brought  and  joinder. 
Verdict  on  one  of  several  counts. 

Cited  in  Hall  v.  Briggs,  18  Pick.  603,  holding  where  declaration  was  on  two 
•counts,  that  plaintiff  might  discontinue  second  and  have  judgment  entered  upon 
the  verdict  on  the  first. 

19  AM.  DBO.  884,  OXFORD  BANK  T.  HAYNES,  8  PICK.  488. 

Indorsement  of  note  before  negotiation. 

ated  in  Union  Bank  v.  Willis,  8  Met.  504,  41  A.  D.  541,  holding  that  to  hold  a 
party  as  promisor  where  the  name  alone  is  written  on  the  back  of  a  note,  it 
must  appear  that  he  made  the  promise  at  the  time  when  the  note  itself  was 
made;  Wilson  v.  Foot,  11  Met.  285,  holding  that  all  the  signers  of  a  note  stand 
in  the  light  of  joint  principals;  State  ex  rel.  Citizens'  Bank  v.  Funding  Board,  28 
La.  Ann.  249 ;  Miller  v.  Qaston,  2  Hill,  188 ;  Wetherwax  v.  Paine,  2  Mich.  555,— 
holding  an  indorsement  made  at  the  time  of  the  making  of  the  note  makes  in- 
dorser  an  original  promisor;  Kearnes  v.  Montgomery,  4  W.  Va.  29;  Orrick  v. 
Colston,  T  Gratt.  189, — holding  that  such  indorser  may  be  treated  either  as  a 
direct  or  collateral  promisor  without  proof  of  consideration ;  Castle  v.  Candee,  16 
Conn.  223,  holding  that  law  implies  contract  in  case  of  a  blank  indorsement; 
Irish  V.  Cutter,  31  Me.  536,  holding  indorser  of  note  for  value  at  a  subsequent 
time  presumed  to  intend  to  become  guarantor. 

Cited  in  reference  note  in  56  A.  D.  359,  on  liability  on  indorsement  of  negotiable 
paper  by  one  not  holder  or  payee. 

Disapproved  in  Luqueer  v.  Prosser,  1   Hill,  256,  holding  a  guarantor  of  a 
promissory  note  by  indorsement  made  at  delivery  becomes  in  legal  effect  a  joint 
and  several  maker. 
lilability  of  Indorser  of  a  nonnegotiable  note. 

Cited  in  Ford  v.  Mitchell,  15  Wis.  305,  holding  the  liability  absolute  and  uncon- 
ditional 
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Contract  and  liability  of  guarantor. 

Cited^  in  Cabot  Bank  ▼.  Bodman,  11  Gray,  134,  holding  the  liability  of  a  guar- 
antor is  not  absolute  and  unconditional;  Allen  v.  Herridc,  15  Gray,  274,  holding 
that  the  contract  of  the  guarantor  is  to  pay  if  the  principal  does  not;  Lane  v. 
Levillian,  4  Ark.  76,  37  A.  D.  769,  holding  a  demand  on  and  a  failure  of  principal 
to  perform,  is  indispensable  to  perfect  liability  of  guarantor ;  Tinker  t.  McCauley, 
3  Mich.  188,  holding  that  a  guaranty  of  a  promissory  note  in  not  negotiable;  How 
V.  Kemball,  2  McLean,  103,  Fed.  Cas.  No.  6,748,  holding  that  contract  of  guaranty 
by  inlarged  indorsement  can  only  be  enforced  Iwtween  the  parties  to  it;  Neal  v. 
Smith,  5  Ala.  668,  on  the  contract  of  a  guarantor. 

Cited  in  reference  note  in  45  A.  D.  235,  on  nature  of  liability  of  guarantor. 
What  constitutes  a  guaranty  of  note  or  like  writing. 

Cited  in  Bunker  y.  Ireland,  81  Me.  519,  17  Atl.  706,  holding  a  prmnise  to  pay 
''within  note"  written  on  back  of  note  is  a  guaranty  of  note;  National  Loan  & 
Bldg.  Asao.  V.  Lichtenwalner,  100  Pa.  100,  45  A.  R.  359,  12  W.  N.  C.  145,  39  Phila. 
Leg.  Int.  289,  holding  the  words,  "I  hereby  guarantee  the  payment  of  the  within 
certificate,"  indorsed  and  signed  on  back  of  a  bank  certificate  of  deposit,  to  be  a 
contract  of  guaranty. 
Distinction  of  gnarantbr  from  surety  or  Indorser  of  note. 

Cited  in  Fuller  t.  McDonald,  8  Me.  213,  23  A.  D.  499,  holding  that  if  the  payee 
of  a  negotiable  note  indorses  his  name  in  blank  on  the  back  of  a  note,  he  assumes 
only  the  liability  of  an  indorser;  McMillan  y.  Bull's  Head  Bank,  32  Ind.  11, 
2  A.  R.  323,  holding  notice  of  default  of  principal  liot  required  to  fix  liability  of 
a  guarantor,  as  in  case  of  an  indorser;  Harris  y.  Newell,  42  Wis.  687,  holding 
surety  bound  equally  with  the  principal. 

Cited  in  note  in  105  A.  S.  R.  505,  on  guaranty  distinguished  from  suretyship. 
Necessity  of  demand  on  principal  and  notice  to  charge  guarantor. 

Referred  to  as  a  leading  case  in  Bickford  y.  Gibbs,  8  Cush.  154,  holding  that 
if,  in  consequence  of  want  of  demand  and  notice  of  nonpayment  within  a  reason- 
able time,  the  guarantor  suffers  loss,  he  is  exonerated. 

Cited  in  Beebe  y.  Dudley,  26  N.  H.  249,  59  A.  D.  341,  holding  where  guarantor's 
undertaking  is  collateral,  notice  must  be  giyen  within  a  reasonable  time,  or  it 
must  appear  that  no  damage  resulted  from  want  of  notice;  McDougal  y.  Calef, 
34  N.  H.  534,  holding  that  notice  should  be  given  within  a  reasonable  time ;  New- 
ton Wagon  Co.  y.  Diers,  10  Neb.  284,  4  N.  W.  995;  Lemmert  y.  Guthrie  Bros.  69 
Neb.  499,  111  A.  S.  R.  561,  62  L.R.A.  954,  95  N.  W.  1046;  Perry  y.  Barret,  18  Mo. 
140, — holding  that,  unless  notice  is  receiyed  within  a  reasonable  time,  guarantor 
may  defend  to  extent  he  has  been  injured  by  want  of  notice;  Wildes  y.  Savage,  1 
Story,  22,  Fed.  Cas.  No.  17,653;  Bushnell  y.  Church,  15  Conn.  406;  Vinal  y. 
Richardson,  13  Allen,  521, — holding  that,  to  discharge  guarantor,  the  omission  to 
make  demand  and  to  give  notice  must  be  attended  with  some  loss  to  the 
guarantor;  Farmers'  ft  M.  Bank  y.  Kercheval,  2  Mich.  504,  holding  same  where, 
by  terms  of  guaranty,  demand  and  notice  is  required,  on  omission  to  give; 
Protection  Ins.  Co.  y.  Davis,  5  Allen,  54;  Bashford  y.  Shaw,  4  Ohio  St.  263, — hold- 
ing guarantor  not  discharged  where  he  has  sustained  no  damage  or  loss;  Her- 
nandez y.  Stilwell,  7  Daly,  360,  holding  one  guaranteeing  "ultimate  payment'' 
of  a  bond  entitled  to  reasonable  demand  and  notice;  Craft  y.  Isharo,  1?  Conn.  28, 
holding  a  reasonable  notice  should  be  given  to  a  guarantor  of  advances  upon  ex- 
piration of  agreed  credit;  Dole  v.  Young,  24  Pick.  250,  holding  a  notice  given 
tvithin  Ave  or  six  days  after  credit  expired  was  sufficient  to  charge  guarantor; 


Digitized  by 


Google 


19  AM.  DEC]  NOTES  ON  AMERICAN  DECISIONS.  700 

Parkman  v.  Brewster,  16  Gray,  271,  holding  guarantor  is  liable  where  there  i«  no 
unreasonable  delay  or  negligence  on  the  part  of  the  holder  to  giye  notice, 

Cited  in  reference  note  in  45  A.  D.  236,  on  necessity  of  demand  and  notice  ta 
charge  guarantor. 

Cited  in  notes  in  20  L.R.A.  263,  on  necessity  of  notice  of  default  to  bind 
guarantor  of  payment  of  note;  5  L.R.A.  636,  on  necessity  of  presentment  and  de- 
mand, and  notice  of  default  on  demand  notes. 

Distinguished  in  Salisbury  v.  Hale,  12  Pick.  416,  holding  guarantor  of  covenants 
of  lease  liable  for  rent,  not  having  been  prejudiced  for  want  of  notice;  Welch  v. 
Walsh,  177  Mass.  655,  83  A.  S.  R.  302,  62  L.R.A.  782,  69  N.  E.  440,  holding 
a  guarantor  of  rent  not  entitled  to  demand  and  notice  of  nonpayment,  where 
sum  to  be  paid  and  time  of  payment  is  definite;  Sigourney  v.  Wetherell,  6  Met. 
663,  holding  guarantor  by  paying  interest  on  a  note,  with  knowledge  of  laches  of 
holder  in  not  giving  him  notice,  waived  his  defense;  Cooper  v.  Page,  24  Me.  73, 
41  A.  D.  371,  holding  absolute  promise  of  guarantor  that  note  shall  be  paid  at 
time  stipulated  after  it  becomes  payable  by  maker,  requires  no  demand  or  notice. 

Disapproved  in  Donley  v.  Camp,  22  Ala.  659,  58  A.  D.  274,  holding  notice  not 
necessary  to  perfect  the  guarantor's  liability;  Delsman  v.  Friedlander,  40  Or.  33, 
66  Pac.  297;  Partridge  v.  Davit,  20  Vt.  499;  Thrasher  v.  Ely,  2  Smedes  &  M. 
139, — holding  demand  and  notice  not  necessary  to  fix  liability  of  guarantor; 
Read  v.  Cutts,  7  Me.  186,  22  A.  D.  184,  holding  same  as  to  a  guarantor  of  an 
absolute  and  original  undertaking;  Pleasantville  Mut.  Loan  &  Bldg.  Soc.  v. 
Moore,  70  N.  J.  L.  306,  67  Atl.  1034,  holding  same  to  charge  guarantor  of  a  non- 
negotiable  instrument;  Pool  v.  Roberts,  19  111.  App.  438;  Pfaelzer  v.  Kau,  207  111. 
116,  69  N.  E.  914, — holding  one  who  unconditionally  guarantees  payment  of  a 
promissory  note  not  entitled  to  notice  of  nonpayment;  Brown  v.  Curtiss,  2  N.  Y. 
226,  holding  it  no  part  of  contract  of  guaranty  that  holder  of  note  should  give 
notice  of  nonpayment,  or  to  use  any  diligence  to  get  money  from  maker. 
^  As  dependent  on  solvency  of  principal. 

Cited  in  Whinton  v.  Mears,  11  Met  663,  46  A.  D.  233;  Talbot  v.  Gay,  18  Pick. 
634, — holding  guarantor  of  a  promissory  note  discharged  by  neglect  of  holder  to 
make  demand  and  give  notice  of  nonpayment,  provided  the  maker  was  solvent 
when  the  note  fell  due  and  afterwards  became  insolvent;  Smith  v.  Bainbridg?,  0 
Blackf.  12,  holding  same  as  to  letter  of  credit;  Clark  v.  Remington,  11  Met.  361, 
holding  same  where  there  is  good  reason  to  suppose  that  guarantor  might  have 
obtained  security  had  he  been  notified  of  nonpajrment;  Rankin  v.  Chi  Ids,  9  Mo. 
665,  holding  same  as  to  guarantee  of  payment  of  a  bill;  Lewis  v.  Brewster,  2  Mc- 
Lean, 21,  Fed.  Cas.  No.  8,318,  holding  where  payee  of  a  note  is  insolvent  at  ma- 
turity, notice  to  guarantor  need  not  be  given;  Knight  v.  Dunsmore,  12  Iowa,  35, 
holding  notice  of  nonpayment  not  necessary  where  principal  was  insolvent  at 
maturity  of  note;  Becbe  v.  Dudley,  26  N.  H.  249,  59  A.  D.  341,  holding  where 
principal  is  insolvent  before  expiration  of  term  of  credit  that  notice  is  unneces- 
sary ;  Globe  Bank  v.  Small,  25  Me.  366,  holding  where  laches  of  creditor  continues 
until  principal,  who  was  solvent,  becomes  insolvent,  the  loss  should  fall  on 
creditor;  Gammage  v.  Hutchins,  23  Me.  565,  holding  same  where  holder  neglected 
to  make  any  attempt  to  collect  a  note  for  two  years,  during  which  time  maker  was 
solvent. 
Writing  waiTer  of  demand  OTcr  blanlc  indorsement. 

Cited  in  Long  v.  Smyser,  3  Iowa,  266,  upholding  right  of  holder  of  promissory 
note  not  negotiable  to  write  over  a  blank  indorsement  a  waiver  of  demand  and 
notice. 
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Dlschar^  of  secondary  party  by  nonpresentment  to  primary  one. 

Cited  in  Re  Brown,  2  Story,  602,  Fed.  Cas.  No.  1,985,  holding  that  want  of  due 
presentment  of  a  check  and  notice  of  nonpayment  only  exonerates  the  drawer  in 
«o  far  as  actual  damages  have  resulted  to  him;  Blachly  ▼.  Andrew,  1  Disney 
(Ohio)  78,  holding  that  drawer  of  a  check  is  not  discharged  from  liability  by 
hoIder^s  failure  to  present  in  due  time,  unless  he  has  sustained  actual  prejudice. 

Cited  in  note  in  4  £.  R.  C.  480,  on  discharge  of  guarantor  of  note  not  presented 
for  payment. 

Presumption  as  to  participation  in  consideration  of  a  negotiable  paper. 

Cited  in  Nabb  v.  Koontz,  17  Md.  283,  holding  one  who  guarantees  payment  of 
a  note  at  time  note  is  executed  is  liable  though  no  separate  consideration  is  given 
him;  Clopton  v.  Hall,  51  Miss.  482,  holding  that  there  is  no  presumption  of  par- 
ticipation in  consideration  of  paper  where  name  is  placed  upon  paper  after  its  date 
and  delivery. 
Indulgence  as  affecting  debtor's  co-obligor. 

Cited  in  Neel  v.  Harding,  2  Met.  (Ky.)  247,  holding  that  the  holder  of  a  note 
does  not  discharge  one  joint  maker  by  indulgence  to  others  without  his  assent; 
Davenport  v.  King,  63  Ind.  64,  holding  that  extension  of  time  will  not  release  a 
surety,  where  suretyship  is  not  apparent  on  instrument  and  notice  thereof  is  not 
averred. 
Right  of  recourse  of  surety  on  note. 

Cited  in  Pratt  v.  Thornton,  28  Me.  355,  48  A.  D.  402,  holding  one  who  places  his 
name  on  a  note  as  surety  unaware  that  another  surety  is  to  be  obtained,  can 
claim  no  benefit  of  obtaining  another  surety. 

19  AM.  DBO.  840,  SHUMWAT  t.  RUTTER,  8  PICK.  448. 
Sufficiency  of  delivery  of  goods  sold  as  against  third  persons. 

Cited  in  Stinson  v.  Clark,  6  Allen,  340 ;  Hymann  v.  Cook,  How.  App.  Cas.  419, — 
holding  slight  acts  of  delivery  sufficient  in  sale  otherwise  executed;  Gilbert  v. 
Decker,  53  Conn.  401,  4  Atl.  685;  Ingalls  v.  Herrick,  108  Mass.  351,  11  A.  R. 
360, — holding  transfer  complete  if  bona  fide  buyer  with  consent  of  seller  obtains 
possession  before  any  attachment  or  second  sale;  Dempsey  v.  Gardner,  127  Mass. 
381,  34  A.  R.  389,  holding  a  delivery  of  a  bill  of  sale  of  a  horse  not  sufficient  evi- 
<ience  of  delivery  of  horse  as  against  an  attaching  creditor;  Wade  v.  Moffett, 
21  111.  110,  74  A.  D.  79,  holding  that  a  party  becomes  a  buyer  when  goods  are 
knocked  down  to  him  at  an  auction;  Clark  v.  Shannon  &,  M.  Co.  117  Iowa,  645, 
91  N.  W.  923,  on  necessity  of  actual  delivery  between  vendor  and  vendee. 

Cited  in  reference  notes  in  19  A.  D.  347;  20  A.  D.  481, — on  delivery  of  chattels; 
26  A.  D.  284;  31  A.  D.  450, — on  sufficiency  of  delivery  of  chattels  sold;  31  A.  D. 
39,  on  sufficiency  of  delivery  to  pass  title  to  chattels;  26  A.  D.  628,  on  sufficiency 
•of  constructive  delivery  to  pass  title  to  chattels. 

Cited  in  note  in  49  A.  D.  329,  on  necessity  for  delivery,  receipt,  and  acceptance 
to  take  verbal  sales  of  goods  out  of  statute  of  frauds. 
—■Entry  of  house  as  possession  of  contents. 

Cited  in  Comaita  v.  Kyle,  19  Nev.  38,  5  Pac.  666,  holding  that  nothing  less 
than  a  conveyance  by  deed  of  real  estate  with  a  surrender  of  possession  to  vendee 
will  give  vendee  possession  of  personal  property  thereon. 
Possession  by  vendor  after  sale  as  evidence  of  fraud. 

Cited  in  Hankins  v.  Ingols.  4  Black f.  35,  holding  possnasion  by  vendor  after  a 
complete  transfer  is  only  evidence  of  fraud;  Blocker  v.  Burness,  2  Ala.  364,  hold- 
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ing  that  legal  presumption  of  fraud  from  the  continued  posseBsion  of  the  vendor 
must  be  explained  away. 

Distinguished  in  Cobb  y.  Haskell,  14  Me.  303,  Al  A.  D.  56,  holding  a  quantity 
of  boards  left  in  vendor's  mill  yard  for  two  months,  in  same  state  as  before  pur- 
chase, passes  to  a  subsequent  attaching  creditor. 

—  Rebuttal  of  presumption. 

Cited  in  Cole  v.  White,  26  Wend.  511,  holding  that  the  presumption  of  fraud 
does  not  exclude  the  party  from  proving  fair  dealing  and  innocent  intent. 
Rights  of  officer  where  goods  of  third  person  are  intermingled  with  those 
of  debtor. 

Cited  in  Lehman  v.  Kelly,  68  Ala.  192,  holding  levy  on  whole  mass  proper  if  one 
intentionally  intermixes  goods  so  that  an  officer  cannot  distinguish  them  and  re- 
fuses to  point  out  his  own;  Slattery  v.  Stewart,  45  111.  293,  holding  if  duty  of 
owner  of  goods  which  he  has  mixed  with  those  of  debtor,  to  point  out  his  goods  to 
officer;  Wildman  v.  Sterritt,  80  Mich.  661,  45  N.  W.  657,  holding  sheriff  not 
liable  for  levying  on  property  of  one  who  has  allowed  debtor  to  intermingle  goods 
with  his  own  so  as  to  make  it  impossible  for  sheriff  to  select  or  distinguish 
them;  Hamilton  v.  Rogers,  8  Md.  301,  holding  that  rights  of  third  persons  are  not 
to  be  affected  by  commingling  of  property  with  that  of  debtor;  Smokey  v.  Peters- 
Calhoun  Co.  66  Miss.  471,  14  A.  S.  R.  575,  5  So.  632,  holding  it  duty  of  sheriff  to 
hold  goods  of  third  person  intermingled  with  those  of  debtor  till  they  are  identified 
by  such  party;  Albee  v.  Webster,  16  N.  H.  362,  holding  an  officer  who  attaches 
intermingled  goods  is  not  a  trespasser;  Walcott  v.  Keith,  22  N.  H.  196,  holding 
that  officer  must  show  that  goods  were  intermixed  in  such  a  manner  that  they 
could  not,  upon  due  inquiry,  have  been  distinguished  by  him;  Moore  v.  Bowman, 
47  N.  H.  494,  holding  it  duty  of  officer  to  make  reasonable  inquiry  to  distinguish 
goods ;  Davis  v.  Stone,  120  Mass.  228,  holding  that  one  not  having  unlawfully  or 
fraudulently  intermingled  goods  with  those  of  debtor  may  recover  against  an 
officer  taking  goods  against  his  consent;  Yates  v.  Wormell,  60  Me.  495,  holding  of- 
ficer liable  where  owner  offers  to  select  his  goods  and  is  prevented  from  so  doing 
by  the  officer;  Vose  v.  Stickney,  8  Minn.  75,  Oil.  51  (dissenting  opinion)  on  rights 
of  officer  where  goods  of  third  person  are  mixed  with  those  of  debtor. 

Cited  in  note  in  54  A.  D.  593,  on  officer's  duty  as  to  attachment  of,  or  attach- 
ment against,  confused  property. 
Necessity  of  demand  of  goods  to  charge  levying  officer  as  wrongdoer. 

Cited  in  Masten  v.  Webb,  60  How.  Pr.  302,  holding  officer  who  acts  upon  appear- 
ances of  ownership  by  the  debtor,  existing  by  consent  of  owner,  not  liable  with- 
out demand. 

Distinguished  in  Masten  v.  Webb,  24  Hun,  90,  holding  as  to  levy  on  goods  not 
the  property  of  the  debtor,  that  demand  is  not  neoessary. 

—  As  to  goods  confused  with  debtor's. 

Cited  in  Wilson  v.  Lane,  33  N.  H.  466;  Harding  v.  Cobum,  12  Met  333,  46 
A.  D.  680, — ^holding  that  if  officer  on  due  inquiry  cannot  distinguish  them,  the 
owner  can  nuiintain  no  action  against  the  officer  until  notice  and  demand  and 
refusal  by  officer;  Gilman  v.  Hill,  36  N.  H.  311,  applying  doctrine  to  pelts  mixed; 
Johnson  v.  Emery,  31  Utah,  126,  86  Pac  869,  11  A.  &  E.  Ann.  Cas.  23,  holding  it 
incumbent  on  party  claiming  to  be  owner  of  goods  not  subject  to  attachment,  to 
point  them  out  and  make  demand  for  their  return;  Robinson  v.  Holt,  39  N.  H. 
557,  75  A.  D.  233;  Taylor  v.  Jones,  42  N.  H.  26;  Smith  v.  Welch,  10  Wis.  91,— 
.holding  in  such  case  owner  cannot  maintain  an  action  against  the  officer  until 
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notice  and  a  demand  and  refusal;  Lewis  y.  Whittemore,  5  N.  H.  364,  22  A.  D. 
466,  holding  where  only  part  Of  com  belonged  to  debtor,  that  it  was  duty  of 
officer  to  attach  the  whole  and  hold  it  until  part  was  identified  by  owner  and  a 
redelivery  demanded. 
Duty  of  lerying  officer  to  Inquire  as  to  ownership  of  goods. 

Cited  in  Sibley  t.  Brown,  15  Me.  185,  holding  that  inquiry  ought  always  to  be 
made  by  the  officer  as  to  the  ownership  of  property  which  he  attaches. 
liiablllty  of  attaching  officer. 

Cited  in  reference  note  in  39  A.  D.  627,  as  to  when  attaching  officer  is  liable  for 
trespass. 

Cited  in  note  in  43  A.  D.  264,  on  sheriff's  liability  for  seizure  of  one  person's 
goods  under  attachment  against  another. 
Demand  before  suit  for  intermingled  goods. 

Cited  in  Schuts  ▼.  Jordan,  32  Fed.  55,  on  necessity  of  demand  for  goods  by  owner 
before  bringing  action ;  Smith  t.  Morrill,  56  Me.  566,  holding  owner  reclaiming  his 
own  from  intermingled  property  not  liable  for  excess  taken  without  identiflcation 
and  demand. 

Doctrine  of  confusion  of  goods. 

Cited  in  Henderson  t.  Lauck,  21  Pa.  359,  holding  that  he  who  wrongfully  causes 
confusion  must  submit  to  all  risk  and  inconTcnience  of  making  an  identification 
and  separation. 

Cited  in  note  in  101  A.  8.  R.  922,  on  intermingling  of  goods  of  debtor  and 
creditor. 

Distinguished  in  Tufts  t.  McClintock,  28  Me.  424,  48  A.  D.  501,  holding  that 
where  goods  mixed  can  be  easily  distinguished  and  separated,  there  is  no  change 
of  property  by  mixture. 
Effect  of  refusal  to  select  or  point  out  leTiable  property. 

Cited  in  McKenzie  y.  Redman,  87  Me.  322,  32  Atl.  962,  liolding  insolvent's  re- 
fusal to  select  exemption  gave  assignee  in  insolvency  right  to  do  so. 

19  AM.  DEC.  848,  LEFFINGWEIili  T.  EliUOT,  8  PICK.  455. 
Effect  of  incorporation  of  tenants  in  common  of  land. 

Cited  in  Holland  v.  Cruft,  3  Gray,  162,  holding  that  mere  incorporation  does 
not  transfer  the  fee  of  the  estate  to  the  corporation ;  Second  Cong.  Soc.  v.  Waring, 
24  Pick.  304,  holding  that  legal  title  to  land  granted  to  certain  persons  for  re- 
ligious purposes  does  not  vest  in  later  incorporated  society. 

Distinguished  in  Colquitt  v.  Howard,  11  Ga.  556,  holding  that  title  vested  in 
corporation  where  corporation  was  organized  for  the  purpose  of  selling  and  im- 
proving lands  held  in  common;  Jeffries  Neck  Pasture  v.  Ipswich,  153  Mass.  42, 
26  N.  E.  239,  holding  under  statute  that  corporation  organized  by  proprietors  of 
lands  held  in  common,  has  such  a  title  to  maintain  a  petition  to  quiet  title. 
Distinction  of  corporation  from  its  members. 

Cited  in  Sumner  v.  Marcy,  3  Woodb.  &  M.  105,  Fed.  Cas.  No.  13,609,  on  in- 
dividuals of  a  corporation  as  bound  by  a  judgment  against  the  corporation. 
Measure  of  damages  for  breach  of  covenant  of  deed. 

Cited  in  Funk  v.  Creswell,  5  Iowa,  62;  Kinley  v.  Crane,  34  Pa.  146;  Lawton 
T.  Howe,  14  Wis.  242;  Loomis  v.  Bedel,  11  N.  H.  74, — holding  upon  purchase  of 
paramount  title  measure  is  the  amount  paid,  with  compensation  for  trouble  and 
expenses  of  covenantee;  Willson  v.  Willson,  25  N.  H.  229,  57  A.  D.  320,  holding 
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that,  if  encumbrance  is  still  contingent  and  no  injury  has  been  sustained,  cove- 
nantee can  recover  only  nominal  damages;  Mecklem  t.  Blake,  22  Wis.  495,  99  A. 
D.  68,  holding  same  unless  covenantee  paid  olf  the  encumbrance  or  lost  the  estate 
in  consequence  of  breach;  Haynes  v.  Stevens,  11  N.  H.  28,  holding  that,  where 
covenantee  has  been  evicted,  he  may  recover  the  costs  recovered  in  suit  in  which 
he  was  defeated;  Cox  v.  Henry,  32  Pa.  18,  on  measure  of  damages  on  covenant  of 
general  warranty. 

Cited  in  note  in  3  L.R.A.  792,  on  damages  for  breach  of  covenant  against  en- 
cumbrances. 

19  AM.  DBO.  845,  WOODBURY  v.  LONG,  8  PICK.  54S. 
Sufficiency  of  delivery  as  to  creditors  of  buyer. 

Cited  in  Plymouth  Stove  Foundry  Co.  v.  Fee,  182  Mass.  31,  64  N.  E.  419,  hold- 
ing sale  of  ranges  to  be  paid  for  when  ''furnished  and  set  up,"  not  complete  until 
after  they  were  set  up. 

Cited  in  reference  notes  in  26  A.  D.  284,  on  what  is  sufficient  delivery  on  a  sale 
of  chattels;  31  A.  D.  39,  on  sufficiency  of  delivery  to  pass  title  to  chattels. 
Wbat  constitutes  conversion. 

Cited  in  Salisbury  v.  Gourgas,  10  Met.  442,  holding  tortious  taking  of  another's 
goods  is  a  conversion;  Draper  v.  Moseley,  3  Baxt.  201,  holding  same  as  to  an 
original  unlawful  detention;  Oilman  v.  Hill,  36  N.  H.  311,  holding  same  of  as- 
sumption of  authority  over  property  and  an  actual  sale  of  it. 

Cited  in  reference  note  in  37  A.  D.  60,  on  what  constitutes  conversion. 

Cited  in  notes  in  24  A.  S.  R.  808,  on  demand  and  refusal  as  essential  to  con- 
version ;  24  A.  S.  R.  800,  on  illustrations  showing  various  modes  of  conversion. 
«-  Unlawful  attachment  or  seizure  as. 

Cited  in  Schluter  v.  Jacobs,  10  Colo.  449,  15  Pac.  813,  holding  attachment  of 
personalty  not  the  property  of  defendant  constitutes  conversion ;  State  use  of  Mc- 
Murray  v.  Doan,  39  Mo.  44,  on  same  point;  Johnson  v.  Farr,  60  N.  H.  426,  holding 
same  though  there  was  no  manual  taking  or  removal;  Foster  v.  Haines,  13  Me. 
307,  holding  person  by  whose  direction  an  officer  made  an  unjustifiable  seizure, 
liable  in  trover;  Cooper  v.  Newman,  45  N.  H.  339,  holding  officer  liable  where  he 
attached  exempt  property;  Parker  v.  Young,  188  Mass.  600,  75  N.  £.  98,  holding 
officer  delivering  property  to  plaintiff  without  complying  with  statute  wrongdoer 
from  the  beginning;  Bowen  v.  Sanborn,  1  Alien,  289,  holding  officer  liable  who  took 
exclusive  custody  of  stock  of  goods  known  to  include  some  belonging  to  strangers. 

Cited  in  reference  note  in  25  A.  D.  260,  on  liability  in  trover  of  officer  attaching 
property  of  stranger  to  writ. 

Disapproved  in  Fernald  v.  Chase,  37  Me.  289,  holding  declaration  by  an  officer 
that  he  has  attached  personalty,  without  exercising  any  dominion  or  control  over 
it,  is  not  conversion. 
» Demand  as  predicate. 

Cited  in  Stevens  v.  Eames,  22  N.  H.  568;  Bonaparte  v.  Clagett,  78  Md.  87,  27 
Atl.  619, — holding  demand  is  not  necessary  if  possession  was  wrongfully  taken; 
Oilman  v.  Hill,  36  N.  H.  311,  holding  same  where  goods  of  a  stranger  are  at- 
tached; Rodiok  V.  Cobum,  68  Me.  170,  holding  creditor  to  whom  a  bailee  has  de- 
livered goods  in  payment  of  his  pre-existing  debt,  liable  to  owner  without  previous 
demand. 

Cited  in  reference  note  in  25  A.  D.  400,  on  demand  as  prerequisite  to  action  of 
trover. 
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Remedy  for  levy  on  goods  as  property  of  another. 

Cited  in  Hunt  v.  Lathrop,  7  R.  I.  68;  Kittredge  v.  Sumner,  11  Pick.  60, — ^hold- 
ing trespass  will  lie  for  taking  goods  of  a  stranger. 

Cited  in  notes  in  43  A.  D.  264,  on  sheriff's  liability  for  seizure  of  one  person's 
goods  under  attachment  against  another;  95  A.  S.  R.  125,  on  remedies  available 
against  sheriffs,  constables,  and  marshals  for  seizing  property  of  third  persons. 

19  AM.  DEC.  847,  COM.  v.  WING,  9  PICK.  1. 

Malicious  mischief. 

Cited  in  People  v.  Olsen,  6  Utah,  284,  22  Pac.  163,  holding  it  was  an  indictable 
offense  at  common  law;  People  v.  Moody,  6  Park.  Crim.  Rep.  668,  holding  the 
wanton,  malicious,  and  secret  destruction  of  personal  property  of  another  is  a 
misdemeanor  at  common  law;  Com.  v.  Cramer,  2  Pearson  (Pa.)  441,  holding 
wounding  trespassing  steer  if  indictable  offense. 

Cited  in  note  in  32  A.  D.  666,  on  malicious  mischief. 

—  To  person  of  another. 

Cited  in  Com.  v.  Nusky,  9  Lane.  L.  Rev.  317,  1  Pa.  Dist.  R.  661,  holding  de- 
fendant may  be  indicted  and  convicted  for  wilfully,  maliciously,  and  mischievous- 
ly cutting  another's  hair,  with  intent  to  disfigure  him. 

Firing  gnn  as  crime. 

Cited  in  Stewart  v.  Cary  Lumber  Co.  146  N.  C.  47,  59  S.  E.  646,  on  question 
of  firing  gun  to  frighten  another  being  an  indictable  assault. 

Cited  in  reference  note  in  56  A.  D.  162,  on  discharging  gun  at  wild  fowl  with 
knowledge  that  report  will  injure  sick  person  as  indictable  offense. 

19  AM.  DEC.  348,  COM.  T.  OHACE,   9  PICK.   15. 
What  constitutes  larceny. 

Cited  in  notes  in  88  A.  S.  R.  688,  on  larceny  of  animals;  67  A.  D.  277,  on  intent 
as  element  of  larceny. 
Animals  fer»  naturse. 

Cited  in  State  v.  Parker,  89  Me.  81,  36  L.R.A.  279,  36  Atl.  1021;  State  v.  Weber, 
206  Mo.  36,  120  A.  S.  R.  716,  10  L.R.A.(N.S.)  1166,  102  S.  W.  956,— holding  deer 
are  animals  fera  natural. 

Cited  in  note  in  70  A.  D.  261,  on  property  in  inferior  wild  animals. 

—  Tamed  birds. 

ated  in  Com.  v.  Lewis,  47  Phila.  Leg.  Int.  58,  7  Pa.  Co.  Ct.  668,  26  W.  N.  C. 
432,  on  question  of  pigeons  being  tamed  and  becoming  subjects  of  property. 
Cited  in  reference  note  in  72  A.  D.  361,  on  acquiring  doves. 

19  AM.  DEO.  850,  GWINNETH  t.  THOMPSON,  9  PICK.  SI. 
Recovery  of  contriDutory  share  of  expense  from  cotenant. 

Cited  in  Clark  v.  Sidway,  142  U.  S.  682,  36  L.  ed.  1157,  12  Sup.  Ct.  Rep.  327, 
holding  tenants  in  common  can  sue  each  other  at  law  for  reimbursements  of  al- 
lowances made  on  joint  account;  Stewart  v.  Stewart,  90  Wis.  516,  48  A.  S.  R. 
949,  63  N.  W.  886,  holding  in  ejectment  by  one  against  his  cotenant  defendant 
was  properly  allowed  to  be  reimbursed  for  one  half  of  the  moneys  paid  by  him 
while  in  possession  to  discharge  a  mortgage  and  pay  taxes;  Powell  v.  Jones,  72 
Ala.  392,  holding  where  one  tenant  in  common  performs  extraordinary  services 
for  common  benefit  he  is  entitled  to  contribution  from  his  cotenants;  Wheeler 
Am.  Dec.  Vol.  III. — 45. 
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y.  Wheeler,  111  Mass.  247,  on  question  of  right  of  tenant  in  common  to  recover 
share  expended  in  repairs  upon  common  property,  with  consent  of  cotenant. 

Cited  in  reference  note  in  41  A.  D.  165,  on  rights  of  tenant  in  common  as  to 
repairs  and  improvements  made  by  him  on  the  common  land. 

Cited  in  note  in  29  L.R.A.  459,  on  liability  of  cotenants  in  assumpsit  for 
repairs. 
"Wben  partnerflhlp  exists. 

Cited  in  notes  in  19  E.  R.  0.  422,  on  joint  owners  as  partners;  27  L.R.A.  494» 
on  sufficiency  of  facts  and  circumstances  to  constitute  real  estate  partnership 
property. 

19  AM.  DEO.  «50,  TUOKBR  v.  TOWER,  9  PICK.  109. 
Rights  of  public  and  owner  of  fee  in  highway. 

Cited  in  Colegrove  Water  Co.  v.  Hollywood,  151  Cal.  426,  13  L.R.A.(N.S.)  904, 
90  Pac.  1053;  Wright  v.  Austin,  143  Cal.  236,  101  A.  S.  R.  97,  65  L.R.A.  949,  76 
Pac.  1023, — holding  owner  of  fee  over  which  highway  is  laid  retains  his  rights 
in  soil  for  all  purposes  which  are  consistent  with  full  enjoyment  of  easement  by 
public;  Denniston  v.  Clark,  125  Mass.  216,  holding  surveyor  of  highways  while 
acting  within  scope  of  his  authority,  may  remove  earth  and  gravel  from  one 
highway,  or  part  of  a  highway  to  another;  AHen  v.  Boston,  159  Mass.  324,  38  A. 
S.  R.  423,  34  N.  E.  519,  holding  owner  of  land  has  a  right  to  excavate  under  the 
sidewalk,  if  he  violates  no  ordinances  or  regulations  of  city,  and  interferes  with 
no  existing  public  use  of  street;  People  v.  Law,  34  Barb.  494,  on  question  whether 
use  of  part  of  street,  for  horse  railroad,  is  such  a  new  or  additional  use  as  re- 
quires a  new  assessment  of  damages. 

Cited  in  reference  note  in  15  L.R.A.  554,  on  ownership  and  control  of  trees  in 
highway. 
Rights  of  proprietor  in  quasi  public  roadway. 

Cited  in  Ridge  Tump.  v.  Stoever,  2  Watts  &  S.  548,  holding  turnpike  company 
has  right  to  erect  toll  houses  at  its  gates;  Still  v.  Langsingburgh,  16  Barb.  107, 
upon  question  of  reversion  of  title  of  turnpike  company  to  road,  upon  abandon- 
ment; May  V.  New  England  R.  Co.  171  Mass.  367,  50  N.  E.  652,  on  question  of 
relative  rights  of  owner  of  fee  and  railroad  which  has  easement  in  land;  State  y. 
New  Boston,  11  N.  H.  407;  Troy  v.  Cheshire  R.  Co.  23  N.  H.  83,  55  A.  D.  177; 
Locks  &  Canals  v.  Nashua  &  L.  R.  Co.  104  Mass.  1,  6  A.  R.  181, — on  rights  of 
turnpike  company  in  road. 
Way  by  necessity. 

Cited  in  reference  note  in  59  A.  D.  388,  as  to  when  way  by  necessity  exists. 
Title  acquired  by  eminent  domain. 

Cited  in  Harback  v.  Boston,  10  Cush.  295,  holding  city  did  not  acquire  fee  to 
land  taken  by  eminent  domain;  Kelsey  v.  King,  11  Abb.  Pr.  180,  32  Barb.  410, 
upholding  right  to  construct  sewer  in  middle  of  street  and  denying  fee  owner's 
right  to  additional  compensation  for  such  use;  Brainard  v.  Clapp,  10  Cush.  6,  57 
A.  D.  74,  holding  railroad  company  has  right  to  cut  trees  growing  on  strip  of 
land  which  they  have  taken  for  their  road;  Titus  v.  Boston,  149  Mass.  164,  21 
N.  E.  310,  on  question  of  title  acquired  by  city  which  took  land  for  sewerage 
system ;  Locks  &  Canals  v.  Nashua  &  L.  R.  Co.  104  Mass.  1,  6  A.  R.  181,  holding 
nature  of  title  of  railroad  company  which  took  land  by  eminent  domain. 
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19  AM.  DEO.  858,  HAVEN  t.  FOSTER,  9  PICK.  IIS. 
Ignorance  of  foreign  law. 

Cited  in  Norton  v.  Marden,  15  Me.  45,  32  A.  D.  132,  holding  mistake  of  foreign 
law  regarded  as  mistake  of  fact;  Roaenbaum  v.  United  States  Credit  System  Co. 
64  N.  J.  L.  34,  44  AtL  966,  holding  person  ignorantly  making  contract  for  services 
in  another  state,  where  same  unlawful,  may  recover  damages  of  employer,  who 
knew  contract  was  illegal;  Curtis  v.  Leavitt,  15  N.  Y.  9,  holding  foreign  pledgee 
of  domestic  corporation's  securities,  not  chargeable  with  knowledge  of  local  statute 
prohibiting  transfer  without  resolution  of  directors;  Morgan  v.  Bell,  3  Wash.  554, 
16  L.R.A.  614,  28  Pac.  925,  denying  specific  performance  of  contract  for  sale  of 
land  in  foreign  state,  where  vendor  ignorant  of  disability  known  to  vendee. 

Distinguished  in  Schaefer  v.  Wunderlfe,  154  111.  577,  39  N.  E.  623,  denying  leave 
to  citizen  of  foreign  country  to  file  bill  of  review,  on  ground  of  ignorance  of  laws 
of  this  country,  where  local  counsel  employed;  Wooten  v.  Miller,  7  Smedes  &  M. 
380,  holding  party  making  contract  to  be  performed  in  foreign  state  cannot  plead 
ignorance  of  laws  of  that  state;  Doll  v.  Earle,  65  Barb.  298,  denying  right  to  re- 
cover payment  of  difference  between  gold  and  bank  notes,  upon  faith  of  United 
States  Supreme  Court  decision  subsequently  overruled. 
Proof  of  foreign  law. 

Cited  in  Hazelton  v.  Valentine,  113  Mass.  472,  holding  that,  where  law  of 
foreign  state  is  in  dispute,  same  may  be  proved  by  evidence  as  question  of  fact; 
Knapp  V.  Abell,  10  Allen,  485,  holding  statutes  necessary  to  validity  of  judgment 
of  foreign  court  are  facts  which  must  be  proved. 

Cited  in  note  in  25  L.R.A.  450,  on  oral  proof  of  foreign  laws. 
Ck>nstmction  of  foreign  statute  as  question  of  fact. 

Cited  in  Hohnan  v.  King,  7  Met.  384,  holding  construction  given  statute  of 
another  state,  by  courts  of  that  state,  is  question  of  fact  for  jury. 
Presamptive  knowledge  of  law. 

Cited  in  Butler  v.  Livingston,  15  Ga.  565,  holding  admissions  as  to  title  to 
property  presumed  to  have  been  made  with  knowledge  of  law,  unless  contrary  is 
shown. 
Recovery  of  money  paid  by  mistake. 

Cited  in  notes  in  55  A.  S.  R.  517,  on  right  to  recover  back  money  paid  in 
ignorance  of  one's  rights;  52  A.  D.  759,  on  recovery,  on  count  for  money  had  and 
received  of  money  obtained  by  fraud  or  other  tort  or  by  duress  or  by  mistake. 

—  Of  law. 

Cited  in  Washington  v.  Barber,  5  Cranch,  C.  C.  157,  Fed.  Cas.  No.  17,224,  deny- 
ing right  to  recover  money  paid  for  license  which  municipal  corporation  had  no 
right  to  require;  Culbreath  v.  Culbreath,  7  Ga.  64,  50  A.  D.  376,  sustaining  re- 
covery for  excess  of  money  paid  heir  for  interest  in  estate,  through  ignorance  of 
measure  of  his  legal  interest;  Claflin  v.  Godfrey,  21  Pick.  1,  questioning  without 
deciding,  whether  money  paid  by  mistake  of  law  can  be  recovered;  Lyle  v. 
Shinnebarger,  17  Mo.  App.  66,  holding  money  paid  under  mistake  of  law  of  an- 
other state  can  be  recovered;  Peterborough  v.  Lancaster,  14  N.  H.  382,  denying 
right  to  recover  money  paid  through  mistake  of  law,  when  done  with  full  knowl- 
edge of  facts;  Moreland  v.  Atchison,  19  Tex.  303,  sustaining  right  of  immigrant 
to  recover  purchase  price  of  land,  to  which  resident  affirming  knowledge  of  law, 
claimed  good  title. 

Distinguished  in  Com.  ex  rel.  Lancaster  County  Mut.  Live  Stock  k  Chattel 
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Theft  Ins.  Co.  19  Pa.  Co.  Ct.  373,  6  Pa.  Dist.  R.  372,  1  Dauphin  Co.  Rep.  212, 
14  Lane.  L.  Rev.  58,  sustaining  right  to  recover  assessment  paid  receiver  of  in- 
surance company,  under  mistaken  belief  that  policy  was  assessable ;  West  Virginia 
Transp.  Co.  v.  Sweetzer,  25  W.  Va.  434,  holding  illegal  freight  rates  paid  to  sole 
line  of  railroad  may  be  recovered  by  shipper,  as  involuntarily  paid. 
»Of  fact. 

Cited  in  Freeman  t.  Curtis,  51  Me.  140,  81  A.  D.  564,  sustaining  right  to  recon- 
veyance upon  bill  in  equity,  where  property  conveyed  through  mistake  of  fact, 
resulting  from  ignorance  of  law;  Clailin  v.  Godfrey,  21  Pick.  1,  sustaining  right  to 
recover  amount  paid  for  assignment  of  satisfied  note  and  mortgage,  parties  be- 
lieving same  to  be  subsisting  lien;  Bank  of  Chillicothe  v.  Dodge,  8  Barb.  233, 
sustaining  foreign  corporation's  right  to  recover  moneys  advanced  in  good  faith 
upon  draft  made  in  violation  of  domestic  statute;  Gerard  Trust  Co.  v.  Harring- 
ton, 23  Pa.  Super.  Ct.  615,  sustaining  right  to  recover  moneys  paid  to  attorney, 
under  mistaken  belief  that  he  is  counsel  for  person  entitled  to  fund;  Glenn  v. 
Shannon,  12  S.  C.  570,  sustaining  right  to  recover  money  paid  under  mistake  of 
fact  to  person  who  has  no  right  in  conscience  to  claim  it;  King  v.  Doolittle,  1 
Head,  77,  holding  purchaser  of  bank  charter,  in  ignorance  of  right  of  repeal  re- 
served by  legislature,  entitled  to  recover  consideration  paid. 

Cited  in  reference  note  in  45  A.  D.  171,  on  right  to  recover  money  paid  under 
mistake  of  fact. 
Recovery  of  chattels  delivered  through  mistake  of  law. 

Cited  in  Gwynn  v.  Hamilton,  29  Ala.  233,  denying  administrator's  right  to 
recover  slaves  delivered  through  mistake  of  law,  there  being  no  fraud,  imposition, 
undue  influence,  or  incapacity. 
Relief  from,  or  rescission  of,  contract. 

Cited  in  note  in  55  A.  S.  R.  496,  on  ignorance  of  one's  rights  as  ground  of 
relief. 
»  Mistake  of  law. 

Cited  in  Usher  v.  Waddingham,  62  Conn.  412,  26  Atl.  538,  denying  party's 
right  to  show  ignorance  of  legal  relation  of  partnership  when  accepting  note,  in 
action  against  partner  not  signing;  Rauen  v.  Prudential  Ins.  Co.  129  Iowa,  725, 
106  N.  W.  198,  holding  release  executed  through  fraud  or  mistake  may  be  re- 
pudiated. 

Cited  in  notes  in  10  A.  D.  324;  5  L.R.A.  165,— -on  exception  to  rule  that  equity 
will  not  relieve  against  mistake  of  law;  6  L.R.A.  837,  on  mistake  of  law  as  ground 
for  relief. 

Distinguished  in  Champlin  v.  Laytin,  18  Wend.  407,  31  A.  D.  382,  canceling 
mortgage  for  purchase  money  given  without  knowledge  that  property  is  designated 
as  street  in  grantor's  deed  to  abutting  property. 
»  Mistake  of  fact. 

Cited  in  Hoops  v.  Fitzgerald,  204  111.  325,  68  N.  E.  430  (affirming  105  111.  App. 
536)  sustaining  lessee's  right  to  recission  of  lease  executed  under  mutual  mistake 
as  to  sufficiency  of  walls  to  bear  two  additional  stories;  Keough  v.  Foreman,  33 
La.  Ann.  1434,  denying  right  to  have  settlement  of  partnership  accounts  set 
aside  for  errors  not  discovered  through  negligence  of  party  complaining. 

Cited  in  note  in  45  A.  D.  632,  on  avoidance  of  contracts  for  mutual  "^ifftalra  of 
fact. 
Right  to  interest. 

Cited  in  Steam  Stone  Cutter  Co.  v.  Windsor  Mfg.  Co.  17  Blatchf.  84,  Fed.  C^w. 
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No.  13,335,  sustaining  right  to  interest  on  profits  decreed  from  time  of  entry  of 
interlocutory  decree  prohibiting  infringement  of  patent;  Kendall  v.  Brownson, 
47  N.  H.  186  (dissenting  opinion),  on  when  interest  runs  in  case  of  breach  of 
contract. 

Cited  in  notes  in  51  A.  D.  277,  on  allowance  of  interest;  92  A.  D.  630,  on  re- 
covery of  interest  to  time  of  verdict. 
Right  to  have  mortgage  discharged  from  decedent's  estate. 

Cited  in  Robinson  v.  Simmons,  156  Mass.  123,  30  N.  E.  362,  questioning  with- 
out deciding  whether  heirs  can  call  on  personal  estate  to  exonerate  them  from 
payment  of  mortgage  on  intestate's  real  estate;  Keene  v.  Munn,  16  N.  J.  Eq.  398, 
denying  right  of  grantee  of  devisee  to  have  mortgage  paid  out  of  testator's  person 
al  estate. 
Powers  of  executors. 

Cited  in  note  in  78  A.  S.  R.  177,  on  general  power  of  executors  over  real  prop- 
erty. 
Submission  of  agreed  case  as  waiver. 

Cited  in  Gaines  v.  McAdam,  79  111.  App.  201,  holding  objection  to  defects  in 
pleadings  waived  by  submitting  case  on  agreed  statement  of  facts;  Kimball  v. 
Preston,  2  Gray,  567,  holding  objections  to  form  of  proceeding  waived,  unless  ex- 
pressly received,  by  submitting  case  upon  agreed  statement  of  facts. 

19  AM.  DEO.  8«8,  SAIiKM  MIIili-DAM  CORP.  t.  ROPES,  9  PICK.  187. 

Mutual  mistake  as  affecting  contract. 

Cited  in  Voorhis  v.  Smith  &  Co's  Mfg.  Works,  11  Mo.  App.  108,  on  question  as 
to  when  mutual  mistake  will  avoid  contract. 
Who  are  stockholders. 

Cited  in  reference  note  in  26  A.  S.  R.  658,  as  to  who  are  stockholders  of 
corporation. 

Validity  of  stock  subscriptloii. 

Cited  in  notes  in  81  A.  D.  397,  on  necessity  that  subscription  to  stock  be  made 
by  subscriber  or  his  authorized  agent;  81  A.  D.  401,  on  subscriptions  obtained  by 
fraud;  33  L.R.A.  731,  on  opinions  and  representations  as  to  future  as  ground  for 
rescinding  subscription  to  stock;  6  E.  R.  C.  816,  on  duty  to  disclose  material  facts 
by  reason  of  fiduciary  relation  between  contracting  parties. 
Necessity  that  whole  stock  of  corporation  be  subscribed. 

Cited  in  Hendrix  v.  Academy  of  Music,  73  Ga.  437 ;  Rockland,  Mt.  D.  &  S.  S. 
B.  Co.  V.  Sewall,  78  Me.  167,  3  Atl.  181;  Stoiieham  Branch  R.  Co.  v.  Gould,  2 
Gray,  277;  Atlantic  Cotton  Mills  v.  Abbott,  9  Cush.  423;  Livesey  v.  Omaha  Hotel 
Co.  5  Neb.  50;  Hale  v.  Sanborn,  16  Neb.  1,  20  N.  W.  97;  Hards  v.  Platte  Valley 
Improv.  Co.  35  Neb.  263,  63  N.  W.  73;  Littleton  Mfg.  Co.  v.  Parker,  14  N.  H.  543; 
Contoocook  Valley  R.  Co.  v.  Barker,  32  N.  H.  303;  New  Hampshire  C.  R.  Co.  v. 
Johnson,  30  N.  H.  390,  64  A.  D.  300;  Alknan  v.  Havana,  R.  &  E.  R.  Co.  88  111. 
521 ;  Temple  v.  Lemon,  112  111.  51, — holding  there  is  no  liability  on  a  subscription 
to  stock  of  a  corporation  the  amount  of  whose  capital  stock  is  fixed,  until  the 
whole  amount  of  stock  is  subscribed;  Peoria  ft  R.  I.  R.  W.  Co.  v.  Preston,  5  Legal 
Gaz.  326,  denying  right  of  corporation  to  make  assessment  upon  shares  for  gen- 
eral business  purposes,  until  all  the  capital  stock  has  been  subscribed;  Peoria  & 
R.  I.  R.  Co.  V.  Preston,  35  Iowa,  115,  holding  that  where  charter  fixes  amount 
of  capital  stock,  no  assessment  can  be  made  imtil  full  amount  of  stock  is  sub- 
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scribed,  unless  a  contrary  intention  appears  expressly  or  by  implication,  either 
from  charter  or  contract  of  subscription ;  Hoagland  v.  Cincinnati  A  Ft.  W.  R.  Co. 

18  Ind.  452,  holding  under  statute,  right  to  sue  for  calls  or  instalments  upon 
stock  subscribed  exists  before  full  amount  requisite  to  complete  the  enterprise 
is  subscribed;  People's  Ferry  Co.  v.  Balch,  8  Gray,  303;  Eaton  v.  Pacific  Nat. 
Bank,  144  Mass.  260,  10  N.  E.  844,'-on  question  of  raising  whole  amount  of 
capital  stock  being  condition  precedent  to  subscription;  Schenectady  ft  S.  PI. 
Road  Co.  y.  Thatcher,  11  N.  Y.  102;  Williamette  Freighting  Co.  v.  Stannus,  4 
Or.  261, — holding  subscription  to  entire  amount  of  stock  not  a  condition  precedent 
to  legal  corporate  existence,  and  that  stockholder  may  become  liable  before  the 
whole  amount  of  stock  is  subscribed ;  Jones  v.  Dana,  24  Barb.  304,  as  being  a  case 
involving  an  agreement  entered  into  preparatory  and  preliminary  to  perfect  in- 
corporation and  organization. 

Cited  in  notes  in  93  A.  S.  R.  378,  on  what  subscriptions  may  be  counted  in  de- 
termining whether  entire  capital  stock  has  been  subscribed;  93  A.  8.  R.  379,  on 
subscription  of  entire  capital  stock  as  implied  condition  precedent  to  enforcement 
of  subscriptions. 

Distinguished  in  Hamilton  &  D.  PI.  Road  Co.  v.  Rice,  7  Barb.  157,  where 
amount  of  capital  stock  was  not  made  condition  precedent  by  act  of  incorporation 
itself;  Lexington  &  W.  C.  R.  Co.  v.  Chandler,  13  Met.  311,  where  number  of 
shares  was  not  fixed  by  charter  and  vote  of  directors  to  close  subscription  books 
was  in  effect  a  vote  fixing  number  of  shares  at  number  then  subscribed. 
lilability  of  subscribers  to  corporate  stock. 

Cited  in  reference  note  in  28  A.  D.  516,  on  liability  of  subscribers  to  corporate 
stock. 

19  AM.  DEO.  868,  CARSON  t.  WILSON,  11  N.  J.  Ij.  48. 
Pleading  Justiflcation  or  excuse  for  trespass. 

Cited  in  Lutlopp  v.  Heckmann,  70  N.  J.  L.  272,  57  Atl.  1046;  Bruch  t.  Carter, 
32  N.  J.  L.  554, — holding  matters  of  justification  cannot  be  proved  under  general 
issue. 

Cited  in  reference  note  in  25  A.  D.  548,  on  necessity  of  specially  pleading 
justification  in  trespass  q%tare  clausum  fregit. 

19  AM.  DSO.  869,  LIDDBIj  t.  McVIOKAR,  11  N.  J.  Ij.  44. 

Settlement  of  accounts  of  personal  representatlTe. 

Cited  in  reference  note  in  35  A.  D.  516,  on  settlement  of  accounts  of  executors 
and  administrators. 
Correction  of  mistake  in  partial  account  of  executor  or  administrator. 

Cited  in  Picot  v.  CFallon,  35  Mo.  29,  86  A.  D.  134;  Jackson  v.  Reynolds,  89 
N.  J.  Eq.  313, — holding  Orphans'  court  has  power  to  open  a  decree  settling  an 
intermediate  account  of  trustees,  in  which  it  appears  that  excessive  commissions 
were  allowed. 

Cited  in  note  in  21  A.  D.  599,  on  correction  of  mistake  in  administrator's  ac- 
count. 

Annual  or  partial  settlements  as  evidence  In  favor  of  executor  or  ad- 
ministrator. 

Cited  in  Harper  v.  Archer,  9  Smedes  &  M.  71,  holding  they  are  only  prima 
facie  evidence. 

Cited  in  notes  in  39  A.  D.  724,  on  how  far  settlement  of  administrator's  account 


Digitized  by 


Google 


711  NOTES  ON  AMERICAN  DECISIONS.  [363-388 

is  conclusive;  86  A.  D.  143,  144,  on  effect  as  ret  judicata  of  annual  settlements 
of  executors  or  administrators. 

Allowance  of  Interest  to  executor  or  administrator  upon  adTances. 

Cited  in  Furth  v.  Wyatt,  17  Nev.  180,  30  Pac.  828;  Re  Carpenter,  146  Cal. 
661,  80  Pao.  1072, — ^holding  executor  who  has,  without  his  fault,  necessarily  ad- 
vanced money  to  an  estate  for  its  benefit,  may  be  allowed  such  advances  and 
interest  thereon. 

Exhaustion  of  primary  funds  before  resorting  to  land  for  decedent's 
debts. 

Cited  in  Bray  v.  Neill,  21  N.  J.  £q.  343,  holding  it  necessary  that  personal 
estate  shall  have  been  applied. 

Cited  in  reference  note  in  44  A.  S.  R.  334,  on  rights  of  executors  and  ad- 
ministrators. 

Time  In  which  creditor  must  proceed  to  subject  lands  to  payment  of 
decedent's  debts. 

Cited  in  Rosenthal  v.  Renick,  44  111.  202;  Hohokus  Twp.  v.  Erie  R.  Co.  65  N.  J. 
L.  353,  47  Atl.  566;  Ferguson  v.  Scott,  49  Miss.  500, — holding  there  is  no  definite 
rule  as  to  time;  State  ex  rel.  Dana  v.  Probate  Court,  40  Minn.  296,  41  N.  W. 
1033,  holding  application  made  after  lapse  of  ten  years,  the  limit  of  ordinary 
judgment  liens,  properly  refused ;  Killough  v.  Hinton,  54  Ark.  65,  26  A.  8.  R.  19, 
14  S.  W.  1092,  holding  delay  of  twenty  years  after  grant  of  letters  to  sell  lands 
set  apart  as  dower  is  not  unreasonable,  where  application  was  made  as  soon  as 
widow  died. 

Cited  in  note  in  26  A.  S.  R.  22,  25,  on  laches  in  applying  for  order  to  sell  real 
property  of  decedent  to  pay  debts. 
Allowance  of  connsel  fees  to  execntor  or  administrator. 

Cited  in  ^lorgan  v.  Nelson,  43  Ala.  586,  holding  an  attorney  at  law  who  is  an 
administrator  is  entitled  to  be  allowed  reasonable  counsel  fees  in  his  own  behalf; 
Day  v.  Day,  3  N.  J.  Eq.  549,  holding  executor  undertaking  to  prove  contested  will, 
entitled  to  counsel  fees. 

Cited  in  note  in  45  A.  D.  117,  on  allowance  of  counsel  fees  by  orphans'  court. 
How  certiorari  to  orphans'  court  should  be  entitled. 

Cited  in  State,  Taylor,  Prosecutor,  v.  Hanford,  11  N.  J.  L.  71,  as  being  brought 
up  upon  a  writ  styled  as  between  the  person  seeking  redress  and  the  executor  or 
administrators. 

19  AM.  DEC.  886,  COX  t.  BAIRD,  11  N.  J.  li.  105. 
Evidence  of  declarations  of  decedent. 

Cited  in  reference  notes  in  26  A.  D.  61,  on  admissibility  of  declarations  of 
testator;  26  A.  S.  R.  486,  on  declarations  of  testator  as  binding  on  executor;  27 
A.  S.  R.  231,  on  declarations  of  deceased  as  to  payment  of  rent. 

19  AM.  DEC.  888,  PERRINB  t.  CHEBSEMAN,  11  N.  J.  li.  174. 
Variation  of  written  contract  by  parol  one. 

Cited  in  Bunce  v.  Beck,  43  Mo.  266,  holding  subsequent  parol  contract,  to 
be  admissible,  must  be  independent  and  not  explanatory  or  contradictory  of 
written  one;  Thurston  v.  Ludwig,  6  Ohio  St.  1,  67  A.  D.  328,  holding  subsequent 
parol  agreement  must  rest  upon  some  new  and  distinct  legal  consideration,  or 
must  have  been  so  far  executed  or  acted  upon  by  parties  that  a  refusal  to  carry 
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it  out  would  operate  as  a  fraud;  Long  v.  Hartwell,  34  N.  J.  L.  116,  holding  sub- 
stituted performance  agreed  upon  by  parol,  actually  and  fully  executed,  may 
be  set  up  in  defense  at  law  in  a  suit  on  a  written  contract  within  statute  of 
frauds;  Cox  v.  Bennet,  13  N.  J.  L.  165,  holding  evidence  inadmissible  of  a  parol 
agreement  prior  to  or  contemporary  with  a  written  instrument,  which  varies  its 
terms. 

Cited  in  note  in  56  A.  8.  R.  661,  662,  on  subsequent  parol  agreement  to  vary 
writing. 
~  Writings  not  sealed. 

Cited  in  Rogers  v.  Atkinson,  1  Ga.  12;  Waugenheim  v.  Graham,  39  Cal.  169, — 
holding  time  for  performance  of  a  simple  contract  in  writing  may  be  waived,  or 
extended  by  subsequent  oral  agreement;  Cummings  v.  Arnold,  3  Met.  486,  37  A. 
D.  155,  holding  terms  of  a  written  contract  for  sale  of  goods  may  be  varied  by 
subsequent  parol  contract  though  the  original  falls  within  operation  of  statute  of 
frauds. 
Simple  written  contract  as  parol. 

Cited  in  Den  ex  dem.  Mayberry  v.  Johnson,  15  N.  J.  L.  116,  on  question  of  a 
written  lease  not  under  seal  being  parol  lease  at  common  law. 
Parol  evidence  as  to  writing. 

Cited  in  reference  notes  in  22  A.  D.  212;  27  A.  D.  295;  25  A.  D.  213;  28  A.  D. 
259, — on  parol  evidence  to  vary  written  agreement;  1  A.  D.  93,  on  parol  agree- 
ment enlarging  time  of  performance. 

Cited  in  notes  in  6  L.R.A.  33,  on  parol  evidence  of  written  instrument;   13 
L.R.A.  622,  on  parol  evidence  to  vary  terms  of  written  instrument. 
Sufficiency  of  scroll  as  seal  on  money  contracts. 

Cited  in  reference  notes  in  57  A.  S.  R.  950,  on  sufficiency  of  seal ;  36  A.  D.  514, 
on  sealing  instrument  and  what  sufficient. 

Distinguished  in  Flanagan  v.  Camden  Mut.  Ins.  Co.  25  N.  J.  L.  506,  where  the 
writing  was  a  policy  of  insurance. 
Necessity  of  consideration  for  unsealed  contract. 

Cited  in  note  in  6  E.  R.  C.  9,  on  necessity  of  consideration  to  support  action 
on  contract  not  under  seal. 

19  AM.  DEC.  892,  BIRDSALL  t.  HEWLETT,  1  PAIGE,  S2. 

Legacies  as  equitable  cliarge  on  estate. 

Cited  in  Warner  v.  Bullen,  123  111.  App.  138,  holding  devise  on  condition  that 
devisee  pay  a  stated  siun  to  another,  or  provided  he  pay  such  sum,  or  subject  to 
payment  of  such  sum,  or  in  consideration  that  devisee  make  such  payment  charges 
land  devised  unless  will  direct  its  payment  otherwise;  Merritt  v.  Bucknam,  78 
Me.  504,  7  Atl.  383,  holding  devise  upon  condition  that  devisee  pay  annuity 
creates  charge  upon  the-estate  and  will  be  enforced  in  equity  by  sale;  Reynolds  v. 
Bond,  83  Ind.  36;  Pickering  v.  Pickering,  15  N.  H.  281;  Thurber  v.  Chambers,  66 
N.  Y.  42;  Wheeler  v.  Lester,  1  Bradf.  293;  Canal  Bank  v.  Hudson,  111  U.  S.  66, 
28  L  .ed.  354,  4  Sup.  Ct.  Rep.  303, — holding  under  the  devises  in  question  legacies 
were  charge  upon  estate;  Probate  Judge  v.  Kimball,  12  N.  H.  165,  holding  a 
legacy  not  charged  on  land;  Fox  v.  Phelps,  17  Wend.  393,  holding  direction  that 
rents  and  profits  of  an  estate  be  applied  for  a  limited  period  to  maintenance,  sup- 
port, and  education  of  certain  individuals,  is  a  charge  upon  the  land  in  the  hands 
of  the  devisees;  Shreve  v.  Shreve,  17  N.  J.  Eq.  487,  on  question  of  legacies  being 
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charge  on  land;  Zerby  v.  Zerby,  9  Watts,  234,  on  question  of  legacy  being  charge 
un  land  notwithstanding  personal  liability  of  devisee. 
—  As  dependent  on  acceptance  of  devlBe. 

Cited  in  Perry  t.  Hale,  44  N.  H.  363,  holding  in  equity  estate  is  charged 
whether  devisee  accepts  or  not;  Dill  v.  Wisner,  88  N.  Y.  153   (affirming  23  Hun, 
123),  holding  under  devise  property  descended  to  heir  at  law  and  was  chargeable 
with  debts  and  legacies. 
Condition  or  chari^e  attached  to  legacy. 

Cited  in  reference  notes  in  48  A.  S.  R.  768,  on  charging  legacies  upon  devise; 
21  A.  D.  369;  20  A.  D.  594, — on  legacies  chargeable  upon  land;  26  A.  D.  75,  on 
legacy  charged  on  land  and  payable  in  futuro;  38  A.  D.  773,  as  to  when  legacy 
is  charge  on  land  and  remedy  for  recovery  thereof. 

Cited  in  9  L.R.A.  167,  on  operation  and  effect  of  conditional  devisee. 
Personal  liability  of  devisee  of  devise  subject  to  charge  or  condition. 

Cited  in  Allport  v.  Jerrett,  61  Hun,  447,  16  N.  Y.  Supp.  233,  holding  devisee 
must  conform  to  conditions  of  the  will;  Amherst  College  v.  Smith,  134  Mass.  543; 
Spencer  v.  Spencer,  4  Md.  Ch.  466, — holding  devisee  who  accepts  devise,  becomes 
personally  liable  for  the  legacy,  and  must  pay  it  whether  property  devised  be 
of  less  or  greater  value;  Hunkypillar  v.  Harrison,  59  Ark.  453,  27  S.  W.  1004, 
holding  acceptance  of  devise  which  provides  that  the  devisee  shall,  out  of  the 
proceeds  of  the  property  devised,  pay  to  another  a  certain  annuity  creates  a  lia- 
bility on  part  of  devisee  merely  to  extent  of  property  devised;  l^lartin  v.  Ballou, 
13  Barb.  119;  Mesick  v.  New,  7  N.  Y.  163, — on  question  of  personal  liability  of 
devisee  who  accepts  a  devise. 

Cited  in  reference  notes  in  43  A.  D.  518,  on  personal  liability  of  devisee  of  land 
subject  to  legacy;  80  A.  D.  197,  on  liability  of  devisee  who  accepts  devise  con- 
ditioned upon  paying  legacies. 
Postponement  of  payment  preventing  legacy  from  vesting. 

Cited  in  Marsh  v.  Wheeler,  2  Edw.  Ch.  156;  Loder  v.  Hatfield,  71  N.  Y.  92 
(affirming  4  Hun,  36,  6  Thomp.  k  C.  229);  Re  Sebastian,  4  Phila.  236,  17 
Phila.  Leg.  Int.  388;  Pond  v.  Allen,  15  R.  I.  171,  2  Atl.  302;  Fuller  v. 
Winthrop,  3  Allen,  51, — holding  it  does  not  prevent  it  when  postponement  is  for 
benefit  and  convenience  of  estate;  McKinstry  v.  Sanders,  2  Thomp.  &  C.  181, 
holding  same  where  payment  is  deferred  either  on  account  of  some  interest  in  the 
subject  being  given  to  a  person  upon  whose  death  the  gift  is  to  take  effect,  or 
some  difficulty  attending  the  collection  of  testator's  effects;  Delavergne  v.  Dean, 
45  How.  Pr.  206,  holding  pajrment  deferred  by  reason  of  situation  and  circum- 
stances of  legatee,  and  not  for  benefit  and  convenience  of  estate  prevents  vesting; 
Garland  v.  Smiley,  51  N.  J.  £q.  198,  26  Atl.  164,  holding  it  a  general  rule  that 
legacies  charged  upon  real  estate,  and  payable  at  a  future  day,  are  not  vested,  and 
become  lapsed  if  legatee  dies  before  time  of  payment  arrives;  Larocque  v.  Clark, 
1  Redf.  469;  Saxton's  Estate,  1  Tucker,  32, — holding  legacies  consisting  of  per- 
sonal property  or  charged  upon  personal  estate,  and  payable  in  future,  vest  from 
death  of  testator,  and  are  not  devested  by  death  of  legatee,  but  belong  to  his 
representatives;  Barker  v.  Woods,  1  Sandf.  Ch.  129,  holding  children's  interests 
vested  where  testator  directed  his  executors  to  invest  a  fund,  for  his  wife,  and, 
after  her  decease,  gave  the  principal  to  his  children  equally;  Re  Bogart,  28  Him, 
466,  holding  same  as  to  the  son  where  testator  gave  to  his  wife  the  use  of  all 
property,  and,  at  her  death,  to  his  son,  "his  heirs  or  assigns"  a  certain  sum  of 
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money;  Bartholomew  v.  Merriam,  66  Hun,  280,  8  N.  Y.  Supp.  179,  holding  under 
construction  of  will,  legacy,  vested  at  death  of  testator. 

Cited  in  reference  notes  in  37  A.  D.  461,  as  to  when  vested  legacies  are  given 
by  will;  78  A.  D.  236,  on  vesting  of  legacies  without  performance  of  condi- 
tions; 10  A.  S.  R.  463,  on  right  to  property  devised  or  bequeathed  to  person 
dead  when  will  was  made  or  dying  before  testator. 

Cited  in  note  in  9  L.R.A.  211,  on  distinction  between  vested  and  contingent 
remainders. 
liapsed  legaoies. 

Cited  in  reference  notes  in  20  A.  D.  423 ;  39  A.  D.  682,— on  lapsed  legacies. 
From  what  time  legacy  bears  Interest. 

Cited  in  Loring  v.  Woodward,  41  N.  H.  391,  holding  interest  allowed  on  legacies, 
generally,  from  the  time  of  payment  limited  in  the  will;  Lawrence  v.  Brincker- 
hoff,  2  N.  Y.  Leg,  Obs.  122,  holding  that  an  annuity  bore  interest  from  each 
semi-annual  arrear;  Wheeler  v.  Ruthven,  2  Redf.  491,  holding  interest  on  legacies 
under  will  allowable  only  from  time  assets  come  into  executor's  hands  by  death 
of  life  tenant,  and  not,  from  a  year  after  testator's  death;  Esmond  v.  Brown,  18 
R.  I.  48,  26  Atl.  662,  holding  fact  that  legatee  is  in  no  position  to  'receive  the 
money  does  not  prevent  interest  from  running. 

Cited  in  reference  note  in  47  A.  S.  R.  893,  on  computation  of  interest  on  lega- 
cies. 

Estate  primarily  liable  for  legacies. 

Cited  in  Perry  v.  Hale,  44  N.  H.  363,  on  question  of  personal  estate  being 
primarily  liable. 
Enforcement  of  legacy  charged  on  land. 

Cited  in  Hutchins  v.  Hutchins,  18  Misc.  633,  42  N.  Y.  Supp.  601,  on  question 
of  remedies  for  enforcing  legacy. 

19  AM.  DEC.  S95,  RE  HOWE,  1  PAIGE,  114. 

Owner  of  equity  of  redemption  as  necessary  party  to  suit  to  foreclose. 

Cited  in  Mickles  v.  Dillaye,  16  Hun,  296,  on  whether  a  foreclosure  by  adver- 
tisement, in  which  no  notice  is  served  upon  the  owner  of  the  equity  of  redemption, 
is  not  a  mere  nullity  as  to  all  parties. 
Nature  of  Judgment  lien. 

Cited  in  Vaughn  v.  Schmalsle,  10  Mont.  186,  10  LJt.A.  411,  26  Pac.  102;  Parks 
V.  Jackson,  11  Wend.  442,  26  A.  D.  666;  Watkins  v.  Wassell,  16  Ark.  73,— hold- 
ing it  is  not  a  specific  but  a  general  lien;  Lane  v.  Ludlow,  2  Paine,  691,  Fed. 
Cas.  No.  8,052,  holding  it  transfers  no  title,  but  is  merely  a  lien  on  land  of  debtor. 

Cited  in  reference  note  in  32  A.  D.  683,  on  relation  back  of  lien  of  judgment  to 
beginning  of  term. 

Cited  in  note  in  31  A.  D.  266,  as  to  what  judgment  lien  attaches. 
Equitable  relief  from  Judgment  lien. 

Cited  in  Morris  v.  Mowatt,  2  Paige,  686,  22  A.  D.  661,  holding  lien  of  judgment 
may  be  removed  by  chancery,  where  the  judgment  debtor  holds  legal  estate  merely 
as  naked  trustee,  or  where  there  is  a  prior  subsisting  equitable  claim  against 
premises;  Nailor  v.  Fisk,  27  Miss.  256,  on  question  of  equitable  rights  of  third 
persons  being  protected  against  subsequent  judgment  against  debtor. 
Validity  of  mortgage  of  after-acquired  property. 

Cited  in  Sillers  v.  Lester,  48  Miss.  513;  Seymour  v.  Canandaigua  k  N.  F.  R.  Co. 
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14  How.  Pr.  531,  25  Barb.  284;  Johnson  v.  Donohue,  113  Tenn.  446,  83  S.  W. 
360;  Dupree  v.  McClanahan,  1  Tex.  App.  Civ.  Cas.  (White  k  VV.)  314;  Brelt 
V.  Carter,  2  Low.  Dec.  458,  Fed.  Caa.  No.  1,844, — holding  it  valid  in  equity; 
Everman  v.  Robb,  52  Miss.  653,  24  A.  R.  682,  holding  lien  given  by  lessee  on  an- 
nual crops  to  be  grown  during  term  as  security  for  his  rent,  valid;  Kellogg  v. 
Wood,  4  Paige,  578,  on  the  inurement  of  a  mortgagor's  subsequent  title  to  the 
mortgage  and  his  privies;  Otis  v.  Sill,  8  Barb.  102,  holding  at  law  grant  or  mort- 
gage of  property  not  then  in  existence,  or  not  belonging  to  the  mortgagors,  but  to 
be  acquired  in  future,  is  void,  and,  if  valid  in  equity,  it  is  only  valid  as  a  con- 
tract to  assign  when  the  property  shall  be  acquired. 
Priority  of  liens. 

Cited  in  Dunham  v.  Cincinnati,  P.  ft  C.  R.  Co.  1  Wall.  254,  17  L.  ed.  584; 
Toledo,  D.  &  B.  R.  Co.  v.  Hamilton,  134  U.  S.  296,  38  L.  ed.  905,  10  Sup.  a.  Rep. 
540, — holding  recorded  mortgage,  given  by  a  railroad  company  on  its  roadbed  and 
other  property  creates  a  lien  whose  priority  cannot  be  displaced  thereafter  either 
directly  by  a  mortgage  given  by  company,  or  indirectly  by  contract  between  com- 
pany and  a  third  party  for  the  erection  of  buildings  or  other  works  of  original 
construction;  Payne  v.  Wilson,  11  Hun,  302,  holding  agreement  to  give  mortgage 
had  priority  over  subsequent  mechanics'  lien. 
'—Between  Judgment  Hen  and  eqnittes. 

Cited  in  Peet  v.  Beers,  4  Ind.  46;  Jenkins  v.  Bodley,  Smedes  ft  M.  Ch.  338; 
Dunlap  V.  Burnett,  6  Smedes  ft  M.  702,  45  A.  D.  269;  Walker  v.  Gilbert,  Freem. 
€h.  (Miss.)  86;  Story  v.  Black,  5  Mont.  26,  51  A.  R.  37,  1  Pac.  1;  Filley  v. 
Duncan,  1  Neb.  134,  93  A.  D.  337;  White  v.  Carpenter,  2  Paige,  217;  Neimcewicz 
T.  Gahn,  3  Paige,  614;  Keirsted  v.  Avery,  4  Paige,  9;  Arnold  v.  Patrick,  6  Paige, 
510;  Hull  V.  Spratt,  1  Hun,  298,  3  Thomp.  ft  C.  718;  Brooks  v.  Wilson,  53  Hun, 
173,  6  N.  Y.  Supp.  116;  Crisfield  v.  Murdock,  55  Hun,  143,  8  N.  Y.  Supp.  593; 
Crocker  v.  Lewis,  79  Hun,  400,  29  N.  Y.  Supp.  798;  Stymets  v.  Brooks,  10 
Wend.  206;  Buchan  v.  Sumner,  2  Barb.  Ch.  165;  Moyer  v.  Hinman,  13  N.  Y. 
180;  Monticello  Hydraulic  Co.  v.  Loughry,  72  Ind.  562, — holding  general  lien 
of  judgment  creditor  is  subject  to  all  equities  which  existed  against  the  land 
in  favor  of  third  persons  at  time  of  the  recovery  of  the  judgment;  Brown  v. 
Pierce,  7  Wall.  205,  19  L.  ed.  134,  holding  lien  of  judgment  creates  a  preference 
over  subsequently  acquired  rights,  but  in  equity  it  does  not  attach  to  the  mere 
legal  title  to  the  land  as  existing  in  the  defendant  at  its  rendition,  to  the  exclu- 
aion  of  a  prior  equitable  title  in  a  third  person;  Robinson  v.  Williams,  22  N.  Y. 
380;  Cayce  v.  Stovall,  50  Miss.  396, — holding  judgment  of  subsequent  date  subor- 
dinate to  equitable  mortgage;  McArthur  v.  Scott,  31  Fed.  521,  holding  lien  of  a 
mortgage  executed  by  one  cotenant  prior  to  institution  of  suit  for  partition  and 
for  recovery  of  rents  and  profits  is  superior  to  the  claim  for  rents  and  profits 
decreed  in  such  suit;  Howard  v.  Simmons,  43  Miss.  75,  holding  contract  for  agri- 
cultural lien  under  statute  can  only  take  efi'ect  as  against  a  prior  judgment 
creditor,  from  and  after  the  date  of  the  enrolment  of  such  contract;  Martin  v. 
Bowen,  51  N.  J.  Eq.  452,  26  Atl.  823,  holding  holder  of  an  unrecorded  equitable 
charge  upon  land  given  for  a  full  consideration  moving  at  the  date  of  its  creation 
is  entitled  to  priority  over  a  subsequent  legal  mortgage  given  to  secure  a  prior 
indebtedness;  Welton  v.  Tizzard,  15  Iowa,  495,  holding  lien  of  subsequent  judg- 
ment creditor  not  paramount  to  lien  or  equity  of  prior  mortgagee  as  to  lands  in- 
tended to  be  mortgaged,  but  which,  by  accident  or  mistake,  were  misdescribed; 
SiemoQ  v.  Schurck,  29  N.  Y.  598;  Sandford  v.  McLean,  3  Paige,  117,  23  A.  D. 
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773, — holding  in  equity  purchaser  under  a  judgment  takes  land  subjeet  to  all 
equitable  claims  prior  in  point  of  time  to  the  judgment,  of  which  he  had  notice  at 
or  prior  to  sheriff's  sale;  Flagler  v.  Malloy,  30  N.  Y.  S.  R.  612,  9  N.  Y.  Supp.  673; 
National  Bank  v.  Lanier,  7  Hun,  623, — holding  defective  mortgage  given  to  secure 
an  antecedent  debt  can  be  sustained  in  equity  so  as  to  make  it  a  prior  lien  to  sub- 
sequent judgments;  Brown  v.  Bigley,  3  Tenn.  Ch.  618,  holding  lien  of  attorney  for 
professional  services  entitled  to  priority  over  lien  of  a  judgment  creditor  of  his 
client,  acquired  by  subsequent  decree  of  the  chancery  court,  where  bill  to  en- 
force attorney's  lien  is  filed  before  sale  under  decree  in  chancery  is  confirmed; 
Dwight  V.  Newell,  3  N.  Y.  185,  holding  an  equitable  lien  created  to  secure  an  ante- 
cedent indebtedness  is  not  entitled  to  preference  over  a  lien  by  judgment,  where 
both  attach  upon  land  at  same  time;  Banning  v.  Edes,  6  Minn.  402,  Gil.  270, 
holding  where  one  conveys  land,  and,  at  the  same  time,  takes  back  a  mortgage  for 
part  of  the  purchase  money,  the  lien  of  the  mortgage  takes  precedence  of  the  lien 
of  prior  judgment  against  mortgagor;  Cook  v.  Kraft,  41  How.  Pr.  279,  60  Barb. 
409,  3  Lans.  612,  holding  purchaser  of  real  estate  or  lease,  which,  at  the  time  of 
purchase,  is  subject  to  lien  of  a  judgment,  cannot  claim  improvements  subse- 
quently made  by  him,  although  without  knowledge  of  the  judgment,  to  be  exempt 
from  the  lien;  Harney  v.  First  Nat.  Bank,  62  N.  J.  Eq.  697,  29  Atl.  221,  holding 
equity  of  each  partner  to  have  partnership  land  applied  primarily  to  payment  of 
firm  debts  is  superior  to  lien  of  individual  judgment  creditors  who  have  levied 
thereon;  Hulett  v.  Whipple,  68  Barb.  224,  holding  judgment  creditor  without 
notice,  is  entitled  to  priority  over  imrecorded  lien  of  vendor  for  part  of  the  pur- 
chase money;  Hoagland  v.  Latourette,  2  N.  J.  Eq.  254,  holding  articles  made  for 
valuable  consideration  and  money  paid  will  in  equity  bind  estate  and  prevail 
against  any  intermediate  judgment  creditor,  but  the  consideration  paid  must  be 
somewhat  adequate  to  the  thing  purchased;  Simpson  v.  Niles,  1  Ind.  196,  Smith 
(Ind.)  104,  holding  vendor's  estate  in  land,  contracted  to  be  sold,  but  not  con- 
veyed, when  a  portion  of  the  purchase  money  is  unpaid  and  more  than  a  mere 
trust  to  convey  remains,  is  subject  to  the  lien  of  judgments  obtained  against  such 
vendor  by  third  parties;  Sweet  v.  Jacocks,  6  Paige,  356,  31  A.  D.  262,  on  question 
of  legal  liens  of  judgment  against  father  prevailing  over  equitable  claims  of  his 
illegitimate  children;  Snyder  v.  Martin,  17  W.  Va.  276,  41  A.  R.  670,  on  ques- 
tion of  priority  of  vendor's  lien  over  subsequent  judgment. 

Cited  in  reference  note  in  43  A.  D.  627,  on  priority  among  judgment  liens. 
Equitable  mortgages  and  Hens. 

Cited  in  Martin  v.  Nixon,  92  Mo.  26,  4  S.  W.  603;  Watkins  v.  Vrooman,  51 
Hun,  176,  6  N.  Y.  Supp.  172;  Payne  v.  Wilson,  74  N.  Y.  348;  Sprague  v.  Cochran, 
144  N.  Y.  104,  38  N.  E.  1000;  Harrigan  v.  Gilchrist,  121  Wis.  127,  99  N.  W.  900; 
Nevada  Nickel  Syndicate  v.  National  Nickel  Co.  96  Fed.  133, — holding  an  equita- 
ble mortgage  may  be  constituted  by  any  writing  from  which  the  intention  so  to 
do  may  be  gathered,  and  an  attempt  to  make  a  legal  mortgage  which  fails  for 
want  of  some  solemnity  is  valid  in  equity;  Daggett  v.  Rankin,  31  Cal.  321;  Ra- 
conillat  v.  Samsevain,  32  Cal.  376;  Carter  v.  Holman,  60  Mo.  498;  Burdick  v. 
Jackson,  7  Hun,  488;  Hewitt  v.  Northup,  9  Hun,  543;  Woarms  v.  Hammond,  5 
App.  D.  C.  338, — holding  in  equity  an  agreement  in  writing  for  a  mortgage  is  a 
valid  contract  fixing  a  specific  lien  on  the  property;  Hamilton  Trust  Co.  ▼. 
Clemes,  163  N.  Y.  423,  67  N.  E.  614,  holding  agreement  to  give  mortgage  valid 
lien  and  superior  to  junior  judgment;  Bullowa  v.  Orgo,  57  N.  J.  Eq.  42S,  41  Atl. 
494,  holding  an  equitable  mortgage  by  deposit  of  title  deeds  may  be  created  to  se- 
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cure  the  debt  of  a  third  person;  Donald  v.  Hewitt,  33  Ala.  634, 73  A.  D.  431,  hold- 
ing contract  to  create  a  lien  upon  boat,  which  was  to  exist  independent  of  posses- 
sion, constituted  an  equitable  mortgage;  Chase  v.  Peck,  21  N.  Y.  581,  holding  agree- 
ment to  support  grantor,  an  equitable  mortgage,  and  prior  to  subsequent  judg- 
ment; Smith  V.  Smith,  51  Hun,  164,  4  N.  Y.  Supp.  669,  holding  parol  agreement, 
by  owner  of  a  lot  that,  if  a  person  should  build  thereon  he  might  sell  the  building, 
gives  such  person  a  lien  for  amount  expended  on  the  land;  Dempsey  v.  McKenna, 
18  App.  Div.  200,  45  N.  Y.  Supp.  973,  holding  that  a  present  valuable  considera- 
tion as  distinguished  from  a  past  indebtedness  is  necessary  in  order  to  make  the 
specific  performance  of  an  agreement  to  give  a  mortgage  enforceable  in  equity; 
Wickman  v.  Robinson,  14  Wis.  494,  80  A.  D.  789,  holding  lien  of  vendee  of  land 
who  has  paid  part  of  purchase  price,  being  recorded,  is  enforceable  against  pur- 
chaser of  land;  Hovey  v.  Elliott,  118  N.  Y.  124,  23  N.  E.  475,  on  question  of  execu- 
tory contract  being  equitable  lien;  Goulding  y.  Bunster,  9  Wis.  613,  on  question  of 
what  constitutes  equitable  mortgage  or  lien. 

Cited  in  notes  in  4  L.R.A.  248,  as  to  how  equitable  lien  may  be  created;   18 
£.  R.  C.  24,  on  agreement  by  which  property  is  charged  as  security  for  debt  as 
constituting  equitable  mortgage. 
Bona  fide  purchasers. 

Cited  in  Roberts  v.  Corbin,  26  Iowa,  316,  96  A.  D.  146;  Chase  ▼.  Chapin,  130 
Mass.  128;  Shirley  v.  Congress  Steam  Sugar  Refinery,  2  Edw.  Ch.  605;  Schief- 
felin  v.  Hawkins,  1  Daly,  289,  14  Abb.  Pr.  112;  Leger  v.  Bonnaflfe,  2  Barb.  475; 
Sieman  v.  Austin,  33  Barb.  9;  Sheldon  v.  Stevens,  32  Misc.  314,  66  N.  Y.  Supp. 
796;  Maas  v.  Goodman,  2  Hilt.  275;  People  v.  Bank  of  Dansville,  39  Hun.  187; 
Smith  V.  Felton,  43  N.  Y.  419;  Pond  v.  Campbell,  56  Vt.  674;  Palmer  v.  Thayer, 
28  Conn.  237, — holding  trustee  in  insolvency  or  assignee  for  creditor  takes  the 
property  subject  to  the  equities  which  aflfected  the  debtor;  Slade  v.  Van  Vechten, 
11  Paige,  21,  holding  general  assignee  for  benefit  of  creditors  is  not  bona  fide  pur- 
chaser within  meaning  of  statute  which  protects  title  of  a  bona  fide  purchase 
made  before  actual  levy;  Swift  v.  Thompson,  9  Conn.  63,  on  question  of  difference 
between  assignees  for  benefit  of  creditors  and  bona  fide  holders;  Taylor  v.  Bald- 
win, 10  Barb.  626,  on  the  question  as  to  whether  assignee  for  creditors  is  a 
bona  fide  holder. 

Cited  in  reference  notes  in  33  A.  D.  740;  15  A.  S.  R.  683,— on  assignee  for 
creditors  as  a  bona  fide  purchaser. 

Cited  in  note  in  21  A.  D.  732,  on  assignee  of  bankrupt,  and  voluntary  assignee 
for  creditors  as  bona  fide  purchasers. 
—  Mortgagees  or  takers  for  pre*exlstlng  debt. 

Cited  in  King  v.  Wilcomb,  7  Barb.  263 ;  Tallman  v.  Farley,  1  Barb.  280,— as  to 
mortgagees,  who  have  advanced  money  on  credit  of  the  land  being  bona  fide  pur- 
chasers; Wood  V.  Robinson,  22  N.  Y.  564;  Fassett  v.  Smith,  23  N.  Y.  252,— hold- 
ing one  who  takes  mortgage  to  secure  pre-existing  indebtedness  not  bona  fide 
holder;  Ray  v.  Birdseye,  6  Denio,  619,  holding  one  to  whom  property  is  assigned 
in  payment  of  a  pre-existing  debt  is  not  "purchaser  in  good  faith"  under  above 
statute;  Anderson  v.  Taylor,  1  Tenn.  Ch.  436,  holding  one  who  takes  notes  in 
part  payment  of,  or  collateral  security  for,  a  pre-existing  debt,  is  not  a  bona  fide 
holder;  Crisfield  v.  Murdock,  127  N.  Y.  315,  27  N.  E.  1046,  holding  one  taking 
mortgage  in  payment  of  pre-existing  debt  not  a  bona  fide  holder. 
Talidity  of  mortirage  by  insolvent  debtor. 

Cited  in  Allis  v.  Jones,  46  Fed.  148,  holding  mortgage  given  for  a  bona  fide  debt 
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by  debtor  in  failing  circumstances,  but  containing  no  trust,  secret  or  expressed, 
in  favor  of  anyone  else,  though  in  effect  a  preference,  is  valid. 
Validity  of  unrecorded  conveyance  against  subsequent  purchaser  with 
notice. 

Cited  in  Neal  v.  Kerrs,  4  Ga.  161,  holding  it  vaUd;  Dixon  v.  Doe,  1  Smedes  & 
M.  70,  holding  notice  is  equivalent  to  registration  as  to  all  persons. 
Authority  of  equity  to  correct  mistake  in  mortgage. 

Cited  in  White  v.  Wilson,  6  Blackf.  448,  39  A.  D.  437,  holding  court  of  equity 
had  authority  to  correct  mistake  in  mortgage  and  free  tract  thus  omitted  from 
subsequent  judgment;   Wall  v.  Arrington,   13  Ga.  88,  holding  equity  had  au- 
thority to  correct  description  of  land  in  mortgage. 
Equities  of  third  parties  against  assignee  of  Judgment. 

Cited  in  Burtis  v.  Cook,  16  Iowa,  194,  holding  that  he  takes  it  charged  with  all 
the  equities  which  could  be  asserted  against  it  in  hands  of  assignor. 

Cited  in  reference  notes  in  82  A.  D.  612,  on  equities  to  which  judgment  lien  is 
subject;  52  A.  D.  190,  on  subordination  of  lien  of  judgment  to  pre-existing 
equities;  83  A.  D.  329,  on  rights  of  mortgagee  of  undivided  interest  in  property 
held  in  cotenancy  after  partition. 

Cited  in  notes  in  23  A.  D.  116,  on  assignees  taking  subject  to  all  pre-existing 
equities  against  assignor;  40  A.  D.  460,  on  effect  of  assignment  upon  equitable 
claims. 
Right  of  set-off. 

Cited  in  note  in  2  L.R.A.  273,  on  right  of  debtor  of  insolvent  bank  to  set  off  de- 
mand. 

19  AM.  DEO.  S99,  CANDLER  v.  PETTIT,  1  PAIGE,  168. 
Propriety  of  supplemental  pleadings. 

Cited  in  New  York  Security  &  T.  Co.  v.  Lincoln  Street  R.  Co.  74  Fed.  67; 
Westinghouse  Air  Brake  Co.  v.  Christensen  Engineering  Co.  126  Fed.  764 ;  Patten 
V.  Stewart,  24  Ind.  332;  Brown  v.  Bank  of  Mississippi,  31  Miss.  454;  Stilwell  v. 
Van  Epps,  1  Paige,  615;  Butchers  &  Drovers  Bank  v.  Willis,  1  Edw.  Ch.  645; 
Mallon  V.  Mallon,  11  Pa.  Dist.  R.  456,  27  Pa.  Co.  Ct.  445;  Mitchesonn  v.  Harlan. 
3  Phila.  385,  16  Phila.  Leg.  Int.  148;  Orton  v.  Noonan,  29  Wis.  541;  Putney  v. 
Whitmire,  66  Fed.  385, — holding  fatally  defective  original  bill,  cannot  be  sus- 
tained by  filing  a  supplemental  bill  founded  upon  matters  taking  place  after  the 
filing  of  the  original  bill;  Henderson  v.  300  Tons  of  Iron  Ore,  38  Fed.  36,  holding 
same  as  to  a  libel  fatally  defective  but  a  supplemental  libel  may.  for  cause,  be 
allowed  to  stand  as  an  original  libel  as  of  that  date;  Sheffield  &  B.  Coal,  Iron 
&  R.  Co.  V.  Newman,  23  C.  C.  A.  459,  41  U.  S.  App.  766,  77  Fed.  787,  holding 
granting  of  leave  to  file  a  supplemental  bill  or  make  an  amendment  is  discre- 
tionary with  trial  court;  Miller  v.  Cook,  135  111.  190,  10  L.R.A.  292,  25  N.  E.  756; 
Bostwick  V.  Menck,  8  Abb.  Pr.  N.  S.  169;  Latham  v.  Richards,  15  Hun,  129; 
Hasbrouck  v.  Shuster,  4  Barb.  285;  Chicago  Grain  Door  Co.  v.  Chicago,  B.  &  Q.  R. 
Co.  137  Fed.  101, — holding  if  original  bill  entitles  complainant  to  one  kind  of  re- 
lief, and  facts  subsequently  occur  which  entitle  him  to  other  or  more  extensive  re- 
lief, he  may  have  such  relief  by  setting  out  new  matter  by  a  supplemental  bill; 
Robbins  v.  Wells,  26  How.  Pr.  16,  18  Abb.  Pr.  191,  1  Robt  666,  holding  it  proper 
to  refuse  a  decree  that  plaintiff,  a  representative,  be  admitted  to  prosecute  an 
original  action  which,  on  the  face  of  the  pleadings,  appeared  fatally  defective; 
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Butler  T.  Cunninghain,  1  Barb.  85,  defining  supplemental  bill  as  distinguished 
fnom  supplemental  bill  in  the  nature  of  an  original  bill. 

Cited  in  reference  notes  in  39  A.  S.  R.  467,  on  supplemental  pleading;  29  A.  D. 
723;  42  A.  D.  687;  51  A.  D.  221,— as  to  when  supplemental  bill  may  be  filed;  61 
A.  D.  380,  on  nature  of  supplemental  bills  and  when  they  are  allowed. 

Cited  in  note  in  10  LJtA.  299,  on  propriety  of  supplemental  bill  in  equity  where 
original  bill  defective. 
Amendments.  , 

Cited  in  Birmingham  v.  Lesan,  77  Me.  494,  1  Atl.  151,  holding  original  bill  can- 
not be  amended  by  anything  which  arose  subsequent  to  commencement  of  the  suit ; 
it  can  only  be  done  by  supplemental  bill;  French  v.  Hay  (French  v.  Stewart),  22 
WalL  238,  22  L.  ed.  854,  holding  where  final  decree  covering  the  entire 
existing  cause  subsisted  further  relief  sought  could  not  be  reached  by  amendment 
but,  if  at  all,  by  supplemental  bill;  Bank  of  Kentucky  v.  Schuylkill  Bank,  1  Pars. 
Sel.  £q.  Cas.  180,  holding  as  to  new  events  or  new  matters  which  occurred  since 
filing  the  original  bill,  a  supplemental  bill  is  the  proper  mode  of  bringing  them 
before  the  court,  for  generally  such  facts  cannot  be  introduced  by  amendment; 
Mason  v.  Hartford,  P.  k  F.  R.  Co.  10  Fed.  334,  holding  new  matter  accruing  since 
bill  was  filed  cannot  be  incorporated  into  the  bill  of  revivor  by  amendment;  Allen 
▼.  Davenport,  115  Iowa,  20,  87  N.  W.  743,  holding  abuse  of  discretion  to  permit 
amendment  imder  Code  where  such  amendment  introduced  a  new  and  distinct 
cause  of  action,  which  might  as  well  have  been  maintained  in  a  separate  action. 

Cited  in  reference  note  in  45  A.  D.  307,  as  to  when  amendments  to  defective  bill 
are  proper. 
When  writ  of  ne  exeat  lies. 

Cited  in  note  in  7  L.R.A.  397,  as  to  when  writ  of  ne  exeat  will  issue. 
Retaining  jurisdiction  for  all  purposes. 

Cited  in  reference  notes  in  64  A.  D.  105,  on  granting  full  relief  in  equity  after 
jurisdiction  acquired;  33  A.  D.  197,  on  retention  of  case  in  equity  until  entire 
matter  is  disposed  of. 

Cited  in  note  in  51  A.  D.  589,  on  jurisdiction  having  once  attached  extending 
to  entire  controversy. 

Katters  pleadable  supplementally. 

Cited  in  Riddle  v.  Motley,  1  Lea,  468,  holding  new  events  or  new  matters  which 
do  not  change  the  parties  before  the  court,  or  their  rights  and  interests,  but 
merely  refer  to  and  support  rights  and  interests  already  in  the  bill,  may  be 
brought  before  the  court  by  a  supplemental  bill;  Kelly  v.  Galbraith,  87  III.  App, 
63,  holding  new  matter  arising  after  commencement  of  suit  must  be  brought  be- 
fore the  court  by  supplemental  bill,  if  such  new  matter  is  to  be  the  basis  of  dis- 
tinct relief;  Allen  v.  Taylor,  3  N.  J.  Eq.  435,  29  A.  D.  721,  holding  a  strictly  sup- 
plemental bill  is  always  founded  on  facts  that  have  occurred  since  the  filing  of 
the  original  bill;  Nevada  Nickel  Syndicate  v.  National  Nickel  Co.  86  Fed.  486, 
holding  supplemental  bill  proper  to  impeach  as  fraudulent  judgments  unknown 
at  time  of  filing  bill;  Edgar  v.  Clevenger,  3  N.  J.  Eq.  258,  holding  general  creditor 
having  filed  his  bill  for  relief  and  having  subsequently  obtained  judgment  and 
execution  at  law,  is  not  entitled  to  relief  upon  his  original  bill,  but  a  supplemental 
bin  should  be  filed  stating  the  facts  which  entitle  him  to  relief;  Swedish  Ameri- 
can Nat.  Bank  v.  Dickinson  Co.  6  N.  D.  222,  49  L.R.A.  286,  69  N.  W.  455,  holding 
facts  embodied  in  a  supplemental  complaint  under  the  Code  must  relate  to  cause  of 
action  set  forth  in  the  original  complaint  and  must  be  in  aid  thereof;  Jaques  v. 
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Hall,  3  Gray,  194,  holding  plaintiff  in  bill  to  enforce  a  trust  may,  by  supplemental 
bill,  enforce  rights  acquired  by  him  by  assignment  from  coparties  since  the 
original  bill  was  filed;  McLane  v.  Piaggio,  24  Fla.  71,  3  So.  823,  holding  in  a  bill 
to  foreclose  a  mortgage,  notes  that  may  become  due  should  not  be  included  in  it 
unless  a  supplemental  bill  is  filed  or  the  original  contains  proper  averments; 
Winn  V.  Albert,  2  Md.  Ch.  42,  holding  plaintiffs  who  claimed  title  as  grantee  in  a 
deed  of  trust  of  an  insolvent  debtor,  and  were  afterwards  appointed  trustees  for 
same  debtor  under  the  insolvent  laws,  had  a  right  to  introduce  their  new  title  as 
trustees  by  a  supplemental  bill;  Barker  v.  Prizer,  150  Ind.  4,  48  N.  E.  4,  holding 
defamatory  words  uttered  by  the  defendant  after  commencement  of  an  action  for 
slander  constitute  a  distinct  and  separate  right  of  action,  and  cannot  be  brought 
into  the  original  action  by  means  of  a  supplemental  complaint;  Leach  v.  Ger- 
mania  Bldg.  Asso.  102  Iowa,  125,  70  N.  W.  1090,  on  ordinary  use  of  supplemental 
petition. 
Plea  or  demurrer  to  defective  bill. 

Cited  in  Edgar  v.  Clevenger,  3  N.  J.  Eq.  464,  holding  original  bill,  altliougli  de- 
fective, should  be  demurred  to  or  answered. 
Power  of  equity  to  aid  creditors  in  collection  of  Jndgments. 

Cited  in  Wright  v.  Merchants'  Nat.  Bank,  1  Flipp.  668,  Fed.  Cas.  No.  18,084, 
holding  equity  has  power  to  appoint  receiver  upon  application  of  judgment  credit- 
or; Uhl  V. 'Dillon,  10  Md.  600,  69  A.  D.  172,  on  when  receiver  will  be  appointed 
and  injunction  issued  restraining  debtor  from  disposing  of  his  property;  Durant 
V.  Albany  County,  26  Wend.  66,  on  jurisdiction  of  court  of  equity  to  enforce  col- 
lection of  judgments  out  of  equitable  assets;  Steinmetz  v.  Witmer,  1  Pearson 
(Pa.)  624,  on  question  of  equity  enjoining  commission  of  waste  by  debtor. 

Cited  in  reference  notes  in  66  A.  D.  668^  on  injunction  against  debtor*8  dispos- 
ing of  property;  34  A.  D.  368,  on  necessity  of  judgment  creditor  showing  exhaus- 
tion of  legal  remedies  before  resorting  to  equity;  44  A.  D.  722,  on  necessity  of 
creditor  having  judgment  and  execution  unsatisfied  to  maintain  bill  to  reach  debt- 
or's equitable  assets  or  property  fraudulently  transferred. 

Cited  in  notes  in  63  L.R.A.  683,  on  equitable  remedy  to  subject  choses  in  action 
to  judgment  after  return  of  no  property  found;  63  L.R.A.  687,  on  enactment  of 
statute  evidencing  jurisdiction  to  subject  choses  in  action  to  judgment  after  re- 
turn of  no  property  found. 

19  AM.  DEC.  402,  CLARK  v.  FISHER,  1  PAIGE,  171,  liater  case  involv- 
ing same  will  in  1  Edw.  Ch.  266. 
Testamentary  capacity. 

Cited  in  Kinne  v.  Johnson,  60  Barb.  69,  holding  testator  must  have  sufficient 
mind  to  comprehend  the  nature  and  eflfect  of  the  act  he  is  performing,  the  rela- 
tion he  holds  to  the  various  objects  of  his  bounty,  and  be  capable  of  making  a 
rational  selection  among  them;  Harvey  v.  SuUens,  66  Mo.  372,  holding  law  does 
not  require  any  particular  degree  of  understanding  but  simply  sound  mind  to 
manage  his  own  affairs  and  to  know  intelligently  what  disposition  is  made  of 
them;  Campbell  v.  Campbell,  130  111.  466,  6  L.R.A.  167,  22  N.  E.  620,  holding  com- 
petency to  make  a  will  does  not  exist  unless  the  party  making  it  has  reason  and 
understanding  sufficient  to  comprehend  the  act;  Durham  v.  Smith,  120  Ind,  463, 
22  X.  E.  333,  holding  instruction  that  a  person  of  unsound  mind,  all  mental  de- 
fects being  included  in  the  word  "unsound,"  is  incapable  of  making  a  valid  will, 
whether  or  not  such  unsoundness  affected  the  disposition  of  the  property,  is  er- 
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roneous;  Tucker  ▼.  Sandidge,  85  Va.  546,  8  8.  E.  650;  Chappell  v.  Trent,  90  Va. 
849,  19  S.  E.  314, — ^holding  testator  must  be  shown  to  have  had  at  the  time  of 
making  will  sufficient  active  memory  to  recall  his  family  and  his  property,  and  to 
form  some  rational  judgment  in  regards  to  claims  of  one  and  disposition  of  the 
other;  DelafieLd  v.  Parish,  25  N.  Y.  9,  1  Redf.  1,  holding  question  is,  had  testa- 
tor capacity  to  make  a  will,  not  had  he  the  capacity  to  make  the  will  produced; 
Re  Forman,  54  Barb.  274,  holding  question  is,  had  testator  sufficiently  sound  mind 
to  make  the  will  in  question;  Alston  v.  Jones,  17  Barb.  276,  holding  under  facts 
in  case  testator  incapable  of  making  a  will ;  Blough  v.  Parry,  144  Ind.  463,  40  N. 
E.  70;  Teegarden  v.  Lewis,  145  Ind.  98,  40  N.  E.  1047,— on  question  of  partial 
unsoundness  of  mind;  Nexsen  v.  Nexsen,  3  Abb.  App.  Dec.  360,  on  necessity  of 
testator  having  disposing  memory;  Holden  v.  Meadows,  31  Wis.  284,  holding  tes- 
tator shown  not  to  have  sufficient  mental  capacity  to  execute  will;  Nexsen  v. 
Nexsen,  2  Keyes,  229  (dissenting  opinion),  as  to  testamentary  capacity  of  de- 
ceased. 

Cited  in  reference  notes  in  52  A.  D.  60;  33  A.  S.  R.  269,— on  testamentary  ca- 
pacity; 25  A.  D.  301;  61  A.  D.  84,— on  what  constitutes  testamen1;^ry  capacity; 
61  A.  D.  262,  on  insanity  affecting  testamentary  capacity;  44  A.  S.  R.  687,  on  ef- 
fect of  partial  insanity  on  testamentary  capacity;  63  A.  8.  R.  577,  on  insane  de- 
lusions affecting  testamentary  capacity. 

Cited  in  note  in  1  L.R.A.  161,  on  capacity  to  make  will. 
Mental  capacity  to  contract. 

Cited  in  Dennett  v.  Dennett,  44  N.  H.  531,  84  A.  D.  97,  holding  mere  weakness 
of  mind  does  not  disable  a  man  to  convey  property  if  the  capacity  remains  to  see 
things  in  their  true  relations  and  to  form  correct  conclusions;  Maddoz  v.  Sim- 
mons, 31  Ga.  512,  holding  mere  weakness  of  mind,  if  he  personally  be  legally 
compos  mentis,  is  no  ground  for  setting  aside  a  contract. 
Character  of  will  as  eTidence  of  Insanity. 

Cited  in  McCommon  v.  McComm<m,  151  111.  428,  38  N.  E.  145;  French  v.  French, 
215  111.  470,  74  N.  E.  403, — holding  it  proper  to  take  into  consideration  the 
reasonableness  of  the  will  in  reference  to  the  amount  of  his  property  and  situation 
of  his  relatives;  Evans  v.  Arnold,  52  Ga.  169,  holding  it  error  to  charge  that  if 
testatrix  was  a  monomaniac  as  to  excluded  children,  and  that  her  anxiety  to 
provide  for  her  idiot  child  was  natural  and  just,  it  did  not  concern  them  as  to 
whether  the  mode  she  took  to  do  it  was  just  and  proper;  Mullen  v.  McKeon,  25 
R.  I.  305,  55  Atl.  747,  holding  as  to  will  unreasonable  in  its  provisions  and  incon- 
sistent with  duties  of  testator  with  reference  to  his  property  and  family,  those 
claiming  under  it  must  give  some  reasonable  explanation  of  the  will  or,  at  least, 
show  that  it  is  not  the  offspring  of  mental  defect;  Colhoun  v.  Jones,  2  Redf.  34, 
holding  that  court  will  take  into  consideration  the  fact,  though  not  controlling, 
that  tlie  will  disinherits  all  testator's  relatives,  and  gives  his  estate  to  a  stranger 

Cited  in  reference  note  in  18  A.  8.  R.  507,  on  will  as  proof  of  testamentary  ca- 
pacity. 
Burden  of  proof  of  capacity  to  make  will  procured  by  beneficiary  thereof. 

Cited  in  Re  Welsh,  7  N.  Y.  Leg.  Obs.  153,  1  Redf.  238,  holding  mere  impaired 
capacity  throws  upon  the  party  seeking  to  benefit  by  an  instrument  made  under 
it,  the  burden  of  establishing  understanding  and  volition,  particularly  when 
prepared  by  an  interested  party;  McDaniel  v.  Crosby,  19  Ark.  533,  holding  where 
will  is  written  by  tlie  party  to  be  benefited  the  party  seeking  to  establish  the  will 
must  show  that  testator  had  suffieitnt  mental  capacity. 

Am.  Dec.  Vol.  III.— 46. 
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Cited  in  reference  notes  in  2  A.  S.  R.  632,  on  burden  of  proof  of  execution  of 
will  and  capacity  of  testator ;  39  A.  D.  692,  on  necessity  for  proof  of  testamentary 
capacity  by  parties  claiming  under  will;  47  A.  D.  422,  on  burden  of  proof  where 
general  mental  unsoundness  of  testator  before  making  will  is  shown. 

Cited  in  note  in  71  A.  D.  130,  on  will  written  by  beneficiary. 
Adimlssibility  and  weight  of  opinion  eTidence. 

Cited  in  Culver  v.  Haslam,  7  Barb.  314;  Lake  Erie  A  W.  R.  Co.  v.  Juday,  19 
Ind.  App.  436,  49  N.  E.  843, — holding  general  rule  is  witnesses  must  testify  to 
facts  and  not  to  opinions;  Chicago  v.  McGiven,  78  111.  347,  holding  it  should  not 
be  received  where  all  the  facts  upon  which  such  opinion  is  founded  can  be  ascer- 
tained and  made  intelligible  to  the  court  and  jury;  Illinois  C.  R.  Co.  v.  Smith, 
208  III.  608,  70  N.  E.  628,  holding  it  error  to  permit  physicians  to  give  opinions 
that  foot  was  injured,  by  being  caught  between  two  surfaces  instead  of  allowing 
them  to  describe  the  injury  or  limiting  their  opinions  to  what  might  have  caused 
it;  Norman  v.  Wells,  17  Wend.  136,  holding  opinion  of  witness  as  to  probable 
amount  of  damages  not  admissible. 

Cited  in  reference  notes  in  70  A.  S.  R.  149,  on  opinions  of  witnes-es :  58  A.  D. 
306,  on  opinions  of  witnesses  as  evidence;  48  A.  D.  73,  on  evidence  as  to  opinions 
or  belief  of  witnesses;  22  A.  D.  574;  53  A.  D.  101, — on  admissibility  of  opinions  of 
witnesses;  42  A.  S.  R.  473,  on  weight  given  expert  testimony. 

Cited  in  notes  in  66  A.  D.  384,  on  expert  evidence  in  insurance  cases;  59  A.  R. 
181,  on  safety  of  highway  as  proper  subject  for  opinion  evidence;  42  L.R.A.  758, 
on  weight  of  testimony  of  experts  as  affected  by  competency,  opportunity,  etc. 
—  As  to  sanity. 

Cited  in  Cropp  v.  Cropp,  88  Va.  753,  14  S.  E.  629,  holding  evidence  of  nonpro- 
fessional witnesses  admissible  on  question  of  testator's  sanity;  Dewitt  v.  Barley, 
9  N.  Y.  371  (dissenting  opinion),  on  question  on  admissibility  of  opinions  as  to 
soundness  of  mind  of  testator. 

Cited  in  reference  note  in  90  A.  D.  689,  on  competency  of  opinions  of  nonpro- 
fessional witnesses  as  to  sanity  or  testamentary  capacity  of  testator. 

Cited  in  notes  in  39  L.R.A.  306,  on  expert  opinions  as  to  sanity  or  insanity;  21 
A.  D.  84,  on  noneexpert  testimony  as  to  mental  capacity;  39  L.R.A.  331,  on  weight 
of  expert  opinion  as  to  sanity  or  insanity  as  affected  by  character,  bias,  and 
nature  of  the  question. 
Presumption  as  to  sanity. 

Cited  in  Comwell  v.  Riker,  2  Dem.  364,  holding  fact  of  senility  raises  no  pre- 
sumption of  existence  of  dementia. 
Presumption  as  to  continuance  of  Insanity  previously  existing. 

Cited  in  Chandler  v.  Barrett,  21  La.  Ann.  58,  99  A.  D.  701 ;  Bey's  Succession, 
46  La.  Ann.  773,  24  L.R.A.  677,  16  So.  297, — holding  presumption  of  sanity  does 
not  cease  because  testator  experienced  some  transitory  derangement  at  a  time 
anterior  to  the  testament;  Shaw's  Will,  2  Redf.  107,  holding  where  delusions  are 
shown  before  the  execution  of  the  instrument,  naturally  affecting  its  provisions, 
the  burden  is  upon  proponents  to  show  that  they  did  not  exist  when  the  instru- 
ment was  executed;  Kenworth  v.  Williams,  6  Ind.  376;  Godden  v.  Burke,  36  La. 
Ann.  160;  Pike  v.  Pike,  104  Ala.  642,  16  So.  689,— holding  where  general  insanity 
is  shown  it  is  presumed  to  continue,  and  burden  of  removing  the  presumption  de- 
volves on  party  affirming  the  validity  of  an  act  done  at  time  insanity  is  supposed 
to  have  existed. 
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Cited  in  note  in  35  L.R^^.  118,  119,  on  presumption  of  continuance  of  habitual 
insanity. 

Prior  acts  ms  evldenoe  of  Insanity. 

Cited  in  Gurley  v.  Park,  135  Ind.  440,  35  N.  E.  279,  holding  testimony  relating 
to  acts  and  conduct  of  testatrix  in  court,  prior  to  her  death,  is  admissible  as 
bearing  upon  the  question  of  sanity. 
Undue  influence. 

Cited  in  McFadin  v.  Catron,  120  Mo.  252,  25  S.  W.  506;  Eempsey  v.  Maginnis, 
2  Mich.  N.  P.  49, — holding  improper  and  undue  influence  is  the  dominion  acquired 
orer  the  mind  of  another  which  prevents  the  exercise  of  discretion  and  destroys 
free  will;  Re  Hoge,  2  Brewst.  (Pa.)  460,  holding  neither  advice  nor  argument  nor 
persuasion  nor  ascendency  gained  by  affection  can  avoid  a  will  made  freely; 
Lake  v.  Ranney,  33  Barb.  49,  holding  fiduciary  relation  of  beneficiary  and  agency 
in  drawing  the  will  created  presumption  of  fraud  and  undue  infiuence;  Davis  v. 
Calvert,  5  Gill,  ft  J.  269,  25  A.  D.  282,  as  setting  aside  will  for  undue  infiuence; 
Ingersoll  v.  Roe,  65  Barb.  346;  Mairs  v.  Freeman,  3  Redf.  181;  Clarke  v.  Sawyer, 
2  N.  Y.  498  (affirming  3  Sandf.  Ch.  361),  on  question  of  setting  aside  will  for  un- 
due influence;  Howell  v.  Earp,  21  Hun,  393,  on  imdue  influence. 

Cited  in  reference  notes  in  34  A.  D.  354;  49  A.  D.  633, — on  what  constitutes 
undue  influence;  25  A.  D.  301,  as  to  when  importunity  and  undue  influence  in- 
validate will. 
Evidence  of  undue  influence. 

Cited  in  Re  Stewart,  30  N.  Y.  S.  R.  438,  10  N.  Y.  Supp.  744,  holding  undue 
influence  may  be  shown  by  all  facts  and  circumstances  surrounding  testator; 
Canfield  v.  Fairbanks,  63  Barb.  461,  upon  admissibility  of  evidence  upon  the  ques- 
tion of  the  validity  of  deed  as  against  the  allegation  of  undue  influence. 

Cited  in  note  in  31  A.  S.  R.  686,  on  presumption  as  to  undue  influence  in  exe- 
cution of  will. 
—Inequality  as. 

Cited  in  Pooler  v.  Cristman,  45  111.  App.  334  (dissenting  opinion),  on  inequal- 
ity of  disposition  of  property  as  evidence  of  undue  influence. 
Jurisdiction  of  equity  in  regard  to  wills. 

Cited  in  Heyer  v.  Burger,  Hoffm.  Ch.  1,  holding  it  has  no  original  jurisdic- 
tion to  try  validity  of  wills  of  personal  estate;  Burger  v.  Hill,  1  Bradf.  360, 
holding  it  has  no  jurisdiction  to  reform  a  will  after  it  is  admitted  to  probate  on 
ground  of  mistake  or  fraud. 

Cited  in  note  in  22  A.  D.  652,  on  jurisdiction  of  equity  court  in  will  cases. 
Jurisdiction  of  surrogate's  court. 

Cited  in  Smith  v.  Hilton,  50  Hun,  236,  2  N.  Y.  Supp.  820,  holding  that  ques- 
tions of  fraud  and  undue  influence  in  execution  of  will  must  first  be  litigated  in 
surrogate's  court. 
Conclusiveness  of  probate  decree. 

Cited  in  Brown  v.  Brown,  14  Lea,  253,  52  A.  R.  169,  holding  probate  of  a  will 
of  personalty  is  conclusive  if  court  had  jurisdiction  as  to  its  testamentary  char- 
acter the  capacity  of  the  testator,  and  as  to  all  questions  of  fraud,  imposition,  and 
undue  influence,  until  set  aside  in  mode  prescribed  by  law. 

Cited  in  notes  in  21  L.R.A.  682,  on  conclusiveness  of  probate  court  decree  as 
re«  judicata;  21  L.R.A.  686,  on  conclusiveness  of  probate  decree  in  chancery. 
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19  AM.  DEO.  409,  FUIiTON  t.  ROSEVEIiT,  1  PAIGE,  178. 
Suits  by  and  against  gnardians  ad  litem  and  next  friends. 

Cited  in  Barwick  v.  Rack  ley,  45  Ala.  215,  holding  court  will  order  proceedings 
stayed  where  suit  prosecuted  by  next  friend  is  not  for  benefit  of  infant;  Thomas 
V.  Williams,  9  Fla.  289,  holding  infant  by  his  next  friend  may  call  his  guardian 
to  account;  Chudleigh  v.  Chicago,  R.  I.  k  P.  R.  Co.  51  111.  App.  491,  holding 
knowledge  of  suit  by  infant  is  not  necessary ;  Heller  v.  Heller,  Code  Rep.  N.  S.  309, 
6  How.  Pr.  194,  holding  under  Code  married  woman  must  prosecute  or  defend  at 
suit  for  absolute  divorce  by  her  next  friend;  Towner  v.  Towner,  7  How.  Pr.  387, 
holding  if  feme  covert  plaintiff  is  not  ^n  infant,  or  a  lunatic,  no  order  for  leave 
to  sue  by  next  friend,  or  for  appointment  of  next  friend,  is  necessary;  Callahan 
V.  New  York,  C.  &  H.  R.  R.  Co.  99  App.  Div.  50,  90  N.  Y.  Supp.  657,  on  question 
of  an  action  being  maintained  in  name  of  infant  without  his  knowledge  or 
consent. 

Cited  in  reference  notes  in  38  A.  D.  169,  on  suits  by  or  against  infants;  40  A. 
D.  693,  on  infant  suing  by  prochein  ami;  21  A.  D.  73 ;  34  A.  D.  692,— -on  suit  by 
prochein  ami  for  infant. 

—  Reference  to  ascertain  infant's  interest. 

Cited  in  Idley  v.  Bowen,  11  Wend.  227  (affirming  1  Edw.  Ch.  148),  holding 
chancery  will,  on  its  own  motion,  or  upon  petition,  direct  a  reference  to  ascertain 
whether  a  suit  prosecuted  for  an  infant  by  a  next  friend  is  in  the  interest  of  the 
infant  and  whether  the  infant  is  properly  placed  in  the  case;  Middleditch  t. 
Williams,  47  N.  J.  Eq.  585,  21  Atl.  290,  on  question  of  court  referring  question  of 
fitness  of  next  friend  of  infant  to  master  to  inquire  and  report;  Cooper's  Estate, 
2  How.  Pr.  N.  S.  38,  3  Dem.  362,  on  question  of  court's  watchfulness  over  in- 
terest of  infants;  Leazar  v.  Cota,  43  N.  H.  81,  on  question  of  authority  of  court 
to  remove  next  friend  of  infant. 

—  Responsibility  for  costs. 

Cited  in  Robertson  v.  Robertson,  3  Paige,  387,  holding  next  friend  must  be  a 
responsible  person  or  give  security  for  costs;  Cohen  v.  Shyer,  1  Tenn.  Ch.  192, 
holding  a  person  should  not  be  permitted  to  file  a  bill  as  next  friend  without  giv- 
ing security  for  costs;  Cook  v.  Rawdon,  6  How.  Pr.  233,  holding  giiardian  of  in- 
fant plaintiff  should  be  a  responsible  person,  for  he  is  liable  for  the  costs;  Wise 
V.  Conunercial  Ins.  Co.  7  Daly,  258,  holding  defendant  entitled  to  an  appearance 
by  infant  by  a  guardian  ad  litem,  who  is  peculiarily  responsible  for  his  costs; 
Wice  V.  Commercial  F.  Ins.  Co.  2  Abb.  N.  C.  325,  holding  defendant  against 
whom  an  infant  plaintiff  appears  by  guardian  ad  litem  must  require  the  neces- 
sary security,  if  any,  promptly;  Hill  v.  Thacter,  3  How.  Pr.  407,  on  question 
of  requiring  irresponsible  guardian  or  next  friend  to  give  security  for  costs; 
Wood  v.  Wood,  8  Wend.  357,  holding  bills  filed  in  chancery  by  feme  covert  must 
be  filed  by  a  responsible  next  friend;  Lawrence  v.  Lawrence,  3  Paige,  267,  holding 
if  next  friend  who  prosecutes  suit  for  wife  is  irresponsible  or  insolvent,  all  pro- 
ceeding may  be  stayed  until  security  for  costs  is  given  or  responsible  person  is 
substituted  in  his  place. 

Infant*s  suits  in  forma  pauperis. 

Cited  in  Sharer  v.  Gill,  6  Lea,  495,  holding  infants  cannot  prosecute  an  appeal 
by  taking  pauper  oath. 

Security  for  costs. 

Cited  in  Bridges  v.  Canfield,  2  Edw.  Ch.  217,  holding  nonresident  complainants 
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mu8t  give  security  for  costs;  Northup  v.  Peacedale  Mfg.  Co.  26  R.  I.  503,  56  Atl. 
685,  holding  it  in  court's  discretion  in  regard  to  resident  plaintiffs. 

19  AM.  DEC.  411,  DE  UL  VERONB  ▼.  EVERTSON,  1  PAIGE,  181. 
Effect  of  payment  of  lien  on  land  by  grantee  of  debtor. 

Cited  in  Whiting  ▼.  Butler,  29  Mich.  122,  on  question  of  widow's  right  to  dower 
in  such  cases. 

Cited  in  reference  note  in  30  A.  D.  174,  on  payment  of  judgment  as  a  discharge 
of  its  lien. 

RoTival  of  Hen  by  agreement. 

Cited  in  Winslow  v.  Clark,  2  Lans.  377,  holding  mortgage  once  paid  cannot  be 
revived  by  parol  agreement;  Thomas  v.  Linn,  40  W.  Va.  122,  20  8.  E.  878,  on 
question  of  revival  of  lien  of  deed  of  trust  by  agreement. 
.Assignment  of  Judgments. 

Cited  in  reference  note  in  85  A.  D.  156,  on  assignment  of  judgments. 
When  Interest  upon  a  lien  becomes  a  Hen. 

Cited  in  Mower  v.  Kip,  6  Paige,  88,  29  A.  D.  748,  holding  where  debt  is  secured 
by  bond  and  mortgage,  the  mortgagee  has  a  lien  upon  the  land  for  the  whole 
amount  of  principal  and  interest  due  according  to  condition  of  the  mortgage,  al- 
though such  amount  exceeds  penalty  of  bond;  Mower  v.  Kip,  2  Edw.  Ch.  165,  on 
question  of  interest  upon  judgments  becoming  lien  upon  land. 

Cited  in  reference  notes  in  26  A.  D.  435,  on  subject  of  interest;  49  A.  D.  379, 
on  allowance  of  interest  on  judgment;  29  A.  D.  754,  on  interest  on  judgments  and 
lien  therefor. 

Rules  of  equity. 

Cited  in  reference  note  in  57  A.  D.  200,  on  rules  governing  exercise  of  equity. 
Priority  between  Hens. 

Cited  in  reference  note  in  43  A.  D.  527,  on  priority  among  judgment  liens. 
Right  to  costs. 

Cited  in  reference  note  in  33  A.  D.  476,  as  to  when  costs  are  not  allowed. 
Distribution  of  moneys  among  creditors. 

Cited  in  Leavitt  v.  Felton,  11  W.  N.  C.  74,  holding  pro  rata  method  usually 
adopted. 
E^qaitable  conTersion  of  moneys  from  execution  sale  of  land. 

Cited  in  New  York  L.  Ins.  Co.  v.  Mayer,  14  Daly,  318,  19  Abb.  N.  C.  92,  holding 
judgment  lien  attaches  to  the  surplus  moneys  arising  upon  the  foreclosure  of  land; 
Averill  v.  Loucks,  6  Barb.  470,  holding  same  where  land  is  sold  under  judgment 
and  surplus  moneys  are  brought  into  court,  creditors  having  liens  upon  the  land, 
subsequent  to  judgment;  Lawson  v.  Jordan,  19  Ark.  297,  70  A.  D.  596;  Polk  Coun- 
ty v.  Sypher,  17  Iowa,  358,  85  A.  D.  568, — holding  when  lands  are  sold  upon  exe- 
cution, lien  follows  surplus;  Ritter  v.  Cost,  99  Ind.  80  (dissenting  opinion),  on 
right  in  surplus  money  being  measured  by  extent  of  lien  in  equity  of  redemption. 
Judgment  or  other  securities  taken  for  future  responsibilities  and  ad- 
vances. 

Cited  in  Averill  v.  Loucks,  6  Barb.  19,  holding  it  must  be  part  of  the  original 
agreement  that  the  judgment  shall  be  a  security  for  such  responsibilities  and 
advances. 
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19  AM.  DEO.  418,  RE  FRANKLIN  BANK,  1  PAIGE,  249. 

Relation  between  bank  and  depositor. 

Cited  in  Perley  v.  Muskegon  County,  32  Mich.  132,  20  A.  R.  637;  NichoU  v. 
State,  46  Neb.  715,  66  N.  W.  774;  Terhune  v.  Bank  of  Bergen  County,  34  N.  J. 
Eq.  367 ;  Re  Bank  of  Madison,  6  Bias.  616,  Fed.  Cas.  No.  890,— holding  relation 
of  bank  to  customers  is  that  of  simple  debtor  and  creditor;  United  States  Trust 
Co.  V.  Wiley,  41  Barb.  477;  Egerton  v.  Fulton  Nat.  Bank,  43  How.  Pr.  217; 
Robinson  v.  Gardiner,  18  Gratt.  609, — holding  deposit  of  money  in  bank  is  a  loan, 
and  not  a  bailment;  Cogswell  v.  Rockingham  Ten  Cents  Sav.  Bank,  59  N.  H. 
43,  on  question  of  relation  as  debtor  and  creditor  between  bank  and  de- 
positors. 

Annotation  cited  in  Bank  of  Blackwell  v.  Dean,  9  Okla.  626,  60  Pac.  226,  on 
relation  and  rights  of  banker  and  depositor;  Tobias  v.  Morris,  126  Ala.  535,  28 
So.  617,  on  general  deposit  as  loan  requiring  demand  for  repayment. 

Cited  in  reference  notes  in  39  A.  D.  519,  on  relation  between  bank  and  de- 
positor; 81  A.  D.  253,  on  relation  between  banker  and  depositor  in  case  of  general 
deposit;  81  A.  D.  253,  on  nature  of  relation  between  banker  and  depositor  in  case 
of  special  deposit;  12  A.  S.  R.  541,  on  savings  bank  as  agent  of  depositors. 

Cited  in  notes  in  9  L.R.A.  109;  12  L.R.A.  791,— on  relation  between  bank  and 
depositor. 
Nature  of  deposits  in  bank. 

Cited  in  reference  notes  in  46  A.  D.  667;  78  A.  D.  475;  91  A.  D.  148;  16  A.  S. 
R.  347, — on  deposits  in  banks;  71  A.  D.  62,  on  deposits  in  savings  bank;  61  A.  D. 
436,  on  law  of  deposits  in  bank. 

—  General  and  special  deposits  ^nerally. 

Cited  in  Brahm  v.  Adkins,  77  111.  263;  Metropolitan  Nat.  Bank  v.  Merchants' 
Nat.  Bank,  182  111.  367,  74  A.  8.  R.  180,  55  N.  E.  360,— holding  deposit  is  general 
unless  depositor  makes  it  special  or  deposits  it  expressly  in  some  particular 
capacity;  Re  Smith,  15  Nat.  Bankr.  Reg.  459,  Fed.  Cas.  No.  12,990,  holding  in  ab- 
sence of  an  agreement  to  contrary  its  deposits  are  not  special,  but  become  property 
of  the  bank,  and  bank  does  not  stand  in  character  of  trustee;  Foulker  v.  Union 
Bkg.  Co.  6  W.  N.  C.  109,  holding  course  of  dealing  between  banks  constituted  the 
banks  and  bankers  "depositors"  within  meaning  of  statute;  Armstrong  v.  Ameri- 
can Exch.  Nat.  Bank,  133  U.  S.  433,  33  L.  ed.  747,  10  Sup.  Ct.  Rep.  450,  on 
question  of  ownership  of  bank  in  paper  received  on  deposit. 

Cited  in  reference  notes  in  87  A.  D.  532 ;  40  A.  S.  R.  665,— on  nature  of  general 
bank  deposits;  55  A.  S.  R.  338,  on  special  deposit  in  savings  bank. 

Cited  in  notes  in  33  A.  S.  R.  226,  on  general  and  special  bank  deposits;  86  A. 
S.  R.  779,  on  what  constitutes  a  special  deposit. 

—  Trust  funds  deposited. 

Cited  in  State  Bank  v.  Bartley,  39  Neb.  353,  23  L.R.A.  67,  58  N.  W.  172,  hold- 
ing depositing  in  banks  of  public  funds,  under  provisions  of  the  depository  law, 
constitutes  a  loan  and  investment  of  moneys  so  deposited;  Retan  v.  Union  Trust 
Co.  134  Mich.  1,  95  N.  W.  1006,  holding  money  deposited  in  a  bank  by  register  in 
chancery  pursuant  to  statute  is  not  a  special  iieposit  entitled  to  priority  OTer  the 
others  upon  insolvency  of  bank;  Independent  Dist.  v.  King,  80  Iowa,  497,  45  N. 
W.  908,  holding  bank  which  knowingly  received  deposit  of  school  money  from 
treasurer,  who  had  no  authority  so  to  deposit  it,  and  carried  it  in  treasurer's  own 
name,  held  it  as  trustee  for  school  district. 
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Banning  of  limitations  asrainst  deposit. 

Cited  in  reference  note  in  80  A.  D.  513,  as  to  when  statute  of  limitations  runs 
against  deposit  in  bank. 

Bank's  rights  in  deposits. 

Cited  in  Metropolitan  Nat.  Bank  v.  Loyd,  25  Hun,  101,  holding  title  to  check 
deposited  in  bank  to  general  account  of  payee  passes  to  bank ;  Metropolitan  Nat. 
Bank  v.  Loyd,  90  N.  Y.  530,  holding  check  deposited  and  credited  as  cash  became 
the  property  of  the  bank  contra  as  to  one  deposited  for  collection;  Doppelt  v. 
National  Bank,  74  III.  App.  429,  holding  same  as  to  checks  deposited  as  cash. 

Cited  in  reference  note  in  53  A.  S.  R.  231,  on  use  of  special  deposits  by  bank. 

Cited  in  notes  in  57  A.  D.  466,  on  bank's  ownership  of  general  deposit;  7 
L.R.A.(N.S.)  697,  on  title  of  bank  to  check  drawn  on  another  bank  which  has 
been  credited  to  depositor. 

Biglits  of  depositors  generally. 

Cited  in  reference  notes  in  27  A.  D.  197,  on  rights  of  depositors  in  banks;  17 
A.  S.  R.  782,  on  rights  and  remedies  of  depositors;  49  A.  S.  R.  872,  on  rights  of 
special  depositor;  78  A.  D.  238,  on  right  of  principal  to  deposit  made  by  agent 
in  own  name;  41  A.  D.  503,  on  depositors'  right  of  action  against  bank  for 
amount  of  deposit. 
Set-off  between  bank  and  depositor. 

Cited  in  reference  notes  in  42  A.  D.  302,  on  right  of  debtor  to  set-off; 
26  A.  D.  711,  on  set-off  between  bank  and  depositor;  20  A.  S.  R.  139,  on  bank's 
right  to  set  off  debt  due  from  depositor. 

Cited  in  note  in  47  A.  8.  R.  142,  on  right  of  set-off  against  receiver  or  as- 
signee of  insolvent  bank. 

Right  of  holder  of  check. 

Cited  in  reference  notes  in  44  A.  S.  R.  709,  on  nature  of  bank  checks;  78  A.  D. 
475,  on  rights  of  holder  of  check;  51  A.  S.  R.  141,  on  liability  of  bank  for  re- 
fusing to  pay  check;  96  A.  D.  157;  50  A.  S.  R.  177, — on  check  as  assignment  of 
fund;  88  A.  S.  R.  986,  on  check  as  pro  ianto  assignment  of  funds  of  drawer; 
40  A.  S.  R.  665,  on  execution  of  check  effecting  assignment  of  fund;  32  A.  S.  R. 
196,  on  duty  of  bank  with  regard  to  payment  of  check ;  58  A.  S.  R.  524,  on  dam- 
ages for  refusal  to  pay  check. 

Cited  in  notes  in  19  A.  S.  R.  609,  as  to  whether  check  is  an  assignment  of  the 
fund;  3  £.  R.  C.  761,  on  liability  of  bank  to  third  person  as  holder  of  check; 
96  A.  D.  132,  134,  on  right  of  holder  of  check  to  sue. 
What  deposit  is  payable  in. 

Cited  in  reference  notes  in  85  A.  D.  316,  on  what  deposits  in  bank  are  payable 
in;  81  A.  D.  253,  as  to  what  kind  of  money  general  deposit  is  payable  in. 
liiabllity  for  general  deposits. 

Cited  in  reference  note  in  80  A.  D.  513,  on  necessity  of  demand  on  bank  before 
action  for  general  deposit  can  be  maintained. 

Cited  in  note  in  21  L.  ed.  U.  S.  474,  on  liability  of  bank  for  general  deposits. 
liiability  for  special  deposits. 

Cited  in  Marine  Bank  v.  Rushmore,  28  111.  463,  on  question  of  liability 
of  bank  for  special  deposits. 

Cited  in  reference  note  in  33  A.  S.  R.  306,  on  bank's  liability  for  special  deposit. 

Cited  in  notes  in  32  L.R.A.  774,  on  care  required  of  bank  in  keeping  special 
deposit;  25  L.  ed.  U.  8.  750,  on  responsibility  of  banks  for  special  deposits. 
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Priority  between  depositors  and  creditors  generally. 

Cited  in  State  ex  rel.  Girardey  t.  Southern  Bank,  33  La.  Ann.  957,  holding  if 
bank  goes  into  insolvency  depositor  has  no  right  to  any  preference. 

Distinguished  in  People  v.  Mechanics'  k  T.  Sav.  Inst.  28  Hun,  375,  holding 
creditors  of  savings  institution  entitled  to  be  paid  in  full  in  preference  to  de- 
positors. 
Right  of  general  creditors  to.  specific  fund. 

Cited  in  Butler  v.  Sprague,  66  N.  Y.  392,  holding  they  have  none. 
Appointment  of  receivers  of  corporations. 

Cited  in  Mann  v.  Penty,  2  Sandf.  Ch.  267,  as  being  case  in  which  receiver  was 
appointed  upon  application  by  creditor  under  statute. 

Annotation  cited  in  Gibbs  v.  Morgan,  9  Idaho,  100,  72  Pac.  733,  upholding 
power  to  appoint  receiver. 

Cited  in  notes  in  64  A.  D.  486,  on  appointment  of  receivers  of  corporations  and 
associations;  72  A.  S.  R.  46,  on  appointment  of  receiver  for  bank. 

19  AM.  DEC.  431,  PHOENIX  F.  INS.  CO.  v.  GURN£E,  1  PAIGE,  278. 
Power  of  equity  to*  relieve  against  mistake. 

Cited  in  Wyche  v.  Greene,  11  Ga.  159,  holding  it  has  such  power;  Phoenix  F. 
Ins.  Co.  V.  Hoffheimer,  46  Miss.  645,  holding  equity  should  withhold  its  aid 
where  mistake  is  not  made  out  by  clearest  evidence. 

—  Effect  of  delay. 

Cited  in  Bidwell  v.  Astor  Mut.  Ins.  Co.  16  N.  Y.  263,  holding  there  is  no  period 
within  which  one  must  discover  that  a  writing  does  not  express  contract  which 
he  thought  it  contained  other  than  statute  of  limitations;  Palmer  v.  Hartford  F. 
Ins.  Co.  54  Conn.  488,  9  Atl.  248,  holding  no  written  contract  is  beyond  the 
reach  of  equity  for  purpose  of  reforming  it  if  the  prayer  for  relief  is  presented 
in  due  season  shorter  than  the  period  of  limitations. 

—  Mistakes  in  insurance  policies. 

Cited  in  North  American  Ins.  Co.  v.  Whipple,  2  Biss.  418,  Fed.  Cas.  No. 
10,315,  holding  it  has  power  to  reform  and  cancel  an  insurance  policy  issued  by 
mistake  for  a  greater  length  of  time  than  was  intended  by  parties;  Brugger  v. 
State  Invest.  Ins.  Co.  5  Sawy.  304,  Fed.  Cas.  No.  2,051,  holding  mutual  mistake 
will  be  corrected,  even  after  a  loss;  Elstner  v.  Cincinnati  Equitable  Ins.  Co.  1 
Disney  (Ohio)  412,  holding  mistake  must  be  mutual  to  warrant  refonnation; 
Oliver  v.  Mutual  Commercial  Marine  Ins.  Co.  2  Curt.  C.  C.  277,  Fed.  Cas.  No. 
10,498,  holding  if  a  policy  when  drawn  and  received  does  not  express  a  previously 
concluded  agreement  for  insurance,  which  it  has  designed  by  both  parties  to 
execute,  equity  will  reform  it;  Kleis  v.  Niagara  F.  Ins.  Co.  117  Mich.  469,  76  N. 
W.  155,  holding  in  case  of  fraud  or  mistake  in  policy  of  insurance  the  proper 
remedy  is  the  reformation  of  the  contract;  Dow  v.  Whetten,  8  Wend.  160,  on 
admissibility  of  application  for  policy  in  equity  to  reform  policy. 

Cited  in  reference  notes  in  28  A.  D.  259,  on  jurisdiction  of  equity  to  correct 
mistakes  in  policy;  9  A.  S.  R.  453,  on  reformation  of  insurance  contract  for 
mistake;  79  A.  D.  547,  on  equitable  correction  of  mistake  in  insurance  policy. 

Cited  in  notes  in  23  A.  D.  469,  on  correction  in  equity  of  mistake  in  policy; 
19  A.  D.  433,  on  effect  of  misdescription  in  policy;  65  A.  S.  R.  515;  2  LJLA.  65; 
5  L.R.A.  712, — on  reformation  of  policy  of  insurance;  13  E.  R.  C.  490,  on  refor- 
mation of  insurance  policy  for  mistake;  37  L.  ed.  U.  8.  457,  on  reformation  in 
equity  of  deeds,  contracts,  policies  of  insurance,  and  other  written  instruments. 
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Waiver  of  mistake  in  policy. 

Cited  in  notes  in  67  L.R.A.  722,  on  retention  of  insurance  policy  as  waiver  of 
mistake  or  fraud  as  to  property  covered  appearing  in  the  policy;  67  L.R.A.  740, 
on  effect  of  illiteracy  of  insured  on  his  retention  of  policy  as  a  waiver  of  mistake 
or  fraud  of  the  insured  or  his  agent. 
Construction  of  insurance  policy. 

Cited  in  Saunders  v.  Agricultural  Ins.  Co.  167  N.  Y.  261,  60  N.  E.  635,  on 
office  of  label  or  written  memorandum  from  which  policy  was  filled  up,  in  deter- 
mining intention  of  parties;  Mutual  Ben.  L.  Ins.  Co.  v.  Ruse,  8  Ga.  534,  on  con- 
struction as  to  property  insured. 

Cited  in  reference  note  in  44  A.  S.  R.  326,  on  description  of  use  of  insured 
building. 

19  AM.  DEC.  488,  CONNOLLY  v.  PARDON,   1  PAIGE,  291. 
Sufficiency  of  description  of  beneficiary  in  will  or  grantee  in  deed. 

Cited  in  Episcopal  Fund  v.  Colgrove,  4  Hun,  362;  Wilson  v.  Perry,  29  W.  Va. 
169,  1  S.  E.  302;  Episcopate  Fund  v.  Colegrove,  6  Thomp.  &  C.  614,— holding  all 
that  is  necessary  is  such  a  specification  or  description  of  the  object  of  the  bequest 
or  legacy  as  will  show  intention  of  testator;  South  Newmarket  Methodist  Semi- 
nary V.  Peaslee,  15  N.  H.  317,  holding  latent  ambiguity  in  description  of  legatee 
in  will  might  be  explained  by  parol  evidence;  Staak  v.  Sigelkow,  12  Wis.  235, 
holding  though  deed  be  made  to  party  by  wrong  Christian  name,  the  grant  is 
good  and  the  title  vests  in  the  intended  grantee. 
Construction   of  will. 

Cited  in  Nelson  v.  McDonald,  61  Hun,  406,  16  N.  Y.  Supp.  273,  on  question  of 
construing  will  as  to  intent  of  testator;  St.  Luke's  Home  v.  Relief  Asso.  2  Jones 
&  S.  241,  on  parol  evidence  to  show  intention  of  testator. 
ESxplanation  of  writings  by  parol. 

Cited  in  Clark  v.  Manufacturers*  Ins.  Co.  8  How.  235,  12  L.  ed,  1061  (reversing 
2  Woodb.  &  M.  472,  Fed.  Cas.  No.  2829),  holding  parol  proper  to  identify  things 
referred  to  in  a  writing. 

Cited  in  reference  notes  in  49  A.  D.  441,  on  admissibility  of  evidence  to  correct 
or  explain  will;  47  A.  D.  431,  on  parol  evidence  to  explain,  vary,  or  control  will; 
57  A.  D.  709,  on  parol  evidence  of  mistake  in  will. 

Cited  in  note  in  23  A.  D.  170,  on  parol  evidence  to  show  who  was  intended 
by  bequest  to  person  by  wrong  Christian  name. 

19  AM.  DEC.  484,  HAGGABTY  v.  PITTMAN,   1  PAIGE,  298. 
Appointment  of  receiver. 

Cited  in  Haines  v.  Carpenter,  1  Woods,  262,  Fed.  Cas.  No.  6,906,  holding  appli- 
cation must  be  supported  by  evidence  showing  that  the  appointment  is  necessary; 
Livingston  v.  Swofford  Bros.  Dry  Goods  Co.  12  Colo.  App.  320,  56  Pac.  351,  hold- 
ing that  where  court  entertains  jurisdiction  of  a  creditor's  bill  it  has  authority 
to  appoint  a  receiver. 

Cited  in  reference  notes  in  90  A.  D.  297,  on  injunction  and  receiver  in  creditors' 
suit;  35  A.  D.  722,  on  appointment  of  receiver  in  case  of  assignment  to  insolvent 
assignee. 

Cited  in  notes  in  64  A.  D.  492,  on  right  of  debtor  to  have  receiver  appointed; 
72  A.  S.  R.  41,  over  what  property  a  receiver  may  be  appointed;  72  A.  S.  R. 
62,  pn  appointment  of  receiver  in  creditors'  suit;  72  A.  S.  R.  96,  on  appointment 
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of  receiver  in  supplementary  prooeedings ;  72  A.  S.  R.  44,  on  appointment  of 
receiver  where  assignment  for  creditors  has  been  made. 

—  To  conserve  assets. 

Cited  in  Byrne  v.  First  Nat.  Bank,  20  Tex.  Civ.  App.  194,  49  S.  W.  706,  hold- 
ing receiver  proper  at  instance  of  simple  creditors  where  surviving  partner  is 
wasting  assets  or  jeopardizing  them;  Cohen  v.  Morris,  70  Ga.  313,  holding  if  a 
trustee  mismanages  and  wastes  the  property  entrusted  to  him  and  persists  in  so 
doing,  injunction  and  appointment  of  receiver  is  the  proper  remedy;  Clark  v. 
Ely,  2  Sandf.  Ch.  166,  on  question  of  receiver  being  appointed  for  debtor  and 
disposal  of  certain  notes  in  hands  of  latter  restrained. 
Aid  of  equity  to  enforce  collection  of  debt. 

Cited  in  Reese  v.*  Bradford,  13  Ala.  837,  holding  before  a  party  can  come  into 
equity  to  enforce  collection  of  simple  contract  debt,  he  must  establish  a  trust  in 
his  favor,  upon  the  effects  he  seeks  to  subject  to  its  pa3rment. 
Rights  in  security  held  by  surety. 

Cited  in  Re  Jaycox,  8  Nat.  Bankr.  Reg.  241,  Fed.  Cas.  No.  7,242,  holding  assign 
ment  ot  security  to  surety  for  his  indemnity,  gave  creditor  equitable  claim  upon 
the^und,  and  surety  has  no  right  to  divert  it  to  any  other  object;  Pratt  v.  Adams, 
7  Paige,  616;  Wright  v.  Austin,  66  Barb.  13, — on  question  of  right  of  creditor  to 
compel  application  of  collateral  security  in  hands  of  surety  to  pa3rment  of  debt 
of  principal. 

19  AM.  DEO.  486,  BECK  T.  BURDETT,  1  PAIGB,  SOS. 
Equitable  aid  to  creditors. 

Cited  in  notes  in  1  L.R.A.  788,  on  jurisdiction  in  equity;  1  L.RJL  369,  on 
equity's  aid  to  judgment  creditor. 

—  Against  obstructions  to  execution. 

Cited  in  Stone  v.  Manning,  3  111.  530,  35  A.  D.  119;  Quinn  v.  People,  45  111. 
App.  647;  Adsit  v.  Butler,  87  N.  Y.  585;  Hyde  v.  Chapman,  33  Wis.  391;  Reese 
V.  Bradford,  13  Ala.  837, — holding  it  necessary  that  creditors  show  a  lien  or  a 
judgment  at  law,  with  execution  returned  unsatisfied,  before  equity  will  grant 
them  relief  against  fraudulent  obstruction ;  Shainwald  v.  Lewis,  6  Fed.  766 ;  Gates 
V.  Boomer,  17  Wis.  456, — holding  a  judgment  creditor  with  execution  issued  and 
returned  unsatisfied  might  maintain  a  suit  to  have  deed  fraudulent  as  to  him  set 
aside;  Feldenheimer  v.  Tressel,  6  Dak.  265,  43  N.  W.  94;  Banning  v.  Armstrong,  7 
Minn.  40,  Gil.  24;  Merchants*  Nat.  Bank  v.  Greenhood,  16  Mont.  395,  41  Pac.  250; 
State  Bank  v.  Belk,  68  Neb.  617,  94  N.  W.  617;  Dodge  v.  Griswold,  8  N.  H.  425; 
Mississippi  Mills  v.  Cohn,  150  U.  S.  202,  37  L.  ed.  1052,  14  Sup.  Ct.  Rep.  75; 
Dargan  v.  Waring,  11  Ala.  988,  46  A.  D.  234, — holding  judgment  creditor  might 
resort  to  equity  to  set  aside  a  conveyance  fraudulent  as  to  him;  Child  v.  Brace, 
4  Paige,  309,  denying  relief  to  judgment  creditor  attempting  to  reach  choses  in 
action  when  he  had  not  exhausted  remedy  at  law;  Stewart  v.  Fagan,  2  Woods, 
215,  Fed.  Cas.  No.  13,426,  holding  it  indispensable  prerequisite  that  creditors' 
claim  be  reduced  to  judgment  to  avoid  fraudulent  conveyance;  McKibben  v. 
Barton,  I  Mich.  213;  Blish  v.  Collins,  68  Mich.  542,  36  N.  W.  731;  Partee  v. 
Mathews,  53  Miss.  140;  Sanders  v.  Watson,  14  Ala.  198,— denying  relief  in  equity 
to  set  aside  a  conveyance  fraudulent  as  to  creditors  who  failed  to  show  a  judg- 
ment at  law;  McCullough  v.  Colby,  5  Bosw.  477,  aflirming  necessity  of  execution 
being  issued  in  order  to  maintain  suit  to  set  aside  deed  of  real  estate  as  fraudu- 
lent to  creditors;  Clarkson  v.  DePeyster,  3  Paige,  320;  Stephens  v.  Beal,  4  Ga. 


Digitized  by 


Google 


731  NOTES  ON  AMERICAN  DECISIONS.  [434-436 

319, — holding  equity  would  aid  a  judgment  creditor  in  the  removal  of  a  fraudulent 
mortgage  interposed  to  prevent  satisfaction  of  debt  out  of  debtor's  property; 
Petefish  V.  Buck,  56  111.  App.  149,  holding  equity  would  aid  a  judgment  creditor  in 
reaching  unassigned  dower  rights  of  debtor  who,  in  order  to  defeat  collection  of 
debt,  refused  to  apply  for  assignment  of  dower;  Mohawk  Bank  v.  Atwater,  2 
Paige,  54;  Loomis  ▼.  Tifft,  16  Barb.  541;  Lazarus  Jewelry  Co.  v.  Steinhardt,  50 
C.  C.  A.  393,  112  Fed.  614;  Robert  v.  Hodges,  16  N.  J,  Eq.  299,— holding  equity 
would  aid  an  attaching  creditor  having  a  lien  on  debtor's  real  estate  to  set  aside 
a  fraudulent  conveyance;  Shaw  v.  Dwight,  27  N.  Y.  244,  84  A.  D.  275,  holding 
judgment  creditor,  having  no  specific  lien,  might  maintain  action  to  cancel  prior 
judgments,  apparent  liens  on  land  but  which  he  alleges  were  paid;  Macauley  v. 
Smith,  132  N.  Y.  524,  30  N.  E.  997,  holding  equity  would  aid  a  judgment  creditor, 
with  execution  issued,  by  declaring  conditional  deeds  mortgages  and  judgment 
lien  on  land ;  Galloway  v.  Hamilton,  68  Wis.  651,  32  N.  W.  636 ;  Cornell  v.  Rad- 
way,  22  Wis.  260, — holding  creditor  having  specific  judgment  lien  on  property 
might  seek  the  avoidance  of  fraudulent  conveyance  in  equity;  Boardman  v. 
Halliday.  10  Paige,  223,  holding  decree  restricted  to  subjects  of  specific  lien 
where  execution  had  not  been  returned  nulla  bona;  Cleveland  v.  La  Crosse  &  M. 
R.  Co.  Fed.  Cas.  No.  2,887,  holding  equity  might  declare  deed  by  corporation  to 
director  void  as  against  judgment  creditors,  when  judgment  a  lien;  Tuck  v.  Olds, 
29  Fed.  738,  holding  judgment  creditor  might  maintain  creditors'  bill  to  set  aside 
a  chattel  mortgage  on  a  dock  on  land  previously  levied  on;  Brainard  v.  Van 
Kuran,  22  Iowa,  261,  holding  it  unnecessary  to  exhaust  legal  remedies  before 
bringing  bill  to  set  aside  fraudulent  sale  of  property  levied  on ;  Stowell  v.  Haslett, 
5  Lans,  380,  holding  mortgage  void  between  parties  might  be  removed  in  equity 
as  obstruction  to  collection  of  judgment  recovered  after  execution  of  mortgage  on 
debt  incurred  prior  thereto;  People  v.  Erie  R.  Co.  56  How.  Pr.  123,  refusing  to 
admit  petitioner  as  party  to  mortgage  foreclosure,  he  having  failed  to  prove  his 
debt  by  obtaining  a  judgment;  Williams  v.  Hubbard,  Walk.  Ch.  (Mich.)  28; 
Reeg  V.  Bumham,  55  Mich.  39,  20  N.  W.  708;  Tappan  v.  Evans,  11  N.  H.  311; 
McElwain  v.  Willis,  9  Wend.  548;  Ocean  Nat.  Bank  v.  Olcott,  46  N.  Y.  12; 
Apperson  v.  Ford,  23  Ark.  746, — considering  when  equity  will  grant  relief  to 
judgment  creditor. 

Cited  in  reference  notes  in  66  A.  D.  658,  on  injunction  against  debtor's  dis- 
posing of  property;  84  A.  D.  280,  on  necessity  that  judgment  and  execution  be 
returned  unsatisfied  to  maintain  bill  to  set  aside  fraudulent  conveyances. 

Cited  in  notes  in  4  L.R.A.  354,  on  suit  to  set  aside  fraudulent  conveyance;  33 
L.R.A.  547,  on  necessity  of  return  as  condition  of  judgment  creditors'  right  to 
procure  receivership. 

Distinguished  in  Lehman  v.  Meyer,  67  Ala.  396,  holding  by  statutory  enactment 
simple  contract  creditors  without  any  lien  might  petition  in  equity  for  the  avoid- 
ance of  a  fraudulent  transfer  of  property. 
—  To  reach  equitable  assets. 

Cited  in  Van  Mater  v.  Ely,  13  N.  J.  Eq.  271,  holding  equity  would  set  aside  a 
conveyance  fraudulent  to  creditor  who  had  exhausted  his  remedy  by  execution  at 
law;  Carr  v.  Parker,  10  Mo.  App.  364,  holding  equity  will  aid  judgment  creditor 
after  return  of  execution  nulla  bona  to  reach  property  which  cannot  be  taken 
on  execution;  Richardson  v.  Gilbert,  21  Fla.  544;  Robinson  v.  Springfield  Co. 
21  Fla.  203, — holding  equitable  assets  not  subject  to  sale  on  execution  could  not 
be  reached  in  equity,  not  having  shown  that  the  remedy  under  the  execution  levy 
had  been  exhausted;   Kittel  v.  Augusta,  T.  &  G.  R.  Co.  65  Fed.  859,  holding 
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failure  of  creditors*  bill  in  suit  to  reach  equitable  assets,  to  state  a  return  of 
judgment  unsatisfied,  fatal  defect;  Manchester  v.  McKee,  9  111.  511,  holding 
creditors'  bill,  to  subject  lands  not  reachable  on  execution  to  payment  of  judg- 
ments, would  lie,  judgment  having  been  recumed  only  partly  satisfied ;  Moflfatt  v. 
Tuttle,  35  Minn.  301,  28  N.  W.  509,  holding  to  entitle  judgment  creditor  to  en- 
force trust  for  benefit  of  creditors  on  land  paid  for  by  debtor,  it  must  be  shown 
creditor  had  exhausted  remedies  at  law;  Jones  v.  Green,  1  Wall.  330,  17  L.  ed. 
653 ;  Ahlhauser  v.  Doud,  74  Wis.  400,  43  N.  W.  169,— affirming  right  of  main 
taining  action  in  nature  of  creditor's  bill  to  reach  assets  not  subject  to  execution, 
after  return  of  execution  imsatisfied;  Dunlevy  v.  Tallmadge,  32  N.  Y.  457,  29 
How.  Pr.  397,  holding  debtors'  equitable  assets  not  reachable  in  equity  until 
creditor  had  exhausted  remedy  at  law  by  recovery  of  judgment  and  return  of 
execution  unsatisfied;  Everingham  v.  Vanderbilt,  61  How.  Pr.  177,  holding  it 
necessary  that  judgment  creditor  seeking  to  reach  administration  ajssets  assigned 
by  administrators  without  consideration,  have  exhausted  remedy  at  law ;  Chilling- 
worth  V.  Freeman,  67  Barb.  379,  holding  equity  would  enforce  a  trust  upon  land 
purchased  by  party  in  wife's  name,  in  favor  of  creditors,  there  being  no  estate 
reachable  at  law;  Watson  v.  LeRow,  6  Barb.  481,  holding  conveyance  in  trust  for 
another  such  an  equitable  interest  as  could  be  reached  by  creditors'  bill  for  benefit 
of  creditors;  Suydam  v.  North  Western  Ins.  Co.  51  Pa.  394,  23  Phila.  Leg.  Int. 
53,  holding  equity  would  not  aid  judgment  creditors  of  insolvent  corporation, 
seeking  to  have  corporation  funds  applied  on  judgment,  there  being  no  averments 
of  executions  issued  and  returned  unsatisfied;  Stark  v.  Cheathem,  2  Tenn.  Ch. 
300,  affirming  right  of  equity  to  subject  equity  of  redemption  of  judgment  debtor 
to  satisfaction  of  judgment  debt  upon  return  of  execution  issued  in  another 
county  unsatisfied;  Macauley  v.  Smith,  28  Abb.  N.  C  276,  30  N.  E.  997,  holding 
bill  would  lie  by  judgment  creditor  to  have  deed  declared  a  mortgage  and 
grantor's  interest  subject  to  lien  of  judgment;  Smith  v.  Weeks,  60  Wis.  94.  18 
N.  W.  778;  Mason  v.  Pierron,  63  Wis.  239,  23  N.  W.  119, — on  when  equity  will 
grant  relief  against  equitable  assets;  Owen  v.  Dupignac,  9  Abb.  Pr.  180,  affirming 
validity  of  order  for  hearing  of  judgment  debtor,  it  appearing  by  affidavit  that 
execution  had  been  issued  and  returned  unsatisfied. 

Cited  in  note  in  63  L.R.A.  679,  681,  682,  on  equitable  remedy  to  subject  choses 
in  action  to  judgment  after  return  of  no  property  found. 
Wlien  creditors'  bill  will  lie. 

Cited  in  Van  Norman  v.  Circuit  Judge,  46  Mich.  204,  7  N.  W.  796,  holding  bill 
defective  in  not  averring  that  legal  proceedings  by  attachment  had  resulted  in  a 
lien;  McCaflTery  v.  Hickey,  66  Barb.  489,  holding  creditors'  bill  would  lie  only 
on  recovery  of  a  judgment  with  execution  issued  and  returned  unsatisfied; 
Galveston,  H.  &  S.  A.  R.  Co.  v.  McDonald,  63  Tex.  610,  holding  equity  would 
subject  trust  property  to  a  pajrment  of  a  judgment,  a  trust  indebtedness ;  Gavazzi 
V.  Dryfoos,  110  App.  Div.  90,  97  N.  Y.  Supp.  59,  holding  complaint,  alleging  re- 
turn of  execution  unsatisfied  because  of  prior  lien,  which  is  invalid  as  against 
plaintiff,  insufficient  in  absence  of  allegations  of  fraud  as  to  interposing  lien; 
Schofield  V.  Ute  Coal  &  Coke  Co.  92  Fed.  269,  holding  creditors'  suit,  to  avoid 
fraudulent  conveyance,  maintainable  in  equity  when  creditor  has  a  vested  right 
in  or  lien  upon  property;  Gavazzi  v.  Dryfoos,  47  Misc.  15,  95  N.  Y.  Supp.  199, 
holding  creditors'  bill  maintainable  to  reach  property  with  which  to  satisfy  judg- 
ment; Kirkman  v.  Vanlier,  7  Ala.  217;  Cassaday  v.  Anderson,  53  Tex.  627; 
Durant  v.  Albany  County,  26  Wend.  66,— on  when  creditors'  bill  will  lie. 
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Necessity  of  creditors'  bill  aTerrins:  return  of  execution  nulla  bona. 

Cited  in  Loving  v.  Pairo,  10  Iowa,  282,  77  A.  D.  108,  holding  in  bill  to  set 
aside  fraudulent  conveyance  of  real  property  not  necessary  that  return  of  ex- 
ecution nulla  bona  be  averred. 

Cited  in  reference  notes  in  30  A.  S.  R.  888,  on  what  must  be  pleaded  in 
creditors'  bill;   34  A.  D.  368,  on  necessity  of  judgment  creditor  showing  ex- 
haustion of  legal  remedies  before  resorting  to  equity. 
Validity  of  bill  filed  before  return  of  execution. 

Cited  in  Steward  v.  Stevens,  Harr.  Ch.  (Mich.)  169,  upholding  demurrer  to  a 
bill  filed  before  the  return  day  of  execution  issued,  although  return  had  been 
made  "imsatisfied,"  McElwain  v.  Willis,  3  Paige,  606,  holding  supplemental  bill 
filed  before  the  return  of  execution  could  not  be  sustained,  although  defendant 
had  no  property  which  could  be  reached. 

Cited  in  reference  note  in  44  A.  D.  722,  on  necessity  of  creditor  having  judg- 
ment and  execution  unsatisfied  to  maintain  bill  to  reach  debtor's  equitable  assets 
or  property  fraudulently  transferred. 

Cited  in  notes  in  90  A.  D.  288;  66  A.  S.  R.  277, — on  issuance  and  return  oi 
execution  nulla  bona  as  prerequisite  to  filing  of  creditors'  bill. 

Effect  of  appointment  of  receiver. 

Cited  in  reference  note  in  38  A.  D.  668,  on  effect  of  order  appointing  receiver 
to  vest  title  to  personal  property  in  him  before  assignment  by  debtor. 
Obstacles  to  execution. 

Cited  in  Mechanics'  &  T.  Bank  v.  Dakin,  28  How.  Pr.  602,  refusing  prayer  ol 
judgment  creditor  to  set  aside  assignment  of  a  bond  as  fraudulent,  it  being  im- 
possible for  him  to  reach  bond  on  execution;  Spear  v.  Wardell,  2  Barb.  Ch.  291, 
holding  equity  would  not  relieve  judgment  creditors  as  against  assignment 
fraudulent  to  them  and  subsequent  to  their  lien  as  the  judgment  overreached  the 
assignment  and  land  might  be  sold  on  execution. 
Parties  to  creditors'  suit. 

Cited  in  Goodrich  v.  Williamson,  10  Okla.  588,  63  Pac.  974  (affirmed  on  re- 
hearing, 10  Okla.  617),  holding  real  debtors  and  owners  of  property  necessary 
parties  to  creditors'  suit;  Smith  v.  Ford,  48  Wis.  116,  2  N.  W.  134,  holding  it 
unnecessary  on  creditors'  suit  against  grantor  of  trust  and  cestui  que  trust  to 
set  aside  conveyance  as  fraudulent,  to  join  trustee  as  defendant;  Eameston  v. 
Lyde,  1  Paige,  637,  19  A.  D.  464,  holding  creditor  whose  execution  was  returned 
unsatisfied  might  file  bill  to  reach  equitable  assets  without  joining  other  creditors 
in  same  position  as  himself. 
liien  and  priority  of  creditors. 

Cited  in  New  York  L.  Ins.  Co.  v.  Mayer,  14  Daly,  318,  19  Abb.  N.  C.  92,  hold- 
ing that  the  creditors'  suit  is  complementary  of  a  judgment  lien  on  lands  or  of 
execution  on  personalty,  and  partakes  of  their  priority;  Robertson  v.  Lawton, 
91  Hun,  67.  36  N.  Y.  Supp.  176,  holding  attaching  cr^itor  who  first  levied  on 
chattels  of  debtor  obtained  a  preference  over  judgment  creditor  who  had  execution 
issued  but  no  levy  made. 
Specific  lien  on  property,  how  obtained. 

Cited  in  Mathews  v.  Mobile  Mut.  Ins.  Co.  76  Ala.  85,  holding  specific  lien 
acquired  by  the  filing  of  a  bill  for  equitable  relief  after  the  return  of  the 
execution  unsatisfied;  Bank  of  United  States  v.  Burke,  4  Blackf.  141;  Davidson 
V.  Burke,  143  111.  139,  36  A.  S.  R.  367,  32  N.  E.  614,— holding  specific  lien  obtained 
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on  property  sought  to  be  reached,  by  filing  of  creditor's  bill  after  return  of 
execution;  Trow  v.  Lovett,  122  Mass.  671,  holding  no  lien  in  equity  obtained 
against  assignee  in  bankruptcy,  where  an  execution  was  not  first  taken  out  on 
the  judgment;  Beith  v.  Porter,  119  Mich.  366,  75  A.  S.  R.  402,  78  N.  W.  336, 
holding  filing  of  creditors'  bill  of  itself  did  not  give  complainant  lien  as  against 
other  creditors ;  Lawrence  v.  Bayard,  7  Paige,  70,  holding  a  contingent  interest  in 
shares  of  stock  not  subject  to  an  equitable  lien  until  filing  of  bill  for  equitable 
relief;  Storm  v.  Waddell,  2  Sandf.  Ch.  494,  3  Y.  Y.  Legal  Obs.  367,  holding  com- 
mencement of  suit  in  equity  by  judgment  creditor  where  execution  was  returned 
unsatisfied  gave  him  equitable  lien  upon  things  in  action;  Miller  v.  Sherry,  2 
Wall.  237,  17  L.  ed.  827;  Myrick  v.  Selden,  36  Barb.  15, — holding  commencement 
of  suit  in  equity  by  judgment  creditor  created  an  equitable  lien  in  nature  of  at- 
tachment upon  service  of  process;  Boynton  v.  Rawson,  Clarke,  Ch.  684,  holding 
the  filing  of  creditors'  bill  did  not  become  a  lien  on  judgment  debtors'  equitable 
assets,  there  being  no  service  of  process;  Spencer  v.  Spencer,  9  R.  I.  150;  Brain* 
ard  V.  Cooper,  10  N.  Y.  366;  May  v.  Bryan,  17  App.  D.  C.  392,— holding  filing  of 
judgment  creditors*  bill,  and  issue  of  process  to  reach  trust  fund  of  judgment 
debtor,  created  equitable  lien  on  such  fund;  Stewart  v.  Beale,  7  Hun,  405,  holding 
execution  delivered  to  sheriff  created  a  lien  on  judgment  debtor's  personal  property 
within  county,  although  no  actual  levy;  Kennedy  v.  McGuire,  16  Hun,  70,  hold- 
ing equitable  lien  created  on  real  estate  upon  appointment  of  receiver  and  com- 
mencement of  action  to  reach  trust  property,  execution  being  returned  un- 
satisfied ;  Claflin  V.  Gordon,  39  Hun,  64,  holding  commencement  of  action  by  judg- 
ment creditor  to  set  aside  conveyance  as  fraudulent,  after  return  of  execution  un- 
satisfied, created  equitable  lien;  Ex  parte  Waddell,  Fed.  Cas.  No.  17,027;  Kin- 
mouth  V.  White,  61  N.  J.  Eq.  358,  48  Atl.  952;  Re  Milburn,  59  Wis.  24,  17  N.  W. 
965;  Bragg  v.  Gaynor,  86  Wis.  468,  21  L.R.A.  161,  65  N.  W.  919, — on  operation 
of  creditors'  bill  as  lien. 

Cited  in  reference  note  in  90  A.  D.  295,  on  creditors*  bill  as  lien. 
Validity  of  assignment  for  creditors. 

Cited  in  reference  notes  in  27  A.  D.  207,  on  validity  of  assignment  for  benefit  of 
creditors ;  48  A.  D.  724,  on  vitiation  of  deed  of  assignment  by  reservation  of  bene- 
fit to  debtor ;  36  A.  D.  293,  on  effect  of  reservation  for  debtor's  benefit  in  deed  of 
assignment  for  creditors. 

Cited  in  notes  in  68  A.  S.  R.  94,  on  conflict  of  laws  as  to  validity  of  assignment 
for  creditors;  68  A.  S.  R.  80,  on  illegal  reservations  in  assignment  for  creditors; 
16  A.  D.  606,  on  invalidity  of  assignment  for  creditors  which  does  not  comprise 
all  of  debtor's  property;  23  A.  D.  71,  on  invalidity  of  assignment  for  creditors 
containing  reservation  for  benefit  of  debtor's  family. 
—  Effect  of  reservation  of  surplus. 

Cited  in  McFarland  v.  Birdsall,  14  Ind.  126,  holding  in  absence  of  requirement 
of  release  of  debtor  the  mere  hypothetical  reservation  of  surplus  to  debtor  would 
not  invalidate  assignment;  Muchmore  v.  Budd,  63  N.  J.  L.  369,  22  Atl.  518,  holding 
reservation  by  vendor  in  bill  of  sale  for  benefit  of  creditors,  of  surplus,  not  per  9€ 
proof  of  fraud ;  Carey  v.  Giles,  10  Ga.  9,  holding  assignment  for  payment  of  debt 
not  void  because  of  reservation  providing  for  return  of  surplus  to  assignor;  Hunt- 
ley V.  Kingman  &  Co.  162  U.  S.  627,  38  L.  ed.  640,  14  Sup.  Ct.  Rep.  688,  holding  a 
provision  in  assignment  for  certain  creditors,  reserving  surplus  to  assignor,  did 
not  render  the  assignment  void:  Claflin  v.  Isemac,  23  S.  C.  416,  holding  an  assign- 
ment for  creditor,  with  an  interest  reserved  for  assignor,  without  proviskNi  for 
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payment  of  all  hia  debts,  fraudulent;  Trumbo  v.  Hamel,  29  S.  C.  620,  8  S.  E.  83, 
holding  an  assignment  by  partnership  with  a  preference  to  creditor  taking  pro 
rata  in  full  discharge  and  the  others  ratably,  with  a  return  of  surplus  to  assignor, 
not  fraudulent  and  void. 

—  EzcessiTe  assignment. 

Cited  in  Carey  v.  Giles,  10  Ga.  9,  holding  assignment  by  insolvent  bank  for 
benefit  of  a  creditor  not  void  because  the  amount  assigned  larger  than  that 
reasonably  necessary  to  pay  debt;  Burt  v.  McKinstry,  4  Minn.  146,  Gil.  146,  77 
A.  D.  507,  holding  excess  in  value  of  property  conveyed  over  and  above  debts  and 
liabilities  ground  for  avoiding  assignment  for  creditors. 

19  AM.  DEC.   440,  SUFFERN  v.  JOHNSON,   1  PAIGE,   450. 
Control  of  courts  over  Judicial  sales. 

Cited  in  City  Bank  v.  Mclntyre,  8  Rob.   (La.)  467,  discussing  control  of  court 
over  judicial  sales. 
Sale  of  property  when  only  part  of  debt  due. 

Cited  in  Lacoss  v.  Keegan,  2  Ind.  406,  holding  entire  premises  liable  to  sale 
on  default  in  pa3rment  of  instalment  of  debt  when  property  not  susceptible  of 
division;  Gregory  v.  Campbell,  16  How.  Pr.  417,  holding  mortgaged  premises  would 
be  sold  in  one  parcel  to  satisfy  instalment  of  debt  due  on  stipulation  of  plaintiff 
to  bid  amount  of  principal  and  interest  due. 

Cited  in  reference  notes  in  77  A.  S.  R.  908,  on  foreclosure  where  only  part  of 
debt  is  due;  47  A.  D.  116,  on  sale  of  whole  property  where  only  part  of  debt  due. 

Cited  in  note  in  37  L.R.A.  747,  on  provision  for  balance  of  debt  in  decree  in 
proceedings  to  enforce  mortgage  for  part  of  debt. 

19  AM.  DEC.  442,  SWEET  v.  GREEN,  1  PAIGE,  47S. 
Rights  of  purchaser  under  judgment. 

Cited  in  reference  note  in  61  A.  D.  363,  on  rights  acquired  by  purchaser  under 
judgment. 
Inurement  of  after-acquired  title  by  estoppel. 

Cited  in  Tucker  v.  Tucker,  122  App.  Div.  308,  106  N.  Y.  Supp.  713;  House  v. 
McCormick,  67  N.  Y.  310, — holding  grantor  estopped  from  setting  up  after- 
acquired  rights  as  against  assignee  of  grantor  when  conveyance  was  made  with 
covenants  of  quiet  enjoyment;  Collins  v.  Hasbrouck,  1  Thomp.  A,  C.  36,  holding 
sublease  not  forfeited  by  fraud  of  lessee  in  obtaining  lessor's  consent  to  sublet 
when  sublessee  was  bona  fide  and  ignorant  of  fraud;  Sheridan  v.  House,  4  Abb. 
App.  Dec.  218,  4  Keyes,  669,  holding  after-acquired  title  of  grantor  and  his 
heirs  inured  to  benefit  of  purchaser  at  execution  sale;  McCusker  v.  McEvey,  10 
R.  1.  606  ( dissenting  opinion ) ,  on  operations  of  covenants  in  deed  as  an  estoppel. 
Covenants  running  with  the  land. 

Cited  in  reference  note  in  27  A.  D.  663,  on  covenants  running  with  the  land. 
Grantee  of  bona  fide  purchaser. 

Cited  in  note  in  17  A.  D.  624,  on  grantee  of  bona  fide  purchaser. 
Construction  of  deed. 

Cited  in  Thorn  v.  Newson,  64  Tex.  161,  53  A.  R,  747;  Harrison  v.  Boring,  44 
Tex.  266, — holding  in  construing  a  deed  ambiguous  as  to  its  nature,  the  circiun- 
stances  under  which  and  the  purposes  for  which  it  was  made  to  be  considered. 
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19  AM.  DEC.  444,  DURELL  t.  HALiEY,  1  PAIGE,  49S. 
Right  to  disaflirm  sale  as  fraudulent. 

Cited  in  Le  Grand  v.  Eufaula  Nat.  Bank,  81  Ala.  123,  60  A.  R.  140,  1  So.  460, 
holding  there  must  be  insolvency,  design  not  to  pay  for  goods,  and  fraudulent  con- 
cealment or  representation,  to  justify  vendor  in  disaffirming  sale  as  fraudulent, 
and  citing  annotation  also  on  this  point. 
Fraudulent  concealment  of  insolvency. 

Cited  in  Rawdon  v.  Blatchford,  1  Sandf.  Ch.  344,  holding  concealment  by  bank 
cashier  of  his  insolvency  and  defalcation  would  avoid  a  transfer  of  securities  to 
him  which  he  used  to  conceal  his  defalcation;  Nichols  v.  Pinner,  18  K.  Y.  295 
(dissenting  opinion),  on  concealment  of  insolvency  as  fraud;  Chaffee  v.  Fort,  2 
Lans.  81,  considering  when  concealment  of  insolvency  may  operate  as  fraud; 
Bienenstok  v.  Ammidown,  31  Abb.  N.  C.  400,  59  N.  Y.  S.  R.  471,  29  N.  Y.  Supp. 
593,  11  Misc.  76,  holding  plaintiffs  could  recover  deposit  made  defendant  firm  by 
partner  also  member  of  corporation  indebted  to  firm  and  which  had  fraudulently 
purchased  goods  from  plaintiff,  while  insolvent. 

Cited  in  reference  note  in  44  A.  D.  463,  as  to  when  suppression  of  truth  con- 
stitutes fraud. 

—  By  purchaser  of  goods. 

Cited  in  Stewart  v.  Emerson,  62  N.  H.  301,  5  Legal  Gaz.  313;  Stoutenbourgh  v. 
Konkle,  15  N.  J.  Eq.  33;  Thomas  v.  Snyder,  77  Hun,  366,  28  N.  Y.  Supp.  877; 
Hotchkin  v.  Third  Nat.  Bank,  127  N,  Y.  329,  27  N.  E.  1060;  Landeman  v.  Wilson, 
29  VV.  Va.  702,  2  S.  E.  203;  Henshaw  v.  Bryant,  6  111.  97,— holding  conceahnent  of 
his  insolvency  by  purchaser  of  goods  by  fraudulent  representations,  with  no  in- 
tention of  paying  for  them,  is  a  fraud,  and  the  property  does  not  pass;  Jolmson 
v.  Monell,  2  Keyes,  655,  2  Abb.  App.  Dec.  470,  holding  mere  omission  of  firm  to 
disclose  insolvency  when  buying  on  credit,  without  any  affirmative  representations 
as  to  solvency,  renders  sale  void;  Buckley  v.  Artcher,  21  Barb.  685,  considering 
when  insolvency  of  vendee  may  avoid  sale. 

Cited  in  reference  notes  in  62  A.  D.  57,  on  insolvency  of  vendee  of  chattels:  23 
A.  D.  614;  60  A.  D.  56,  on  purchaser's  concealment  of  insolvency  as  a  fraud. 

Cited  in  notes  in  28  A.  D.  486,  487,  on  title  acquired  by  fraudulent  purchaser  of 
goods;  2  L.R.A.  154,  155,  on  effect  of  fraudulent  concealment  of  insolvency  by 
purchaser  of  goods;  23  L.  ed.  U.  S.  904,  on  validity  of  sale  of  goods  on  credit  to 
insolvent  vendee. 
Protection  of  bona  fide  purchasers. 

Cited  in  reference  notes  in  83  A.  D.  122,  on  protection  of  bona  fide  purchasers 
for  valuable  consideration;  28  A.  D.  207,  on  rights  of  purchasers  with  notice  of 
fraudulent  conveyance. 

—  From  fraudulent  grantee. 

Cited  in  Rateau  v.  Bernard,  3  Blatchf.  244,  Fed.  Cas.  No.  11,579,  holding  pur- 
chaser of  property  from  fraudulent  holder  would  be  protected  when  sale  bona  fide, 
and  he  had  no  notice  of  fraudulent  or  wrongful  possession;  Hoyt  v.  Shelden,  3 
Bosw.  267,  holding  transferee  of  assignment  of  mortgage  made  by  insolvent  cor- 
poration to  assignee  obtained  good  title,  being  a  bona  fide  purchaser  without 
notice  of  insolvency;  Devoe  v.  Brandt,  53  N.  Y.  462;  Sargent  v.  Sturn,  23  Cal. 
359,  83  A.  D.  118, — ^holding  creditor  purchasing  property  of  fraudulent  vendee  at 
execution  sale  acquired  no  title  to  the  property;  Fenno  v.  Sayre,  3  Ala.  468,  re- 
fusing to  devest  bona  fide  purchaser  of  real  estate  of  title  without  reimbursement 
of  cash  paid. 
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Cited  in  reference  notes  in  26  A.  D.  532;  58  A.  8.  R.  718,— «8  to  who  is  a  bona 
fide  purchaser;  28  A.  D.  207,  on  protection  of  bona  fide  purchaser  under  fraudulent 
conveyance;  25  A.  D.  108,  on  protection  of  bona  fide  purchaser  without  notice  of 
fraud  from  one  who  was  a  party  to  the  fraud. 

Cited  in  notes  in  23  A.  D.  613;  26  A.  D.  613, — on  right  of  bona  fide  purchaser 
from  fraudulent  purchaser. 
'Who  Is  a  bona  llde  purchaser. 

Cited  in  Merritt  v.  Northern  R.  Co.  12  Barb.  605,  holding  mortgagees  of  prop- 
erty bona  fide  as  against  railroad  company  having  right  of  way  over  it  under 
unrecorded  deed,  but  in  possession,  their  mortgages  being  on  present  consideration 
and  recorded. 

Cited  in  reference  note  in  24  A.  D.  235,  on  who  are  bona  fide  purchasers. 
Purchases  in  contemplation  of  Insolvency. 

Cited  in  Baer  Sons  Grocer  Co.  v.  Williams,  43  W.  Va.  323,  27  8.  E.  345,  holding 
vendor  of  goods  had  a  prior  lien  for  the  value  of  goods  ordered,  but  not  delivered 
until  after  execution  of  trust  for  creditors. 

Cited  in  reference  notes  in  60  A.  D.  56,  as  to  whether  vendee's  intention  not 
to  pay  for  goods  was  fraud;  38  A.  S.  R.  265,  on  purchasing  goods  without  the 
ability  to  pay  as  fraudulent. 

Cited  in  note  in  14  L.R.A.  265,  on  preconceived  intention  not  to  pay  for  goods 
purchased,  as  fraud. 
Jurisdiction  of  equity  In  cases  of  frand. 

Cited  in  Taymon  v.  Mitchell,  1  Md.  Ch.  496,  holding  equity  had  the  power  to 
rescind  a  sale  of  personalty  on  grounds  of  fraud. 
Fraudulent  concealment  aa  grounds  for  avoiding  snie. 

Cited  in  Keen  v.  James,  39  N.  J.  Eq.  527,  51  A.  R.  29,  holding  sale  of  bank  stock 
by  executors  of  estate  effected  by  fraudulent  concealment  might  be  avoided  by 
vendee. 

19  AM.  DBO.  446,  SQUIRB  v.  HARDER,  1  PAIGB,  494. 
Resulting  trust  to  grantor  when  created. 

Cited  in  Lovett  v.  Taylor,  64  N.  J.  Eq.  311,  34  Atl.  896,  holding  no  trust  could 
be  implied  in  favor  of  grantor  of  land  by  deed  operating  under  the  statute  of 
uses,  which  contained  usual  declaration  of  uses  in  favor  of  grantee. 

Cited  in  reference  note  in  27  A.  D.  313,  as  to  when  resulting  trust  arises. 

Cited  in  notes  in  51  A.  D.  760;  2  L.R.A.  146,— on  resulting  trusts. 
<— BlTect  of  expressing  consideration  or  absolute  title. 

Cited  in  Eaves  v.  Vial,  98  Va.  1^4,  34  S.  E.  978;  Patton  v.  Beecher,  62  Ala. 
579, — holding  express  trust  that  grantee  of  lands  conveyed  by  absolute  deed  ex- 
pressing money  consideration  should  hold  for  use  of  grantor  could  not  be  created 
by  parol;  Russ  v.  Mebius,  16  Cal.  360;  Moore  v.  Jordan,  66  Miss.  229,  7  A.  S.  R. 
641,  3  So.  737, — ^holding  no  trust  resulted  to  grantor  in  deed  reciting  a  nominal 
consideration;  Acker  v.  Priest,  92  Iowa,  610,  61  N.  W.  235,  holding  no  resulting 
trust  created  in  favor  of  daughter  in  land  deeded  by  father  to  her  husband,  recit- 
ing a  money  consideration;  Luckhart  v.  Luckhart,  120  Iowa,  248,  94  N.  W.  461, 
holding  recitation  of  money  consideration  in  deed  from  father  to  son  prevented 
creation  of  resulting  trust  to  other  heir  in  absence  of  fraud  or  mistake;  Rogers 
V.  Ramey,  137  Mo.  598,  39  8.  W.  66,  holding  no  resulting  trusts  in  favor  of  heirs 
of  grantor  on  ground  that  grantor  had  joint  interest  with  grantee  when  deed  con- 
Am.  Dec.  Vol.  III.— 47. 
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tained  express  warranty;  Rathbun  v.  Rathbun,  6  Barb.  08,  holding  trust  could  not 
be  created  between  grantor  and  grantee  in  absolute  deed  by  evidence  of  parol 
message  sent  by  grantor  to  grantee  after  delivery  of  deed. 
Parol  trusts. 

Cited  in  note  in  10  L.R.A.  401,  on  parol  creation  of  express  trust  in  land. 
Necessity  of  conslderatioii. 

Cited  in  note  in  9  L.R.A.  414,  on  necessity  for  consideration  in  conveyance. 

After-acquired  title. 

Cited  in  reference  note  in  61  A.  D.  422,  on  effect  of  warranty  deeds  to  pass 
subsequently  acquired  title  by  way  of  estoppel. 
Part  performance  of  oral  contract. 

Cited  in  reference  note  in  62  A.  D.  296,  on  necessity  that  part  performance  be 
in  consequence  of  contract. 

Cited  in  note  in  63  A.  D.  643,  as  to  what  acts  are  part  performance  of  contract 
of  sale  of  land. 
Parol  evidence  to  vary  terms  of  instrument. 

Cited  in  Ohmer  v.  Boyer,  89  Ala.  273,  7  So.  663,  holding  parol  not  admissible  to 
show  no  consideration  for  a  deed  of  trust  from  husband  to  wife  expressing  valu- 
able consideration;  Way  v.  Mayhugh,  67  W.  Va.  176,  50  S.  E.  724,  holding  parol 
evidence  to  prove  conveyance  to  be  a  mortgage  which,  on  its  face  an  absolute 
deed,  must  be  clear  and  unquestionable. 

Cited  in  reference  note  in  90  A.  D.  270,  on  contradiction  by  parol  evidence  of 
consideration  clause  in  deed. 

Disapproved  in  Rockhill  v.  Spraggs,  0  Ind.  30,  68  A.  D.  607,  holding  parol  evi- 
dence admissible  between  privies  to  show  a  different  consideration  from  that  ex- 
pressed in  deed. 
—  Of  trust  collateral  to  deed. 

Cited  in  Whyte  v.  Arthur,  17  N.  J.  Eq.  621,  holding  parol  not  admissible  on 
part  of  mortgagor  to  prove  that  mortgage  was  made  in  trust  for  self;  Troll  v. 
Carter,  16  W.  Va.  667;  Richardson  v.  McConaughey,  65  W.  Va.  646,  47  S.  E.  287; 
Fouty  V.  Fouty,  34  Ind.  433, — holding  parol  not  admissible  to  show  deed  absolute 
on  face  was  made  in  trust  for  benefit  of  grantor. 

Cited  in  reference  note  in  90  A.  D.  271,  on  parol  evidence  to  show  that  grantee 
is  trustee  for  grantor. 
Agreement  by  husband  regarding  sale  of  wife's  property. 

Cited  in  Annan  v.  Merritt,  13  Conn.  478,  holding  equity  would  not  enforce  an 
agreement  made  by  husband  with  third  party  to  sell  hfm  wife's  lands,  made  with- 
out seemingly  any  authority  from  wife;  Park  v.  Johnson,  4  Allen,  269,  holding 
agreement  by  husband  to  convey,  with  a  release  of  wife's  dower  rights,  could  not 
affect  her  rights  without  her  consent. 

Cited  in  reference  note  in  32  A.  D.  760,  on  doctrine  that  equity  will  not  at- 
tempt to  coerce  wife  by  acting  upon  husband. 

Cited  in  note  in  24  L.R.A.  763,  on  specific  performance  against  wife  on  con- 
tract of  conveyance  by  husband. 

19  AM.  DEO.  449,  MORGAN  t.  SOHSRMERHORN,  1  PAIGE,  544. 
Equitable  relief  from  usurious  contracts. 

Cited  in  Bell  v.  Mulholland,  90  Mo.  App.  612,  enjoining  defendants  from  receiv- 
ing assignments  of  salary  to  be  due  plaintiff,  the  contract  being  void  for  usury; 
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Hudnit  T.  Nash,  16  N.  J.  £q.  560,  on  when  equity  will  relieve  from  usurious  con- 
tract. 

Cited  in  reference  note  in  54  A.  D.  88,  on  equitable  relief  from  usurious  con- 
tract. 

Cited  in  notes  in  55  A.  D.  400,  on  affirmative  relief  in  equity  against  usury; 
46' A.  S.  R.  179,  on  materiality  of  form  on  question  of  usury. 
—  Necessity  of  doing  equity  by  tendering  amount  due. 

Cited  in  Turner  v.  Merchants'  Bank,  126  Ala.  397,  28  So.  469,  holding  party 
seeking  in  equity  to  have  a  usurious  mortgage  canceled  must  first  return  the  loan 
with  interest;  Ware  v.  Thompson,  13  N.  J.  Eq.  66;  Ruddell  v.  Ambler,  18  Ark. 
369, — denying  relief  to  debtor  until  he  made  a  tender  of  the  principal  with  in- 
terest ;  Miller  v.  Ford,  1  N.  J.  Eq.  368,  sustaining  a  demurrer  to  a  bill  praying  re- 
lief from  a  usurious  mortgage  without  a  tender  of  amount  advanced  thereon; 
Williams  v.  Fitzhugh,  37  N.  Y.  444,  holding  court  would  not  direct  a  mortgage 
given  to  secure  several  notes  several  of  which  ware  void  for  usury  to  be  canceled 
without  a  payment  or  tender  of  payment  of  valid  notes;  Dawson  v.  Burrus,  73 
Ala.  Ill,  holding  defendant  setting  up  usury  in  the  mortgage  debt  in  action  to 
foreclose  not  compelled  to  pay  interest;  Phelps  v.  Pierson,  1  G.  Greene,  121,  a 
creditor  before  seeking  to  obtain  a  decree  upon  a  bill  disclosing  usury  should 
allege  therein  a  willingness  to  abandon  usurious  portion  thereof. 
Usnriousness  of  contract  with  fictitious  principal. 

Cited  in  Bishop  v.  Exchange  Bank,  114  Ga.  962,  41  S.  £.  43,  holding  contract  to 
pay  off  a  note  held  by  lender,  the  maker  of  which  was  insolvent,  and  borrower 
under  no  obligation  to  pay  as  a  condition  precedent  to  making  the  loan,  usurious; 
Schermerhom  v.  American  L.  Ins.  &  T.  Co.  14  Barb.  131,  holding  a  loan  of  bonds 
bearing  interest,  with  a  face  value  considerably  greater  than  could  be  realized  in 
cash,  was  void  for  usury;  Fitzsimons  v.  Baum,  44  Pa.  32,  holding  a  contract 
usurious  which  compelled  a  party,  to  secure  the  loan,  to  purchase  property  he  did 
not  want  at  an  exorbitant  price  besides  the  legal  interest;  Dowdall  v.  Lienox,  2 
Edw.  Ch.  267,  holding  the  adding  of  an  old  indebtedness  to  amount  to  be  secured 
by  a  bond  did  not  render  the  new  contract  usurious. 
"When  usury  a  defense. 

Cited  in  reference  note  in  32  A.  D.  718,  as  to  when  usury  is  available  as  a  de- 
fense. 

Cited  in  note  in  22  A.  R.  293,  as  to  who  may  set  up  defense  of  usury. 
Necessity  of  offering  equity. 

Cited  in  Farmers'  Loan  &  T.  Co.  v.  Denver,  L.  &  G.  R.  Co.  60  C.  C.  A.  588,  126 
Fed.  46,  holding  it  necessary  that  mortgagee  seeking  to  enforce  a  conveyance  of 
legal  title  under  clause  to  that  effect  must  satisfy  equities  of  subsequent  mort- 
gagor. 

19  AM.  DEC.  452,  RE  MIDDLE  DIST.  BANK,  1  PAIGE,  585. 
Set-off  generally. 

Cited  in  reference  notes  in  26  A.  D.  710,  on  law  of  set-off;  43  A.  D.  159,  on  set- 
off in  equity. 

Right   of   set-off   as   affected   by   appointment   of   receiver. 

Cited  in  Citizens'  Bank  v.  Kendrick,  92  Tenn.  437,  36  A.  S.  R.  96,  21  8.  W.  1070, 
holding  right  of  equitable  set-off  not  affected  by  assignment  for  creditors; 
Barbour  v.  National  Exch.  Bank,  50  Ohio  St.  90,  20  L.R.A.  192,  33  N.  E.  542, 
holding  appointment  of  receiver  for  insolvent  company  did  not  affect  bank's 
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right  to  Bet-ofI,  as  against  debt  du6  company,  judgments  obtained  against  it  on 
over-due  notes. 

Cited  in  reference  note  in  36  A.  S.  R.  100,  on  effect  of  appointment  of  bank  re- 
ceiver on  right  of  set-off. 

Cited  in  note  in  23  L.RJL.  dlZ,  on  right  to  set  off  insolvent's  obligation  upon 
claim  in  hands  of  receiver. 
Claims  which  may  be  set  off  against  insolTents. 

Cited  in  Hepburn  v.  Montgomery,  5  N.  Y.  Civ.  Proc.  Rep.  244,  allowing  insur 
ance  agent  to  set  off  against  action  by  receiver  of  the  insolvent  company  to  fore 
close  mortgage,  amount  due  him  as  salary  determined  after  appointment  of  re 
ceiver;  Pardo  v.  Osgood,  2  Abb.  Pr,  N.  S.  366,  holding  obligation  of  insurer  on 
his  premium  note  could  not  be  set  off  against  his  claim  against  company  for  a 
loss,  after  insolvency  of  company. 

Cited  in  note  in  17  L.R.A.  456,  on  effect  of  immaturity  of  claim  owing  to  in- 
solvent on  right  of  set-off. 
—  Against  insolvent  banks. 

Cited  in  Clarke  v.  Hawkins,  5  R.  I.  219,  allowing  debtor  of  insolvent  bank  to  set 
off,  as  against  debt,  claims  due  him  from  bank  at  time  of  insolvency;  Van 
Wagoner  v.  Paterson  Gaslight  Co.  23  N.  J.  L.  283,  holding  debtor  of  insolvent 
bank  might  set  off  against  his  indebtedness  his  deposit  in  the  bank  and  bills  of 
the  bank  bona  fide  received  by  him  before  the  failure;  Thompson  v.  Union  Trust 
Co.  130  Mich.  608,  97  A.  S.  R.  494,  90  N.  W.  294,  holding  depositor  might  set  off 
amount  standing  to  his  credit  when  bank  became  insolvent  against  his  notes  pay- 
able to  bank,  and  not  then  due ;  New  Amsterdam  Sav.  Bank  v.  Tartter,  4  Abb.  N. 
C.  216,  54  How.  Pr.  385,  holding  same  as  to  depositor  who  had  given  his  bond  and 
mortgage  to  the  bank;  Balch  v.  Wilson,  25  Minn.  299,  33  A.  R.  467,  holding  joint 
note  due  and  belonging  to  bank  against  defendants  could  not  be  made  subject  of 
equitable  set-off  in  their  favor  against  notes  against  bank  and  other  insolvent 
makers;  Pendergast  v.  Greenfield,  40  Hun,  494,  10  N.  Y.  Civ.  Proc.  Rep.  231,  hold- 
ing  in  action  brought  against  one  as  trustee  he  might  set  up  a  demand  due  him  in- 
dividually from  a  bank  of  which  plaintiff  is  receiver. 

Cited  in  notes  in  2  L.R.A.  273,  on  right  of  debtor  of  insolvent  bank  to  set  off 
demand;  47  A.  S.  R.  685,  on  insolvency  as  affecting  set-off  against  bank;  47  A. 
S.  R.  142,  on  right  of  set-off  against  receiver  or  assignee  of  insolvent  bank. 
Right  of  indorser  to  set-off. 

Cited  in  American  Bank  v.  Wall,  66  Me.  167,  holding  bills  held  by  indorser  of 
note  when  bank  became  insolvent  might  be  set  off  against  the  action  of  receiver  of 
bank  on  note;  Yardley  v.  Clothiers,  17  L.R.A.  462,  2  C.  C.  A.  349,  3  U.  S. 
App.  207,  61  Fed.  506  (affirming  49  Ted.  337,  29  W.  N.  C.  305,  1  Pa.  Dist 
R.  46),  holding  indorser  of  note  discounted  by  national  bank,  which  becomes  in- 
solvent, might  set  off  deposit  in  bank  against  note  even  though  it  did  not  mature 
until  after  failure;  Stephens  v.  Schuchmann,  32  Mo.  App.  333,  holding  indorser  of 
note  could  not  set  off  his  claim  for  money  deposited  against  suit  on  note  by  re- 
ceiver of  insolvent  bank. 
Right  to  set  off  bills  obtained  after  stoppage  of  payment. 

Cited  in  Diven  v.  Phelps,  34  Barb.  224;  Exchange  Bank  v.  Knox,  19  Gratt.  739; 
Farmers'  Bank  v.  Willis,  7  W.  Va.  31;  Stone  v.  Dodge,  96  B4ich.  614.  21  L.RA. 
280,  66  N.  W.  75, — ^holding  in  action  by  receivers  of  insolvent  bank  to  recover  a 
sum  due  at  date  of  suspension,  defendant  could  not  set  off  certificate  of  deposit 
procured  by  him  from  creditor  of  bank  after  suspension. 
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Cited  in  note  in  21  LJLA.  282,  on  right  to  let  off,  against  insolvent  bank, 
bank  bills  pnrobased  after  insolvency. 
Right  of  seoondary  party  to  set-off. 

Cited  in  Mattingly  v.  Sutton,  19  W.  Va.  19,  holding  surety,  having  paid  or  dis- 
charged his  liability  as  surety,  might  set  off  as  against  debt  due  by  him  to  princi- 
pal such  payment  when  equal  to  or  greater  than  the  indebtedness. 

19  AM.  BBC.  454,  BDMESTON  t.  LYDE,  1  PAIGE,  6S7. 
Parties  to  creditors'  suit. 

Cited  in  reference  notes  in  60  A.  8.  R.  608,  on  necessary  parties  to  creditors' 
suit;  25  A.  D^  108,  on  joinder  of  creditors  in  action  to  vacate  a  fraudulent  con- 
veyance. 

Cited  in  note  in  90  A.  D.  292,  on  assignee  as  necessary  party  to  creditors' 
suit. 
—  Parties  plaintiff. 

Cited  in  Brown  v.  Bates,  10  Ala.  432,  holding  that  several  plaintiffs  having  dis- 
tinct judgments  with  execution  returned  unsatisfied  might  join  in  filing  creditors' 
bill  to  reach  property  of  debtor;  Conro  v.  Port  Henry  Iron  Co.  12  Barb.  27, 
holding  different  creditors  of  corporation  having  common  interest  in  relief  sought 
might  unite  in  same  creditors'  bill ;  Mebane  v.  Layton,  86  N.  C.  671,  holding  cred- 
itors affected  by  fraud  of  common  debtor  in  conveyance  of  his  property  might 
join  in  one  action  to  subject  same  to  payment  of  debts;  Wakeman  v.  Grover,  4 
Paige,  23,  holding  it  unnecessary  that  judgment  creditor  who  has  exhausted 
remedies  at  law  join  similar  creditors  in  suit  to  reach  equitable  assets  of  debtor; 
O'Brien  v.  Browning,  49  How.  Pr.  109,  on  parties  to  creditors'  suit;  Mattison  v. 
Demarest,  19  Abb.  Pr.  356,  1  Robt.  717,  on  when  creditors  may  be  joined  in 
creditors'  suit;  Claflin  v.  Gordon,  39  Hun,  64;  Chase  v.  Searles,  45  N.  H.  611, — 
on  who  may  be  parties  in  suit  in  equity  to  reach  debtor's  estate. 

Cited  in  notes  in  58  A.  D.  641,  on  creditor's  right  to  file  bill  in  his  own  name, 
or  in  behalf  of  himself  and  other  creditors;  90  A.  D.  291,  on  right  of  creditors 
by  several  judgments  to  join  in  creditors'  bill. 

Distinguished  in  Bryant  v.  Russell,  23  Pick.  608,  holding  creditor  seeking  in 
equity  to  reach  an  assignment  on  trust  for  benefit  of  creditors  must  join  all  other 
scheduled  creditors  whose  claims  were  unsatisfied;  Wheeler  v.  Wheedon,  9  How. 
Pr.  293,  holding  creditors  who  were  first  in  equity  but  for  the  purpose  of  affirm- 
ing an  assignment  not  entitled  to  come  in  on  a  decree  setting  aside  the  assign- 
ment. 
Creditors  coming  In  as  new  parties. 

Cited  in  Lalbnan  v.  Hovey,  92  Hun,  419,  36  N.  T.  Supp.  662,  holding  new 
parties  might  be  admitted  on  order  of  court  by  consent  of  plaintiffs  named  with- 
out its  appearing  in  complaint  and  summons ;  Jones  v.  Davenport,  45  N.  J.  Eq.  77, 
17  Atl.  570,  on  admission  of  creditors  as  cocomplainants  in  creditors'  suit  already 
commenced. 
BUI  to  reach  debtor's  equitable  estate. 

Cited  in  Jenks  v.  Horton,  114  Mich.  48,  72  N.  W.  20,  holding  creditor  having  no 
judgment  or  decree  of  personal  nature  against  debtor  could  not  maintain  a  bill  to 
subject  equitable  interests;  Bay  State  Iron  Co.  v.  Goodall,  39  N.  H.  223,  76  A.  D. 
219,  holding  creditor  with  execution  returned  unsatisfied  might  maintain  bill  for 
discovery  of  debtor's  estate;  Arlington  State  Bank  v.  Paulsen,  67  Neb.  717,  78  N. 
W.  303,  holding  district  courts  had  power  to  compel  the  interest  of  beneficiary  of 
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trust  property  to  be  applied  to  payment  of  debts  due  judgment  creditor;  Wat- 
son V.  Le  Row,  6  Barb.  481,  holding  a  conveyance  on  trust  by  debtor  for  wife 
such  an  equitable  interest  that  might  be  reached  by  judgment  creditors  by  credit- 
ors' bill;  Smith  t.  Millett,  12  R.  I.  59,  holding  bill  in  equity  would  lie  to  give 
creditors  who  had  exhausted  their  remedy  at  law  a  lien  on  dividends  of  nonreleas- 
ing  creditors  in  hands  of  assignee;  Shainwald  v.  Lewis,  6  Fed.  766,  holding  bill 
would  lie  in  equity  to  discover  pr«-perty  fraudulently  secreted  and  transferred 
when  judgment  had  been  obtained  and  execution  returned  unsatisfied;  Farnham 
V.  Campbell,  10  Paige,  508,  creditors'  bill  would  lie  to  reach  rents  and  profits  of 
real  estate  of  judgment  debtor,  on  return  of  execution  unsatisfied;  Owen  v. 
Dupignac,  9  Abb.  Pr.  180,  allowing  order  for  examination  of  judgment  debtor  upon 
showing  in  affidavit  that  execution  was  returned  unsatisfied;  Steward  y.  Stevens, 
Harr.  Ch.  (Mich.)  169,  sustaining  a  demurrer  to  a  creditors'  bill  filed  before  the 
return  day  of  the  execution,  although  execution  already  returned  "unsatisfied;" 
Feldenheimer  v.  Tressel,  6  Dak.  265,  43  N.  W.  94;  Shields  v.  Keys,  24  Iowa,  298; 
Pritz  V.  Jones,  117  App.  Div.  643,  102  N.  Y.  Supp.  549;  Durant  v.  Albany  County, 
26  Wend.  66;  Galveston,  H.  &  S.  A.  R.  Co.  v.  McDonald,  53  Tex.  510;  Ex  parte 
Hardy,  68  Ala.  303  (dissenting  opinion),  on  jurisdiction  of  equity  to  reach 
debtor's  property. 

Cited  in  reference  notes  in  36  A.  D.  45,  on  jurisdiction  of  equity  to  enforce 
creditors'  demand;  78  A.  D.  458,  on  what  is  necessary  to  maintain  creditors' 
bill;  90  A.  D.  288,  on  necessity  of  return  of  execution  nulla  bona  before  com- 
mencement of  creditors'  suit;  34  A.  D.  368,  on  necessity  of  judgment  creditor 
showing  exhaustion  of  legal  remedies  before  resorting  to  equity. 

Cited  in  notes  in  1  L.R.A.  369,  on  equity's  aid  to  judgment  creditor;  25  A.  D. 
313,  on  creditors'  right  to  resort  to  equity  to  reach  assets;  63  L.R.A.  680,  082,  on 
equitable  remedy  to  subject  choses  in  action  to  judgment  after  return  of  no 
property  found;  8  L.R.A.  623,  on  jurisdiction  of  chancery  to  assist  judgment 
creditor  to  reach  and  apply  property  not  subject  to  execution  at  law. 

Distinguished  in  McKibben  v.  Barton,  1  Mich.  213,  holding  creditors'  bill  filed 
after  return  of  execution  unsatisfied,  to  set  aside  conveyance  and  reach  equitable 
assets,  could  not  be  sustained,   the  debtor  having  no  longer  any  equity  to  be 
reached. 
Creation  of  specific  lien  on  debtor*8  equitable  estate. 

Cited  in  Storm  v.  Waddell,  2  Sandf.  Ch.  494,  3  N.  Y.  Leg.  Obs.  367;  Ocean  Nat 
Bank  v.  Olcott,  46  N.  Y.  12;  Blake  v.  Bigelow,  5  Ga.  437, — holding  judgment 
creditor  did  not  obtain  a  specific  lien  upon  equitable  estate  of  debtor  by  return 
of  execution  unsatisfied,  but  by  commencement  of  suit  in  equity  after  return  of 
execution;  May  v.  Bryan,  17  App.  D.  C.  392;  Myrick  v.  Selden,  36  Barb.  15; 
Young  V.  Clapp,  40  111.  App.  312, — holding  filing  of  creditors'  bill  and  service  of 
process  created  specific  lien  in  equitable  assets  superior  to  rights  of  interveners; 
Becker  v.  Torrance,  31  N.  Y.  631,  holding  institution  of  supplementary  proceed- 
ings by  judgment  creditor  on  return  of  execution  unsatisfied  did  not  create  a 
lien  as  against  other  creditors  who  had  discovered  property  liable  to  execution; 
Re  Hinds,  3  Nat.  Bankr.  Reg.  351,  Fed.  Cas.  No.  6,516,  denying  right  of  creditors 
to  lien  on  real  estate  by  mere  entry  of  judgment  and  execution  issued ;  Tomlinson 
&  W.  Mfg.  Co.  V.  Shatto,  34  Fed.  380,  holding  commencement  of  supplementary 
proceedings  upon  return  of  execution  unsatisfied  gave  judgment  creditor  lien  on 
equitable  assets  of  debtor  disclosed;  Talcott  v.  Thomas,  50  N.  Y.  S.  R,  621  21 
N.  Y.  Supp.  1064,  commencement  of  action  by  creditors'  bill  to  set  aside  fraudu- 
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lent  oonveyanoe  by  judgment  debtor  gave  judgment  creditor  equitable  lien  on 
assets  of  assigned  estate;  Marshall  t.  United  States  Trust  Co.  42  Misc.  306,  86 
N.  Y.  Supp.  617,  commencement  of  suit  by  judgment  creditor  to  reach  income  of 
trust  fund  created  an  equitable  lien  in  his  favor;  Knower  v.  Central  Nat.  Bank, 
124  N.  Y.  562,  21  A.  S.  R.  700,  27  N.  E.  247;  Re  Milbum,  69  Wis.  24,  17  N.  W. 
965;  Bragg  v.  Gaynor,  85  Wis.  468,  21  L.R.A.  161,  55  N.  W.  919;  M'Cutchen  v. 
Miller,  31  Miss.  65  (dissenting  opinion),— on  whom  creditor  obtains  specific  lien 
on  debtor's  equitable  estate;  Greenwood  v.  Brodhead,  8  Barb.  693,  on  how 
judgment  creditor  may  acquire  lien  on  property. 

Cited  in  reference  note  in  90  A.  D.  296,  on  creditors'  bill  as  lien. 

Distinguished  in  Fisher  v.  Western  Carolina  Bank,  132  N.  C.  769,  44  S.  E.  601, 
holding  commencement  of  suit  by  creditors  for  themselves  and  all  other  creditors 
to  set  aside  a  fraudulent  deed  of  assignment  by  bank  did  not  create  a  lien  in 
their  favor,  not  increasing  the  assets  of  corporation;  Spencer  v.  Spencer,  9  R.  I. 
150,  holding  filing  of  petition  for  divorce  and  alimony  did  not  create  a  lien  on 
property  described  therein  as  against  attaching  creditors  of  husband. 
Effect  of  subsequent  bankruptcy  or  assignment  by  debtor  on  specific  lien 
acquired  by  creditor. 

Cited  in  Iselin  v.  Goldstein,  35  Misc.  489,  71  N.  Y.  Supp.  1069;  Doyle  v.  Heath, 
22  R.  I.  213,  47  Atl.  213, — holding  bill  in  equity  to  reach  stock  fraudulently  trans- 
ferred, commenced  four  months  before  petition  filed  in  bankruptcy,  gave  judgment 
creditor  lien  as  against  trustee  in  bankruptcy;  Pool  v.  Ragland,  57  Ala.  414,  hold- 
ing paramount  lien  created  by  bill  filed  to  reach  and  condemn  property  not  dis- 
turbed by  subsequent  bankruptcy  of  debtor,  the  proceedings  having  been  com- 
menced six  months  before  bankruptcy;  Trow  v.  Lovett,  122  Mass.  571,  holding 
judgment  creditor  who  had  not  taken  out  execution  on  judgment  did  not,  by  filing 
bill  in  equity  to  reach  land  fraudulently  conveyed  by  debtor,  obtain  a  lien  as 
against  assignee  in  bankruptcy. 

Distinguished  in  Ex  parte  Waddell,  Fed.  Cas.  No.  17,027,  holding  filing  of 
creditors'  bill  gave  no  lien  when  debtor  subsequently  obtains  decree  in  bank- 
ruptcy. 
Priority  of  liens  among  creditors. 

Cited  in  George  v.  St.  Louis  Cable  &  W.  R.  Co.  44  Fed.  117;  Kelly  v.  Turner,  74 
Ala.  613, — jolding  among  judgment  creditors  who  had  exhausted  their  legal 
remedies,  the  first  filing  his  bill  for  equitable  relief  acquired  a  paramount  lien; 
United  States  Bank  v.  Burke,  4  Blackf.  141 ;  Koechl  v.  Leibinger  &  O.  Brewing  Co. 
26  App.  Div.  573,  50  N.  Y.  Supp.  568;  Metcalf  v.  Del  Valle,  64  Hun,  245,  19  N. 
Y.  Supp.  16;  Clark  v.  Figgins,  31  W.  Va.  156,  13  A.  S.  R.  860,  5  S.  E.  643; 
Freedman's  Sav.  &  T.  Co.  v.  Earle,  110  U.  8.  710,  28  L.  ed.  301,  4  Sup.  Ct.  Rep. 
226;  Lyon  v.  Robbins,  46  111.  276, — holding  judgment  creditor  who  first  com- 
menced suit  in  equity  to  reach  property  fraudulently  conveyed  had  the  paramount 
lien;  Bridgman  v.  McKissick,  15  Iowa,  260;  Rappleye  v.  International  Bank,  93 
111.  396, — holding  the  lien  of  a  junior  judgment  creditor  who  first  filed  his  bill  in 
equity  to  have  a  deed  of  trust  set  aside  as  fraudulent  had  a  superior  lien  to  that 
of  a  senior  judgment  creditor;  Hancock  v.  Wooten,  107  N.  C.  9,  11  L.R.A.  466,  12 
S.  E.  199,  holding  creditors'  bill  brought  to  reach  property  of  debtor  fraudulently 
conveyed  gave  the  plaintiff  a  preference  by  way  of  equitable  lien  over  other  judg- 
ment creditors;  Babbington  v.  Washington  Brewery  Co.  13  App.  D.  C.  527,  holding 
same  as  to  bill  by  judgment  creditor  to  reach  equitable  interest  in  mortgaged 
chattels;  Clafiin  v.  Gordon,  39  Hun,  54,  holding  lien  acquired  by  plaintiffs  first 
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oommencing  action  superior  to  that  acquired  by  subsequently  obtaining  judgments 
and  becoming  parties;  Jones  y.  Fayerweather,  46  N.  J.  Eq.  237,  19  Atl.  22; 
Hammond  v.  Hudson  River  Iron  &  Mach.  Co.  20  Barb.  378;  McElwain  v.  Willis,  9 
Wend.  648;  First  Nat.  Bank  v.  Shuler,  163  N.  Y.  163,  60  A.  S.  R.  601,  47  N.  E. 
262;  Maguire  ▼.  Spaulding,  194  Mass.  601,  80  N.  E.  687,— on  when  judgment 
creditor  entitled  to  priority. 

Cited  in  note  in  17  L.R.A.  346,  on  priority  as  to  proceeds  of  creditors'  bills. 

Distinguished  in  Kinmouth  ▼.  White,  61  N.  J.  Eq.  368,  holding  priorities  of 
judgment  creditors  in  property  fraudulently  conveyed  were  in  order  of  levies,  and 
not  in  order  of  commencing  suit  to  set  aside  conveyance,  the  assets  being  legal; 
Voorhees  v.  Seymour,  26  Barb.  669,  holding  judgment  creditor  conmiencing 
supplementary  proceedings  and  receiving  order  for  examination  of  debtor  did  not 
acquire  prior  lien  on  his  equitable  assets. 

Fraudulent  assignee  or  transferree  as  defendant  to  creditors'  suit. 

Cited  in  Olney  v.  Tanner,  10  Fed.  101,  affirming  necessity  of  joining  fraudulent 
assignee  in  suit  against  judgment  debtor  to  reach  property  fraudulently  assigned ; 
Field  V.  Sands,  8  Bosw.  686,  holding  in  creditors'  suit  against  judgment  debtor  to 
set  aside  assignment  of  property,  assignee  necessary  party  to  suit  to  create  lien 
on  assigned  property;  Green  v.  Hicks,  1  Barb.  Ch.  309,  holding  that  when  prop- 
erty fraudulently  assigned  by  debtor  is  not  in  his  possession  so  as  to  come  into 
control  of  receiver,  grantee  should  be  joined  as  party;  Burtus  v.  Tisdall,  4  Barb. 
671,  holding  value  of  goods  fraudulently  assigned  might  be  recovered  by  judg- 
ment creditors  in  equity  when  assignee  joined  in  suit;  Smith  v.  Ford,  48  Wis.  116, 
2  N.  W.  134,  holding  in  suit  by  judgment  creditor  against  grantor  of  a  trust  and 
cestui  que  trutt  to  set  aside  mortgage  given  to  trustee  after  deed  of  trust,  non- 
joinder of  trustee  as  defendant  did  not  disable  court  to  take  jurisdiction. 
—  Debtor  as  defendant. 

Cited  in  Miller  v.  Hall,  8  Jones  &  S.  262,  holding  judgment  debtor  necessary 
party  to  action  on  nature  of  creditors'  bill  to  reach  proceeds  of  assigned  mortgage 
not  reachable  at  law. 
Property  which  may  be  sold  nnder  decree  of  equity. 

Cited  in  Fulghum  v.  Cotton,  3  Tenn.  Ch.  296;  Stark  v.  Cheathem,  2  Tenn.  Ch. 
300, — holding  equity  of  redemption  or  mortgaged  property  subject  to  sale;  Mills 
V.  Morris,  Hoffm.  Ch.  419,  holding  interest  of  a  debtor  in  a  settlement  made  on 
his  wife  might  be  sold;  Pendleton  v.  Perkins,  49  Mo.  666,  holding  money  of  ab- 
sconding debtor  in  city  treasury  might  be  reached  by  bill  in  equity;  Stephens  v. 
Cady,  14  How.  628,  14  L.  ed.  628,  holding  that  a  copyright  might  be  seized  and 
made  the  subject  of  sale;  Ager  v.  Murray,  106  U.  S.  126,  26  L.  ed.  942,  holding 
same  of  patent  right;  Congden  v.  Lee,  3  Edw.  Ch.  304,  denying  equitable  relief 
to  judgment  creditor  in  the  way  of  receiving  rents  of  real  estate  when  real  estate 
might  be  reached  at  law ;  Hoyt  v.  Thompson,  6  N.  Y.  320,  confirming  sale  of  choses 
in  action  under  judicial  order  by  receiver  of  corporation  for  benefit  of  creditors; 
Lewis  V.  Leak,  9  Qa.  96,  holding  creditor  entitled  to  bill  to  reach  his  insolvent 
debtor's  share  in  a  partnership  settlement. 

Cited  in  reference  note  in  26  A.  S.  R.  337,  on  what  property  is  subject  to 
creditors'  bill. 

Cited  in  notes  in  90  A.  D.  294,  as  to  property  which  may  be  reached  in 
creditors'  suit;  14  A.  D.  542,  on  choses  in  action  subject  to  creditors*  bill. 

Disapproved  in  Creswell  v.  Smitli,  2  Tenn.  Ch.  416,^  denying  right  of  chancery 
to  compel  judgment  debtor  to  turn  over  government  bonds  to  receiver  to  satisfy 
debt  of  judgment  creditors. 
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Jurisdiction  of  equity  to  sell  for  creditor's  benefit. 

Cited  in  Chautauque  County  Banlc  ▼.  White,  6  N.  Y.  236,  57  A.  D.  442;  Hunt 
y.  Knox,  34  Miss.  665, — holding  equity  having  taken  jurisdiction  at  instane<»  of 
judgment  creditor  to  set  aside  fraudulent  conveyanoe  would  grant  full  relief  by 
decreeing  sale  of  property  for  payment  of  debt;  Mississippi  Mills  v.  Cohn,  150  U. 
S.  202,  37  L.  ed.  1052,  14  Sup.  Ct.  Rep.  75,  holding  creditors'  bill  to  reach  prop- 
erty fraudulently  standing  in  name  of  third  party  to  payment  of  judgments  is 
within  jurisdiction  of  Federal  court  sitting  as  court  of  equity;  Chautauque 
County  Bank  ▼.  White,  6  Barb.  589,  holding  chancery  had  no  power  by  statutory 
enactment  to  order  real  estate  of  judgment  debtor  sold  to  satisfy  judgment; 
Dawley  t.  Brown,  66  Barb.  107,  holding  sale  of  real  estate  by  deed  thereof  by 
referee  under  authority  of  equity  in  action  setting  aside  conveyance  as  fraudu- 
lent, void. 
Right  of  Junior  lienor  to  redeem. 

Cited  in  Hays  v.  Cornelius,  3  Tenn.  Ch.  461,  holding  second  mortgagee  entitled 
to  redeem  from  prior  liens  and  to  an  order  for  sale  to  reimburse  him  and  to  pay 
his  debt. 

Assignees  of  delHors. 

Cited  in  Cumming  v.  Egerton,  9  Bosw.  684,  on  status  of  receiver  as  assignee 
of  debtor. 

Nature  of  creditors'  suits. 

Cited  in  Fassett  v.  Tallmadge,  18  Abb.  Pr.  48,  on  distioction  between  bills  to 
assert  superior  equities  and  bills  to  secure  equality  in  distribution  of  eqiutable 
funds. 

Rights  of  creditor  commencing  suit. 

Cited  in  Tremain  v.  Guardian  Mut.  L.  Ins.  Co.  11  Hun,  286,  holding  creditor 
commencing  suit  in  behalf  of  himself  and  other  creditors  may  discontinue  suit 
at  any  time  before  judgment,  without  consent  of  other  creditors. 
Doctrine  of  lis  pendens. 

Cited  in  notes  in  2  L.R.A.  50,  on  prosecution  of  lis  pendens  as  notice;  56  A.  S. 
R.  873,  on  necessity  of  prosecuting  suit  with  reasonable  diligence  to  operation 
of  law  ol  lis  pendens. 
Effect  of  appointing  receiver. 

Cited  in  reference  note  in  38  A.  D.  558,  on  effect  of  order  appointing  receiver 
to  vest  title  to  personal  property  in  him  before  assignment  by  debtor. 

19  AM.  DEC.  459,  JOHNSON  T.  PINNBY,  1  PAIGE,  646.  ' 
Rights  of  party  In  contempt  of  court. 

Cited  in  Brinkley  v.  Brinkley,  47  N.  Y.  40;  Rogers  v.  Paterson,  4  Paige,  450, 
holding  party  on  contempt  could  not  apply  to  court  for  favor  until  he  had  com- 
plied with  the  former  order  of  court  which  he  had  disobeyed;  Robinson  v.  Owen, 
46  N.  H.  38,  holding  failure  of  defendant  to  pay  costs  imposed  by  court  for  not 
complying  with  its  order  sufficient  grounds  for  refusal  to  hear  him  on  question  of 
damages;  Ellingwood  v.  Stevenson,  4  Sandf.  Ch.  366,  holding  party  in  contempt 
of  court  for  not  answering  would  not  be  heard  on  motion  to  open  the  default; 
Krom  V.  Hogan,  4  How.  Pr.  225,  2  Code  Rep.  144,  refusing  to  vacate  an  injunction, 
defendant  being  in  contempt  for  disobeying  it;  Michel  v.  O'Brien,  6  Misc.  408,  27 
N.  Y.  Supp.  173,  holding  disobedience  of  defendant  may  be  considered  by  court, 
on  application  to  dissolve  an  injunction  addressed  to  favor  of  court;  Hovey  v. 
Elliott,  167  U.  S.  409,  42  L.  ed.  215,  17  Sup.  Ct.  Rep.  841,  holding  court  had  not 
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power  to  order  answer  of  defendant  stricken  out,  and  decree  entered  against  him, 
because  guilty  of  contempt  by  neglecting  to  pay  money  subject  of  controversy 
into  court. 

Cited  in  reference  notes  in  33  A.  S.  R.  302,  on  right  of  defendant  in  contempt 
to  make  defense;  53  A.  D.  737,  on  right  of  party  in  contempt  to  favor,  not  matter 
of  strict  right. 

Cited  in  note  in  8  L.R.A.  686,  on  summary  punishment  for  contempt  of  court 

Distinguished  in  Field  v.  Hunt,  22  How.  Pr.  329,  13  Abb.  Pr.  320,  granting 
motion  of  defendant  in  contempt  for  violating  injunction,  to  dissolve  same  on  pay- 
ment of  costs  of  plaintiff,  who  was  not  entitled  to  injunction;  Kahler  v.  Dobber- 
puhl,  66  Wis.  497,  14  N.  W.  631,  holding  party  violating  injunction  had  right 
to  demand  hearing  on  regularity  and  propriety  of  issuing  the  same. 
Motions  combining  several  successive  objects. 

Cited  in  Hawkins  v.  Hawkins,  1  Mich.  N.  P.  10,  holding  vacation  of  order 
setting  aside  of  default,  and  leave  to  answer,  properly  combined  in  one  motion. 

19  AM.  DEO.  461,  MUMFORD  v.  BROWN,  1  WEND.  52. 
Cotenants'  rights  as  to  possession. 

Cited  in  McGarrell  v.  Murphy,  1  Hilt.  132,  holding  possession  of  one  cotenant 
not  unlawful  unless  other  is  prevented  from  occupying;  King  v.  Phillips,  1  Lans. 
421,  on  same  point. 

Distinguished  in  Carpentier  v.  Webster,  27  Cal.  624,  denying  right  in  cotenants 
to  occupy  conunon  estate  in  severalty  before  partition. 
Holding  over  under  lease  from  cotenants. 

Cited  in  McKay  v.  Mumford,  10  Wend.  361,  holding  that  a  holding  over  under 
a  lease  from  one's  cotenant  is  presumed  to  be  under  prior  title  so  as  not  to  create 
liability  for  use. 

Cited  in  note  in  28  L.R.A.  862,  on  position  of  cotenant  holding  over  as  to 
liability  to  account  for  use  and  occupation  and  rents  and  profits. 

Distinguished  in  Valentine  v.  Healey,  86  Him,  269,  33  N.  Y.  Supp.  246,  pre- 
suming that  firm  of  which  one  cotenant  was  member  held  over  under  the  lease. 
Remedy  of  ousted  cotenant. 

Cited  in  Beach  v.  Child,  13  Wend.  343,  on  maintenance  of  ejectment  by  co- 
tenant  ousted  from  possession. 

Cited  in  notes  in  60  A.  S.  R.  846,  846,  on  forcible  entry  and  detainer  between 
cotenants;  10  L.R.A.(N.S.)  213,  on  trespass  quare  cUtusum  f regit  by  tenant  in 
common  of  realty  against  cotenant. 

19  AM.  DEC.  462,  HAWKINS  v.  ROCHESTER,  1  WEND.  53. 
Discontinuance  of  condemnation  proceedings. 

Cited  in  People  ex  rel.  Green  v.  Syracuse,  20  How.  Pr.  491,  holding  confinnation 
of  award  passes  title  so  as  to  abrogate  councirs  power  to  discontinue  proceedings 
for  laying  out  of  street;  Re  Anthony  Street,  20  Wend.  618,  32  A.  D.  608,  holding 
property  owners  cannot  insist  on  continuance  under  same  proceedings  until 
confirmation  of  the  award;  People  ex  rel.  Dikeman  v.  Brooklyn,  1  Wend.  318,  19 
A.  D.  602,  refusing  mandamus  to  compel  trustees  to  obtain  confirmation  of  an 
award  under  same  proceedings;  Re  Rhinebeck  &  C.  R.  Co.  67  N.  Y.  242,  denying 
right  in  railroad,  under  it's  charter,  to  abandon  after  confirmation  of  appraisal; 
Stacey  v.  Vermont  C.  R.  Co.  27  Vt.  39,  holding  delivery  of  possession  and  pay- 
ment of  money  passes  title  under  charter  of  railroad,  so  as  to  allow  discontinu- 
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4uice  up  to  that  time;  Beveridge  v.  West  Chicago  Park,  7  111.  App.  460,  holding 
same  under  act  for  oondemnation  for  park  purposes. 
Testing  of  award  of  damages  In  eminent  domain. 

Cited  in  Buell  v.  Lockport,  11  Barb.  602,  holding  right  to  damages  under  same 
proceedings  absolute  upon  assessment,  confirmation,  and  judgment;  Dodge  v. 
Catskill,  66  N.  Y.  648,  holding  right  to  damages  not  vested  upon  their  assessment 
under  charter  reserving  power  of  ratification  in  taxable  inhabitants;  First  Nat. 
Bank  v.  West  River  R.  Co.  49  Vt.  167,  holding  railroad  enjoined  from  proceeding 
with  work  after  deposit  of  damages,  not  possessed  of  title  so  as  to  vest  right  to 
damages. 

Cited  in  reference  note  in  33  A.  D.  744,  on  vested  right  to  damages  after 
Terdict  awarding  damages  for  laying  out  highway. 
Remedy  by  salt  against  municipality. 

Cited  in  Marathon  Twp.  v.  Oregon  Twp.  8  Mich.  372  (dissenting  opinion),  on 
common-law  remedy  by  suit  implied  from  statute  creating  charges  against  town 
And  failing  to  provide  a  remedy. 

19  AM.  DEC.  4e3,  BfARSHAIilj  T.  DAVIS,  1  W£ND.  109. 
IBHien  replevin  Is  maintainable. 

Cited  in  Harwood  v.  Smethurst,  29  N.  J.  L.  196,  80  A.  D.  207,  holding  it  not 
maintainable  for  a  mere  unlawful  detention;  Caldwell  v.  West,  21  N.  J.  L.  411, 
holding  it  maintainable  for  goods  wrongfully  taken  and  detained  as  well  as  for 
goods  distrained;  Trapnall  v.  Hattier,  6  Ark.  18;  Rogers  v.  Arnold,  12  Wend. 
30;  Pirani  v.  Barden,  5  Ark.  81, — holding  it  maintainable  by  statute  for  wrong- 
ful detention;  Haythom  v.  Rushforth,  19  N.  J.  L.  160,  38  A.  D.  640,  on  whether 
it  is  maintainable  for  mere  wrongful  detention;  Martin  v.  Martin,  12  Leigh,  495, 
on  tortious  taking  as  gist  of  replevin;  McKnight  v.  Morgan,  2  Barb.  171  (dis- 
senting opinion),  on  maintenance  of  replevin  in  cepit  only  where  trespass 
will  lie. 

ated  in  reference  notes  in  21  A.  D.  468,  766;  23  A.  D.  333;  26  A.  D.  688,  689; 
40  A.  D.  204;  62  A.  D.  159;  58  A.  D.  66;  93  A.  D.  743,— as  to  when  replevin  lies 
for  wrongful  detention;  20  A.  D.  606,  on  right  to  maintain  replevin;  38  A.  D.  646, 
on  what  will  authorize  replevin;  61  A.  D.  766,  on  what  is  necessary  to  maintain 
replevin;  91  A.  D.  432,  on  right  to  maintain  replevin  for  wrongful  detention  of 
property;  38  A.  D.  546,  on  necessity  for  tortious  taking  to  authorize  replevin;  91 
A.  D.  432,  on  trespass,  trover,  and  replevin  as  concurrent  remedies  for  wrongful 
taking  of  goods;  91  A.  D.  432,  on  what  constitutes  wrongful  detention  of 
property. 

Cited  in  notes  in  23  A.  D.  333,  on  replevin  for  tortious  and  unlawful  taking; 
80  A.  8.  R.  743,  as  to  when  replevin  or  claim  and  delivery  is  sustainable;   80 
A.  S.  R.  753,  on  wrongful  taking  and  unlawful  detention  as  essential  to  replevin 
or  claim  and  delivery. 
—  Wliat  constitutes  a  '*taklng." 

Cited  in  Barrett  v.  Warren,  3  Hill,  348;  Smith  v.  Clark,  21  Wend.  83,  34  A.  D. 
213, — holding  it  not  maintainable  against  party  taking  by  delivery  from  bailee 
in  actual  possession ;  Bruen  v.  Ogden,  11  N.  J.  L.  370,  20  A.  D.  693,  holding  officer 
taking  goods  of  one  on  execution  against  another,  liable  in  replevin;  Hall  v. 
Tuttle,  2  Wend.  476,  holding  it  maintainable  against  officer  levying  on  goods  in 
possession  of  defendant  in  execution,  and  retaking  them  from  owner  after  their 
coming  peaceably  into  his  possession;  Dudley  v.  Ross,  27  Wis.  679,  holding  re- 
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plevin  proper  under  statute  without  previous  demand  against  officer  seising 
property  on  tax  warrant  void  on  its  face;  Coit  v.  Waples,  1  Minn.  134,  GiL  110, 
holding  taking  wrongful  unless  there  was  all  the  delivery  of  which  the  property 
was  susceptible. 

Cited  in  reference  notes  in  91  A.  D.  432,  on  what  constitutes  tortious  or  wrong- 
ful taking  of  property;  34  A.  D.  216,  on  delivery  by  bailee  as  wrongful  taking, 
authorizing  replevin. 
—  Sufflciency  of  plaintiff's  possession. 

Cited  in  Johnson  v.  Carnley,  10  N.  Y.  670,  61  A.  D.  762,  holding  actual  pos- 
session and  equitable  interest  will  sustain  replevin  against  wrongdoer;  Ely  v. 
Ehle,  3  N.  Y.  606;  Acker  v.  Campbell,  23  Wend.  372, — holding  owner  may  re- 
plevin goods  taken  absolutely  from  possession  of  bailee  or  other  person  in  actual 
possession;  Beebe  v.  DeBaun,  8  Ark.  510,  holding  it  unnecessary  to  have  had 
actual  possession  and  bailed  it,  to  maintain  replevin  in  detinet;  Dunham  ▼. 
Wyckoff,  3  Wend.  280,  20  A.  D.  695,  sustaining  replevin  by  one  having  property 
and  right  to  reduce  to  possession  against  officer  taking  them  out  of  possession  of 
defendant;  Miller  v.  Adsit,  16  Wend.  335,  holding  receiptor,  bound  to  deliver  or 
pay  amount  of  execution  at  day  certain,  may  replevin,  though  property  was  left 
with  defendant  in  execution;  Wise  v.  Grant,  140  N.  Y.  593,  35  N.  E.  1078,  hold- 
ing right  to  rescind  for  fraud  not  a  "right  to  reduce  to  possession"  within  stat- 
ute, so  as  to  sustain  replevin  against  attaching  creditor;  Klee  v.  Grant,  4  ^fisc 
88,  23  N.  Y.  Supp.  855,  holding  owner  delivering  goods  to  another  with  option  to 
purchase  can  maintain  action  under  same  statute. 
When  trespass  Is  maintainable. 

Cited  in  Nash  v.  Mosher,  19  Wend.  431,  holding  it  not  maintainable  by  owner 
against  purchaser  from  transferee  who  came  lawfully  into  possession  by  delivery 
from  a  bailee;  Wilson  v.  Martin,  40  N.  H.  88,  holding  it  not  maintainable  by 
owner  where  right  to  possession  was  exclusively  in  a  bailee;  Earl  v.  Camp,  16 
Wend.  562,  holding  officer  who  voluntarily  surrendered  goods  levied  on  by  him 
cannot  maintain  trespass;  Talmadge  v.  Scudder,  38  Pa.  517,  holding  purchaser 
at  sheriff's  sale  not  liable  in  trespass  though  original  taking  was  tortious  pro- 
vided possession  was  received  from  sheriff. 

Cited  in  note  in  18  A.  D.  547,  on  necessity  of  actual  or  constructive  possession 
to  maintenance  of  trespass  in  case  of  chattels. 

Disapproved  in  Stanley  v.  Gkylord,   1   Cush.  536,  48  A.  D.  643,  holding  it 
maintainable  by  owner  against  mortgagee  from  bailee,  who  had  no  authority  to 
retain  or  dispose  of  property. 
When  trover  Is  maintainable. 

Cited  in  Little  v.  Denn,  34  N.  Y.  452,  holding  sheriff  attaching  held-over  goods 
in  possession  of  bailee  liable  for  conversion  upon  refusal  to  deliver  to  bailor; 
Dudley  v.  Hawley,  40  Barb.  397,  holding  jeweler  selling  diamonds  and  giving  pro- 
ceeds to  customer  in  ignorance  of  another's  title  liable  in  trover;  Equitable  Co- 
Op.  Foundry  Co.  v.  Hersee,  33  Hun,  169,  on  liability  for  conversion  of  one  forcibly 
taking  goods  on  execution  against  fraudulent  vendee  to  rescind. 
Witness  with  balanced  Interest. 

Cited  in  Keutgen  v.  Parks,  2  Sandf.  60,  holding  agent  usuriously  pledging  note 
for  his  own  use  competent  in  action  by  principal  against  pledgee;  Fuller  v. 
Townsend,  5  Denio,  184,  holding  vendor  of  defendant  in  trover  who  was  himself 
liable  in  case  sale  was  unauthorized,  not  competent  on  quesUon  of  value. 
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Pleading  In  repleTln. 

Cited  in  Prosser  v.  Woodward,  21  Wend.  205,  on  whether  it  is  sufficient  for 
declaration  to  aver  that  plaintiff  was  "entitled  to  possession  of  goods.'* 
Abuse  of  authority. 

Cited  in  Taylor  v.  Jones,  42  N.  H.  25,  holding  the  error  or  mistake  must  be  so 
complete  a  departure  from  duty  to  raise  presumption  of  wrongful  intent. 

Cited  in  reference  note  in  87  A.  D.  634,  on  right  of  officer  to  take  property  de- 
scribed in  writ  of  replevin  from  stranger  who  is  true  owner. 

Cited  in  note  in  14  A.  D.  365,  as  to  what  abuse  of  process  constitutes  an  officer 
trespasser. 

19  AM.  DEO.  469,  I/E  PAGE  t.  McCREA,  1  WEND.   164. 
Accord   and   satisfaction. 

Cited  in  Nathan  v.  Smith,  24  Misc.  374,  53  N.  Y.  Supp.  265,  holding  pending 
action  and  right  of  action  discharged  upon  payment  of  costs  and  agreement  to 
accept  two  notes  as  a  full  settlement;  Lincoln  Sav.  Bank  &  S.  D.  Co.  ▼.  Allen,  27 
0.  C.  A.  87,  49  U.  S.  App.  498,  82  Fed.  148,  holding  agreement  to  surrender  part 
of  collateral  notes,  retain  rest,  and  accept  sum  of  money,  valid;  Day  v.  Gardner, 
42  N.  J.  Eq.  199,  7  Atl.  365,  holding  agreement  to  relinquish  part  mortgage  debt 
in  consideration  of  payment  of  taxes  by  mortgagor,  valid;  Levy  v.  Levy,  12  Ark. 
148,  holding  agreement  to  accept  jewelry  in  consideration  of  shortening  time  of 
payment,  valid. 

Cited  in  reference  note  in  45  A.  D.  145,  on  accord  and  satisfaction. 

Cited  in  notes  in  11  L.R.A.  712,  as  to  when  agreement  is  a  good  accord  and 
satisfaction;  100  A.  S.  R.  419,  on  accord  and  satisfaction  of  judgment  or  decree; 
64  A.  D.  140,  on  payment  of  part  of  unliquidated  debt  as  discharge  of  whole. 

—  Acceptance  of  part  In  full. 

Cited  in  Ryan  v.  Ward,  48  N.  Y.  204,  8  A.  R.  539,  holding  recovery  not  barred 
by  execution  of  receipt  in  full  upon  part  payment,  though  with  full  knowledge; 
Diller  v.  Brubaker,  52  Pa.  498,  91  A.  D.  177,  holding  it  must  appear  that  satis- 
faction was  advantageous  to  the  creditor;  Reid  v.  Hibbard,  6  Wis.  175,  holding 
acceptance  of  foreign  draft  for  less  amount  as  a  satisfaction  of  judgment,  valid; 
Lewis  V.  Donohue,  27  Misc.  514,  58  N.  Y.  Supp.  319,  holding  same  of  acceptance 
of  part  of  rent  due  on  consideration  of  quitting  premises  and  abandoning  claim 
of  imtenantability;  Bunge  v.  Koop,  5  Robt.  1,  holding  acceptance  of  less  sum  as 
a  satisfaction,  the  money  having  been  borrowed,  as  a  part  of  the  agreement,  in- 
sufficient; Buckingham  v.  Oliver,  3  E.  D.  Smith,  129,  holding  neither  of  two  joint 
and  several  obligors  discharged  by  receipt  to  one  acknowledging  payment  of  one 
half  of  demand  as  a  full  satisfaction;  Shelton  y.  Jackson,  20  Tex.  Civ.  App.  443, 
49  S.  W.  415,  holding  acceptance  of  less  sum  of  cash  in  satisfaction  of  a  bond, 
Talid  where  obligee  knew  that  all  parties  were  Insolvent. 

Cited  in  reference  notes  in  51  A.  S.  R.  699,  on  effect  of  acceptance  of  less  than 
sum  due  as  accord  and  satisfaction;  52  A.  D.  779,  on  part  payment  of  liquidated 
debt  as  no  satisfaction  though  accepted. 

—  Acceptance  of  third  person's  note  or  liability  for  part  in  full. 
Cited  in  Goldenberg  v.  Hoffman,  69  N.  Y.  322,  construing  and  holding  valid  an 

agreement  by  creditor  to  accept  a  less  siun  from  third  person  as  a  full  settlement, 
Kellogg  V.  Richards,  14  Wend.  116;  Webb  v.  Goldsmith,  2  Duer,  413;  Booth  v. 
Smith,  3  Wend.  66, — ^holding  acceptance  of  third  person's  note  for  full  amount  of 
a  demand  operates  as  a  discharge;  Dolsen  v.  Arnold,  10  How.  Pr.  528;  Pope  v. 
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Tunstal,  2  Ark.  209, — holding  same  where  stranger  indorsed  note;  Singleton  v. 
Thomas,  73  Ala.  205,  holding  same  though  agreement  for  discharge  was  not  in 
writing;  Frisbie  v.  Lamed,  21  Wend.  450,  holding  acceptance  of  third  person's- 
note  indorsed  by  one  member  of  a  firm,  and  balance  of  account  in  cai^,  discharges 
liability  of  other  members;  Waydell  v.  Luer,  3  Denio,  410,  holding  note  of  co- 
partner after  dissolution  and  indorsed  by  stranger,  a  discharge  of  firm  debt; 
Gillfillan  v.  Farington,  12  111.  App.  101,  holding  agreement  of  a  portion  of  credit- 
ors to  accept  notes  of  third  person  for  less  amount  as  a  satisfaction,  valid  regard- 
less of  assent  of  other  creditors ;  Babcock  v.  Dill,  43  Barb.  577,  holding  agreement 
by  insolvent's  father  to  pay  40  cents  on  dollar  as  a  full  payment,  binding;  Nevinr 
V.  Depierries,  1  Edm.  Sel.  Cas.  196,  4  N.  Y.  lieg.  Obs.  70,  holding  compromise  for 
less  amount  by  accepting  debtor's  note  and  an  order  on  third  person  operates  as 
a  discharge  after  payment;  Keeler  v.  Salisbury,  27  Barb.  485,  holding  agreement 
to  discoimt  a  portion  of  mortgage  executed  by  husband  alone  in  consideration  of 
wife's  joining  in  new  instrument,  valid;  Conkling  v.  King,  10  N.  Y.  440,  10  Barb. 
372,  on  discharge  of  obligation  by  acceptance  of  note  of  third  person  as  a  full 
satisfaction  and  payment  at  maturity. 

Cited  in  notes  in  23  A.  D.  777,  as  to  when  payment  by  note  of  third  person 
discharges  debt;  100  A.  S.  R.  438,  on  note  of  third  person  in  part  payment  as  con- 
sideration for  accord  and  satisfaction;  1  E.  R.  G.  398,  on  acceptance  of  accord 
from  stranger  as  satisfaction. 
—  Acceptance  of  part  with  security. 

Cited  in  Brown  v.  Kern,  21  Wash.  211,  67  Pac.  798,  holding  agreement  to  ac- 
cept less  amount  of  cash  and  note  secured  by  collateral  is  good  discharge ;  Phillips- 
v.  Berger,  2  Barb.  608,  holding  same  of  agreement  to  accept  less  than  demand  in 
consideration  of  receiving  security;  Jaffray  v.  Davis,  124  N.  Y.  164,  11  L.R.A. 
710,  26  N.  E.  351,  4  Silv.  Ct.  App.  315,  holding  agreement  to  accept  secured  notea 
for  less  amount  as  a  satisfaction,  operates  as  a  discharge  after  payment;  Cham- 
bers V.  McDowell,  4  Ga.  185,  holding  on  acceptance  of  a  security  of  same  grade  as 
accord  and  satisfaction. 

Cited  in  notes  in  20  L.R.A.  792,  on  accord  and  satisfaction  by  part  payment 
where  further  security  is  given;  100  A.  S.  R.  439,  on  giving  of  security  for  part 
payment  as  consideration  for  accord  and  satisfaction. 
Accord  and  satisfaction  as  a  defense. 

Cited  in  Morris  Canal  k  Bkg.  Co.  v.  Van  Vorst,  21  N.  J.  L.  100,  holding  ac- 
ceptance of  note  of  one  of  several  obligors  in  satisfaction  of  unliquidated  damages 
for  breach  of  bond  bars  action  on  bond;  Savage  v.  Everman,  70  Pa.  315,. 
10  A.  R.  676,  29  Phila.  Leg.  Int.  45,  holding  it  a  good  defense  to  action  on  judg- 
ment. 
Merger  of  debt. 

Cited  in  reference  note  in  38  A.  D.  763,  on  merger  of  debt  in  higher  security* 
Subrogation  against  partner. 

Cited  in  note  in  54  L.R.A.  615,  on  right  of  partner  who  pays  firm  debt  to 
subrogation  against  copartner. 
Pleading  specialties. 

Cited  in  Hays  v.  Lasater,  3  Ark.  565,  holding  it  necessary  to  expressly  aver  the 
"sealing"  though  the  covenant  was  set  out  in  haeo  verba, 
Kode  of  objecting  to  nonjoinder  of  parties. 

Cited  in  reference  notes  in  43  A.  D.  259,  on  form  of  objection  to  nonjoinder  of 
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parties;  46  A.  D.  630,  on  how  nonjoinder  of  plaintiffs  or  defendants  must  be 
taken  advantage  of;  42  A.  D.  531,  on  mode  of  taking  advantage  of  nonjoinder  of 
joint  contractor  as  codefendant;  41  A.  D.  296,  as  to  when  and  how  objection  of 
nonjoinder  is  made;  27  A.  D.  720,  as  to  time  and  piaoe  for  taking  objection  of 
want  of  proper  parties. 

—  By  pleas  In  abatement. 

ated  in  Douglass  v.  Leonard,  44  N.  Y.  S.  R.  293,  17  N.  Y.  Supp.  591,  holding 
nonjoinder  of  parties  waived  unless  raised  by  answer  or  demurrer. 

Cited  in  reference  notes  in  37  A.  D.  69 ;  69  A.  D.  87 ;  65  A.  S.  R.  405,— on  non- 
joinder as  matter  for  plea  in  abatement;  24  A.  D.  744,  on  raising  by  plea  in 
abatement  nonjoinder  of  proper  party  defendant. 

Cited  in  note  in  1  E.  R.  C.  173,  on  right  to  plead  in  abatement  nonjoinder  of 
defendant  in  contract. 
Necessity  of  consideration. 

Cited  in  note  in  12  LJt.A.  469,  giving  instances  of  contracts  void  because  with- 
out  consideration. 

19  AM.  DEO.  47S,  WSXSH  T.  CARTER,  1  WEND.  185. 
lilability  for  sale  of  spnrlous  or  worthless  goods. 

Cited  in  Carley  v.  Wilkins,  6  Barb,  557,  holding  selling  of  article  as  of  par^ 
ticular  character  is  neither  a  warranty  nor  a  representation;  Johnson  v.  Titus, 
2  Hill,  606,  holding  decay  and  lifelessness  of  mulberry  trees  cannot  be  offset  to 
purchase-money  notes  in  absence  of  fraud  or  warranty ;  Ives  v.  Ellis,  50  App.  Div. 
399,  64  N.  Y.  Supp.  147,  holding  purchaser  of  ancient  book  cannot  recover  on 
finding  it  a  reproduction,  there  being  no  fraud  or  a  warranty. 
Caveat  emptor. 

Cited  in  Wilbur  v.  Cartright,  44  Barb.  536,  holding  rule  of  caveat  emptor  in- 
applicable where  warranty  was  exacted;  Gillespie  v.  Torrance,  25  N.  Y.  306,  82 
A.  D.  355,  holding  defect  in  timber  cannot  be  offset  in  action  on  purchase-money 
notes  in  absence  of  warranty  or  fraud;  McCormick  v.  Sarson,  45  N.  Y.  265,  6  A. 
R.  80,  holding  purchaser  accepting  lumber  as  fulfilling  contract  after  examina- 
tion,  cannot  set  up  defect,  there  being  no  fraud  or  warranty;  Tompkins  v.  Lamb, 
121  App.  Div.  366,  106  N.  Y.  Supp.  6  (dissenting  opinion),  on  payment  as  a  bar 
to  action  on  account  of  deficiency  in  quality. 

Implied  warranty. 

Cited  in  Homer  v.  Fellows,  1  Dougl.  (Mich.)  51,  holding  representation  during 
negotiation  merged  in  warranty  so  as  to  be  unactionable  unless  amounting  to 
fraud;  Misner  v.  Granger,  9  111.  69,  holding  sale  of  thresher  by  machinist,  not  a 
manufacturer,  does  not  imply  warranty;  Blake  v.  Ferris,  5  N.  Y.  95,  55  A.  D. 
304,  holding  exhibition  of  sample  does  not  imply  warranty,  unless  evidence  shows 
such  to  have  been  the  intention;  Waring  v.  Mason,  18  Wend.  425  (dissenting 
opinion),  on  nonwarranty  of  quality  of  bales  of  cotton  by  sample,  open  to  exami- 
nation. 

Cited  in  notes  in  54  A.  D.  145;  23  E.  R.  C.  461,— on  implied  warranty  of  quality 
on  sale  of  chattel;  43  A.  D.  680,  on  implication  of  warranty  from  sound  price 
paid  for  goods;  70  L.R.A.  664,  on  warranty  on  sale  of  goods  by  both  sample 
and  description. 

—  Goods  unfit  for  known  purpose. 

Cited  in  Hart  v.  Wright,  17  Wend.  267,  holding  sale  of  flour  for  sound  price 
to  starch  maker  does  not  imply  a  warranty  of  soundness;  Wright  v.  Hart,  18 


Digitized  by 


Google 


19  AM.  DEC]  NOTES  ON  AMERICAN  DECISIONS.  762 

Wend.  449  (dissenting  opinion),  on  warranty  by  implication  upon  a  sale  of  flow 
to  starch  manufacturer  for  a  sound  price;  Demming  v.  Foster,  42  N.  H.  166,  hold- 
ing no  warranty  of  fitness  implied  upon  sale  of  article  subject  to  examinatkai, 
though  known  to  be  purchased  for  a  specific  use. 
Want  of  oonsideratlon  as  a  defense. 

Cited  in  note  in  26  A.  D.  393,  on  failure  or  want  of  consideration  of  note  ai 
defense. 
Recovery  of  money  paid  by  mistake. 

Cited  in  Norton  v.  Marden,  16  Me.  46,  32  A.  D.  132,  holding  it  cannot  be  re- 
covered when  voluntarily  paid,  or  with  knowledge  or  means  of  knowing  the  facts. 
Declarations  of  agent. 

Cited  in  Franklin  Bank  v.  Steward,  37  Me.  619  (dissenting  opinion),  on  right 
of  surety  on  note  to  prove  declarations  of  plaintiff's  cashier  as  to  payment. 

Cited  in  reference  notes  in  22  A.  D.  212;  23  A.  D.  622, — on  declarations  of 
agent  as  evidence  against  principal;  31  A.  D.  61,  on  admissibility  of  declarationB 
of  agent  or  servant  against  principal  or  master;  26  A.  D.  139,  as  to  when 
agents*  declarations  are  evidence  against  principal;  39  A.  D.  666,  on  agenfs 
declarations  after  transaction  to  which  agency  extends  as  evidence  against 
principal. 

19  AM.  DBC.   477,  PEOPLE  T.  FITCH,   1   WEND.   198. 
What  constitutes  forgery. 

Cited  in  reference  notes  in  63  A.  D.  694;  96  A.  D.  164, — as  to  what  constitutes 
forgery. 

Cited  in  notes  in  22  A.  D.  776,  on  forgery;  22  A.  D.  307,  on  false  making  as 
essential  to  forgery. 

—  Element  of  deception  In. 

Cited  in  Hotchkiss  v.  English,  4  Hun,  369,  6  Thomp.  k  C.  668,  defining  forgery 
as  false  signature  made  with  intent  to  deceive. 

Cited  in  note  in  22  A.  D.  314,  on  accomplishment  of  fraud  as  essential  to 
forgery. 

—  Forgery  of  writings  patently  nonobligatory  or  Told. 

Cited  in  Fadner  v.  People,  33  Hun,  240,  2  N.  Y.  Crim.  Rep.  663,  holding  false 
impression  of  seal  on  judgment  not  a  forgery  unless  instrument  is  regular  on  its 
face;  Cunningham  v.  People,  4  Hun,  466,  2  Cow.  Crim.  Rep.  214,  holding  state 
warrants,  invalid  on  their  face  for  want  of  seal,  not  subject  of  forgery;  People 
V.  Shall,  9  Cow.  778,  holding  forgery  of  writing,  containing  naked  promise  to 
pay  sum  of  money  in  labor,  expressing  no  consideration,  not  indictable;  Re 
Benson,  34  Fed.  649,  holding  theater  ticket  may  be  the  subject  of  forgery,  though 
it  expresses  no  consideration  or  promise  of  admission;  State  v.  Anderson,  30 
La.  Ann.  667,  on  writings  subject  of  forgery. 

Cited  in  notes  in  22  A.  D.  316,  on  instrument  having  no  legal  efficacy  not  sub- 
ject of  forgery;  24  L.R.A.  39,  on  forgery  of  instruments  void  on  their  face. 

—  Of  writings  not  conducive  to  fraud. 

Cited  in  People  v.  Cady,  6  Hill,  490,  holding  fraudulent  alteration  of  day  ap- 
pointed in  writ  of  inquiry  for  its  execution,  not  a  forgery  either  at  common  law 
or  by  statute;  State  v.  Young,  46  N.  H.  266,  88  A.  D.  212,  holding  false  chaige  in 
one's  own  books  not  a  forgery  either  at  conunon  law  or  by  statute. 


Digitized  by 


Google 


763  NOTES  ON  AMERICAN  DECISIONS..  [473-480 

Actual  perpetration  of  fraad  as  essential  to  forgery. 

Cited  in  reference  note  in  78  A.  D.  490,  on  effect  of  failure  to  accomplish  fraud 
on  crime  of  forgery. 

19  AM.  DEO.   480,  BISSEXIi  T.  GOIiB,    1   W£ND.   210. 
liiability  of  officers  for  erroneous  proceedings. 

Cited  in  Prosser  v.  Secor,  5  Barb.  607,  holding  assessors  exceeding  jurisdiction 
in  assessment  of  minister,  liable  as  trespassers. 

Cited  in  reference  note  in  22  A.  D.  550,  on  liability  of  judicial  officers. 

Cited  in  notes  in  54  A.  D.  263,  on  personal  liability  of  judicial  officers  for  of- 
ficial acts;  23  A.  D.  383,  on  liability  of  officers  for  acting  in  excess  of  authority. 

liiability  for  arrest  on  Told  process. 

Cited  in  Parsons  t.  Harper,  16  Qratt.  64,  holding  one  suing  out  capias  without 
bond  liable  regardless  of  malice  or  want  of  probable  cause;  Hoose  v.  Sherrill,  16 
Wend.  33  (dissenting  opinion),  on  inability  of  justice  to  justify  arrest  upon 
judgment  and  execution  without  proof  of  jurisdiction  of  person. 

Cited  in  reference  notes  in  25  A.  D.  600;  27  A.  D.  301;  10  A.  S.  R.  104,— as 
to  who  is  liable  for  wrongful  arrest;  50  A.  D.  747,  on  liability  of  officer  executing 
warrant;  67  A.  D.  88,  on  liability  of  attorney  for  suing  out  void  process. 

Cited  in  notes  in  10  A.  D.  491,  on  liability  of  magistrate  issuing  warrant  for 
arrest;  73  A.  D.  142,  on  liability  of  plaintiff  in  attachment  and  other  writs  for 
act  of  officer  thereunder;  54  A.  D.  266,  on  liability  for  false  imprisonment  on 
part  of  person  procuring  arrest  or  on  whose  evidence  warrant  issued;  54  A.  D. 
266,  on  liability  for  false  imprisonment  on  part  of  officer  executing  writ  oi 
warrant;  54  A.  D.  267,  on  liability  for  false  imprisonment  on  part  of  persons 
assisting  officer  making  arrest  under  warrant;  18  L.R.A.  357,  on  lack  of  jurisdic- 
tion or  of  legal  grounds  of  criminal  prosecution  as  affecting  liability  for  false 
imprisonment  of  complainant,  who  acts  in  good  faith. 

Limited  in  Rogers  v.  Mulliner,  6  Wend.  597,  22  A.  D.  546,  holding  justice  not 
liable  for  issuing  warrant  without  oath  unless  he  acted  in  bad  faith. 

—  For  execution  of  void  process. 

Cited  in  Shadbolt,  v.  Bronson,  1  Mich.  85,  holding  justice,  issuing  execution 
without  jurisdiction,  liable  as  a  trespasser. 

—  For  execution  of  process  not  founded  on  statutory  bond. 

Cited  in  Barkeloo  v.  Randall,  4  Blackf.  476,  32  A.  D.  46,  holding  party  pro- 
curing and  justice  issuing  attachment  without  bond,  liable  as  trespasser. 
What  constitutes  false  Imprisonment. 

Cited  in  reference  note  in  118  A.  S.  R.  721,  on  necessity,  to  constitute  false  im- 
prisonment, that  actual  force  be  employed. 

Cited  in  notes  in  44  A.  D.  277;  67  A.  S.  R.  409,— on  false  imprisonment;  54 
A.  D.  259,  on  necessity  for  actual  imprisonment  to  constitute  false  imprisonment. 

Joint  and  several  liability. 

Cited  in  Egleston  v.  Scheibel,  113  App.  Div.  798,  99  N.  Y.  Supp.  969,  holding 
police  officers  successively  contributing  to  false  imprisonment  suable  as  joint 
tort  feasors;  Teal  v.  Fissel,  28  Fed.  351,  18  W.  N.  C.  71,  holding  no  liability  on 
bona  fide  prosecutors  for  erroneous  warrant  issued  by  justice,  charging  a  public 
offense. 

Distinguished  in  Von  Latham  v.  Rowan,  38  Barb.  339,  17  Abb.  Pr.  247,  holding 
no  liability  on  bona  fide  prosecutors  for  erroneous  warrant  issued  by  magistrate 
within  jurisdiction. 

Am.  Dec.  Vol.  III.— 48. 
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Process  as  protection  to  officer. 

Cited  in  Blake's  Case,  106  Mass.  501,  on  whether  officer  is  liable  for  arrest  of 
spendthrift  under  guardianship  on  execution  in  action  of  contract. 

Distinguished  in  Kyle  v.  Evans,  3  Ala.  481,  37  A.  D.  705,  holding  constable 
liable  for  failure  to  return  executions  issued  under  delegated  power  from  justice. 

Explained  in  Savacool  v.  Boughton,  5  Wend.  170,  21  A.  D.  181,  holding  want  of 
jurisdiction  of  person  in  justice  not  shown  on  face  of  process  does  not  render 
officer  liable,  where  there  was  jurisdiction  of  subject-matter. 
liHiat  constitutes  an  arrest. 

Cited  in  Harft  v.  McDonald,  1  N.  Y.  City  Ct.  Rep.  181,  holding  it  sufficient  if 
accused  is  within  power  of  officer;  Collins  v.  Fowler,  10  Ala.  858,  holding  sub- 
mission to  officer  having  warrant,  sufficient;  Fay  v.  Whitma:<,  100  Mass.  70; 
Butler  V.  Washburn,  25  N.  H.  251;  State  v.  Hann,  40  N.  J.  L.  228;  Field  v. 
Ireland,  21  Ala.  240, — holding  it  sufficient  if  party  is  within  power  of  officer 
and  submits;  Hebrew  v.  Pulis,  73  N.  J.  L.  621,  118  A.  S.  R.  716,  7  LJl.A.(N.S.) 
580,  64  Atl.  121,  holding  constraint  by  threats  without  touching  person,  suf- 
ficient; State  v.  Deatherage,  35  Wash.  326,  77  Pac.  504,  holdi.ig  it  unnecessary 
to  handcuff  the  prisoner;  State  ex  rel.  Lawrence  v.  Buxton,  102  N.  C.  129,  8 
S.  £.  774;  Pike  v.  Hanson,  9  N.  H.  491, — holding  it  necessary  that  there  be  an 
actual  touching  of  body,  or  that  power  be  accompanied  by  a  submission;  Searls 
V.  Viets,  2  Thomp.  k  C.  224,  holding  actual  touching  of  body  unnecessary,  pro- 
vided acts  amount  to  a  restraint  of  liberty;  Callahan  v.  Searles,  78  Hun,  239, 
60  N.  Y.  S.  R.  214,  28  N.  Y.  Supp.  904,  holding  inquiry  as  to  stolen  property, 
exhibition  of  shield,  and  direction  to  come  to  certain  place,  sufficient;  Fuller  v. 
Bowker,  11  Mich.  204,  on  insufficiency  of  mere  words  of  officer. 

Annotation  cited  in  Goodell  v.  Tower,  77  Vt.  61,  107  A.  S.  R.  745,  58  Atl.  790, 
holding  it  sufficient  if  party  is  within  power  of  officer,  and  submits. 

Cited  in  reference  notes  in  31  A.  D.  428;  55  A.  D.  104;  61  A.  D.  151;  81  A.  D. 
677, — as  to  what  is  arrest;  20  A.  D.  319,  on  what  constitutes  an  arrest  and  lia- 
bility therefor;  44  A.  D.  294,  on  what  is  an  arrest  and  liability  of  magistrate 
issuing  void  warrant. 

Cited  in  notes  in  8  LJI.A.  532,  on  how  arrest  made;  61  A.  D.  152,  on  what 
constitutes  an  arrest  where  party  submits  thereto. 

Distinguished  in  Lansing  v.  Case,  4  N.  Y.  Leg.  Obs.  221,  holding  it  no  anest 
where  there  was  no  manual  detention,  and  the  person's  attendance  was  by  un- 
coerced agreement  with  the  officer. 
Manucaption  as  element  in  a  taking. 

Cited  in  Connah  v.  Hale,  23  Wend.  462,  holding  actual  manucaption  of  goods 
unnecessary  provided  there  was  submission  to  threat  of  right. 
Jurisdiction  of  Justice  of  peace. 

Cited  in  Bargis  v.  State,  4  Ind.  126,  holding  judgment  of  guilty  without  com- 
plaint on  oath  as  required  by  statute,  a  nullity;  Silsbury  v.  McCoon,  4  N.  Y. 
379,  53  A.  D.  307  (dissenting  opinion),  on  validity  of  warrant  issued  by  justice, 
when  summons  is  proper  process. 
Invalidity  of  process  without  statutory  oath  or  bond. 

Cited  in  Bennett  v.  Brown,  4  N.  Y.  254,  Code  Rep.  N.  S.  267  (dissenting  opin- 
ion), on  validity  of  attachment  against  nonresident  without  affidavit  or  bond. 
Pleading  in  action  for  false  imprisonment. 

Cited  in  note  in  54  A.  D.  270,  on  pleading  in  actions  for  false  imprisonment. 
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land  and  exclusiye  right  of  fishing;  Rockfeller  v.  Lamora,  85  App.  Div.  254,  83 
N.  Y.  Supp.  289,  on  same  point;  Robins  v.  Acker ly,  91  N.  Y.  98,  holding  town  pos- 
sessed of  exclusive  fishery  in  certain  harbor  by  grant  can  execute  valid  lease  of 
a  part  of  tract  to  individual;  Slingerland  v.  International  Contracting  Co.  43 
App.  Div.  215,  60  N.  Y.  Supp.  12,  holding  Coeyman's  grant  of  1714  conferred  no 
exclusive  fishing  privilege  in  the  Hudson  river. 

Cited  in  notes  in  60  L.R.A.  488,  on  grant  of  exclusive  right  to  fish  to  indi- 
vidual; 60  L.R.A.  492,  on  how  grants  of  exclusive  right  to  fish  are  made  to  indi- 
vidual. 

Criticized  in  Lowndes  v.  Dickerson,  34  Barb.  586,  on  whether  Crown,  alone, 
can  grant  exclusive  right  of  fishing  in  sea  to  an  individual. 

Disapproved  in  Gough  v.  Bell,  21  N.  J.  L.  156,  denying  power  of  Crown  to 
grant  several  fishery  or  soil  \mder  navigable  waters  or  arms  of  sea. 
Prescriptive  rights  in  public  waters. 

Cited  in  Brinckerho£f  v.  Starkins,  11  Barb.  248,  holding  individuals  cannot  set 
up  exclusive  right  to  plant  oysters  unless  shown  by  prescription  or  positive  grant; 
Folsom  V.  Freeborn,  13  R.  I.  200,  holding  title  by  lost  grant  against  state  or 
Crown  presumed  from  possession  of  long  duration  or  shorter  possession  and 
corroborative  facts;  Timpson  v.  New  York,  5  App.  Div.  424,  39  N.  Y.  Supp.  248, 
holding  title  to  lands  under  water  can  be  acquired  by  adverse  possession  against 
city  of  New  York. 

Cited  in  reference  notes  in  38  A.  D.  727,  on  acquisition  by  individual,  by  grant 
or  prescription,  of  exclusive  right  to  fish  in  navigable  waters;  42  A.  D.  160,  on 
right  of  individual  to  acquire  several  fishery  in  navigable  stream  by  grant  oi 
prescription. 

Cited  in  notes  in  60  L.R»^.  496,  on  prescriptive  right  to  fishery;   14  LJI.A. 
386,  on  prescriptive  rights  of  fishing  in  public  navigable  waters. 
Separate  rights  of  submerged  soil  and  fishery  in  waters. 

Cited  in  People  v.  Thompson,  1  N.  Y.  Crim.  Rep.  501,  holding  state  can  grant 
exclusive  right  of  fishing  in  any  portion  of  its  aquatic  domain  without  granting 
the  submerged  land;  People  v.  Vanderbilt,  26  N.  Y.  287,  holding  property  in 
underlying  soil  in  the  people  or  the  King,  so  as  to  be  capable  of  alienation, 
while  right  to  use  the  waters  is  vested  in  public  at  large;  People  v.  New  York  & 
S.  I.  Ferry  Co.  68  N.  Y.  71  (modifying  7  Hun,  105),  holding  legislative  grant  of 
subsoil  impliedly  reserves  right  to  regulate  use  of  waters. 
Crown  grants  of  submerged  lands  to  towns. 

Cited  in  Nott  v.  Thayer,  2  Bosw.  10,  holding  city  of  New  York  the  absolute 
owner  of  fee  between  high  and  low  water  mark,  by  virtue  of  its  charters;  Furman 
V.  New  York,  6  Sandf.  16,  holding  charter  of  city  of  New  York  gives  it  the  fee  of 
land  under  water  within  certain  limits  to  extent  of  400  feet  below  low  water; 
Fleet  V.  Hegeman,  14  Wend.  42,  holding  right  of  fishing  in  Oyster  bay  exclusively 
in  the  inhabitants  of  town  by  virtue  of  their  charter;  Southampton  v.  Mecox  Bay 
Oyster  Co.  116  N.  Y.  1,  22  N.  E.  387,  holding  Southampton  got  title  to  the  un- 
divided and  unappropriated  land  within  its  bounds  by  its  charter;  Robins  v. 
Ackerly,  24  Hun,  499,  holding  Huntington  got  title  under  it's  charter  to  land 
under  Northport  harbor,  so  as  to  be  able  to  lease  land  for  the  raising  of  oysters; 
People  ex  rel.  Hunt  v.  Schermerhom,  19  Barb.  540,  holding  title  to  lands  under 
navigable  waters  in  town  of  Bushwick  by  virtue  of  its  charter,  as  against  subse- 
quent grant  from  land  commissioner;  Roe  v.  Strong,  107  N.  Y.  350,  14  N.  E.  294, 
holding  fee  to  soil  under  bays  and  harbors  in  town  of  Brookhaven  by  virtue  of 
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Bffect  of  nonappearance  by  plaintiff  at  trial. 

Cited  in  Goldstein  v.  Loeb,  21  Misc.  72,  46  N.  Y.  Supp.  838,  holding  failure  to 
ask  for  dismissal  upon  nonappearance  of  plaintiff  at  return  of  summons  operates 
as  a  discontinuance. 

19  AM.  DEO.  49S,  ROGBR  T.  JONES,  1  WEND.  2S7. 
When  conyeyance  carries  land  under  water. 

Cited  in  Nostrand  y.  Durland,  21  Barb.  478,  holding  underlying  land  not  in- 
cluded in  grant  of  ''a  stream  and  pond  of  water  and  sawmill  thereunto  belonging;" 
Brookhaven  v.  Strong,  60  N.  Y.  56,  holding  land  under  water  within  bounds  of 
grant  passes  with  the  conveyance;  Coudert  v.  Underbill,  107  App.  Div.  335,  95 
N.  Y.  Supp.  134,  holding  same  of  land  between  high  and  low  water  mark  within 
limits  of  the  Andros  grant;  DeLancey  v.  Piepgras,  138  N.  Y.  26,  33  N.  E.  822, 
(modifying  63  Hun,  169,  17  N.  Y.  Supp.  681),  holding  land  below  high-water 
mark  on  navigable  stream  does  not  pass  under  patent  unless  within  its  bounds. 

Cited  in  reference  note  in  39  A.  D.  687,  on  grant  of  land  covered  by  water. 

Cited  in  note  in  42  L.R.A.  164,  on  title  to  grants  of  land  under  water. 
Boundary  of  land  on  navigable  water. 

Cited  in  Alaska  €k)ld  Min.  Co.  v.  Barbridge,  1  Alaska,  311,  on  ordinary  high- 
water  mark  as  boundary  of  riparian  lands  at  common  law. 
What  waters  are  navigable. 

Cited  in  note  in  21  A.  D.  712,  on  what  are  navigable  rivers. 
Rights  of  owner  of  tide  flats. 

Cited   in   Whittaker  v.   Burhans,   62   Barb.   237,  holding  owner  of  fiats  on 
navigable  stream  can  maintain  trespass  against  one  driving  stakes  in  soil  for 
mooring  of  his  boats. 
Public  rights  in  public  waters  generally. 

Cited  in  American  Ice  Co.  v.  Catskill  Cement  Co.  43  Misc.  221,  88  N.  Y.  Supp. 
455,  on  the  state's  ownership  of  water  in  Hudson  river,  as  trustee  for  people 
subject  to  regulation  by  Congress. 

Cited  in  reference  notes  in  37  A.  D.  58,  on  public  rights  in  navigable  streams; 
42  A.  D.  314,  on  legislative  control  over  navigation  on  public  rivers. 

Cited  in  notes  in  21  A.  D.  101,  on  law  as  to  navigable  streams;  41  L.  ed.  U.  S. 
998,  on  navigable  waters  and  right  therein. 
Public  right  and  regulation  of  fishery. 

Cited  in  reference  notes  in  39  A.  S.  R.  407,  on  fishing  privileges;  67  A.  S.  R. 
705,  on  right  to  fish  in  non>navigable  streams;  23  A.  S.  R.  399,  on  right  of  fishery 
in  public  waters;  54  A.  D.  769,  on  public  right  of  fishery  in  navigable  waters; 
7  A.  S.  R.  798,  on  fishing  rights  of  public  m  uninclosed  flats  between  high  and 
low  water  mark  of  sea;  100  A.  D.  609,  as  to  several  and  exclusive  fishery  in 
navigable  waters. 

Cited  in  notes  in  12  £.  R.  C.  192,  on  right  of  several  fishery  in  navigable 
waters;  60  L.R.A.  482,  on  public  right  of  fishery;  60  L.R.A.  501,  on  public  regu- 
lation of  right  of  fishery;  60  L.R.A.  515,  on  right  of  municipal  corporations  aa 
to  fisheries. 

Public  grants  of  fishery. 

Cited  in  People  v.  Thompson,  30  Hun,  457,  holding  state  can  grant  exclusive 
right  to  plant  oysters  to  an  individual;  Brookhaven  v.  Strong,  60  N,  Y.  66  (af- 
firming 1  Thomp.  &  C.  415),  holding  King  could  make  valid  grant  of  underlying 
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its  charter  subject  to  public  easement;  Lowndes  v.  Huntington,  163  U.  S.  1,  38 
L.  ed.  615,  14  Sup.  Ct.  Rep.  758,  holding  Huntington  bay  within  limits  of  Hunt- 
ington charter  describing  north  boundary  as  "the  sound." 

Distinguished  in  People  ex  rel.  Underbill  v.  Sazton,  15  App.  Div.  263,  44  N.  Y. 
Supp.  211,  as  not  involving  questions  relative  to  title  of  lands  in  Hempstead 
harbor. 
PrlTate  riparian  rights. 

Cited  in  Smith  v.  Rochester,  92  N.  Y.  463,  44  A.  R.  393,  holding  title  on  fresh 
water  unnavigable  streams,  excepting  Hudson  and  Mohawk,  extends  to  thread  of 
stream,  with  right  to  undisturbed  flow;  Vansickle  v.  Haines,  7  Nev.  249,  holding 
each  proprietor  can  use  water  in  any  manner  not  incompatible  with  rights  of  the 
others. 

Cited  in  reference  note  in  58  A.  D.  54,  on  ownership  or  property  in  watercourse. 
Power  of  municipality  in  matters  ooTered  by  general  law. 

Cited  in  Mclnerney  v.  Denver,  17  Colo.  302,  29  Pac.  516;  State  v.  Fourcade, 
45  La.  Ann.  717,  40  A.  S.  R.  249,  13  So.  187;  State  v.  Sanders,  68  S.  C.  192,  47 
S.  E.  55;  Hamilton  v.  State,  3  Tex.  App.  643;  Mobile  v.  Allaire,  14  Ala.  400,— 
holding  act  violative  of  authorized  municipal  ordinance  and  general  law,  punish- 
able under  both;  Polinsky  v.  People,  11  Hun,  390,  holding  authorized  ordinance 
not  invalid  because  subject  is  also  covered  by  general  law;  Elk  Point  v.  Vaughn, 
1  Dak.  113,  46  N.  W.  577,  holning  municipality  can  regulate  liquor  traffic  under 
general  welfare  clause,  though  there  are  full  general  laws  on  the  subject; 
Moundsville  v.  Fountain,  27  W.  Va.  182,  holding  authorized  ordinance  regulating 
liquor  traffic  valid,  though  there  are  general  laws  on  the  subject;  Yankton  v. 
Douglass,  8  S.  D.  440,  66  N.  W.  923,  holding  Constitution  prohibiting  sale  of 
liquors  does  not  repeal  city's  charter  power  to  suppress  tippling  houses;  Kansas 
City  V.  Hallett,  59  Mo.  App.  160,  holding  ordinance  prohibiting  lotteries  not 
repugnant  to  statute  because  more  definite  as  to  fine  or  penalty;  Arhart  v. 
Stark,  6  Misc.  679,  27  N.  Y.  Supp.  301,  holding  civil  judgment  for  penalty  under 
authorized  ordinance  inadmissible  in  action  under  general  law;  Greenville  v. 
Kemmis,  58  S.  C.  427,  50  L.R.A.  726,  36  S.  E.  727,  holding  charter  of  Greenville 
authorizes  ordinance  prohibiting  gambling,  though  such  acts  are  not  criminal 
by  general  law;  Hill  v.  St.  Louis,  159  Mo.  159,  60  S.  W.  116,  holding  charter  im- 
pliedly allows  city  to  create  another  remedy  in  favor  of  sewer  contractor,  not- 
withstanding provision  as  to  payment  in  tax  bills;  Bly  v.  Nashua  Street  R.  Co. 
67  N.  H.  474,  68  A.  S.  R.  681,  30  L.R.A.  303,  32  Atl.  764,  holding  street  railway 
subject  to  general  law  as  to  rate  of  speed,  though  city  could  have  modified  the 
limit  under  its  charter;  Marion  v.  Chandler,  6  Ala.  899,  on  validity  of  by-law 
imposing  penalty  on  act  also  punishable  by  general  law. 

Cited  in  reference  note  in  68  A.  D.  455,  on  validity  of  town  law  not  consistent 
with  general  laws  of  state. 

Cited  in  notes  in  13  L.RA.  185,  on  validity  of  ordinance  conflicting  with  state 
law;  1  L.R.A.(N.S.)  384,  on  right  of  municipality  to  enact  ordinances  on  sub- 
ject covered  by  state  law;  34  A.  D.  642,  on  validity  of  municipal  ordinances  de- 
fining and  punishing  public  offenses. 

Disapproved  in  Savannah  v.  Hussey,  21  Ga.  80,  68  A.  D.  452,  denying  power  to 
legislate  criminally  upon  case  fully  covered  by  state  law;  Judy  v.  Lashley,  50  W. 
Va.  628,  67  L.R.A.  413,  holding  general  welfare  clause  does  not  carry  power  to 
punish  for  acts  already  criminal  under  general  law. 

Partial  validity  of  by-law  or  ordinance. 

Cited  in  Amesbury  v.  Bowditch  Mut.  F.  Ins.  Co.  6  Gray,  596,  holding  by-law  of 


Digitized  by 


Google 


19  AM.  DEC]  NOTES  ON  AMERICAN  DECISIONS.  758 

insurance  company  may  be  valid  as  to  one  part  and  void  as  to  another  provided 
it  is  distinct;  People  ex  rel.  Gk)uld  v.  Rochester,  45  Hun,  102,  holding  distinct 
valid  part  of  ordinance  not  affected  by  void  portions;  Burlington  v.  Kellar,  18 
Iowa,  69,  on  same  point;  Utica  v.  Blakeslee,  46  How.  Pr.  165,  holding  void  part 
of  penalty  in  ordinance  will  not  invalidate  rest  where  it  can  be  separated; 
State  ex  rel.  Ross  v.  Anderson,  31  Ind.  App.  34,  67  N.  E.  207,  on  partial  validity 
and  nullity  of  a  divisible  by-law  of  private  corporation. 

Cited  in  note  in  43  A.  S.  R.  157,  on  divisibility,  alteration,  amendment,  or  re- 
peal of  corporate  by-laws. 
Hale's  De  Jure  Maris. 

Cited  in  New  York  v.  Hart,  95  N.  Y.  443,  holding  it  an  authority  at  time  of 
Harlem  patent  of  1666. 

19  AM.  DEO.  502,  PEOPIiE  t.  BROOKIiYN,  1  WESI>.  S18. 
Wben  mandamus  lies. 

Cited  in  People  ex  rel.  Martin  v.  Brown,  55  N.  Y.  180  (dissenting  opinion),  on 
necessity  of  clear  legal  and  equitable  right  to  thing  demanded ;  McManus  v.  School 
Controllers,  7  Phila.  23,  25  Phila.  Leg.  Int.  213,  holding  it  proper  for  teacher 
whose  certificate  is  withheld  by  controllers. 

Cited  m  reference  notes  in  48  A.  D.  216;  63  A.  D.  197;  72  A.  S.  R.  149,— as 
to  when  mandamus  lies;  21  A.  D.  605,  as  to  when  mandamus  will  be  granted. 

Cited  in  notes  in  16  E.  R.  C.  783,  as  to  when  mandamus  is  available  remedy; 
89  A.  D.  730,  on  need  that  no  other  adequate  remedy  exists  to  warrant  mandamus ; 
89  A.  D.  729,  on  need  that  clear  legal  right  to  relief  sought  be  established  to 
justify  issuance  of  mandamus. 
Pleading  in  mandamus. 

Cited  in  reference  notes  in  51  A.  D.  734,  on  facts  stated  in  return  to  man 
damns  not  traversable;  52  A.  D.  490,  on  necessity  that  petitioner  for  mandamus 
show  clear  legal  right  and  no  other  specific  remedy. 

Cited  in  note  in  89  A.  D.  742,  on  pleadings  in  mandamus. 
Vested  right  to  compensation  in  eminent  domain. 

Cited  in  reference  notes  in  86  A.  D.  204,  on  time  at  which  eminent  domain 
proceedings  may  be  discontinued;  33  A.  D.  744,  on  vested  right  to  damages  alter 
verdict  awarding  damages  for  laying  out  highway. 
Rights  acquired  by  opening  street. 

Cited  in  note  in  19  A.  D.  463,  on  rights  acquired  under  proceedings  to  estab- 
lish street. 

19  AM.  DEO.  508,  MOWATT  t.  1¥BIGHT,  1  WEND.  855. 
Action  for  money  had  and  reqelved. 

Cited  in  Houston  v.  Frazier,  8  Ala.  81,  holding  it  maintainable  by  assignee  of 
note  against  assignor's  administrator,  retaining  proceeds  of  collection;  Moore  v. 
Mandlebaum,  8  Mich.  433;  Knox  v.  Abercrombie,  11  Ala.  997, — holding  it  main- 
tainable as  a  general  rule  for  money  which  ew  cequo  et  bono  the  defendant  ought 
to  refund ;  Eddy  v.  Smith,  13  Wend.  488,  holding  its  character  permits  defendant 
to  show  that  he  is  not  equitably  liable. 

Cited  in  reference  note  in  46  A.  D.  594,  on  recovery  back  of  money  paid  under 
compulsion. 

Cited  in  note  in  52  A.  D.  760,  on  recovery  on  count  for  money  had  and  received 
of  money  obtained  by  fraud  or  other  tort  or  by  duress  or  by  mistake. 
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—For  monej  i>ald  by  mistake. 

Cited  in  Norton  t.  Bohart,  106  Mo.  616,  16  S.  W.  598;  Billings  v.  McCoy  Bros. 
6  Neb.  187;  Boyer  t.  Pack,  2  Denio,  107;  Goddard  t.  McrchanU'  Bank,  2  Sandf. 
247, — holding  it  maintainable  for  money  paid  under  a  mistake  of  facts;  Liver- 
more  y.  Peru,  55  Me.  469,  holding  money  paid  by  town  under  mistake  of  law  for 
relief  of  paupers  cannot  be  recovered  back. 

Cited  in  reference  notes  in  25  A.  S.  R.  491,  on  recovery  of  money  paid  under 
mistake  of  law;  45  A.  D.  171,  on  right  to  recover  money  paid  under  mistake  of 
fact;  27  A.  D.  489,  on  recovery  back  of  money  paid  under  mistake  or  in  ignorance 
of  essential  fact. 

Cited  in  note  in  55  A.  S.  R.  517,  on  right  to  recover  back  money  paid  in  ignor- 
ance of  one's  rights. 
Relief  against  mistake. 

Cited  in  Hargous  v.  Ablou,  3  Denio,  406,  holding  mutual  mistake  as  to 
quantity  of  goods  sold  in  elosed  packages  allows  recovery  for  deficiency  but  not 
for  remote  damages;  Rider  v.  Powell,  28  N.  Y.  310,  holding  bond  and  mortgage 
reformable  in  equity  upon  proof  of  mistake  on  one  side,  though  there  was  no 
fraud;  Ketchum  v.  Catlin,  21  Vt.  191,  holding  purchase  of  produce  under  mutual 
mistake  as  to  the  city  where  it  was  stored  avoidable  in  court  of  law;  Bell  v. 
Shields,  19  N.  J.  L.  93,  holding  agreement  by  indorser  to  remain  liable  after  ex- 
tension to  maker  not  binding,  the  extension  having  been  forged,  of  which  he  was 
ignorant;  Potter  v.  Greenwich,  26  Hun,  326,  holding  twenty-year  bonds  under 
statute  authorizing  thirty-year  ones  not  reformable,  there  being  neither  a  mis- 
take as  to  fact  or  law. 

Cited  in  notes  in  55  A.  S.  R.  499,  on  ignorance  or  mistake  of  law  as  ground  for 
relief;  55  A.  S.  R.  494,  495,  on  ignorance  of  one's  rights  as  ground  of  relief;  15 
A.  R.  182,  on  application  of  maxim,  Ignorantia  juria  non  exctisai. 
What  amounts  to  mistake  of  fact. 

Cited  in  Barker  v.  Clark,  12  Abb.  Pr.  N.  S.  106,  holding  mistake  of  tenants  as 
to  right  of  receiver  of  administrator  to  collect  rents  of  estate,  of  such  a  character ; 
Duncan  v.  New  York  Mut.  Ins.  Co.  29  Jones  ft  S.  13,  18  N.  Y.  Supp.  863,  46  N.  Y. 
S.  R.  241,  holding  such  a  mistake  exists  upon  cancelation  of  insurance  and  re- 
turn of  unearned  premiums,  in  ignorance  of  loss  of  property;  Earle  v.  De  Witt, 
6  Allen,  520  (dissenting  opinion),  on  mistake  of  grantee  as  to  grantor's  appoint- 
ment as  assignee  in  insolvency  as  one  of  fact. 
Payments  under  mistake  and  overpayments. 

Cited  in  George  v.  Tallman,  5  Lans.  392,  holding  overpayment,  due  to  error  in 
survey,  recoverable;  Grimes  v.  Blake,  16  Ind.  160,  holding  same  of  excess  interest 
paid  through  error  of  clerks  appointed  to  make  calculation ;  Calkins  v.  Griswold, 
11  Hun,  208;  Wheadon  v.  Olds,  20  Wend.  174, — ^holding  same  of  money  paid  for 
deficiency  in  estimate  as  to  quantity,  due  to  mutual  mistake  of  fact;  Norton  v. 
Marden,  15  Me.  45,  32  A.  D.  132,  holding  same  of  payments  under  mutual  mistake 
of  fact  as  to  lot  described  in  bond;  Chapman  v.  Brooklyn,  40  N.  Y.  372,  holding 
money  paid  on  consideration  wholly  failed,  recoverable;  Scott  v.  Ford,  45  Or. 
531,  68  LJLA.  469,  78  Pac.  742,  holding  payments  by  executors  under  mistake  of 
law  as  to  payee's  character  as  legatee,  not  recoverable ;  Belloff  v.  Dime  Sav.  Bank, 
118  App.  Div.  20,  103  N.  Y.  Supp.  273,  holding  consideration  paid  under  mistake 
as  to  ability  of  sole  devisee  to  convey  when  child  had  been  bom,  not  recoverable. 
Payments  of  money  under  compulsion  or  stress  of  undue  advantage. 

Cited  in  Lett  v.  Swezey,  29  Barb.  87,  holding  payments  on  binding  judgment 
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subsequently  reversed,  recoverable  though  there  was  no  duress;  Doll  t.  Earle,  65 
Barb.  298,  holding  payment  upon  decision  in  legal-tender  cases  pursuant  to 
agreement  not  recoverable,  though  holding  on  reargument  was  different;  Shelley 
V.  Lash,  14  Minn.  498,  Gil.  373,  holding  payment  by  judgment  d^tor  to  pur- 
chasers at  void  sale  not  recoverable,  in  absence  of  misrepresentation  or  mistake 
of  fact;  Baltimore  v.  Lefferman,  4  Gill,  426,  46  A.  D.  146,  holding  expenditures 
for  wall,  erected  pursuant  to  notice  from  city  under  provisions  of  void  ordinance,, 
not  recoverable. 

Cited  in  note  in  45  A.  D.  153,  as  to  what  constitutes  compulsory  payment  so  as 
to  enable  payer  to  recover  the  money  paid. 
Payments  on  unenforceable  demand. 

Cited  in  Columbus  Ins.  Co.  v.  Walsh,  18  Mo.  229,  holding  money  paid  by  in- 
surer in  ignorance  of  subsequent  insurance  avoiding  policy,  recoverable;  National 
L.  Ins.  Co.  V.  Minch,  53  N.  Y.  144,  holding  contra  as  to  loss  paid  in  ignorance  of 
existing  defense;  Flynn  v.  Hurd,  118  N.  Y.  19,  22  N.  E.  1109,  holding  commis- 
sioners's  payment  for  repair  of  joint  bridge  under  mistaken  construction  of 
statute  not  recoverable;  Brumagin  v.  Tillinghast,  18  Cal.  265,  79  A.  D.  176,  hold- 
ing same  as  to  voluntary  payments  for  stamps  imder  unconstitutional  revenue 
act;  Newburgh  Sav.  Bank  v.  Woodbury,  64  App.  Div.  305,  72  N.  Y.  Supp.  222, 
holding  bank  loaning  money  to  town  for  payments  to  drafted  men  under  void 
statute  cannot  recover  of  drafted  men;  Kraft  v.  Keokuk,  14  Iowa,  86,  holding 
taxes  paid  under  invalid  law,  not  recoverable;  Betz  v.  New  York,  119  App.  Div. 
91,  103  N.  Y.  Supp.  886,  holding  payments  for  taxes  assessed  in  wrong  city  by 
mistake,  after  severance  of  territory  by  statute,  recoverable;  Union  Ins.  Co.  v. 
Allegheny,  101  Pa.  250,  13  W.  N.  C.  440,  13  Pittsb.  L.  J.  N.  S.  213,  holding  pay- 
ment under  protest  by  purchaser  at  foreclosure  sale  for  taxes  not  a  lien  on  land, 
not  recoverable. 
—  Payments  on  compromise. 

Cited  in  Morton  v.  Ostrom,  33  Barb.  256,  holding  money  paid  on  compnmiise 
of  disputed  claim,  not  recoverable;  Rheel  v.  Hicks,  25  N.  Y.  289,  holding  pay- 
ments upon  compromise  of  bastardy  charge,  recoverable  upon  proof  of  non- 
pregnancy;  Sears  v.  Grand  Lodge,  A.  0.  U.  W.  163  N.  Y.  374,  50  L.R.A.  204,  57 
N.  E.  618  (reversing  24  App.  Div.  410,  48  N.  Y.  Supp.  559,  and  affirming  20 
Misc.  53,  45  S.  Y.  Supp.  331),  holding  return  of  insured  after  long  absence  does 
not  affect  right  to  money  agreed  to  be  paid  under  bona  fide  compromise. 
Voluntary  payments. 

Cited  in  Campbell  v.  Vandervoort,  2  N.  Y.  City  Ct.  Rep.  315;  Union  Insurance 
Co.  V.  Allegheny,  40  Phila.  Leg.  Int.  68;  Wyman  v.  Famsworth,  3  Barb.  369,— 
holding  voluntary  payment  with  full  knowledge  of  facts  cannot  be  recovered  back; 
Herbert  v.  Williams,  5  Luseme  Leg.  Reg.  62,  on  recovery  of  volimtary  payment 
made  with  full  knowledge  of  facts  but  in  ignorance  of  law;  Arnold  v.  (Georgia  R. 
&  Bkg.  Co.  50  Ga.  304,  holding  payments  for  excess  freight  charges  with  full 
knowledge  of  all  facts  not  recoverable;  Granger  v.  Olcott,  1  Lans.  169,  holding 
same  of  consideration  for  title  known  to  be  doubtful;  People  y.  Stephens,  71  N. 
Y.  627,  holding  conspiracy  to  restrain  bidding  on  state  work  not  actionable  after 
payment  with  full  knowledge;  Onondaga  v.  Briggs,  2  Denio,  26;  People  use  oi 
Macon  County  v.  Foster,  133  111.  496,  23  N.  E.  615, — holding  payment  of  salary 
of  officer  by  county  board  with  full  knowledge  after  auditing,  not  recoverable  in 
absence  of  fraud;  Surdam  v.  Fuller,  31  Hun,  500  (dissenting  opinion),  on 
applicability  of  rule  that  voluntary  payments  cannot  be  recovered  back  to  pay- 
ments by  public  officer. 
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Laches. 

Cited  in  note  in  28  A.  8.  R.  149,  on  stale  claim  in  equity. 

19  AM.  DBO.  515,  JACKSON,  t.  TOPPING,  1  WBND.  S88. 
Validity,  nature,  and  effect  of  condition  In  deed. 

Cited  in  reference  notes  in  26  A.  D.  597,  on  conditions  in  deeds;  24  A.  D.  299,. 
on  validity  of  conditions  in  conveyances;  34  A.  D.  731,  on  personal  charge  in 
deed;  72  A.  D.  302,  on  personal  character  of  obligation  where  father  conveys  to 
son  in  consideration  that  latter  maintain  father;  58  A.  D.  644,  on  effect  of  deed 
by  father  to  son  in  consideration  of  son's  maintaining  grantor. 

Cited  in  note  in  44  A.  D.  759,  on  validity  of  conditions  subsequent. 
Breach  of  condition  in  deed. 

Cited  in  reference  notes  in  93  A.  D.  80,  on  effect  of  breach  of  condition  to  re- 
vest title  in  grantor;  75  A.  D.  172,  on  what  constitutes  breach  of  condition  to 
support  grantor  or  to  pay  his  debts. 

Cited  in  notes  in  44  A.  D.  751,  on  breach  of  condition  to  indemnify  grantor 
against  mortgage,  etc.;  44  A.  D.  754,  on  effect  of  breach  of  condition  subsequent 
to  revest  estate. 
Forfeiture  for  nonperformance  of  conditions  in  grant. 

Cited  in  People  v.  Kingson  &  M.  Tump.  Road  Co.  23  Wend.  193,  35  A.  D.  551,. 
holding  state  can  enforce  forfeiture  of  corporate  charter  upon  substantial  non- 
performance of  conditions. 

Cited  in  notes  in  44  A.  D.  745,  on  duration  of  condition  subsequent  and  who- 
bound  by;  44  A.  D.  748,  on  performance  of  condition  subsequent  and  time  within 
which  it  must  be  fulfilled. 
Wbo  may  re-enter  for  breach  of  condition  subsequent. 

Cited  in  NicoU  v.  New  York  &  E.  R.  Co.  12  Barb.  460,  holding  grantor  in  fee 
cannot  by  conveyance  pass  right  of  re-entry  either  at  common  law  or  by  statute; 
Underbill  v.  Saratoga  &  W.  R.  Co.  20  Barb.  455,  holding  foregoing  not  the  rule, 
as  to  leases  in  fee  reserving  rents,  nor  to  leases  for  life  or  for  years;  Upington 
V.  Corrigan,  151  N.  Y.  143,  37  L.R.A.  794,  45  N.  E.  359,  holding  statutes  do  not 
allow  devise  as  against  right  of  heirs  to  re-enter. 

Cited  in  reference  notes  in  28  A.  D.  393,  on  re-entry  for  condition  broken;  22 
A.  D.  203,  as  to  who  may  re-enter  for  condition  broken;  90  A.  D.  104,  on 
applicability  of  rule  against  perpetuities  to  rights  of  entry  for  breach  of  con* 
dition. 

Cited  in  notes  in  95  A.  S.  R.  573,  574,  by  and  against  whom  breach  of  con- 
dition may  be  asserted;  60  L.R.A.  758,  on  rule  against  transferability  of  right 
of  entry  for  condition  broken  before  breach  of  condition. 
—  As  dependent  on  reservation  in  grant. 

Cited  in  Post  v.  Bemheimer,  31  Hun,  247,  holding  right  of  grantor  or  his 
heirs  to  re-enter  for  breach  of  condition  not  dependent  on  express  reservation; 
Fluharty  v.  Fluharty,  54  W.  Va.  407,  46  S.  E.  199;  Osgood  v.  Abbott,  58  Me.  73,— 
holding  heirs,  though  not  expressly  mentioned,  may  re-enter  for  breach  of  con- 
dition; Jenkins  v.  Horwitz,  92  Md.  34,  47  Atl.  1022,  holding  devise  on  condition, 
without  limitation  over,  goes  to  heirs  and  not  to  residuary  legatees  upon  a 
forfeiture. 

Distinguished  in  Stamper  v.  Venable,  117  Tenn.  657,  97  S.  W.  812,  holding  right 
of  revocation  personal  to  grantor  not  av.iiltil  le  to  unnamed  heirs  in  deed. 
Ejectment  as  remedy  on  breacli  of  condition. 

Cited  in  Martin  v.  Ohio  River  R.  Co.  37  W.  Va.  349,  16  S.  E.  589,  holding  it  a 
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proper  remedy  to  recover  real  estate  upon  breach  of  condition  subsequent;  Cmger 
V.  McLaury,  41  N.  Y.  219  (affirming  51  Barb.  642),  holding  ejectment  maintain- 
able by  one  of  a  number  of  heirs  with  right  of  re-entry  for  nonpayment  of  rent; 
Moore  ▼.  Wingate,  63  Mo.  398,  holding  transferee  of  grantor  after  entry  for  con- 
dition broken  has  adequate  remedy  by  ejectment  so  as  to  bar  relief  in  chancery; 
Upington  y.  Corrigan,  79  Hun,  488,  29  N.  Y.  Supp.  1002,  holding  a  Roman 
Catholic  bishop  taking  by  devise  was  proper  defendant  to  an  action  to  enforce  a 
forfeiture. 

Cited  in  note  in  44  A.  D.  767,  on  ejectment  or  writ  of  entry  for  condition  broken. 
Disfavor  toward  forfeitures. 

Cited  in  Worden  v.  Guardian  Mut.  L.  Ins.  Co.  7  Jones  &  S.  317,  holding  they 
are  not  enforced  unless  that  intent  is  shown  by  the  actual  agreement;  New 
York  Indians  v.  United  States,  30  Ct.  CI.  413,  holding  interpretation  which 
•creates  a  forfeiture  is  not  to  be  favored;  Pearson  v.  Lovejoy,  53  Barb.  407,  36 
How.  Pr.  193,  holding  statutes  giving  right  of  appeal  liberally  construed  to  guard 
against  forfeiture  of  the  right. 

Distinguished  in  Wiseman  v.  McNulty,  25  Cal.  230,  on  inapplicability  of  doe- 
trine  of  forfeiture. 
-Grammatical  rules  In  construction  of  writing. 

Cited  in  Kent  v.  Binghamton,  40  Misc.  1,  81  N.  Y.  Supp.  198;  Atty.  Gen.  v. 
West  Wisconsin  R.  Co.  36  Wis.  466;  People  v.  Lytic,  7  App.  Div.  563,  40  N.  Y. 
Supp.  153,  11  N.  Y.  Crim.  Rep.  229, — holding  same  as  to  statutes;  Hill  v.  Hart- 
ford Acci.  Ins.  Co.  22  Hun.  187  (dissenting  opinion),  on  construction  of  stat- 
utes and  contracts  according  to  ordinary  and  popular  meaning  of  the  words. 
^— In  construction  of  deeds. 

Cited  in  Long  Island  R.  Co.  v.  Conklin,  32  Barb.  381,  holding  technical  gram- 
matical rules  will  be  disregarded  to  effect  the  intention  in  deed;  Decker  v.  Carr, 
11  App.  Div.  432,  42  N.  Y.  Supp.  243,  holding  same  as  to  instrument  transfer- 
ring interest  in  an  estate;  Zimmerman  v.  Mechanics'  Sav.  Bank,  75  Conn.  645,  54 
Atl.  1120,  holding  same  as  to  will. 

Cited  in  reference  note  in  59  A.  D.  563,  on  construction  of  words  in  deed  accord- 
ing to  apparent  intent. 
^»  Substitution  of  words. 

Cited  in  Fairchild  v.  Lynch,  10  Jones  &  S.  265,  changing  word  "first"  descrip- 
tive of  party  to  pay  off  encumbrance  into  "second"  to  effect  intention. 

Cited  in  reference  note  in  22  A.  D.  198,  on  construing  of  word  "and"  as  "or." 

Cited  in  note  in  48  A.  D.  574,  on  changing  "or"  into  "and"  and  vice  verta  in 
statutes,  deeds,  bond,  etc. 
—  Repugnant  and  inconsistent  words. 

Cited  in  Tucker  v.  Meeker,  2  Sweeney,  736,  holding  inconsistent  provisions  of 
•deed  yield  to  intent  provided  no  rule  of  law  is  violated ;  Sanders  v.  Betts,  7  Wend. 
287,  holding  repugnant  words  in  covenant  of  warranty  may  be  rejected  as  sur- 
plusage; Eldridge  v.  See  Yup  Co.  17  Cal.  44,  holding  restriction  in  habendum  in 
bargain  and  sale  deed,  requiring  grantee  to  hold  for  use  of  a  Chinese  church,  void. 
<k>ndition8  in  favor  of  third  person. 

Cited  in  Craig  v.  Wells,  11  N.  Y.  315,  holding  condition  or  reservation  in  deed 
in  favor  of  stranger,  void. 
J^ossibllity  of  reversion. 

Cited  in  Lougheed  v.  Dykeman  Baptist  Church  &  Soc.  40  N.  Y.  Supp.  586  on 
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inapplicability  of  statutes  forbidding  restraints  on  alienation  to  possibilities  of 
reversion. 

19  AM.  DEO.  522,  JACKSON  t.  VICKORT,  1  WEND.  406. 
Certificates  by  notaries  to  Identity  of  acknowled^ng  party. 

Cited  in  Peck  v.  Mallams,  10  N.  Y.  509,  holding  certificate  in  form  of  statute 
good  without  reciting  evidence  of  identity  of  grantor  or  particulars  of  wife's 
examination;  People  v.  Schooley,  89  Hun,  391,  69  N.  Y.  S.  R.  841,  35  N.  Y.  Supp. 
429,  11  N.  Y.  Crim.  Rep.  28,  on  impropriety  of  notary  certifying  on  mere  intro- 
duction that  a  party  was  personally  known  to  him. 
Proof  of  will. 

Cited  in  Rogers  v.  Wilson,  13  Ark.  474;  Hunt  v.  Johnson,  19  N.  Y.  279,— hold- 
ing testimony  of  one  witness  to  due  execution  sufficient;  Nichols  v.  Romaine,  3 
Abb.  Pr.  122,  on  same  point;  Re  Page,  118  111.  576,  59  A.  R.  395,  8  N.  B.  852,  hold- 
ing it  provable  by  testimony  of  one  of  two  attesting  witnesses;  Chapman  v. 
Rodgers,  12  Hun,  342  (dissenting  opinion),  on  sufficiency  of  proof  by  one  witness 
either  under  common  law  or  the  statutes ;  Weir  v.  Fit^erald,  2  Bradf .  42,  holding 
elear  proof  of  execution  from  one  witness  sufficient,  though  recollection  of  other 
is  hazy;  Trammell  v.  Thurmond,  17  Ark.  203,  holding  certificate  of  probate  on 
proof  of  person  other  than  subscribing  witness  without  showing  of  their  death  or 
absence,  bad;  Re  Oliver,  26  N.  Y.  Civ.  Proc.  Rep.  25,  34  N.  Y.  Supp.  706,  1  Gib- 
bons, 818,  13  Misc.  466,  holding  death  of  one  witness  and  absence  of  other,  un- 
heard from  for  six  years,  allows  proof  by  handwriting  of  testator  and  witnesses; 
Re  Allison,  104  Iowa,  130,  73  N.  W.  489,  holding  testimony  of  third  person  as 
to  presence  at  execution  and  that  witnesses  reside  outside  state  prima  facie  proof 
of  execution;  Price  v.  Brown,  1  Bradf.  291;  Arrington  v.  Tupper,  10  Cal.  464, — 
holding  due  execution  established  by  proof  of  signatures  of  witnesses  and  testator 
where  they  are  dead  or  outside  jurisdiction. 

Cited  in  reference  notes  in  35  A.  S.  R.  868,  on  proof  of  execution  of  will;  34 
A.  D.  139,  on  what  may  be  proved  by  one  of  subscribing  witnesses;  45  A.  S.  R. 
158,  on  proving  handwriting  of  attesting  witnesses  where  they  cannot  be  found. 

Cited  in  notes  in  15  A.  D.  400,  on  proof  of  wills ;  40  A.  D.  232,  on  proof  of  will 
by  subscribing  witnesses;  51  A.  D.  575,  on  proof  of  will  by  one  witness;  77  A.  S. 
R.  470,  471,  472,  on  number  of  witnesses  required  for  proof  of  will;  110  A.  S.  R. 
460,  on  effect  of  number  of  witnesses  testifying  to  execution  or  contents  of  lost 
or  destroyed  will. 

Distinguished  in  Welty  v.  Welty,  8  Md.  15,  holding  testimony  of  one  surviving 
witness  of  will  sufficient  though  he  did  not  see  others,  now  deceased,  sign  it. 
<—  In  trial  at  law. 

Cited  in  Cornwell  v.  Wooley,  1  Abb.  App.  Dec.  441,  4  Abb.  Pr,  N.  S.  41,  43 
How.  Pr.  475,  3  Keyes,  378,  holding  execution  of  will  provable  by  one  witness 
testifying  as  to  a  perfect  execution;  Norris  v.  Norris,  32  Hun,  175;  Cor  ley  v. 
McEmeel,  31  Abb.  N.  C.  113,  60  N.  Y.  S.  R.  53,  28  N.  Y.  Supp.  785,— holding 
statutes  still  allow  offer  of  will  in  evidence  in  action  at  law  without  its  having 
been  probated;  Upton  v.  Bernstein,  76  Hun,  516,  27  N.  Y.  Supp.  1078,  holding 
will  establishable  by  testimony  of  single  witness  upon  issue  as  to  ownership  of 
realty  in  supreme  court;  Re  Briggs,  49  App.  Div.  47,  62  N.  Y.  Supp.  294,  on 
proof  of  will  at  law  by  one  witness. 
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Proof  of  ancient  wills. 

Cited  in  Weltj  y.  Welty,  8  Md.  15,  holding  the  law  looka  with  lenity  upon 
failure  of  memory  of  witnesses  to  ancient  wills. 
Necessity  of  publication  of  will. 

Cited  in  Remsen  ▼.  Brinckerhoff,  26  Wend.  325,  37  A.  D.  251,  holding  thai 
words  to  witnesses  showing  intention  to  make  will  necessary  by  statute. 
Construction  of  description  of  land  as  a  "square"  In  a  "corner"  of 
larger  tract. 

Cited  in  Marsh  v.  Ne-ha-sa-ne  Park  Asso.  25  App.  Div.  34,  49  N.  Y.  Supp.  384» 
holding  *'250  acres  in  the  northeast  comer  of  the  northeast  quarter"  should  be 
taken  off  in  form  of  square;  Hansee  v.  Mead,  27  Hun,  162,  2  N.  Y.  Civ.  Proc.  Rep. 
175,  holding  that  a  call  for  quantity  to  be  laid  out  square  in  a  comer  was  not 
restricted  to  a  square  of  such  area  as  could  be  inscribed  in  the  comer;  Saranac 
lAnd  &  Timber  Co.  v.  Comptroller  (Saranac  Land  A  Timber  Co.  v.  Roberts)  177 
U.  S.  318,  44  L.  ed.  786,  20  Sup.  Ct.  Rep.  642,  holding  description  "1,000  acres 
lying  in  northwest  comer  of  the  northwest  quarter"  of  a  tract,  in  assessment,^ 
sufficient;  Benjamin  v.  Welch,  73  Hun,  371,  26  N.  Y.  Supp.  158,  holding  designa* 
tion  of  "24  acres  in  northeast  comer"  of  a  tract,  in  a  will  sufficient. 

19  AM.  DEO.  529,  REED  t.  VAN  OSTRAND,  1  WEND.  424. 
Giving  of  note  as  a  payment. 

Cited  in  Hollehan  y.  Roughan,  62  Wis.  64,  22  N.  W.  163,  holding  note  givor 
for  chattel  purchased,  a  mere  promise  and  not  a  payment;  Wylly  v.  Collins,  9 
6a.  223,  holding  estate  not  relieved  of  liability  by  creditors  taking  note  of 
tmstee  as  a  settlement;  Rodman  v.  Hedden,  10  Wend.  498,  holding  judgment 
extinguished  by  acceptance  of  a  certain  sum  of  money  and  debtor's  note  as  a  full 
satisfaction;  Coville  ▼.  Besly,  2  Denio,  139,  holding  note  given  for  failed  con* 
sideration  a  payment  after  transfer  to  third  person. 

Cited  in  reference  notes  in  28  A.  S.  136,  on  note  as  extinguishment  of  pre- 
existing debt;  44  A.  D.  144,  as  to  when  giving  of  note  operates  as  payment  of 
pre-existing  debt;  24  A.  D.  640;  27  A.  D.  192, — as  to  when  note  given  by  debtor 
or  third  person  operates  as  payment;  27  A.  D.  641,  on  presumption  of  payment 
arising  from  taking  of  note. 

Cited  in  notes  in  20  A.  D.  462,  on  payment  by  note;  37  A.  D.  48,  on  extinguish- 
ment  of  debt  by  note  or  order. 

Distinguished  in  Lewis  v.  Lozee,  3  Wend.  79,  holding  note  no  payment  where 
it  was  intended  only  as  collateral  security. 
Action  for  money  had  and  received. 

Cited  in  reference  note  in  6  A.  D.  391,  as  to  when  action  for  money  had  and 
received  may  be  supported. 

Cited  in  notes  in  52  A.  D.  753,  on  count  for  money  had  and  received  lying  for 
money  only;  17  A.  D.  537,  on  action  for  money  paid  or  money  had  and  received 
where  property  is  received  as  payment  in  lieu  of  money. 
Necessity  of  anthority  under  seal  to  execute  specialty. 

Cited  in  Blood  v.  Goodrich.  9  Wend.  68,  24  A.  D.  121;  Shuetze  v.  Bailey,  40  Mo. 
69, — holding  it  necessary  to  agent  attempting  to  bind  principal  by  deed;  Tappan 
v.  Redfield,  5  N.  J.  Eq.  339,  holding  it  necessary  to  one  executing  deed  for  an 
absent  owner;  Whelan  v.  Sherron,  Ga.  Dec.  pt.  2,  p.  54,  holding  authority  to 
bind  one  as  security  on  appeal  can  be  given,  if  at  all,  only  imder  seal;  Hughes 
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T.  Holliday,  3  G.  Greene,  30,  liolding  deed  executed  under  a  power  inadmiBsible 
-without  production  of  authority. 

Cited  in  reference  notes  in  5  A.  S.  R.  412,  on  authority  to  execute  instrument  in 
writing;  24  A.  D.  128,  on  necessity  of  seal  to  authority  to  execute  deed;  55  A.  D. 
343,  on  necessity  that  authority  to  execute  sealed  instrument  be  under  seal; 
53  A.  D.  605,  as  to  how  delegation  of  authority  to  execute  sealed  instrument 
must  be  given. 

Cited  in  notes  in  40  A.  D.  409,  as  to  how  authority  to  execute  deed  must  be 
^iven ;  8  E.  R.  C.  630,  on  necessity  that  power  of  attorney  to  execute  deed  be  under 
«eal;  2  £.  R.  C.  280,  on  sufficiency  of  agent's  authority  to  assign  interest  in  in- 
vention. 

Validity  of  patent-right  note. 

Cited  in  note  in  20  L.RJL  605,  on  validity  of  notes  given  for  patent  rights 
"where  patent  is  invalid. 
Parol  evidence  as  to  writings. 

Cited  in  Howard  v.  Thomas,  12  Ohio  St.  201,  holding  it  inadmissible  to  add 
provision  to  lease  as  to  repairs  of  proof;  Welz  v.  Rhodius,  87  Ind.  1,  44  A.  R.  747, 
holding  it  competent  to  prove  contemporaneous  agreement  not  to  engage  in 
Tival  business  in  consideration  of  execution  of  lease;  Oiler  v.  Gard,  23  Ind.  212, 
holding  it  inadmissible  to  vary  contract  expressed  in  a  receipt;  Niles  v.  Culver, 
S  Barb.  205,  holding  same  as  to  terms  of  receipt  expressing  a  contract  of  car- 
riage; Stapleton  v.  King,  33  Iowa,  28,  11  A.  R.  109,  holding  rule  allowing  parol 
explanation  of  receipts  strictly  confined  to  pure  receipts;  Miller  v.  Lockwood, 
32*  N.  Y.  293  (dissenting  opinion),  on  presumption  of  completeness  in  instru- 
ment giving  details  of  a  contract. 

Cited  in  reference  notes  in  51  A.  D.  546,  on  admissibility  of  evidence  of  prior 
or  contemporaneous  parol  agreement  to  control  written  contract;  37  A.  S.  R. 
501,  on  presumption  that  prior  parol  agreements  are  merged  in  written  contract; 
68  A.  S.  R.  73,  on  presumption  that  contract  consummated  by  writing  contains 
entire  agreement. 

Distinguished  in  Liebke  v.  Methudy,  14  Mo.  App.  66,  holding  it  admissible  to 
prove  contemporaneous  agreement  supplementary  of  a  defective  writing;  Silli- 
man  v.  Tuttle,  45  Barb.  171,  holding  agreement,  as  to  profits  on  voyage  then 
being  made  contemporaneous  with  execution  of  bill  of  sale,  provable  by  parol. 

—  Parol  proof  of  warranty. 

Cited  in  Bush  v.  Bradford,  15  Ala.  317;  McCray  Refrigerator  ft  Cold  Storage 
€o.  V.  Woods,  99  Mich.  269,  41  A.  S.  R.  599,  58  N.  W.  320;  Sparks  v.  Messick, 
66  N.  C.  440;  Waters*  Patent  Heater  Co.  v.  Tompkins,  14  Hun,  219;  Wason  v. 
Rowe,  16  Vt.  525;  Ottawa  Bottle  &  Flint-Glass  Co.  v.  Gunther,  31  Fed.  208,— 
holding  it  inadmissible  to  add  warranty  in  written  bill  of  sale;  Worland  v. 
Secrest,  106  Ky.  711,  61  S.  W.  446;  Mast  v.  Pearce,  58  Iowa,  679,  43  A.  R.  125,  12 
N.  W.  697, — holding  same  in  absence  of  fraud  or  mistake;  Rodgers  v.  Perrault, 
41  Kan.  385,  21  Pac.  287;  DeWitt  v.  Berry,  134  U.  S.  306,  33  L.  ed.  896,  10  Sup. 
Ct.  Rep.  536, — ^holding  it  inadmissible  to  vary  written  warranty  in  bill  of  sale; 
Willard  v.  Ostrander,  46  Kan.  691,  26  Pac  1017;  Buchtel  v.  Mason  Lumber  Co. 
1  Flipp.  640,  Fed.  Cas.  No.  2,077, — holding  same  in  absence  of  fraud  or  mistake; 
Ketch um  v.  Hawks,  2  N.  Y.  Leg.  Obs.  384,  as  to  whether  it  is  admissible  to  add 
agreement  to  defend  title  in  bill  of  sale;  Jackson  v.  Helmer,  73  App.  Div.  134, 
77  N.  Y.  Supp.  835,  holding  it  inadmissible  to  add  warranty  to  lease;  Naiunbergv. 
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Young,  44  N.  J.  L.  331,  43  A.  R.  380,  holding  it  inadmissible  to  add  warranty  as- 
to  power  of  engines  in  building  demised  by  written  lease. 

Cited  in  notes  in  12  L.R.A.  694,  on  right  to  prove  oral  warranty  at  time  of 
sale  by  written  contract;  19  L.R.A.(N.S.)  1192,  on  right  to  show  parol  warranty 
in  connection  with  contract  of  sale  of  personalty. 

Distinguished  in  Miller  v.  Van  Tassel,  24  Cal.  458,  holding  it  admissible  to  vary 
implied  warranty  of  title  in  written  bill  of  sale;  Filkins  v.  Whyland,  SS4  N.  Y. 
338,  holding  it  admissible  to  show  warranty  where  only  writing  executed  was  a 
receipt. 

—  Parol  warranty  of  assigned  patent. 

Cited  in  State  v.  Baker,  21  Mo.  338;  McClure  t.  Jeffrey,  8  Ind.  79,— ^lolding  it 
inadmissible  to  add  warranty  to  written  assignment  of  patent  in  absence  of 
fraud;  Johnson  v.  McCabe,  37  Ind.  635;  Jones  v.  Alley,  17  Minn.  292,  GiL  269; 
Galpin  v.  Atwater,  29  Conn.  93, — ^holding  it  inadmissible  to  add  warranty  to  deed 
of  a  patent  right. 
Necessity  of  best  evidence. 

Cited  in  Barnett  v.  Williams,  7  Kan.  339,  holding  error  not  to  strike  out  oral 
testimony  as  to  contract  where  cross-examination  showed  that  it  had  be^i  re- 
duced to  writing. 

19  AM.  DEC.  585,  BUCK  t.  AIKIN,  1  1¥END.  466. 
Actionable  right  of  possession. 

Cited  in  Matthews  v.  Smith's  Exp.  Co.  1  Misc.  238,  23  N.  Y.  Supp.  132,  hold- 
ing actual  possession  will  sustain  trespass  for  chattel  taken  by  wrong-doer; 
Cannon  v.  Kinney,  4  111.  9,  holding  right  to  reduce  to  possession  will  sustain 
trespass  for  injury  to  chattel;  Cary  y.  Hotailing,  1  Hill,  311,  37  A.  D.  323,  hold- 
ing defrauded  vendor  of  chattels  can  maintain  replevin  in  cepit  against  hia 
purchaser;  Ash  v.  Putnam,  1  Hill,  302,  on  same  point;  Butler  v.  Collins,  12  Cal. 
457,  holding  constructive  possession  of  chattels  will  sustain  trespass,  though 
actual  possession  is  in  another;  Carter  v.  Wallace,  2  Tex.  206,  holding  absolute 
ownership  will  sustain  trespass  or  trover,  though  actual  possession  was  in 
another;  Kinney  v.  Service,  91  Mich.  629,  52  N.  W.  53,  holding  it  competent  for 
plaintiffs  in  trespass  for  breaking  close  to  show  actual  or  constructive  possession; 
Butts  V.  Collins,  13  Wend.  139,  on  maintenance  of  trespass  by  receiptor  for  goods 
taken  from  his  possession  by  wrongdoer. 

Cited  in  reference  notes  in  25  A.  D.  121,  or  requisites  to  maintain  action  of 
trespass;  22  A.  D.  41,  on  necessity  of  possession  to  maintain  trespass  quare 
clausum  f regit;  31  A.  D.  548,  on  necessity  of  possession  to  maintenance  of  tree- 
pass  or  trover;  51  A.  D.  646,  on  possession  alone  sufficient  for  maintenance  of 
trespass  quare  clausum  f regit;  38  A.  D.  546,  on  what  possession  is  necessary  to 
authorize  maintenance  of  trespass. 

Cited  in  note  in  18  A.  D.  554,  on  sufficiency  of  constructive  possession  to  main- 
tain trespass. 

—  To  recover  for  severed  trees. 

Cited  in  Ault  v.  Meager,  112  Ga.  148,  37  S.  £.  185,  holding  actual  or  con- 
structive possession  of  land  necessary  to  sustain  trespass  for  timber  severed; 
Mason  v.  Lewis,  1  G.  Greene,  494,  holding  right  of  property  and  immediate  pos- 
session will  sustain  trespass  for  crops  severed,  though  land  was  in  possession 
of  another. 

Distinguished  in  Northern  P.  R.  Co.  v.  Lewis,  162  U.  S.  366,  40  L.  ed.  1002,  16 
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Sup.  Ct.  Rep.  831,  holding  one  thown  to  be  without  right  of  possession  or  title^ 
or  ownership  of  timber,  cannot  maintain  trespass  on  case  for  its  destruction. 

—  Right  in  stranger  as  defense. 

Cited  in  Colton  v.  Jones,  7  Robt.  164;  Kissam  t.  Roberts,  6  Bosw.  154;  King 
y.  Orser,  4  Duer,  431, — holding  trespass  for  injury  to  chattels  not  defendable  by 
proof  of  title  in  stranger;  Neff  v.  Thompson,  8  Barb.  213,  holding  lien  on  sheep 
will  not  defeat  trespass  or  replevin  by  owner  against  third  person. 

Cited  in  reference  notes  in  88  A.  D.  675,  on  right  to  plead  property  in  stranger 
in  replevin;  1  A.  D.  589,  on  right  to  set  up  put  tertii  as  defense  in  trover; 
44  A.  D.  708,  as  to  when  purchaser  under  execution  must  show  title  or  possession 
in  execution,  defendant  to  recover  in  ejectment. 

Distinguished  in  Grubb  v.  Guilford,  4  Watts,  223,  28  A.  D.  700,  where  plaintiff 
had  a  title  to  mine  ore  and  was  in  possession,  but  another  grant  existed. 
Possession  without  color  of  title. 

Cited  in  Oneida  Common  Pleas  Judges  v.  People,  18  Wend.  79,  holding  such 
possession  of  iminclosed  land  confined  to  actual  area  of  possession. 

Distinguished  in  Brown  v.  Majors,  7  Wend.  495,  where  a  small  tract,  though 
uninclosed,  had  buildings  on  it  occupied  by  claimant. 
Right  to  timber  severed  from  vacant  lands  before  purchase. 

Cited  in  Keeton  v.  Audsley,  19  Mo.  362,  61  A.  D.  560,  denying  right  in  entry 
man  to  timber  cut  and  lying  on  land. 
Sheriff's  deed  as  evidence. 

Cited  in  reference  note  in  38  A.  D.  712,  on  necessity  for  proof  of  judgment  and 
execution  to  admissibility  of  sheriff's  deed  as  evidence  of  title. 

Cited  in  note  in  43  A.  D.  52,  on  admissibility  of  sheriff's  deed  as  evidence  of 
title. 

Powers  of  executors. 

Cited  in  note  in  78  A.  S.  R.  188,  on  power  of  executors  as  to  compromise, 
composition,  and  release  of  claims. 

19  AM.  DEC.  587,  MURRAY  v.  BliATCHFORD,  1  WEXD.  588,  Modified 

as  to  costs  in  2  Wend.  221. 
Powers  of  representative. 

Cited  in  Parker  v.  Providence  &  S.  S.  B.  Co.  17  R.  I.  376,  33  A.  S.  R.  869,  14 
L.R.A.  414,  23  Atl.  102,  holding  statute  allows  executor  to  settle  claim  for  death 
of  deceased  without  assent  of  next  of  kin. 

Cited  in  reference  note  in  33  A.  S.  R.  877,  on  executor's  and  administrator's 
power  to  compromise  or  arbitrate. 

Cited  in  note  in  78  A.  S.  R.  171,  on  common-law  powers  of  executors. 

—  When  there  are  more  than  one. 

Cited  in  Dwight  v.  Newell,  15  111.  333,  holding  assignment  of  note  by  one  ad- 
ministrator binding  on  all;  Barry  v.  Lambert,  98  N.  Y.  300,  50  A.  R.  677,  holding 
same  of  declaration  of  trust  by  one  provided  the  two  together  could  have  acted; 
Camp  V.  Moseley,  2  Fla.  171,  holding  admissions  of  one  administrator  amounting 
to  an  estoppel  bind  all;  Dean  v.  Duffield,  8  Tex.  235,  58  A.  D.  108,  holding  re- 
jection of  claim  by  one  administrator  sufficient  to  allow  suit;  Vernor  v.  Coville, 
64  Mich.  281.  20  N.  W.  75,  holding  power  to  executors  "to  sell  and  convey  any 
real  estate"  survives  to  one  after  renouncement  by  other;  Jackson  ex  dem. 
Jenkins  v.  Robinson,  4  Wend.  436,  holding  all  administrators  need  not  join  in 
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petition  for  license  to  sell;  Willis  v.  Farley,  24  Cal.  490,  holding  statute  makes 
allowance  of  claim  by  one  administrator  binding  on  all;  Farmers'  Bank  t. 
Wright,  158  Fed.  848,  holding  statute  does  not  require  all  executors  as  parties 
to  suit  bj  ereditor  to  establish  claim;  Boughton  v.  Flint,  13  Hun,  206,  on  power 
of  one  co-administrator  or  executor  to  act  alone  at  his  peril ;  Re  Haight,  32  App. 
Div.  496,  63  N.  Y.  Supp.  226;  People  ex  rel.  Neustadt  v.  Coleman,  42  Hun,  581; 
People  ex  rel.  Campbell  y.  Taxes  k  A.  Comrs.  38  Hun,  536,— on  act  of  one  executor 
as  to  testator's  goods  as  the  act  of  all. 

Cited  in  notes  in  9  L.R.A.  223,  on  several  executors  considered  as  one  person; 
14  A.  D.  158,  on  release  by  one  executor. 

Cited  as  modified  by  statute  in  Chambers  ▼.  Cruikshank,  5  Dem.  414,  holding 
surrogate  may  direct  joint  custody  by  executors  of  property  of  estate. 

Distinguished  in  Allen  v.  Corn  Exchange  Bank,  87  App.  Div.  335,  84  N.  Y.  Supp. 
1001,  holding  commercial  paper  payable  to  two  or  more  not  partners  must  be 
indorsed  by  each. 
—  Release  or  compromise  by  single  co-representatlTe. 

Cited  in  People  ex  rel.  Eagle  v.  Keyser,  28  N.  Y.  220,  84  A.  D.  338,  17  Abb.  Pr. 
214,  holding  mortgage  running  to  two  persons  as  "executors"  releasable  by  one 
after  death  of  other;  Weir  v.  Mosher,  19  Wis.  312,  holding  one  of  two  executors 
«au  release  mortgage  without  signature  or  assent  of  the  other ;  Clif t  v.  White,  16 
Barb.  70,  holding  acts  of  one  executor  as  to  delivery,  sale,  or  release  of  testator's 
goods,  binding  on  all;  D'Invillers  v.  Abbot,  4  W.  N.  C.  124,  12  Phila.  462,  34  Phila. 
Leg.  Int.  158,  holding  one  of  several  executors  can  discharge  a  mortgage  whether 
running  to  themselves  or  to  their  testator;  Black's  Estate,  1  Tucker,  145,  holding 
executors  and  administrators  cannot,  by  mutual  receipts,  release  each  other  from 
their  obligations  to  the  estate;  Williams  v.  DeHaven,  80  Pa.  480.  9  Phila.  173,  31 
Phila.  Leg.  Int.  20,  2  W.  N.  C.  294,  on  inability  of  one  coexecutor  to  release  a 
debtor  for  deposit  made  in  names  of  both  executors;  Herald  v.  Harper,  8  Blackf. 
170,  holding  compromise  of  obligations  by  one  administrator  binding  on  rest; 
Oilman  v.  Oilman,  6  Thomp.  &.  C.  211,  4  Hun,  69,  holding  statute  allows  compro- 
mise of  legatee's  counterclaim  by  majority  of  executors  with  consent  of  surrogate; 
Com.  V.  Smith,  4  Phila.  270,  18  Phila.  Leg.  Int.  125,  on  validity  of  compromise 
by  one  of  several  executors  or  administrators. 
Distinction  between  executors  and  administrators. 

Cited  in  reference  notes  in  88  A.  D.  308,  on  executors  and  administrators  being 
alike  responsible  for  administration  of  estate;  58  A.  D.  703,  on  executors  and 
administrators  standing  on  same  ground  in  regard  to  powers  and  liabilities. 

Cited  in  note  in   14  L.R.A.  414,  on  distinction  between  executors  and  ad- 
ministrators. 
Care  required  of  representatives  selling  or  compromising. 

Cited  in  Leland  v.  Manning,  4  Hun,  7,  holding  discretion  and  prudence  re- 
quired of  executors  compromising  debts;  Re  Scott,  1  Redf.  234,  5  N.  Y.  Legal.  Obs. 
378,  holding  executor  selling  debt  in  good  faith,  prudently  and  discreetly,  not 
liable;  Re  Thomas,  39  Misc.  223,  79  N.  Y.  Supp.  571,  on  impropriety  of  charging 
administratrix  with  loss  on  an  honest  and  prudent  settlement. 
Nondisclosure  as  avoiding  compromise. 

Cited  in  Oraham  v.  Meyer,  99  N.  Y.  611,  1  N.  E.  143,  holding  debtor  compro> 
mising  with  creditor  after  assignment  not  bound  to  give  him  benefit  of  what  hs 
knows  of  his  own  affairs. 
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Creditors'  duty  to  preTent  removal  of  property. 

Cited  in  note  in  45  A.  8.  R.  665,  on  duty  of  creditors  to  prevent  executor  or 
administrator  from  removiig  property  out  of  state. 
Us  pendens. 

Cited  in  Meux  ▼.  Anthony,  11  Ark.  411,  52  A.  D.  274,  holding  purchaser  of 
property  in  suit  and  custody  of  law  takes  at  his  peril;  Leitch  v.  Wells,  48  N.  Y. 
585,  in  applicability  of  doctrine  of  lis  pendens  to  stocks. 

Cited  in  reference  notes  in  20  A.  D.  381;  25  A.  D.  675;  48  A.  D.  Ill,— on 
doctrine  of  Us  pendens;  11  A.  S.  R.  856,  on  general  doctrine  of  lis  pendens;  23 
A.  D.  186;  40  A.  S.  R.  189, — as  to  when  lis  pendens  commences;  35  A.  D.  155, 
on  purchase  pendente  lite;  33  A.  S.  R.  49,  on  purchaser's  rights  of  realty 
pendente  Ute, 

Cited  in  notes  in  56  A.  S.  R.  859,  860,  on  the  law  of  lis  pendens;  2  L.R.A.  48, 
on  validity  of  alienation  pending  suit  in  which  Us  pendens  has  been  filed. 
Answer  as  evidence  In  equity. 

Cited  in  Branch  Bank  v.  Marshall,  4  Ala.  60,  holding  it  conclusive  as  to  denial 
of  matter  charged  in  bill,  unless  contradicted,  though  otherwise  as  to  matters  in 
avoidance;  Bellows  v.  Stone,  18  N.  H.  465,  holding  it  evidence  of  matter  of  affirm- 
ance if  in  relation  to  a  matter  required  to  be  answered  by  bill. 

Cited  in  reference  note  in  52  A.  D.  690,  on  denial  on  oath  putting  complainant 
on  proof. 
—  Where  fraud  is  charged. 

Cited  in  Audenreid  v.  Walker,  11  Phila.  183,  33  Phila.  Leg.  Int.  82;  Eberly  v. 
Groff,  21  Pa.  251;  Wharton  v.  Clements,  3  Del.  Ch.  209,— holding  responsive  an- 
swer evidence  as  to  fraud,  same  as  in  other  cases. 
Pursuing  trust  property. 

Cited  in  reference  note  in  72  A.  S.  R.  814,  on  right  to  pursue  property  into 
hands  of  one  colluding  with  executor  to  produce  devastavit. 

19  AM.  DBO.  549,  OCEAN  INS.  CO.  v.  FRANCIS,  2  WEND.  64. 
"Waiver  of  sufficiency  of  preliminary  proof  of  loss  under  insurance. 

Cited  in  Rogers  v.  Traders  Ins.  Co.  6  Paige,  583;  JEtna  F.  Ins.  Co.  v.  Tyler, 
16  Wend.  385,  30  A.  D.  90, — holding  defect  in  preliminary  proof  waived  where 
company  bases  refusal  to  pay  on  some  other  ground;  Miller  v.  Eagle  Life  & 
Health  Ins.  Co.  2  E.  D.  Smith,  268,  holding  same  of  objection  to  sufficiency  of 
proof  of  death,  in  life  policy. 

Cited  in  reference  notes  in  57  A.  S.  R.  144,  on  waiver  of  preliminary  proofs  ol 
loss  or  death;  49  A.  D.  81,  on  waiver  by  insurer  of  defects  in  preliminary  proofs. 

Distinguished  in  Edwards  v.  Baltimore  F.  Ins.  Co.  3  Gill,  176,  holding  objection 
that  preliminary  proof  not  furnished  within  time  provided,  not  waived  by  denial 
of  responsibility  because  of  concealment  as  to  character  of  risk. 
Secondary  evidence  of  writing. 

Cited  in  reference  notes  in  57  A.  D.  300,  on  secondary  evidence  of  writing;  56 
A.  D.  107,  on  secondary  evidence  of  contents  of  lost  instriunents ;  22  A.  D.  179,  on 
parol  evidence  of  contents  of  lost  writing. 
Conclusiveness  of  Judgment. 

Cited  in  reference  notes  in  30  A.  D.  168,  on  conclusiveness  of  judgment  of  court 
of  competent  jurisdiction;    52  A.  D.  628,  on  conclusiveness  until  reversal  of 
Am,  Dec.  Vol.  IH.— 49. 
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judgment  of  court  having  jurisdiction;  48  A.  D.  591,  on  concluaiveness  of  decre<> 
in  admiralty;  65  A.  D.  704,  on  conclusiveness  of  judgment  whether  foreign  or 
domestic  upon  parties;  60  A.  D.  181,  on  conclusiveness  of  decree  of  orphans'  court 
as  to  point  necessary  to  be  decided;  52  A.  D.  392,  on  collateral  attack  on  judg- 
ment. 

Cited  in  note  in  75  A.  D.  723,  on  judgments  and  decrees  in  admiralty  and  their 
effect  as  rtB  sudioata, 

—  Foreign  Judgment. 

Cited  in  Durant  v.  Abendroth,  97  N.  Y.  132,  holding  as  to  proceeding  in  rem 
where  property  is  within  jurisdiction,  judgment  is  valid  everywhere;  Townsend 
V.  Van  Buskirk,  22  App.  Div.  441,  48  N.  Y.  Supp.  260,  holding  decree  of  foreign 
state  granting  divorce  and  reciting  fact  of  marriage,  not  conclusive  on  issue  of  a 
former  marriage  in  action  attacking  legitimacy  of  issue  of  second  marriage. 

Cited  in  reference  note  in  65  A.  D.  704,  on  right  to  attack  foreign  judgments 
by  inquiring  into  jurisdiction  of  court  and  its  power  over  parties  and  things  in 
controversy. 

Cited  in  notes  in  94  A.  S.  R.  551,  on  foreign  judgments  in  rem;  5  E.  R.  C. 
928,  on  conclusiveness  of  foreign  judgment  in  rem;  20  L.R.A.  670,  on  conclusive- 
ness of  sentences  of  foreign  courts  of  admiralty  in  actions  on  marine  insurance 
policies. 
Jurisdiction  to  render  Judgment. 

Cited  in  note  in  94  A.  S.  R.  535,  on  what  will  disprove  jurisdiction  to  render 
foreign  judgment. 

Judicial  notice. 

Cited  in  reference  note  in  37  A.  D.  84,  on  what  falls  within  judicial  notice. 

Cited  in  notes  in  89  A.  D.  664,  on  court's  judicial  notice  of  law  of  forum; 
83  A.  D.  451,  on  judicial  notice  of  laws  of  other  states;  89  A.  D.  672,  on  judicial 
notice  of  foreign  laws  and  laws  of  sister  state. 
Proof  of  foreign  laws. 

Cited  in  reference  note  in  39  A.  D.  406,  on  proof  of  foreign  laws  and  laws  oi 
sister  states. 

Right  of  abandonment. 

Cited  in  note  in  1  E.  R.  C.  20,  on  right  of  abandonment  as  affected  by  super- 
cargo's neglect  to  claim  vessel. 
Time  to  object  to  deposition. 

Cited  in  reference  note  in  40  A.  D.  782,  as  to  when  objections  to  testimony  in 
depositions  may  be  taken. 
Copies  of  records  of  marine  register  as  evidence. 

Cited  in  Spann  v.  Baitzell,  1  Fla.  338,  46  A.  D.  346,  holding  entries  of  protest 
in  register  by  notary,  made  in  usual  mode  of  business,  duly  authenticated  by 
oath,  admissible,  though  party  making  them  cannot  remember  facts  contained  in 
entries;  Pacific  Ins.  Co.  v.  Catlett,  4  Wend.  75,  holding  exemplified  copy  of 
register,  under  seal  of  Treasury  Department,  with  indorsement  that  vessel  hsd 
been  condemned,  prima  facie  evidence  that  register  was  on  board  vessel  for 
voyage. 
Imputing  to  Insured  acts  of  his  own  government. 

Cited  in  note  in  14  E.  R.  C.  146,  as  to  imputing  to  insured  acts  of  government 
of  his  country  so  as  to  deprive  him  of  benefit  of  policy  which  is  expressed  so  as 
to  cover  loss  caused  by  such  acts. 
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Insurance  as  affected  by  war  of  insured's  country. 

Cited  in  Cohen  v.  New  York  Mut.  L.  Ins.  Co.  50  N.  Y.  610,  10  A.  R.  522,  hold- 
ing war  between  states  not  the  act  of  individual  citizen  so  as  to  subject  him  to 
rule  of  law  that  he  who  by  own  conduct  renders  performance  of  contract  impos- 
sible shall  not  take  advantage  of  nonperformance  on  other  side;  Merchants  Ins. 
Co.  T.  Edmond,  17  Gratt.  138,  on  right  of  recovery,  though  loss  is  occasioned  by 
acts  of  government  of  insured,  and  insurer  is  subject  of  different  state. 

Recovery  off  costs  of  suit  incurred  in  defense  before  abandonment  to  in- 
surer. 

Cited  in  Pride  v.  Providence-Washington  Ins.  Co.  6  Pa.  Dist.  R,  227,  on  allow- 
ance of  'recovery  of  costs  incurred  bona  fide  by  assured  in  prosecuting  claim  for 
proceeds  of  vessel  seized  and  sold  under  order  of  admiralty  court. 

19  AM.  DEC.  561,  CAMPBELL  y.  STAKES,  2  WEND.   1S7. 
Trespass  as  proper  remedy  against  tort  feasant  infant. 

Disapproved  in  Eaton  v.  Hill,  50  N.  H.  235,  9  A.  R.  189,  holding  action  on  the 
case  would  lie  against  infant  for  his  positive  and  wilful  tort. 
Action  on  case  for  wrong  founded  on  breach  of  contract. 

Cited  in  Campbell  v.  Perkins,  8  N.  Y.  430^  holding  action  on  the  case  for  loss 
of  baggage  by  common  carrier,  although  in  form  for  a  wrong,  is  founded  on  con- 
tract, and  discharge  of  debtor  in  bankruptcy  discharges  claim. 
Validity  of  Infant's  contracts. 

Cited  in  reference  notes  in  23  A.  D.  529;  26  A.  D.  254;  30  A.  D.  82,— as  to  when 
contracts  of  infants  are  void,  voidable,  or  binding. 

Cited  in  note  in  21  A.  D.  86,  on  validity  and  ratification  of  infants'  contracts. 
Liability  of  infant  for  torts. 

Cited  in  Hewitt  v.  Warren,  10  Hun,  560,  holding  infant  not  liable  for  false  repre- 
sentation on  sale  of  horse,  the  purchaser  not  having  returned  or  offered  to  return 
same  or  disaffirmed  contract;  Robbins  v.  Mount,  33  How.  Pr.  24,  4  Robt.  563, 
holding  infant  principal  not  liable  for  negligence  of  agent;  Conway  v.  Reed,  66 
Mo.  346,  27  A.  R.  354,  holding  infant  liable  for  unlawful  assault  by  shooting; 
Scott  V.  Watson,  46  Me.  362,  74  A.  D.  457,  holding  infant  liable  for  trespass 
qucre  clausnm;  Hartfield  v.  Roper,  21  Wend.  615,  34  A.  D.  273,  on  right  of 
action  against  infant  for  trespass;  Little  v.  Gallus,  4  App.  Div.  569,  38  N.  Y. 
8upp.  487,  on  liability  for  divulging  trade  secrets  learned  while  infant  em- 
ployee; Huchting  v.  Engel,  17  Wis.  231,  84  A.  D.  741,  holding  infant  six  years 
of  age  liable  for  compensatory  damages  for  trespass  committed  by  him. 

Cited  in  reference  notes  in  24  A.  D.  359,  on  infant's  liability  for  torts;  34  A. 
D.  280,  on  infant's  liability  for  negligence. 

Cited  in  notes  in  33  A.  D.  179,  on  liability  of  infants  for  their  torts;  44  A.  D. 
287,  on  liability  of  infants  for  torts. 
—  Torts  arising  out  of  contract. 

Cited  in  Fitts  v.  Hall,  9  N.  H.  441,  holding  infant  liable  for  tort,  arising  from 
breach  of  contract,  if  it  be  subsequent  to  contract  and  a  distinct,  wilful,  and 
positive  wrong  of  itself. 

Cited  in  reference  note  in  56  A.  D.  88,  on  infant's  liability  for  torts  grow- 
ing out  of  or  connected  with  contracts. 

Cited  in  notes  in  18  A.  S.  R.  722,  723,  on  torts  of  infants  connected  with  con- 
tracts; 33  A.  D.  181,  182,  on  liability  of  infant  for  torts  growing  out  of  or  con- 
nected with  contracts. 
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—  Injury  to  property  bailed. 

Cited  in  Moore  ▼.  Eastman,  4  Thomp.  ft  C.  37,  1  Hun,  578,  holding  infant  not 
liable  for  injury  to  thing  bailed  arising  from  his  unskilfulness  or  want  of  judg- 
ment, and  not  from  wilful  or  positire  acts  of  negligence;  Towne  v.  Wiley,  23  Vt 
356,  56  A.  D.  85;  Fish  ▼.  Ferris,  5  Duer,  49, — holding  wilful  departure  from 
object  of  bailment  renders  infant  liable  in  trover;  Freeman  v.  Boland,  14  £.  I. 
39,  51  A.  R.  340,  holding  same  of  infant  who  hires  horse  to  go  to  particular 
place  but  goes  to  another;  Lewis  v.  Littlefield,  15  Me.  233,  holding  infant  liable 
in  trover  for  conversion  of  money  held  by  him  as  stakeholder  in  gambling  trans- 
action; Young  V.  Muhling,  48  App.  Div.  617,  63  N.  Y.  Supp.  181,  holding  infant 
bailee  of  team  not  liable  for  injuries  thereto  caused  by  driving  during  hottest 
portion  of  day,  in  absence  of  evidence  of  material  departure  from  purpose  of  bail- 
ment. 

Cited  in  reference  note  in  24  A.  D.  359,  on  infancy  as  defense  to  action  on  the 
case  for  injury  to  hired  horse. 

Cited  in  note  in  57  L.R.A.  681,  682,  on  liability  of  infant  for  damage  to  bailed 
property  by  wilful  act. 
Bad  faith  as  destroying  legal  immunity. 

Cited  in  Winter  v.  Peterson,  24  N.  J.  L.  524,  61  A.  D.  678,  holding  public 
ministerial  officer  who  acts  without  authority  of  law,  also  mala  fide,  is  liable  as 
trespasser  ah  initio, 
liiability  of  bailee  for  conversion. 

Cited  in  Wentworth  v.  McDuffie,  48  N.  H.  402,  holding  wilful  and  intentional 
misuse  or  abuse  of  thing  bailed  renders  bailee  liable  in  trover;  Cotton  v.  Sharp- 
stein,  14  Wis.  226,  80  A.  D.  774,  holding  attorney  who  sells  property  of  judgment 
debtor,  and  converts  proceeds  to  his  own  use,  liable  in  trover;  Beach  v.  Raritaii 
&  D.  B.  R.  Co.  37  N.  Y.  457,  holding  hirer  liable  where  article  is  hired  for  par- 
ticular purpose,  and  hirer  uses  it  for  different  purpose  without  consent  of  owner, 
whereby  it  is  destroyed. 
~  Where  bailment  was  illegal. 

Cited  in  Hall  v.  Corcoran,  107  Mass.  251,  9  A.  R.  30,  holding  although  con- 
tract for  hiring  horse  for  particular  purpose  made  on  Sunday  was  illegal,  trover 
could  be  maintained  for  using  horse  in  different  manner  causing  injury. 
Questions  first  raised  on  appeal. 

Cited  in  Pettus  v.  Perry,  4  Tex.  486,  holding  if  matter  is  presented  to  but  not 
considered  by  court  below,  appellate  court  will  examine  it;  Houghton  v.  Starr, 
4  Wend.  175;  Wood  v.  Young,  6  Wend.  620, — holding  court  of  appeals  would  not 
reverse  judgment  of  supreme  court  on  point  not  raised  in  that  court;  Davis  v. 
Packard,  10  Wend.  50  (reversing  6  Wend.  327),  holding  same  as  to  error  of  fact; 
People  V.  White,  24  Wend.  520,  holding  want  of  jurisdiction  in  lower  court, 
although  not  urged  but  contained  in  general  assignments  of  error,  would  be  con- 
sidered by  appellate  court;  Stevens  v.  Townsend,  1  Dougl.  (Mich.)  77,  on  review 
by  appellate  court  of  decisions  by  other  tribunals  on  questions  actually  present- 
ed to  them;  Wyche  v.  Greene,  16  Ga.  49,  on  refusal  of  appellate  court  to  hear 
matter  assigned  as  error  not  actually  passed  on  by  court  below;  Coles  v.  Kelsey, 
2  Tex.  541,  47  A.  D.  661,  on  reversal  by  appellate  court  for  error  urged  for  first 
time  in  such  court;  Beaubien  v.  Hamilton,  4  111.  213,  on  refusal  of  court  of  ap- 
pellate jurisdiction  to  reverse  judgment  of  court  below  for  error  in  fact  not  ex- 
amined and  decided  upon  writ  of  error  coram  nobis  in  that  court. 

Cited  in  reference  notes  in  51  A.  D.  50,  on  objections  not  made  in  court  below 
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not  considered  on  writ  of  error  or  appeal;  30  A.  D.  561,  on  practice  on  writ  of 
error. 

RcTlew  of  default  Judgments. 

Cited  in  Kane  y.  Wbittick,  8  Wend.  219,  holding  appeal  will  not  lie  from  decree 
entered  by  default;  McMahon  v.  Rauhr,  47  N.  Y.  67,  holding  on  appeal  from 
judgment  of  affirmance  by  default,  stipulation  by  parties,  that  cause  be  argued 
on  its  merits,  does  not  confer  jurisdiction  on  appellate  court;  Dorr  v.  Birge,  8 
Barb.  351,  5  How.  Pr.  323,  holding  supreme  court,  being  court  of  last  resort  of 
causes  originating  in  justice  court,  could  not  reverse  judgment  obtained  by  de- 
fault in  county  court  on  appeal  from  judgment  of  justice  court. 

Distinguished  in  Kanouse  v.  Martin,  8  N.  Y.  Leg.  Obs.  159,  3  Sandf.  653,  hold- 
ing supreme  court  would  entertain  writ  of  error  where  judgment  is  obtained  by 
default  in  court  below  of  party  seeking  its  reversal. 

19  AM.  BBC.  568,  COMBS  T.  JACKSON,  2  W£ND.   158. 
"Wbo  may  be  guardian  in  socage. 

Cited  in  reference  notes  in  34  A.  S.  R.  462,  on  guardianship  in  socage;  22  A. 
D.  586,  on  guardian  by  nature  and  by  socage. 

Distinguished  in  Holmes  v.  Seely,  17  Wend.  75;  Fonda  v.  Van  Home,  15  Wend. 
631,  30  A.  D.  77, — holding  under  statute  father  is  guardian  in  socage  although 
inheritance  may  descend  to  him;  Freeman  v.  Bradford,  5  Port  (Ala.)  270,  hold- 
ing under  statute  of  distribution  whereby  inheritance  descends  to  all  of  kin, 
guardian  in  socage  would  be  one  in  name  only. 
Powers  of  guardian  In  socage  and  chiTalry. 

Cited  in  Porter  v.  Bleiter,  17  Barb.  149,  on  powers  of  guardian  in  socage  at 
common  law. 

Cited  in  reference  note  in  76  A.  S.  R.  293,  on  estate  of  guardian  in  socage. 

Cited  in  note  in  89  A.  S.  R.  262,  263,  on  common-law  powers  of  guardians  in 
chivalry. 

Rights  of  parent  as  natural  guardian. 

Cited  in  Fonda  v.  Van  Home,  15  Wend.  631,  30  A.  D.  77,  holding  father  as 
natural  guardian  has  no  control  over  property  of  child,  and  sale  by  father  of 
infant's  personalty  void;  Young  v.  Gammel,  4  G.  Green,  207,  holding  mother  as 
natural  guardian  of  minor  children,  could  not  lease  property  of  such  children; 
Miles  V.  Kaigler,  10  Yerg.  10,  30  A.  D.  425,  holding  father  who  sues  as  next 
friend  for  infant  child  has  no  power  to  compound  judgment  obtained  in  suit. 

Cited  in  reference  notes  in  29  A.  D.  89,  on  extent  of  guardianship  by  nature; 
25  A.  D.  523,  on  father's  right  as  guardian  of  his  infant  children. 

Cited  in  notes  in  25  A.  D.  467;  11  L.R.A.  440,— on  guardians  by  nature. 

Allodial  grants. 

Cited  in  Porter^  v.  Bleiler,  17  Barb.  149,  holding  lands  granted  by  people  since 
Declaration  of  Independence  are  allodial,  and  not  feudaL 

19  AM.  DEO.  571,  TARICK  T.  JACKSON,  2  WEND.  166.  Later  suits 
under  same  will  In  IS  Wend.  178,  affirming  11  Wend.  110;  and  5 
Denio,  664,  reversing  11  Paige,  289,  which  affirmed  Hoffm.  Ch.  382. 

Right  of  examination  and  cross-examination  generally. 

Cited  in  reference  note  in  27  A.  D.  115,  on  right  of  other  party  to  examine 
witness  generally. 
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Cited  in  notes  in  11  E.  R.  C.  170,  on  extent  of  right  of  crosa-ezamination; 
21  L.R.A.  418,  on  right  to  impeach  one's  own  witness. 
Effect  of  examination  of  adverse  witness. 

Cited  in  Warren  v.  Adams,  19  Colo.  515,  36  Pac.  604;  Young  v.  Montgomery, 
161  Ind.  68,  67  N.  £.  684, — holding  party  who  calls  and  examines  adversary  as 
witness  renders  him  competent  as  a  witness  for  all  purposes;  Pollock  y.  Pollock, 
71  N.  Y.  137,  holding  in  divorce  for  adultery,  if  defendant  puts  alleged  paramour 
on  stand  as  witness,  he  thereby  admits  credibility  of  such  witness ;  Combs  v.  Bate- 
man,  10  Barb.  573,  holding  objection  to  competency  because  of  interest  waived  by 
calling  and  examining  adverse  witness,  who  becomes  witness  generally  in  action; 
Legg  V.  Drake,  1  Ohio  St.  286,  holding  party  who  calls  adversary  on  trial  waives 
objection  of  competency;  Bank  of  Utica  v.  Mersereau,  3  Barb.  Ch.  528,  holding  in 
chancery  witness  who  is  interested  in  one  part  of  case,  but  not  in  another,  may 
be  examined  as  to  part  in  which  he  is  not  interested. 
—  Right  to  cross-examine  In  full. 

Cited  in  Bogert  v.  Bogert,  2  Edw.  Ch.  399;  Bonney  v.  Seely,  2  Wend.  481,— 
holding  where  witness  has  been  sworn  and  testified  in  chief,  opposite  party  may 
cross-examine  him  on  any  matter  embraced  in  issue,  and  objection  of  interest 
comes  too  late;  Mask  v.  State,  32  Miss.  405  (dissenting  opinion),  on  same  point; 
Fralick  v.  Presley,  29  Ala.  457,  65  A.  D.  413,  holding  adverse  witness  who  has 
been  examined  in  chief  may  be  cross-examined  fully  on  any  and  all  facts  material 
in  case ;  Livingston  v.  Keech,  2  Jones  &  S.  547,  holding  party  who  calls  himself  as 
witness  as  to  particular  matter  may  be  cross-examined  in  whole  case;  Mattice  v. 
Allen,  33  Barb.  543,  holding  full  cross-examination,  of  witness  examined  on 
particular  point,  by  party  calling,  does  not  make  him  witness  of  adverse  party, 
so  as  to  preclude  right  of  impeachment. 

Distinguished  in  Montgomery  v.  Miller,  3  Redf.  154,  holding  under  statute, 
examination  of  witness  on  one  point  did  not  preclude  party  so  calling  from  ob- 
jection of  incompetency  because  of  interest  adduced  on  cross-examination. 

Limited  in  Rush  v.  French,  1  Ariz.  99,  25  Pac.  816,  holding  where  adverse  wit- 
ness has  testified  to  any  material  point  to  party  calling  him,  he  may  be  cross- 
examined  fully  by  other  party,  except  on  exclusively  new  matter. 

Disapproved  in  People  v.  Horton,  4  Mich.  67,  holding  party  cannot,  on  cross- 
examination,  examine  witness  on  any  other  matter  than  that  brought  out  in 
examination  in  chief. 
Waiver  of  objection  to  witness. 

Cited  in  reference  note  in  68  A.  D.  150,  on  waiver  of  objection  to  incompetency 
of  witness. 
Disseisin,  what  constitutes. 

Cited  in  Allen  v.  Holton,  20  Pick.  458,  holding  cutting  of  tree  and  erection  of 
fence  suflBcient  injury  to  entitle  demandant,  by  admission  of  disseisin,  to  recover 
in  writ  of  entry;  McGregor  v.  Comstock,  17  N.  Y.  162,  holding  wrongful  entry 
of  imoccupied  premises,  accompanied  by  execution  of  common-law  convej-ance 
with  livery  of  seisin,  is  disseisin;  Bates  v.  Norcross,  14  Pick.  224,  holding  deed 
by  one  who  has  no  title,  under  statute  providing  that  deed  by  one  having  good 
and  lawful  right  or  authority  shall  pass  title,  will  not  disseise  rightful  owner. 
^Adverse  possession  under  claim  less  tlian  freehold. 

Cited  in  New  York  v.  Law,  6  N.  Y.  Supp.  628,  holding  title  to  freehold  estate 
by    adverse    possession    cannot    be    obtained    under    claim    less    than    freehold; 
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Altschnl  y.  O'Neil,  35  Or.  202,  58  Pac.  95,  holding  possession  by  one  not  claiming 
freehold  not  adverse  to  one  holding  legal  title. 

—  Holding  over,  under  tenant  for  life. 

Cited  in  Griffin  v.  Sheffield,  38  Miss.  359,  77  A.  D.  646,  holding  one  who  holds 
under  deed  from  tenant  by  curtesy  does  not,  after  death  of  such  tenant,  hold  ad- 
versely to  heirs;  Day  v.  Cochran,  24  Miss.  261,  holding  purchasers  in  possession 
imder  contract  of  sale  who  take  deed  in  fee  simple  from  persons  having  only  life 
estate  do  not,  by  holding  over  term,  hold  adversely  to  reversioners. 

Cited  in  reference  note  in  9  A.  S.  R.  806,  on  life  tenant's  right  to  set  up  ad- 
verse possession  against  remainderman  or  reversioner. 

—  Adverse  possession  nnder  execntlon. 

Cited  in  Foust  v.  Moorman,  2  Ind.  17,  holding  possession  of  defendant  under  ex- 
ecution  not  adverse. 
Alienability  of  interest  not  descendible. 

Cited  in  Wright  v.  Methodist  Episcopal  Church,  Hoffm.  Ch.  202,  on  power  to 
devise  interest  not  descendible,  under  statute  of  wills. 

Distinguished  in  Williams  v.  Woodward,  7  Wend.  250,  holding  devisee  could 
not  sustain  writ  of  right  on  seisin  of  devisor. 
Devises,  as  affected  by  statute  against  champerty. 

Cited  in  McMahon  v.  Allen,  34  Barb.  56,  12  Abb.  Pr.  275,  holding  statute 
against  champerty  not  applicable  to  devises. 

Cited  in  reference  notes  in  29  A.  D.  136;  37  A.  D.  562,— on  what  constitutes 
champerty. 

Doctrine  of  relation. 

Cited  in  reference  note  in  44  A.  D.  708,  on  relation  of  sheriff's  deed  to  time 
what  party  is  entitled  thereto. 

19  AM.  DEO.  581,  STEEIiB  v.  IiOWRT,  4  OHIO,  71. 

Wbat  constitutes  delivery  of  deed. 

Cited  in  Le  Roy  v.  Clayton,  2  Sawy.  493,  Fed.  Cas.  No.  8,268,  holding  record 
of  patent  in  proper  records,  and  transmission  to  surveyor  general  to  be  delivered 
to  patentee,  sufficient  delivery,  and  title  passed;  McCalla  v.  Bane,  45  Fed.  828, 
holding  absolute  delivery  of  deed  to  third  person  to  be  given  to  grantee  on 
happening  of  future  event,  valid  delivery  from  beginning;  Mitchell  v.  Ryan,  3 
Ohio  St.  377.  holding  record  of  deed  prima  facie  evidence  of  delivery;  Black 
V.  Hoyt,  33  Ohio  St.  203,  holding  delivery  to  third  person  known  by  grantee  is 
good. 

Cited  in  note  in  12  L.R.A.  171,  on  necessity  of  manual  delivery  of  deed  to 
transfer  title. 
Effect  of  Judgment  In  replevin  where  plaintiff  Is  not  real  owner. 

Cited  in  Heyns  v.  Norton,  5  Ohio  C.  C.  462,  3  Ohio  C.  D.  222,  holding  replevin 
plaintiff  who  gave  to  owner  possession  of  property  replevied  from  purchaser  at 
execution  sale  against  another  in  possession,  liable  on  the  bond  to  such  purchaser 
for  loss  of  possession  only,  and  not  value  of  property. 
Finding  as  to  ownership  of  property  replevied. 

Cited  as  changed  by  statute  in  Kelley  v.  Blakeley,  2  Ohio  Dec.  Reprint,  251, 
holding  jury  on  finding  for  defendant  in  replevin  must  pass  upon  his  rights  to 
the  property  replevied. 
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19  AM.  DEO.  585,  liOWE  t.  liOWRT,  4  OHIO,  11. 
Equitable  relief  from  judgment  In  law. 

Cited  in  Steele  v.  Lowiy,  4  Ohio,  72,  19  A.  D.  581,  on  denial  of  relief  In  equity 
from  judgment  in  groundless  action  at  law. 
Injunction  against  replevin  suits.  . 

Distinguished  in  Pindell  v.  Quinn,  7  IlL  App.  605,  holding  equity  will  enjoin 
replevin  suits  where  parties  are  copartners,  and  one  is  in  possession,  under  stipu- 
lation in  action  pending  in  another  state  for  dissolution,  giving  power  to  sell 
under  direction  of  receiver. 
Bill  of  peace  by  possessor  under  equitable  title. 

Cited  in  Mains  v.  Henkle,  2  Ohio  Dec.  Reprint,  530,  holding  one  in  possession 
by  even  an  equitable  title  may  maintain  a  petition  to  quiet  title. 

Cited  in  note  in  50  A.  D.  453,  as  to  when  bill  of  peace  is  maintainable. 

19  AM.  Di:0.  588,  HAINES  t.  lilNDSEY,  4  OHIO,  88. 
Effect  of  execution  of  instruments  by  deputy  officer. 

Cited  in  Whitford  v.   Lynch,   10  Kan.   180,  holding  tax  deed  executed  and 
acknowledged  by  deputy  county  clerk  valid. 
—  Sale  or  deed  by  deputy  sheriff. 

Cited  in  Ogden  v.  Walters,  12  Kan.  282,  holding  sale  of  property  under  exe- 
cution by  deputy  sheriff  and  after  confirmation  by  court  execution  of  deed  by 
sheriff,  passed  valid  title;  Anderson  v.  Brown,  9  Ohio,  151,  holding  at  common 
law  sale  and  deed  made  by  deputy  sheriff  valid. 
Sheriff's  liability  for  acts  of  deputy. 

Cited  in  reference  note  in  41  A.  D.  683,  on  sheriff's  liability  for  deputy's  acts 
and  defaults. 
What  constitutes  filing. 

Cited  in  Hook  v.  Fenner,  18  Colo.  283,  36  A.  8.  R.  277,  32  Pac  614,  hokfing 
leaving  paper  with  proper  officer  for  filing  within  proper  time  constitutes  filing, 
although  officer  fails  to  indorse  it  as  filed ;  King  v.  Penn,  43  Ohio  St.  57,  1  K.  E- 
84,  holding  paper  in  good  faith  delivered  to  proper  officer  to  be  filed  and  received 
by  him  to  be  kept  in  proper  place,  is  filed,  although  not  so  indorsed;  Nimmons  t. 
Westfall,  33  Ohio  St;  213,  holding  transfer  of  original  papers  from  office  of  clerk 
of  common  pleas  to  files  in  office  of  clerk  of  district  court,  by  proper  officer, 
without  additional  file  marks  as  evidence  thereof,  sufficient  filing  in  latter  court; 
Stokes  V.  Logan  County,  2  Ohio  Dec.  Reprint,  688,  holding  tax  statements  left 
with  auditor  but  as  to  which  he  has  no  duty  to  perform  not  "filed"  by  him 
within  statute  allowing  compensation  for  filing. 
Indorsement  as  proof  of  time  of  filing. 

Cited  in  Kalb  v.  Wise,  5  Ohio  N.  P.  6,  5  Ohio  S.  &  C.  P.  Dec.  533,  holding  in- 
dorsement by  recorder  is  not  conclusive  evidence  of  time  of  filing  instrument  for 
record. 

19  AM.  DBO.  588,  GOFORTH  v.  liONOWORTH,  4  OHIO,  129. 
Necessity  of  order  for  sale  of  decedents*  realty. 

Cited  in  reference  note  in  68  A.  D.  100,  on  court  order  as  prerequisite  to  sale 
of  realty  by  executor. 

Cited  in  note  in  56  A.  D.  56,  on  form  and  contents  of  administrator's  deed. 
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Ck>llateral  atteck  on  Judldml  sale. 

Cited  in  Hubermann  v.  Evans,  46  Neb.  784,  65  N.  W.  1045,  holding  title  of  good 
faith  purchaser  at  guardian's  sale  under  order  of  court,  not  affected  by  defects 
and  irregularities  in  the  proceedings,  the  statutory  essentials  having  been  com- 
plied with;  Dengenhart  v.  Cracraft,  36  Ohio  St.  649,  holding  order  for  sale  of 
minor's  land  made  on  application  of  husband  by  virtue  of  his  marital  rights, 
void;  Miami  Exporting  Co.  v.  Halley,  7  Ohio,  pt.  1,  p.  11;  Newcomb  v.  Smithy 
5  Ohio,  447, — ^holding  order  for  sale  before  return  of  valuation  by  appraisers,  in 
valid ;  Ludlow  v.  Wade,  5  Ohio,  494,  holding  if  court  have  jurisdiction  of  subject- 
matter,  order  of  sale  of  equal  validity  as  judgment,  so  far  as  rights  of  pur 
chaser  are  concerned. 
—Sale  of  real  estate  of  intestate  under  order  of  conrt. 

Cited  in  Lynch  v.  Baxter,  4  Tex.  431,  51  A.  D.  736,  holding  order  of  sale  by 
probate  court,  having  competent  jurisdiction,  cannot  be  attacked  collaterally  for 
irregularity  or  defect;  Wyman  v.  Campbell,  6  Port.  (Ala.)  219,  31  A.  D.  677, 
holding  order  of  orphans'  court  for  sale  not  void  for  irregularity  until  reversed 
by  appellate  court,  unless  founded  on  usurpation  of  authority;  Bibb  v.  Bishop 
Cobbs  Orphan  Home,  61  Ala.  326,  holding  petition  for  sale  describing  lands  and 
averring  they  cannot  be  equitably  divided,  sufficient  show  of  necessity  to  give 
court  jurisdiction  to  order  sale;  Murchison  v.  White,  54  Tex.  78,  holding  where 
probate  court  has  assumed  jurisdiction  in  proceedings  apparently  regular,  pre- 
sumption that  jurisdiction  property  attached  is  conclusive  on  collateral  attack; 
Ewing  V.  Higby,  7  Ohio,  pt.  1,  p.  198,  28  A.  D.  633,  holding  purchaser  at  ad- 
ministrator's sale  under  order  of  court  having  jurisdiction  obtains  good  title, 
though  decree  or  order  be  irregular;  Campau  v.  Gillett,  1  Mich.  416,  63  A.  D. 
73,  on  validity  of  title  acquired  under  order  of  sale  by  court  having  competent 
jurisdiction;  King  v.  Kent,  29  Ala.  642,  on  presumption  of  validity  in  support  of 
sale  by  administrator. 

Distinguished  in  Ludlow  v.  Wade,  5  Ohio,  494,  holding  order  of  sale  remaining 
unexecuted  until  after  repeal  of  statute  authorizing  it,  not  a  judgment  which 
would  remain  unaffected  by  legislative  act,  and  sale  under  such  order  void. 
Mode  of  proving  Judicial  sale. 

Cited  in  Newcomb  v.  Smith,  5  Ohio,  447,  holding  order  of  sale  of  decedent's 
property  can  only  be  proved  by  record  of  court;   Newcomb  v.  Smith,  Wright 
(Ohio)  208,  holding  same  can  only  be  proved  by  record  or  minutes  of  court,  and 
memorandum  thereof  not  sufficient. 
Validity  of  Judgment  of  court  of  limited  Jurisdiction. 

Cited  in  Bigelow  v.  Bigelow,  4  Ohio,  138,  19  A.  D.  591,  holding  decree  made  by 
court  of  competent  jurisdiction  cannot  be  impeached  collaterally;  Cooper  v. 
Sunderland,  3  Iowa,  114,  66  A.  D.  62,  holding  decree  of  court  of  limited  juris- 
diction, where  jurisdiction  is  shown,  cannot  be  impeached  collaterally  for 
irr^^arity. 
Averment  of  appointment  of  administratrix. 

Cited  in  Neil  v.  Cherry,  2  Ohio  Dec.  Reprint,  28,  holding  in  action  by  ad- 
ministratrix her  appointment  as  such  must  be  averred. 

19  AM.  DEO.  591,  BIGEIiOW  T.  BIGELOW,  4  OHIO,  IS 8. 

Effect  of  appointment  of  debtor  as  executor  or  administrator  of  creditor. 

Cited  in  Miller  v.  Irby,  63  Ala.  477,  holding  appointment  of  debtor  as  ad- 
ministrator extinguishes  the  debt;  Re  Kingan,  5  Luzerne  Leg.  Reg.  225,  holding 
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t>ayment  of  debt  presumed  where  debtor  takes  out  letters  of  administrmtion  on 
estate  of  creditor;  Savery  v.  Sypher,  39  Iowa,  676,  holding  debtor  who  is  ap- 
pointed administrator  of  creditor  holds  amount  of  debt  as  assets  for  use  of  estate; 
Tracy  v.  Card,  2  Ohio  St.  431,  holding  same  and  that  appointment  does  not  ex- 
tinguish  debt;  Perkins  v.  Scott,  9  Ohio  C.  C.  207,  2  Ohio  S.  &  0.  P.  Dec  496,  6 
Ohio  C.  D.  226,  holding  rule  that  on  appointment  of  debtor  as  executor  he  holds 
amount  of  debt  as  assets,  applies  equally  to  administrator;  Perkins  ▼.  Scott,  9 
Ohio  C.  C.  207,  2  Ohio  Dec.  496,  6  Ohio  C.  Dec.  226,  holding  surety  liable  for 
debt  of  administrator  due  estate,  regardless  of  solvency  or  insolvency  of 
administrator;  Tracy  v.  Card,  2  Ohio  St.  431,  on  liability  of  surety  on  debt  due 
estate  from  administrator  who  holds  it  as  assets  in  his  hands;  Martin  v.  Train, 
6  Ohio  C.  C.  49,  3  Ohio  C.  D.  344,  holding  debt  due  estate  from  one  appointed  ad- 
ministrator de  bonis  nofif  although  created  after  death  of  testator,  becomes  as- 
sets in  hands  of  administrator  on  such  appointment;  Hall  v.  Pratt,  5  Ohio,  72, 
on  extinguishment  of  debt  by  granting  administration  to  one  indebted  to  estate. 

Cited  in  reference  note  in  30  A.  S.  R.  431,  on  effect  of  appointing  debtor  as 
executor. 

Distinguished  in  Miller  v.  Donaldson,  17  Ohio,  264,  holding  appointment  of 
mortgagee  executor  by  mortgagor  does  not  extinguish  mortgage;  Shields 
V.  Odell,  27  Ohio  St.  398,  holding  appointment  as  administrator  de  bonis 
non  of  one  conditionally  liable  to  estate,  does  not  render  amount  assets  in  his 
hands. 

Limited  in  James  v.  West,  67  Ohio  St.  28,  66  N.  E.  166,  holding  rule  that  debts 
owed  by  administrator  to  estate  are  regarded  as  assets  in  his  hands,  should  be 
confined  to  debts  which  administrator  owes  individually  and  unconditionally; 
Brown  v.  Harshman,  9  Ohio  C.  C.  1,  2  Ohio  S.  &  C.  P.  Dec.  19,  6  Ohio  C.  D.  10, 
holding  presumption  raised  by  statute  that  debt  of  executor  to  estate  becomes 
assets  in  his  hands  not  conclusive. 

Modified  in  McCoy  v.  Allen,  9  Ohio  C.  C.  607,  6  Ohio  C.  D.  669,  holding  debt 
of  debtor  becomes  assets  in  his  hands  on  appointment  as  administrator,  but  he  is 
not  accountable  therefor  if  at  time  of  appointment  and  during  administration  he 
be  insolvent. 

Disapproved  in  Utterback  v.  Cooper,  28  Gratt.  233,  holding  granting  of  ad- 
ministration to  debtor  of  intestate  did  not  release  debt  but  temporarily  suspends 
remedy. 

~  Satisfaction  of  debt  by. 

Cited  in  Hall  v.  Pratt,  6  Ohio,  72,  holding  appointment  of  creditor  as  ad- 
ministrator does  not  satisfy  debt,  where  he  dies  before  assets  come  to  his  hands. 

Cited  in  reference  note  in  40  A.  D.  460,  on  effect  upon  debt  of  creditor's  making 
one  joint  debtor  his  executor. 
ReriTal  of  debt  of  administrator  on  resignation. 

Cited  in  Tarbell  v.  Jewett,  129  Mass.  467,  holding  debt  becomes  assets  in  his 
hands,  and  cause  of  action  is  extinguished,  and  on  resignation  of  executor  cause 
of  action  cannot  be  revived  by  administrator  with  will  annexed;  Collins  v. 
Nugent,  7  Ohio  Dec.  Reprint,  486,  3  Ohio  L.  J.  519,  holding  debt  due  from 
executor  to  decedent  sufficient  consideration  for  mortgage  given  by  executor  after 
resignation  to  administrator. 
Effect  of  assignment  by  creditor  to  debtor  as  trustee. 

Distinguished  in  Rossman  v.  McFarland,  9  Ohio  St.  369,  holding  assignment  bf 
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creditor  to  debtor  as  trustee  of  note  of  which  debtor  is  a  joint  and  several  maker, 
does  not  render  amount  thereof  assets  in  hands  of  trustee. 
Invalidity  of  probate. 

Cited  in  note  in  33  A.  D.  240,  241,  as  ^o  when  probate  of  will  or  letters  of  ad- 
ministration are  void  for  want  of  jurisdiction. 
JSffect  on  acts  of  administrator  of  revocation  of  letters  of  administration. 

Cited  in  notes  in  21  L.R.A.  162,  on  validity  of  acts  done  by  personal  repre- 
sentative under  letters  subsequently  revoked  where  the  court  had  jurisdiction; 
21  L.R.A.  164,  on  validity  of  payments  by  personal  representative  under  letters 
subsequently  revoked  in  case  where  the  court  had  jurisdiction;  21  L.RA.  166, 
on  validity  of  sales,  etc.,  by  personal  representative  under  letters  subsequently 
revoked  where  court  had  jurisdiction. 

£ffect  of  discovery  of  will  and  appointment  of  executor  on  acts  of  admin- 
istrator. 

Cited  in  Franklin  v.  Franklin,  91  Tenn.  119,  18  S.  W.  61,  holding  subsequent 
discovery  and  admission  of  will  to  probate  does  not  render  acts  of  administrator 
void,  but  they  are  valid  until  revoked;  Morgan  v.  Dodge,  44  N.  H.  266,  82  A.  D. 
213,  on  same  point;  Brock  v.  Frank,  61  Ala.  86,  holding  appointment  of  general 
Administrator  where  will  has  been  admitted  to  probate  in  another  state,  not  void, 
where  will  is  subsequently  admitted  to  probate  in  forum;  Floyd  v.  Clayton,  67 
Ala.  266,  holding  acts  done  by  administrator  under  voidable  grant,  are  as  to  third 
persons  valid,  and  operative  against  executor;  Re  Hurst,  111  App.  Div.  460,  97 
N.  Y.  Supp.  697,  holding  administrator  appointed  before  discovery  of  will  and 
acting  in  good  faith,  entitled  to  commissions  on  being  superseded  by  appointment 
of  executor. 

Cited  in  notes  in  90  A.  D.  137,  on  validity  of  acts  of  executor  under  first  will, 
where  subsequent  will  is  discovered;   17  L.R,A.(N.S.)    879,  on  payment  to  ad- 
ministrator as  discharge  of  debt  when  will  is  subsequently  discovered  and  pro- 
bated. 
■Collateral  attack  on  judgments. 

Cited  in  Walter  v.  Drapp,  7  Ohio  N.  P.  232,  holding  judgment  of  court  having 
jurisdiction  of  parties  and  subject-matter,  valid  until  reversed,  no  matter  how 
erroneous. 

Cited  in  note  in  11  E.  R.  C.  16,  on  conclusiveness  of  judgment  until  reversed. 
•Jurisdiction  of  foreign  estates. 

Cited  in  Broughton  v.  Bradley,  34  Ala.  694,  73  A.  D.  474,  on  right  of  court  to 
appoint  general  administrator  of  nonresident  estate,  where  foreign  executor 
institutes  suit  in  such  state. 

19  AM.  DEC.  595,  OLIVER  T.  PRAT,  4  OHIO,  175. 
Equitable  relief  from  Judgment  at  law. 

Cited  in  Hildebrand  v.  Windisch,  6  Ohio  Dec.  Reprint,  784,  refusing  to  enjoin 
judgment  where  nature  of  defense  thereto  is  not  shown. 

Cited  in  reference  notes  in  30  A.  D.  604;  37  A.  D.  607;  41  A.  D.  628;  62  A.  D. 
102;  43  A.  8.  R.  117;  60  A.  8.  R.  66;  60  A.  8.  R,  933;  61  A.  8.  R.  464;  72  A.  8. 
R.  804, — on  relief  in  equity  from  judgment  at  law;  21  A.  D.  630,  631;  22  A.  D. 
444;  24  A.  D.  426,  498,  663;  27  A.  D.  660;  46  A.  D.  426;  26  A.  8.  R.  166;  46  A. 
S.  R.  63;  64  A.  8.  R.  218, — on  power  of  equity  to  relieve  against  judgments  at 
law;  26  A.  D.  741;  28  A.  D.  36;  31  A.  D.  642;  43  A.  D.  288,— on  when  equity 
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will  decree  new  trial  at  law;  53  A.  D.  185,  as  to  when  and  how  new  trial  at  law 
is  obtainable  in  equity. 

Cited  in  notes  in  54  A.  D.  466,  on  equitable  relief  against  judgment  at  law; 
54  A.  S.  R.  220,  on  proceedings  or  judgments  subject  to  equitable  relief. 

Distinguished  in  Green  v.  Dodge,  6  Ohio,  80,  25  A.  D.  736,  holding  equity  will 
not  grant  relief  from  judgment  of  law  obtained  through  party's  negligence  in 
preparing  or  conducting  defense. 
—  Groiinds  for  relief  generally. 

Cited  in  Campbell  v.  White,  77  Ala.  397,  holding  equity  will  not  grant  new 
trial  upon  grounds  considered  and  determined  at  law,  although  based  on  er- 
roneous action  of  law  court;  Vallentine  t.  Holland,  40  Ark.  338,  holding  equity 
will  grant  new  trial  on  judgment  at  law  obtained  through  fraud  or  mistake  with- 
out fault  or  negligence  on  part  of  defendant,  also  citing  with  approval  anno- 
tation on  this  point;  Camp  v.  Ward,  69  Vt.  286,  60  A.  S.  R.  929,  37  Atl.  747, 
holding  equity  will  set  aside  judgment  at  law,  obtained  through  fraud  collateral 
or  extrinsic  to  matter  on  which  judgment  was  rendered,  and  citing  note  on  this 
point;  Stephenson  v.  Kilpatrick,  166  Mo.  262,  66  S.  W.  773,  holding  equity  will 
allow  redemption  on  foreclosure  of  mortgage  prevented  through  fraud  of  defend- 
ant, or  through  surprise,  accident,  or  mistake  on  part  of  plaintiff. 

Cited  in  reference  notes  in  19  A.  S.  R.  218,  on  setting  aside  judgments  for  want 
of  jurisdiction;  31  A.  S.  R.  910,  on  action  to  set  aside  judgment  rendered  with- 
out service  of  process;  42  A.  D.  669,  on  relief  in  equity  against  judgment  at  law 
without  service  on  or  appearance  of  defendant;  29  A.  D.  106,  on  relief  in  equity 
against  judgments  caused  by  mistake  or  negligence;  40  A.  S.  R.  498,  on  vacation 
for  fraud  of  judgments  taken  by  default;  22  A.  S.  R.  555;  32  A.  S.  R.  276, — 
on  relief  in  equity  against  judgments  procured  by  fraud. 

Cited  in  notes  in  55  A.  S.  R.  519,  on  ignorance  of  one's  rights  as  grounds  of 
relief;  30  L.R.A.  798,  on  injunctions  against  judgment  obtained  by  mistake  of 
law;  30  L.R.A.  560,  on  injunction  against  judgment  for  lack  of  remedy  by  appeal 
or  new  trial  due  to  mistake;  54  A.  S.  R.  241,  on  effect  of  mistake,  accident,  or 
surprise  on  right  to  equitable  relief  against  judgment,  decree,  or  other  judicial 
determination. 
~  Where  review  by  law  courtis  is  prevented. 

Cited  in  Torbet  v.  Coffin,  6  Ohio,  33,  holding  remedy  for  failure  to  enter  appeal 
at  term  next  succeeding  day  appeal  taken,  must  be  sought  in  chancery;  Grafton 
&  G.  R.  Co.  V.  Davison,  45  W.  Va.  12,  72  A.  S.  R.  799,  29  S.  E.  1028,  holding 
equity  will  grant  relief  where  defendant,  against  whom  judgment  is  rendered  by 
justice  of  peace,  having  good  ground  for  certiorari,  is  unable  to  have  bill  of  ex- 
ceptions signed  because  of  death  of  justice  of  peace;  Kansas  &.  A.  Valley  R.  Co. 
V.  Fitzhugh,  61  Ark.  341,  54  A.  S.  R.  211,  33  S.  W.  960,  holding  where  unjust 
judgment  has  been  rendered,  and  party  is  without  fault,  equity  will  grant  new 
trial  where  presiding  judge  dies  before  bill  of  exceptions  for  appeal  could  be 
signed;  Delaney  v.  Brown,  72  Vt.  344,  47  Atl.  1067,  holding  where  judgment  is 
taken  on  failure  to  appear  because  of  sickness,  and  on  mistaken  ground,  equity 
will  grant  relief  where  party  has  lost  right  to  have  judgment  set  aside  through 
fraudulent  representations  of  opponent. 

Distinguished  in  Proctor  v.  Wilcox,  68  Tex.  219,  4  S.  W.  375,  holding  original 
petition  for  new  trial,  where  party  had  through  delay  in  mails  lost  right  to  pre- 
sent case  on  writ  of  error,  could  not  be  sustained  where  court  only  has  appellate 
jurisdiction. 
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Necessity  of  perfecting  appeal. 

Cited  in  Burris  ▼.  Peacock,  2  Ohio  Dec.  Reprint,  482,  holding  appellate  court  is 
without  jurisdiction  unless  appeal  is  perfected  in  statutory  mode. 
Dismissal  of  appeal  for  want  of  good  bond. 

Cited  in  Hubble  t.  Renick,  1  Ohio  St.  171,  on  dismissal  of  appeal  for  defect  in 
appeal  bond,  by  whomsoever's  fault  occasioned. 
Amendment  by  adding  Teriflcation. 

Cited  in  Meade  v.  Thorne,  2  Ohio  Dec.  Reprint,  289,  holding  petition  the 
▼erification  of  which  is  a  nullity  may  be  amended  by  adding  a  new  verification. 

19  AM.  DEO.  612,  BUTLER  t.  COWIjES,  4  OHIO,  205. 
Assnmpsit  for  use  and  occupation. 

Cited  in  Edmonson  v.  Kite,  43  Mo.  176,  holding  action  will  not  lie  where  relation 
of  landlord  and  tenant  does  not  exist;  Heidlebach  y.  Slader,  1  Handy  (Ohio) 
456,  holding  purchaser  at  sale  under  execution  cannot  recover  for  use  and 
occupation  of  premises  between  date  of  sale  and  date  of  confirmation  of  sale  by 
eourt;  Richey  y.  Hinde,  6  Ohio,  371,  holding  action  cannot  be  maintained  where 
entry  is  tortious  and  no  relation  of  tenancy  exists;  Peters  y.  Elkins,  14  Ohio,  344, 
holding  action  would  not  lie  by  purchaser  of  mortgaged  premises  on  foreclosure 
against  tenant  of  mortgagor  under  lease  made  after  condition  broken;  Cincinnati 
▼.  Walls,  1  Ohio  St.  222,  holding  action  will  not  lie  against  one  holding  adversely 
under  claim  of  title;  Dixon  v.  Ahem,  19  Nev.  422,  14  Pac.  598,  holding  action  not 
maintainable  against  trespasser;  Murdock  v.  Ratcliffe,  7  Ohio,  pt  1,  p.  119, 
on  the  nature  of  a  leasehold;  Carey  v.  Richards,  2  Ohio  Dec.  Reprint,  630, 
holding  agreed  rent  under  lease  evidence  of  value  under  count  for  use  and  occupa- 
tion. 

Cited  in  reference  note  in  20  A.  D.  447,  as  to  when  action  for  use  and  occu- 
pation lies. 

Cited  in  notes  in  23  A.  D.  407,  on  assumpsit  for  use  and  occupation;  89  A.  D. 
428,  on  assumpsit  not  being  proper  action  to  try  title. 

19  AM.  DEO.  615,  CUBfMINGS  T.  liEBO,  S  RAWIiE,  28. 
Treating  word  "not'*  as  omitted  from  averment. 

Cited  in  reference  note  in  71  A.  D.  250,  as  to  when  word  '^nof  is  considered 
as  omitted  from  averment. 
Error  in  the  record  cured  by  Judgment. 

Cited  in  Townsend  v.  Jemison,  7  How.  706,  12  L.  ed.  880,  holding  that  where 
tmdisposed  of  demurrer  appears  on  the  record,  the  appellate  court  will  presume 
that  it  was  withdrawn  or  overruled;  Kraft  v.  Gilchrist,  31  Pa.  470,  holding  that 
mistake  in  laying  cause  of  action  to  have  accrued  after  suit  is  cured  by  verdict 
•on  the  merits. 

19  AM.  DEC.  616,  AliEXANDER  t.  KERR,  S  RAWIiE,  8S. 
Injury  making  nuisance  actionable. 

Cited  in  PitUburg  v.  Scott,  1  Pa.  St.  309;  Brown  v.  Watson,  47  Me.  161,  74 
A.  D.  482, — holding  that  action  may  be  maintained  for  injury  however  inconsider- 
able to  a  particular  person  from  a  common  nuisance;  Casebeer  v.  Mowry,  55  Pa. 
419,  93  A.  D.  766;  Humphrey  v.  Irvin,  43  Phila.  Leg.  Int.  436,  3  Sadler  (Pa.) 
272,  6  Atl.  479,  18  W.  N.  C.  449;  Pastorius  v.  Fisher,  1  Rawle,  27,— holding  that 
law  implies  at  least  nominal  damage  for  fiooding  the  land  of  another. 
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Right  of  taker  of  property  affected  by  existing  nuisance. 

Cited  in  Smith  v.  PhiUips,  8  Phila,  10,  28  Phil*.  Leg.  Int.  116;  Bly  ▼.  Edison 
Electric  lUmninating  Co.  172  N.  Y.  1,  68  L.RJL  500,  64  N.  £.  745,— holding  that 
tenant  of  premises  affected  by  nuisance  may  maintain  action  therefor  Uiough 
nuisance  existed  at  time  of  taking  lease;  Brady  v.  Weeks,  3  Barb.  157,  holding 
that  purchaser  of  property  affected  by  nuisance  has  ground  for  action  because 
continuation  of  nuisance  is  considered  new  nuisance;  Bonner  ▼.  Welborn,  7  Ga. 
296,  holding  that  action  lies  against  constructor  of  nuisance  by  alienee  of  prop- 
erty affected,  without  request  for  abatement;  Beidelman  t.  Foulk,  5  Watts,  308, 
holding  that  purchaser  of  land  on  which  dam  is  situated  is  charged  with  notice 
as  to  flooding  lands  of  another. 
Relatlye  rights  of  riparian  proprietors. 

Cited  in  notes  in  59  L.ILA.  822,  on  natural  right  to  dam  back  water  of  stream ; 
41  L.ILA.  756,  on  what  will  give  right  of  action  as  between  upper  and  lower 
proprietors  as  to  use  and  flow  of  water  in  stream. 

Silence  as  estoppel. 

Cited  in  Pocahontas  Light  ft  Water  Co.  t.  Browning,  53  W.  Va.  436,  44  S.  £. 
267;  Com.  v.  Rogers,  4  Clark  (Pa.)  252,  Brightly  (Pa.)  450,— holding  that 
silence  will  not  create  an  estoppel  in  absence  of  fraud;  Knouff  v.  Thompson,  16 
Pa.  357 ;  Ferris  y.  Coover,  10  C^l.  589, — ^holding  that  silence  cannot  be  pleaded  as 
an  estoppel  by  one  whose  rights  are  known  or  readily  ascertained;  Glidden  t. 
Strupler,  52  Pa.  400,  23  Phila.  Leg.  Int.  388,  holding  that  silence  or  even  acta 
of  encouragement  as  to  improvement  by  stranger  on  her  property  does  not  create 
an  estoppel  if  by  married  woman;  Rhodes  v.  Frick,  6  Watts,  315,  on  silence  as 
creating  estoppel. 

Cited  in  notes  in  19  A.  D.  626;  27  A.  D.  356, — on  estoppel  by  silence;  59  L.R.A. 
904,  on  estoppel  as  defense  to  action  for  damming  back  water  of  stream. 

Distinguished  in  Orr  v.  Wallace,  7  Watts,  394,  holding  that  where  purchaser 
acts  under  delusion  as  to  title  which  is  well  known  to  owner  who  stands  by  in 
silence,  he  is  estopped  from  setting  up  his  claim; 
Estoppel  as  to  title. 

Cited  in  Innis  y.  Templeton,  95  Pa.  262,  40  A.  R.  643,  37  Phila.  Leg.  Int  494, 
holding  that  doctrine  of  estoppel  cannot  be  invoked  in  case  of  contract  for  sale  ol 
real  property  by  married  woman,  which  is  otherwise  void;  Miller  v.  Oesson,  5 
Watts  &  S.  284,  on  e%toppel  by  declarations  as  to  title. 
Effect  of  notice  as  to  title. 

Cited  in  Bird  v.  Smith,  8  Watts,  434,  34  A.  D.  483,  holding  that  where  premises 
are  such  as  to  put  purchaser  on  guard  as  to  existence  of  easement,  he  is  charged 
with  notice;  Rohr  v.  Kindt,  3  Watts  &  S.  563,  39  A.  D.  53,  holding  tiiat  purchaser 
of  land  with  knowledge  of  defect  in  title  takes  the  risk  of  such  defect ;  Guthrie  v. 
Watson,  33  Phila.  Leg.  Int.  444,  holding  purchaser  of  land  with  knowledge  of 
judgment  against  vendor  bound  to  inquire  into  incipiency  of  latter's  title;  Crest 
V.  Jack,  3  Watts,  238,  27  A.  D.  353,  holding  that  improvements  erected  by  stranger 
on  land  of  another  belong  to  owner  of  land  though  he  had  knowledge  of  the  im- 
provements being  made  and  failed  to  object. 

19  AM.  DEC.  627,  CARSON  t.  McFARLAND,  S  RAWI^,  118. 
Recovery  of  money  voluntarily  paid. 

Cited  in  Pennsylvania  Royal  Arcanum  v.  Cornelius,  198  Pa.  46,  47  Atl.  1124; 
Heppard  v.  Beylard,  1  Whart.  223, — ^holding  that  money  paid  by  mistake  in  dis- 
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charge  of  a  just  debt,  cannot  be  recovered  back;  Ege  v.  Koontz,  3  Pa.  St.  109, 
holding  that  money  paid  under  mistake  of  law,  is  not  recoverable;  Boas  v. 
Updegrove,  5  Pa.  516,  47  A.  D.  425,  holding  money  paid  to  sheriff  under  execution, 
by  mistake  as  to  property  subject  thereto,  not  recoverable;  During's  Appeal,  13 
Pa.  224,  holding  that  money  conscientiously  received  by  creditor  may  be  retained 
by  him;  Daily  v.  Daviess  County,  165  Ind.  99,  74  N.  E.  977,  on  law  not  implying 
promise  to  repay  unless  refund  is  necessary  in  order  to  do  equity. 
—  By  executors,  administrators,  or  trustees. 

ated  in  Findlay  v.  Trigg,  83  Va.  639,  3  S.  E.  142;  Miller  v.  Hulme,  126  Pa. 
277,  17  Atl.  587,  19  Pittsb.  L.  J.  N.  S.  456,  24  W.  N.  C.  131;  Montgomery's  Ap- 
peal,  92  Pa.  202,  37  A.  R.  670,  38  Phila.  Leg.  Int.  349,— holding  that  administrator 
cannot  recover  money  voluntarily  paid  in  excess  of  proportionate  share  of 
assets;  Edgar  v.  Shields,  1  Grant,  Cas.  361  (opinion  of  lower  court) ;  Presbyterian 
Corp.  V.  Wallace,  3  Rawle,  109,— on  the  same  point;  Re  Rahm,  32  Pittsb.  L.  J.  N. 
S.  283,  holding  trustee  not  entitled  to  recover  from  heirs  amount  overpaid  them 
by  his  predecessor  under  color  of  right;  Yocum  v.  Commercial  Nat.  Bank,  8  Pa. 
Dist.  R.  631,  holding  that  executor  cannot  recover  money  paid  on  note  indorsed 
by  decedent  but  not  protested,  though  payment  of  note  was  not  enforceable  at  law ; 
Hinkle  v.  Eichelberger,  2  Pa.  St.  483,  holding  executor  incompetent  as  witness  to 
establish  a  will,  in  suit  to  set  aside  the  probate  by  reason  of  interest,  where  he 
had  paid  legacy  as  executor. 

Distinguished  in  Beardsley  v.  Marsteller,  120  Ind.  319,  22  N.  E.  315,  holding 
that  where  administrator  takes  refunding  receipt,  he  may  recover  money  paid 
in  excess  of  amount  justified  by  assets. 
liiablllty  of  executor  for  payments  in  excess  of  proportionate  shares. 

Cited  in  Robin's  Estate,  180  Pa.  630,  37  Atl.  121,  holding  that  executor  who 
fails  to  take  refunding  bonds  is  liable  to  creditors  for  money  paid  out  in  excess 
of  proportionate  shares. 
Dividend  on  unsecured  indebtedness. 

Distinguished  in  Gerhard's  Estate,  4  Legal  Gaz.  74,  30  Phila.  Leg.  Int.  13, 
holding  creditor  receiving  pro  rata  dividend  on  aggregate  indebtedness  and  sur- 
rendering securities  not  entitled  to  dividend  on  unsecured  indebtedness. 

19  AM.  DEC.  629,  FLfiMING  v.  BEAVER,  2  RAWLE,   128. 
Right  of  subrogation. 

Cited  in  Foster  v.  Fox,  4  Watts  ft  S.  92,  holding  that  purchaser  of  debt,  is  en> 
titled  to  judgment  secured  thereon,  and  may  enforce  it;  Hartz  Estate,  20  Lane.  L. 
Rev.  25,  holding  judgment  paid  by  third  person  not  extinguished  if  justice  requires 
that  it  be  kept  alive;  Ackerman's  Appeal,  106  Pa.  1,  15  W.  N.  C.  294,  41  Phila. 
Leg.  Int.  387,  holding  that  where  one  of  two  joint  debtors  pays  entire  debt, 
he  will  be  subrogated  to  rights  of  creditor  so  as  to  enforce  contribution  from  joint 
debtor;  Gearhart  v.  Jordan,  11  Pa.  325,  holding  that  one  tenant  in  common  of 
estate  subject  to  joint  lien,  who  pays  lien  is  subrogated  to  rights  of  lienholder 
so  as  to  enforce  contribution;  Miller  v.  Miller,  119  Pa.  620,  21  W.  N.  C.  311, 
45  Phila.  Leg.  Int.  307,  holding  that  principle  of  subrogation  applies  to  pay- 
ments by  one  of  joint  tenants  of  estate  subject  to  charges;  Shaw  v.  Chalfant,  13 
Pittsb.  L.  J.  N.  8.  317,  holding  payment  of  debt  by  process  of  law  will  not 
prevent  subrogation  if  equity  requires  it  to  be  done;  Morris  v.  Oakford,  9  Pa. 
498,  holding  that  where  mortgagor  sells  premises  subject  to  mortgage  as  part 
of  price,  and  afterwards  pays  interest  on  mortgage  debt,  he  is  subrogated  to 


Digitized  by 


Google 


19  AM.  DEC]  NOTES  ON  AMERICAN  DECISIONS.  7M 

righU  of  mortgagee  as  against  subsequent  liens;  New  Yoric  L.  Ins.  Go's  Appeal, 
48  Phila.  Leg.  Int.  188,  postponing  subrogation  of  general  creditors  whose 
dividends  have  been  decreased  by  part  payment  of  mortgage,  until  fuU  satisfae- 
tion  of  mortgage;  Hull  v.  Myers,  90  6a.  674,  16  S.  E.  653,  on  the  equitable  doo> 
trine  of  subrogation  as  embracing  the  primary  security  as  well  as  all  others; 
Blodgett  V.  Hitt,  29  Wis.  169,  un  necessity  of  reimbursing  innocent  purchaser  at 
void  execution  sale  in  suit  to  recover  property. 

Cited  in  note  in  99  A.  S.  R.  488,  on  priority  of  right  to  be  subrogated  over 
other  claims. 

—  Surety's  right  on  paying  debt. 

Cited  in  Lathrop's  Appeal,  1  Pa.  St.  512;  Gossin  v.  Brown,  11  Pa.  527;  McClure 
V.  Johnson,  10  Okla.  668,  65  Pac.  104, — holding  surety  who  pays  debt  subrogated 
to  rights  of  creditor  which  he  may  enforce  against  principal  debtor;  Yard  v. 
Patton,  13  Pa.  278,  on  same  point;  Faires  v.  Cockerell,  88  Tex.  428,  28  L.RJL 
528,  31  S.  W.  190;  Qerman  American  Sav.  Bank  v.  Fritz,  68  Wis.  390,  32  N.  W. 
123;  Croft  v.  Moore,  9  Watts,  451, — ^holding  that  surety  paying  debt  is  subrogated 
to  rights  of  creditor  so  as  to  enforce  contribution  from  cosureties;  Richey's  Ap- 
peal, 22  W.  N.  C.  154,  10  Sadler  (Pa.)  395  (opinion  of  lower  court) ;  Springer 
V.  Springer,  43  Pa.  518,— on  same  point;  Moore  v.  Bray,  10  Pa.  519,  holding  that 
creditors  of  surety  who  pays  debt  are  subrogated  to  rights  of  creditor  so  as  to 
enforce  contribution  from  cosurety;  McCormick  v.  Irwin,  35  Pa.  Ill,  holding  that 
surety  paying  debt  may  enforce  the  rights  of  the  creditor  against  the  principal 
and  subsequent  surety;  Brown  v.  Black,  96  Pa.  482;  Merchants'  Nat.  Bank  v. 
Great  Falls  Opera  House  Co.  23  Mont  33,  75  A.  S.  R.  499,  45  L.R.A.  285,  57  Pac 
445, — holding  that  one  surety  paying  judgment  and  satisfying  it  of  record,  may 
still  enforce  it  as  against  a  cosurety  to  compel  contribution;  Boltz's  Estate,  133 
Pa.  77,  19  Atl.  303,  holding  that  surety  on  official  bond  who  pays  the  obligation 
is  subrogated  to  rights  of  municipality  so  as  to  enforce  repayment  by  principal; 
Philadelphia  v.  Shallcross,  14  Phila.  135,  on  the  same  point. 

Cited  in  reference  notes  in  90  A.  D.  415,  on  subrogation  of  surety  to  rights  of 
creditor;  54  A.  D.  599,  on  right  of  surety  paying  debt  to  recover  from  principal; 
79  A.  D.  571,  on  subrogation  of  surety  paying  judgment  against  principal. 

Cited  in  notes  in  99  A.  S.  R.  507,  on  surety's  right  to  subrogation;  16  L.RA. 
117,  on  right  of  surety  who  has  paid  judgment  to  enforce  it  for  his  own  benefit 
in  equity;  68  L.R.A.  528,  on  equitable  doctrine  of  subrogation  of  sureties  paying 
judgment  against  principal  where  adequate  remedy  at  law  exists;  68  L.R.A.  529, 
on  subrogation  of  sureties  paying  judgment  against  principals  to  collateral  securi- 
ties; 68  L.R.A.  534,  on  subrogation  of  sureties  paying  judgments  against  princi- 
pals to  rights  and  remedies;  68  L.R.A.  551,  552,  on  survival  of  primary  obliga- 
tion on  sureties'  payment  of  judgment  against  principal. 

—  Mode  off  effecting  substitution. 

Cited  in  Lloyd  v.  Barr,  11  Pa.  41,  holding  that  subsequent  indorser  of  note, 
who  pays  judgment  thereon,  is  subrogated  to  rights  of  creditor  so  as  to  recover 
from  prior  indorser,  without  actual  assignment;  Wright  v.  Grover  &  B.  Sewing 
Mach.  Co.  82  Pa.  80,  2  W.  N.  C.  667,  33  Phila.  Leg.  Int.  312,  holding  that  surety 
paying  debt,  may  have  judgment  in  name  of  legal  plaintiff  and  have  execution  to 
enforce  contribution  from  cosurety. 

Cited  in  note  in  68  L.R.A.  574,  on  need  of  formal  assignment  to  sureties  pay- 
ing judgments  against  principal. 

Distinguished  in  Hutcheson  v.  Reash,  15  Pa.  Super.  Ct.  96,  holding  that  right 
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of  subrogation  can  only  be  enforced  within  time  prescribed  by  statute  of  limita- 
tions for  enforcement  of  simple  contracts;  Rittenhouse  v.  Lovering,  6  Watts  & 
S.  190,  holding  that  surety  who  pays  bond  is  not  subrogated  to  rights  of  creditor 
where  remedy  thereon  in  court  of  law  is  barred  by  lapse  of  time  or  destruction  of 
the  bond. 

Satisfaction  of  jndgmeiit. 

Cited  in  reference  notes  in  44  A.  D.  738,  on  what  constitutes  satisfaction  of 
judgment;  30  A.  D.  174,  on  payment  as  discharging  judgment  at  law  but  not  in 
equity;  73  A.  D.  184,  on  payment  of  judgment  by  sheriff  as  extinguishing  judg- 
ment; 48  A.  D.  727,  on  payment  of  judgment  by  sheriff  as  a  discharge. 
Payment  as  release  of  co-obligor. 

Cited  in  Gratz  v.  Farmers'  Bank,  5  Watts,  99,  holding  that  payment  by  a  mort- 
gagee of  judgment  debt,  satisfies  the  judgment  as  to  a  surety  therefor,  where 
principal's  estate  is  sufficient  to  repay  advancement;  Burson  v.  Kincaid,  3  Penr. 
&  W.  57,  holding  that  release  of  surety  from  lien  of  judgment  will  not  release  tlie 
principal  oodefendant,  where  he  assented  to  the  release;  Milligan's  Appeal,  104 
Pa.  503,  41  Phila.  Leg.  Int.  470,  14  Pittsb.  L.  J.  N.  S.  257,  holding  that  actual  pay- 
ment discharges  a  judgment  at  law,  but  it  may  still  subsist  in  equity  if  justice 
requires  it;  Hoobaugh's  Appeal,  122  Pa.  88,  22  W.  N.  C.  377,  16  Atl.  669;  Graff's 
Estote,  139  Pa.  69,  21  Atl.  233,  27  W.  N.  C.  228,  21  Pittsb.  L.  J.  N.  S.  303,— on 
same  point. 

19  AM.  DEC.  682,  STUAfP  T.  FINDIiAT,  9  RAWLE,  168. 
Estoppel  to  dispute  instrnment  and  also  receive  benefit  thereunder. 

Cited  in  Re  Bank  of  United  States,  2  Pars.  Sel.  Eq.  Cas.  110,  holding  that  party 
cannot   contest   any   part  of   an   instrument   under   which   he   derives   a   bene- 
fit. 
—  Election  under  will. 

Cited  in  Preston  v.  Jones,  9  Pa.  466;  Tompkins  v.  Merriman,  165  Pa.  440, 
32  W.  N.  C.  364,  26  Atl.  659 ;  Barber's  Estate,  14  Pa.  Co.  Ct.  167,  3  Pa.  Dist.  R. 
63, — holding  legatee  accepting  benefit  under  will,  estopped  to  set  up  claim  repug- 
nant to  its  provisions;  Beem  v.  Kimberly,  72  Wis.  343,  39  N.  W.  542,  holding  that 
legatee  taking  under  will  may  hold  property  bequeathed  by  widow  who  subse- 
quently elected  not  to  take  under  will  but  died  before  getting  her  share  of 
estate;  Armstrong  v.  Walker,  150  Pa.  585,  31  W.  N.  C.  66,  25  Atl.  52,  23  Pittab. 
L.  J.  N.  S.  129,  holding  that  devisee,  being  executor,  who  wastes  personal  estate  of 
testator  to  an  amount  exceeding  his  share  under  will,  and  is  insolvent,  may  be 
treated  as  having  received  his  share  of  the  whole  estate. 

Distinguished  in  Whelen  v.  Whelen,  11  Pa.  Dist.  R.  14,  27  Pa.  Co.  Ct.  161, 
holding  that  doctrine  of  equitable  election  applies  only  where  face  of  will  shows 
sUch  intent. 
Estates  created  by  derise  with  alternatlce  gifts  over. 

Citing  in  Buzby's  Appeal,  61  Pa.  Ill,  1  Legal  Gaz.  12,  26  Phila.  Leg.  Int.  316, 
holding  that  where  estate  was  devised  to  son  for  life  then  to  his  issue,  and  if  none 
then  to  testator's  heirs,  and  son  died  without  issue,  estate  would  go  to  heirs  of 
testator  at  time  ot  his  death;  Guthrie's  Appeal,  37  Pa.  31  W.  N.  C.  66,  on 
words  of  distribution  with  words  of  limitation  added  showing  that  remaindermen 
though  described  as  heirs,  take  as  new  stodc  ot  descent;  Re  Frank,  21  Pittsb. 
L.  J.  N.  S.  190,  holding  renewal  of  leasehold  by  devisee  for  life  inures  to  benefit 
of  those  interested  in  old  lease;  Howbert  v.  Cauthom.  100  Va.  649,  42  S.  E.  683, 
Am.  Dec.  Vol.  IH.— 60. 
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on  definition  of  contingent  remainders;  Peirce'a  Appeal,  4  W.  N.  C.  439,  34 
Phila.  Leg.  Int.  206  (opinion  of  lower  court),  on  estate  in  fee  for  life  with  con- 
current contingent  remainders  in  fee. 

Disapproved  in  Baldridge  t.  McFarland,  26  Pa.  338,  holding  that  grant  to  one 
and  the  heirs  of  her  body  as  tenants  in  conmion,  and  to  their  heirs  in  fee,  creates 
an  estate  tail. 

Conunon  recovery. 

Cited  in  Campbell  t.  Kent,  3  Penr.  &  W.  72  (dissenting  opinion),  on  abate- 
ment of  common  recovery  by  entry  and  plea. 

Cited  in  note  in  26  A.  D.  725,  on  common  recoveriea. 
Vested  and  contingent  remainders. 

Cited  in  reference  notes  in  37  A.  S.  R.  218,  on  what  constitutes  contingent  re- 
mainder; 60  A.  D.  230;  37  A.  S.  R.  146, — as  to  when  remainders  are  vested  and 
when  contingent. 

Cited  in  notes  in  62  A.  D.  316;  10  E.  R.  C.  820,— on  contingent  remainders. 
Equitable  estate  by  prescription. 

Cited  in  McCullough  v.  Seitz,  28  Pa.  Super.  Ct.  458,  holding  that  statute  of 
limitations  will  run  against  party  having  equitable  estate  in  land  with  right  to 
possession  as  against  an  intruder. 

19  AM.  DBO.  6S8,  MIIiES  ▼.  RICHWINE,  2  RAWIiE,   199. 
SherilTs  right  to  assume  debt. 

Cited  in  reference  note  in  40  A.  D.  658,  on  right  of  sheriff  having  an  execution 
to  assume  the  debt  himself. 
Set-off  of  agent's  debt  against  principal's  demand. 

Cited  in  Chambers  v.  Miller,  7  Watts,  63,  holding  inoperative,  a  receipt  by  at- 
torney for  amount  of  judgment,  without  payment  but  upon  private  transaction 
between  attorney  and  judgment  debtor. 
—  Of  private  debt  of  officer  at  execution  sale. 

Cited  in  Fitch's  Appeal,  10  Pa.  461,  51  A.  D.  495,  holding  that  sheriff  has  no 
claim  upon  surplus  at  execution  sale  for  private  debt  due  him  from  judgment 
debtor;  Irwin  v.  Workman,  3  Watts,  357,  holding  that  sheriff  cannot  set  off  a 
claim  for  attorney's  fees  which  has  been  assigned  to  him,  in  suit  for  money  col- 
lected upon  execution;  Coffman  v.  Hampton,  2  Watts  &  S.  377,  37  A.  D.  511, 
holding  that  in  action  on  bid  at  constable's  sale  bidder  cannot  set  off  a  debt  due 
him  from  the  constable. 
Satisfaction  of  judgment. 

Cited  in  reference  note  in  44  A.  D.  738,  on  what  constitutes  satisfaction  of 
judgment. 

19  AM.  DEC.  640,  McOOT  ▼.  SOOTT,  1  RAWIjE,  222. 

Right  to  rents  from  real  property  during  administration  of  estate. 

Cited  in  Howard's  Estate,  22  Pa.  Co.  Ct.  256,  8  Pa.  Dist  R.  125;  Winkle  v. 
Meany,  30  Pa.  Super.  Ct.  339, — holding  that  rents  or  proceeds  from  realty  are 
not  assets  of  estate  for  the  payment  of  debts;  Morrison's  Estate,  196  Pa.  80,  46 
Atl.  257,  on  same  point;  Graham's  Estate,  6  Kulp,  269,  8  Lane  L.  Rev.  367, 
holding  that  administrator  is  liable  to  heir  for  rents  from  land;  Evans  v.  Hardy, 
76  Ind.  527,  holding  that  rents  from  real  estate  received  by  administrator  are 
heM  in  trust  for  heirs;  Schwartz's  Estate,  14  Pa.  42;  Bailey  v.  Bailey,  67  Vt.  494, 
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48  A.  S.  R.  826,  82  Atl.  470;  Pepper's  Estate,  1  Phila.  562,  12  Phila.  Leg.  Int. 
183,-011  same  point;  Green  ▼.  Massie,  13  111.  363,  holding  that  rents  accruing 
after  death  of  lessor  descend  to  the  heir  and  not  to  the  executor;  McPike  v. 
McPike,  111  Mo.  216,  20  S.  W.  12;  Head  ▼.  Sutton,  31  Kan.  616,  3  Pac.  280,  hold- 
ing that  administrator  receiving  rents  is  not  liable  in  his  fiduciary  character  to 
account  therefor  to  the  estate;  Belcher  y.  Branch,  11  R.  I.  226,  holding  adminis- 
trator not  accountable  in  probate  court  for  rents  received  under  special  trust; 
Fidelity  Ins.  Co.  v.  Norns,  14  W.  N.  C.  225,  17  Phila.  258,  41  Phila.  Leg.  Int.  74, 
holding  trustee  liable  to  heir  for  payment  of  income  from  realty  to  another  under 
mistake;  Bakes  v.  Reese,  150  Pa.  44,  30  W.  N.  C.  437,  24  AtL  634,  0  Lane.  L.  Rev. 
209,  23  Pittsb.  L.  J.  N.  S.  50,  holding  that  administrator  cannot  set  off  claim 
for  services  to  intestate  in  suit  by  heirs  for  rent  of  realty;  Adams  v.  'Adams,  4 
Watts,  160,  holding  heir  not  accountable  to  administrator  or  to  creditors  of  in- 
testate for  rents  and  profits  of  real  estate  accruing  after  death  of  ancestor; 
Brotzman's  Appeal,  119  Pa.  645,  21  W.  N.  C.  318,  13  Atl.  483,  on  devisees  of  land 
holding  rent  paid  to  them  as  trustees  for  one  to  whom  bequeathed  annuity 
which  he  made  a  charge  on  such  land;  Engle  v.  Conrad,  12  Montg.  Co.  L.  Rep. 
76,  holding  rents  belong  to  widow  and  heirs  or  devisees  until  delivery  of  deed  to 
purchaser  on  sale  for  payment  of  debts. 

Cited  in  note  in  40  L.ILA.  337,  on  right  to  rents  on  lease  of  intestate's  prop- 
erty. 

Distinguished  in  Huffman's  Estate,  19  Pa.  Co.  Ct.  558,  holding  that  adminis- 
trator collecting  rents  and  paying  debts  therewith,  by  agreement  with  heirs,  and 
receiving  credit  for  such  payment  in  orphan's  court,  must  account  to  court  for 
rents  collected. 
Rlffbt  of  administrator  to  rent  land. 

Cited  in  Watson's  Estate,  6  Luzerne  Leg.  R^.  13,  holding  administrator  without 
authority  to  rent  real  estate. 
Right  of  administrator  to  growing  crops. 

Cited  in  Gracey  v.  Mellinger,  30  Phila.  Leg.  Int.  102,  on  right  of  administrator 
to  crops  growing  at  death  of  decedent. 
Administrator  as  trustee. 

Cited  in  reference  note  in  32  A.  D.  380,  on  administrator  as  trustee  for  heirs, 
but  not  for  creditors. 

Cited  in  note  in  38  L.  ed.  U.  S.  56,  as  to  when  relation  of  trustees  ew  maleficio 
arises. 

liiability  of  sureties  on  administrator's  bond   for  misappropriation  of 
rents. 

Cited  in  Com.  v.  Hilgert,  55  Pa.  236;  Com.  v.  Reed,  8  PhiU.  20,  28  Phila.  Leg. 
Int.  212, — ^holding  sureties  on  administrator's  bond  not  liable  for  his  misappropri- 
ation of  proceeds  of  real  property;  Qregg  v.  Currier,  36  N.  H.  200,  holding  same 
as  to  misappropriation  of  rents  collected  by  him;  Com.  v.  Keil,  9  Phila.  140,  30 
Phila.  Leg.  Int.  232,  5  Legal  Gaz.  231,  holding  sureties  liable  to  heirs  on  bond  of 
administrator  who  embezzles  personalty  and  sells  real  estate  for  payment  of  de- 
cedent's d^ts. 

Cited  in  note  in  40  L.R.A.  344,  on  liability  of  administrator  for  rents  of  intes- 
tate's property. 
Title  of  heirs  in  lands. 

Cited  in  McElroy's  Estate,  8  W.  N.  C.  184,  13  Phila.  320,  37  Phila.  Leg.  Int.  94, 
holding  children  of  insolvent  decedent  entitled  to  statutory  exemption  though 
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they  have  already  received  greater  amount  in  rents;  Kreider  t.  E>eider,  1  Miles 
( Pa. )  220,  on  absolute  title  of  heirs  to  lands  of  ancestor  until  devested  by  judicial 
sale. 

Cited  in  reference  notes  in  21  A.  S.  R.  862,  on  right  of  heirs  to  decedent's  realty; 
76  A.  D.  357,  on  vesting  of  ancestor's  property  both  real  and  personal  in  heir  or 
devisee. 

Cited  in  note  in  23  A.  D.  200,  on  actions  by  heirs  to  recover  possession  of  real 
or  personal  property  of  their  ancestor  before  distribution  in  probate. 
Ijand  or  proceeds  ma  fund  for  payment  of  personal  debts. 

Cited  in  Torr's  Estate,  2  Rawle,  250,  holding  that  administrator  may  pay  bond 
secured  by  mortgage  out  of  personal  estate  but  ground  rents  must  be  paid  by  the 
land;  De'Witt  v.  Lehigh  Valley  R.  Co.  21  Pa.  Super.  Ct.  10,  holding  that  fund 
paid  for  damage  to  property  in  possession  of  life  tenant  subject  to  lien  held  by 
remainderman  who  subsequently  dies,  is  subject  to  his  debts;  Curry  v.  Lloyd,  22 
Fed.  258,  holding  that  voluntary  improvements  put  upon  son's  land  by  father  who 
immediately  thereafter  became  bankrupt,  are  not  subject  to  his  debts,  in  the 
absence  of  fraud. 

19  AM.  DEO.  64S,  STODDARD  t.  MARTIN,  1  B.  I.  1. 
Invalidity  of  wagering  contracts. 

Cited  in  Love  v.  Harvey,  114  Mass.  80,  holding  that  money  paid  on  wager  after 
stakeholder  has  been  forbidden  to  pay  it,  may  be  recovered;  Flagg  t.  Gilpin,  17 
R.  I.  10,  19  Atl.  1084,  holding  wager  in  form  of  purchase  and  sale  of  options  on 
stock  upon  margin  illegal  without  express  statutory  prohibition. 

Cited  in  reference  notes  in  36  A.  D.  216,  on  validity  of  wagers;  25  A.  D.  452; 
44  A.  D.  361,— on  illegality  of  wagers. 

Cited  in  notes  in  18  L.R.A.  859,  on  legality  of  wagers;  5  L.R.A.  200,  on  wagera 
and  wagering  contracts;  37  A.  S.  R.  698,  on  definitions  and  examples  of  wagers; 
117  A.  8.  R.  173,  174,  175,  on  common-law  defenses  to  notes  and  other  obliga- 
tions given  for  gambling  debts. 
—  Wagers  on  elections. 

Cited  in  Ball  v.  Gilbert,  12  Met.  397,  holding  wager  on  result  of  an  election 
illegal  and  void. 

Cited  in  reference  note  in  36  A.  D.  458,  on  wagers  on  result  of  election. 

Cited  in  note  in  37  A.  S.  R.  703,  on  validity  and  enforceability  of  election 
wagers. 
Recovery  back  of  money  paid  under  illegal  contract. 

Cited  in  note  in  6  £.  R.  C.  491,  on  right  of  party  to  recover  money  paid  under 
an  illegal  contract. 

19  AM.  DEC.  648,  LTLES  v.  McOIiURE,   1  BAIIi.  Ij.  7. 
Effect  of  decree  In  probate  court. 

Cited  in  Workman  v.  Boiling,  2  S.  C.  458,  holding  that  ordinary's  decree  as  to 
amount  due  legatees  is  conclusive  and  can  only  be  satisfied  by  payment  thereof; 
Selleck  v.  Mathews,  7  Rich.  L.  26,  presuming  that  an  ordinary's  decree  for  dis- 
tribution to  an  assignee,  was  regular;  Charleston  v.  Mortimer,  4  Rich.  L.  271 
(dissenting  opinion),  on  sufficiency  of  ordinary's  decree  to  sustain  action  on  ad- 
ministrator's bond;  M'Clure  v.  Miller,  Bail.  Eq.  107,  21  A.  D.  522  (opinion  of 
lower  court),  on  decree  of  ordinary  being  conclusive  as  to  accounts  co^izable  be- 
fore him. 
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—  Enforcement. 

Cited  in  Gilliam  y.  McJunkin,  2  8.  C.  442,  holding  that  judge  of  probate  has 
no  power  to  arrest  and  imprison  administrator  for  failure  to  comply  with  decree 
for  payment  of  money  into  court. 
Decrees  a«  evidence. 

Cited  in  Patrick  v.  Gibbs,  17  Tex.  275,  holding  decree  of  chancery  upon  proper 
record  admissible  as  evidence  in  courts  of  another  state. 
Sufficiency  of  judgment  to  sustain  appeal. 

Cited  in  Warren  v.  Shuman,  5  Tex.  441;  Hall  v.  Patterson,  45  Fla.  363,  33  So. 
082, — holding  that  judgment  for  costs,  without  judgment  on  merits,  will  not  sup- 
port writ  of  error;  Barrett  v.  Garragan,  16  Iowa,  47,  holding  that  judgment  upon 
record  showing  time,  place,  parties,  matters  in  dispute,  and  result  of  hearing  is 
sufficient  to  sustain  appeal;  Stowers  v.  Mi  Hedge,  1  Iowa,  150,  63  A.  D.  434,  hold- 
ing judgment  of  justice  of  the  peace  sufficient  though  not  technically  in  good 
form;  Spence  v.  Simmons,  16  Ala.  828,  holding  that  conditional  judgment  not 
designating  party  in  whose  favor  rendered,  will  not  support  final  judgment. 
Jurisdiction  of  appeals  in  probate. 

Cited  in  Walker  v.  Pinson,  12  Rich.  Eq.  445  (opinion  of  lower  court),  as  il- 
lustrating embarrassment  arising  from  concurrent  jurisdiction  of  common  pleas 
and  court  of  appeals  over  cases  appealed  from  court  of  ordinary. 

19  AM.  DEC.  651,  ROWIiAXD  t.  WOLFE,  1  BAHi.  Ij.  56. 

Necessity  of  proving  adverse  user  of  prescriptive  way. 

Cited  in  Hutto  v.  Tindall,  6  Rich.  L.  396,  holding  that  as  to  uninclosed  wood- 
land, use  of  way  must  he  shown  to  have  heen  adverse ;  Hankinson  v.  Charlotte,  C. 
&  A.  R.  Co.  41  S.  C.  1,  19  S.  £.  206,  holding  that  use  of  path  across  railroad  track 
for  twenty  years,  without  showing  adverse  use,  will  not  give  right  to  public; 
Craven  v.  Rose,  3  S.  C.  72,  holding  that  where  way  through  inclosed  lands  of 
another  was  used  for  necessary  period,  court  need  not  necessarily  instruct  the  jury 
as  to  its  being  adverse;  Colvin  v.  Burnet,  17  Wend.  564,  holding  allegation  that 
use  was  adverse  necessary  in  plea  of  prescriptive  uninterrupted  use  for  flowing 
lands;  Kirby  v.  Southern  R.  Co.  63  S.  C.  494,  41  S.  E.  765;  Earle  v.  Poat,  63  S. 
C.  439,  41  S.  £.  525  (dissenting  opinion), — on  adverse  use  being  necessary  to 
establish  private  way  by  prescription;  M'Kee  v.  Garrett,  1  Bail.  L.  341,  on  both 
adverse  and  exclusive  use  being  necessary  to  establish  way  by  prescription. 

Cited  in  reference  note  in  30  A.  D.  278,  on  presumption  of  grant  of  right  of 
way. 

Criticized  in  Sims  v.  Davis,  Cheves,  L.  1,  34  A.  D.  581,  holding  that  right  of 
way  by  prescription  may  in  certain  cases  be  acquired  over  uninclosed  woodlands 
of  another. 

Common  roads  not  public. 

Cited  in  State  v.  Mobley,  1  McMull.  L.  44,  as  illustrating  road  essentially  public 
but  without  liability  to  keep  in  repair. 

Way  of  necessity. 

Cited  in  reference  note  in  100  A.  D.  116,  on  ways  by  necessity. 

19  AM.  DEC.  65S,  MEEK  v.  ATKINSON,   1  BAHj.  Ij.  84. 
Duress  and  its  effect. 

Cited  in  notes  in  26  A.  D.  375;  27  A.  D.  301,  on  what  constitutes  duress;  45 
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A.  D.  158,  on  kind  of  compulsion  which  will  justify  recoreiy  of  money  paid  under 
compulsion. 

—  As  defense  to  contract. 

Cited  in  Holmes  ▼.  Hill,  19  Mo.  169,  holding  that  instruments  executed  to  SYoid 
imprisonment  under  legal  process  without  abuse  thereof,  cannot  be  avoided  for 
duress;  Re  Pinson,  11  Rich.  Eq.  110,  holding  that  contract  by  party  under  legal 
restraint  is  not  invalid. 

Distinguished  in  Bush  v.  Brown,  49  Ind.  573,  19  A.  R.  695,  holding  that  in- 
strument executed  under  well-grounded  fear  of  illegal  imprisonment,  may  be 
avoided  for  duress. 

19  AM.  DEO.  656,  TOMKINS  t.  TOMKINS,  1  BAHi.  li.  92. 
Definition  of  "wUI." 

Cited  in  note  in  10  L.IUA.  94,  on  definition  of  ''wilL" 
Testamentary  capacity. 

Cited  in  Harvey  v.  Sullens,  46  Mo.  147,  2  A.  R.  491,  holding  that  person  in- 
capable of  transacting  ordinary  business,  is  incapable  of  making  a  will;  Colemsn 
V.  Robertson,  17  Ala.  84,  holding  that  testator  of  sound  mind  may  dispose  of  his 
property  in  any  way  he  sees  fit,  provided  will  is  not  procured  by  fraud  or  undue 
influence. 

Cited  in  reference  notes  in  21  A.  D.  737;  22  A.  D.  86;  52  A.  D.  60, — on  tesU 
mentary  capacity;  25  A.  D.  301,  on  what  constitutes  testamentary  capacity. 

—  Proof  of. 

Cited  in  reference  notes  in  18  A.  S.  R.  506,  on  will  as  proof  of  testamentary 
capacity;  117  A.  S.  R.  223,  on  reasonableness  of  will  as  evidence  of  testamentary 
capacity. 

Cited  in  note  in  39  L.R  JL  328,  on  weight  of  expert  opinion  as  to  sanity  or  in- 
sanity. 

NeocMlty  of  proving  testator's  knowledge  of  contents  of  will. 

Cited  in  Harvey  v.  Anderson,  12  6a.  69;  Boyd  v.  Boyd,  3  Hill,  L.  341;  McCart 
ney  v.  Bone,  33  Ala.  601, — holding  that  where  testator's  capacity  is  doubtful,  it 
should  be  affinnatively  shown  that  he  gave  instructions,  or  was  made  acquainted 
with  its  contents;  Dillard  v.  Dillard,  2  Strobh.  L.  89  (opinion  of  lower  court), 
on  same  point;  Black  v.  Ellis,  3  Hill,  L.  68,  Riley  L.  73,  holding  that  where  testa- 
tor is  shown  to  have  been  generally  capable  at  time  of  making  will,  it  is  un- 
necessary to  prove  instructions  or  that  contents  were  made  known  to  him. 

Distinguished  in  McNinch  v.  Charles,  2  Rich.  L.  229,  holding  that  in  case  of 
doubtful  capacity  knowledge  and  consent  to  will  may  be  shown  by  other  evidence 
than  proof  of  instructions  or  reading  over  wiU. 
Evidence  on  probate  of  will  generally. 

Cited  in  notes  in  36  L.R.A.  738,  on  burden  of  proof  as  to  fraud  and  undue  in- 
fluence in  execution  of  will ;  77  A.  8.  R.  474,  on  weight  and  effect  of  testimony  of 
subscribing  witness  on  probate  of  will. 
Validity  of  will  drawn,  dictated,  or  ppocnred,  by  beneficiary. 

Cited  in  Drake's  Appeal,  45  Conn.  9;  McDaniel  v.  Crosby,  19  Ark.  533,— holding 
that  where  will  is  written  by  party  benefiting  thereunder,  stricter  proof  as  to 
mental  capacity  and  freedom  of  action  is  required;  Hobby  v.  Bobo,  12  Rich.  L 
247  note,  holding  that  where  testator  in  common  health  and  understanding,  signs 
will  prepared  by  legatee,  the  presumption  favors  the  will;  Re  Welsh,  1  Redf.  238. 
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holding  that  will  leaving  legacy  for  benefit  of  church,  to  be  under  fupenrision  of 
rector  who  procures  wlH  to  be  drawn,  raises  presumption  of  undue  influence. 
Cited  in  note  in  71  A.  D.  130,  131,  on  will  written  by  beneficiary. 

19  AM.  DBO.  660,  ROSS  T.  SUTTON,   1  BAUj.  Ij.   126. 
lilabillty  on  administrator's  contract. 

Cited  in  Cook  v.  Cook,  24  S.  C.  204,  holding  evidence  of  agreement  by  adminis- 
trator to  credit  certain  improvements  to  be  made  upon  lands  of  estate,  not  ad- 
missible in  suit  on  note  due  administrator  as  such;  Ex  parte  Simmons,  69  S.  C. 
385,  48  S.  E.  279,  holding  broker's  contract  with  administrator  and  heirs,  for 
commissions  on  sale  of  lands  of  estate  not  enforceable  against  estate  but  only 
against  contracting  parties  individually. 
Powers  and  liability  of  administrator  de  bonis  non. 

Cited  in  reference  notes  in  39  A.  D.  724,  on  powers  of  administrator  de  honia 
turn;  44  A.  D.  472,  on  powers  and  liabilities  of  administrators  de  h<mi8  non; 
22  A.  D.  37,  on  rights  of  administrator  de  honie  non  to  proceeds  of  property  sold 
by  first  administrator. 

Cited  in  notes  in  40  L.R.A.  62,  71,  on  choses  in  action  passing  to  administrator 
de  honie  non;  2  E.  R.  C.  199,  on  liability  of  administrator  de  honie  non  for  loss  by 
predecessor's  default. 

Meaning  of  "administered." 

Cited  in  note  in  24  A.  D.  388,  on  meaning  of  term  ''administered." 

It  AM.  DEO.  661,  OHOIOB  T.  MOSBXET,  1  BAHi.  Ij.  1S6. 
Rights  under  alternative  contracts. 

Cited  in  Murrell  v.  Whiting,  32  Ala.  64,  holding  that  optional  right  to  annul 
voyage  granted  in  charter  party  must  be  exercised  within  reasonable  time  after 
contingency  arises;  Bickett  v.  White,  1  Cin.  Sup.  Ct.  Rep.  170,  holding  that  agree- 
ment for  payment  in  six  or  ten  years  gives  payor  option  of  either  term;  Homes- 
ley  V.  Elias,  76  N.  C.  664,  on  obligor  in  alternative  contract  having  option  to  dis- 
charge himself  by  either,  until  breach. 

Cited  in  note  in  12  L.R.A.  690,  on  right  of  election  under  option  contract. 

—  As  to  medium  of  payment. 

Cited  in  Drake  v.  Harrison,  69  Wis.  99,  2  A.  S.  R.  717,  33  N.  W.  81,  holding 
that  right  of  option  as  to  mode  of  payment  under  alternative  contract,  is  absolute 
in  obligor  until  time  specified  therein  is  past;  Amanda  Gold  Min.  &  Mill  Co.  v. 
People's  Min.  &  Mill.  Co.  28  Colo.  261,  64  Pac.  218,  holding  that  where  promisor 
fails  to  exercise  option  of  paying  money  or  conveying  land  within  time  specified, 
promisee  may  enforce  either;  Wetzel  &  T.  R.  Co.  v.  Tennis  Bros.  Co.  75  C.  C.  A. 
266,  145  Fed.  458,  7  A.  &  E.  Ann.  Cas.  426,  holding  right  to  aptional  payment  in 
bonds  or  mon^  lost  by  canceling  contract  and  refusing  payment  thereunder ;  Marlor 
V.  Texas  &  R.  Co.  22  Blatchf,  464,  21  Fed.  383,  holding  that  where  interest  on 
bond  was  payable  in  money  or  scrip  at  option  of  obligor,  right  to  election  is  lost 
unless  exercised  before  interest  becomes  due;  Barrett  v.  Twin  City  Power  Co.  118 
Fed.  861,  holding  company  bound  to  make  cash  payment  ^upon  failure  to  deliver 
bonds  under  alternative  contract  for  delivery  of  bonds  or  payment  of  their  value 
in  money;  Butcher  v.  Carlile,  12  Gratt.  520,  holding  that  action  for  money  will 
lie  after  breach  of  contract  to  pay  a  certain  sum,  which  may  be  discharged  by 
notes  or  bonds;   Howard  v.  Brower,  37  Ohio  St.  402   (dissenting  opinion),  on 


Digitized  by 


Google 


19  AM.  DEC]  NOTES  ON  AMERICAN  DECISIONS.  792 

tight  of  promisee  to  choose  payinent  in  money  on  alternatiye  contract  for  convey* 
ance  of  land  or  payment  of  money,  after  breach  of  verbal  promise. 

Cited  in  reference  note  in  38  A.  D.  433,  on  negotiability  of  note  payable  in 
something  other  than  money. 

Cited  in  notes  in  21  A.  D.  424,  on  notes  payable  in  specific  articles;  21  A.  D. 
425,  as  to  when  right  to  pay  in  specific  articles  as  provided  in  note  is  lost 

10  AM.  DEC.  668,  HAWES  t.  HUNTOX,   1  BAIL.  L.  146. 
Liability  of  firm  on  contract  of  a  member. 

Cited  in  Vannerson  v.  Cheatham,  41   S.  C.  327,  19  S.  E.  614,  holding  that 
married  woman  cannot  be  member  of  partnership  where  statute  prohibits  her 
from  becoming  liable  in  any  way  for  debt  of  another. 
—  On  note. 

Cited  in  reference  notes  in  43  A.  D.  685,  on  partner's  power  to  bind  firm  on 
negotiable  instrument;  10  A.  S.  R.  35,  on  liability  of  firm  on  note  siged  in  firm 
name  by  partner  for  his  own  benefit;  45  A.  D.  768,  on  power  of  partner  to  bind 
firm  by  accommodation  indorsement  or  acceptance;  48  A.  D.  668,  on  sufficiency  of 
indorsement  of  bill  of  exchange  by  one  member  of  firm  to  charge  other  members. 

Cited  in  note  in  26  A.  D.  611,  on  partner's  use  of  firm  name  for  purpose  distinct 
from  firm  business. 

Explained  in  Duncan  v.  Clark,  2  Rich.  L.  587,  holding  partnership  liable  on  note 
signed  by  one  partner  in  fin^i  name,  though  for  private  debt,  where  note  was  in 
hands  of  innocent  indorsee. 

19  AM.  DBC.  664,  ADAIR  t.  McDANIEL,  1  BAIL.  L.  158. 
Rights  under  indemnity  bond  to  sheriff. 

Cited  in  Perry  v.  Williams,  Dud.  L.  44,  holding  execution  satisfied  by  credit- 
ors' purchasing  at  sheriff's  sale,  though  his  title  to  the  property  failed  and  his 
indemnity  bond  was  enforced;  Murphy  v.  Higginbottom,  2  Hill,  L.  397,  27  A.  D. 
395,  denying  right  of  purchaser  at  sheriff's  sale  to  recover  on  judgment  creditors' 
indemnity  bond,  where  title  to  property  purchased  failed. 

Cited  in  notes  in  16  A.  D.  552,  on  sheriff's  right  to  indemnity ;  89  A.  S.  R.  415, 
on  sheriff's  right  to  indemnity  while  executing  civil  process. 
Effect  of  indulgence  after  judgment. 

Cited  in  Weinges  v.  Cash,  15  S.  C.  44  (opinion  of  lower  court),  on  indulgence 
after  judgment  not  being  a  badge  of  fraud  in  So'ith  Carolina. 

Cited  in  reference  note  in  34  A.  D.  116,  on  how  lien  of  execution  may  be  lost 
or  postponed. 

19  AM.  DEC.  668,  GARNOCHAN  t.  GOULD,  1  BAIL.  L.  179. 
Implied  warranty  of  goods  sold. 

Cited  in  Muller  v.  Eno,  3  Duer,  421,  holding  that  purchaser  of  goods  with  im- 
plied warranty  of  soundness,  is  bound  to  make  prompt  examination  in  order  to 
benefit  by  warranty. 

Cited  in  reference  notes  in  23  A.  D.  101 ;  35  A.  D.  143,  on  implied  warranty  cr. 
sale  of  chattels;  90  A.  D.  431,  on  applicability  of  rule  of  caveat  emptor;  35  A.  D. 
177,  on  implied  warranty  that  thing  will  answer  vendee's  purpose;  68  A.  D. 
152,  as  to  whether  warranty  is  implied  that  chattel  is  fit  for  particular  use  for 
which  it  was  purchaaed. 

Cited  in  notes  in  >4  A.  D.  145,  on  implied  warranty  of  quality  in  sale  of  goods: 
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43  A.  D.  680,  on  implied  warranty  of  fitness  of  goods  purchased;  43  A.  D.  680, 
on  implication  of  warranty  from  sound  price  paid  for  goods;  70  L.R.A.  662,  on 
nature  and  extent  of  warranty  on  sale  of  goods  by  sample. 
Sales  by  factor. 

Cited  in  note  in  68  A.  D.  163,  on  manner,  time,  and  place  of  sales  by  factor. 
Agents*  power  to  submit  to  arbitration. 

Cited  in  reference  note  in  66  A.  D.  267,  on  power  of  agent  to  submit  to  arbitra- 
tion. 

Cited  in  note  in  30  A.  D.  627,  on  who  may  submit  to  arbitration  when  acting 
for  another. 

10  AM.  DEC.  672,  FOSTER  t.  BROWN,  1  BAHj.  L.  221. 
Validity  of  acts  of  personal  representatlTe  prior  to,  or  on  revocation  of 
probate. 

Cited  in  Floyd  v.  Clayton,  67  Ala.  266;  Brock  v.  Frank,  51  Ala.  86,— holding 
acts  of  administrator  appointed  prior  to  probate  of  will,  valid  and  binding  upon 
the  estate;  Price  v.  Nesbit,  1  Hill,  Eq.  446,  holding  sale  by  administrator  prior 
to  probate  of  will,  valid  in  absence  of  fraud,  though  administrator  was  pur- 
chaser; Re  Mears,  76  S.  C.  482,  66  S.  E.  7,  9  A.  &  E.  Ann.  Cas.  960,  holding  that 
prior  administration  of  estate  terminates  upon  probate  of  will  and  administra- 
tion thereunder;  Morgan  v.  Dodge,  44  N.  H.  256,  82  A.  D.  213,  on  acts  by  de 
facto  administrator  being  valid. 

Cited  in  note  in  21  L.R.A.  152,  on  validity  of  acts  done  by  personal  represent- 
ative under  letters  subsequently  revoked  where  the  court  had  jurisdiction. 

19  AM.  DEO.  675,  GUPHHili  v.  ISBEIiL,  1  BAIIi.  L.  280. 
Trustee's  right  to  maintain  trover. 

Cited  in  Schley  v.  Lyon,  6  Ga.  530,  holding  that  trustees  may  maintain  trover 
for  conversion  of  trust  property  as  long  as  trust  is  not  fully  executed. 

Cited  in  reference  notes  in  30  A.  S.  R.  163,  on  trustee's  power  to  sue  in  his  own 
name;  26  A.  D.  430,  on  trover  by  trustee  against  beneficiary. 
Removal  or  resignation  of  trustee. 

Cited  in  reference  notes  in  1  A.  S.  R.  479,  on  power  of  court  to  remove  trustee; 
55  A.  D.  620,  on  trustee's  right  to  relinquish  trust  of  his  own  accord. 
Enforcement  of  trusts. 

Cited  in  reference  note  in  27  A.  S.  R.  478,  on  equitable  enforcement  of  trusts. 
Resulting  trust. 

Cited  in  reference  notes  in  26  A.  D.  68;  36  A.  D.  166,— on  trust  resulting  in 
favor  of  party  paying  consideration;  39  A.  D.  46;  57  A.  D.  618,— K}n  resulting 
trust  where  one  pays  purchase  price  of  land  and  deed  is  taken  in  name  of 
another. 

Cited  in  note  in  34  L.  ed.  U.  S.  1092,  on  resulting  trusts. 
Statute  of  limitations  in  cases  of  trust. 

Cited  in  reference  notes  in  24  A.  D.  569,  on  lapse  of  time  in  equity;  37  A.  D. 
454;  47  A.  D.  638,— on  statute  of  limitations  in  cases  of  trusts. 

19  AM.  DEC.  679,  STATE  t.  SMITH,  1  BAHj.  li.  28S. 
Power  to  grant  conditional  pardon. 

Cited  in  Ex  parte  Wells,  18  How.  307,  15  L.  ed.  421,  holding  that  President  can 
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grant  conditional  pardon;  Ex  parte  Marks,  64  Cal.  29,  49  A.  R.  684,  28  Pac 
109;  State  t.  Home,  52  Fla.  125,  7  L.RJi..(N.S.)  719,  42  So.  388,— holding  that 
pardon  may  be  granted  upon  conditions,  the  breach  of  which  will  defeat  the 
pardon;  Carr  t.  State,  19  Tex.  App.  635,  53  A.  EL  395,  on  distinction  between  ab- 
solute and  conditional  pardon. 

Cited  in  reference  note  in  53  A.  R.  400,  on  conditional  pardons. 

Cited  in  notes  in  59  A.  D.  576,  on  power  of  executive  to  grant  conditional  par- 
don; 14  L.R.A.  287,  on  acceptance  of  conditional  pardon. 
—  Condition  of  permanent  departure  from  state  or  nation. 

Cited  in  Com.  y.  Haggertv,  4  Brewst.  (Pa.)  326;  State  v.  Barnes,  32  S.  C.  14, 
17  A.  S.  R.  832,  6  L.R.A.  743,  10  S.  E.  611;  Ex  parte  Lockhart,  1  Disney  (Ohio) 
105, — ^holding[  that  pardon  may  be  granted  upon  condition  that  person  leave  the 
state  and  remain  away;  State  v.  Addington,  2  Bail.  L.  516,  23  A.  D.  150,  holding 
that  pardon  upon  conditions  that  prisoner  should  submit  to  certain  punishment 
and  then  leave  the  state,  is  valid ;  People  v.  Potter,  1  Edm.  Sel.  Cas.  235,  1  Park. 
Crim.  Rep.  47,  holding  that  governor  may  grant  pardon  upon  condition  that  the 
person  shall  leave  and  remain  away  from  the  United  States. 

Cited  in  note  in  111  A.  S.  R.  Ill,  on  conditio^  in  pardon  for  leaving  state. 
Effect  of  breach  of  condition  of  pardon. 

Cited  in  State  v.  Chancellor,  1  Strobh.  L.  347,  47  A.  D.  557,  holding  that 
prisoner  pardoned  upon  condition  of  leaving  the  state  and  not  returning,  is  sub- 
ject to  original  punishment  upon  returning;  State  ex  reL  Davis  v.  Hunter,  124 
Iowa,  569,  104  A.  S.  R.  361,  100  N.  W.  510,  holding  that  conditional  pardon  re- 
vocable at  pleasure  of  pardoning  power,  may  be  granted,  but  it  cannot  work  for- 
feiture of  statutory  right  to  diminution  of  sentence  for  good  conduct;  Woodward 
V.  Murdock,  124  Ind.  439,  24  N.  E.  1047;  Re  Prout,  12  Idaho,  494,  5  L.R^.(N.S.) 
1064,  86  Pac.  275,  10  A.  &  E.  Ann.  Cas.  199,— holding  that  prisoner  rearrested 
for  breach  of  condition  of  parol  cannot  be  held  beyond  expiration  of  original  term; 
Re  Crow,  60  Wis.  349, 19  N.  W.  713,  holding  habeas  corpus  proper  where  imprison- 
ment after  expiration  of  term  is  alleged. 

Cited  in  reference  notes  in  47  A.  D.  559,  on  conditional  pardon  and  effect  of 
failure  to  perform  condition;  27  A.  D.  412,  on  right  to  rearrest  and  inflict  death 
penalty  on  breach  of  condition  of  pardon  of  one  sentenced  to  death. 

Cited  in  notes  in  14  L.R.A.  288,  on  breach  of  condition  of  pardon;  59  A.  D.  577, 
on  effect  of  prisoner's  failure  to  perform  condition  in  pardon;  23  A.  D.  153,  on 
vacation  of  conditional  pardon  by  failure  to  perform  condition;  16  L.R.A.  (N.S.) 
306,  as  to  whether  time  prisoner  is  out  on  parole  or  conditional  pardon  is  to  be 
deducted  from  term  of  sentence. 

Disapproved  in  People  v.  Moore,  62  Mich.  496,  29  N.  W.  80,  holding  that  con- 
vict rearrested  for  breach  of  conditional  pardon,  must  be  tried  in  same  manner  as 
other  offenders. 
Rights  of  accused  nnlawfally  brought  within  Jnriadictlon  of  court. 

Cited  in  Kingen  v.  Kelley,  3  Wyo.  566,  15  L.R.A.  177,  28  Pac.  36;  Pettibone  v. 
Nichols,  203  U.  S.  192,  51  L.  ed.  148,  27  Sup.  Ct.  Rep.  Ill,  7  A.  &  E.  Ann.  Cas. 
1047;  Mahon  v.  Justice,  127  U.  S.  700,  32  L,  ed.  283,  8  Sup.  Ct.  Rep.  1204,— hold- 
ing (affirming  judgment  which  affirmed  34  Fed.  525)  person  forcibly  abducted 
from  one  state  and  brought  into  another  and  seized  for  trial  there,  not  entitled 
to  release  on  writ  of  habeas  corpus;  Young  v.  Green,  10  Rich.  Eq.  19,  on  same 
point;  State  v.  Ross,  21  Iowa,  467,  holding  that  person  convicted  of  crime  is  not 
entitled  to  release  because  unlawfully  brought  within  jurisdiction  of  court;  Ex 
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parte  Ah  Men,  77  CaL  198,  11  A.  S.  R.  263,  19  Pac.  380,  holding  that  prisoner 
•eonvicted  will  not  be  discharged  on  habeas  corpus  on  acooont  of  irregularities 
in  proceedings  under  which  he  was  brought  before  the  court;  Re  Johnson,  167 
U.  8.  120,  42  L.  ed.  103,  17  Sup.  Ct  Rep.  736,  on  forcible  abduction  and  bringing 
within  jurisdiction  of  court  being  no  valid  objection  to  trial  for  criminal  offense; 
Ker  T.  Illinois,  119  U.  S.  436,  30  L.  ed.  421,  7  Sup.  Ct  Rep.  226,  on  rights  of 
prisoner  forcibly  transported  within  jurisdiction  of  court  for  trial. 

Cited  in  reference  notes  in  26  A.  S.  R.  380,  on  punishment  of  escaped  felon  il- 
legally kidnapped  from  another  state;  26  A.  S.  R.  604,  on  kidnapping  fugitive 
from  justice  in  another  state  as  ground  for  release. 

Cited  in  notes  in  15  L.R.A.  177,  on  wrongfully  bringing  accused  within  juris- 
diction as  defense  to  prosecution;  58  A.  D.  693,  on  jurisdiction  as  dependent  on 
sovereignty  of  states. 
<— Of  accused  improperly  extradited. 

Cited  in  State  v.  Patterson,  116  Mo.  606,  22  a  W.  696;  State  v.  Glover,  112 
N.  C.  896,  17  S.  E.  525;  Williams  v.  Weber,  1  Colo.  App.  191,  28  Pac.  21,— holding 
that  person  returned  to  state  upon  requisition  may  be  tried  for  any  offense  com- 
mitted; Re  Moyer,  12  Idaho,  250,  118  A.  8.  R.  214,  12  IJELA.(N.S.)  227,  85  Pac. 
897;  New  Jersey  v.  Noyes,  35  Phila.  Leg.  Int.  341,  Fed.  Cas.  No.  10,164  (re-report- 
ed as  Fed.  Cas.  No.  15,487 ) , — ^holding  that  prisoner  extradited  from  another  state 
may  be  held  for  trial  though  some  of  proceedings  were  illegal;  Re  Ezeta,  62  Fed. 
'964,  holding  that  in  proceedings  for  extraditing  persons  to  foreign  country,  evi- 
dence of  how  they  were  brought  within  the  jurisdiction  is  not  admissible;  Re 
Collins,  151  Cal.  340,  90  Pac.  827,  as  illustrating  that  immunity  of  extradited 
prisoner  from  prosecution  for  offense  other  than  that  for  which  extradited,  rests 
upon  treaty  rights  of  states. 

Cited  in  notes  in  57  A.  D.  400,  as  to  whether  arrest  of  fugitive  from  justice 
must  be  legal  in  order  to  detain  him;  10  A.  8.  R.  209,  on  right  to  try  extradited 
person  for  other  offense. 

"Satisfaction  of  sentence  of  death. 

Cited  in  Ex  parte  Nixon,  2  8.  C.  4;  State  v.  Kitchens,  2  Hill,  L.  612,  27  A. 
D.  410, — holding  that  sentence  of  death  is  satisfied  only  by  execution  or  pardon, 
and  if  not  executed  on  day  set,  a  new  day  may  be  fixed. 
evidence  In  mitigation  of  damages. 

Cited  in  Boynton  v.  Tidwell,  19  Tex.  118,  on  admissibility  of  evidence  of  ground 
for  arrest  in  another  state  in  mitigation  of  damages  in  suit  for  false  imprison- 
ment. 

19  AM.  DEO.  686,  BELL  T.  NEAIiY,  1  BAHj.  Ij.  S12. 
miiat  will  bar  dower. 

Cited  in  reference  note  in  12  A.  S.  R.  877,  on  effect,  on  dower  right,  of  wife's 
desertion  of  husband. 

Cited  in  notes  in  28  L.  ed.  U.  S.  506,  on  what  will  bar  dower;  12  A.  S.  R.  91, 
-on  forfeiture  of  husband's  or  wife's  rights  in  property  of  the  other;  39  A.  S.  R. 
30,  as  to  whom  dower  may  be  assigned. 
Wife's  adultery  as  bar  to  dower. 

Cited  in  reference  notes  in  57  A.  D.  562,  on  bar  of  dower  by  wife's  adultery; 
78  A.  D.  456,  on  elopement  and  adultery  of  wife  as  bar  to  dower. 

Cited  in  notes  in  19  A.  D.  689,  on  adultery  as  bar  to  dower;  11  L.R.A.  79], 
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on   effect  of   abandonment  of  marriage   obligations   by  wife  on   her   right  to 
dower. 

Distinguished  in  Beaty  v.  Richardson,  56  S.  C.  173,  46  L.RA.  517,  34  S.  £.  73, 
holding  wife's  right  of  dower  not  barred  where  husband  deserts  her,  though  she 
afterward  live  in  adultery;  Payne  v.  Dotson,  81  Mo.  146,  61  A.  R.  225,  holding 
same  where  husband  deserted  her  and  she  remarried  under  mistaken  supposition 
that  he  was  dead;  Reel  v.  Elder,  62  Pa.  308,  1  A.  D.  414,  26  PhiU.  Leg.  Int  324, 
holding  same  where  husband  deserted  her  and  obtained  invalid  decree  of  divorce  in 
foreign  state,  though  wife  afterward  cohabited  with  another. 

19  AM.  DEO.  690,  ADAMS  t.  HALIj,  2  VT.  9. 
Liability  for  concurrent  torts  producing  conunon  Injury. 

Cited  in  Mansfield  v.  Brostor,  76  Ohio  St.  270,  118  A.  S.  R.  852,  10  L.R.A. 
(N.S.)  806,  81  N.  E.  631,  7  A.  &  E.  Ann.  Cas.  767,  holding  parties  discharging 
sewage  into  a  stream  are  aot  jointly  liable  where  there  is  no  common  design  or 
concert  of  action;  Railroad  Co.  v.  Gries,  25  Phila.  Leg.  Int.  220;  Little  Schuyl- 
kill Nav.  R.  &  Coal  Co.  v.  Richards,  57  Pa.  142,  98  A.  D.  209,— holding  same 
where  different  coal-mine  companies  dumped  coal  dirt  in  a  stream;  Gallagher  v. 
Kemmerer,  144  Pa.  509,  27  A.  S.  R.  673,  22  Atl.  970,  29  W.  N.  C.  87,  22  Pittab. 
L.  J.  N.  S.  363,  48  Phila.  Leg.  Int.  475,  holding  same  where  accumulations  from 
different  companies  caused  an  overflow  of  stream ;  Swain  v.  Tennessee  Copper  Co. 
Ill  Tenn.  430,  78  S.  W.  93,  holding  same  where  poisonous  gases  from  works  of 
two  distinct  corporations  created  an  actionable  nuisance. 

Cited  in  notes  in  118  A.  S.  R.  873,  on  action  at  law  against  two  or  more  per- 
sons for  damages  for  creating  or  maintaining  private  nuisance;  73  A.  D.  141, 
on  joint  liability  of  trespasser  with  one  commanding  commission  of  trespass; 
73  A.  D.  139,  on  necessity  of  co-operation  in  alleged  act  of  trespass  to  constitute 
one  a  cotrespasser ;  10  L.R.A. (N.S.)  169,  on  character  of  the  liability  of  several 
persons  whose  independent  wrongs  of  the  same  kind  contribute  to  enhance  the  de- 
gree or  extent  of  the  injury  sustained  by  plaintiff. 
Liability  for  trespass  by  animals  of  different  owners. 

Cited  in  Anderson  v.  Halverson,  126  Iowa,  125,  101  N.  W.  781 ;  State,  Nieren- 
berg,  Prosecutor,  v.  Wood,  59  N.  J.  L.  112,  35  Atl.  654;  Auchmuty  v.  Ham,  1 
Denio,  495;  Van  Steenburgh  v.  Tobias,  17  Wend.  562,  31  A.  D.  310;  Denny  v. 
Correll,  9  Ind.  72, — holding  owner  of  dog  liable  only  for  acts  of  his  own  dog  where 
dogs  belonging  to  several  persons  kill  sheep  together ;  Partenheimer  v.  Van  Order, 

20  Barb.  479,  holding  same  as  to  trespass  committed  by  cows;  Nohre  v.  Wrigut, 
98  Minn.  477,  108  N.  W.  865,  8  A.  &  E.  Ann.  Cas.  1071,  holding  statute  has  not 
changed  the  above  rule;  Yeazel  v.  Alexander,  58  111.  254,  holding  there  is  no 
joint  liability  where  disease  is  imparted  to  one's  cattle  by  reason  of  owners  of 
different  droves  driving  their  cattle  over  herding  ground  of  another. 

Cited  in  reference  notes  in  94  A.  D.  407,  on  necessity  of  joint  interest  in 
animal  to  authorize  joint  recovery  for  damages  occasioned  by  it;  52  A  D.  70, 
on  actions  against  different  owners  for  injuries  committed  by  vicious  dogs;  31  A. 
D.  312,  on  joint  liability  of  separate  owners  of  animals  for  injuries  done  by  them; 
80  A.  S.  R.  53,  on  liability  for  injury  by  dogs  owned  by  separate  owners. 

Cited  in  notes  in  49  A.  D.  258,  on  who  are  liable  for  trespasses  of  cattle;  73 
A.  D.  149,  on  joint  liability  for  damages  caused  by  animals. 

Distinguished  in  Moulton  v.  Moore,  56  Vt.  700,  holding  one  in  possession,  con- 
trol, and  use  of  cows  is  liable  for  all  the  damage  done,  irrespective  of  ownership 
of  some  of  the  cows. 
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19  AM.  DBO.  60S,  WIIXIAMS  ▼.  HICKS,  2  VT.  S6. 
Partial  failure  of  consideration  as  defense  to  snlt  on  note. 

Cited  in  Thrall  v.  Horton,  44  Vt.  386,  holding  a  partial  failure  of  consideration 
cannot  be  set  up  as  a  defense;  £tone  v.  Peake,  16  Vt.  213,  holding  fraud  cannot 
be  set  up  as  a  defense,  merely  to  reduce  the  damages,  where  the  sum  to  be  re- 
duced is  not  of  certain  computation. 
—  Note  for  worthless  patent. 

Cited  in  Thomas  v.  Quintard,  6  Duer,  80,  holding  buyer's  reassignment  pre- 
cludes him  from  saying  the  thing  bought  was  valueless. 

Cited  in  note  in  20  L.R.A.  606,  on  invalidity,  for  failure  of  consideration, 
of  note  given  for  patent  right. 

Distinguished  in  Clough  v.  Patrick,  37  Vt.  421,  holding  the  worthlessness  of  a 
patent  right  by  reason  of  defect  in  construction  a  full  defense  to  an  action  on 
note  given  for  purchase  price. 
Actionable  misrepresentations. 

Cited  in  reference  notes  in  34  A.  D.  503,  on  eflfect  of  false  representations  of 
vendor;  31  A.  D.  737,  as  to  when  false  representations  by  vendor  do  not  avoid 
<»ontract;  62  A.  D.  343,  on  vendor's  liability  for  fraud  in  absence  of  warranty; 
32  A.  D.  51,  on  effect  on  sale  of  misrepresentation  the  falsity  of  which  might  have 
been  discovered  by  using  due  diligence. 

Cited  in  note  in  37  L.R.A.  606,  on  right  to  rely  on  trade  talk  as  to  value  made 
to  effect  contract  as  basis  for  charge  of  fraud. 

Distinguished  in  Childs  v.  Merrill,  63  Vt.  463,  14  L.R.A.  264,  22  Atl.  626,  hold- 
ing false  representations  as  to  one's  pecuniary  resources,  which  led  to  the  in- 
dorsement of  a  note  to  his  injury,  are  actionable. 

19  AM.  DEO.  607,  REED  t.  SHEPARDSON,  2  VT.  120. 
Priority  between  Joint  and  Individual  creditors. 

Cited  in  Gassett  v.  Sargeant,  26  Vt.  424,  holding  the  defendant,  upon  the 
process  against  one  of  the  joint  tenants,  had  the  right  to  take  the  whole  prop- 
erty; Cleghom  v.  Insurance  Bank,  0  Ga.  319,  holding  the  right  acquired  by  an 
execution  at  law  by  joint  creditors  against  the  separate  estate  will  not  be  made  to 
give  way  to  the  equity  in  favor  of  the  separate  creditors. 
—  Between  creditors  of  flrm  and  of  partners. 

Cited  in  Lamoille  Valley  R.  Co.  v.  Bixby,  55  Vt.  235,  holding  at  law  defendant 
may  attach  and  sell  firm  property  in  satisfaction  of  a  debt  against  one  partner; 
Jaques  v.  Greenwood,  12  Abb.  Pr.  232,  holding  general  assignee  for  the  benefit  of 
partnership  creditors  cannot  retain  property  as  against  an  individual  creditor  of 
-one  partner  where  assignment  was  fraudulent. 

Cited  in  reference  note  in  25  A.  D.  746,  on  preference  between  partnership  and 
individual  creditors. 

Cited  in  notes  in  23  A.  D.  180,  on  preference  given  to  partnership  creditors; 
21  A.  D.  374,  on  extent  of  partner's  interest  in  partnership  property,  and  right 
of  partnership  and  individual  creditors;  43  A.  S.  R.  371,  on  rights  and  remedies 
of  partnership  creditors  as  against  individual  creditors  proceeding  by  attachment 
or  execution. 

Distinguished  in  Jarvis  v.  Brooks,  23  N.  H.  136,  holding  the  separate  creditor 
has  preference  over  his  debtor's  separate  property. 

Disapproved  in  Leonard  v.  Scarborough,  2  Ga.  73,  holding  as  to  property  held 
in  common  the  undivided  interest  of  one  may  be  sold  under  execution  and  the 
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purchaser  becomes  a  tenant  in  common  with  the  others;  Allen  t.  Wells,  39  Mass. 
450,  33  A.  D.  757,  holding  where  separate  property  is  attached  for  firm  debt 
the  lien  is  not  defeated  by  a  subsequent  attachment  by  a  separate  creditor;  Ferson 
y.  Monroe,  21  N.  H.  462,  holding  a  sale  of  the  partnership  stock  in  trade  in  pay- 
ment of  the  separate  debt  of  one  partner  is  void  as  to  creditors  of  the  firm. 
Validity  of  levy  for  joint  debt  on  IndiTldnal  property. 

Cited  in  Whitney  ▼.  Ladd,  10  Vt.  165,  holding  trespass  may  be  maintained 
against  one  joint  owner  for  forcibly  taking  from  an  officer  property  taken  on  legal 
process  against  the  other  joint  owner;  Welch  ▼.  Clark,  12  Vt.  681,  36  A.  D.  368^ 
holding  a  tenant  in  common  may  not  maintain  trespass  against  one  who  attaches 
the  common  property  for  the  debt  of  the  other  co-owner;  Burton  v.  Kennedy,  63 
Vt  350,  25  A.  S.  R.  769,  21  Atl.  529,  holding  levy  upon  the  whole  chattel  owned 
by  two  jointly  is  valid  where  the  debt  is  of  one  only;  Washburn  v.  Bank  of  Bel- 
lows Falls,  19  Vt.  278,  holding  attachment  of  a  separate  creditor  valid  without  re- 
gard to  the  ultimate  balance,  but  this  does  not  limit  the  equities  of  partnership 
creditors  in  court  of  equity. 

Cited  in  reference  notes  in  51  A.  D.  601,  on  partnership  property  being  first 
liable  for  partnership  debts;  83  A.  D.  502,  on  attachment  of  partner's  share  in 
firm  goods  for  individual  debt;  85  A.  D.  642,  on  right  of  separate  creditor  of  part- 
nership to  attach  and  sell  joint  property. 

Cited  in  notes  in  57  A.  S.  R.  439,  on  levy  on  partnership  assets  of  attachment 
writ  against  one  partner  only;  57  A.  S.  R.  439,  on  possession  of  partnership  as- 
sets, which  may  be  taken  under  writ  against  one  partner  only;  46  L.RJL  481,  on 
sheriff  taking  partnership  property  into  his  possession  on  levy  for  debt  of  part- 
ner; 46  L.R.A.  496,  on  levy  on  partnership  property  of  executions  against  both 
partners. 

Disapproved  in  Phillips  v.  Cook,  24  Wend.  389,  holding  sheriff  may  levy  on  and 
sell  the  right  of  the  individual  partner,  yet  purchaser  takes  subject  to  an  account 
between  the  partners. 

19  AM.  DEO.  70S,  NKWBUKT  t.  BRUXSWIOK,  2  VT.  151. 
Derivative  settlement  of  family  from  father. 

Cited  in  Rowell  v.  Vershire,  62  Vt.  405,  8  L.R.A.  708,  19  Atl.  990,  holding  aid 
given  to  unemancipated  daughter  is  legally  given  to  the  father  and  an  agreement 
to  pay  him  therefor  is  void. 
Removal  of  pauper  and  family. 

Distinguished  in  Manchester  v.  Springfield,  15  Vt.  385,  holding  the  warning 
out  of  a  man  and  his  family  can  have  no  legal  effect  as  to  the  woman  and  her 
children  where  no  marriage  existed. 

Disapproved  in  Landgrove  v.  Plymouth,  52  Vt.  503,  holding  the  wife  and  minor 
children  are  presumed  to  be  a  part  of  the  pauper's  family,  and  naming  them  in  an 
order  of  removal  adds  nothing  to  its  legal  effect;  Landgrove  v.  Pawlet.  20  Vt. 
309,  holding  an  order  for  the  removal  of  a  pauper,  "his  family  and  effects"  is 
good  without  inserting  the  names  of  the  family  therein;  Chester  v.  Wheelock,  28 
Vt.  554,  holding  an  order  for  the  removal  of  a  man  and  a  particular  woman 
named  his  wife  is  conclusive  as  to  the  relationship  of  husband  and  wife  between 
them,  if  not  appealed  from. 
Validity  of  marriage. 

Cited  in  reference  note  in  22  A.  D.  163,  on  cohabitation  as  evidence  of  marriage. 
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Cited  in  note  in  57  L.RJL  159,  on  conflict  of  laws  as  to  preliminaries  and  man- 
ner or  form  of  solemnization  of  marriage. 
— Bfarrlage  per  Terba  de  prseaentl. 

Cited  in  Askew  v.  Dupree,  30  Ga.  173;  Dyer  t.  Brannock,  66  Mo.  391,  27  A.  R. 
359;  Lorimer  v.  Lorimer,  124  Mich.  631,  83  N.  W.  609;  Hutchins  v.  Kimmell,  31 
Mich.  126,  18  A.  R.  164, — ^holding  a  marriage  per  verba  de  pmeaenti  valid; 
Mathewson  y.  Phoenix  Iron  Foundry,  20  Fed.  281,  holding  marriage  good  at  the 
common  law  to  be  good  unless  the  statute  contain  express  words  of  nullity; 
State  y.  Murphy,  6  Ala.  765,  41  A.  D.  79,  on  marriages  per  verba  de  praeenti; 
Sharon  v.  Sharon,  79  Cal.  633,  22  Pac  26,  holding  the  word  ''consummation'' 
as  used  by  the  courts  generally  means  the  completion  of  the  marriage  relation 
and  not  necessarily  as  the  act  of  sexual  intercourse;  Wilcox  ▼.  Wilcox,  46  Hun, 
32,  holding  a  contact  to  marry  per  verba  de  praaenti  treated  as  valid  when  fol- 
lowed by  cohabitation. 

Cited  in  reference  note  in  33  A.  S.  R.  144,  on  validity  of  marriage  per  verba  de 
pra:e€nii  followed  by  cohabitation. 

Cited  in  notes  in  124  A.  S.  R.  106,  on  essentials  of  common- law  marriage; 
9  A.  D.  73,  on  marriage  per  verba  de  prcBsenti. 

Cited  as  overruled  in  Morrill  v.  Pahner,  68  Vt  1,  33  L.R.A.  411,  33  AtL  829, 
holding  a  marriage  per  verba  de  praaenti  not  valid  in  Vermont. 

It  AM.  DBO.  707,  BATCHKIiDER  t.  CARTER,  2  VT.  168. 
Retention  of  poasesslon  on  sale  of  perflonalty  as  fraud. 

Cited  in  Rogers  v.  Vail,  16  Vt.  327,  holding  an  assignment  of  personal  property 
without  change  of  possession  void  as  against  an  attachment  for  debts  though  the 
assignment  was  made  for  the  benefit  of  creditors. 

Cited  in  reference  notes  in  29  A.  D.  363,  on  retention  of  possession  of  personal 
property  by  vendor;  57  A.  D.  216,  on  effect  of  retention  of  possession  of  personal 
property  by  vendor  or  mortgagor;  21  A.  D.  732;  53  A.  D.  94;  30  A.  S.  R.  484,— 
on  retention  of  possession  of  chattels  by  seller  as  evidence  of  fraud;  28  A.  D.  45; 
30  A.  D.  262,— on  retention  of  possession  by  vendor  or  mortgagor  as  evidence  of 
fraud. 
—  In  execution  sales. 

Cited  in  Fitzpatrick  v.  Peabody,  51  Vt.  195,  holding  a  sale  on  execution  in 
substantial  compliance  with  the  law,  will  protect  the  purchaser  without  a  change 
of  possession. 

Cited  in  reference  notes  in  69  A.  S.  R.  64,  on  change  of  possession  after  execu- 
tion sale;  47  A.  D.  89,  on  effect  of  leaving  execution  debtor  in  possession  after 
sale;  24  A.  D.  409,  on  retention  of  possession  by  defendant  in  execution  after 
sheriff's  sale;  64  A.  D.  655,  on  effect  of  possession  of  personal  property  being  re- 
tained by  defendant  in  execution  after  sale. 

Cited  in  note  in  15  A.  D.  672,  on  retention  of  possession  of  chattels  sold  on 
execution. 

Frand  in  execution  sale  as  question  for  jury. 

Cited  in  Caswell  v.  Jones,  85  Vt.  457,  36  A.  S.  R.  879,  20  L.R.A.  503,  26  Atl. 
529,  holding  that  where  sale  regular,  on  its  face  is  impeached  for  fraud,  it  is 
for  the  jury  to  decide  whether  the  sale  was  bona  fide,  giving  the  presumption  in 
favor  of  its  validity  due  weight. 
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19  AM.  DEC.  711,  SPENC£R  v.  WUiLIAMS,  2  VT.  209. 
lilability  of  receiptor  on  refusal  to  redeliver  levy. 

Cited  in  Sibley  v.  Story,  8  Vt.  16,  holding  trover  will  lie  against  a  receipt  man 
who  refuses  to  redeliver  on  request. 
Conclusiveness  of  receipt  to  officer  for  goods  taken  on  process. 

Cited  in  Bell  v.  Shafer,  58  Wis.  223,  16  N.  W.  628,  holding  receiptor,  estopped 
to  deny  that  he  still  holds  possession  of  goods,  only  so  far  as  the  attachment  ii 
concerned;  Cooper  v.  Davis  Mill  Co.  48  Neb.  420,  67  N.  W.  178,  holding  he  can- 
not set  up  title  adversely,  after  judgment  and  order  of  sale  in  the  attachment 
case. 

Cited  in  reference  note  in  26  A.  D.  421,  on  estoppel  by  giving  receipt  on  attach- 
ment. 

—  As  to  fact  and  validity  of  seizure. 

Cited  in  Morrison  v.  Blodgett,  8  N.  H.  238,  29  A.  D.  663,  holding  receiptor  re- 
sponsible and  estopped  to  deny  seizure  or  assert  want  of  consideration  for  his 
agreement;  Lowry  v.  Cady,  4  Vt.  604,  24  A.  D.  628,  holding  he  is  not  permitted 
to  deny  the  attachment  in  a  suit  brouglit  against  him  on  the  receipt;  Burk  v. 
Webb,  32  Mich.  173,  holding  receiptor  cannot  deny  a  delivery  to  him  of  the 
goods  or  question  the  validity  of  the  execution,  where  sheriff  has  made  himself 
liable  by  reason  of  his  levy ;  Colbath  v.  Hoefer,  43  Or.  366,  73  Pac  10,  holding  re- 
ceipt by  garnishees  showing  delivery  of  property  of  judgment  creditor  by  sheriff, 
conclusive  of  levy  and  possession  of  the  property  by  sheriff;  Stimson  v.  Ward,  47 
Vt.  624,  holding  officer's  return  and  receipt  sufficient  evidence  of  actual  attach- 
ment and  delivery  to  the  receiptor,  in  a  suit  on  the  receipt. 
Parol  evidence  as  to  receiptor's  agreement  or  liability. 

Cited  in  Brown  v.  Gleed,  33  Vt.  147,  holding  receipt  a  contract  and  parol  evi- 
dence not  admissible  to  show  an  agreement  to  sell;  Bowley  v.  Angire,  49  Vt.  41, 
holding  parol  evidence  inadmissible  to  establish  facts  tending  to  limit  liability  to 
account  for  property  described  in  a  receipt  for  property  attached;  Parsons  v. 
Strong,  13  Vt.  235,  holding  parol  evidence  inadmissible  in  an  action  by  sheriff 
against  a  receipt  man,  to  show  property  was  of  greater  value  than  expressed 
in  the  receipt. 

Distinguished  in  Roberts  v.  Carpenter,  53  Vt.  678,  holding  evidence  admissible 
in  an  action  against  a  receiptor,  to  prove  nonliability  of  officer  in  attachment. 
Nature  of  receipt  to  levying  officer  for-  goods  taken. 

Cited  in  Miller  v.  Adsit,  16  Wend.  336,  holding  the  receiptor,  where  bound  to 
produce  goods  on  a  specific  day  may  maintain  an  action  in  replevin  against  one 
holding  the  goods. 

effect  of  estoppel  as  evidence. 

Cited  in  Phillips  v.  Cooper,  50  Miss.  722,  on  estoppels  which  obviate  the  need  of 
producing  existing  records  as  best  evidence. 
Effect  of  covenant  not  to  sue  joint  debtor  paying  part  of  debt. 

Cited  in  Seely  v.  Spencer,  3  Vt.  334,  holding  it  not  a  discharge  of  other  debtors; 
Ellis  V.  Esson,  60  Wis.  138,  36  A.  R.  830,  6  N.  W.  618;  Chamberlin  v.  Murphy,  41 
Vt.  110, — holding  it  reduced  the  recovery  pro  tanto,  but  was  no  defense  to  a  re- 
covery of  the  balance  due;  Louisville  &  E.  Mail  Co.  v.  Barnes,  117  Ky.  860,  111 
A.  S.  R.  273,  64  L.R.A.  674,  79  S.  W.  261,  holding  the  acceptance  of  a  sum  of 
money  from  one  joint  tort  feasor  in  part  payment,  and  in  consideration  of  his  re- 
lease, does  not  preclude  recovery  against  the  other. 
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Cited  in  reference  note  in  43  A.  D.  590,  on  effect  of  covenant  not  to  8u6  one  of 
two  joint  debtors. 
Release  of  Joint  debtors  or  tort  feasors. 

Cited  in  Eastman  ▼.  Grant,  34  Vt.  387,  holding  a  release  in  writing  of  two  of 
seyeral  tort  feasors  discharged  all. 

Cited  in  note  in  92  A.  S.  R.  877,  on  effect  of  release  under  seal  of  one  joint 
tort  feasor  on  liability  of  others. 
«•  By  dlscontlniiance  of  suit  as  to  one. 

Cited  in  Sloan  v.  Herrick,  49  Vt.  327,  holding  where  suit  is  begun  against  two 
joint  tort  feasors,  a  discontinuance  as  to  one  is  no  bar  to  a  full  recovery  from 
the  other. 
«•  By  agreement  to  wait  on  some. 

Cited  in  Pinney  v.  Bugbee,  13  Vt.  623,  holding  an  agreement  not  to  pursue  one 
joint  debtor  for  his  part  of  the  debt  constitutes  no  defense  to  an  action  on  the 
debt. 

19  AM.  DEO.  714,  ISHAM  ▼.  BGGLESTOX,  9  VT.  270. 
liiability  of  levying  officer. 

Cited  in  reference  note  in  49  A.  D.  66,  on  liability  of  sheriff  for  neglect  in 
levying  execution. 
<— Of  officer  delegating  service  of  writ  to  another. 

Cited  in  Dix  v.  Batchelder,  55  Vt.  562,  holding  officer  liable  where  he  received 
the  writ  without  objection  and  turned  it  over  to  another  person  to  serve. 
—  For  failure  to  serve  or  return  execution. 

Cited  in  reference  notes  in  33  A.  D.  224,  on  damages  for  failure  to  serve  execu- 
tion ;  66  A.  p.  250,  on  officer's  liability  for  failure  to  return  execution. 
Damages  for  failure  to  return  execution. 

Cited  in  reference  note  in  49  A.  D.  513,  on  measure  of  damages  for  failure  to 
return  execution. 

19  AM.  DEC.  718,  IjEAVITT  ▼.  l^tETOAIiP,  2  VT.  842. 
What  property  is  exempt. 

Cited  in  Chase  v.  Swayne,  88  Tex.  218,  53  A.  S.  R.  742,  30  S.  W.  1049;  Reynolds 
V.  Haines,  83  Iowa,  342,  32  A.  8.  R.  311,  13  L.R.A.  719,  49  N.  W.  851,— holding 
where  exempt  property  is  destroyed  by  fire,  the  avails  of  an  insurance  policy  on 
the  property  is  exempt;  Re  Steele,  2  Flipp.  324,  Fed.  Cas.  No.  13,346,  holding 
plain  and  not  extravagantly  costly  watch  necessary  to  a  commercial  man  exempt 
in  bankruptcy. 

Cited  in  reference  notes  in  29  A.  D.  204;  31  A.  D.  156, — on  exemptions  from 
execution ;  30  A.  S.  R.  327,  on  exemption  of  articles  of  food. 

Cited  in  note  in  24  A.  D.  648,  on  exemption  of  butter  from  milk  of  one's  only 
cow. 

Distinguished  in  Dunlap  v.  Edgerton,  30  Vt.  224,  holding  a  piano  not  exempt 
from  attachment,  as  an  article  of  furniture  necessary  to  uphold  life. 
Construction  of  statutes  of  exemption. 

Cited  in  Montague  v.  Richardson,  24  Conn.  338,  63  A.  D.  178,  holding  statutes 
exempting  property  from  execution  should  be  liberally  construed  in  furtherance 
of  their  objects. 

Am.  Dec.  Vol.  HL— 61. 
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Cited*  in  not«  in  45  A.  D.  256,  on  meaning  of  term  "household  furniture"  a» 
used  in  exemption  statutes. 
Object  of  eaccmpdon. 

Cited  in  Moran  y.  King,  49  C.  C.  A.  578,  111  Fed.  730,  holding  the  statute  of 
exemption  looks  to  the  relief  and  well-being  of  the  family  rather  than  the  debtor 
himself;  Re  Seabolt,  113  Fed.  766,  holding  exempt  property  on  the  death  of  the 
debtor  remains  a  part  of  his  estate  and  descends  to  his  administrator  and  not  to 
a  trustee  in  bankruptcy. 
Trespass  for  taking  exempt  property. 

Cited  in  Dow  v.  Smith,  7  Vt.  465,  29  A.  D.  202,  holding  trespass  the  form  of 
action  for  taking  property,  exempt  from  execution. 

Cited  in  note  in  20  A.  D.  699,  on  action  for  possession  of  chattels  levied  upon 
under  execution. 

19  AM.  DEC.  720,  BARXET  v.  BROWN,  2  VT.  374. 
Sufficiency  of  change  of  possession  of  goods  sold. 

Cited  in  Dodge  v.  Jones,  7  Mont.  121,  14  Pac.  707,  holding  an  immediate  deliT- 
ery  and  change  of  possession  resulted  from  payment,  execution,  and  delivery  of 
a  bill  of  sale  and  branding  of  horses  thereupon  turned  from  vendor's  corral  upon 
the  "range." 

Cited  in  reference  notes  in  44  A.  D.  538,  on  sufficiency  of  symbolical  or  con- 
structive delivery;  37  A.  D.  617,  on  sufficiency  of  delivery  accompanying  sale  of 
property  in  stranger's  possession;  50  A.  D.  760,  on  necessity  and  sufficiency  of 
delivery  of  goods  sold  to  pass  property. 
—  Chattels  left  with  third  person  for  buyer. 

Cited  in  Williams  v.  Lerch,  56  Cal.  330 ;  Harding  v.  Janes,  4  Vt.  462, — ^holding 
sale  not  fraudulent  where  personal  property  was  in  possession  of  third  party  who 
was  notified  of  the  sale,  and  kept  it  for  the  vendee;  Marshall  y.  Town,  28  Vt.  14, 
holding  where  property  is  in  hands  of  third  party,  notice  of  ownership  must  be 
given  by  the  vendee  as  against  attaching  creditors;  Wing  v.  Peabody,  57  Vt.  19^ 
holding  repurchase  by  the  vendor,  good  as  against  attaching  creditors  where 
notice  of  resale  was  given  and  the  third  party  agreed  to  keep  goods  for  the 
owner;  Hutchins  v.  Gilchrist,  23  Vt.  82,  holding  a  sale  of  logs  deposited  on  the 
land  of  a  third  party,  with  his  consent  good,  as  against  attaching  creditors  of 
vendor;  Hunter  v.  Wright,  12  Allen,  548,  holding  delivery  to  a  warehouseman  for 
buyer  after  goods  are  purchased  and  paid  for,  is  a  sufficient  delivery,  though  the 
warehouseman  have  no  communication  with  the  purchaser;  High  v.  Emerson,  2^ 
Wash.  103,  62  Pac.  455,  holding  there  was  a  sufficient  delivery  where  subject-mat- 
ter of  a  judgment  in  replevin,  turned  over  to  plaintiff's  attorney  under  the  terms 
of  a  compromise  and  settlement,  was  left  in  hands  of  a  tenant  of  defendant  after 
notice  to  him  of  the  transfer;  Re  Pease  Car  &  Locomotive  Works,  134  Fed.  919, 
holding  there  was  a  sufficient  delivery  where  railroad  engines  were  repaired,  and 
purchaser's  name  painted  on  them  where  accepted  and  paid  for,  though  there  wa» 
no  change  of  possession  because  of  high  water  which  delayed  shipment. 

Distinguished  in  Lockwood  v.  Collamer,  14  Vt.  141,  holding  sale  void  as  to* 
creditors  when  made  by  a  tenant  who  continues  in  possession  of  the  farm  on 
which  property  is  kept  notwithstanding  an  agreement  by  owner  of  farm  to  keep 
the  property  for  the  buyer;  Flanagan  v.  Wood,  33  Vt.  332,  holding  sale  void 
where  property  sold  is  left  in  the  possession  of  the  servant  of  the  vendor,  there 
being  no  visible  change  of  ownership. 
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Trespass  by  purchaser  before  obtaining  possession. 

Cited  in  note  in  18  A.  D.  559,  on  right  of  purchaser  of  chattels  to  maintain 
trespass  before  delivery. 

19  AM.  DEC.   722,  SAILING  v.  McKINNSY,   1  liEIGH,  42. 
Validity  of  contracts. 

Cited  in  reference  notes  in  40  A.  D.  524,  on  contracts  deemed  void  as  against 
public  policy;  47  A.  D.  424,  on  validity  of  contracts  for  procuring  official  appoint- 
ment. 
For  farming  or  sale  of  office  to  deputies. 

Cited  in  Cecil  v.  Early,  10  Qratt.  198,  holding  office  of  sheriff  was  considered 
a  reward  of  the  justices  for  public  service  and  its  sale  to  others  was  considered 
legal;  Com.  y.  Tate,  3  Leigh,  802  (dissenting  opinion),  on  the  incompatibility 
of  office  of  deputy  sheriff  with  office  of  justice  of  the  peace. 

Cited  in  reference  notes  in  67  A.  D.  547,  on  validity  of  contracts  for  sale  of 
offices;  67  A.  D.  400,  on  invalidity  of  contracts  for  sale  of  offices. 

Cited  in  note  in  48  A.  R.  333,  on  contract  selling  office  or  its  salary. 

Distinguished  in  Becker  v.  Ten  Eyck,  6  Paige,  68,  holding  the  granting  of  an 
office  to  a  deputy  with  its  fees,  with  a  reservation  of  a  certain  sum  to  be  paid 
at  all  events  is  a  sale  of  the  office  and  void  by  statute;  White  v.  Cook,  51  W.  Va. 
201,  90  A.  S.  R.  775,  57  L.R.A.  417,  41  8.  E.  410,  holding  contract  between  a 
sheriff  and  deputy  providing  for  sale  of  office  for  a  gross  sum  is  prohibited  as 
farming  the  office,  but  where  a  fixed  sum  is  to  be  paid  deputy  from  fees  collected 
the  statute  is  not  violated. 
Construction  of  statutes. 

Cited  in  Erskine  v.  Nelson  County,  4  N.  D.  66,  27  L.R.A.  696,  58  N.  W.  348, 
(dissenting  opinion),  on  the  construction  of  statutes  according  to  their  plain 
terms. 

Cited  in  reference  notes  in  28  A.  D.  333;  50  A.  S.  R,  597,— on  statutory  con- 
struction; 34  A.  D.  236;  38  A.  D.  328, — on  considering  intent  of  legislature  in 
construing  statutes. 

Cited  in  note  in  58  A.  D.  600,  on  rules  for  construction  of  statutes. 
Constitutionality  of  statutes. 

Cited  in  reference  note  in  25  A.  D.  705,  as  to  when  statutes  are  unconstitu- 
tional as  assiunptions  of  judicial  function. 
Privity  between  sheriff  and  subdeputies. 

Distinguished  in  Holland  v.  Helm,  7  Gratt.  245,  holding  where  office  of  sheriff 
was  farmed  out  to  deputies  and  they  employed  subdeputies,  the  sheriff  was  con- 
sidered privy  to  the  act  where  no  indemnity  bond  was  given  him  by  the  sub- 
deputies. 

19  AM.  DBC.  789,  XEWSUM  t.  NCl^SUM,  1  liEIGH,  86. 
Personal  liability  of  administrator  as  to  goods  not  of  estate. 

Cited  in  Catlett  v.  Russell,  6  Leigh,  344,  holding  an  action  for  wrongful  de- 
tention will  lie  against  an  executor  personally  where  he  has  come  into  actual 
possession  before  suit;  Thompson  v.  Thompson,  5  W.  Va.  190,  holding  an  ad- 
ministrator liable  personally  for  money  had  and  received,  where  he  knowingly 
collected  the  bonds  for  the  hire  of  a  slave  though  he  accounted  for  the  same  to 
the  estate;  McCustian  t.  Ramey,  33  Ark.  141,  holding  an  administrator  liable 
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to  the  owner  where  he  received  and  administered  money  by  mistake  as  belonging 
to  the  decedent's  estate. 

Cited  in  reference  note  in  29  A.  D.  208,  on  personal  liability  of  administrator, 
in  trover,  for  sale  of  third  person's  chattels. 

Cited  in  note  in  51  L.R.A.  266,  on  liability  of  executor  or  administrator  for 
conversion. 
liiability  of  snbbailee  to  unknown  owner. 

Cited  in  Jones  y.  Fort,  36  Ala.  449,  holding  a  subbailee  liable  to  the  owner  of 
slave  killed  regardless  of  degree  of  care  exercised  although  he  had  reason  to  sup- 
pose the  one  he  hired  the  slave  of  was  the  owner. 
Demand  and  refusal  to  fix  conversion. 

Cited  in  Houston  y.  Dyche,  Meigs,  76,  holding  proof  of  wrongful  taking  suf- 
ficient without  showing  demand  and  refusal;  Haines  y.  Cochran  Bros.  26  W.  Va. 
719,  holding  demand  and  refusal  need  not  be  shown  where  there  is  sufficient  proof 
of  actual  conversion;  Robinson  v.  Hartridge,  13  Fla.  501,  holding  same  where 
goods  have  been  sold  without  authority  and  money  received;  Draper  v.  Moseley, 
3  Baxt.  201,  holding  demand  not  necessary  to  action  in  replevin. 

Cited  in  reference  notes  in  25  A.  D.  400,  as  to  when  trover  lies  without  de- 
mand and  refusal;  34  A.  S.  R.  588,  on  necessity  of  proof  of  demand  and  refusal 
in  action  for  conversion;  28  A.  D.  176,  on  necessity  of  demand  in  trover  where 
there  has  been  a  conversion;  22  A.  D.  555,  on  necessity  of  proving  d^nand  and 
refusal  after  actual  conversion. 
Scope  of  review  on  appeal. 

Cited  in  Rose  v.  Burgess,  10  Leigh,  186,  holding  points  that  might  have  been 
made  and  objections  that  could  have  been  raised  in  the  court  below  will  not  be 
noticed  where  first  raised  on  appeal;  Gray  v.  Belden,  3  Fla.  110,  on  writ  of  error 
the  function  of  the  court  is  to  pass  on  the  points  stated;  Pons  v.  Hart,  5  Fla. 
457,  holding  the  court  confined  to  the  questions  made  by  the  bill  of  exceptions; 
Ottawa,  0.  &  F.  R.  Valley  R.  Co.  v.  McMath,  1  111.  App.  429,  holding  an  appel 
late  court  will  take  notice  of  nothing  not  specifically  stated  in  the  record,  aa 
ground  of  exceptions. 

Cited  in  reference  note  in  51  A.  D.  50,  on  objections  not  made  in  court  below 
not  considered  on  writ  of  error  or  appeal. 

19  AM.  DEO.  74S,  HAIiBYS  v.  WILLIAMS,  1  LBIOH,  140. 
Priority  between  creditors. 

Cited  in  reference  note  in  43  A.  D.  527,  on  priority  among  judgment  Hens. 

Cited  in  notes  in  17  L.R.A.  348,  on  priority  among  judgment  creditors;  90 
A.  D.  296,  on  priority  as  betwen  judgment  creditors  in  reaching  real  estate 
of  debtor. 
—  Of  creditors  payable  from  equitable  fund  or  interest. 

Cited  in  Yates  v.  Seitz,  7  D.  C.  11,  holding  liens  upon  equitable  fund  payable 
according  to  priority  in  point  of  time;  Hale  v.  Home,  21  Gratt.  112,  holding 
the  equity  of  redemption  in  land  conveyed  in  trust,  subject  to  the  lien  of  judg- 
ments subsequently  obtained  in  order  of  their  priority  in  time;  Findlay  v. 
Toncray,  2  Rob.  (Va.)  374,  holding  a  decree  against  the  debtor  a  lien  on  his 
equity  of  redemption  under  his  deed  of  trust,  and  as  such  entitled  to  priority 
over  subsequent  liens. 
Ilqnitable  liens  and  priorities. 

Cited  in  Michaux  v.  Brown,  10  Gratt.  612,  holding  an  equity  of  redemption 
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bound  by  encumbrances  in  equity,  as  it  would  have  been  bound  in  law  if  it  had 
been  a  legal  estate;  Coutts  v.  Walker,  2  Leigh,  268,  holding  the  lien  of  a  judg- 
ment creditor,  in  equity  on  the  equitable  estate,  holds  in  like  manner  as  his  lien 
at  law  on  the  legal  estate. 

Cited  in  reference  notes  in  22  A.  D.  279;  84  A.  D.  610, — on  lien  of  judgment 
on  realty;  95  A.  D.  349,  on  judgment  liens  in  equity;  47  A.  D.  717,  on  judgment 
liens  upon  equitable  estates  in  realty;  38  A.  D.  456,  on  operation  of  judgment 
liens  in  equity;  90  A.  D.  295,  on  creditors'  bill  as  lien. 

Cited  in  notes  in  93  A.  D.  348,  on  applicability  of  judgment  lien  to  equitable 
interests;  117  A.  S.  R.  781,  on  judgment  lien  as  affecting  equitable  estates  or 
interests  in  general. 

Distinguished  in  M'New  y.  Smith,  6  Gratt.  84,  holding  where  a  creditor  stands 
on  his  lien  alone  and  comes  into  equity  to  remove  an  obstruction  to  his  remedy 
at  law,  his  rights  will  not  be  enlarged  to  reach  property  not  liable  at  law,  though 
the  conveyance  was  fraudulent. 
Subjection  of  partial  interests  in  land  to  debts. 

Cited  in  Doub  ▼.  Barnes,  4  Gill,  1,  holding  a  judgment  against  terre-tenants 
may  be  satisfied  by  a  sale  of  as  much  land  as  is  necessary  regardless  of  question 
of  contribution  between  tenants;  M'Clung  v.  Beime,  10  Leigh,  394,  34  A.  D.  739, 
holding  in  selling  an  equity  of  redemption  the  land  should  be  sold  out  and  out, 
not  a  moiety  only,  but  the  whole;  Nickell  y.  Handly,  10  Gratt.  336,  holding 
where  one  has  an  equitable  estate  which  could  be  separated  from  the  interests  of 
others  without  impairing  their  rights,  such  estate  may  be  subjected  to  his  debts; 
Buchanan  v.  Clark,  10  Gratt.  164,  holding  where  the  judgment  only  authorized  a 
charge  upon  a  moiety  of  the  land,  a  moiety  only  can  be  subjected  to  sale. 
Decreeing  satisfaction  out  of  rents  and  profits. 

Distinguished  in  Cronie  ▼.  Hart,  18  Gratt.  739,  holding  the  precise  limits  of  the 
discretion  to  be  exercised  in  decreeing  satisfaction  out  of  rents  and  profits  is 
fixed  by  positive  enactment  authorizing  a  sale  only  where  rents  and  profits  will 
not  satisfy  the  judgment  in  five  years. 
Subjection  of  fraudulently  deeded  land  to  debts. 

Cited  in  Stix  v.  Chaytor,  66  Ark.  116,  17  S.  W.  707,  holding  conveyance  of  land 
by  a  husband  to  his  wife  when  he  had  no  other  property  to  pay  his  debts,  was 
fraudulent  and  land  remained  subject  to  judgment  liens  against  him. 

Cited  in  note  in  26  A.  D.  313,  on  creditor's  right  to  resort  to  equity  to  reach 
assets. 

Distinguished  in  Blow  v.  Maynard,  2  Leigh,  29,  holding  equity  may  decree  a 
sale  of  lands  to  satisfy  debts  of  a  deceased  father  where  some  of  the  land  was 
fraudulently  conveyed  to  the  children  during  his  lifetime  and  other  came  to  them 
by  descent. 

19  AM.  DEC.  748,  COPLIN  v.  McCALLEY,  1  IjEIGH,  280. 

liiability  on  official  bond. 

Cited  in  reference  notes  in  80  A.  D.  695,  on  liability  of  surety  on  official  bond 
oeasing  with  term  of  office;  146  A.  D.  388,  on  duration  of  official  bond  of  officer 
holding  during  pleasure  of  court. 

1»  AM.  DEC.  750,  CREWS  v.  PENDLETON,  1  LEIGH,  297. 

Right  to  emblements. 

Cited  in  Howell  v.  Schenck,  24  N.  J.  L.  89,  holding  title  paramount  to  that  of 
tenant's  landlord  taking  the  emblements  as  against  the  tenant. 
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Cited  in  reference  note  in  53  A.  S.  R.  207,  on  mortgagee's  right  to  growing 
crops. 

Cited  in  note  in  35  A.  D.  741,  on  right  to  growing  crops. 
'As  against  execution  off  Jadicial  purchaser. 

Cited  in  Thweat  v.  Stamps,  67  Ala.  96,  holding  growing  crops  pass  with  the 
title  to  the  land;  Jones  v.  Adams,  37  Or.  473,  82  A.  S.  R.  766,  50  L.R.A.  388,  59 
Pac.  811,  holding  the  purchaser  at  judicial  sale  takes  crops  not  actually  severed 
as  against  one  holding  under  a  chattel  mortgage;  Wootton  ▼.  White,  90  Md.  64,  78 
A.  S.  R.  425,  44  Atl.  1026,  holding  purchaser  at  foreclosure  sale  entitled  to  un- 
gathered  crops  as  against  a  third  party  holding  same  under  a  bill  of  sale  from 
the  mortgagor;  Salmon  v.  Fewell,  17  Mo.  App.  118,  holding  same  of  similar 
purchaser  as  against  a  lessee  of  the  mortgagor  under  a  lease  subsequent  to  the 
mortgage. 

Cited  in  reference  notes  in  81  A.  S.  R.  575,  on  right  of  purchaser  at  foreclosure 
sale;  20  A.  S.  R.  645,  on  right  of  purchaser  on  foreclosure  to  growing  crops;  24 
A.  D.  108;  78  A.  8.  R.  431, — on  right  to  growing  crops  on  foreclosure;  97  A.  S. 
R.  646,  on  title  to  standing  crop  passing  on  foreclosure;  19  A.  S.  R.  514,  on 
title  of  purchaser  on  foreclosure  of  mortgage  to  growing  crops;  48  A.  8.  R.  764, 
on  ownership  of  crops  on  mortgaged  land  after  foreclosure;  39  A.  8.  R.  367,  on 
ownership  of  crops  on  execution  sale  of  land;  12  A.  S.  R.  366,  on  who  entitled  to 
growing  crops  at  execution  sale  of  land;  21  A.  S.  R.  858,  on  title  to  growing 
crops  on  execution  sale  of  land;  24  A.  D.  341,  on  passing  of  growing  crops  to 
purchaser  at  execution  sale  of  land. 

Cited  in  notes  in  23  L.R.A.  263,  on  crops  as  personal  property  for  purpose  of 
levy  and  sale ;  55  A.  D.  492,  on  passing  of  growing  crop  to  purchaser  at  execution 
sale  of  land;  33  A.  8.  R.  377,  on  mortgage  foreclosure  devesting  tenant's  title 
to  growing  crops. 

Distinguished  in  Bittinger  v.  Baker,  29  Pa.  66,  70  A.  D.  154,  holding  the  sale  of 
the  landlord's  right  in  land  does  not  defeat  the  tenant's  right  to  crops  sown 
while  in  possession  under  a  lease;  Foss  v.  Marr,  40  Neb.  559,  59  N.  W.  122,  hold- 
ing matured  corn  standing  ungathered  remained  property  of  mortgagor  who 
planted  it  as  against  purchaser  at  judicial  sale  where  it  was  not  considered  by 
the  appraisers  in  arriving  at  the  value  of  the  premises  sold. 
'  As  against  other  purchaser. 

Cited  in  Floyd  v.  Ricks,  14  Ark.  286,  58  A.  D.  374,  holding  sale  of  land  by  the 
United  States  to  a  purchaser  passes  title  to  crops  planted  by  a  settler  on  the  land; 
Wintermute  v.  Light,  46  Barb.  278,  holding  the  conveyance  of  the  fee  carries  with 
it  whatever  is  attached  to  the  soil,  be  it  grain  growing,  or  anything  else,  not  re- 
served by  the  vendor;  Kerr  v.  Hill,  27  W.  Va.  576,  holding  growing  wheat  goes 
to  the  purchaser  of  land  where  there  is  no  different  understanding  before  the 
sale. 

Cited  in  reference  note  in  50  A.  D.  237,  238,  on  right  to  growing  crops  on  con- 
veyance or  lease  of  the  land. 
—  Where  mortgagee  is  In  possession. 

Distinguished  in  Steele  v.  Farber,  37  Mo.  71,  holding  where  crops  are  harvested 
by  the  mortgagee  in  possession,  they  are  to  be  applied  to  the  payment  of  the 
debts  secured. 
Rights  off  purchaser  under  decree. 

Cited  in  Kable  v.  Mitchell,  9  W.  Va.  492;  Childs  v.  Hurd,  25  W.  Va.  530;  Cocke 
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V.  Gilpin,  I  Rob.   (Va.)   20, — holding  the  purchaser  under  a  decree  acquires  no 
right  until  a  confirmation  of  the  sale  by  the  court. 

—  Jurisdiction  as  between  the  chancery  and  law  courts. 

Cited  in  Terry  v.  Coles,  80  Va.  695,  holding  before  confirmation  of  the  report 
and  while  cause  is  pending  in  the  equity  court,  that  tribunal  alone  is  the  pur- 
<;haser's  resort  for  the  adjustment  of  his  claims. 

Distinguished  in  Taylor  v.  Cooper,  10  Leigh,  317,  34  A.  D.  737,  holding  a  sale 
under  a  decree,  confirmed  and  a  conveyance  executed  to  the  purchaser,  entitles 
«uch  purchaser  to  maintain  an  action  of  assiunpsit  for  rent  due  from  the  prop- 
erty after  date  of  sale. 

—  Effect  of  confirmation  of  sale. 

Distinguished  in  Childers  t.  Loudin,  51  W.  Va.  559,  42  S.  E.  637,  holding  after 
confirmation  of  sale  and  vesting  of  title  in  the  purchaser  without  objection,  the 
title  is  protected  notwithstanding  error  in  the  decree  of  sale. 
Sale  of  growing  crops. 

Cited  in  Kerr  v.  Hill,  27  W.  Va.  576,  holding  a  growing  crop  realty  and  can 
only  be  sold  by  a  contract  in  writing. 

Cited  in  notes  in  23  L.R.A.  451,  on  sale  or  mortgage  of  future  crops  on  sale 
of  the  land;  23  L.R.A.  467,  on  effect  of  sale  or  mortgage  of  future  crops  as 
against  judgment. 

19  AM.  DEO.  755,  DUNLOP  v.  KEITH,  1  liClgh,  480. 
l¥hat  constitutes  a  debt. 

Cited  in  Hardenbrook  v.  Ligonier,  95  Ind.  70,  holding  penalty  accruing  from  a 
breach  of  a  municipal  ordinance  is  not  a  debt  within  the  meaning  of  the  Consti- 
tution, which  forbids  imprisonment  for  debt. 

Imprisonment  for  fines. 

Cited  in  note  in  34  L.R.A.  653,  on  constitutionality  of  imprisonment  for  fines 
imposed  by  city  authority. 
Liability  for  misconduct  in  office. 

Cited  in  note  in  43  A.  D.  724,  on  liability  of  public  officer  for  misconduct  in 
office. 

!•  AM.  DEC.  757,  RAWLINGS  v.  COM.  1  liClgh,  581. 
Provocation  of  assault  as  mitigation. 

Cited  in  Davis  v.  Collins,  69  S.  C.  460,  48  S.  £.  469,  holding  evidence  of  a 
previous  difficulty  cannot  be  considered  in  mitigation  of  damages  where  the 
person  had  had  time  to  cool. 

Cited  in  reference  notes  in  27  A.  D.  494;  86  A.  D.  708, — on  admissibility  of 
evidence  of  provocation  to  mitigate  damages  in  actions  for  assault  and  battery; 
61  A.  D.  414,  on  what  ma}-  be  given  in  evidence  under  plea  of  not  guilty  to  miti- 
gate damages  in  action  for  assault  and  battery. 

Cited  in  note  in  1  L.R.A.  (N.S.)  140,  on  effect  of  provocation  to  mitigate  dam- 
ages for  assault. 

Distinguished  in  Davis  v.  Franke,  33  Gratt.  413,  holding  evidence  of  offensive 
acts  long  anterior  to  the  assault  are  admissible  to  show  provocation,  where 
made  part  of  the  res  gcsice  through  allusion  to  them. 
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CASES  IN  20  AM.  DEC. 


20  AM.  DEO.  8S,  SAYRK  ▼.  LUCAS,  2  Stew.    (Ala.)    252. 
Effect  off  seal  on  note. 

Cited  in  Muse  v.  Dantzler,  86  Ala.  369,  6  So.  178,  holding  that  maker  of  new 
sealed  note,  waiving  exemptions,  for  original  can  set  up  failure  of  consideration 
against  payee's  purchaser;  Reed  v.  Scott,  30  Ala.  640,  holding  evidence  of  sealed 
instrument  otherwise  corresponding  with  note  declared  on  inadmissible. 

Cited  in  notes  in  36  L.R.A.  608,  on  effect  of  seal  on  negotiability  of  note;   11 
L.R^.  833,  on  effect  of  seal  attached  to  commercial  paper. 
Rights  of  transferee. 

Cited  in  Kirk  y.  Qlover,  6  Stew.  &  P.  (Ala.)  340,  holding  bond  payable  to 
designated  person  or  bearer,  not  transferable  by  his  agent  without  his  consent, 
so  as  to  destroy  his  right. 

Cited  in  reference  notes  in  43  A.  D.  621,  on  rights  of  transferee  of  note  payable 
to  person  named  or  bearer;  66  A.  D.  682,  on  legal  title  not  passing  to  transferee 
by  mere  delivery  of  note  payable  to  bearer. 
—  Right  to  sue. 

Cited  in  Brown  v.  Chambers,  12  Ala.  697,  holding  assignee's  action  in  own 
name,  on  conditional  bond,  maintainable  by  showing  performance  by  obligee. 

Distinguished  in  Craig  v.  Vicksburg,  31  Miss.  216,  holding  that  innocent,  bona 
fide  holder  of  bond,  payable  to  bearer  for  value  may  maintain  action  thereon; 
Neal  V.  Smith,  6  Ala.  668,  holding  that  indorsee  of  promissory  note  may  sue 
guarantor  upon  guaranty  made  at  same  time  by  person  not  party  to  note. 

20  AM.  DEC.  40,  SYKES  v.  SYKES,  2  STEW.   (Ala.)   S64. 
Nnncnpative  will. 

Cited  in  Scales  v.  Thornton,  118  Ga.  93,  44  S.  E.  867,  holding  communicated 
intention  essential  to  nuncupative  will. 
Cited  in  reference  notes  in  23  A.  D.  261 ;  26  A.  D.  121 ;  42  A.  D.  644;  68  A.  D. 
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512;  125  A.  S.  R.  907, — on  nuncupative  wills;  79  A.  D.  578,  on  requisites  of  nun- 
•cupative  wills;  20  A.  S.  R.  384,  on  essential  qualities  of  nuncupative  wills;  37 
A.  D.  81,  on  yaliditj  of  nuncupative  wills;  40  A.  D.  651,  on  history  of  nuncupa- 
tive wills;  81  A.  D.  230,  on  sufficiency  of  witnesses  to  nuncupative  will;  67  A.  S. 
B.,  224,  on  essentials  of  proof  of  nuncupative  will. 

Cited  in  note  in  67  A.  S.  R.  572,  on  nuncupative  wills. 

—  "In  extremis"  and  ''last  sickness." 

Cited  in  Scaife  v.  Enunons,  84  Ga.  619,  20  A.  S.  R.  383,  10  S.  E.  1097,  holding 
that  nuncupative  will  must  be  made  while  in  extremis,  and  opportunity  to  ex- 
ecute invalidates  will;  Donald  v.  Unger,  76  Miss.  294,  22  So.  803,  holding  illness 
affording  opportunity  to  make  written  will  not  ''last  sickness"  authorizing  mm- 
<;upative  will. 

Cited  in  note  in  13  L.RJk..(N.S.)  1092,  on  what  is  "last  sickness"  permitting 
a  nuncupative  will. 

Distinguished  in  Johnston  v.  Glasscock,  2  Ala.  218,  holding  last  sickness,  not 
necessarily  in  ewtrefnia  but  that  will  made  in  fear  of  death,  during  last  sickness, 
not  invalid. 

20  AM.  DEC.  49,  POE  v.  BRANDON,  2  STEW.  (Ala.)  401. 
Validity  of  conveyance  by  insolvent. 

Cited  in  Abercrombie  v.  Bradford,  16  Ala.  560,  holding  that  creditor's  assent 
is  presumed  to  deed  of  assignment,  appropriating  property  absolutely  and  un- 
•conditionally  to  their  debts. 

—  By  corporation. 

Cited  in  Chamberlain  v.  Bromberg,  83  Ala.  576,  3  So.  434,  holding  that  in- 
solvent corporation,  acting  through  directors,  may  make  assignment  for  benefit 
of  creditors;  Pyles  v.  Riverside  Furniture  Co.  30  W.  Va.  123,  2  S.  E.  909,  hold- 
ing that  insolvent  corporation  may  prefer  creditors;  De  Ruyter  v.  St.  Peter's 
Church,  3  Barb.  Ch.  119,  holding  that  corporation  may  make  an  assignment  in 
trust  for  creditors  unless  restrained  by  charter  or  statute;  Town  v.  Bank  of 
River  Raisin,  2  Dougl.  (Mich.)  530,  holding  assignment  by  directors  of  insolvent 
bank  to  trustees  for  pajrment  of  bank's  debts,  valid. 

Cited  in  reference  note  in  37  A.  S.  R.  610,  on  corporate  power  to  make  assign- 
ment for  creditors. 

Cited  in  notes  in  33  A.  S.  R.  338,  on  corporation's  power  to  make  assignments; 
22  L.R.A.  802,  on  preference  among  creditors  by  insolvent  corporations. 

—  By  stockholder. 

Cited  in  Governor  v.  Baker,  14  Ala.  652,  holding  that  bank  stockholder  may 
mortgage  slaves  to  bank  in  payment  of  debt  he  owes  bank;  Button    v.  Hoffman, 
61  Wis.  20,  50  A.  R.  131,  20  N.  W.  667,  holding  that  owner  of  all  capital  stock 
of  private  corporation  cannot  as  legal  owner,  replevin  property,  in  own  name. 
Inadequacy  of  consideration. 

Cited  in  Wood  v.  Craft,  85  Ala.  260,  4  So.  649,  holding  mere  inadequacy  of 
consideration  not  ground  for  setting  aside  conveyance  not  akin  unless  inade- 
quacy so  gross  as  to  shock  the  conscience. 

Cited  in  reference  notes  in  57  A.  D.  217,  on  inadequacy  of  consideration  as 
evidence  of  fraud;  44  A.  D.  463,  on  inadequacy  of  consideration  as  ground  for 
relief:  26  A.  D.  lOfl;  60  A.  D.  84, — on  inadequacy  of  consideration  as  ground  for 
setting  contract  aside. 
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IKTho  may  be  assign<^e  for  creditors. 

Cited  in  Covert  v.  Rogers,  38  Mich.  363,  31  A.  R.  319,  holding  that  insolvent 
person  who  is  or  was  stockholder  may  be  assignee  of  insolvent  corporation. 
Crroands  for  removal  of  assignee. 

Cited  in  Boatman's  Bank's  Appeal,  74  Mo.  App.  60,  holding  assignee  of  bank 
Bot  removable  for  former  connection  with  bank  and  refusal  to  let  creditor  inspect 
books  examinable  under  court's  order. 
Sufficiency  of  description  of  property  conveyed. 

Cited  in  Clark  v.  Few,  62  Ala.  243,  holding  that  assignment  is  not  invalid  be- 
eause  of  general  description  of  property  if  capable  of  explanation  by  parol. 
<:k»n tracts  by  officer  or  director  with  corporation. 

Cited  in  Bank  of  Alabama  v.  Collins,  7  Ala.  95,  holding  director's  contract 
•with  board  of  directors  of  private  bank,  for  extra  services  while  director,  void. 
Time  when  Judgment  takes  effect. 

Cited  in  Alabama  Coal  k  Nav.  Co.  v.  State,  54  Ala.  36,  holding  ten  days,  with- 
in which  to  appeal,  computable  from  day  on  which  judgment  was  rendered; 
Lanier  v.  Russell,  74  Ala.  364,  holding  that  entry  of  judgment  on  verdict  bears 
date  of  day  proceedings  were  had  in  court;  Dunn  v.  Renick,  40  W.  Va.  349,  22 
8.  £.  66,  holding  that  judgment  relates  to  time  of  actual  entry  if  case  was  not 
ready  for  hearing  or  trial  on  first  day  of  term;  Quinn  v.  Wiswall,  7  Ala.  645, 
holding  that  judgment  binds  lands  only  from  time  of  its  rendition;  Mansony  v. 
United  States  Bank,  4  Ala.  735,  holding  judgment  lien,  suspended  where  judg- 
ment is  enjoined,  upon  complainant  executing  bond  with  surety;  Dargan  v. 
Waring,  11  Ala.  988,  46  A.  D.  234,  holding  that  junior  judgment  creditor's 
equitable  suit  prevails  over  prior  judgment  creditor  neglecting  to  continue 
execution. 

Cited  in  reference  notes  iu  56  A.  S.  R.  883,  as  to  what  time  lien  of  judgment 
relates  to;  57  A.  S.  R.  818,  as  to  when  judgments  are  deemed  to  have  been 
entered;  23  A.  D.  778;  32  A.  D.  683;  69  A.  S.  R.  776,— -on  relation  back  of  lien 
of  judgment  to  first  day  of  term;  47  A.  D.  368,  on  relation  back  of  judgment  for 
purpose  of  creating  lien. 

Cited  in  note  in  38  L.R.A.  246,  on  priority  of  judgment  over  conveyance  made 
after  banning  of  term. 

Distinguished  in  Norfolk  State  Bank  v.  Murphy,  40  Neb.  735,  38  L.R.A.  243, 
59  N.  W.  706,  holding  that  judgment  dates  from  first  of  term  and  is  superior  to 
mortgage  recorded  during  term  before  judgment  rendered. 

20  AM.  DSC.  56,  MOORE  v.  CHAPMAN,  2  STEW.   (AliA.)   466. 
Failure  off  administrator  to  obey  order  ffor  distribution  as  breacii  of  bond. 

See  Mortenson  v.  Bergthold,  64  Neb.  208,  89  N.  W.  742 ;  Stewart  v.  Morrison, 
€1  Tex.  396,  26  A.  S.  R.  821,  17  S.  W.  15, — holding  refusal  of  administrator  to 
carry  out  a  final  order  of  distribution,  a  breach  of  trust  authorizing  suit  on  his 
bond  by  distributees. 

20  AM.  DEC.  58,  HEPFLIN  v.  McMINN,   2  STEW.    (ALA.)    492. 

Amendment. 

Cited  in  Cunningham  v.  Fontaine,  25  Ala.  644,  holding  judgment  properly  be- 
fore court,  where  it  is  amended  nunc  pro  tunc  while  writ  of  error  pending  and 
amendment  brought  up  on  certiorari. 
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—  Of  return. 

Cited  in  reference  notes  in  26  A.  D.  689;  29  A.  D.  499;  41  A.  D.  363;  19  A.  S. 
R.  901;  40  A.  S.  R.  720, — on  officer's  amendment  of  return  of  process;  1  A.  8.  R. 
91,  on  amendment  of  sheriff's  return  after  judgment;  31  A.  D.  166,  on  amendment 
of  return  to  summons  or  other  writ. 

—  Of  record. 

Cited  in  Moore  v.  Horn,  5  Ala.  234,  holding  record  as  to  service  of  writ  amend- 
able nunc  pro  tunc,  at  subsequent  term,  after  writ  of  error;  Cullum  ▼.  Batre, 
2  Ala.  415,  holding  record,  as  to  publication  made,  amendable,  nunc  pro  tune, 
after  writ  of  error  sued  out. 

20  AM.  DEO.  60,  OHAUDROX  ▼.  HUNT,  S  STEW.   (AliA.)   SI. 
Right  of  action  on  lost  note. 

Cited  in  Branch  Bank  v.  Tillman,  12  Ala.  214,  holding  lost  negotiable  note,  not 
negotiated  at  time  of  loss,  actionable;  Adams  ▼.  Baker,  16  R.  1.  1,  27  A.  S.  R. 
721,  11  Atl.  168,  on  recovery  on  note  lost  after  indorsement  and  overdue  when 
lost. 

Cited  in  reference  notes  in  25  A.  D.  513,  on  action  on  lost  note;  41  A.  D.  298, 
on  actions  on  lost  or  destroyed  notes;  29  A.  D.  215,  on  right  of  action  on  lost 
note;  90  A.  D.  516,  on  right  to  maintain  action  at  law.  on  lost  note;  36  A.  D, 
354,  as  to  when  action  may  be  maintained  on  lost  or  destroyed  note. 

Cited  in  notes  in  27  A.  D.  128,  on  actions  on  lost  and  destroyed  notes;  4  £. 
R.  C.  653,  on  right  to  maintain  action  on  lost  negotiable  instrument;  13  A.  D. 
482,  on  right  of  action  at  law  on  destroyed  bills  and  notes;  16  L.RJ^.  207,  on 
action  upon  bills  or  notes  lost  after  due  or  otherwise  subject  to  equities;  16 
L.R.A.  206,  on  presumption  as  to  lost  notes  being  negotiable  and  effect  upon 
right  of  action  thereon. 
Declaration  in  action  on  lost  note. 

Cited  in  Bell  v.  Moore,  9  Ala.  823,  holding  affidavit  that  statement  of  loss  is 
true,  necessary  in  declaration  on  lost  note  and  declaration  demurrable  without 
affidavit. 

Cited  in  note  in  94  A.  S.  R.  478,  on  necessary  allegations  in  actions  on  lost 
instruments. 
Proof  of  lost  instrument. 

Cited  in  reference  note  in  64  A.  D.  687,  on  proof  of  lost  note  or  instromant. 

20  AM.  DEC.  64,  MARTIN  ▼.  SEARCY,  S  STEW.   (ALA.)   50. 
liiabllity  for  rent  after  conveyance  of  premises. 

Cited  in  Tubb  v.  Fort,  58  Ala.  277,  holding  that  purchaser  under  decree  of 
lessor's  lands  became  entitled  to  rent  payable  at  expiration  of  year. 

Cited  in  reference  note  in  56  A.  D.  584,  on  conveyance  of  fee  to  lessee  as  ex- 
tinguishing rent. 

20  AM.  DEC.  66,  STATE  v.  SEAY,  S  STEW.   (AliA.)    12S. 
Crime  committed  In  sister  state. 

Cited  in  Murray  v.  State,  18  Ala.  727,  holding  that  bringing  of  stolen  slave 
into  Alabama  not  taking  in  Louisiana  so  as  to  constitute  punishable  crime;  State 
V.  Adams,  14  Ala.  486,  holding  proof  that  possessor  stole  slaves  in  Florida  and 
brought  them  into  Alabama  necessary  to  conviction;  Barclay  v.  United  States, 
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II  Okla.  503,  69  Pac.  798,  holding  larceny  of  property  in  Indian  Territory  and 
bringing  it  into  Oklahoma  larceny  in  latter;  State  v.  Mathews,  87  Tenn.  689,  II 
S.  W.  793,  holding  that  theft  of  goods  in  Mississippi  and  carrying  them  by  thief 
into  Tennessee  is  larceny  in  latter  state;  Com.  ▼.  Macloon,  lOI  Mass.  I,  100  A.  D. 
89,  holding  foreign  citizen  liable  for  manslaughter  in  Massachusetts,  where  per- 
son, injured  by  accused  on  high  seas,  died  there;  Norris  v.  State,  33  Miss.  373, 
(dissenting  opinion),  on  admissibility  of  evidence,  showing  that  slave  was  stolen 
in  Arkansas  and  found  in  Massachusetts,  under  indictment  for  larceny  in  Ar- 


Cited  in  reference  notes  in  40  A.  S.  R.  802,  on  bringing  stolen  property  within 
state  as  larceny;  41  A.  D.  457,  on  right  to  indict  for  larceny  in  state  to  which 
thief  carries  property  stolen  in  another  state;  89  A.  D.  210,  on  property  stolen  in 
one  state  and  carried  to  another  constituting  larceny  in  latter  state;  51  A.  D. 
174,  on  effect  of  bringing  stolen  property  from  one  state  into  another. 

Cited  in  note  in  15  L.R.A.  722,  on  what  law  defines  larceny  under  statute 
against  bringing  stolen  property  into  state. 
How  long  larceny  continiies. 

Cited  in  reference  note  in  38  A.  D.  250,  on  continuance  of  larceny  during  thiefs 
retention  of  possession. 
What  indictment  must  allege. 

Cited  in  State  v.  Spink,  19  R.  I.  353,  36  Atl.  91,  holding  complaint  charging 
owner  of  animals  with  cruelty  without  alleging  animals  were  in  his  custody,  in- 
sufficient; Knight  y.  State,  54  Ohio  St.  365,  43  N.  £.  995,  holding  failure,  in 
indictment  to  allege  that  offense  was  committed  in  county  where  indictment 
found,  fatal. 
—  Where  offense  was  commttted  in  another  state. 

Cited  in  State  v.  Brown,  8  Nev.  208,  holding  that  indictment  for  larceny  com- 
mitted in  another  state  must  allege  offense  committed  where  indictment  found; 
Smith  y.  State,  21  Neb.  552,  32  N.  W.  594,  holding  complaint  failing  to  allege 
charge  pending  against  accused  in  state  where  offense  was  committed,  in- 
sufficient; La  Vaul  y.  State,  40  Ala.  44,  holding  that  indictment  for  bringing  into 
Alabama  property  stolen  elsewhere  must  conform  to  statute  creating  offense. 

ao  AM.  DEO.  74,  BARRINGER  y.  SNEBD,  8  STEW.   (ALA.)   201. 

Proof  of  attested  instroment. 

Cited  in  reference  notes  in  29  A.  D.  249,  on  necessity  of  producing  subscrib- 
ing witness  to  instrument  to  prove  its  execution;  33  A.  D.  723,  on  dispensing 
with  eyidence  of  subscribing  witness  who  is  not  within  state. 

Cited  in  note  in  35  L.R^.  339,  on  necessity  of  calling  subscribing  witnesses  to 
proye  attested  instruments  where  such  instrument  cannot  be  procured. 
Parol  eyidence  to  yary  written  instrument. 

Cited  in  Niles  v.  Culver,  8  Barb.  205,  holding  that  memorandum  acknowledging 
receipt  of  appeals  to  be  forwarded  is  contract  which  cannot  be  varied  by  parol; 
Dayis  y.  Lassiter,  20  Ala.  561,  holding  parol  evidence  inadmissible  to  establish 
mortgagee's  possession  before  day  under  mortgage  without  accounting  for  rents 
and  profits;  Litchfield  y.  Falconer,  2  Ala.  280,  holding  evidence  of  separate  verbal 
agreement  for  payment  of  note  on  date  other  than  expressed,  inadmissible;  Clark 
y.  Hart,  49  Ala.  86,  holding  parol  evidence  of  verbal  agreement  that  note  payable 
in  money  should  be  otherwise  paid,  inadmissible. 

Cited  in  reference  notes  in  42  A.  D.  395,  on  parol  evidence  to  contradict,  vary, 
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or  materially  affect  written   inBtruments ;   53  A.  D.   726,  on  parol  evidence  Uk 
show  different  intention  from  that  expressed  in  deed. 

Cited  in  note  in  6  L.R.A.  33,  on  admissibility  of  parol  evidence  of  written 
instrument. 

Distinguished  in  Stone  v.  Harmon,  31  Minn.  512,  19  N.  W.  88,  holding  parol 
evidence  that  offer  was  to  remain  open  for  specified  time  or  understanding  as  to 
reasonable  time,  inadmissible. 
Surviving  partner's  power  to  bind  flrm. 

Cited  in  Lang  v.  Waring,  17  Ala.  145,  holding  that  surviving  partner  cannot 
make  note  in  partnership  name  in  substitution  of  pre-existing  firm  debt. 

Cited  in  reference  notes  in  26  A.  D.  433;  36  A.  D.  311,— on  power  of  partnei 
after  dissolution  of  firm;  25  A.  D.  363,  on  admissions  by  partner  after  disso- 
lution; 22  A.  D.  386,  on  effect  of  partner's  admissions  after  dissolution. 

Cited  in  notes  in  18  L.  ed.  U.<  S.  737,  on  effect  of  admissions  of  partner,  after 
dissolution  of  firm,  on  copartners;  40  A.  S.  R.  567,  on  rights,  liabilities,  and 
remedies  resulting  from  admission  of  new  partner  after  dissolution. 

20  AM.  DEC.  80,  TOMBECKBEE  BANK  v.  GODBOIjD,  3  STEW.   (ALA.> 

240. 
Sufficiency  of  entry  —  Of  judgment. 

Cited  in  Hinson  v.  Wall,  20  Ala.  298,  holding  that  clerk's  memorandum  does 
not  constitute  judgment  on  which  action  for  debt  can  be  maintained ;  Tombeckbee 
Bank  v.  Strong,  1  Stew.  &  P.  (Ala.)  187,  21  A.  D.  657,  holding  that  execution 
cannot  issue  from  short  entry  of  judgment  made  referring  to  another  judgment 
complete;  Bell  v.  Otts,  101  Ala.  186,  46  A.  S.  R.  117,  13  So.  43,  holding  judgment 
entry  ''and  judgment  is  rendered  against  defendants,  for  land  sued  for,  together 
with  all  costs,  for  which  execution  may  issue"  insufficient  to  support  appeal; 
Carlton  v.  King,  1  Stew.  A  P.  (Ala.)  472,  23  A.  D.  295,  holding  production,  by 
judgment  creditor,  of  executions  without  judgments,  sufficient  in  trial  of  property 
right. 

Cited  in  note  in  28  L.R.A.  634,  on  what  entry  or  record  is  necessary  to  com- 
plete judgment  or  order  for  purpose  of  enforcement  by  action. 
»  or  claim. 

Cited  in  Speed  v.  Cocke,  57  Ala.  209,  holding  brief  abstract  of  record  of  allow- 
ance insufficient,  as  evidence,  to  establish  claim  against  county. 
liiability  of  sheriff. 

Cited  in  Pugh  v.  M'Rae,  2  Ala.  393,  holding  damages  against  sheriff  for  escape 
measurable  by  injury  sustained  through  breach  of  duty. 

Distinguished  in  Bondurant  v.  Woods,  1  Ala.  543,  holding  that  sheriff  on  failure 
Co  return  execution  cannot  show  that  execution  was  issued  on  irregular  judg- 
ment. 

20  AM.  DEC.  82,  ADAMS  t.  GRAY,  8  CONN.  11. 
Parol  evidence  as  to  collateral  agreement. 

Cited  in  McFarland  v.  Sikes,  54  Conn.  250,  1  A.  S.  R.  Ill,  7  Atl.  408,  holding 
parol  evidence  of  agreement  that  note  should  be  returned  on  certain  date  if  de- 
manded, admissible. 

Cited  in  reference  notes  in  42  A.  D.  395,  on  parol  evidence  to  contradict,  vary, 
•r  materially  affect  written  instnunents;  61  A.  D.  546,  on  admissibility  of  evi- 
dence of  prior  or  contemporaneous  parol  agreement  to  control  written  contract. 

Cited  in  note  in  20  A.  D.  715,  on  parol  evidence  as  to  written  contract 
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SO  AM.  DE'O.  84,  HUNTINGTON  ▼.  VTKSCHELL,  8  CONN.  45. 
Elzcessiveness  within  mmxlm  de  mifilinlB  non  curat  lex  — In  levy. 

Cited  in  Spencer  ▼.  Champion,  9  Conn.  536,  holding  that  excess  of  land  amount- 
ing to  14  cents  taken  on  execution  does  not  invalidate  levy;  Dwinel  v.  Soper, 
32  He.  119,  52  A.  D.  643,  holding  that  excess  of  1  cent  and  3  mills  of  land  taken 
will  not  invalidate  levy;  Avery  v.  Bowman,  40  N.  H.  453,  77  A.  D.  728,  holding 
that  excess  in  levy  through  creditor's  mistake  will  not  invalidate  levy  but  equity 
will  remedy  error. 

Cited  in  reference  notes  in  33  A.  D.  746,  on  invalidity  of  levy  for  greater  stun 
than  amount  of  debt;  28  A.  D.  244,  on  fraud  in  sale  of  more  land  than  is  neces- 
sary to  satisfy  execution. 

Distinguished  in  Glidden  v.  Chase,  35  Me.  90,  56  A.  D.  699,  holding  levy  of 
land  on  execution,  14  cents  in  excess,  invalid. 

—  In  assessment. 

Cited  in  Burt  v.  Hasselman,  139  Ind.  196,  38  N.  £.  508,  holding  notice  of  is- 
suance of  improvement  precepts  not  invalidated  by  error  of  10  cents  in  assess* 
ment  amount. 
Validity  of  trusts  with  discretionary  power. 

Cited  in  Whelan  v.  Reilly,  3  W.  Va.  597,  holding  devise  conferring  discretion* 
ary  power  on  trustees  valid. 

20  AM.  DEC.  86,  BUIiL  ▼.  BULL,  8  CONN.  47. 
Nature  of  estate  created  by  will. 

Cited  in  Bristol  v.  Austin,  40  Conn.  438,  holding  that  bequest  to  wife  for  life 
for  children's  support,  with  discretionary  power,  creates  beneficial  life  estate; 
Gilbert  v.  Chapin,  19  Conn.  342,  holding  devise  to  wife  recommending  gift  of 
same  to  children  on  discretion,  an  absolute  not  trust  estate;  Anderson  v.  Crist,. 
113  Ind.  65,  15  N.  E.  9,  holding  that  devise  to  wife  until  child  reaches  twenty- 
one  and  then  to  her  and  children  creates  trust;  White  v.  Howard,  38  Conn.  342,^ 
holding  devise  to  trustees  for  daughter  during  life  vests  in  trustees,  not  heirs,  and 
is  not  devested  by  daughter's  death. 

Cited  in  reference  notes  in  62  A.  D.  315,  as  to  when  vested  estate  in  remainder 
is  created;  49  A.  D.  716,  on  estate  taken  by  devisees  in  trust  after  termination 
of  life  estate. 

—  Precatory  trusts. 

Cited  in  People  v.  Powers,  8  Misc.  628,  29  N.  Y.  Supp.  950,  83  Hun,  449, 
holding  words,  in  devise,  "this  gift  made  on  trust  and  confidence  reposed  in  D** 
sufficient  to  create  trust. 

Cited  in  notes  in  44  A.  D.  373,  on  precatory  trusts ;  106  A.  S.  R.  527,  on  preca- 
tory terms  in  will  creating  trust  in  favor  of  brothers  and  sisters;  106  A.  S.  R* 
530,  on  precatory  terms  in  will  creating  trust  in  favor  of  poor  or  needy  relatives. 

—  Charitable  gifts  and  trusts. 

Cited  in  notes  in  6  L.R.A.  511,  on  charitable  gifts;   14  LJl.A.(N.S.)   54,  on 
distinction  between  charities  and  ordinary  trusts. 
Uncertainty  affecting  validity  off  devise  or  bequest. 

Cited  in  Treat's  Appeal,  30  Conn.  113,  holding  trust  bequest,  with  discretionary 
power,  for  education  of  United  States  Indian  children  not  void  for  uncertainty; 
Coit  V.  Comstock,  51  Conn.  352,  50  A.  R.  29,  holding  same  as  to  bequest  for 
founding  home  for,  aged,  respectable,  indi^rent  women  of  New  London;  Power  v. 
Cassidy,  79  N.  Y.  602,  35  A.  R.  550,  holding  same  as  to  bequest  to  Catholie 
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charities,  institutions,  schools  in  New  York,  on  executor's  decision;  White  ▼. 
Howard,  38  Conn.  342,  on  uncertainty  of  trust  by  devise  to  dissolved  association 
"for  diffusion  of  Gospel  truth;"  Burr  v.  Smith,  7  Vt.  241,  29  A.  D.  154,  hold- 
ing gift  to  temporary  treasure  of  American  Bible  Society,  etc.,  valid;  Hunt  v. 
Fowler,  121  111.  269,  12  N.  E.  331,  holding  bequest  to  "worUiy  poor  of  La  Salle' 
distributed  as  court  may  direct,  valid  and  exercisable  by  court. 

Cited  in  reference  note  in  62  A.  D.  46,  as  to  when  devise  is  not  void  for  un- 
certainty of  devisees. 

Cited  in  notes  in  14  L.R.A.(NJS.)  121,  on  necessary  certainty  in  bequest  as  to 
beneficiaries  as  applied  to  relief  of  poor;  6  L.R.A.  41,  on  carrying  out  charitable 
trusts  where  beneficiary  ascertainable. 

Distinguished  in  Fontaine  v.  Thompson,  80  Va.  229,  56  A.  R.  588,  holding  be- 
quest in  trust  for  next  of  kin  "most  needy"  valid  as  to  kin,  but  invalid  as  to 
"needy;"  White  v.  Fisk,  22  Conn.  31,  holding  bequest  without  discretionary 
power,  to  "indigent  pious  young  men  preparing  for  ministry"  void  for  uncertainty. 
Power  to  appoint  trustee. 

Cited  in  reference  note  in  25  A.  S.  R.  173,  on  court's  power  to  appoint  trustees. 
Duty  of  trustee. 

Cited  in  Re  Tompkins,  28  Misc.  361,  69  N.  Y.  Supp.  902,  on  trustee's  duty  to 
act  in  accordance  with  will  of  creator  of  trust. 

20  AM.  DEC.  90,  STATB  ▼.  DE  WOI^,   8  CONN.  9Z. 
Deaf  and  dumb  person  as  witness. 

Cited  in  reference  note  in  123  A.  S.  R.  258,  on  incompetency  of  deaf  and  dumb 
person  as  witness. 

Cited  in  note  in  24  L.R.A.  126,  127,  on  deaf  and  dumb  persons  as  witnesses. 
Evidence  given  through  interpreter. 

Cited  in  note  in  17  L.R.A.  813,  on  admissibility  of  evidence  given  through  an 
interpreter. 

Corroboration  of  witness. 

Cited  in  reference  notes  in  36  A.  D.  347,  on  corroboration  of  witness  by  state- 
ments out  of  court;  49  A.  D.  712,  on  admissibility  of  prior  statements  of  witness 
to  corroborate  his  testimony. 

Cited  in  notes  in  80  A.  D.  371,  on  corroborating  and  rebutting  evidence  in  rape; 
82  A.  S.  R.  64,  on  rebuttal  evidence  to  sustain  credibility  of  witness;  12  L.RA. 
(N.S.)  364,  as  to  whether  fact  that  a  witness's  testimony  is  contradicted  by 
opposing  testimony  warrants  the  introduction  of  evidence  of  his  reputation  for 
truth  and  veracity. 
Opinion  evidence. 

Cited  in  Stewart  v.  Conner,  13  Ala.  94,  holding  proof,  in  assumpsit,  of  one'a 
incapacity  to  understand  long  accounts,  in  opinion  of  others,  inadmissible. 
Parol  evidence  of  written  Instrnment. 

Cited  in  reference  note  in  44  A.  D.  83,  on  parol  evidence  of  contents  of  written 
instruments. 
Admissibility  of  acts  and  declarations. 

Cited  in  Com.  v.  Mosier,  13  Pa.  Dist.  R.  421,  holding  admissible,  consonant 
statement,  when  operation  was  performed  in  abortion  before  motive  to  tell  other- 
wise existed;  Hewitt  v.  Corey,  150  Mass.  445,  23  N.  E.  223,  holding  mortgagee's 
testimony,  in  conversion,  that  mortgagor  denied  owning  horse,  claiming  that  it 
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was  improperly  included  in  mortgige,  admissible;  State  y.  Cruise,  19  Iowa,  312, 
holding  admissible,  prisoner's  declarations  before  crime,  showing  occurrence  on 
prior  day  where  occurrence  on  day  alleged  establishes  guilt. 

—  Of  injured  party  In  prosecution  for  rape. 

Cited  in  Bamett  v.  State,  83  Ala.  40,  3  So.  512,  holding  proof  of  particulars  and 
corroboration  of  complaint  by  others  admissible  where  prosecutrix's  testimony  is 
being  impeached  in  rape;  State  v.  Knapp,  46  N.  H.  148,  holding  statement,  if  com- 
plaints made  ten  days  after  rape  because  fearing  to  shock  sickly  parents,  compe- 
tent; State  y.  Hunter,  18  Wash.  670,  52  Pac  247,  holding  mother's  testimony  as 
to  prosecutrix's  complaints  immediately  after  rape  admissible;  State  v.  Shettle- 
worth,  18  Minn.  208,  Gil.  191,  holding  evidence  that  prosecutrix  was  down- 
hearted and  gloomy  after  rape  admissible  to  explain  delay  of  disclosure;  State 
Y.  Byrne,  47  Conn.  465;  State  v.  Kinney,  44  Conn.  153,  26  A.  R.  436, — holding 
complainant's  testin^ony  confirmable  by  evidence  of  same  statement  made  out  of 
court,  upon  indictment  for  rape;  State  v.  Patrick,  107  Mo.  147,  17  S.  W.  666, 
holding  declarations  of  prosecutrix  several  days  after  alleged  rape,  without  justi- 
fiable explanation  of  delay,  inadmissible;  Territory  y.  Keyes,  5  Dak.  244,  38  N. 
W.  440,  on  admissibility  of  statements  by  complainant  witness  nine  years  of  age 
in  rape;  State  v.  Imlay,  22  Utah,  156,  61  Pac.  557,  holding  prosecutrix's  com- 
plaint soon  after  assault  with  intent  to  rape,  competent  in  corroboration  of  her 
testimony;  State  v.  Reid,  39  Minn.  277,  39  N.  W.  796,  holding  complaint,  by 
prosecutrix,  for  rape,  soon  after  injury,  competent  in  corroboration  of  her 
testimony;  Dobbins  v.  Little  Rock  R.  &  Electric  Co.  79  Ark.  85,  95  S.  W.  794, 
9  A.  &  E.  Ann.  Cas.  84,  holding  admissible  deaf-mute's  testimony  by  signs  instead 
of  writing  where  latter  not  shown  best  method;  Dunn  v.  State,  45  Ohio  St.  249, 
12  N.  E.  826;  People  v.  O'Sullivan,  104  N.  Y.  481,  58  A.  R.  530,  10  N.  E.  880, 
5  N.  Y.  Crim.  Rep.  235, — holding  testimony  of  disclosure  of  rape  over  ten  months 
after  offense,  inadmissible  without  justifiable  explanation  of  delay;  State  v. 
Wheeler,  116  Iowa,  212,  93  A.  S.  R.  236,  89  N.  W.  978,  holding  evidence  of  com- 
plaint by  prosecutrix  unless  part  of  res  gestce  of  no  weight  on  trial  for  rape. 

Cited  in  reference  note  in  1  A.  S.  R.  389,  on  inadmissibility  in  chief  of  details 
of  complaint  by  prosecutrix  on  trial  for  rape. 

Cited  in  notes  in  51  A.  D.  447;  80  A.  D.  371,  372,— on  admissibility  of  state- 
ments of  prosecutrix  in  rape. 

Distinguished  in  People  v.  demons,  37  Hun,  580,  3  N.  Y.  Crim.  Rep.  665,  hold- 
ing it  error  to  include  name  of  accused  in  testimony  of  prosecutrix's  complaint 
made  morning  after  rape. 
SYidence  of  general  character. 

Cited  in  reference  notes  in  45  A.  D.  230,  on  impeachment  of  witness  by  evidence 
of  general  bad  character;  52  A.  D.  350,  on  evidence  of  good  character  of  witness 
for  truth  before  impeachment. 

Cited  in  note  in  73  A.  D.  771,  on  impeachment  of  witness  on  ground  of  char- 
acter or  reputation. 

Distinguished  in  Rogers  v.  Moore,  10  Conn.  13,  holding  proof  of  general  good 
character  inadmissible  where  no  attempt  is  made  to  impeach  general  character  for 
truth. 

—  Of  prosecutrix  for  rape. 

Cited  in  Coleman  v.  Com.  84  Va.  1,  3  S.  E.  878,  holding  evidence  of  prosecutrix's 
general  character  admissible  where  daughter  living  with  her  is  proved  mother  of 
illegitimate  child;  People  v.  Abbot,  19  Wend.  192,  holding  that  general  character 
Am.  Dec.  Vol.  III.— 52. 
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of  prosecutrix  as  common  prostitute  may  be  shown  in  rape;  People  v.  Hulse,  S 
Hill,  309,  holding  evidence  of  good  character  inadmissible  where  general  char- 
acter has  not  been  attacked  under  indictment  for  rape. 

Cited  in  reference  note  in  42  A.  S.  R.  Ill,  on  impeachment  of  prosecutrix's 
character  in  rape. 

Cited  in  note  in  80  A.  D.  369,  on  impeachment  of  prosecutrix  in  rape  by  proof 
of  bad  character. 

20  AM.  DEC.  95,  HUMPHRETiT  v.  CASE,   8  CONN.   101. 
Defective  process  as  protection. 

Cited  in  Bach  v.  Cook,  21  Ark.  571,  holding  action  on  case  injured  party » 
remedy  for  voidable  attachment  against  person  as  executor  de  son  tort;  Stone  v. 
Stevens,  12  Conn.  219,  30  A.  D.  611,  holding  action  on  case  for  malicious  prosecu- 
tion maintainable  where  proceedings,  malicious,  without  probable  cause,  produce 
legal  damage. 

Cited  in  reference  notes  in  61  A.  D.  409,  as  to  when  process  is  justification  for 
acts  done  under  it;  43  A.  D.  766,  on  justification  for  acts  of  officer  under  void 
process. 

Cited  in  note  in  2  L.R.A.(N.S.)   1104,  on  effect  of  void'  process  and  failure  to 
charge  crime. 
Validity  of  process. 

Cited  in  Greene  v.  New  London  County  Agri.  Soc.  32  Conn.  95,  holding  certified 
writ  by  justice  of  the  peace  deputing  indifferent  person  to  serve,  not  void  for 
want  of  stamp. 

20  AM.  DEC.  97,  READING  v.  WESTON,  8  CONN.  117. 
Equitable  relief  against  mistake,  etc. 

Cited  in  notes  in  5  L.R.A.  153,  on  accident,  mistake,  or  fraud  as  ground  for 
equitable  relief;  12  LJI.A.  274,  on  equity  jurisdiction  to  reform  sealed  instruments 
for  fraud  or  mistake. 
Parol  evidence  an  to  written  contract. 

Cited  in  reference  note  in  46  A.  D.  242,  on  parol  evidence  to  vary  writing  or 
annex  conditions  thereto. 

Cited  in  notes  in  5  L.R.A.  159,  on  showing  mistake  by  parol  evidence  in  equity; 
11  E.  R.  C.  227,  on  parol  evidence  to  show  mistake  in  written  contract. 
—  As  to  deed. 

Cited  in  Highstone  v.  Burdette,  61  Mich.  64,  27  N.  W.  852,  holding  that  coten- 
ants'  grantee  may  show  by  parol  that  purchaser  of  entire  under  tenant  in  common 
knew  of  cotenants'  title;  Taylor  v.  Baldwin,  10  Barb.  582,  holding  that  person* 
not  parties  to  deed  may  prove  by  parol  character  of  transaction  to  prevent  fraudu- 
lent operation ;  Patterson  v.  Doe,  8  Blackf.  237,  holding  parol  evidence  inadmissi- 
ble to  show  land  intended  in  irrelevant  title  bond  was  same  as  in  ejectment  suit; 
Taylor  v.  Luther,  2  Sumn.  228,  Fed.  Cas.  No.  13,796,  holding  grantors,  in  quit- 
claim deeds,  may  show  by  parol,  deed  was  mortgage  and  understood  so  by  gran- 
tees; Purcell  V.  Burns,  39  Conn.  429,  holding  that  quitclaim  deed  was  not  intend- 
ed absolute  release,  provable  by  parol,  in  action  for  specific  performance;  Benton 
V.  Jones,  8  Conn.  186,  holding  parol  evidence  inadmissible  in  law  court  to  show 
deed  of  land  was  intended  as  mortgage;  Brainerd  v.  Brainerd,  15  Conn.  575^ 
holding  parol  evidence  inadmissible  to  prove  that  mortgage  was  fraudulently  con- 
verted into  deed  and  loan  into  sale. 
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Cited  in  reference  notes  in  22  A.  D.  216;  34  A.  D.  213  j  29  A.  S.  R.  369, — on 
oral  evidence  to  show  that  absolute  deed  was  intended  as  a  mortgage. 
—  As  to  note. 

Cited  in  Johnson  v.  Blackman,  11  Conn.  342,  holding  testimony  of  assignor  of 
non-negotiable  note  admissible  to  prove  payment  to  him  in  action  on  the  note. 
Litchfield  v.  Falconer,  2  Ala.  280,  holding  parol  evidence  of  verbal  agreement  that 
note  payable  on  day  certain  should  be  otherwise  paid,  inadmissible. 
20  AM.  DEC.  100,  COMSTOCK  ▼.  HADIiYBtS  EOCLBSIASTICAL  SOC. 
8  CONN.  254. 

Burden  of  proof  as  to  testator's  sanity. 

Cited  in  Ramsdell  v.  Viele,  6  Dem.  244,  holding  that  proponent  of  will  must 
prove  testator's  mental  capacity;  Chrisman  v.  Chrisman,  16  Or.  127,  18  Pac.  6, 
holding  that  burden  of  proof  as  to  testator's  sanity  rests  upon  proponent  of  will; 
Knox's  Appeal,  26  Conn.  120,  holding  that  party  proving  will  must  show  that  tes- 
tator was  of  sound  mind;  McMechen  v.  McMechen,  17  W.  Va.  683,  41  A.  R.  682, 
holding  that  proponents  of  will  must  prove  testator's  sanity  but  not  absence  of 
fraud  or  undue  influence;  Williams  v.  Robinson,  42  Vt.  658,  1  A.  R.  359,  holding 
that  proponent  of  will  must  prove  execution  and  capacity  of  testator;  Living- 
ston's Appeal,  63  Conn.  68,  26  Atl.  470,  holding  that  proponent  must  prove  ca- 
pacity and  execution  although  appellants'  reason  of  appeal  from  probate  is  undue 
influence;  Barber's  Appeal,  63  Conn.  393,  22  L.R.A.  90,  27  Atl.  973,  holding  that 
burden  of  proving  testator's  capacity  rests  on  proponents  of  will;  Evans  v. 
Arnold,  52  Ga.  169,  holding  it  error  to  charge  that  after  proponents  proved 
factum  of  will  burden  as  to  sanity  or  insanity  rests  on  contestants;  Crownin- 
shield  V.  Crowninshield,  2  Gray,  524,  holding  that  proponents  must  prove  testa- 
tor's sanity  and  burden  does  not  shift  on  subscribing  witnesses'  evidence  of  san- 
ity; Puryear  v.  Reese,  6  Coldw.  21,  holding  that  party  propounding  will  has 
right  to  open  and  close  case. 

Cited  in  reference  notes  in  2  A.  S.  R.  532,  on  burden  of  proof  of  execution  of 
will  and  capacity  of  testator ;  39  A.  D.  592,  on  necessity  for  proof  of  testamentary 
capacity  by  parties  claiming  under  will. 

Cited  in  notes  in  17  L.R.A.  494,  on  burden  of  proof  of  testamentary  capacity; 
36  L.R.A.  739,  on  burden  of  proof  after  probate  of  will  as  to  testator's  sanity. 

Order  of  procedure  on  trial. 

Cited  in  Gillson  v.  Price,  18  Nev.  109,  1  Pac.  459,  holding  that  plaintifl's  may 
anticipate  defense  by  evidence  that  cause  was  not  identical  with  that  of  prior 
action;  Union  Trust  Co.  v.  Stamford  Trust  Co.  72  Conn.  86,  43  Atl.  555,  holding 
order  of  interpleader  proper,  where  property  in  one's  possession  is  claimed  by  two 
or  more  persons;  Scott  v.  Hull,  8  Conn.  296,  holding  court's  error  in  exercising 
right  of  going  forward  on  trial  no  ground  for  new  trial ;  Weed's  Appeal,  35  Conn. 
452,  holding  question  of  going  forward  in  trial  discretionary  with  court  and  not 
subject  to  error. 

Cited  in  reference  note  in  48  A.  D.  609,  on  discretion  of  court  as  to  order  of 
procedure  on  trial. 
—  Right  to  open  and  close. 

Cited  in  Omaha  &  R.  Valley  R.  Co.  v.  Walker,  17  Neb.  432,  23  N.  E.  348,  hold- 
ing that  landowner  has  right  to  open  and  close  in  appeal  from  award  of  dam- 
ages; Elder  v.  Oliver,  30  Mo.  App.  575,  holding  that  right  to  open  and  close  is 
with  plaintiflT  in  action  for  slander;  Probate  Judge  v.  Stone,  44  N.  H.  693,  holding 
that  party  having  primary  burden  of  proof  has  right  to  open  and  close  although 
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burden  may  change;  Thurston  v.  Kennett,  22  N.  H.  151,  holding  plaintiff  has 
right  to  open  and  close  in  replevin  where'  taking  is  admitted  but  ownership  dis- 
puted; Belknap  v.  Wendell,  21  N.  H.  176,  holding  that  right  to  open  and  close 
rests  with  plaintiffs  asserting  affirmative  proposition  in  replevin. 

Distinguished  in  Huntington  v.  Conkey,  33  Barb.  218,  holding  denial  of  right  to 
defendant  to  open  and  reply  error  for  new  trial  will  be  granted;  Probate  Judge 
Y.  Stone,  44  N.  H.  593,  holding  that  error  in  court's  exercising  right  to  open  and 
close  is  ground  for  new  trial. 
Competency  of  witnesses. 

Cited  in  reference  notes  in  30  A.  S.  R.  882,  on  competency  of  witnesses;  44 
A.  D.  117,  on  competency  as  witness,  of  assignor  of  chose  in  action  or  nominal 
party. 
Parties  of  record  as  witnesses. 

Cited  in  Johnson  v.  Blackman,  11  Conn.  342,  holding  plaintiff  on  record  compe- 
tent witness  for  maker  in  assignee's  action  on  note  in  payee's  name,  against 
maker. 

Cited  in  reference  note  in  53  A.  D.  659,  as  to  when  party  to  record  may  be  a 
witness. 
Witness  wittiont  beneficial  interest. 

Cited  in  Weston  v.  Elliott,  72  N.  H.  433,  67  Atl.  336,  holding  defendant  co- 
surety's testimony  of  indemnity  contract  in  action  for  contribution  against  co- 
sureties admissible  when  not  party  to  contract  and  liability  unaffected;  Middle- 
town  Sav.  Bank  v.  Bates,  11  Conn.  519,  holding  trustee,  without  interest,  neither 
stockholder  nor  depositor  competent  witness  for  bank  in  ejectment;  Jenkinson  ▼. 
Brooks,  119  Mich.  108,  77  N.  W.  640,  holding  trustee  under  deed  not  party  in 
interest  so  as  to  be  incapable  of  testifying  to  matters  within  deceased  grantor's 
knowledge. 

—  Executors. 

Cited  in  Stewart  v.  Harriman,  56  N.  H.  25,  22  A.  R.  408,  holding  executrix 
who  is  also  testator's  wife,  competent  attesting  witness  to  will  if  taking  no  bene- 
ficial interest;  Richardson  v.  Richardson,  35  Vt.  238,  holding  executor  of  will, 
taking  no  benefit  under  it,  competent  witness  to  its  execution;  Rucker  v.  Lamb- 
din,  12  Smedes  &  M.  230,  holding  executors,  being  direct  legatees,  competent  wit- 
nesses to  prove  will,  legacy  being  void. 
lilability  for  (M>sts. 

Cited  in  Leavenworth  v.  Marshall,  19  Conn.  408,  holding  expense  of  appeal  from 
probate  decree  defrayable  by  parties  in  interest;  Canfield  v.  Bostwick,  22  Conn. 
270,  holding  superior  court's  refusal  to  tax  costs,  in  favor  of  either  party  to 
probate  appeal,  not  erroneous. 
Admissibility  of  acts  and  declarations. 

Cited  in  Rockwell  v.  Taylor,  41  Conn.  55,  holding  testimony  of  narratives  of 
past  occurrences  inadmissible  as  part  of  res  gestm  in  assumpsit. 

Cited  in  note  in  95  A.  D.  59,  on  necessity  that  acts  and  declarations  be  con- 
temporaneous with  principal  transaction  to  be  admissible  as  part  of  res 
gestae. 

—  Of  testator  generally. 

Cited  in  Couch  v.  Eastham,  27  W.  Va.  796,  55  A.  R.  346,  holding  testator's 
declarations  before  and  after  execution  of  will  inadmissible  to  prove  mistake; 
Kennedy  v.  Upshaw,  64  Tex.  411,  holding  testator's  declarations  three  days  after 


Digitized  by 


Google 


821  NOTES  ON  AMERICAN  DECISIONS.  [100 

execution  inadmissible  to  invalidate  codicil;  Throdcmorton  v.  Holt,  180  U.  S.  552, 
46  L.  ed.  663,  21  Sup.  Ct.  Rep.  474,  holding  testator's  oral  or  written  declarations, 
not  part  of  res  geatw^  inadmissible  to  prove  will  forgery;  Boylan  v.  Meeker,  28 
N.  J.  L.  274,  holding  testator's  declarations  after  execiition  of  will  inadmissible 
to  prove  forgery  or  revocation;  Fairfield  v.  Lawson,  50  Conn.  501,  47  A.  R.  669; 
Dunham  v.  Averill,  45  Conn.  61,  29  A.  R.  642,— holding  testator's  declarations  to 
scrivener,  when  making  will,  inadmissible  to  show  intention  other  than  expressed ; 
Warner  v.  Brinton,  Fed.  Cas.  No.  17,179,  holding  testator's  instructions  to 
solicitor  inadmissible  to  show  intent  as  to  omission  in  unambiguous  will ;  Collagan 
V.  Bums,  57  Me.  449 (dissenting  opinion),  on  admissibility  of  testator's  declara- 
tions as  to  will  and  affection  for  wife  to  negative  intentional  cancelation. 

Cited  in  reference  notes  in  26  A.  D.  61;  70  A.  S.  R.  641,— on  declarations  of 
testator  as  evidence. 

Cited  in  notes  in  3  A.  D.  395,  on  declarations  of  testator;  107  A.  S.  R.  460, 
on  admissibility  of  testator's  declarations  where  part  of  the  re«  geatce;  62  A.  D. 
81,  as  to  when  declarations  of  testator  are  admissible  to  impeach  or  invalidate 
will;  52  A.  D.  168,  on  declarations  of  testator  to  impeach  or  invalidate  his  will; 
3  A.  D.  397,  on  declarations  of  testator  where  fraud,  mistakes,  or  imposition  al- 
leged. 

—To  show  nndne  influence. 

Cited  in  Giles  v.  Hodge,  74  Wis.  360,  43  N.  W.  163;  Dinges  v.  Branson,  14  W. 
Va.  100;  Robinson  v.  Hutchinson,  26  Vt.  38,  60  A.  D.  298, — holding  testator's 
declarations  about  time  of  will's  execution  admissible  as  to  mental  state  and 
liability  to  undue  influence;  La  Ban  v.  Vanderbilt,  3  Redf.  384,  holding  declara- 
tions of  testator  after  execution  of  will  inadmissible  to  show  undue  influence; 
Gibson  v.  Gibson,  24  Mo.  227,  holding  testator's  declarations  to  prove  undue  in- 
fluence in  making  will,  inadmissible;  Vivian's  Appeal,  74  Conn.  257,  50  Atl.  797, 
holding  testator's  declarations  that  undue  influence  had  been  used,  to  show  undue 
influence,  inadmissible;  Herster  v.  Herster,  122  Pa.  239,  9  A.  S.  R.  95,  16  Atl. 
342,  23  W.  N.  C.  117,  46  Phila.  Leg.  Int.  291,  holding  tesUtor's  declarations  after 
execution  of  will  inadmissible  to  show  undue  influence. 
—  To  show  mental  capacity. 

Cited  in  Nichol  v.  Thomas,  53  Ind.  42,  holding  grantor's  declarations  previous 
or  subsequent  to  deed  admissible  as  to  mental  capacity;  Shailer  v.  Bumstead,  99 
Mass.  112;  Reynolds  v.  Adams,  90  111.  134,  32  A.  R.  16, — holding  parol  evidence 
inadmissible  to  show  undue  influence  but  admissible  as  to  testator's  mental  ca- 
pacity; Barber's  Appeal,  63  Conn.  393,  22  L.R.A.  90,  27  Atl.  973,  holding  diaries 
kept  by  testator  admissible  to  prove  mental  capacity  but  not  as  to  truth  of 
entries;  Waterman  v.  Whitney,  11  N.  Y.  157,  62  A.  D.  71,  holding  testator's 
declarations  after  execution  inadmissible  to  invalidate  will  but  admissible  as  to 
mental  capacity. 

Cited  in  note  in  107  A.  S.  R.  463,  on  admissibility  of  testator's  declarations  on 
question  of  condition  of  mind  or  testamentary  capacity. 
Opinion  evidence  as  to  testamentary  capacity. 

Cited  in  Dunham's  Appeal,  27  Conn.  192,  holding  opinion  of  nonexpert  witness 
as  to  whether  testatrix  were  insane,  if  facts  true,  inadmissible. 
Mistakes  affecting  validity  of  will. 

Cited  with  special  approval  in  Martin  v.  Ballon,  13  Barb.  119,  holding  will, 
with  clauses  respecting  payment  to  heirs  by  devisees,  of  unspecified  sums,  not 
void. 
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Cited  in  Wallize  v.  WalHze,  55  Pa.  242,  holding  it  error,  to  give  instructiona 
that  if  names  were  omitted  from  will  through  scrivener's  mistake,  will  was  void; 
Barker  v.  Comins,  110  Mass.  477,  holding  mistake  as  to  will's  legal  effect  not 
caused  by  incapacity,  will  not  invalidate  will. 
Attestation  of  will. 

Cited  in  Re  High,  2  Dougl.    (Mich.)   515,  holding  will  of  personal  property, 
executed  abroad,  where  testator  died,  but  whose  domicil  is  here,  valid  though 
unattested  by  three  witnesses. 
Testamentary  capacity. 

Cited  in  Cornwell  v.  Ricker,  2  Dem.  354,  holding  that  old  age  does  not  of  itself 
render  one  incompetent  to  make  will;  Kirkwood  v.  Gordon,  7  Rich.  L.  474,  62  A. 
D.  418;  Gable  v.  Ranch,  50  S.  C.  95,  27  S.  E.  555, — overruling  exception  to  charge 
that  less  mental  capacity  is  required  to  make  valid  will  than  valid  contract; 
Dunham's  Appeal,  27  Conn.  192,  holding  that  testator,  with  insane  delusions, 
may  make  valid  will,  if  he  understands  character  and  effect  of  dispositions;  Kim- 
berly's  Appeal,  68  Conn.  428,  57  A.  S.  R.  101,  37  L.R.A.  261,  36  Atl.  847,  holding 
proper,  charge  to  jury  that  insane  delusion  was  unfounded  false  belief,  incredible 
to  same  person  if  of  sound  mind. 

Cited  in  reference  notes  in  52  A.  D.  60,  on  testamentary  capacity;  33  A.  S.  R. 
269,  on  requisites  of  wills. 
What  constitutes  iindne  influence. 

Cited  in  Ingram's  Estate,  Cof.  Prob.  Dec.  222,  holding  that  influence  to  invali- 
date will  must  deprive  party  affected  thereby  of  free  agency. 

Extrinsic  evidence  as  to  wills. 

Cited  in  reference  notes  in  31  A.  S.  R.  39,  on  parol  evidence  as  to  wills;  78  A. 
D.  505;  50  A.  S.  R.  280, — on  extrinsic  evidence  to  explain  wills;  49  A.  D.  441,  on 
admissibility  of  evidence  to  correct  or  explain  will;  47  A.  D.  431,  on  parol  evidence 
to  explain,  vary,  or  control  will;  57  A.  D.  709»  on  parol  evidence  of  mistake  in 
will. 

Cited  in  note  in  16  A.  D.  58,  on  extrinsic  evidence  to  explain  will. 

—  To  show  intent. 

Cited  in  Hanner  v.  Moulton,  23  Fed.  5,  holding  parol  evidence  inadmissible  to 
show  intent  where  lands  as  devised  do  not  exist. 

Cited  in  reference  note  in  45  A.  D.  719,  on  admissibility  of  extrinsic  evidence  as 
to  intention  of  testator. 
Necessity  for  reasons  of  appeal. 

Cited  in  St.  Leger's  Appeal,  34  Conn.  434,  91  A.  D.  735,  holding  reasons  of  ap- 
peal unnecessary  to  make  issues  to  be  tried  on  appeal  from  probate;  Re  Metcalf, 
16  Misc.  180,  38  N.  Y.  Supp.  1131,  1  Gibbons  Sur.  Rep.  571,  holding  declarations 
of  testator  before  or  after  execution  with  undoubted  testamentary  capacity  in- 
admissible to  show  fraud  or  undue  influence. 

20  AM.  DEC.   110,  COIT  v.  TRACY,  8  CONN.  268,  Reaffirmed  on  later 

appeal  in  •  Conn.  1. 
Conclusiveness  of  Judgment. 

Cited  in  Hardy  v.  Mills,  35  Wis.  141,  holding  immaterial  issue  in  former  action 
not  regarded  as  res  judicata  in  partition  action ;  Bank  of  Mobile  v.  Mobile  &  0. 
R.  Co.  69  Ala.  305,  holding  judgmejit  recovered,  by  compromise  less  than  face  of 
lx>nds,  conclusive  and  bar  to  action  for  balance;  Fulton  v.  Hanlow,  20  Cal.  450, 
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holding  decision  adjudging  complaint  against  sheriff's  deed  inequitable  not  con- 
clusive as  to  title  in  subsequent  ejectment  action  between  parties;  Greenup  v. 
Crooks,  50  Ind.  410,  holding  judgment  enforcing  mechanics'  lien  subject  to  mort- 
gage conclusive  in  foreclosure  as  to  priority  of  mortgage ;  Wales  v.  Lyon,  2  Mich. 
276,  holding  that  "W"  having  unsuccessfully  opposed  "L*s"  bankruptcy  discharge, 
cannot  show  fraudulent  discharge  to  recover  debt  from  L  who  pleads  discharge; 
Burhans  v.  Van  Zandt,  7  N.  Y.  623,  holding  that  parties'  representatives  cannot 
litigate  in  new  suit  validity  of  conveyance  determined  in  former  suit;  Western 
Min.  &  Mfg.  Co.  y.  Virginia  Cannel  Coal  Co.  10  W.  Va.  250,  holding  that  owner- 
ship and  right  to  interlock  determined  in  former  suit  bars  subsequent  suit  as  to 
title;  People  ex  rel.  Reilly  v.  Johnson,  38  N.  Y.  63,  97  A.  D.  770  (affirming  37 
Barb.  502,  14  Abb.  Pr.  416),  holding  that  record,  in  former  suit,  of  fact  not 
judicially  established  inadmissible  as  evidence  in  subsequent  suit;  Kennedy  v. 
Seovil,  14  Conn.  61,  holding  former  decree  not  evidence  of  matter  collateral,  in 
aubsequent  water  accounting  action  between  same  parties;  Sanford  v.  Thorp,  45 
Conn.  241,  holding  that  facts  without  foundation  for  proof  in  pleadings,  ought  not 
to  be  considered  in  rendering  judgment;  Dickinson  v.  Hayes,  31  Conn.  417,  holding 
•decree  approving  personal  and  real  estate  will  of  minor,  capable  of  willing  only 
personalty,  conclusive  only  as  to  personalty;  Hotchkiss  v.  Beach,  10  Conn.  232, 
holding  probate  decree  excluding  creditors  allowed  in  report  of  conunissioners 
confirmed,  erroneous;  Fairman  v.  Bacon,  8  Conn.  418,  holding  foreclosure  decree, 
where  mortgagor  claims  part  payment  by  paying  mortgagee's  notes  without  au- 
thority, no  bar  to  action  for  payments;  New  York  Mut.  L.  Ins.  Co.  v.  Newton,  50 
N.  J.  L.  571,  14  Atl.  756,  holding  deficiency  judgment  in  foreclosure  of  mort- 
gage for  same  debt,  good  plea  in  action  on  bond. 

Cited  in  reference  notes  in  22  A.  D.  183,  on  conclusiveness  of  jud^^ent;  41  A. 
D.  682,  on  conclusiveness  of  former  judgment  as  to  matters  directly  in  issue 
■only. 

Cited  in  notes  in  23  A.  D.  477,  on  conclusiveness  of  judgments  between  the 
parties;  7  L.R.A.  580,  on  matters  as  to  which  judgment  is  conclusive. 

•Questions  for  court  or  Jury. 

Cited  in  Stone  v.  Stevens,  12  Conn.  219,  30  A.  D.  611,  holding  instruction  prop- 
erly refused,  which  if  granted  would  leave  to  determination  of  jury  fact  deter- 
minable by  court. 
Admissions  of  one  party  to  bind  other. 

Cited  in  Fairfield  County  Tump.  Co.  v.  Thorp,  13  Conn.  173,  holding  admissions 
of  stockholder  and  director  in  incorporated  turnpike  company  inadmissible  against 
the  corporation;  Smith  v.  Vincent,  16  Conn.  1,  38  A.  D.  52,  holding  admissions  ot 
defendant  in  ejectment,  without  interest,  in  codefendant's  absence,  evidence 
against  self,  not  against  others;  Munson  v.  Wickwire,  21  Conn.  513,  holding  ad- 
missions of  partner  since  deceased,  in  other's  absence,  of  receiving  money  claimed 
in  former  suit,  admissible  in  debtor's  vexatious  suit;  McCutchin  v.  Bankston,  2 
Ga.  244,  holding  firm  member's  admissions,  not  party,  when  court  is  satisfied  part- 
nership exists,  admissible  against  other  members;  Hoyt  v.  Sturges,  28  Conn.  538, 
holding  charge  leading  jury  to  regard  witness  impeached  on  testimony  of  single 
witness,  regardless  of  other  circumstances,  error. 

Cited  in  reference  notes  in  22  A.  D.  386;  26  A.  D.  433,— on  power  of  partner 
after  dissolution ;  26  A.  D.  363,  on  admissions  by  partner  after  dissolution. 

^ReyiTAl  of  barred  debt. 

Cited  in  Bissell  ▼.  Adams,  35  Conn.  299,  holding  that  partner's  payments,  after 
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dissolution,  on  joint  and  joint  and  several  notes,  bars  statute  against  both 
makers;  Austin  v.  Bostwick,  9  Conn.  496,  26  A.  D.  42,  holding  insolvent  partner's 
acknowledgment  after  dissolution  of  debt  against  partnership,  bars  statute  of 
limitations  against  both;  Clark  t.  Sigoumey,  17  Conn.  511,  holding  joint  maker's 
promise  to  pay  note  sufficient  to  bar  statute  of  limitations  as  against  other. 

Cited  in  reference  notes  in  63  A.  S.  R.  645,  on  limitation  of  actions  on  negotiable 
instriunents ;  30  A.  D.  348,  on  new  promise  or  acknowledgment  to  revive  debt; 
53  A.  S.  R.  276,  on  new  promise  or  payment  by  joint  debtor  as  tolling  statute  of 
limitations;  28  A.  D.  147,  on  admissioiis  of  partner  to  remove  bar  of  limitations 
after  dissolution  of  firm. 

Cited  in  note  in  62  A.  D.  102,  on  promise,  acknowledgment,  or  payment  by 
joint  debtor,  partner,  etc.,  as  taking  case  out  of  statute  of  limitations. 

Distinguished  in  Van  Keuren  v.  Parmelee,  2  N.  Y.  523,  51  A.  D.  322,  holding 
partner's  promise  to  pay  after  dissolution  insufficient  to  revive  firm  debt  barred 
by  statute  of  limitations. 

20  AM.   DEC.   115,  TAYIiOR  ▼.   OWEN,   8  BliACKF.   SOI. 
Nature  of  covenants. 

Cited  in  note  in  15  L.R.A.(N.S.)  1132,  on  effect  of  recorded  agreement  not  in- 
corporated in  conveyance,  restricting  use  of  property,  upon  successor  in  title. 

—  Personal. 

Cited  in  Tardy  v.  Creasy,  81  Va.  553,  59  A.  D.  676,  holding  covenants  applying 
to  grantor  and  assigns  restraining  mercantile  privileges  on  land,  personal,  binding 
grantor;  Weyman  v.  Ringold,  1  Bradf.  40,  holding  that  covenant,  binding  lands 
and  owners,  to  pay  for  wall,  when  used  inures  to  benefit  of  covenantee's  grantee, 
not  executors;  Norcross  v.  James,  140  Mass.  188,  2  N.  E.  946,  as  to  whether  gen- 
eral covenant  not  to  open  quarries  on  land  is  personal  or  continuing;  Wells  v. 
Benton,  108  Ind.  585,  8  N.  £.  444,  holding  covenant  to  pay  judgments  not  liens, 
not  continuing,  so  as  to  bind  covenantor's  grantee. 

—  Running  virith  the  land. 

Cited  in  notes  in  82  A.  S.  R.  670,  671,  on  what  covenants  run  with  the  land; 
51  A.  D.  306,  on  what  are  covenants  in  lease  running  with  land. 

Distinguished  in  Hazlett  v.  Sinclair,  76  Ind.  488,  40  A.  R.  254,  holding  that  gen- 
eral covenant  in  deed  to  maintain  fence  runs  with  land  and  binds  covenantor's 
grantees;  Conduitt  v.  Ross,  102  Ind.  166,  26  N.  E.  198,  holding  that  covenant  t» 
pay  for  party  wall  when  used  runs  with  land  creating  enforceable  liability;  Gil- 
mer V.  Mobile  &  M.  R  Co.  79  Ala.  569,  58  A.  R.  623,  holding  that  covenant  per- 
mitting erection  and  restraining  sale  on  premises  runs  with  land  and  binds  as- 
signee with  notice. 
What  constitutes  breach  of  covenant. 

Cited  in  Norman  v.  Wells,  17  Wend.  136,  holding  demise,  by  lessor  under  cov- 
enant restraining  sawing  of  mahogany,  to  others  for  that  purpose  was  breach  of 
covenant. 
Validity  of  contract  In  restraint  of  trade. 

Cited  in  Beard  v.  Dennis,  6  Ind.  200,  63  A.  D.  380,  holding  contract  not  to  re- 
sume business  in  certain  place,  valid. 

20  AM.  DEC.   118,  STATE  ▼.  HICKS,  2  BliACKF.  3S6. 
lilability  of  sheriff  or  constable. 

Cited  in  State  ex  rel  Yater  v.  Hamilton,  32  Ind.  104,  holding  that  sherilT 
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takiiig  goods  of  one,  unknowing,  to  Batisfy  execution  against  another,  cannot  claink 
that  one  consented;  Nutzenholster  y.  State,  37  Ind.  457,  holding  irregularity  ol 
judgment  no  defense  to  action  against  constable  for  failure  to  pay  money  col- 
lected. 

Cited  in  reference  note  in  65  A.  D.  503,  on  sheritrs  liability  for  not  paying  over 
money. 

20  AM.  DEO.  119,  JOHN  ▼.  FAKMERS*  A  M.  BANK,  8  BliACKF.  S67. 
Sufficiency  of  pleading. 

Cited  in  Way  v.  Billings,  2  Mich.  397,  holding  production  of  charter  and  acts^ 
of  user  sufficient  to  prove  corporation's  existence. 

—  Termination  of  corporate  existence. 

Cited  in  Logan  v.  Vernon,  G.  &  R.  R.  Co.  90  Ind.  652,  holding  pleading  aban- 
donment and  forfeiture  without  allegation  of  forfeiture  in  suit  by  state,  bad; 
Hartsville  University  v.  Hamilton,  34  Ind.  606,  holding  that  plea  in 
abatement  of  corporation's  cessation  must  show  termination  by  legal  process  and 
forfeiture  cannot  be  tried  collaterally  in  action  on  note;  Ft.  Wayne  &  B.  Tump. 
Co.  V.  Deam,  10  Ind.  563;  Danville  &  W.  L.  PI.  Road  Co.  v.  State,  16  Ind.  456; 
Brookville  ft  G.  Turnp.  Co.  v.  McCarty,  8  Ind.  392,  65  A.  D.  768,— holding  that 
pleading  averring  cessation  of  corporate  powers  must  show  manner  of  termina- 
tion. 

Forfeiture  of  corporate  charter. 

Cited  in  State  ex  rel.  Dilworth  v.  Council  Bluffs  &  N.  Ferry  Co.  11  Neb.  354, 
9  N.  W.  563,  holding  repeated  wilful  acts  of  misuser  by  corporation  against  char- 
ter ground  of  forfeiture;  State  v.  Vincennes  University,  5  Ind.  77,  holding  that 
failure  to  hold  meetings  would  not  dissolve  corporation  but  forfeiture  depends  on 
action  by  government;  State  ex  rel.  Brown  v.  Bailey,  16  Ind.  46,  79  A.  D.  406, 
holding  present  insolvency  insufficient  to  support  information  in  nature  of  quo 
warranto  against  corporation;  Rives  v.  Montgomery  South  PI.  Road  Co.  30  Ala. 
92  ( dissenting  opinion ) ,  on  corporation's  violation  of  charter  as  defense  to  action 
for  enforcement  of  contract  with  corporation. 

Cited  in  reference  notes  in  30  A.  D.  497,  on  dissolution  of  corporation;  26  A.  D. 
115,  on  what  constitutes  dissolution  of  corporation;  53  A.  D.  110,  on  effect  of  non- 
user  as  dissolving  corporation;  31  A.  D.  113,  on  right  to  take  advantage,  in 
collateral  action,  of  nonuser  or  misuser  working  forfeiture  of  corporate  rights. 

Cited  in  notes  in  8  L.R.A.  499,  on  forfeiture  and  dissolution  of  corporation  for 
misuser  of  franchise;  8  A.  S.  R.  194,  on  necessity  for  direct  proceedings  by  stato 
to  forfeit  corporate  franchises. 
Estoppel  In  pais. 

Cited  in  Ohio  &  M.  R.  Co.  v.  McPherson,  35  Mo.  13,  holding  that  subscriber,  in 
action  for  payment  of  stock,  cannot  deny  legality  of  director's  election  by  cor- 
porators; Selma  &  T.  R.  Co.  v.  Tipton,  5  Ala.  787,  39  A.  D.  344,  holding  that  sub- 
scriber cannot  defend  action  for  instalment  by  claiming  he  gave  note  instead  of 
cash  required  by  charter. 

—  To  deny  corporate  existence. 

Cited  in  Whitney  v.  Robinson,  53  Wis.  309,  10  N.  W.  512,  holding  that  one 
executing  lease  to  body  as  corporation  cannot  deny  its  corporate  existence; 
Barren  Creek  Ditching  Co.  v.  Beck,  99  Ind.  247,  holding  that  private  person  can- 
not question  existence  of  corporation,  until  dissolved  by  action  of  state;  Loaners' 
Bank  v.  Jacoby,  10  Hun,  143,  holding  that  party,  giving  bond  and  preventing  de- 
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Iwery  of  property  to  corporation  cannot  deny  its  corporate  existence;  Eppea  v. 
Mississippi,  G.  d:  T.  R.  Co.  35  Ala.  33,  liolding  that  one  having  contracted  with 
corporation  under  amended  charter  name  cannot  deny  valid  acceptance  of  amended 
charter;  Judah  v.  American  Live-Stock  Ins.  Co.  4  Ind.  333,  holding  that  person 
contracting  with  corporation  as  corporation  cannot  deny  its  corporate  existence  in 
absence  of  fraud;  Lewis  v.  Clarendon,  5  Dill.  329,  Fed.  Cas.  No.  8,320,  holding 
city,  contracting  with  railroad  company  as  corporation,  estopped  from  denying 
its  corporate  existence;  Massey  v.  Citizen's  Bldg.  &  Sav.  Asso.  22  Kan.  624; 
Ryan  v.  Vanlandingham,  7  Ind.  416, — holding  that  maker  of  note  given  to  corpo- 
ration is  estopped  from  denying  company's  corporate  existence;  Morrill  v.  Smith 
County,  89  Tex.  529,  36  S.  W.  56,  as  to  whether  county  issuing  bond  to  com- 
pany could  deny  its  corporate  existence  after  long  lapse  of  time;  Ohio  &  M.  R.  Co. 
V.  Mcpherson,  35  Mo.  13,  86  A.  D.  128,  holding  that  one  having  subscribed  for 
stock  and  paid  instalments  to  corporation  cannot  deny  its  corporate  existence; 
Stoops  v.  Greensburg  &  B.  P.  R.  Co.  10  Ind.  47,  holding  that  subscriber  of  stock  in 
corporation  cannot  deny  its  corporate  existence  in  absence  of  fraud;  South  Bay 
Meadow  Dam  Co.  v.  Gray,  30  Me.  547,  holding  that  one  promising  in  writing  to 
pay  corporation  for  stock  cannot  deny  its  existence. 

Cited  in  reference  notes  in  43  A.  D.  465 ;  29  A.  S.  R.  436,— on  estoppel  to  deny 
corporate  existence  by  on^  dealing  with  corporation  as  such. 

Cited  in  note  in  24  A.  D.  60,  on  estoppel  of  one  dealing  with  corporation. 

20  AM.  DEC.  123,  BRACKENRIDGE  ▼.  HOIiliAND,  2  BLAGKF.  377. 
Equity  Jurisdiction  over  accounting. 

Cited  in  reference  notes  in  50  A.  D.  67 ;  51  A.  D.  142,— on  equity  jurisdiction  in 
matters  of  account;  50  A.  D.  813,  on  jurisdiction  of  chancery  over  settlement  of 
executor's  account;  73  A.  D.  558,  on  how  far  jurisdiction  of  chancery  is  devested 
by  probate  system. 

Cited  in  note  in  63  L.R.A.  105,  on  remedy  of  distributee  as  to  accounting  of 
which  he  had  no  notice,  by  proceeding  against  those  who  have  received  fund. 
Conclusiveness  of  Judgment. 

Cited  in  Parsons  v.  Milford,  67  Ind.  489,  holding  that  final  report  and  resigna- 
tion of  administrator  is  not  final  settlement  to  bar  action  on  bond ;  Vertner  v.  Me- 
Murran,  Freem.  Ch.  ( Miss. )  136,  holding  administrator's  final  account  not  conclu- 
sive between  him  and  distributees  but  is  subject  to  correction ;  State  ex  rel.  Rich- 
ardville  v.  Brutch,  12  Ind.  381,  holding  item  against  administrator,  by  mistake  un- 
litigated,  not  in  judgment,  recoverable  in  another  action  on  bond;  Goodwin  v. 
Goodwin,  48  Ind.  584,  holding  that  executor's  partial  settlement  approved  by 
court  may  be  opened  up  to  correct  fraud ;  Murdock  v.  Holland,  3  Blackf .  1 14,  hold- 
ing that  court  of  chancery  may  correct  mistakes  in  settlement  of  administrator's 
accounts  in  probate  court. 

Cited  in  reference  notes  in  35  A.  D.  616;  48  A.  D.  119,— on  conclusiveness  of  de- 
crees of  orphans'  court. 
Invalidity  of  purchase  by  trustee  or  other  fiduciary. 

Cited  in  HufT  v.  Earl,  3  Ind.  306,  holding  that  trustee's  purchase  at  own  sale 
of  cestui  que  1n{st\9  property,  inures  to  latter  and  is  subject  to  his  confirma- 
tion; Sturdevant  v.  Pike,  1  Ind.  277;  Gage  v.  Pike,  Smith  (Ind.)  145,— holding 
that  equity  will  set  aside  unratified  conveyance  to  himself  by  attorney  selling  for 
another;  Doe  ex  dem.  Harkrider  v.  Harvey,  3  Ind.  104,  holding  that  administra- 
tor's purchase  of  land  under  own  sale  for  payment  of  debts  is  not  void;  Morgan 
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T.  Wattles,  00  Ind.  260,  holding  that  administrator's  sale  of  decedent's  land  to 
himself  may  be  avoided  by  heirs;  Hawkins  v.  Ragan,  20  Ind.  103,  holding  that 
«a]e  by  admrnistrator's  auctioneer  to  self  is  voidable  and  property  resaleable  ex- 
cept as  to  innocent  bona  fide  purchasers;  Hawkins  v.  Ragan,  20  Ind.  193,  holding 
that  sale  of  administrator's  auctioneer  to  self  was  sale  to  third  person  and 
valid ;  Martin  v.  Wyncoop,  12  Ind.  266,  74  A.  D.  209,  holding  that  administrator 
cannot  purchase,  for  himself  or  another,  real  estate  at  sheriffs  sale;  Bollenbacher 
T.  First  Nat.  Bank,  8  Ind.  App.  12,  36  N.  E.  403,  holding  that  surviving  members 
of  partnership  on  death  of  member,  hold  property  in  trust  for  partnership  credit- 
ors; Dozier  v.  Mitchell,  65  Ala.  611,  holding  that  mortgagor  may  ratify  or  dis- 
affirm mortgagee's  resale  of  property  purchased  under  power  of  mortgage. 

Cited  in  reference  notes  in  22  A.  D.  302,  on  trustee's  right  to  purchase  on  sale 
of  trust  property;  63  A.  D.  125,  on  right  of  agents,  trustees,  executors,  adminis- 
trators, guardians,  and  attorneys  to  purchase  for  their  own  benefit. 

Cited  in  note  in  10  A.  D.  617,  on  trustee  dealing  with  cestui  que  trust  in  rela- 
tion to  trust  estate. 
Confusion  of  goods. 

Cited  in  Brakeley  v.  Tuttle,  3  W.  Va.  86,  holding  hides  mixed  by  tanner  with 
those  of  other  person  subject  to  any  definite  claim  of  that  other;  Huff  v.  Earl, 
3  Ind.  306,  holding  that  debtor  cannot  benefit  by  admixture  of  property  set  apart 
to  creditor  for  satisfaction  of  debt;  Hesseltine  v.  Stockwell,  30  Me.  237,  50  A.  D. 
627,  as  to  whether  confusion  of  goods  has  occurred  where  detached  portion  of  logs 
wrongfully  intermixed  were  sold;  Kreuzer  v.  Cooney,  45  Md.  582,  holding  that 
one  mingling  goods  under  bill  of  sale  with  his  own  acquires  no  title  and  owner 
may  replevy  from  purchaser;  Henderson  v.  Lauck,  21  Pa.  359,  holding  that  com 
on  delivery  mixed  with  vendee's,  unpaid  for,  is  subject  to  reclamation  and  re- 
plevin; Kleppner  v.  Lemon,  107  Pa.  430,  47  Atl.  353,  holding  all  oil  subject  to 
royalties  where  lessee  to  evade  paying  royalties  drains  leased  land  through  ad- 
joining land;  Nelson  v.  Goree,  34  Ala.  566,  on  confusion  of  goods  as  right  to  re- 
covery; Diversey  v.  Johnson,  03  111.  547,  holding  that  party  producing  admixture 
of  property  must  distinguish  his  own  or  lose  it;  Tea  v.  Gates,  10  Ind.  164,  holding 
that  doubts  concerning  amount  and  value  of  corn  must  be  determined  against 
party  wrongfully  taking;  Miller  v.  Stephenson,  27  Ind.  App.  271,  61  N.  E.  22 
(dissenting  opinion),  on  forfeiture  by  person  to  other  party,  of  money,  com- 
mingled, which  was  wrongfully  procured. 

Cited  in  notes  in  8  L.R.A.  780,  on  commingling  trust  funds;  54  A.  D.  592,  on 
effect  of  wilful  and  tortious  confusion  of  goods. 

20  AM.  DEC.  ISl,  ARMSTRONG  t.  KEITH,  S  J.  J.  MARSH.  153. 
Duty  of  Jury  to  follow  instructions. 

Cited  in  reference  notes  in  54  A.  D.  119,  on  duty  of  jury  to  receive  law  from 
oourt;  67  A.  D.  152,  on  duty  of  jury  in  rendering  verdict  to  follow  instructions; 
33  A.  D.  37,  as  to  whether  jury  must  follow  erroneous  instructions;  47  A.  D. 
747,  as  to  whether  jury  is  bound  by  erroneous  instructions. 
Erroneous  instructions  as  ground  for  new  trial. 

Cited  in  Watts  v.  Norfolk  A  W.  R.  Co.  39  W.  Va.  196,  45  A.  S.  R.  894,  23  L.R.A. 
674,  19  S.  E.  621,  holding  that  new  trial  will  not  be  granted  because  jury  disre- 
garded instruction  erroneous  in  law;  Lazier  Gas  Engine  Co.  v.  Du  Bois,  65  C. 
C.  A.  172,  130  Fed.  834,  holding  new  trial  unwarrantable  where  erroneous  instruc- 
tibus  weje  disregarded  and  just  verdict  rendered;  Sullivan  v.  McMillan,  26  Fla. 
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543,  8  So.  450,  holding  that  erroneous  charge  is  not  ground  for  setting  aside  ver- 
dict in  accordance  with  law  and  evidence;  Lowry  v.  Southern  R.  Co.  117  Tenn. 
507,  101  S.  W.  1157,  holding  that  harmless  error  in  charge  is  no  ground  for  new 
trial  where  complaining  party  is  not  injured;  Mason  v.  Harper's  Ferry  Bridge 
Co.  20  W.  Va.  223,  holding  that  erroneous  instruction  warrants  new  trial  unless 
record  shows  that  exceptor  is  not  prejudiced  thereby. 

Cited  in  reference  note  in  44  A.  D.  766,  on  new  trial  for  erroneous  instructioiis 
where  verdict  is  correct. 

Cited  in  note  in  99  A.  D.  129,  130,  on  erroneous  instructions  as  ground  for 
reversal  or  new  trial. 

20  AM.  DCC.  1S7,  MAY  v.  ARMSTRONG,  S  J.  J.  MARSH.  260. 
Bill  to  perpetuate  testimony. 

Cited  in  reference  note  in  47  A.  D.  357,  on  necessity  of  interest  to  sustain  bill 
to  perpetuate  testimony. 
Subject-matter  of  cross  bill. 

Cited  in  Kirkman  v.  Vanlier,  7  Ala.  217,  holding  that  cross  bill  must  be  con- 
fined to  the  subject-matter  of  the  bill;  Draper  v.  Gordon,  4  Sandf.  Ch.  210,  hold- 
ing that  cross  bill  is  defense  and  must  be  germane  to  original  suit;  Armstrong 
V.  Mayer,  69  Neb.  187,  95  N.  W.  51,  holding  that  in  chancery  practice  a  cross 
bill  must  be  germane  to  original  suit;  Pindall  v.  Trevor,  30  Ark.  249,  holding 
that  cross  bill  must  not  contain  allegations. foreign  to  subject-matter  of  original 
bill;   Hansford  v.  Chesapeake  Coal  Co.  22  W.  Va.  70,  holding  cross  bill  intro- 
ducing new  matter  not  embraced  in  original  bill,  demurrable;  Powers  v.  Hibbard,. 
114  Mich.  533,  72  N.  W.  339,  holding  that  new  facts  bearing  upon  the  subject- 
matter  of  original  bill  may  be  introduced  in  cross  bill;  Armstrong  v.  Mayer,  69 
Neb.  187,  95  N.  W.  51,  holding  cross  petition  unmaintainable  for  affirmative  relief 
as  cross  suit  beyond  requirements  of  complete  adjudication  upon  subject-mat- 
ter of  original  suit;  Ledwith  v.  Jacksonville,  32  Fla.  1,  13  So.  454,  holding  that 
supplemental  cross  bill  must  depend  on  original  bill  and  not  contain  matter 
changing  rights  of  parties;   Follansbee  v.  Scottish- American  Mortg.  Co.  7  DI. 
App.  486,  holding  cross  bill,  alleging  that  judgments  are  void,  where  original  bill 
seeks  their  enforcement,  sustainable;  Davis  v.  Cook,  65  Ala.  617,  holding  that 
mortgagor  may  set  up  usury  in  cross  bill  against  mortgagee's  bill  for  mortgage 
debt  accounting;  Cobb  v.  Baxter,  1  Tenn.  Ch.  405,  holding  that  new  parties  can- 
not be  introduced  into  cause  by  cross  bill;  Homor  v.  Hanks,  22  Ark.  572,  holding 
that  cross  bill  may  extend  to  lands  involved  other  than  those  mentioned  in  bill 
in  partition  involving  title;  Datz  v.  Phillips,  137  Pa.  203,  21  A.  S.  R.  864,  20 
Atl.  426,  24  W.  N.  C.  382    (reversing  46  Phila,  Leg.  Int.  250),  holding  cnws 
bill,  to   restore  privy  well   whp-e  original   bill   is   for  specific   performance  to 
build  windows,  demurrable. 

Cited  in  reference  note  in   11  A.   S.  R.  355,  on   necessity  that  cross  biU  ke 
confined  to  subject-matter  of  bill. 

Cited  in  note  in  83  A.  D.  251,  on  nature  and  objects  of  cross  bill. 

20  AM.  DEC.   140,  COSBY  v.  ROSS,   3  J.  J.  MARSH.   290. 

Followed  without  discussion  in  Cosby  v.  Cotton,  3  J.  J.  Marsh.  292. 
Creditor's  power  to  reach  debtor's  chose  in  action. 

Cited  in  Shaw  v.  Aveline,  5  Ind.  380,  holding  that  judgment  creditor  cannot 
by  bill  in  equity  subject  debtor's  cbose  in  action  to  payment  of  his  judgment; 
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Liee  ▼.  Citizens'  Nat.  Bank,  2  Cin.  Sup.  Ct.  Rep.  298,  holding  that  hank  stock 
is  not  subject  to  levy  and  execution  without  consent  of  owner  of  certificate; 
Doyle  V.  Sleeper,  1  Dana,  531  (dissenting  opinion),  on  prior  or  subsequent  credit- 
ors' inability  to  subject  father's  purchase  in  names  of  infant  children. 

Cited  in  notes  in  12  E.  R.  C.  342,  on  subjection  of  choses  in  action  to  creditor's 
claims;  63  L.RJ^.  691,  on  enactment  of  statute  evidencing  jurisdiction  to  sub- 
ject choses  in  action  to  judgment  after  return  of  no  property  found. 
ITalidity  of  voluntary  conveyances. 

Cited  in  Bank  of  United  States  v.  Housman,  6  Paige,  526,  holding  that  vol- 
untary conveyance  is  not  per  ae  fraudulent  as  to  existing  creditors;  Falken- 
burg  v.  Johnson,  102  Ky.  543,  80  A.  S.  R.  369,  44  S.  W.  80,  holding  that 
^ages  given  by  husband  to  wife  for  services  cannot  be  subjected  to  his  debts; 
Bnders  v.  Williams,  1  Met.  (Ky.)  346,  holding  that  gift  of  slave,  afterwards 
«old  by  donor  is  presumptively  fraudulent  as  to  bona  fide  purchaser  without 
notice;  Mitchell  v.  Berry,  1  Met.  (Ky.)  602,  holding  voluntary  deed,  fraudulent 
and  void  as  to  antecedent  creditors;  Bullitt  v.  Taylor,  34  Miss.  708,  69  A.  D. 
412  (dissenting  opinion),  on  voidablity  of  fraudulent  conveyance  as  to  existing 
and  subsequent  creditors. 

Cited  in  reference  notes  in  25  A.  D.  59;  26  A.  D.  194;  44  A.  D.  305, — on 
voluntary  conveyances;  56  A.  D.  662,  on  validity  of  voluntary  conveyance  as  to 
subsequent  creditors;  49  A.  D.  719,  on  validity  of  voluntary  conveyances  against 
existing  and  subsequent  creditors  and  purchasers;  20  A.  D.  158,  on  validity  of 
fraudulent  voluntary  conveyance  as  against  subsequent  bona  fide  purchaser 
from  grantor. 

ao  AM.  DEC.  142,  BROWN  v.  MOORE,  S  J.  J.  MARSH.  S06. 
Compensation  of  witnesses. 

Cited  in  reference  note  in  77  A.  D.  769,  on  compensation  of  witness  for 
attendance  in  pursuance  of  subpoena. 

20  AM.  DEC.  142,  JACKSON  v.  BRYAN,  S  J.  J.  MARSH.  308. 
liiabillty  of  personal  representative  for  selling  property  exempt. 

Cited  in  Graves  v.  Graves,  10  B.  Mon.  31,  holding  that  widow  may  maintain 
trover  against  executor  selling  property  reserved  by  law  for  her,  without  demand. 

Cited  in  reference  note  in  45  A.  D.  612,  as  to  when  administrators  or  executors 
are  liable  for  misapplication  of  assets  of  estate. 

Cited  in  note  in  51  L.R.A.  265,  on  capacity  in  which  an  executor  or  adminis- 
trator may  be  sued  for  conversion. 

20  AM.  DEC.  14S,  DAVENPORT  v.  MUIR,  S  J.  J.  MARSH.  SIO. 
Necessity  of  notice  to  convenantor  of  pendency  of  action. 

Cated  in  Walton  v.  Campbell,  51  Neb.  788,  71  N.  W.  737,  holding  verbal 
notice  to  grantor  by  grantee  of  pendency  of  action  sufficient  in  suit  for  breach  of 
warranty;  Teague  v.  Whaley,  20  Ind.  App.  26,  50  N.  E.  41,  on  necessity  of  verbal 
or  written  notice  of  pendency  of  action  to  covenantor  by  covenantee  in  suit  for 
breach  of  covenant. 

Cited   in   note   in   13  L.R.A.(N.S.)    733,   on   necessity   of   demand  or   request 
upon  covenantor  to  defend  in  order  to  bind  him  by  decree  against  grantee. 
Condnsiveness  against  covenantor  of  Judgment  against  covenantee. 

Cited  in  Peterson  v,   Steinhoff,   44   Wash.    189,   87   Pac.   118,  holding  judg- 
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ment  by  default  in  ejectment  not  conclusive  of  defective  title  against  covenantor 
with  notice,  unless  title  was  in  issue. 

Cited  in  reference  note  in  37  A.  D.  620,  on  judgment  in  ejectment  as  evidesee 
against  warrantor. 

20  AM.  DEC.  145,  BDRIXGTON  v.  HARPER,  S  J.  J.  MARSH.  35S. 
Contract  constrned  as  mortgage. 

Cited  in  Rockwell  v.  Humphrey,  67  Wis.  410,  16  N.  W.  394;  Scott  v.  Henry, 
13  Ark.  112;  Matthews  v.  Sheehan,  69  N.  Y.  686,— holding  that  in  doubtful 
cases  contract  will  be  construed  as  mortgage  instead  of  conditional  sale;  Rus- 
sell V.  Southard,  12  How.  139,  13  L.  ed.  927;  Stephens  v.  Allen,  11  Or.  188,  3 
Pac.  168;  Vangilder  v.  Hoffman,  22  W.  Va.  1, — holding  that  in  doubtful  cases 
equity  will  declare  contracts,  mortgages  rather  than  deeds;  Rockwell  v.  Hum- 
phrey, 67  Wis.  410,  16  N.  W.  394,  holding  that  intention  evinced  by  whole 
transaction  and  circumstances  decides  whether  doubtful  instrument  constitutes 
deed,  conditional  sale,  or  mortgage;  Husheon  v.  Husheon,  71  Cal.  407,  12 
Pac.  410,  holding  that  presumption  that  deed  was  mortgage  arises  where  price 
inadequate;  Rogan  v.  Walker,  1  Wis.  627,  holding  that  equity  will  consider 
conveyance  made  as  security  for  loan  of  money,  a  mortgage;  Keithley  v.  Wood, 
161  111.  666,  42  A.  S.  R.  266,  38  N.  E.  149,  holding  that  transaction  will  be 
treated  as  mortgage  where  doubt  arises  as  to  whether  conditional  sale  or  mort- 
gage; Brown  v.  Dewey,  1  Sandf.  Ch.  66,  holding  deed  with  agreement  to  resell 
for  stipulated  sum,  a  security  merely ;  Bright  v.  Wagle,  3  Dana,  252,  holding  that 
contract  conveying  property  to  secure  loan  is  mortgage  and  parol  evidence  ad- 
missible to  prove  fraud;  Perkins  v.  Drye,  3  Dana,  170,  holding  instrument,  stip- 
ulating for  vendor's  redemption  and  loss  to  vendor  if  property  perishes,  a  mort- 
gage; Hart  V.  Burton,  7  J.  J.  Marsh.  322,  holding  contract  a  mortgage  whert 
slave  is  delivered  as  collateral  security  for  loan  of  money;  Newton  v.  Fay,  10 
Allen,  606,  holding  shares  of  stock  redeemable,  upon  parol  proof  of  transfer 
made  as  collateral  security  for  debt;  Newton  v.  Taylor,  32  Ohio  St.  399,  holding 
that  husband,  inducing  purchase  and  receiving  money  for  wife's  benefit,  buying 
for  himself,  creates  trust. 

Cited  in  reference  notes  in  42  A.  S.  R.  273,  on  construction  of  doubtful  in- 
strument as  mortgage;  26  A.  D.  736;  28  A.  D.  188;  31  A.  D.  626;  36  A.  D.  43,— 
as  to  when  absolute  deed  considered  as  mortgage ;  23  A.  D.  727,  on  absolute  ^leti 
and  agreement  to  reconvey  as  a  mortgage;  42  A.  D.  246;  42  A.  S.  R  272,— 
on  deed  absolute,  with  defeasance  as  mortgage;  36  A.  D.  102,  on  effect  of  absolute 
deed  with  agreement  to  reconvey;  79  A.  D.  373,  on  deed  absolute  on  face  as 
mortgage  when  intended  to  secure  existing  debt;  46  A.  S.  R.  297,  on  what  con- 
stitutes a  conditional  sale;  90  A.  D.  361,  on  agreement  to  resell  as  conditional 
sale;  34  A.  D.  737,  as  to  whether  transaction  is  a  conditional  sale  or  mortgage; 
90  A.  D.  361,  on  intention  to  secure  indebtedness  by  conveyance  or  bill  of  sale 
as  criterion  of  mortgage. 

Cited  in  notes  in  94  A.  S.  R.  236,  237,  on  distinction  between  conditional  sale 
and  mortgage;  1  L.R.A.  240,  as  to  when  absolute  sale  cannot  be  construed  at 
mortgage;  18  E.  R.  C.  13,  14,  as  to  test  whether  transaction  is  mortgage  or 
conditional  sale;  17  A.  D.  300,  on  intention  of  parties  as  determining  whether 
absolute  deed  and  agreement  to  convey  constitutes  a  mortgage:  50  A.  D.  196. 
on  considering  transaction  as  mortgage  instead  of  condition  sale  in  case  of 
doubt. 
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Parol  evidence  as  to  writing. 

Cited  in  McElroy  v.  Swope,  47  Fed.  380,  holding  parol  evidence  admissible  to 
show  whether  transaction  was  conditional  sale  or  partnership  purchase. 

Cited  in  reference  notes  in  26  A.  D.  126,  on  parol  evidence  to  establish  fraud 
in  written  agreement;  35  A.  D.  140,  on  parol  evidence  to  show  illegal  considera- 
tion; 94  A.  D.  670,  on  parol  evidence  to  show  illegality  of  consideration  of  eon- 
tract;  23  A.  D.  526,  on  parol  evidence  to  show  want  of  consideration;  24 
A.  S.  R.  240,  on  parol  evidence  to  prove  usury. 
—  That  absolute  deed  was  mortgage. 

Cited  in  Gibbons  v.  Joseph  Gibbons  Consol.  Min.  &  Mill.  Co.  37  Colo.  96,  86 
Pac.  94,  11  A.  &  £.  Ann.  Cas.  323,  holding  extrinsic  evidence  admissible  to  show 
bill  of  sale  was  mortgage  although  fraud  not  alleged;  Russell  v.  Southard,  12 
How.  139,  13  L.  ed.  927,  holding  parol  evidence  admissible  to  prove  deed  a  mort- 
gage where  borrowing  and  lending  apparent;  Babcock  v.  Wyman,  19  How. 
289,  15  L.  ed.  644,  holding  parol  evidence  admissible  to  show  that  absolute 
deed  was  mortgage;  Klein  v.  McNamara,  54  Miss.  90,  holding  that  deed  given 
as  security  for  loan  was  mortgage  and  transaction  explanatory  by  parol;  Buse 
V.  Page,  32  Minn.  Ill,  19  N.  W.  736,  holding  intention  as  to  whether  deed 
was  mortgage,  ascertainable  by  written  memorials  of  transaction  and  circum- 
stances; Hughes  V.  Sheaff,  19  Iowa,  335,  holding  evidence  of  circumstances,  and 
intention  admissible  in  deciding  whether  transaction  was  conditional  sale  or 
mortgage;  Carveth  v.  Winegar,  133  Mich.  34,  94  N.  W.  381,  holding  circum- 
stances, conversations,  and  value  of  land  admissible  to  declare  deed  a  mortgage. 

Cited  in  note  in  15  A.  D.  47,  on  parol  evidence  that  adsolute  deed  or  bill  of 
sale  was  intended  as  a  mortgage. 
Bnrden  of  proof  as  to  conditional  sale. 

Cited   in  Honore  v.  Hutchings,   8   Bush,  687,  holding  that  burden  of  proof 
rests  upon  party  insisting  that  contract  is  conditional  sale. 
Wife*s  refusal  to  unite  with  husband  in  conveyance. 

Cited  in  reference  note  in  32  A.  D.  760,  on  doctrine  that  equity  will  not 
attempt  to  coerce  wife  by  acting  upon  husband. 

Cited  in  note  in  24  L.R.A.  765,  on  specific  performance  against  husband 
where  wife  refuses  to  unite  in  conveyance. 

20  AM.  DEC.  153,  FOWLER  y.  CRAVENS,  8  J.  J.  MARSH.  428. 
Eviction  of  tenant. 

Cited  in  reference  note  in  50  A.  D.  791,  on  eviction  of  tenant  by  title 
paramount. 

Cited  in  note  in  16  E.  R.  C.  306,  on  tenant's  right  to  show  eviction  by  para- 
mount title. 
Attornment  by  tenant. 

Cited  in  notes  in  23  A.  S.  R.  377;  86  A.  D.  62;  89  A.  S.  R.  104,— on  validity 
of  attornment  to  stranger. 
Right  to  controvert  title  of  landlord  or  vendor. 

Cited  in  Chambers  v.  Pleak,  6  Dana,  426,  32  A.  D.  78,  holding  that  tenant 
may  purchase  or  take  shelter  under  adverse  title  after  judgment  against  land- 
lord's title;  Bush  v.  Adams,  22  Fla.  177,  holding  that  vendee  of  land  who 
buys  an  outstanding  encumbrance  can  only  recover  amount  expended. 

Cited  in  reference  notes  in  20  A.  D.  261 ;  27  A.  D.  466, — on  estoppel  of  tenant 
to  deny  landlord's  title;  33  A.  D.  143,  on  right  of  vendee  in  possession  to  dis- 
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pate  rendar*B  title;  115  A.  8.  R.  452,  on  estoppel  bj  Toidee  entering  into  poe- 
•eeeion  of  lands  under  executory  contract  of  sale  to  deny  vendor's  title  or  to 
acquire  hostile  title;  52  A.  D.  294,  on  estoppel  of  Tendee  entering  on  land  under 
contract  of  purchase  to  deny  vendor's  title;  57  A.  D.  212,  on  vendor's  right  to 
immunity  from  prejudicial  acts  by  purchaser  in  possession;  53  A.  D.  106,  on 
right  of  vendor  and  vendee  to  buy  adverse  titles  and  encumbrances. 

Cited  in  note  in  21  L.  ed.  U.  S.  780,  on  right  of  tenant  to  dispute  landlord's 
title. 
Effect  of  vendee's  posseeslon. 

Cited  in  note  in  12  L.R.A.  243,  on  effect  of  possession  of  vendee. 

SO  AM.  DEO.  156,  NEIWSON  v.  liYCAN,  S  J.  J.  MARSH.  440. 
Judgment  record  of  suit  as  evidence. 

Cited  in  reference  notes  in  43  A.  D.  180,  on  record  of  former  suit  as  evidence 
against  one  not  a  party;  41  A.  D.  682,  on  admissibility  and  effect  of  former 
judgment  as  plea  in  bar,  or  as  evidence  under  general  issue  in  subsequent  action. 
Rights  of  bona  fide  purchaser  of  chattel  as  against  third  persons. 

Cited  in  note  in  25  A.  D.  615,  on  rights  of  bona  fide  purchaser  from  vendor  is 
possession. 

Distinguished  in  Andrews  v.  Cox,  42  Ark.  473,  48  A.  R.  68,  holding  reservation 
of  unborn  foal  in  sale  of  dam  binding  upon  subsequent  purchasers  without  notice. 
Grounds  for  nevir  trial. 

Cited  in  Hall  v.  Page,  4  Ga.  428,  48  A.  D.  235,  upholding  right  to  new  trial 
where  verdict  is  clearly  against  evidence;  Fulton  v.  Lancaster  County,  10  Lane. 
L.  Rev.  81,  holding  that  verdict  will  not  be  set  aside  as  contrary  to  evidence, 
unless  contrary  preponderance  be  clear  and  decisive;  Lotz  v.  Reading  Iron  Co. 
10  Pa.  Co.  Ct.  497,  holding  that  where  an  equitable  defense  is  set  up,  the 
court  may  disregard  the  verdict  if  it  is  not  based  upon  a  fair  and  conscionable 
conclusion  from  the  testimony. 

Cited  in  reference  notes  in  24  A.  D.  319,  as  to  when  new  trial  may  be 
granted;  39  A.  D.  692;  79  A.  D.  523,— as  to  when  new  trial  will  be  granted 
because  verdict  is  against  evidence;  76  A.  D.  65;  38  A.  S.  R.  186, — on  granting 
new  trial  when  verdict  against  weight  of  evidence. 

20  AM.  DEC.  158,  BREWER  v.  BOWMAN,  3  J.  J.  MARSH.  402. 
Natnre  of  bill  of  revlevir. 

Cited  in  reference  notes  in  62  A.  D.  396;  62  A.  S.  R.  141, ^-on  bills  of  review: 
84  A.  D.  385,  on  nature  of  bills  of  review;  21  A.  D.  585;  50  A.  D.  510;  60  X 
D.  107;  36  A.  S.  R.  432;  54  A.  S.  R.  218,— on  nature  and  scope  of  bills  of  review. 
When  bin  of  review  lies. 

Cited  in  reference  note  in  76  A.  D.  124,  as  to  when  bill  of  review  may  be 
prosecuted. 

Prerequisites  to  bill  of  review. 

Cited  in  reference  note  in  25  A.  S.  R.  373,  on  necessity  for  performance  of 
decree  prior  to  bill  of  review. 
Grounds  for  bills  of  review  or  new  trial. 

Cited  in  Price  v.  Lathrop,  66  Ga.  545,  holding  that  bill  of  review  will  not  lie 
for  errors  apparent  on  the  face  of  the  record  after  the  judgment  has  been  af- 
Armed  by  the  supreme  court;  Safe  Deposit  &  T.  Co.  v.  Qittings,  102  Md.  456, 
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4  L.ILA.(NJi.)  865,  62  Atl.  1030,  5  A.  &  £.  Ann.  Cas.  041,  holding  that  trial 
oourt  may  grant  bill  to  review  decree  entered  by  it  on  direction  of  appellate 
court;  State  ex  reL  Reynolds  v.  White,  40  Fla.  297,  24  So.  160,  holding  that 
circuit  courts  have  no  jurisdiction  of  bills  to  review  decrees  entered  by  them 
in  obedience  to  mandate  of  an  appellate  court;  McGregor  v.  Gardner,  16  Iowa, 
538,  holding  bill  of  review  based  on  new  matter  so  far  in  nature  of  original 
proceeding  that  supreme  court  cannot  originally  entertain  it;  Beazley  v.  Mer- 
shon,  6  Bush,  424,  denying  right  of  court  of  appeals  to  entertain  bills  of  review 
of  its  own  decisions;  Southard  v.  Russell,  16  How.  547,  14  L.  ed.  1052,  holding 
that  bill  of  review  cannot  be  maintained  to  review  decree  upon  ground  that 
the  successful  party  had  bribed  a  principal  witness;  Kingsbury  v.  Buckner,  134 
U.  S.  650,  33  L.  ed.  1047,  10  Sup.  Ct.  Rep.  638,  holding  that  inquiry  cannot 
be  made  to  errors  of  law  apparent  on  the  record  not  involving  jurisdiction  of  the 
original  suit  brought  by  plaintiff  when  an  infant;  Crews  v.  Richards,  14  Or. 
442,  13  Pac.  67,  holding  a  decree  will  not  be  set  aside  on  ground  that  plaintiffs 
were  misled  by  the  allegations  of  adverse  party  in  former  suit;  Creswell  v.  Jones, 
68  Ala.  420,  as  to  whether  erroneous  ruling  on  demurrer  is  such  error  as 
would  authorize  resort  to  bill  of  review,  and  citing  annotation  also  on  this 
point. 

Annotation  cited  in  Blozham  r.  Florida,  C.  &  P.  R.  Co.  39  Fla.  243,  22 
8o.  697,  holding  that  supreme  court  may  direct  decree  to  be  entered  with  leave 
to  apply  to  lower  court  to  file  bill  of  review. 

Cited  in  reference  note  in  47  A.  D.  115,  on  bill  of  review  for  errors  apparent 
upon  record,  or  dehor*  record. 

—  Newly  discovered  evidence;  laches* 

Cited  in  Southard  r.  Russell,  16  How.  547,  16  L.  ed.  1052,  holding  that  bill  of 
review  will  not  lie  in  case  evidence  discovered  after  decree  below,  where  a 
decision  has  been  taken  on  appeal,  unless  right  is  reserved  in  decree,  or  permis* 
sion  given  by  appellate  court;  Mitchell  v.  Berry,  1  Met.  (Ky.)  602,  holding  ques- 
tions overlooked  while  writ  of  error  was  pending  afterwards  available  as  ground 
for  bill  of  review;  Society  of  Shakers  v.  Watson,  23  C.  C.  A.  263,  47  U.  S.  App. 
170,  77  Fed.  512,  holding  discovery  of  new  evidence,  impeaching  witnesses  upon 
original  hearing,  and  for  purpose  of  showing  perjury  of  such  witnesses  not  suffi- 
eient  ground  for  allowing  bill  of  review  where  credibility  of  witnesses  had  been 
put  in  issue. 

Annotation  cited  in  Blair  v.  Ritchie,  73  Vt.  100,  50  Atl.  807,  holding  that  de- 
cree remanded  by  the  appellate  court  will  not  be  set  aside  for  new  trial  on 
petition  setting  up  newly  discovered  evidence;  Bartlett  v.  Gregory,  60  Ark. 
453,  30  S.  W.  1043,  holding  that  a  bill  of  review  should  be  denied,  where  there 
was  laches  in  not  discovering  the  evidence  before  the  decree. 

Cited  in  reference  note  in  62  A.  S.  R.  140,  on  bills  of  review  for  newly  dis- 
covered matter. 

Cited  in  notes  in  4  LJIJI.(N.S.)  866,  on  bill  of  review,  because  of  newly 
discovered  evidence,  after  affirmance  or  reversal  by  appellate  court;  54  A.  S.  R. 
220,  on  proceedings  or  judgments  subject  to  equitable  relief. 

—  Cnmnlative  evidence. 

Cited  in  Fox  v.  Reynolds,  24  Ind.  46,  holding  a  new  trial  will  not  be  granted 

for   newly  discovered  cumulative  evidence;   Tilman  v.  Tilman,  4  J.  J.  Marsh. 

117;  Hines  v.  Driver,  100  Ind.  315;  Pulliam  v.  Pulliam,  13  Fed.  53;  Ketchum  v. 

Breed,  66  Wis.   85,  26  N.  W.  271,— holding  that  bill  of  review  will  not  lie 

Am.  Dec.  VoL  III.— 53. 
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for  newly  discovered  evidence  which  is  merely  cumulative;  Hilts  y.  Ladd,  36  Or. 
237,  58  Pac.  32,  holding  that  decree  will  not  he  set  aside  on  cumulative  parol 
evidence  to   point  in   issue   in   original   suit,   and   referring  with   special  ap- 
proval to  annotation  on  this  point. 
What  reviewable  on  bill  of  review. 

Cited  in  reference  note  in  43  A.  S.  R.  49,  on  what  reviewed  on  bill  of  review. 

20  AM.  DEO.  176,  SN££D  T.  WHITB,  S  J.  J.  MARSH.  626. 
Release  of  surety. 

Cited  in  Carpenter  v.  Devon,  6  Ala.  718,  holding  that  surety  may  insist  upon 
his  discharge  although  debt  is  reduced  to  judgment;  Mayes  v.  Lane,  116  Ky.  566, 
76  S.  W.  399,  holding  settlement  by  owner,  of  lien  claims  before  completion, 
will  not  release  sureties  on  contractor's  bond. 

Cited  in  reference  notes  in  24  A.  D.  334;  29  A.  D.  225,  226;  74  A.  D.  545,— 
on  acts  of  creditor  releasing  surety;  37  A.  D.  595,  on  discharge  of  surety  by 
creditors'  interference;  59  A.  D.  104,  on  duty  of  creditor  to  do  nothing  to  impair 
rights  and  remedy  of  surety. 

—  By  indulgence  to  principal. 

Cited  in  Ross  v.  Clore,  3  Dana,  189,  holding  that  mere  passive  indulgence 
by  the  creditor  will  not  release  surety;  Hawkins  v.  Mims,  36  Ark.  145,  38  A.  R. 
30,  holding  mere  delay  on  part  of  creditor  to  compel  debtor  to  pay  no  defense 
to  surety;  Bangs  v.  Strong,  10  Paige,  11,  holding  that  creditor  may  stipulate 
with  debtor  to  extend  time  if  surety  assents;  Winne  v.  Colorado  Springs  Co.  3 
Colo.  155,  holding  plea  by  surety  of  offer  by  debtor  to  pay  while  solvent  bad 
as  plea  of  tender. 

Cited  in  reference  notes  in  33  A.  D.  521,  on  acts  of  indulgence  to  principal 
discharging  surety;  42  A.  D.  529;  31  A.  S.  R.  737, — on  release  of  surety  by 
indulgence  to  principal;  47  A.  D.  743,  on  discharge  of  surety  by  forbearance, 
delay,  negligence,  or  indulgence;  96  A.  D.  313,  on  surety's  liability  not  being 
affected  by  creditor's  passiveness;  60  A.  D.  332,  on  discharge  of  surety  by  bind- 
ing extention  of  time  given  to  principal. 

Cited  in  notes  in  23  A.  D.  197,  on  discharge  of  surety  by  forbearance,  laches, 
or  indulgence  as  to  principal ;  61  A.  D.  124,  on  effect  on  surety's  rights  of  credit- 
or's  forbearance  to   enforce  execution  against  principal. 

Distinguished  in  Wright  v.  Watt,  52  Miss.  634,  holding  that  forbearance  by  the 
creditor  will  not  release  surety. 

—  By  forbearance,  without  valid  consideration. 

Cited  in  Brinagar  v.  Phillips,  1  B.  Mon.  283,  36  A.  D.  576,  holding  surety 
not  released  by  verbal  assent  to  indulgence  to  debtor  for  a  specified  time,  there 
being  no  consideration;  Tudor  v.  Goodloe,  1  B.  Mon.  322,  holding  that  agree- 
ment for  future  payment  of  usury  for  forbearance  will  not  release  surety; 
Preston  v.  Henning,  6  Bush,  556,  holding  that  receiving  interest  in  advance  for 
period  beyond  maturity  of  note  releases  nonassenting  surety;  Porter  v.  Hoden- 
puyl,  9  Mich.  11  (dissenting  opinion),  on  right  of  creditor  to  sue  surety  where 
forbearance  is  granted  debtor,  without  consideration. 

—  By  staying  execution. 

Referred  to  as  leading  case  in  Davis  v.  Mikell,  Freem.  Ch.  (Miss.)  548,  hold- 
ing  that  release  by  creditor  of  levy  upon  property  of  debtor,  whereby  lien  is  lost, 
will  release  nonassenting  surety. 

Cited  in  Watson  v.  Read,  1  Tenn.  Ch.  196,  holding  that  release  by  creditor 
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of  lery  upon  debtor's  property,  whereby  lien  is  lost,  will  release  nonasflenting 
surety;  Sherraden  v.  Parker,  24  Iowa,  28,  holding  that  abandonment  of  lev>' 
upon  debtor's  property  held  by  surety  for  his  indemnity,  will  release  nonassent- 
ing  surety;  Knight  v.  Charter,  22  W.  Va.  422,  holding  that  countermand  of 
execution  in  hands  of  sheriff,  before  levy  made,  does  not  release  surety;  Ma- 
quoketa  v.  Willey,  85  Iowa,  323,  holding  voluntary  relinquishment  of  a  part 
of  debtor's  property  will  discharge  surety  to  corresponding  extent. 

—  By  novation. 

Cited  in  People's  Ins.  Co.  v.  McDonnell,  41  Ohio  St.  660,  holding  that  novation 
will  discharge  surety  who  has  no  knowledge  of  the  transaction. 

Cited  in  reference  notes  in  26  A.  D.  746,  on  novation;  28  A.  D.  364,  on  dis- 
charge of  surety  by  novation  between  principal  and  creditor. 

—  By  creditor's  neglect  to  protect  secnrlty  for  benefit  of  surety. 

Cited  in  Warner  v.  Helm,  6  111.  220,  holding  creditor's  neglect  to  protect  se- 
curity for  benefit  of  surety  may  release  him;  Struss  v.  Masonic  Sav.  Bank,  89 
Ky.  61,  11  S.  W.  769,  holding  that  laches  of  creditor  after  notice  of  fraud  and 
release  of  other  security  will  release  the  surety. 

Distinguished  '     Evans  v.  Kister,  36  C.  C.  A.  28,  92  Fed.  828,  holding  creditor's 
nefi^lect  to  protect  lien  for  benefit  of  surety  will  release  latter  to  extent  he  has 
suffered  loss. 
Cosureties  as  parties. 

Cited  in  Sparks  v.  Hall,  4  J.  J.  Marsh.  36,  holding  cosureties  and  principal 
debtor  should  be  parties  to  bill  by  surety  to  be  released  by  reason  of  act  of 
creditor  entitling  principal  to  indulgence  after  debt  has  matured. 

SO  AM.  DEO.  179,  WIIiljIAMS  t.  PRESTON,  S  J.  J.  MARSH.  600. 
Jurisdiction  over  property  within  state. 

Cited  in  reference  note  in  48  A.  D.  320,  on  jurisdiction  of  court  over  property 
within  state. 
Foreign  Judgments  generally. 

Cited  in  reference  note  in  48  A.  D.  680,  on  judgments  of  sister  states. 

Cited  in  note  in  04  A.  S.  R.  661,  on  foreign  judgments  in  rem. 
Actions  on  foreign  Judgments. 

Cited  in  Iglehart  v.  Moore,  16  Ark.  46;  Harris  v.  John,  6  J.  J.  Marsh.  267, — 
holding  that  debt  will  not  lie  on  foreign  judgment  rendered  against  a  non- 
resident who  had  no  actual  notice  of  the  suit. 

Cited  in  note  in  11  A.  D.  724,  on  actions  upon  decrees. 
Pleading  In  action  on  foreign  Judgments. 

Referred  to  as  a  leading  case  in  Crigler  v.  Quarles,  10  Mo.  324,  holding 
nil  debet  not  a  good  plea  to  an  action  of  debt  on  a  sheriff's  bond. 

Cited  in  Rogers  v.  Odell,  39  N.  H.  462,  holding  that  plea  of  foreign  judgment 
need  not  allege  jurisdiction  in  the  court  pronouncing  judgment;  Bank  of  United 
States  V.  Merchants'  Bank,  7  Gill,  415,  holding  plja  of  judgment  of  sister 
state  need  not  aver  that  the  court  pronouncing  judgment  had  jurisdiction; 
Biesenthall  v.  Williams,  1  Duv.  329,  86  A.  D.  629,  holding  that  foreign  law  au- 
thorizing a  personal  judgment  will  be  upheld  as  between  citizens  of  that  state. 

Cited  in  reference  notes  in  36  A.  3.  R.  730,  on  sufficiency  of  complaint  in 
action  on  judgment  of  sister  state;  40  A.  D.  618,  on  pleas  to  actions  on  foreign 
judgments;  64  A.  D.  460,  on  right  to  plead  nil  debet  to  debt  on  foreign  judg- 
ment. 
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Liimitatlon  of  action  on  foreign  Judgment. 

Cited  in  reference  note  in  25  A.  S.  R.  102,  on  limitation  of  aetion  on  foreign 
judgments. 
Conclusiveness  of  foreign  Judgments. 

Cited  in  Sumner  v.  Marcy,  3  Woodb.  &  M.  105,  Fed.  Cas.  No.  13,609,  holding 
judgment  entitled  to  no  more  force  elsewhere  than  it  is  in  state  where  rendered; 
First  Nat.  Bank  v.  Cunningham,  48  Fed.  510,  holding  that  judgment  that  may 
be  collaterally  attacked  for  want  of  jurisdiction  in  the  court  rendering  it,  may 
be  so  attacked  in  any  other  state;  Hilton  v.  Guyot,  159  U.  S.  113,  40  L.  ed.  95. 
16  Sup.  Ct.  Rep.  139,  holding  judgments  rendered  in  foreign  countries,  by  the 
laws  of  which  our  judgments  are  reviewable  on  the  merits,  prima  facie  evidence 
only;  Hilton  v.  Guyott,  42  Fed.  249,  holding  foreign  judgment,  in  personam, 
rendered  by  court  having  jurisdiction  of  person  and  subject-matter,  impeachable 
when  sued  on  here;  Coleman  v.  Waters,  13  W.  Va.  278,  holding  judgment  con- 
fessed in  pursuance  of  law  in  state  where  it  is  valid  conclusive  in  sister  state; 
Brand  v.  Brand,  116  Ky.  785,  63  L.R.A.  206,  76  S.  W.  868,  holding  judgment 
holding  note  barred  by  limitations  not  bar  to  suit  upon  it  in  another  state; 
MacDonald  v.  Grand  Trunk  R.  Co.  71  N.  H.  448,  93  A.  S.  R.  550,  59  L.RA. 
448,  52  Atl.  982,  holding  foreign  judgment  upon  the  merits  bar  to  subsequent 
suit  between  same  parties  upon  same  cause;  Cobb  v.  Haynes,  8  B.  Mon.  137, 
holding  record  of  foreign  judgment  prima  facie  evidence  of  extent  of  liability 
of  the  principal  debtor  and  of  a  cosurety  who  appeared  and  defended ;  Fletcher  v. 
Ferrel,  9  Dana,  372,  35  A.  D.  143,  holding  no  defense  can  be  set  up  against 
decree  of  sister  state,  which  would  not  prevail  in  state  in  which  decree  was 
rendered;  Glenn  v.  Williams,  60  Md.  93,  holding  a  decree  making  an  assessment 
upon  unpaid  subscriptions  to  capital  stock  binding  upon  nonresident  stockholders. 

Cited  in  reference  notes  in  42  A.  D.  201,  on  effect  of  judgments  of  sister 
states;  65  A.  D.  704,  on  judgment  of  court  of  general  jurisdiction  as  prima 
facie  evidence  of  jurisdiction;  54  A.  S.  R.  303,  on  collateral  attack  on  judgments. 

Cited  in  notes  in  82  A.  D.  414,  on  effect  of  foreign  judgment;  94  A.  S.  TL  543, 
on  difference  between  foreign  judgments  as  causes  of  action  and  as  rea  judicata. 

Distinguished  in  Calloway  v.  Glenn,  105  Ky.  648,  49  S.  W.  440,  holding  non- 
resident  stockholders   bound   by   decree   against   corporation   making  calls  for 
unpaid  stock. 
Validity  of  Judgment. 

Cited  in  reference  note  in  50  A.  S.  R.  737,  on  necessity  for  service  or  appear- 
ance to  give  jurisdiction. 

Cited  in  notes  in  5  E.  R.  C.  746,  on  validity  of  foreign  judgment;  11  A.  S. 
R.  821,  on  validity  of  judgments  rendered  without  jurisdiction;  48  A.  D. 
270,  on  necessity  of  notice  in  judicial  proceedings;  16  L.R.A.  231,  on  validity 
of  personal  judgments  rendered  upon  constructive  service  of  process  against 
nonresidents  in  other  states  than  those  wherein  rendered. 

20  AM.  DEC.  189,  HUNDLEY  ▼.  l^TEBB,  S  J.  J.  MARSH.  64S. 
Validity  of  mortgage  or  sale  of  chattels. 

Cited  in  Re  Hussman,  2  Nat.  Bankr.  Reg.  437,  Fed.  Cas.  No.  6,961,  holding 
possession  of  stock  of  merchandise  by  vendor  fraudulent  in  law  as  to  er^tors 
of  vendor. 

Cited  in  reference  notes  in  74  A.  S.  R.  172,  on  presumption  of  intent  in  fraudu- 
lent conveyance;  53  A.  D.  125,  as  to  what  evidence  will  furnish  presumption  of 
fraud. 
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—  Change  of  possession. 

Cited  in  Beall  r.  WilliamBon,  14  Ala.  65,  holding  that  intent  on  part  of 
mortgagor  and  mortgagee  to  defeat  creditors  of  former  will  render  mortgage 
fraudulent  as  against  a  purchaser  from  mortgagor;  Foster  v.  Grigsby,  I  Bush, 
86;  Laughlin  v.  Ferguson,  6  Dana,  111, — ^holding  possession  of  chattels  by  vendor 
after  absolute  sale,  fraudulent  as  to  creditors  of  vendor;  Brummel  v.  Stockton, 
3  Dana,  134,  holding  absolute  sale  of  chattel  void  as  to  bona  fide  creditor  of 
vendor,  where  vendor  retains  possession  under  covenant  to  deliver  it  at  a 
future  day;  Jordan  v.  Lendrum,  55  Iowa,  478,  8  N.  W.  311,  holding  sale  of 
stock  scales  situated  on  homestead  of  vendor,  without  change  of  possession  or 
recording  any  evidence  of  sale,  invalid  as  against  creditors  of  vendor;  Bindley 
V.  Martin  Bros.  28  W.  Va.  773,  holding  retaining  possession  of  chattels  by  vendor 
after  an  absolute  sale  prima  facie  fraudulent  in  fact;  but  presumption  rebutta- 
ble by  proof;  Short  v.  Tinsley,  1  Met.  (Ky.)  397,  71  A.  D.  482,  holding  that 
possession  of  chattel  by  vendor  will  not  avoid  sale  in  equity  as  to  pre-existing 
creditor;  Hempstead  v.  Johnston,  18  Ark.  123,  05  A.  D.  458,  holding  that 
grantor  may  by  terms  of  trust  deed  retain  possession  of  property  until  day  of 
sale;  Vernon  v.  Morton,  8  Dana,  247,  holding  possession  of  chattels  by  one  of 
grantors  to  deed  of  assignment  for  benefit  of  creditors,  who  was  retained  by 
trustees  to  aid  in  executing  trust,  no  evidence  of  fraud. 

Cited  in  reference  notes  in  29  A.  D.  363,  on  retention  of  possession  of  personal 
property  by  vendor;  33  A.  D.  165,  on  effect  of  retention  of  possession  by 
vendor;  30  A.  S.  R.  484,  on  retention  of  possession  of  chattels  by  seller  as  evi- 
dence of  fraud;  65  A.  D.  473,  on  retention  of  possession  of  real  property  after 
absolute  sale,  as  badge  of  fraud;  73  A.  S.  R.  833,  on  necessity  of  change  of 
possession  to  prevent  conveyance  from  being  fraudulent;  72  A.  D.  635,  on  special 
cases  where  delivery  of  possession  after  absolute  sale  is  not  required. 
Parties  to  foreclosure  snit. 

Cited  in  reference  note  in  34  A.  D.  366,  on  parties  to  foreclosure  suit. 
Decree  for  current  interest. 

Cited  in  Hughes  v.  Standeford,  3  Dana,  285,  holding  it  error  to  decree  current 
interest  where  a  judgment  at  law  would  be  for  a  sum  in  gross. 

20  AM.  DEO.  199,  PEARIi  T.  McDOWEIjIi,  3  J.  J.  MARSH.  658. 
Validity  of  transactions  with  persons  nnder  disability  —  Person   under 
dnress. 

Cited  in  Arnold  v.  Grimes,  2  Iowa,  1,  holding  that  effect  of  decree  canceling 
deed  obtained  by  duress  is  to  render  deed  void  from  its  date,  and  not  from  date 
of  decree. 

—  Insane  persons  generally. 

Cited  in  Fitzhugh  v.  Wilcox,  12  Barb.  235,  holding  contract  for  sale  of  realty 
executed  by  lunatic  after  office  found  unenforceable  by  committee;  Lincoln  v. 
Buckmaster,  32  Vt.  652,  holding  that  one  who*  contracts  with  a  lunatic,  will  not 
be  protected,  where  circumstances  were  such  as  to  convince  a  prudent  n«an  of  his 
insanity;  Americsa  Trust  &  Bkg.  Co.  v.  Bocme,  102  Ga.  202,  66  A.  S.  U.  167,  40 
L.R.A.  250,  29  S.  E.  182,  holding  bank  not  protected  in  paying  check  without 
knowledge  of  maker's  insanity  though  adjudication  was  made  in  another  state; 
Elston  V.  Jasper,  45  Tex.  409,  holding  that  burden  of  proving  restoration  to 
reason  and  termination  of  guardianship  of  one  insane,  is  upon  him  who  seeks 
to  enforce  contract  against  him  who  pleads  insanity;  Allen   v.   Berryhill,  27 
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Iowa,  534,  1  A.  R.  309  (dissenting  opinion),  on  capacity  of  lunatic  to  make 
binding  contract;  Rannella  v.  Gerner,  80  Mo.  474  (reversing  9  Mo.  App. 
506),  holding  wife's  dower  in  insane  husband's  realty,  sold  by  his  guardian,  not 
released  by  joining  with  husband  in  deed  thereto. 

Cited  in  reference  notes  in  55  A.  D.  431;  41  A.  S.  R.  345,— on  liability  of 
insane  person  on  contract;  28  A.  D.  647,  on  invalidity  of  contracts  of  lunatics 
after  office  found. 

Cited  in  notes  in  71  A.  S.  R.  426,  on  contracts  of  insane  persons;  21  A.  R.  33, 
on  validity  of  contract  of  lunatic;  16  E.  R.  C.  739,  on  avoidance  of  contract  of 
alleged  insane  person;  15  A.  D.  368,  on  contracts  made  after  inquisition  as  to 
lunacy;  22  A.  D.  659,  on  invalidity  of  contracts  of  lunatics  after  office  found; 
42  A.  S.  R.  753,  on  liability  of  incompetent  persons;  34  LJLA.  226  on  husband's 
insanity  as  affecting  his  property  rights. 

—  Power  of  committee  to  bind  lunatic  by  contract. 

Cited  in  Agricultural  Ins.  Co.  v.  Barnard,  26  Hun,  302,  denying  right  of  com- 
mittee of  lunatic  to  bind  his  ward  by  contract. 

Cited  in  notes  in  8  L.R.A.(N.S.)  437,  on  power  of  guardian  or  committee 
to  bind  incompetent  person  or  his  estate  by  contract;  7  L.R.A.  656,  on  trustee's 
power  to  create  lien  upon  trust  estate. 

—  Liiabllity  for  necessaries  furnished  lunatic  or  his  family. 

Cited  in  Waldron  v.  Davis,  70  N.  J.  L.  788,  66  L.R.A.  591,  58  Atl.  293, 
holding  nursing  and  ministering  to  health  and  comfort  of  lunatic  necessaries 
which  are  recoverable  against  bis  estate;  Coleman  v.  Frazer,  3  Bush,  300,  holding 
estate  of  insane  person  chargeable  for  necessaries  and  money  advanced  to  pay 
off  encumbrances;  Fruitt  v.  Anderson,  12  111.  App.  421,  holding  implied  con- 
tract for  necessaries  binding  on  an  insane  person;  Girls'  Industrial  Home  v. 
Fritchey,  10  Mo.  App.  344,  holding  estate  of  insane  widowed  mother  liable  for 
necessaries  furnished  her  child  during  its  minority;  Stannard  v.  Bums,  63  Vt 
244,  22  Atl.  460  (dissenting  opinion),  on  power  of  lunatic  to  contract  for  nec- 
essaries. 

20  AM.  DEO.  208,  CLARK  T.  PATTON,  4  J.  J.  MARSH.  99. 
Release  of  surety  —  By  one  Joint  creditor. 

Cited  in  Bangs  v.  Strong,  10  Paige,  11,  holding  t1t;'t  agreement  by  one  of  sev- 
eral joint  creditors  to  extend  time  of  payment  will  release  nonassenting  surety. 

—  Defense  available  in  equity. 

Cited  in  Kennedy  v.  Evans,  31  III.  258,  holding  release  of  surety  available  in 
equity  as  a  defense,  though  fact  of  suretyship  does  not  appear  on  face  of  in- 
strument. 
Counterclaim  in  action  on  Joint  contract. 

Cited  in  Booth  Bros.  v.  Baird,  83  App.  Div.  495,  82  N.  Y.  Supp.  432,  holding 
that  any  counterclaim  established  against  plaintiff  in  action  to  enforce  Uability 
on  joint  contract,  will  inure  to  benefit  of  all  defendants. 

20  AM.  DEC.  205,  STEVENS  ▼.  SMITH,  4  J.  J.  MARSH.  64. 
To  what  dower  attaches. 

Cited  in  Re  Pulling,  97  Mich.  375,  66  N.  W.  765,  holding  widow  entitled  to 
dower  in  interest  of  husband  represented  by  amounts  due  on  contracts  for  sale 
of  lands;  Rain  v.  Roper,  16  Fla.  121,  holding  unconditional  bond  for  convey- 
ance of  title  to  land,  executed  by  one  who  afterwards  marries  and  dies  before 
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executing  deed,  entitles  purchaser  to  a  conveyance  free  of  dower;  Gully  v.  Ray, 
18  B.  Mon.  107,  holding  that  dower  does  not  attach  where  husband  parts  with 
equitable  title  and  possession  before  he  obtains  legal  title,  which  he  subsequently 
acquires  and  conveys  to  his  vendee;  Owen  v.  Robbins,  19  111.  545,  holding  dower 
not  assignable  in  estate  embraced  in  a  contract  of  purchase,  assigned  by  husband 
in  his  lifetime. 

Cited  in  reference  notes  in  28  A.  D.  116,  on  dower  in  exchanged  lands;  116 
A.  S.  R.  900,  on  ri^^t  to  dower  in  equitable  estate  of  husband;  60  A.  D.  127, 
on  existence  of  dower  where  husband  is  seised  in  law;  97  A.  D.  432,  on  priority 
of  vendor's  lien  over  dower. 

Cited  in  notes  in  34  L.  ed.  U.  S.  826,  on  right  to  dower;  87  A.  D.  326,  on 
widow's  dower  right  in  husband's  equitable  estate. 
When  light  of  <niitesy  exists. 

Cited  in  reference  notes  in  90  A.  D.  322,  as  to  when  tenancy  by  curtesy  may 
exist;  67  A.  D.  302,  on  necessity  for  actual  seisin  in  wife  to  constitute  husband 
tenant  by  curtesy. 

Cited  in  note  in  112  A.  S.  R.  580,  on  necessity  and  character  of  seisin  to  give 
right  to  curtesy. 

equity  Jurisdiction  for  assignment  of  dower. 

Cited  in  Badgley  v.  Bruce,  4  Paige,  08,  holding  that  court  of  chancery  has 
concurrent  jurisdiction  with  courts  of  law  in  suits  for  assignment  of  dower. 
Natnre  of  estate  created  by  land  certificates. 

Cited  in  Mowry  v.  Wood,  12  Wis.  460,  holding  that  deposit  of  schooMand 
certificates  as  collateral  security,  amounted  to  mortgage  upon  equitable  estate 
of  debtor  in  lands. 

20  AM.  DEC.  209,  BURKS  T.  AliBBRT,  4  J.  J.  MARSH.  97. 
Application  of  payments. 

Cited  in  reference  notes  in  29  A.  D.  691;  37  A.  D.  625;  23  A.  S.  R.  48,— on 
application  of  payments;  39  A.  D.  599,  on  how  application  of  payments  is  made. 
Cited  in  note  in  3  E.  R.  C.  355,  on  appropriation  of  payments. 

—  By  creditor. 

Cited  in  Bell  v.  Bell,  20  S.  C.  34;  Lowery  v.  Dickson,  1  Te;c.  App.  Civ.  Cas. 
(White  &  W.)  245;  Bell  v.  Radcliff,  32  Ark.  645,— holding  that  right  of  appropria- 
tion is  in  creditor,  where  debtor  fails  to  declare  on  which  account  he  pays; 
Brice  v.  Hamilton,  12  S.  C.  32,  holding  failure  of  debtor  to  direct  application  at 
time  of  payment  entitles  creditor  or  his  administrator  to  make  application  at 
any  time  befor*:  judgment  or  verdict. 

—  By  debtor. 

Cited  in  Thomas  v.  Kelsey,  30  Barb.  268,  holding  directions  to  apply  moneys 
to  debt  for  moneys  loaned  in  preference  to  liability  created  by  indorsements  in   > 
accord  with  rules  of  equity. 

—  By  court. 

Cited  in  Goetz  v.  Piel,  26  Mo.  App.  634;  Jones  v.  Kilgore,  2  Rich.  Eq.  63; 
McDaniel  v.  Barnes,  5  Bush,  183;  Bell  &  C.  Co.  v.  Kentucky  Glass  Works  Co. 
106  Ky.  7,  60  S.  W.  1092, — holding  that  equity  will  apply  payments  to  debt 
which  is  unsecured,  where  neither  debtor  nor  creditor  apply  the  payment. 

Cited  in  note  in  96  A.  S.  R.  56,  on  application  of  payment  by  court  as  be- 
tween unsecured  debts  and  debts  secured  by  lien  or  mortgage. 
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20  AM.  DEC.  211,  BUTIiBR  t.  SOOFIBIiD,  4  J.  J.  MARSH.  189. 
Validity  of  promise  to  malce  gift. 

Cited  in  Hogue  v.  Bierne,  4  W.  Va.  658,  holding  promise  to  make  gift  in  future 
of  no  legal  validity. 

Cited  in  reference  notes  in  32  A.  D.  266,  on  delivery  as  essential  to  gift;  ifi 
A.  D.  325,  on  necessity  of  delivery  to  validity  of  gift. 

Cited  in  notes  in  21  L.R.A.  6$)3.  on  undelivered  transfer  of  property  as  a  gift 
by  unsealed  instrument ;  21  L.KA.  694,  on  undelivered  transfer  of  property  as  a 
gift  by  sealed  instrument. 

20  AM.  DEC.  218,  POTTS  v.  COM.  4  J.  J.  MARSH.  202. 
Power  of  sheriff  to  release  goods  after  levy. 

Cited  in  Wadsworth  v.  Walliker,  45  Iowa,  394,  24  A.  R.  788,  holding  oflBcer 
may  at  his  peril  release  property  after  levy  on  claim  of  third  party. 

Cited  in  reference  note  in  36  A.  D.  672,  on  refusal  to  sell  where  property  difl* 
covered  to  be  exempt  after  levy. 
liiability  of  sheriff  and  sureties  on  official  bond. 

Cited  in  State  use  of  Hannibal  &  St.  J.  R.  Co.  v.  Schacklett,  37  Mo.  280,  hold- 
ing securities  on  sheriff's  bond  liable  for  his  seizure  of  property  for  tax  iDegally 
assessed;  Taylor  v.  Johnson,  17  Ga.  521,  holding  sheriff  may  show  facts  mitigat- 
ing damages  in  action  on  his  bond. 

Cited  in  reference  note  in  50  A.  D.  242,  on  right  to  show  lien  on  property  suffi- 
cient to  absorb  it  in  action  against  sheriff  for  not  selling. 
Measure  of  damages  for  officer's  failure  to  sell. 

Cited  in  reference  note  in  25  A.  D.  62,  on  measure  of  damages  for  sheriff's 
neglect  to  sell  under  execution. 

20  AM.  DEC.  216,  STEPHENS  T.  VAU6HAN,  4  J.  J.  MARSH.  206. 
Excuse  for  nonperformance  of  contract. 

Cited  in  reference  notes  in  31  A.  D.  707,  on  what  will  excuse  performance  of 
express  covenant;  71  A.  D.  166,  as  to  whether  act  of  God  excuses  performance  of 
contract;   68  A.  D.  375,  on  act  of  God  as  excuse  for  nonperformance  of  con- 
tract. 
Delivery  of  property  to  rightful  owner  by  bailee. 

Cited  in  Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Moline  Plow  Co.  13  Ind.  App.  225, 
41  N.  E.  480,  holding  bailee  may  show  that  he  has  in  good  faith  or  by  legal 
process  yielded  possession  to  the  rightful  owner;  Poole  v.  Adkisson,  1  Dana,  110 
(dissenting  opinion),  on  estoppel  of  bailee  from  denying  bailor's  title. 
Estoppel  of  bailee. 

Cited  in  reference  notes  in  99  A.  D.  514;  37  A.  D.  430, — on  bailee's  right  to 
deny  bailor's  title;  118  A.  S.  R.  145,  on  estoppel  of  bailee  to  deny  his  bailor's 
right. 

20  AM.  DEC.  218,  FORSYTHE  ▼.  ElililS,  4  J.  J.  MARSH.  298. 
liiability  for  unauthorized  acts  of  sheriff. 

Cited  in  reference  notes  in  61  A.  D.  565,  on  liability  of  sheriff  for  his  own  acts; 
24  A.  S.  R.  747,  on  officer  making  wrongful  levy  as  trespasser;  18  A.  S.  R.  289, 
as  to  whether  sheriff's  bond  increases  his  liability. 
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Cited  in  note  in  39  A.  D.  512,  on  sherifTs  liability  for  levying  on  stranger** 
goodB. 
—  lilabillty  for  act  of  deputy. 

Cited  in  reference  notes  in  36  A.  D.  721;  61  A.  D.  665;  99  A.  D.  561,— on 
officer's  liability  for  acts  of  deputy;  41  A.  D.  683,  on  sheriff's  liability  for  dep- 
uty's acts  and  defaults;   33  A.   D.  224,  on  sheriff's  liability   for   his   deputy's 
torts;  41  A.  D.  296,  on  liability  of  sheriff  for  misconduct  of  deputy. 
<— lilabillty  of  sureties. 

Cited  in  State  use  of  Hannibal  k  St.  J.  R.  Co.  y.  Schacklett,  37  Mo.  280,  hold- 
ing sheriff's  bondsmen  liable  for  his  seizure  of  property  to  enforce  payment  of 
tax  on  property  not  subject  to  taxation;  State  ex  rel.  Brennan  v.  Dierker,  101 
Mo.  App.  636,  74  S.  W.  153,  holding  sheriff's  bondsmen  not  liable  for  unlawful 
arrest  by  him  without  warrant;  Chandler  v.  Rutherford,  43  C.  C.  A.  218,  101 
Fed.  774,  holding  sureties  not  liable  for  acts  of  officer  done  under  color  of  office 
without  authority;  Walsh  v.  People,  6  111.  App.  204;  Hill  v.  Ragland,  114  Ky. 
209,  70  S.  W.  634;  State  use  of  Gates  t.  Fitzpatrick,  64  Mo.  185;  People  ex  rel. 
Kellogg  V.  Schuyler,  4  N.  Y.  173;  State  use  of  Story  v.  Jennings,  4  Ohio  St.  418; 
Holliman  y.  Carroll,  27  Tex.  23,  84  A.  D.  606;  Sangster  v.  Com.  17  Gratt.  124; 
Bishop  V.  McGillis,  80  Wis.  576,  27  A.  S.  R.  63,  50  N.  W.  779;  Van  Pelt  v. 
Littler,  14  Cal.  194, — ^holding  officer  liable  on  official  bond  for  seizing  property  of 
one  person  under  writ  against  another;  Harrison  v.  Shanks,  13  Bush,  620,  holding 
sheriff  liable  to  real  owner  of  property  taken  on  execution  against  another  with- 
out bond  of  indemnity. 

Cited  in  reference  note  in  32  A.  S.  R.  262,  on  liability  of  sureties  for  unlawful 
leyy  by  sheriff. 

Denied  in  State,  Allen,  Prosecutor,  v.  Conover,  28  N.  J.  L.  224,  78  A.  D.  54, 
holding  sheriff's  bondsmen  not  liable  for  his  seizure  of  property  of  one  under 
execution  against  another. 
Implied  warranty  on  sale  of  chattel. 

Cited  ^1  notes  in  54  A.  D.  505 ;  23  E.  R.  C.  207,— on  implied  warranty  of  title 
on  sale  of  chattel. 
Caveat  emptor  applied  to  Judicial  sales. 

Cited  in  Worthy  y.  Johnson,  8  Ga.  236,  52  A.  D.  399,  holding  that  the  rule  of 
caveat  emptor  applies  to  judicial  sales;  Ricks  y.  Dillahunty,  8  Port.  (Ala.)  134, 
holding  sale  by  trustee  does  not  imply  warranty  of  title  in  absence  of  fraud  or 
gross  negligence;  Griffin  y.  Pickett,  6  J.  J.  Marsh.  388,  on  grounds  for  enforcing 
amount  of  sale  bond. 
Compensation  for  property  taken. 

Cited  in  reference  notes  in  36  A.  D.  385,  on  compensation  for  exercise  of  right 
of  eminent  domain;  74  A.  D.  555,  on  legislative  power  to  take  private  property 
for  public  use  without  compensation;  26  A.  D.  644,  on  duty  of  legislature  to 
provide  for  compensation  to  owners  of  property  appropriated  to  public  use. 

Cited  in  note  in  22  A.  D.  756,  on  eminent  domain. 

20  AM.  DEO.  228,  MONTGOMEaiY  v.  HOUSTON,  4  J.  J.  MARSH.  488. 
Recovery  of  damages  for  void  injunction. 

See  Markv.  Hyatt,  135  N.  Y.  306,  18  L.R.A.  275,  31  N.  E.  1099,  holding  dam- 
ages  from  obedience  of  injunction  which  is  utterly  void,  and  under  which  no  action 
had  been  taken  by  plaintiff,  not  recoverable. 


Digitized  by 


Google 


20  AM.  DEC]  NOTES  ON  AMERICAN  DECISIONS.  842 

20  AM.  DEO.  226,  MARTIN  t.  BlilGHT,  4  J.  J.  MARSH.  491. 
Rights  of  vendor  nnder  judicial  sale. 

Cited  in  Langhorne  v.  Payne,  14  B.  Mon.  624,  holding  mortgagor  agreeing  that 
representatiye  of  mortgagee  purchase  on  foreclosure  and  resell  to  pay  debt  en- 
titled to  decree  for  lands  remaining  after  payment. 

Cited  in  reference  notes  in  34  A.  D.  204,  as  to  when  sheriff's  sales  will  be  set 
aside;  83  A.  D.  227,  on  effect  of  fraud  in  execution  sale;  53  A.  D.  073,  on  va- 
lidity of  execution  sale  without  bidders  or  bystanders. 
~  Effect  of  preventing  competition. 

Cited  in  Stuart  v.  Brown,  135  Ind.  232,  34  N.  E.  976,  holding  fraud  by  pur- 
chaser at  judicial  sale  tending  to  prevent  competition  ground  for  setting  it 
aside;  Arnold  v.  Cord,  16  Ind.  177,  holding  that  purchaser  at  sheriff's  sale  pre- 
venting attendance  of  other  bidders  by  fraud,  not  entitled  to  hold  land  pur- 
chased. 

Cited  in  reference  notes  in  20  A.  D.  136,  on  effect  of  fraudulent  prevention  of 
competition  at  execution  sale;  49  A.  D.  392,  on  effect  of  acts  discouraging  or 
preventing  competition  at  execution  sale. 

Cited  in  note  in  20  L.R.A.  549,  on  effect  of  preventing  or  checking  bids  on 
validity  of  sale  at  auction. 

20  AM.  DEO.  229,  CliARKSON  v.  WHITE,  4  J.  J.  MARSH.  529. 
Nature  of  act  of  Issuing  execution . 

Cited  in  reference  notes  in  37  A.  D.  707,  on  issuance  of  writ  of  execution  as 
ministerial  act;   65  A.  D.  94,  on  execution  followiiig  judgment  as  matter  of 
course. 
Ratification  of  execution. 

Cited  in  Lerch  v.  Gallup,  67  Cal.  695,  8  Pac.  322,  holding  receipt  of  money  hf 
judgment  creditor  ratification  of  execution  issued  without  his  authority. 

Cited  in  reference  note  in  79  A.  D.  463,  on  creditor's  ratification  of  clerk's 
unauthorized  issuance  of  execution  as  making  it  valid. 
Injunction  against  execution  sale. 

Cited  in  note  in  30  L.R.A.  136,  on  irregularities  as  to  conditions  precedent  to 
execution  as  ground  for  injunction  against  sale  thereunder. 

20  AM.  DEC.  230,  HUGHES  T.  EASTEN,  4  J.  J.  MARSH.  572. 
Delivery  of  deeds. 

Cited  in  Miller  v.  Physick,  24  Ark.  244,  holding  deed  executed  by  several  and 
found  among  papers  of  one  obligor  after  his  death  and  delivered  to  obligee  bj 
stranger,  not  binding;  Hulick  v.  Scovil,  9  111.  159,  holding  procuring  of  deed  from 
auditor  by  third  party  without  authority  of  grantee  not  sufficient  delivery; 
Stokes  V.  Anderson,  118  Ind.  533,  4  L.R.A.  813,  21  N.  E.  331,  holding  signing 
deed  and  leaving  it  on  table  from  which  it  was  taken  by  grantee  not  sufficieBt 
delivery;  Bimnell  v.  Bunnell,  111  Ky.  566,  64  S.  W.  420,  holding  delivery  of  deed 
may  be  shown  by  acts  or  words  or  both  combined;  Hibberd  v.  Smith,  67  Cal.  547, 
56  A.  R.  726,  4  Pac.  473,  holding  delivery  and  acceptance  of  a  deed  essential  to 
its  validity. 

Cited  in  reference  notes  in  22  A.  D.  563,  on  what  constitutes  delivery  of  deed; 
39  A.  S.  R.  73,  on  necessity  for  delivery  of  deed;  44  A.  D.  707,  on  necessity  and 
sufficiency  of  delivery  of  deed;  56  A.  D.  442,  on  acts,  etc.,  from  which  delivery 
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<of  deed  may  be  inferred ;  52  A.  D.  563,  on  inference  of  delivery  from  acts  without 
irorda,  or  from  words  without  acts,  or  from  both  combined. 

Cited  in  notes  in  53  A.  S.  R.  632,  on  delivery  of  deed;  66  A.  D.  412,  on  in- 
validity of  deed  for  want  of  delivery. 

Parol  evidence  as  to  writing* 

Cited  in  reference  notes  In  67  A.  D.  300,  on  secondary  evidence  of  writing; 
44  A.  D.  83,  on  parol  evidence  of  contents  of  written  instruments;  22  A.  D.  179. 
on  parol  evidence  of  contents  of  lost  writing;  66  A.  D.  107,  om  secondary  evidence 
of  contents  of  lost  instruments. 

20  AM.  DEC.  2S2,  SHAIN  T.  MARKHAM,  4  J.  J.  MARSH.  578. 
•Justifiable  assanlt. 

Cited  in  Brubaker  v.  Paul,  7  Dana,  428,  32  A.  D.  Ill,  holding  wounding  justifi- 
able in  repelling  an  assault  by  one  obstructing  a  navigable  stream. 

Cited  in  reference  notes  in  26  A.  D.  191)  as  to  when  assault  and  battery  is 
justifiable;  56  A.  D.  206,  as  to  when  assault  to  prevent  trespass  is  justifiable; 
61  A.  D.  414,  on  what  will  sustain  plea  of  justification  in  action  for  assault  and 
battery ;  38  A.  D.  720,  on  resistance  by  plaintiff  to  abatement  of  nuisance  as  jus- 
tificatiim  for  assault  by  defendant;  24  A.  D.  649,  on  right  to  commit  assault 
and  battery  in  defending  one's  possession. 

Cited  in  note  in  82  A.  D.  674,  on  degree  of  force  which  is  justifiable  to  defend 
one's  property, 

20  AM.  DBC.  2S7,  BOSTICK  v.  KBIZER,  4  J.  J.  MARSH.  597. 
THiat  property  subject  to  debts. 

Cited  in  Ketcham  v.  State,  12  Ind.  620,  holding  land  dedicated  to  city  as 
market  not  subject  to  sale  <m  execution  against  the  city;  Houghton  v.  Daven- 
port, 74  Me.  590,  holding  trust  property  not  liable  for  debt  of  trustee  though  held 
and  recorded  in  his  name;  Bowen  v.  Lansing,  129  Mich.  117,  95  A.  S.  R.  427,  57 
L.R.A.  643,  88  N.  W.  384,  holding  intestate's  interest  in  realty  sold  on  contract 
not  subject  to  debt  of  heir. 

Cited  in  reference  notes  in  24  A.  D.  436;  26  A.  D.  231,— on  property  subject  to 
execution;  62  A.  S.  R.  886,  on  issue  of  execution  against  judgment  debtor  in 
another  capacity;  71  A.  S.  R.  588,  on  liability  of  trust  property  to  execution; 
40  A.  D.  622,  on  trust  property  as  subject  to  execution  against  trustee. 
Cbange  of  possession  on  transfer  of  property. 

Cited  in  reference  notes  in  47  A.  S.  387,  on  delivery  to  pass  title  to  chattel; 
49  A.  D.  65,  on  possession  by  vendor  after  sale  as  evidence  of  fraud. 
Presence  of  property  at  judicial  sale. 

Cited  in  Hannah  v.  Carrington,  18  Ark.  85,  holding  objection  that  property 
was  not  present  at  trust  sale  not  available  to  stranger;   Jones  v.  Portsmouth 
A  C.  R.  Co.  32  N.  H.  544,  holding  sale  of  shares  ol  stock  by  officer  on  execution 
without  knowing  quantity  invalid. 
Power  of  trustee  to  bind  trust  estate. 

Cited  in  Owen  v.  Reed,  27  Ark.  122,  holding  trustee  unable  to  bind  estate  be- 
yond authority  given  by  instrument  creating  the  trust. 

20  AM.  DEO.  241,  CAMPBEIili  v.  WHITTINGHAM,  6  J.  J.  MARSH.  96. 

Rights  of  vendee  generally. 

Cited  in  note  in  12  LJLA.  246,  on  rights  and  remedies  of  vendee  in  contract 
of  sale  of  land. 
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Defect  in  title  as  ground  for  rescission. 

Cited  in  English  v.  Thomasson,  82  Ky.  280;  Campbell  v.  Medbury,  5  Bias.  33^ 
Fed.  Cas.  No.  2,365, — holding  defect  in  title  of  grantor  no  defense  by  grantee  in 
undisturbed  possession  to  suit  for  purchase  price  in  absence  of  fraud. 
Misrepresentation  as  ^ound  for  rescission  or  damages. 

Cited  in  Cullum  v.  Branch  Bank,  4  Ala.  21,  37  A.  D.  725,  holding  purchaser 
entitled  to  rescission  upon  eviction  under  encumbrance  unknown  to  him  at  time 
of  purchase;  Yeates  v.  Pryor,  11  Ark.  68,  holding  vendee  may  rescind  whole  con- 
tract for  vendor's  inability  to  convey  a  considerable  portion  of  the  land;  Upshaw 
V.  Debow,  7  Bush,  442,  holding  fraudulent  misrepresentation  of  quantity  of  land 
sold  ground  for  rescission  by  vendee;  Kiefer  v.  Rogers,  19  Minn.  32,  GiL  14,  hold- 
ing grossly  negligent  misrepresentation  by  vendor  of  amount  of  encumbrance  on 
land  ground  for  rescission  by  vendee;  Harvey  v.  Smith,  17  Ind.  272,  holding 
fraudulent  representations  on  sale  of  newspapers  as  to  number  of  subscribers 
ground  for  damages. 

Cited  in  reference  notes  in  84  A.  S.  R.  814,  on  fraudulent  representations  as  to 
title  to  land;  35  A.  D.  408,  on  fraudulent  representation  as  to  title  to  land  ren- 
dering person  making  it  responsible;  68  A.  D.  120,  on  vendee's  right  to  equitable 
relief  frcMn  vendor's  concealment  or  misrepresentation  as  to  title  to  land;  27 
A.  D.  550,  on  suppression  of  the  truth  or  expression  of  untruth  as  ground  for 
rescission. 

Cited  in  note  in  37  L.R.A.  604,  on  what  diligence  is  required  as  to  searching 
title  and  records  by  one  to  whom  fraudulent  representations  are  made  to  effect 
contract. 

aO  AM.  DEO.  248,  liUNSFORD  ▼.  TURNER,  6  J.  J.  MARSH.  104. 
Estoppel  of  tenant. 

Cited  in  reference  notes  in  22  A.  D.  563;  27  A.  D.  466, — on  estoppel  of  tenant 
to  deny  landlord's  title;  39  A.  D.  334,  on  tenant's  right  to  dispute  landlord's 
title  during  tenancy;  50  A.  D.  791,  on  eviction  of  tenant  by  title  paramoimt. 

Cited  in  notes  in  21  L.  ed.  U.  S.  780,  on  right  of  tenant  to  dispute  landlord's 
title;    69  A.  D.  511,  as  to  when  tenant  can  dispute   landlord's   title;   89  A 
S.  R.  99,  on  effect  of  eviction  by  paramount  title  to  remove  estoppel  of  tenant 
to  deny  landlord's  title. 
Acquisition  of  title  by  tenant. 

Cited  in  Hodges  v.  Shields,  18  B.  Mon.  828,  holding  that  tenant  may  acquire 
title  on  entire  failure  of  title  in  landlord;  Stout  v.  Merrill,  35  Iowa,  47,  holding 
tenant  of  one  holding  under  tax  deeds  cannot  acquire  interest  of  heir  having  right 
to  redeem. 

Cited  in  note  in  120  A.  S.  R.  58,  on  acquisition  of  adverse  title  as  defense  in 
action  for  unlawful  detainer. 
Right  of  tenant  to  attorn  to  another. 

Cited  in  Roe  v.  Doe,  48  Ga.  165,  15  A.  R.  656,  holding  tenant  under  land 
contract  may  attorn  to  purchaser  under  execution  sale  against  landlord;  George 
V.  Putney,  4  Cush.  351,  50  A.  D.  788,  holding  tenant  may  attorn  to  judgment 
creditor  of  landlord  who  threatens  to  oust  him  under  title  acquired  by  execution; 
Merryman  v.  Bourne,  9  Wall.  592,  19  L.  ed.  083,  holding  that  tenant  may 
attorn  to  one  threatening  suit  upon  a  paramount  title;  Stridde  v.  Saroni,  21 
Wis.  174,  holding  upon  judgment  in  ejectment  against  tenant  he  may  attorn 
to  plaintiff  though  he  failed  to  notify  his  lessor. 

Cited  in  note  in  89  A.  S.  R.  105,  on  validity  of  attornment  to  stranj^r. 
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Effect  on  landlord  of  ejectment  against  tenant. 

Cited  in  Lowe  v.  Emerson,  48  111.  160,  holding  judgment  in  ejectment  against 
tenant  not  conclusive  against  landlord  who  was  not  notified. 
Parties  to  scire  facias  proceeding. 

Cited  in  notes  in  94  A.  D.  233,  on  parties  defendant  to  scire  facias  to  revive 
judgment;  122  A.  S.  R.  87,  on  joinder  of  new  parties  in  scire  facies;  122  A. 
8.  R.  89,  on  new  parties  against  whom  proceedings  by  scire  facias  must  be 
prosecuted. 

20  AM.  DEC.  251,  Mc6E£  ▼.  SODUSKY,  5  J.  J.  MARSH.  185. 
Eridence  of  character  in  action  for  slander. 

Cited  in  reference  note  in  24  A.  D.  105,  on  evidence  of  plaintiff's  character, 
rank,  and  condition. 

Cited  in  note  in  5  A.  R.  360,  on  the  admissibility  of  evidence  of  plaintiff's 
good  character  in  libel. 

Eridence  admissible  under  general  issne  in  slander. 

Cited  in  Harper  v.  Harper,  10  Bush,  447,  holding  evidence  of  truth  of  charge 
inadmissible  under  general  issue  in  action  for  slander. 

Cited  in  reference  note  in  24  A.  D.  104,  on  evidence  in  mitigation  under  general 
issue. 

SO  AM.  DEO.  265,  DANA  T.  Gllili,  6  J.  J.  MARSH.  242. 

Nonsuits. 

Cited  in  reference  note  in  34  A.  D.  98,  on  ground  of  compulsory  nonsuit. 
Effect  of  order  for  new  trial  on  payment  of  costs. 

Cited  in  Heffner  v.  Scranton,  27  Ohio  St.  579,  holding  order  for  new  trial 
on  payment  of  costs  is  not  conditioned  on  such  payment.  * 
Actions  between  partners. 

Cited  in  reference  notes  in  35  A.  D.  136,  on  right  to  sue  partner  at  law; 
69  A.  S.  R.  968,  on  right  of  action  on  covenant  in  partnership  articles. 

Cited  in  note  in  40  A.  S.  R.  574,  on  remedy  which  one  partner  has  by  suit 
or  action  against  another  after  dissolution. 

20  AM.  DEC.  260,  TOURNE  T.  IiEE,  8  BfART.  N.  S.  648. 
Authority  of  another  as  defense  to  trespass  or  replevin. 

Cited  in  Coco  v.  Hardie,  25  La.  Ann.  230,  holding  that  there  is  no  ground  for 
a  call  in  warranty  in  trespass;  Hood  v.  Stewart,  2  La.  Ann.  219,  holding  that 
agent  cannot  call  in  warranty  his  employer  in  defense  to  trespass. 

Cited  in  reference  notes  in  88  A.  D.  676,  on  right  to  plead  property  in  stranger 
in   replevin;   51  A.  D.  646,  on  title  in  stranger  being  no  defense  in  trespass 
quare  clausum  fregit. 
Police  power. 

Cited  in  Haigh  v.  Bell,  41  W.  Va.  19,  31  L.R.A.  131,  23  S.  E.  666,  holding 
act  preventing  hogs  from  running  at  large  valid  exercise  of  police  power. 

Cited  in  reference  note  in  90  A.  D.  283,  as  to  valid  exercise  of  police  power 
by  municipal  corporations. 
Municipal  power  over  nnisances. 

Cited  in  reference  notes  in  26  A.  D.  102,  on  remedies  for  public  nuisances; 
4  A.  S.  R.  256,  on  right  of  municipality  to  declare  what  is  a  nuisance;  22  A.  D. 
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425;    28   A.   D.    191,— on   power   of  municipal   corporation   to   declare   certain 
business  or  thing  a  nuisance. 

Cited  in  notes  in  40  A.  D.  344,  on  power  of  municipal  corporations  to  prohibit 
and  prevent  nuisances;  27  A.  D.  98,  on  power  of  municipal  corporations  to  remoTe 
nuisances  and  to  determine  what  is  a  nuisance;  39  L.R.A.  683,  on  municipal 
power  over  water  and  water  courses  as  nuisances;  39  L.R.A.  660,  on  municipal 
power  over  nuisances  consisting  of  obstructions  of  and  encroachments  on  street. 

20  AM.  DEC.  262,  MORGAN  t.  HIS  CREDITORS,  8  MART.  N.  S.  6ff. 
Rlshts  of  Individaal  and  partnership  creditors. 

Cited  in  Gueringer  v.  His  Creditors,  33  La.  Ann.  1279,  holding  that  wife  as 
individual  creditor  of  husband  cannot  compete  with  partnership  creditoi^  though 
other  copartner  had  retired;  Hagan  v.  Scott,  10  La,  345;  Arnold  v.  Earner, 
Freem.  Ch.  (Miss.)  509;  Wilder  v.  Keeler,  3  Paige,  167,  23  A.  D.  781,— holding 
that  individual  creditors  have  preference  in  individual  assets  over  partnership 
creditors;  Fowler  v.  Their  Creditors,  3  La.  Ann.  189,  holding  partnership  credit- 
ors participate  equally  by  statute  with  individual  creditors  in  individual  assets; 
Bernard  v.  Dufour,  17  La.  596,  holding  undivided  share  of  partner  in  realty  lia- 
ble to  claims  of  all  his  creditors  without  distinction;  Claiborne  v.  Creditors,  18 
La.  601,  holding  insurance  on  partnership  boat  a  fund  liable  first  to  partnership 
creditors;  Thomson  v.  Mylne,  11  Rob.  (La.)  349,  holding  balance  due  from  one 
member  of  particular  partnership  to  copartner  for  price  of  his  share  in  prop- 
erty not  a  partnership  debt. 

Cited  in  reference  notes  in  25  A.  D.  745,  on  liability  of  partnership  property; 
23  A.  D.  789,  on  relative  rights  of  partnership  and  individual  creditors;  47 
A.  D.  694,  on  priority  between  partnership  creditors  and  separate  creditors  of 
partners  as  to  partnership  property;  51  A.  D.  601,  on  partnership  property  being 
first  liable  for  partnership  debts;  33  A.  D.  617,  as  to  when  partnership  assets 
will  be  applied  to  debt  of  individual  partner;  85  A.  D.  642,  on  right  of  separate 
creditor  of  partnership  to  attach  and  sell  joint  property;  77  A.  D.  115,  116,  on 
rights  of  creditor  of  partnership  against  estate  of  deceased  partner. 

20  AM.  DEC.  266,  BOATNER  t.  VENTRESS,  8  MART.  N.  S.  644. 
Conclusiveness  of  decisions  of  refrlster  and   receiver  of  United   States 
Land  Office. 

Cited  in  Newport  v.  Cooper,  10  La.  155;  Boatner  v.  Scott,  1  Rob.  (La.)  646,— 
denying  power  of  register  and  receiver  of  United  States  Land  OflSce  to  revoke  or 
modify  their  decisions  regarding  conflicting  claims. 

Cited  in  reference  notes  in  99  A.  S.  R.  820,  on  conclusiveness  of  decisions  of  Land 
Department;  23  A.  D.  492;  36  A.  D.  536;  43  A.  D.  547;  49  A.  D.  Ill;  62  A  S. 
R.  219, — on  conclusiveness  of  actions  of  land  officers;  50  A.  S.  R.  684,  on  conclu- 
siveness of  decision  of  general  land  office  as  to  public  lands;  43  A.  S.  R.  186,  on 
collateral  attack  on  patent  to  public  land;  62  A.  D.  702,  on  conclusiveness  of 
decision  of  register  and  receiver  of  land  office;  36  A.  D.  681,  on  how  far  de- 
cisions of  register  and  receiver  of  United  States  Land  Office  are  final. 
Government  or  state  land  patent  as  evidence. 

Cited  in  Thomas  v.  Tumley,  3  Rob.  (La.)  206,  holding  that  in  controversies 
between  original  grantee  of  land  and  one  whose  title  has  been  confirmed  by  the 
Commissioners  of  the  United  States  the  certificate  of  the  latter  is  not  evidence; 
Grant  v.  Smith,  26  Mich.  201,  holding  patent  of  state  to  swamp  lands  admissible 
to  prove  title  of  patentee  in  action  of  trover  for  cutting  timber. 
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Rights  aoqnlred  by  donee  of  land  from  the  United  States. 

Cited  in  Higgins  y.  McMicken,  1  La.  63,  holding  that  donee  of  land  from  the 
United  States  takes  it  subject  to  all  conditions  affixed  by  the  donor. 
Effect  and  conclnslTeness  of  patent  to  land. 

Cited  in  reference  notes  in  39  A.  D.  616,  on  effect  of  patent  and  how  impeach- 
able; 61  A.  D.  597,  on  right  to  collaterally  impeach  patent  i'egular  on  its  face; 
22  A.  D.  764,  on  notice  by  recitals  in  patents  and  other  instruments. 
Right  to  recover  for  improvenients. 

Cited  in  reference  notes  in  21  A.  D.  410,  on  right  to  recover  for  improvements 
on  eviction;  9  A.  S.  R.  806,  on  allowance  for  improvements  in  action  for 
mesne  profits  against  bona  fide  possessor. 

Cited  in  note  in  81  A.  S.  R.  171,  on  what  are  betterments  and  when  allowance 
should  be  made  therefor. 

aO  AM.  DEO.  277,  BRADEN  v.  liOUISIANA  STATE  INS.  CO.  1  LA.  220. 
Mortgagee's  equitable  lien  on  insurance  money. 

Cited  in  Wheeler  v.  Factors  k  T.  Ins.  Co.  101  U.  S.  439,  26  L.  ed.  1066,  holding 
if  mortgagor  is  bound  to  insure  for  security  of  mortgagee  the  latter  has  an 
equitable  lien  on  money  due  imder  policy;  Howard  v.  Delgado,  67  C.  C.  A.  270, 
121  Fed.  26,  on  equitable  liens. 
Power  of  ageni  to  n&ak^  insurance  payable  to  self. 

Cited  in  Pritchett  v.  Mechanics'  k  T.  Ins.  Co.  27  La.  Ann.  626,  holding  one  tak- 
ing out  insurance  as  agent  for  another  cannot  direct  payment  to  himself. 

Cited  in  reference  note  in  29  A.  D.  667,  on  insurance  effected  by  agent  for 
insured. 
Action  by  agent. 

Cited  in  reference  note  in  26  A.  D.  216,  on  action  by  agent  in  his  own  name. 
Set-off. 

Cited  in  reference  note  in  27  A.  D.  131,  as  to  when  set-off  is  allowable. 

20  AM.  DEC.  279,  MAIjPIOA  v.  McKOWN,  1  liA.  248. 
What  law  governs  contracts. 

Cited  in  Curtis  v.  Leavitt,  16  N.  Y.  0,  holding  in  absence  of  special  provision 
agreements  are  governed  by  law  where  made;  Arayo  v.  Currell,  1  La.  628,  20 
A.  D.  286,  holding  law  of  place  where  contract  is  to  be  performed  governs  it; 
Keene  v.  lizardi,  6  La.  316,  26  A.  D.  478,  on  what  law  governs  liability  on 
contracts. 

Cited  in  reference  notes  in  31  A.  D.  270,  on  law  governing  contract;  30  A.  S. 
R.  828,  as  to  when  contract  is  governed  by  law  of  place  of  performance;  36  A.  D. 
366,  on  leaf  loot  as  determining  right  under  contract;  37  A.  D.  420,  on  what 
law  governs  validity  of  contract;  27  A.  D.  141,  on  law  governing  construction  of 
contract;  10  A.  S.  R.  698,  as  to  what  law  governs  the  construction  and  enforce- 
ment of  contracts;  26  A.  D.  491,  on  law  governing  interpretation,  construction, 
and  validity  of  contracts;  61  A.  D.  172,  on  rights  and  liabilities  of  parties  to  con- 
tract governed  by  law  of  plaoe  of  contract. 

Cited  in  notes  in  20  A.  D.  293,  on  law  governing  contract;  6  E.  R.  C.  888, 
on  what  law  governs  contract  of  affreightment;  99  A.  D.  670,  as  to  where  con- 
tract made  by  agent  is  deemed  to  have  been  made. 

Denied  in  Pope  v.  Nickerson,  3  Story,  466,  Fed.  Cas.  No.  11,274,  holding 
liability  of  shipowners  governed  by  law  where  they  reside. 
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Existence  of  oommon  law. 

Cited  in  Heir  y.  Johnson,  11  Colo.  393,  18  Pac.  342,  holding  English  eommoa 
law.  in  force  in  Colorado  only  as  adopted  by  statute. 
Presnmption  as  to  foreign  law. 

Cited  in  reference  note  in  33  A.  S.  R.  64,  on  presnmption  as  to  foreign  laws. 

Cited  in  note  in  113  A.  S.  R.  879,  on  presumption  as  to  existence  of  eonunon 
law  in  sister  state  or  foreign  country  which  was  populated  or  derived  from  a 
mother  country  in  which  common  law  did  not  obtain. 
^ndlclal  notice  of  foreign  law. 

Cited  in  Mexican  C.  R.  Co.  v.  Marshall,  34  C.  C.  A.  133,  91  Fed.  933,  holding 
eourts  of  Texas  will  take  judicial  notice  of  laws  of  Mexico  existing  before  their 
separation. 

Cited  in  note  in  67  L.RJL.  36,  on  judicial  cognizance  of  law  of  other  state. 
Proof  of  foreign  laws. 

Cited  in  Bonneau  v.  Poydras,  2  Rob.  (La.)  1 ;  Pecquet  ▼.  Pecquet,  17  La.  Ann. 
204, — ^holding  laws  of  France  must  be  proved  in  Louisiana;  Mexican  C.  R.  Co.  t. 
Glover,  46  C.  C.  A.  334,  107  Fed.  356;  Berluchaux  v.  Berluchaux,  7  La.  545,— on 
recognition  of  Spanish  law  in  Louisiana. 

Cited  in  note  in  113  A.  S.  R.  869,  on  foreign  laws  as  provable  facts. 
Liability  of  owner  or  master  of  vessel. 

Cited  in  The  Leonidas,  Olcott,  12,  Fed.  Cas.  No.  8,262,  holding  that  holder  of 
bill  of  lading  has  remedy  in  admiralty  against  master  or  personally  against 
■owners  or  in  rem  against  vessel  for  nondelivery  of  goods. 

Cited  in  reference  notes  in  35  A.  D.  244,  on  liability  of  owners  for  acts  of 
master;  25  A.  D.  199;  26  A.  D.  481, — on  liability  of  owner  for  tortious  acta 
of  master. 

Distinguished  in  Walker  v.  €k>slee,  11  La.  Ann.  389,  holding  delivery  of  effects 
of  deceased  passenger  to  agent  of  administrator  appointed  in  Massachuaetti 
before  curator  appointed  in  Louisiana  will  discharge  master. 

20  AM.  DBC.  284,  MACDONOUGH  t.  BLAM,  1  liA.  489. 
Jndlclal  sales. 

Cited  in  Dupre  v.  Thompson,  25  La.  Ann.  503  (dissenting  opinion),  on  pre- 
sumption of  validity  of  tax  sale;  Lannes  v.  Workingmen's  Bank,  29  La.  Ann. 
112,  holding  purchaser  at  tax  sale  holds  prima  facie  title  which  can  only  be 
attacked  directly;  M'Donough  v.  Gravier,  9  La.  531,  on  necessity  for  exact  de- 
scription of  land  sold  under  execution;  Nelson  v.  Kinney,  93  Tenn.  428,  25  S. 
W.  100,  on  conveyance  fraudulent  as  to  subsequent  debt;  Sampson  ▼.  Williamson, 
6  Tex.  102,  66  A.  D.  762,  on  what  constitutes  a  forced  sale. 

Cited  in  reference  notes  in  58  A.  8.  R.  231,  on  tax  sales  en  mas^e;  42  A.  D. 
484,  on  necessity  of  strict  compliance  with  statute  as  to  tax  sale. 

20  AM.  DBO.  285,  MORGAN  t.  THBIR  CRSDITOIIS,  1  liA.  527. 
Novation  of  negotiable  instmments. 

Cited  in  Exchange  k  Bkg.  Co.  v.  Walden,  15  La.  431,  holding  renewal  of  note 
secured  by  mortgage  without  surrender  of  old  no  novation. 

Cited  in  reference  notes  in  26  A.  D.  746,  on  novation;  25  A.  D.  181,  on  what 
•constitutes  a  novation ;  28  A.  D.  354,  on  discharge  of  surety  by  novation  between 
principal  and  creditor. 

Distinguished  in  Turner  v.  Lewis,  6  La.  Ann.  774,  holding  payments  between 
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parties  dealing  together  will  be  imputed  to  mercantile  account,  not  to  mort- 
gage note  held  by  creditor. 

Denied  in  Nightingale  v.  Chafee,  11  R.  I.  609,  23  A.  R.  531,  holding  note  given 
for  antecedent  debt  not  di0charge  unless  given  and  received  as  absolute  pay- 
ment. 

20  AM.  DEC.  286,  ARATO  y.  CURREIili,  1  liA.  528. 
What  law  governs  contracts. 

Cited  in  Keene  v.  Lizardi,  6  La.  315,  26  A.  D.  478,  on  what  law  governs  liabil- 
ity on  contracts;  llie  Brantford  City,  29  Fed.  373,  holding  stipulations  against 
carrier's  negligence  made  here  invalid  though  valid  by  law  of  ship's  flag;  Roths- 
child V.  Rochester  k  P.  R.  Co.  1  Pa.  Co.  Ct  620,  8  Sadler  (Pa.)  83,  4  Atl.  385, 
holding  corporation  consolidated  from  two  corporations  of  different  states  con- 
trolled by  law  where  acting. 

Cited  in  reference  notes  in  31  A.  D.  270,  on  law  governing  contract;  11  A.  S. 
R.  889,  on  conflict  of  laws  as  to  contract;  20  A.  D.  303;  27  A.  D.  141, — on  law 
governing  construction  of  contract;  30  A.  S.  R.  828,  as  to  when  contract  is  gov- 
erned by  law  of  place  of  performance;  89  A.  D.  406,  on  what  law  governs  car- 
rier's contract;  82  A.  D.  310,  on  nonenforcement  of  contract  made  elsewhere  for 
goods;  20  A.  D.  284,  on  law  governing  agent's  authority  to  bind  principal. 

Cited  in  note  in  63  A.  D.  643,  on  what  law  governs  contracts  of  shipmaster. 

Denied  in  Pope  v.  Nickerson,   3   Story,   465,   Fed.   Cas.   No.    11,274,   holding 
liability  of  shipowners  governed  by  law  where  they  reside. 
lilabillty  of  principal  for  acts  of  agent. 

Cited  in  Block  v.  Bannerman,  10  La.  Ann.  1,  holding  owners  of  vessel  liable 
for  torts  of  master  committed  within  scope  of  his  authority;  The  Leonidas,  01- 
cott,  12,  Fed.  Cas.  No.  8,262,  holding  that  holder  of  bill  of  lading  has  remedy  in 
admiralty  against  the  master  or  personally  against  owners  or  in  rem  against 
vessel  for  nondelivery  of  goods;  Farrar  v.  Duncan,  29  La.  Ann.  126,  holding  prin- 
cipal bound  by  contract  made  by  agent  necessary  to  carry  out  objects  of  agency ; 
Fellows  V.  High,  7  La.  Ann.  451  (dissenting  opinion),  on  liability  of  vessel  own- 
ers for  misconduct  of  master  to  passenger. 

Cited  in  reference  notes  in  35  A.  D.  244,  on  liability  of  owners  for  acts  of 
master;  25  A.  D.  199,  on  owner's  liability  for  tortious  acts  of  master. 
Proof  of  foreign  laws. 

Cited  in  Routh  v.  Agricultural  Bank,  12  Smedes  &  M.  161,  holding  one  desir- 
ing to  take  advantage  of  law  of  another  state  must  prove  it;  Norris  v.  Harris, 
15  Cal.  226,  holding  laws  of  other  states  are  to  be  proved  same  as  other  facts; 
Bradley  v.  Mutual  Ben.  L.  Ins.  Co.  3  Lans.  341,  holding  law  of  another  state 
presumed  same  as  law  of  forum  unless  contrary  shown;   Graham  v.  Williams, 

21  La.  Ann.  594,  holding  after  recognizing  law  of  another  state  it  will  be  pre- 
sumed to  exist  until  contrary  is  proved;  Herr  v.  Johnson,  11  Colo.  393,  18  Pac. 
342,  holding  English  common  law  in  force  in  Colorado  only  as  adopted  by 
statute;  Stokes  v.  Mackin,  62  Barb.  145,  holding  common  law  presumed  to  pre- 
vail in  England  until  contrary  shown;  Pecquet  v.  Pecquet,  17  La.  Ann.  204, 
holding  laws  of  France  must  be  proved  in  Louisiana;  Berluchaux  v.  Berluchaux, 
7  La.  545,  on  recognition  of  Spanish  law  in  Louisiana. 

Cited  in  reference  note  in  37  A.  D.  84,  on  what  falls  within  judicial  notice. 
Cited  in  note  in  89  A.  D.  675,  on  judicial  notice  of  laws  of  mother  state  or 
country. 

Am.  Dec.  Vol.  1X1.-54. 
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20  AM.  D£C.  294,  POIilCB  JURY  T.  HAW,  2  IjA.  41. 

Officers  de  facto. 

Cited  in  reference  notes  in  42  A.  D.  148;  44  A.  D.  321, — on  officers  ds  facto; 
90  A.  D.  407,  as  to  who  are  officers  de  facto;  38  A.  D.  106,  on  extent  of  validitj 
of  acts  of  officer  de  facto. 

Cited  in  note  in  25  L.  ed.  U.  8.  314,  on  validity  of  acts  of  officer  de  facto, 

liiability  of  official  snretles. 

Cited  in  Parker  v.  Bradley,  2  Hill,  584,  on  liability  of  sureties. 

Cited  in  notes  in  23  A.  D.  521,  on  effect  of  sureties  signing  sheriflTs  bond; 
45  L.R.A.  338,  on  conditional  execution  of  collector's  bonds  under  parol  agree- 
ment not  to  take  effect  until  signed  by  others. 

—  Effect  of  irregalarities. 

Cited  in  State  v.  Winfree,  12  La.  Ann.  643,  holding  parties  signing  bond 
impliedly  waive  defects  in  its  form;  Blanchard  v.  Gloyd,  7  Rob.  (La.)  542,  hold- 
ing error  in  filling  in  date  of  judgment  no  defense  for  surety  on  appeal  bond; 
McGuire  v.  Bry,  3  Rob.  (La.)  196,  holding  sureties  on  sheriff's  bond  for  col- 
lection of  taxes  cannot  contest  legality  of  assessment  in  suit  for  default  in 
taxes  collected. 

—  Official  incapacity  of  principal. 

Cited  in  State  v.  Hayes,  7  La.  Ann.  118,  holding  sureties  of  one  acting  as  tax 
collector,  though  ineligible,  liable  for  his  default;  State  v.  Dunn,  11  La.  Ann. 
549,  holding  sureties  cannot  plead  ignorance  of  sherifi^s  defalcation  at  time  tliey 
sign  bond;  Lafayette  Parish  v.  Judice,  39  La.  Ann.  896,  2  So.  792,  holding  sure- 
ties on  officer's  bond  estopped  from  denying  his  official  capacity;  Lyon  Bros.  & 
Co.  V.  Stem,  Kenney  &  Boze,  110  La.  473,  34  So.  641,  holding  surety  on  bond  of 
corporation  cannot  deny  its  power  to  perform  acts  bond  provides  for. 
Release  of  sureties. 

Cited  in  reference  notes  in  29  A.  D.  225,  on  what  acts  of  creditor  discharge 
surety;  31  A.  S.  R.  738,  on  release  of  surety  by  indulgence  to  principal;  22  A. 
D.  191,  on  release  of  surety  by  failure  to  sue  principal. 

Cited  in  note  in  23  A.  D.  197,  on  discharge  of  surety  by  forbearance,  laches,, 
or  indulgence  as  to  principal. 
Statute  creating  mortgage  on  estates  of  officers. 

Cited  in  Cain  v.  Bouligny,  7  Rob.   (La.)    159,  holding  statute  creating  mort- 
gage on  estates  of  sheriff  not  applicable  to  marshals. 
Contradiction  of  Judicial  record  by  parol. 

Cited  in  Henderson  v.  Walmsly,  23  La.  Ann.  562,  holding  parol  evidence  in- 
admissible to  contradict  judicial  record  except  for  fraud. 

20  AM.  DEC.  297,  HUDSON  v.  DANGERFIEIiD,  2  liA.  6S. 

Issuance  of  two  executions  at  same  time. 

Cited  in  State  v.  Probate  Juflge,  3  Rob.  (La.)  365,  holding  second  fi.  fa.  cannot 
be  issued  on  judgment  till  first  is  returned. 

Cited  in  reference  note  in  22  A.  D.  729,  on  right  to  issue  two  executions  at  the 
same  time  on  the  same  judgment. 
Irregularities  as  ground  for  injunction. 

Cited  in  Hatch  v.  City  Bank,  1  Rob.  (La.)  470,  denying  injunction  for 
irregularity  without  showing  injury  or  apprehension  of  injury;   Calderwood  v. 
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PrevoBt,  9  Rob.  (La.)  182,  denying  injunction  to  execution  debtor  because  sheriff 
advertised  property  without  first  taking  possession;  Williams  v.  Douglass,  47  La. 
Ann.  1277,  17  So.  806,  holding  alleged  premature  issuance  of  writ  of  seizure  and 
sale  not  ground  for  injunction;  Dupre  v.  EUtyes,  23  La.  Ann.  660,  denying  in- 
junction against  sale  of  property  under  execution  for  misdescriptions  which  could 
not  have  deceived  debtor ;  Reboul  v.  Behrens,  6  La.  79,  on  dissolution  of  injunction 
for  insufficiency  of  affidavit. 

Distinguished  in  Spreyer  v.  Miller,  108  La.  204,  61  LJRJL.  781,  32  So.  624,  hold- 
ing omission  of  amount  from  injunction  bond  ground  for  dissolution. 

30  AM.  DBO.  399,  TOWN  v.  MORGAN,  3  LA.  113. 
liAw  goTerning  conditional  obligations. 

Cited  in  United  States  ex  rel.  Qaines  v.  New  Orleans,  17  Fed.  483,  holding 
conditional  obligations  governed  by  law  when  contracted,  not  when  condition 
happens. 

Rights  of  partnership  creditors  to  indlvldnal  assets. 

Cited  in  Flower  v.  His  Creditors,  3  La.  Ann.  189;  Gueringer  v.  His  Creditors, 
33  La.  Ann.  1279,— on  right  of  partnership  creditors  to  share  in  individual 
assets. 

30  AM.  DEO.  800,  CLAGUE  v.  CREDITORS,  3  LA.  114. 
Usury. 

Cited  in  Rosenda  v.  Zabriskie,  4  Rob.  (La.)  493;  Baker  v.  Garlick,  9  Rob. 
(La.)  125;  Missouri,  K.  &  T.  Trust  Co.  v.  Krumseig,  23  C.  C.  A.  1,  40  U.  S.  App. 
620,  77  Fed.  32, — ^holding  courts  will  not  permit  a  device  adopted  to  avoid  usury 
law;  State  ex  rel.  Ornstine  v.  Cary,  126  Wis.  135,  11  L.R.A.(N.S.)  174,  105  N.  W. 
792,  holding  statute  making  usury  a  misdemeanor  valid  exercise  of  police  power. 

Cited  in  reference  notes  in  66  A.  D.  77,  on  loss  imposed  on  borrower  in  addition 
to  amount  lent  and  lawful  interest  as  usury;  78  A.  D.  466,  on  effect  of  contract 
causing  loss  to  borrower  in  addition  to  lawful  interest  as  usurious. 

Cited  in  notes  in  55  A.  D.  394,  on  usury  in  exchange  of  choses  in  action;  53 
L.R.A.  464,  on  validity  of  life  insurance  to  secure  usurious  debt  to  insurer. 

Conflict  of  laws.' 

Cited  in  reference  note  in  70  A.  D.  85,  on  leso  loci  contractus  governing  con- 
struction of  contracts. 

—  As  to  usury. 

Cited  in  reference  note  in  30  A.  S.  R.  598,  on  law  governing  usurious  contracts. 

Cited  in  notes  in  46  A.  S.  R.  201,  on  conflict  of  laws  as  to  usury;  55  A.  D.  391, 
as  to  what  law  governs  usurious  contracts;  62  L.R.A.  42,  on  effect  of  penal  or 
remedial  character  of  foreign  statute  as  to  usury. 

30  AM.  DEC.  S04,  BULIjARD  y.  HINKIjEY,  6  ME.  389. 
Effect  of  fraudulent  mortgage. 

Cited  in  reference  note  in  22  A.  S.  R.  781,  on  effect  of  fraudulent  mortgage  as 
against  creditors  of  mortgagor. 
Sale  of  equity  In  real  estate. 

Cited  in  Freeland  v.  Freeland,  102  Mass.  476,  holding  an  assignee  in  insolvency 
may  treat  conveyance  by  debtor  as  void  and  sell  his  interest  without  first  suing 
to  set  it  aside;  Bartlett  v.  Steams,  73  Me.  17,  holding  sale  on  execution  for  gross 
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Bum  of  equity  of  redemption  under  two  mortgages  on  same  property  not  void  as 
joint  sale  of  two  equities;  Brown  v.  Snell,  46  Me.  490,  holding  sale  of  equitable 
right  to  redeem,  if  mortgage  paid  before  sale,  passes  nothing;  Russell  v.  Dudley, 
3  Met.  147,  holding  purchaser  on  execution  of  equity  of  redemption  cannot  prove 
mortgage  fraudulent  and  hold  in  fee;  Crane  v.  Guthrie,  47  Iowa,  542,  holding  that 
nothing  passes  by  sale  under  order  of  equitable  interest  in  realty  when  intemt 
was  absolute. 

20  AM.  DEC.  S09,  CliARK  y.  FOXCROFT,  6  BIB.  296. 
liiability  of  officer  in  execution  of  process. 

Cited  in  Willard  v.  Whitney,  40  Me.  235,  holding  officer  cannot  impeach  judg- 
ment to  lessen  his  liability  for  not  keeping  property  attached;  Dyer  v.  Tilton,  71 
Me.  413,  holding  that  deputy  acted  under  direction  of  plaintiff  is  defense  by  sheriff 
for  not  arresting  defendant;  People  use  of  Whipple  v.  Dumpley,  2  Mich.  N.  P.  197, 
holding  in  action  against  sheriff  and  sureties  for  nonreturn  of  execution  irregu- 
larities in  judgment  less  than  jurisdictional  defect  no  defense;  Forrist  v.  Leavitt, 
52  N.  H.  481,  holding  officer  justified  in  making  arrest  under  verbal  warrant  of 
justice  though  latter  acted  in  bad  faith. 

Cited  in  note  in  21  A.  D.  208,  on  waiver  by  officer  of  benefit  of  process  regular 
on  its  face. 

Frandalent  conyeyance  as  defense  to  levying  officer. 

Cited  in  note  in  95  A.  S.  R.  124,  on  fraudulent  conveyance  as  defense  to  sheriffs^ 
constables,  and  marshals  seizing  property  of  third  pttson. 
Necessity  for  retnrn  of  legal  process. 

Cited  in  Fletcher  v.  Wrighton,  184  Mass.  547,  69  N.  E.  313,  holding  officer  can 
justify  conversion  by  execution  if  return  made  before  execution  offered  in  evi- 
dence; True  V.  Emery,  67  Me.  28,  holding  return  of  execution  upon  which  equity 
was  sold  not  necessary  to  validity  of  sale  against  subsequent  purchaser;  Womack 
V.  Bird,  63  Ala.  500,  holding  defendant  in  trespass  justifying  under  mesne  process 
after  return  day  must  show  return  or  excuse  for  failure. 

Effect  of  Irregularities  in  Judicial  sales. 

Cited  in  May  v.  Thomas,  48  Me.  397,  holding  sale  of  stock  of  goods  in  gross 
under  execution  passes  title  to  bona  fide  purchaser  though  statute  contemplates 
sale  by  articles ;  Tuttle  v.  Gates,  24  Me.  395,  holding  sale  of  goods  by  officer  on  exe- 
cution, a  legal  transfer  though  statute  not  conformed  to ;  Hunter  v.  Perry,  33  Me. 
159,  holding  sale  of  logs  by  corporation  authorized  to  sell  for  tolls  passes  title 
though  corporate  proceedings  for  sale  irregular. 

Necessity  of  pleading  fraud. 

Cited  in  reference  note  in  24  A.  D.  753,  on  necessity  of  pleading  fraud. 

20  AM.  DEO.  816,  PIjUMMER  t.  DEINNETT,  6  ME.  421. 
Action  for  wrongful  use  of  process. 

Cited  in  Carle  v.  Delesdernier,  13  Me.  363,  29  A.  D.  508,  holding  sheriff  not 
liable  in  trespass  for  arresting,  in  obedience  to  precept,  a  person  privileged  from 
arrest;  Bassett  v.  Bratton,  86  111.  152;  Blalock  v.  Randall,  76  111.  224,— holding 
case,  not  trespass,  proper  action  for  act  done  under  regular  l^^al  process; 
Wurmser  v.  Stone,  1  Kan.  App.  131,  40  Pac.  993,  on  form  of  action  for  malicious 
use  of  process. 

Cited  in  reference  notes  in  22  A.  D.  337,  on  action  for  malicious  prosecution; 
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24  A.  D.  683;  30  A.  D.  621,— on  ease  as  proper  remedy  for  malicious  prosecution 
or  arrest;  86  A.  D.  215,  on  actions  for  prosecution  of  civil  suit  or  process;  28 
A.  D.  268,  on  necessity  of  both  malice  and  want  of  probable  cause  to  maintain 
action  for  malicious  prosecution;  66  A.  D.  462,  on  party  at  whose  instance  magis- 
trate has  acted,  as  trespasser  with  respect  to  all  acts  done  in  execution  of  proc- 
ess  issued  by  such  magistrate  in  excess  of  authority. 

Cited  in  note  in  13  L.R.A.  60,  on  action  for  malicious  prosecution  in  ease  of 
arrest. 

Distinguished  in  Breck  v.  Blanchard,  20  N.  H.  323,  holding  trespass  proper 
action  against  party  causing  execution  to  be  levied  after  payment. 

aO  AM.  DEC.  820,  GODDARD  T.  BOIiSTER,  6  BIB.  427. 
Death  of  party  between  verdict  and  Judgment. 

Cited  in  Brown  y.  Wheeler,  18  Conn.  199,  holding  that  on  death  of  plaintiff 
after  verdict,  judgment  will  be  entered  as  of  date  of  verdict  though  action  not 
one  which  would  survive;  Blaisdell  v.  Harris,  62  N.  H.  191,  entering  judgment 
as  of  term  verdict  rendered,  on  overruling  defendant's  motion  to  set  it  aside,  when 
plaintiff  died  while  motion  pending;  Webber  v.  Stanton,  1  Mich.  N.  P.  97,  holding 
that  on  death  of  plaintiff  after  trial,  judgment  entered  as  of  date  of  rendition,  is 
valid;  Hilker  v.  Kelley,  130  Ind.  366,  15  L.R.A.  622,  30  N.  E.  304,  holding  court 
may  enter  judgment  in  tort  though  plaintiff  died  after  verdict;  Skidaway  Shell- 
Road  Co.  V.  Brooks,  77  Ga.  136,  holding  though  plaintiff  in  tort  action  died  after 
verdict  her  attorney  could  enter  judgment;  Holford  v.  Alexander,  12  Ala.  280,  46 
A.  D.  253,  holding  judgment  against  corporation  may  be  completed  after  it  ceases 
to  exist;  Lewis  v.  Soper,  44  Me.  72,  holding  on  death  of  either  party  after  verdict, 
judgment  may  be  entered  as  of  term  verdict  was  rendered. 

Cited  in  note  in  62  A.  D.  108,  on  validity  of  judgment  rendered  against  de- 
cedent. 

Fixtares. 

Cited  in  Wilmarth  v.  Bancroft,  10  Allen,  348,  holding  that  mortgagor  has  no 
right  to   sell   parts  of  building  saved   from  fire  without  mortgagee's  consent; 
Thayer  v.  Wright,  4  Denio,  180,  on  right  of  owner  of  realty  to  convert  fixtures 
wrongfully  placed  thereon  by  another. 
—  Wbat  are. 

Cited  in  Lathrop  v.  Blake,  23  N.  H.  46,  holding  machinery  in  paper  mill  part  of 
realty  though  removable  without  injury;  Patton  v.  Moore,  16  W.  Va.  428,  37  A. 
R.  789,  holding  machinery  hauled  into  mill  yard  to  be  placed  in  mill,  realty; 
Patton  V.  Moore,  16  W.  Va.  428,  37  A.  R.  789,  holding  that  machinery  washed  out 
of  mill  by  flood  retains  its  character  as  realty;  Kimball  v.  Adams,  52  Wis.  554, 
9  N.  W.  170,  holding  that  when  fence  is  built  as  permanent  structure  on  another's 
land  without  agreement  it  becomes  realty;  Cross  v.  Marston,  17  Vt.  533,  44  A.  D. 
353,  holding  personal  property  nailed  to  building  but  removable  without  injury 
to  either,  personalty;  State  use  of  Kidney  v.  Marshall,  4  Mo.  App.  29,  hoMinj,' 
that  intent  of  tenant  in  attaching  property  to  realty  cannot  determine  its  statuH 
as  between  two  creditors;  State  v.  Elliot,  11  N.  H.  640,  holding  tenant  plncin^r 
windows  in  house  and  leaving  them  on  vacating  cannot  subsequently  enter  to  le- 
move  them. 

Cited  in  reference  notes  in  30  A.  D.  867,  on  what  are  fixtures;  59  A.  D.  658, 
on  machinery  as  fixture. 
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20  AM.  DEC.  822,  OSGOOD  t.  HOWARD,  6  ME.  452. 
When  trover  maintainable. 

Cited  in  reference  note  in  90  A.  D.  287,  on  trover  or  replevin  for  fixtures  con- 
verted or  removed. 

Cited  in  notes  in  24  A.  S.  R.  818,  on  what  personalty  may  be  subject  of  con- 
version; 26  A.  D.  539,  on  trover  for  building  erected  on  another's  land  with  his 
consent. 

Fixtures. 

Cited  in  Pope  v.  Skinkle,  46  N.  J.  L.  39,  holding  intention  of  parties  governs 
nature  of  building  as  realty  or  personalty  when  erected  on  land  of  another; 
Haven  v.  Emery,  33  N.  H.  66,  holding  vendor  of  rails  furnished  under  agreonent 
for  retaining  title  till  paid  for  may  hold  them  against  mortgagee  of  railroad  com- 
pany; Hingley  &  E.  Iron  Co.  v.  Black,  70  Me.  473,  36  A.  R.  346;  Kingsley  v. 
McFarUnd,  82  Me.  231,  17  A.  S.  R.  473,  19  Atl.  442,— holding  buildings  erected  by 
vendee  imder  land  contract  become  realty  in  absence  of  agreement  to  contrary; 
Central  Branch  R.  Co.  v.  Fritz,  20  Kan.  430,  27  A.  R.  176,  holding  replevin  maiB 
tainable  for  house  wrongfully  removed  and  placed  on  land  of  another. 

Cited  in  reference  note  in  90  A.  D.  286,  as  to  when  building  or  fixture  is  not 
part  of  realty. 

Cited  in  notes  in  19  L.R.A.  442,  on  effect  of  agreement  to  prevent  fixtures  from 
becoming  part  of  realty;  84  A.  S.  R.  882,  on  agreement  between  parties  that 
fixtures  shall  retain  character  of  personalty;  84  A.  S.  R.  879,  as  to  when  no 
agreement  may  be  made  that  fixtures  shall  retain  character  of  personalty. 
—  Erected  by  tenant. 

Cited  in  Andrews  v.  Auditor,  28  Gratt.  116,  holding  buildings  erected  on  land 
by  lessee  with  agreement  for  removal  not  taxable  to  owner  of  land ;  Kuhlmann  t. 
Meier,  7  Mo.  App.  260,  holding  buildings  attached  to  soil  by  tenant  under  stipu- 
lation for  removal  at  end  of  term  remain  personalty;  Gordon  v.  Miller,  28  Ind. 
App.  612,  63  N.  E.  774,  holding  mill  and  machinery  placed  on  premises  by  lessee 
and  subject  to  removal  without  injury  to  premises,  personalty;  Korbe  v.  Barbour, 
130  Mass.  256,  holding  vendee  of  bakehouse  and  oven  erected  by  tenant  may  main 
tain  conversion  against  landlord  on  refusal  to  permit  their  removal. 
^Breeted  by  life  tenant. 

Cited  in  Doak  v.  Wiswell,  38  Me.  669,  holding  buildings  erected  on  land  by 
tenant  by  curtesy  become  part  of  realty;  Chicago  &  A.  R.  Co.  v.  Goodwin,  111  IlL 
273,  63  A.  R.  622,  holding  structures  placed  on  land  imder  license  by  life  tenant 
do  not  become  property  of  owner  in  fee. 

~  Erected  by  licensee. 

Cited  in  Stout  v.  Stoppel,  30  Minn.  66,  14  N.  W.  268,  holding  shelving  and 
drawers  placed  in  building  under  license  of  owner  remain  personalty  though  at- 
tached; Russell  V.  Richards,  10  Me.  420,  26  A.  D.  254,  holding  mill  erected  on  land 
with  permission  of  owner  for  trade  purposes  remains  personalty;  Dame  v.  Dame, 
88  N.  H.  429,  76  A.  D.  196;  Brearley  v.  Cox,  24  N.  J.  L.  287;  Howard  v.  Fesscn- 
den,  14  Allen,  124, — holding  buildings  erected  on  land  may  remain  personalty  by 
agreement;  Wickersham  v.  Orr,  9  Iowa,  263,  74  A.  D.  348,  holding  parol  evidence 
admissible  to  show  grantee  had  notice  of  parol  license  in  third  party  for  use  of 
wall;  Metcalf  v.  Hart,  3  Wyo.  613,  27  Pac.  900,  on  rights  of  one  erecting  building 
on  land  of  another  under  license  subsequently  withdrawn. 

Cited  in  reference  notes  in  23  A.  D.  703;  28  A.  D.  176,— on  ownership  of  bttiW- 
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ings  erected  on  another's  land  with  his  consent;  27    A«  D.  681,  on  ownership  of 
building  erected  on  other's  land  under  license. 

Cited  in  notes  in  26  A.  D.  539,  on  ownership  of  building  erected  on  another's 
land  with  his  consent;  14  L.R.A.(N.S.)   440,  on  character  of  building  placed  by 
consent  on  another's  land  as  real  or  personal  property,  in  absence  of  agreement  as 
to  its  character. 
RerocabiUty  of  license. 

Cited  in  note  in  10  A.  D.  43,  as  to  when  license  is  not  revocable, 

20  AM.  DBC.  824,  STATS  T.  SMITH,  6  ME.  462. 
Care  and  custody  of  infants. 

Cited  in  reference  notes  in  14  A.  S.  R.  731,  on  custody  of  children;  56  A.  S.  R. 
169,  on  right  to  custody  of  infant;  98  A.  S.  R.  416,  on  determination  of  right  to 
custody  of  infant;  27  A.  D.  392,  on  determination  of  custody  of  child  on  habeas 
corpus;  35  A.  D.  668,  on  custody  of  child  on  habeas  corpus;  77  A.  D.  539;  29 
A.  S.  R.  849, — on  habeas  corpus  to  obtain  custody  of  child;  67  A.  D.  395,  on  de- 
termining custody  of  children  on  habeas  corpus;  81  A.  D.  208,  on  placing  custody 
of  legitimate  child  on  habeas  corpus;  82  A.  D.  228,  on  habeas  corpus  as  remedy 
to  determine  custody  of  child;  55  A.  S.  R.  437,  on  conclusivencvss  of  adjudication 
on  habeas  corpus  as  to  right  to  custody  of  child ;  5  A.  S.  R.  855,  on  order  awarding 
custody  of  child  on  habeas  corpus  as  res  judicata. 

Cited  in  note  in  5  L.R.A.  781,  on  common-law  rule  as  to  custody  of  child. 

—  Rights  and  liabilities  of  parent  generally. 

Cited  in  reference  notes  in  6  A.  S.  R.  688,  on  parent's  right  to  custody  of  child ; 
38  A.  S.  R.  66,  on  right  of  parent  to  reclaim  minor  child  by  habeas  corpus. 

Cited  in  note  in  2  A.  S.  R.  186,  on  proper  methods  for  enforcement  of  parent's 
right  to  custody  of  child. 

—  Rights  and  liabilities  of  father. 

Cited  in  Hall  v.  Hall,  44  N.  H.  293,  on  right  of  father  to  custody  and  control 
of  child;  Clark  v.  Bayer,  32  Ohio  St.  299,  30  A.  R.  593,  holding  father's  right  to 
custody  of  child  not  absolute;  McShan  v.  McShan,  56  Miss.  413,  denying  custody 
of  children  to  father  who  deserted  his  family;  Brooke  v.  Logan,  112  Ind.  183,  2 
A.  S.  R.  177,  13  N.  E.  669,  holding  father,  if  suitable  person,  has  right  to  custody 
of  child  ai  against  statutory  guardian;  Qrime  v.  Borden,  166  Mass.  198,  44  N.  £. 
216,  holding  trustee  under  indenture  of  separation  may  enforce  agreement  by  hus- 
band to  contribute  to  support  of  wife  and  infant;  Gilley  v.  Gilley,  79  Me.  292,  1 
A.  S.  R.  307,  9  Atl.  623,  holding  after  divorce  mother  may  recover  from  father 
necessary  support  of  minor  children. 

Cited  in  reference  notes  in  44  A.  D.  714,  on  father's  right  to  custody  of  minor 
child;  81  A.  D.  208,  on  father's  rights  to  management  and  custody  of  children. 

Limited  in  Ahrenfeldt  v.  Ahrenfeldt,  Hoffm.  Ch.  497,  holding  father  has  prima 
facie  right  to  custody  of  child. 

—  Power  of  courts  in  awarding  custody. 

Cited  in  Re  Barry,  42  Fed.  113,  136  U.  S.  597,  note,  34  L.  ed.  503,  note,  holding 
by  common  law  habeas  corpus  will  issue  to  determine  right  between  parents  to 
custody  of  infant;  State  ex  rel.  Paine  v.  Paine,  4  Humph.  523,  holding  on  habeas 
corpus  proceeding  court  has  discretion  as  to  awarding  custody  of  child  to  father; 
McGill  V.  McGill,  19  Fla.  341,  holding  chancery  courts  have  discretion  in  award- 
ing custody  of  children  on  granting  divorce;  Hewitt  v.  Long,  76  111.  399  (dissent- 
ing opinion),  on  discretion  of  court  in  awarding  custody  of  child. 
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Cited  in  reference  note  in  37  A.  8.  R.  125,  on  discretion  of  court  in  awarding 
custody  of  child. 

Cited  in  note  in  89  A.  S.  R.  277,  278,  on  control  by  court  of  guardian's  custody 
of  ward. 

—  Interests  of  children  controlling. 

Cited  in  Legate  v.  Legate,  87  Tex.  248,  28  S.  W.  281,  holding  best  interesU  of 
child  to  control  its  custody  as  between  natural  and  adopted  parents;  People  ex 
rel.  Wilcox  v.  Wilcox,  22  Barb.  178,  holding  welfare  of  child  controls  in  determin- 
ing its  custody  as  between  mother  and  grandparents;  Hope's  Petition,  19  R.  I. 
486,  34  Atl.  994;  Re  Moorehead,  13  Pittsb.  L.  J.  N.  S.  130;  MarshaU  v.  Reams,  32 
Fla.  499,  37  A.  S.  R.  118,  14  So.  96,— holding  the  welfare  of  the  child  is  guide  of 
court  in  awarding  custody  to  parent  or  third  person. 

Cited  in  reference  notes  in  111  A.  S.  R.  147,  on  consideration  of  child's  welfare 
in  determining  who  shall  be  given  custody  of  it;  81  A.  D.  208,  on  child's  welfare 
as  controlling  element  in  placing  its  custody;  37  A.  S.  R.  125,  on  preferences  of 
child  as  factor  in  awarding  custody. 

—  Relinquishment  of  control  by  parents. 

Cited  in  Com.  ex  rel.  Terry  v.  Dougherty,  2  Legal  Gaz.  179,  1  Legal  Gaz,  Rep. 
63,  holding  that  acts  of  parent  may  show  relinquishment  of  right  to  custody  of 
child;  Fletcher  v.  Hickman,  60  W.  Va.  244,  88  A.  S.  R.  862,  56  L.R.A.  896,  40  S. 
E.  371,  holding  that  father  committing  custody  of  infant  to  another  can  reclaim 
it  only  by  showing  its  welfare  will  be  promoted  thereby;  Merritt  v.  Swimley,  82 
Va.  433,  3  A.  S.  R.  115;  Com.  ex  rel.  Gilkeson  v.  Cilkeson,  6  Clark  (Pa.)  30,  1 
Phila.  194,  8  Phila.  Leg.  Int.  86, — holding  father  who  surrendered  custody  of 
child  to  another  not  entitled  to  reassert  right  against  child's  wishes;  Bonnett  ex 
reL  Newmeyer  v.  Bonnett,  61  Iowa,  199,  47  A.  R.  810,  16  N.  W.  91,  denying  to 
mother  recovery  of  custody  of  child  she  gave  to  her  parents  to  raise;  DumaiB  t. 
Gwynne,  10  Allen,  270,  holding  contract  of  parent  giving  children  to  charitable 
institution  binding,  but  court  will  investigate  their  welfare;  Sargent  v.  Sargent, 
106  Cal.  541,  39  Pac.  931,  sustaining  right  of  parents  to  contract  with  each  other 
as  to  custody  and  control  of  children;  Allen  v.  Affleck,  64  How.  Pr.  380,  10  Daly, 
509,  on  validity  of  agreement  between  husband  and  wife  for  separation  and 
custody  of  children. 

Cited  in  notes  in  27  L.R.A.  59,  on  validity  of  contract  for  transfer  of  parental 
responsibility  or  authority;  88  A.  S.  R.  874,  on  right  under  statute  to  contract 
for  transfer  of  parental  control  and  responsibility. 

20  AM.  DEC.  887,  STEVENS  ▼.  MORSE,  7  B£B.  86. 
Effect  of  payment  of  Judgment  by  third  party. 

Cited  in  Whittier  v.  Heminway,  22  Me.  238,  38  A.  D.  309,  holding  officer  pay- 
ing amount  of  execution  cannot  sue  on  judgment  in  name  of  creditor;  Slaton  v. 
Alcorn,  51  Miss.  72,  holding  administrator  paying  judgment  against  intestate  with 
own  funds  not  substituted  to* rights  of  creditor;  Page  y.  Claggett,  71  N.  H. 
86,  51  Atl.  686,  holding  agreement  by  tax  collector  to  pay  unpaid  taxes  and 
continue  warrants  till  tax  collected,  void;  Lombard  y.  Fiske,  24  Me.  66  (dissent- 
ing opinion),  on  assignment  of  judgment. 

Cited  in  reference  note  in  44  A.  D.  738,  on  what  constitutes  satisfaction  of 
judgment. 

Cited  in  notes  in  68  L.R.A.  670,  on  keeping  alive  judgments  against  principals 
paid  by  sureties;  68  L.R.A.  515,  on  extinction  of  judgments  against  principal*  by 
payments  by  joint  debtors. 
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20  AM.  DEO.  S41,  MIIiliER,  y.  MARINER'S  CHURCH,  7  ME.  51. 
Secondary  evidenoe  of  Instrnment  affecting  Interest  of  Trltness. 

Cited  in  Fifield  v.  Smith,  21  Me.  383;  Snow  v.  Thomaston  Bank,  19  Me.  269; 
Marwick  v.  Georgia  Lumber  Co.  18  Me.  49, — holding  witness  may  be  examined  con- 
cerning written  instruments  not  produced  affecting  his  interest;  Robertson  v.  Al- 
len, 16  Ala.  106,  holding  secondary  evidence  admissible  to  prove  execution  of  in- 
strument affecting  competency  of  interested  witness. 
Competency  of  witnesses. 

Cited  in  Ministerial  k  School  Fund  ▼.  Reed,  39  Me.  41,  holding  trustees  of 
ministerial  and  school  fund  competent  witnesses  in  action  in  name  of  the  corpo- 
ration. 

Cited  in  reference  notes  in  31  A.  D.  52,  on  competency  of  members  of  corpora- 
tion as  witnesses  for  it;  49  A.  D.  233,  on  admissibility  of  witness's  own  testi- 
mony on  question  of  his  competency  to  testify. 
Duty  of  Injured  party  to  decrease  damage. 

Cited  in  Gooden  v.  Moses  Bros.  99  Ala.  230,  13  So.  765;  Judice  v.  Southern  P. 
Co.  47  La.  Ann.  255,  16  So.  816;  Warren  v.  Stoddart,  105  U.  S.  224,  26  L.  ed. 
1117,— rholding  measure  of  damage  for  breach  of  contract  is  that  which  plaintiff 
could  not  reasonably  have  avoided;  Hamilton  v.  McPherson,  28  N.  Y.  72,  84  A. 
D.  330,  holding  damages,  which  plaintiff  could  have  prevented,  for  injury  to 
grain  while  awaiting  transportation  not  recoverable;  Jones  v.  George,  61  Tex. 
345,  48  A.  R.  280;  Eureka  Marble  Co.  v.  Windsor  Mfg.  Co.  51  Vt.  170;  Bradley  v. 
Denton,  3  Wis.  557 ;  Fitzpatrick  v.  Boston  ft  M.  R.  Co.  84  Me.  33,  24  Atl.  432,— 
holding  injured  party  bound  to  take  reasonable  measures  to  render  damage  as 
light  as  possible;  Strauss  v.  Meertief,  64  Ala.  299,  38  A.  R.  8,  holding  one  wrong- 
fully discharged  should  accept  offer  of  similar  employment  in  same  place  to  miti- 
gate damage;  Grindle  v.  Eastern  Exp.  Co.  67  Me.  317,  24  A.  R.  31,  holding  one 
whose  life  insurance  lapsed  because  of  defendant's  negligent  transmission  of  premi- 
um should  seek  reinstatement  to  lessen  damages;  McGinn  v.  French,  107  Wis.  54^ 
82  N.  W.  724,  holding  tenant  knowing  defect  but  continuing  in  premises  without 
repairing  it  cannot  recover  for  injuries  therefrom;  Lawrence  v.  Porter,  26  L.R.A. 
167,  11  C.  C.  A.  27,  22  U.  S.  App.  483,  63  Fed.  62,  holding  buyer  should  minimize 
loss  from  breach  of  contract  to  sell  on  credit  by  accepting,  if  able,  reduced  cash 
price;  Hartford  Deposit  Co.  v.  Calkins,  186  111.  104,  57  N.  E.  863  (affirming  on 
this  point  85  111.  App.  627),  holding  that  plaintiff  should  take  reasonable  steps  to 
lessen  damage  from  building  operations  on  adjoining  premises;  The  Morton, 
Brown,  Adm.  137,  Fed.  Cas.  No.  9,864,  holding  vessel  in  tow  bound  to  prevent 
collision  if  possible  or  to  lessen  the  damage  as  much  as  possible ;  Ward  v.  Paducah 
ft  M.  R.  Co.  4  Fed.  862,  holding  owner  of  crops  bound  to  use  reasonable  care  to 
pre\'ent  damage  by  stray  cattle  passing  over  defective  cattle  guard;  Fox  v. 
Everson,  27  Hun,  355,  holding  one  purchasing  clover  seed  bound  to  examine  it 
for  foreign  seed  before  sowing;  Purccll  v.  English,  86  Ind.  34,  44  A.  R.  255,  on 
duty  of  tenant  to  lessen  damage  by  making  repairs;  Cook  v.  Soule,  56  N.  Y.  420,. 
on  duty  of  tenant  to  make  repairs,  if  slight,  to  avoid  damage;  The  Baltimore  (The 
Baltimore  v.  Rowland),  8  Wall.  377,  19  L.  ed.  463,  on  duty  of  injured  party  to 
lessen  damages. 

Cited  in  reference  notes  in  48  A.  D.  392,  on  duty  of  injured  person  to  protect 
himself  from  damages;  33  A.  S.  R.  792,  on  right  of  party  to  proceed  to  execute 
contract  after  adversary  declines  to  perform. 

Cited  in  note  in  1  L.R.A.  76,  on  obligations  of  person  injured  by  another's 
fault. 
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Distinguished  in  Haas  ▼.  Dudley,  30  Or.  366,  48  Pac.  168,  on  breach  by  grantee 
of  part  of  tract  of  agreement  to  pay  mortgage  on  whole,  grantor  not  bound  to 
prevent  sale  of  whole. 
Measure  of  damages. 

Cited  in  note  in  40  A.  D.  327,  on  measure  of  damages  in  recoupment. 

—  For  breach  of  contract  generally. 

Cited  in  Dodd  v.  Jones,  137  Mass.  322,  holding  measure  of  damage  for  breach  of 
agreement  to  assign  insurance  policy  is  cost  of  other  insurance;  Marshall  t. 
Franklin  F.  Ins.  Co.  13  Lane.  L.  Rev.  169,  holding  measure  of  damage  for  re- 
fusing to  transfer  perpetual  insurance  is  sum  whose  interest  would  buy  similar 
annual  policies;  Hitchcock  v.  Hunt,  28  Conn.  343,  holding  measure  of  damage 
for  loss  of  pork  because  of  leaky  barrels  is  cost  of  new  barrels  and  repacking; 
Taylor  v.  Read,  4  Paige,  561,  holding  nominal  damages  only  recoverable  for 
breach  of  contract  causing  no  actual  loss;  Raleigh  v.  Clark,  114  Ky.  732,  71 
S.  W.  857,  holding  measure  of  damage  for  failure  to  maintain  ditch  is  cost  of  pat- 
ting ditch  in  proper  condition;  Chicago  &  R.  I.  R.  Co.  v.  Ward,  16  111.  522,  hold- 
ing measure  of  damage  for  breach  of  covenant  to  fence  is  value  of  crop  when  de- 
stroyed; Shannon  v.  Comstock,  21  Wend.  457,  34  A.  D.  262,  holding  measure  of 
damages  for  failure  to  furnish  freight  is  actual  loss  after  reasonable  effort  to  ob- 
tain other  freight;  Tenny  v.  Mulvaney,  9  Or.  405,  on  recovery  of  damages  for 
breach  of  verbal  agreement. 

Oited  in  reference  note  in  27  A.  D.  627,  on  measure  of  damages  for  breach  of 
contract. 

Cited  in  note  in  3  L.R.A.  588,  on  loss  of  profits  as  element  of  damages  for 
breach  of  contract. 

—  For  failure  to  furnish  article. 

Cited  in  Furlong  v.  Polleys,  30  Me.  491,  50  A.  D.  635;  Yellow  Poplar  Lumber  Co. 
V.  Chapman,  20  C.  C.  A.  503,  42  U.  S.  App.  21,  74  Fed.  444,— holding  measure  of 
damage  for  failure  to  deliver  an  article,  cost  of  obtaining  it  from  nearest  market; 
Freeman  v.  Clute,  3  Barb.  424,  holding  measure  of  damage  for  failure  to  furnish 
machinery  is  expense  actually  incurred  in  consequence;  Ramsey  v.  Tully,  12  IIL 
App.  463,  holding  measure  of  damage  for  failure  to  deliver  article  for  special  pur- 
pose not  obtainable  on  market,  is  probable  damage  resulting. 

—  For  furnishing  article  not  np  to  contract. 

Cited  in  Pullman's  Palace  Car  Co.  v.  Metropolitan  Street  R.  Co.  157  U.  S.  94, 
39  L.  ed.  632,  15  Sup.  Ct.  Rep.  503,  holding  measure  of  damages  for  defective 
brakes  on  cars  is  cost  of  installing  proper  ones;  Thems  v.  Dingley,  70  Me.  100, 
holding  on  sale,  under  warranty  of  defective  carriage  springs,  cost  of  removing 
and  replacing  them  proper  damages;  Blanchard  v.  Ely,  21  Wend.  342,  34  A.  D. 
250,  holding  measure  of  damage  for  defect  in  construction  under  contract  is  cost 
of  making  defect  good;  Crane  Co.  v.  Columbus  Constr.  Co.  20  C.  C.  A.  233,  46 
U.  S.  App.  52,  73  Fed.  984,  holding  that  when  article  furnished  is  sufficient  for 
purpose  expense  in  making  it  conform  to  contract  is  not  proper  damages. 

—  For  failure  to  deliver  telegram. 

Cited  in  Western  U.  Teleg.  Co.  v.  Graham,  1  Colo.  230,  9  A.  R.  136,  holding 
estimated  profits  not  proper  damages  for  failure  to  deliver  telegram  ordering 
merchandise;  Merrill  v.  Western  U.  Teleg.  Co.  78  Me,  97,  2  Atl.  847,  holding 
nominal  damages  only  recoverable  for  failure  to  deliver  telegram  informing  plain- 
tiff of  employment  under  defeasible  contract;  True  v.  International  Teleg.  Co.  60 
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Me.  9,  11  A.  K.  166,  holding  measure  of  damages  for  failure  to  deliver  telegram 
accepting  contract  for  com  is  difference  between  contract  cost  and  cost  of  ob- 
taining it  later. 

—  For  wrongful  discharge  from  employment. 

Cited  in  Huntington  v.  Ogdensburgh  &  L.  C.  R.  Co.  33  How.  Pr.  416;  Wal- 
worth V.  Pool,  9  Ark.  394, — holding  defendant  may  show  other  employment  secured 
hy  plaintiff  in  mitigation  of  damages  for  wrongful  discharge;  Sutherland  v. 
Wyer,  67  Me.  64,  holding  measure  of  damage  for  wrongful  discharge  is  contract 
salary  less  amounts  plaintiff  could  have  earned  with  reasonable  diligence;  Fried- 
lander  V.  P\igh,  43  Miss.  Ill,  5  A.  R.  478,  holding  measure  of  damage  for  breach 
^f  contract  for  services  is  pay  for  services  rendered  and  actual  loss  from  nonper- 
formance of  balance. 

Cited  in  note  in  43  A.  D.  212,  on  measure  of  damages  for  wrongful  discharge 
of  servant  before  expiration  of  contract. 

—  In  tort. 

Cited  in  Cavanagh  v.  Durgin,  156  Mass.  466,  31  N.  E.  643,  holding  measure  of 
damage  for  trespass  is  cost  of  restoring  premises  and  loss  of  use ;  Davis  v.  Poland, 
102  Me.  192,  120  A.  S.  R.  480,  10  L.R.A.(N.S.)  212,  66  Atl.  380,  holding  dam- 
ages not  recoverable  for  suffering  from  removal  of  doors  and  windows  by  tres- 
passer beyond  time  they  could  reasonably  have  been  replaced;  Brown  v.  Chad- 
bourne,  31  Me.  9,  50  A.  D.  641,  holding  plaintiff  could  recover  amount  necessarily 
expended  in  getting  logs  by  a  dam  erected  by  defendant;  Wright  v.  Keith,  24  Me. 
158,  holding  one  arrested  on  body  execution  because  citation  was  erroneous  could 
recover  only  expense  of  ascertaining  the  error. 

20  AM.  DEO.  S46,  ESMOND  t.  TARBOX,  7  ME.  61. 

What  determines  boundary  In  case  of  conflicting  descriptions. 

Cited  in  Williams  v.  Spaulding,  29  Me.  112,  holding  a  plan  intended  to  repre- 
sent survey  actually  marked  out  controlled  thereby;  Bean  v.  Bachelder,  78  Me. 
184,  3  Atl.  279,  holding  that  where  land  is  described  by  its  number  "according 
to  the  plan,"  actual  survey  controls ;  Machias  v.  Whitney,  16  Me.  343,  holding  that 
where  legislature  granted  land,  requiring  survey  to  be  made  the  actual  location 
determined  extent  of  grant;  Doe  ex  dem.  Miller  v.  Cullum,  4  Ala.  576,  to  point 
that  monuments  control  plan  of  survey  referred  to  in  deed;  Bethel  v.  Albany,  65 
Me.  200,  to  point  that  lines  described  in  deed  or  charter  are  controlled  by  monu- 
ments established  in  original  survey;  Hall  v.  Davis,  36  N.  H.  569,  holding  lines 
described  in  charter  and  plan  controlled  by  lines  and  monuments  made  on  orig- 
inal survey;  Richardson  v.  Chickering,  41  N.  H.  380,  77  A.  D.  769,  holding  descrip- 
tion in  original  laying  out  controlled  by  lines  and  monuments  actually  marked 
on  ground;  GriflBn  v.  Bixby,  12  N.  H.  464,  37  A.  D.  225,  holding  that  monu- 
ments control  courses  and  distances;  Long  ▼.  Merrill,  24  Pick.  157,  to  same 
point. 

Cited  in  notes  in  22  A.  D.  642,  on  boundaries;  31  A.  D.  154,  on  superiority 
'Of  monuments  over  courses  and  distances. 

Distinguished  in  Prescott  v.  Hawkins,  12  N.  H.  19,  holding  such  rule  inap- 
plicable where  evidence  fails  to  show  a  practical  location;  Miller  v.  Lavelle. 
130  Wis.  500,  110  N.  W.  421,  upon  question  of  monuments  operating  to  control 
-courses  and  distances  marked  on  plat;  Thomas  v.  Patten,  13  Me.  329,  holding 
that  plan  referred  to  in  deed  controls  monuments  subsequently  established. 
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20  AM.  DBC.  S47,  HODSDON  y.  WH^KINS,  7  UE.  IIS. 
Negligence  In  serring  process. 

Cited  in  note  in  95  A.  D.  432,  as  to  what  constitutes  negligence  in  service  of 
process. 
Liability  for  neglect  in  serving  process. 

Cited  in  reference  note  in  49  A.  D.  66,  on  liability  of  sheriff  for  neglect  in  levj- 
ing  execution. 

Validity  of  contracts  generally. 

Cited  in  note  in  4  L.R.A.  682,  on  enforceability  of  contracts  growing  out  of 
illegal  or  immoral  acts. 
Validity  of  agreement  to  neglect  duty. 

Cited  in  note  in  40  A.  D.  4^6,  as  to  when  agreement  for  indemnity  is  void 
because  act  indemnified  against  is  illegal. 

—  Of  officer. 

Cited  in  Hardesty  v.  Price,  3  Colo.  556,  holding  bond  given  tax  collector  in 
consideration  of  his  neglecting  to  perform  his  statutory  duty  void;  Harrington 
V.  Crawford,  136  Mo.  467,  58  A.  S.  R.  653,  35  LJI.A.  477,  38  S.  W.  80  (affirming 
61  Mo.  App.  221),  holding  bond  indemnifying  sheriff  against  liability  for  failure 
to  execute  final  protest  void;  Packard  v.  Tisdale,  50  Me.  376,  refusing  relief  to 
collector  neglecting  to  enforce  payment  of  taxes  and  paying  same  himself;  Ray 
V.  McDevitt,  126  Mich.  417,  86  A.  S.  R.  648,  85  N.  W.  1086,  holding  bond  given 
sheriff,  he  not  to  make  levy  valid  where  doubt  existed  as  to  levy's  legality. 

Cited  in  note  in  86  A.  S.  R.  557,  on  invalidity  of  indemnity  to  sheriffs. 
Validity  of  trust  in  favor  of  executor. 

Cited  in  Tufts  v.  Tufts,  8  Woodb.  k  M.  456,  Fed.  Cas.  No.  14,233,  refusing  to 
enforce  a  trust  in  favor  of  executor  made  by  him  at  expense  of  the  estate. 
Measnre  of  damages  for  negligence  as  to  process. 

Cited  in  reference  notes  in  33  A.  D.  224;  48  A.  D.  48, — on  damages  against 
sheriff  for  not  serving  execution;  25  A.  D.  52,  on  measure  of  damages  for  sheriff's 
neglect  to  sell  under  execution;  49  A.  D.  513,  on  measure  of  damages  for  failure 
to  return  executions. 

Cited  in  note  in  95  A.  D.  437,  on  measure  of  damages  for  negligence  in  serr* 
ing  process. 

20  AM.  DEC.  S49,  CAMPBELIi  v.  PETTENGHili,  7  BIB.  126. 
Rights  and  liabilities  of  parties  to  bills. 

Cited  in  Commercial  Bank  v.  Barksdale,  36  Mo.  563,  holding  drawer  of  bill 
having  reason  to  believe  same  will  be  accepted  entitled  to  notice  of  protest; 
Ransom  v.  Wheeler,  12  Abb.  Pr.  139,  holding  that  to  charge  drawer  bill  must 
be  presented  at  bank  when  due  unless  drawer  without  funds. 

—  Bills  specially  accepted. 

Cited  in  Phillips  v.  Frost,  29  Me.  77,  to  point  that  holder  of  bill  may  take 
special  acceptance;  Taylor  v.  Newman,  77  Mo.  257,  to  point  that  holder  of  bill 
must  show  in  action  against  drawer  that  acceptor  violated  terms  of  his  accept- 
ance; Wintermute  v.  Post,  24  N.  J.  L.  420,  holding  that  term  "when  in  funds" 
in  acceptance  means  cash,  wages  excluded,  in  band  belonging  to  drawer. 

Cited  in  reference  note  in  35  A.  D.  223,  .on  conditional  acceptance  of  bill  of 
exchange. 
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Notice  of  nonaoceptance  of  bill. 

Cited  in  note  in  2  A.  D.  619,  on  necessity  of  notice  of  nonacceptance  of  bill. 

20  AM.  DEO.  852,  CHASE  T.  Dl¥INAIi,  7  ME.  184. 
Kecovery  of  money  wronsfully  paid. 

Cited  in  McMillan  v.  Richards,  9  Cal.  417,  70  A.  D.  655,  assuming  but  not 
deciding  that  excess  paid  sheriff,  over  amount  necessary  to  redeem  real  estate 
after  foreclosure,  may  be  recovered;  La  Salle  County  v.  Simmons,  10  111.  613, 
holding  recoverable,  payment  of  illegal  bonus  demanded  by  county  as  condition 
of  granting  ferry  license;  Norris  v.  Blethen,  19  Me.  348,  holding  not  recoverable, 
money  paid  attaching  creditor  by  sheriff,  under  supposed  liability;  Dwinel  v. 
Barnard,  28  Me.  573  (dissenting  opinion),  as  to  recoverability  of  money  paid  on 
illegal  claim,  to  prevent  impending  loss  of  property;  Livermore  v.  Peru,  55  Me. 
469,  holding  that  money  voluntarily  paid  by  one  town  to  another  in  settlement 
of  claim  for  aid  furnished  family  and  supposed  to  be  in  nature  of  pauper  supplies, 
not  recoverable;  Baltimore  v.  Lefferman,  4  Gill,  425,  45  A.  D.  145,  denying  re- 
covery of  money  paid  under  requirement  of  unconstitutional  law  for  building  of 
wall ;  Buckley  v.  New  York,  30  App.  Div.  463,  52  N.  Y.  Supp.  452,  holding  recov- 
erable, money  paid  for  illegal  building  permit  under  threat  of  arrest  and  stopping 
construction  of  building. 

Cited  in  reference  note  in  24  A.  S.  R.  173,  on  right  to  recover  back  money  paid 
imder  duress. 

Cited  in  notes  in  94  A.  S.  R.  411,  on  recoverability  of  voluntary  payments; 
45  A.  D.  170,  on  right  to  recover  money  involuntarily  paid;  45  A.  D.  153,  as  to 
what  constitutes  compulsory  payment  so  as  to  enable  payor  to  recover  the  money 
paid. 
«-  To  regain  possession  of  property. 

Cited  in  Beckwith  v.  Frisbie,  32  Vt.  559;  Tutt  v.  Ide,  8  Blatchf.  249,  Fed. 
Cas.  No.  14,276b, — ^holding  recoverable,  illegal  freight  paid  carrier  at  destina- 
tion to  secure  possession  of  goods;  Cobb  v.  Charter,  32  Conn.  358,  87  A.  D.  178, 
holding  recoverable,  money  paid  by  mechanic  in  groundless  claim,  in  order  to 
^t  possession  of  chest  of  tools;  Spaids  v.  Barrett,  57  111.  289,  11  A.  R.  10,  hold- 
ing recoverable,  money  wrongfully  demanded  and  paid  to  regain  possession  of 
perishable  goods  detained  by  fraudulent  attachment;  Chamberlain  v.  Reed,  13 
Me.  357,  29  A.  D.  606,  holding  recoverable,  money  paid  by  shipper  to  liberate 
goods  detained  by  master  of  vessel  to  enforce  payment  of  illegal  claim; 
Fargusson  v.  Winslow,  34  Minn.  384,  25  N.  W.  942,  holding  recoverable,  money 
paid  to  release  cargo  from  illegal  demurrage  charges;  First  Nat.  Bank  v.  Sar- 
geant,  66  Neb.  594,  59  L.R.A.  296,  91  N.  W.  595,  holding  recoverable,  money 
wrongfully  demanded  and  paid  to  regain  control  of  real  estate  for  purpose  of 
selling  same;  White  v.  Heylman,  34  Pa.  142,  holding  recoverable,  money  paid 
to  obtain  possession  of  property  wrongfully  held. 

Distinguished  in  Kenneth  v.  South  Carolina  R.  Co.  15  Rich.  L.  284,  98  A.  D. 
382,  denying  recovery  of  illegal  freight  voluntarily  paid  after  delivery  of  goods. 
—  Illegal  taxes  or  license  fees. 

Cited  in  Brumagim  v.  Tillinghast,  18  Cal.  265,  79  A.  D.  176,  denying  right  to 
recover  money  voluntarily  paid  for  stamps  under  unconstitutional  stamp  act; 
Bradford  v.  Chicago,  25  111.  422,  holding  recoverable,  payment  pf  illegal  assess 
ment  made  under  misapprehension  of  facts;  Boston  &  S.  Glass  Co.  v.  Boston, 
4  Met.  181,  holding  recoverable,  illegal  taxes  paid  to  collector  with  tax  bill  and 
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warrant  in  legal  form;  Ligonier  v.  Ackerman,  46  Ind.  552,  15  A.  R.  323  (dis- 
Benting  opinion),  on  reooverability  of  liquor  lioenBe  fee  paid  without  objection 
under  void  ordinance. 

Distinguished  in  Cahaba  y.  Burnett,  34  Ala.  400,  holding  license  fee  paid  town 
under  ordinance  afterward  declared  void,  not  recoverable. 
Duress  avoiding  contracts. 

Cited  in  Mariposa  Co.  v.  Bowman,  Deady,  228,  Fed.  Cas.  No.  9,089,  holding 
money  paid  to  remove  cloud  on  title  of  real  estate  not  paid  under  duress;  Ree- 
side  V.  United  States,  2  Ct.  CI.  1,  to  point  that  compromise  procured  by  with- 
holding claimant's  vouchers  is  not  binding;  Adams  v.  Schiffer,  11  Colo.  15,  7 
A.  S.  R.  202,  17  Pac.  21,  holding  that  settlement  of  accoimt  forced  through  de- 
fendant's control  of  bank  containing  funds  of  plaintiff,  was  made  by  duress  of 
property;  Lightfoot  v.  Wallis,  12  Bush,  501,  holding  mortgage  obtained  by  fraud- 
ulently withholding  possession  of  debtor's  horse,  void  for  duress;  Carew  v.  Ruth- 
erford, 106  Mass.  1,  8  A.  R.  287,  holding  money  extorted  by  illegal  conspiracy 
recoverable  by  action  in  tort;  Hackley  v.  Headley,  45  Mich.  569,  8  N.  W.  61 1^ 
holding  that  compelling  creditor  to  give  receipt  in  full  on  partial  payment  of 
claim  is  not  duress  merely  because  creditor  financially  embarrassed;  First  Nat 
Bank  v.  Sargeant,  65  Neb.  594,  59  L.R.A.  296,  91  N.  W.  595,  holding  one  who- 
to  sell  his  property  submitted  to  exactions  of  his  creditor  entitled  to  recover  ex- 
cess paid  him ;  Harmony  v.  Bingham,  1  Duer,  209  ( affirmed  in  12  N.  Y.  99,  62  A. 
D.  142),  holding  duress  established  where  excessive  freight  demanded  as  condi- 
tion to  delivery  of  goods;  Earle  v.  Berry,  27  R.  I.  221,  1  L.ILA.(N.S.)  867,  61 
Atl.  671,  8  A.  &  E.  Ann.  Cas.  875,  holding  refusal  to  pay  money  admittedly  doe 
unless  peculiar  receipt  given  insufficient  to  avoid  receipt. 

Cited  in  note  in  94  A.  S.  R.  419,  on  duress  of  goods. 
Right  to  coUect  tolls. 

Cited  in  St.  Louis  R.  D.  Improv.  Co.  v.  C.  N.  Nelson  Lumber  Co.  51  Minn.  10, 
52  N.  W.  976,  denying  right  of  river  improvement  company  to  collect  tolls  where 
dams  constructed  by  it  had  been  swept  away  by  freshet. 

20  AM.  DEO.  S56,  DENNCTT  v.  SHORT,  7  ME.  150. 
Sufficiency  of  performance  of  contract. 

See  Fredenburg  v.  Turner,  37  Mich.  402,  holding  that  where  parties  to  note 
payable  in  sawing  and  lumber  cannot  agree  on  the  proportion  of  each,  the  law 
will  apportion  it  equally;  Buck  v.  Burk,  18  N.  Y.  337,  holding  that  when  dealer 
agrees  to  pay  $2,000  in  merchandise  from  his  store,  it  suffices  if  he  keeps  stock 
up  to  value  of  $2,000  though  inferior  in  variety  and  quality. 

20  AM.  DEC.  857,  TYLER  v.  CARLTON,  7  ME.  175. 
Parol  evidence  as  to  consideration  of  deed  or  bill  of  sale. 

Cited  in  Fraley  v.  Bentley,  1  Dak.  25,  46  N.  W.  506,  holding  parol  evidence- 
admissible  to  prove  true  consideration  of  deed;  Eckles  v.  Carter,  26  Ala.  563, 
holding  same  to  show  that  true  consideration  for  sealed  bill  of  sale  was  slave  and 
not  money;  McGehee  v.  Rump,  37  Ala.  651,  holding  same  to  show  transaction 
was  an  exchange  of  slaves  and  not  a  sale;  Leach  v.  Shelby,  58  Miss.  681,  holding^ 
it  competent  to  prove  that  consideration  of  deed  attacked  for  fraud  was  a  mar- 
riage settlement  and  not  money;  Brown  v.  Lunt,  37  Me.  423,  holding  additional 
considerations,  consistent  with  those  expressed,  provable;  Emmons  v.  Littlofield, 
13  Me.  233,  to  same  effect;  Abbott  y.  Marshall,  48  Me.  44,  holding  mortgagee 
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entitled  to  prove  additional  agreement  not  disclosed  by  mortgage;  Scoggin  v. 
Schloath,  15  Or.  380,  15  Pac.  635,  to  point  that  evidence  is  admissible  to  vary 
amount  of  a  money  consideration;  Harwell  v.  Fitts,  20  Ga.  723,  holding  party 
executing  bi]l  of  sale  not  bound  by  clause  acknowledging  receipt  of  considera- 
tion; Hall  V.  Hall,  8  N.  H.  129,  enforcing  vendee's  oral  promise  to  pay  vendor 
ctmtingent  sum  upon  a  resale;  Nickerson  v.  Saunders,  36  Me.  413,  enforcing 
grantee's  oral  promise  to  let  grantor  have  money  realized  from  change  of  road; 
Dearborn  v.  Morse,  69  Me.  210,  holding  that  grantor  may  prove  grantee  orally 
assumed  payment  of  taxes. 

Cited  in  notes  in  23  A.  D.  520,  on  parol  evidence  to  show  want  of  consideration ; 
30  A.  D.  117.  on  admissibility  of  parol  evidence  as  to  consideration  clause  of 
deed;  20  L.R.A.  104,  on  parol  evidence  of  further  consideration  than  that  named 
in  deed  to  support  grantor;  14  E.  R.  C.  751,  on  right  to  show  by  extrinsic  evidence 
a  consideration  not  expressed  or  additional  to  that  expressed  in  deed. 

20  AM.  DEO.  360,  CAMPBELL'S  CASE,  2  BLAND,  OH.  209. 
Necessity  for  producing  lunatic  upon  the  inquisition  of  lunacy. 

Cited  in  Supreme  Council  R.  A.  v.  Nicholson,  104  Md.  472,  65  Atl.  320,  10  A. 
&  E.  Ann.  Cas.  213,  holding  that  upon  an  inquisition  of  lunacy,  the  alleged  luna- 
tic must,  if  practicable,  be  produced. 
Expenditure  of  lunatic's  Income. 

Cited  in  reference  note  in  70  A.  S.  R.  649,  on  expenditure  of  income  of  luna- 
tic's estate. 
Statutory  construction. 

Cited  in  Kelly  v.  McGuire,  15  Ark.  555,  to  point  that  different  provisions  of 
statutes  of  descents  are  to  be  so  construed  as  to  avoid  inconsistencies;  Chew 
Heong  V.  United  States,  112  U.  S.  536,  28  L.  ed.  770,  5  Sup.  Ct.  Rep.  255,  hold- 
ing that  apparently  incongruous  enactments  are  to  be  construed  so  as  to  effec- 
tuate legislature's  intention. 

Cited  in  reference  note  in  61  A.  D.  409,  on  statutory  construction. 
Invalidity  of  statutes. 

Cited  in  Storck  v.  Baltimore,  101  Md.  476,  61  Atl.  330,  holding  void,  a  clause 
of  a  statute  in  which  meaningless  words  occurred. 

Cited  in  reference  notes  in  27  A.  D.  707,  on  relief  against  private  statute 
obtained  by  fraud;  41  A.  D.  642,  on  relief  in  court  of  law  or  equity  against 
private  act  obtained  by  fraud. 

Distinguished  in  State  v.  Tag,  100  Md.  588,  60  Atl.  465,  to  point  that  stat- 
utes which  are  inexplicable,  contradictory,  and  wholly  absurd  are  void. 
Functions  of  the  respective  governmental  departments. 

Cited  in  Evansville  v.  State,  118  Ind.  426,  4  LJl.A.  93,  21  N.  E.  267;  State 
ex  rel.  Yancey  v.  Hyde,  121  Ind.  20,  22  N.  E.  644, — ^holding  that  the  appointing 
power  is  not  lodged  in  the  legislature  and  cannot  be  exercised  by  it;  Ex  parte 
Anderson,  46  Tex.  Crim.  Rep.  372,  81  S.  W.  973,  holding  statute  authorizing 
governor  to  appoint  commissioners  to  control  municipal  affairs  void;  Hepburn's 
Case,  3  Bland,  Ch.  95,  to  point  that  legislature  cannot  assume  to  anyone's  preju- 
dice any  fact  not  admitted  by  him;  Norwalk  Street  R.  Co.'s  Appeal,  69  Conn. 
576,  39  L.R.A.  794,  37  Atl.  1080,  holding  that  a  superior  court  judge  cannot  ex- 
ercise powers  not  judicial;  Williamson  v.  Williamson,  3  Smedes  &  M.  715,  41 
A.  D.  636,  holding  titles  acquired  under  sale  of  decedent's  estate,  authorized  by 
private  act,  valid  if  conditions  thereof  complied  with;  Williams's  Case,  3  Bland, 
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Ch.  186,  to  point  that  a  statute  suspending  execution  of  a  judgment  at  commoB 
law  is  void;  Williams's  Case,  3  Bland,  Ch.  186,  as  to  validity  and  practicability 
of  statutes  authorizing  sales  of  infant's  realty. 

Cited  in  reference  note  in  79  A.  D.  139,  on  definition  of  rights  of  sovereignty, 
and  in  whom  they  are  vested. 

Cited  in  note  in  13  A.  S.  R.  138,  on  appointment  of  officers  as  executive  fono- 
tion. 

lilability  for  debts  of  ancestor. 

Cited  in  reference  note  in  40  A.  D.  193,  on  liability  of  property  in  hand  of 
heirs,  devisees,  or  alienees  to  payment  of  decedent's  debts. 

pited  in  note  in  21  L.R.A.  89,  on  liability  of  heirs  for  obligations  of  ancestor. 
Doctrine  of  lis  pendens. 

Cited  in  reference  note  in  40  A.  S.  R.  189,  as  to  when  lis  pendens  commences. 

Cited  in  notes  in  56  A.  S.  R.  860,  on  the  law  of  lis  pendens;  23  A.  D.  186,  as 
to  when  lis  pendens  begins. 
Consolidating  cases. 

Cited  in  Gilbert  v.  Washington  Beneficial  Endowment  Asso.  10  App.  D.  C.  316, 
holding  that  in  equity  cases  may  be  consolidated  at  any  time  where  subject- 
matter  is  same  though  parties  and  defenses  are  different;  Grant  v.  Davis,  5  Ind. 
App.  116,  31  N.  E.  687,  as  to  consolidating  claims  against  a  decedent's  estate; 
Hartman  v.  Spiers,  87  N.  C.  28,  holding  separate  suits  instituted  by  different 
creditors  to  subject  the  same  debtor's  estate  may  be  consolidated. 

Cited  in  reference  note  in  46  A.  S.  R.  619,  on  consolidation  of  actions. 
Procedure  under  private  acts  authorizing  property  transfers. 

Cited  in  Hepburn's  Case,  3  Bland,  Ch.  95,  as  to  course  of  procedure  under 
private  acts  facilitating  transfers  of   property. 
Discretion  In  conduct  of  trial. 

Cited  in  reference  note  in  50  A.  D.  803,  on  discretion  of  court  as  to  conduct  of 
trial. 

20  AM.  DEC.  381,  MURDOCH'S  CASE,  2  BliAND,  OH.  461. 
When  injunction  will  lie. 

Cited  in  Audenried  v.  Philadelphia  &  R.  R.  Co.  68  Pa.  370,  8  A.  R.  196,  28 
Phila.  Leg.  Int.  12,  3  Legal  Gaz.  1,  holding  that  object  of  preliminary  injunc- 
tions is  to  preserve  things  in  condition  in  which  it  finds  them;  Cape  Sable  Co.'s 
Case,  3  Bland,  Ch.  606;  Gray  v.  Kock,  2  Mich.  N.  P.  119, — to  same  point;  Cole 
Silver  Min.  Co.  v.  Virginia  &  G.  H.  Water  Co.  1  Sawy.  470,  Fed.  Cas.  No.  2,989, 
granting  a  preliminary  injimction  restraining  the  diversion  of  water;  Washing- 
ton University  v.  Green,  1  Md.  Ch.  97,  holding  interlocutory  injunction  proper 
to  restrain  interference  with  occupation  of  buildings;  Thebaut  v.  Canova,  11 
Fla.  143,  refusing  to  enjoin  erection  of  steam  mill  within  limits  of  town;  Smith 
V.  McDowell,  148  111.  51,  22  L.R.A.  393,  36  N.  E.  141,  enjoining  construction 
and  maintenance  of  an  obstruction  in  village  street,  and  citing  annotation  also 
on  this  point. 

Cited  in  reference  note  hi  39  A.  S.  R.  901,  on  injunctions  against  obstruetioDs 
in  highways. 

Cited  in  notes  in  7  L.R.A.(N.S.)  70,  on  extent  or  form  of  relief  by  way  of 
injunction  on  ground  of  trespass  to  compel  or  prevent  erection,  maintenance,  or 
removal  of  fences  or  gates;  21  A.  D.  51,  on  injunction  as  preventive  remedy;  23 
A.  D.  772,  on  injunction  against  trespass 
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^Afirainst  waste. 

Cited  in  Moses  Bros.  t.  Johnson,  88  Ala.  517,  16  A.  S.  R.  58,  7  So.  146,  holding 
that  vendor  retaining  legal  title  may  enjoin  commission  of  waste;  Nelson  y.  Pine- 
gar,  30  111.  473,  holding  that  mortgagee  may  enjoin  commission  of  waste;  Wil- 
liams V.  Chicago  Exhibition  Co.  188  111.  19,  58  N.  E.  611,  holding  that  injunction 
will  lie  to  prevent  removal  of  fixtures  from  mortgaged  premises;  Salmon  v.  Clag- 
ett,  3  Bland,  Ch.  125,  perpetuating  injunction  to  protect  mortgaged  property 
granted  before  debt  due. 
^BCandatory  injunctions. 

Cited  in  Norton  v.  Elwert,  29  Or.  583,  41  Pac.  926,  granting  mandatory  in- 
junction requiring  removal  of  wall  extending  over  on  plaintiff's  land;  World's 
Columbian  Exposition  Co.  v.  Brennan,  51  111.  App.  128,  holding  interlocutory 
injunction  improper  to  compel  removal  of  an  obstruction;  Southern  P.  R.  Co.  v. 
Oakland,  58  Fed.  50,  holding  that  preliminary  injunction  cannot  direct  the  re- 
storation of  property;  Gardner  v.  Stroever,  81  Cal.  148,  6  L.R.A.  90,  22  Pac.  483, 
refusing  mandatory  preliminary  injunction  where  bill  alleged  plaintiff  would  be 
damaged  by  building  already  erected  and  citing  annotation  also  on  this  point. 

Annotation  cited  in  Wees  v.  Coal  &  I.  R.  Co.  54  W.  Va.  421,  46  S.  E.  166,  in 
refusing  to  enjoin  obstruction  of  road,  to  point  that  mandatory  injunctions  will 
issue  only  where  damage  is  serious. 

Cited  in  reference  notes  in  2  A.  S.  R.  409,  on  mandatory  injunctions;  61  A.  S. 
R.  300 ;  84  A.  S.  R.  849, — as  to  when  mandatory  injunction  will  issue ;  49  A.  S.  R. 
378,  on  jurisdiction  to  grant  mandatory  injunctions. 

Cited  in  notes  in  26  A.  S.  R.  167,  as  to  when  mandatory  injimction  will  issue; 
20  A.  D.  394,  396,  on  power  to  issue  mandatory  injimction  on  interlocutory  ap- 
plication; 20  L.R.A.  162,  on  power  of  equity  to  grant  mandatory  injunctions  as 
to  use  of  property. 
Object  of  injunction  before  answer. 

Cited  in  L.  A.  Thompson  Scenic  R.  Co.  v.  Young,  90  Md.  278,  44  Atl.  1024; 
holding  that  restraining  orders  should  merely  suspend  action  by  defendant  until 
he  is  given  chance  to  answer. 
Surplusage. 

Cited  in  reference  note  in  65  A.  D.  73,  as  to  when  prayer  for  relief  will  be  re- 
garded as  surplusage. 
Right  of  mortgagee  or  trustee  to  purchase  at  his  own  sale. 

Cited  in  Imboden  v.  Hunter,  23  Ark.  622,  79  A.  D.  116,  to  point  that  mortgagee 
without  power  of  sale  may  purchase  the  same  as  he  could  at  execution  sale. 

Cited  in  reference  notes  in  22  A.  D.  302;  24  A.  D.  279;  30  A.  D.  530, — on  trus- 
tee's right  to  purchase  at  his  own  sale;   39  A.  D.  187,  on  validity  of  trustee's 
purchase  at  sale  of  trust  property;  25  A.  D.  399,  on  invalidity  of  purchase  by 
trustee  at  his  own  sale. 
Application  of  proceeds  of  foreclosure  sale. 

Cited  in  Williams's  Case,  3  Bland,  Ch.  186,  to  point  that  proceeds  of  sale  of 
mortgaged  property  should  be  applied  first  to  costs,  commissions,  etc. 
Effect  of  bidding  at  Judicial  sale. 

Cited  in  Knox  v.  Spratt,  19  Fla.  817,  to  point  that  an  enforceable  contract  does 
not  arise  from  the  mere  bidding  at  administrator's  sale. 

Cited  in  notes  in  96  A.  D.  265,  on  auctions ;  69  A.  D.  369,  870,  on  modes  of  en- 
forcement of  liability  of  bidder  at  equity  sale. 
Am.  Dec.  Vol.  III.— 55. 
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Violation  of  order  of  court. 

Cited  in  reference  note  in  56  A.  D.  722,  on  personal  responsibility  of  defend- 
ants served  with  injunction  for  violation  of  order  of  court. 
Practice  in  contempt  proceedings. 

Cited  in  State  ex  rel.  Thatcher  v.  Homer,  16  Mo.  App.  191,  to  point  that  affi- 
davit or  return  of  officer  setting  forth  facts  is  necessary  in  proceeding  to  punish 
contempt;  Crook  v.  People,  16  111.  634,  holding  that  in  proceedings  for  contempt 
for  breach  of  injunction  proofs  may  be  taken  to  contradict  answers  to  the  in- 
terrogatories. 

Disapproved  in  State  v.  Matthews,  37  N.  H.  450,  holding  that  in  determining 
whether  one  is  guilty  of  contempt  proofs  upon  both  sides  are  taken  and  can- 
sidered. 
Right  to  discharge  in  contempt  proceedings. 

Cited  in  State  v.  Vincent,  46  Kan.  618,  26  Pac.  939,  holding  that  defendant 
should  be  dismissed  where  his  answer  showed  he  was  not  connected  with  paper 
in  which  article  constituting  the  contempt  appeared. 
Amending  pleadings. 

Cited  in  Cook  v.  Bee,  2  Tenn.  Ch.  343,  refusing  to  allow  an  amendment  aetr 
ting  up  statute  of  frauds  where  contract  originally  doiied. 

20  AM.  DEC.  402,  HEIiMS  T.  FRANOISCUS,  2  BIiAND,  CH.  544. 

Lapsing  of  legacies. 

Cited  in  Cox  v.  Harris,  17  Md.  23,  holding  that  slaves  included  in  void  bequest 
fall  to  residuary  legatee;  Vandewalker  v.  Rollins,  63  N.  H.  460,  3  Atl.  625,  hold- 
ing that  the  general  residuary  bequest  carries  lapsed  legacies  and  anything  un- 
disposed of;  Williams  v.  Whittle,  60  Ga.  623,  holding  that  void  devise  passes  to 
heir  and  not  to  residuary  legatee. 

Cited  in  reference  note  in  10  A.  S.  R.  463,  on  right  to  property  devised  or 
bequeathed  to  person  dead  when  will  was  made  or  dying  before  testator. 

Cited  in  notes  in  39  A.  D.  582;  60  A.  D.  478, — on  lapsed  legacies. 
What  passes  by  residnary  bequest. 

Cited  in  note  in  9  L.R.A.  202,  as  to  what  paases  in  residuary  bequest 
—  liapsed  legacies. 

Cited  in  reference  notes  in  48  A.  D.  716,  on  residuary  legatee  taking  legacy 
void  for  uncertainty;  28  A.  D.  690,  as  to  when  residuary  legatee  takes  lapsed 
and  void  legacies. 
Contracts  between  husband  and  wife. 

Cited  in  note  in  68  A.  S.  R.  492,  on  agreements  between  husband  and  wife  to 
compensate  each  other's  services,  or  to  relinquish  claims  on  each  other's  earnings 
or  profits. 
W^ife's  power  over  separate  property. 

Cited  in  reference  notes  in  31  A.  D.  26,  on  protection  of  property  of  mar- 
ried woman;  67  A.  S.  R.  406,  on  power  of  married  woman  to  contract  with  re- 
spect to  her  separate  property. 
Separation  agreements. 

Cited  in  Barclay  v.  Barclay,  98  Md.  366,  60  Atl.  804,  to  point  that  courts 
will  not  enforce  deeds  of  separation. 

Cited  in  reference  notes  in  35  A.  D.  668,  on  contracts  of  voluntary  separation 
of  husband  and  wife;  26  A.  S.  R.  268,  on  validity  of  agreements  of  husband  and 
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wife  to  separate;  40  A.  D.  783,  on  enforceability  of  husband's  stipulation  to 
allow  a  separate  maintenance  to  wife. 

Cited  in  notes  in  83  A.  S.  R.  871,  on  construction  of  separation  agreements; 
83  A.  S.  R.  871;  6  E.  R.  C.  375, — on  validity  of  agreements  for  separation  be- 
tween husband  and  wife;  12  L.R.A.(N.S.)  851,  on  validity  of  agreement  between 
husband  and  wife  renouncing  marital  rights;  83  A.  S.  R.  860,  on  validity  and 
effect  of  agreements  between  husband  and  wife  for  living  apart;  83  A.  S.  R.  882, 
on  actions  on  separation  agreements. 

Distinguished  in  Foote  v.  Nickerson,  70  N.  H.  496,  54  L.R.A.  554,  48  Atl. 
1088,  holding  that  while  contracts  for  separate  maintenance  are  valid  contracts 
for  separation  are  not. 
Power  of  courts  over  parental  relation. 

Cited  in  Faulk  v.  Faulk,  23  Tex.  653,  holding  that  courts  will  interfere  to 
protect  children  against  their  parent. 
Father'^  rights  as  gaardian. 

Cited  in  reference  note  in  26  A.  D.  623,  on  father's  right  as  guardian  of  his 
infant  children. 
Allowing  alimony. 

Cited  in  Wright  v.  Wright,  2  Md.  429,  66  A.  D.  723,  to  point  that  formerly 
power  to  grant  divorces  was  legislative  and  power  to  grant  alimony  was  judicial. 

Cited  in  reference  notes  in  74  A.  D.  381,  as  to  when  alimony  may  be  allowed; 
42  A.  S.  R.  398,  on  authority  to  grant  alimony. 

Cited  in  note  in  12  A.  D.  257,  on  equity  jurisdiction  in  case  of  alimony. 
—  Where  divorce  not  granted. 

Cited  in  Stewart  v.  Stewart,  27  W.  Va.  167,  enforcing  decree  of  foreign  court 
allowing  alimony  without  divorce;  Garland  v.  Garland,  60  Miss.  694,  holding 
that  equity  will  compel  husband  to  support  wife  without  regard  to  question  of 
divorce;  Dunnock  v.  Dunnoek,  3  Md.  Ch.  140,  to  point  that  wife  may  under 
circumstances  be  decreed  a  separate  maintenance  to  be  paid  out  of  husband's 
estate;  Jamison  v.  Jamison,  4  Md.  Ch.  289,  holding  that  alimony  may  be  allowed 
though  wife  not  entitled  to  limited  divorce  under  English  law;  Tolman  v.  Tol- 
man,  1  App.  D.  C.  299,  to  same  effect;  Wagoner  v.  Wagoner,  77  Md.  189,  26 
Atl.  284,  to  point  that  separate  maintenance  will  not  be  granted  unless  cause 
for  limited  divorce  made  out;  Galland  v.  Galland,  38  Cal.  265  (dissenting  opin- 
ion), on  wife's  right  to  have  separate  maintenance  without  regard  to  question 
of  divorce. 

Cited  in  reference  note  in  33  A.  S.  R.  576,  on  separate  suit  by  wife,  suing 
for  divorce,  for  maintenance. 

Cited  in  notes  in  60  A.  D.  666,  on  allowance  of  alimony  without  divorce;  77 
A.  S.  R.  231,  on  right  to  maintain  separate  suit  for  maintenance  independent 
of  suit  for  divorce ;  77  A.  S.  R.  235,  237,  238,  on  causes  for  which  separate  suit  for 
maintenance  independent  of  suit  for  divorce  may  be  brought. 
Cruelty  as  ground  for  divorce  or  separate  maintenance. 

Cited  in  reference  notes  in  33  A.  D.  530 ;  68  A.  D.  83, — on  cruelty  as  ground  for 
divorce  or  alimony;  28  A.  D.  66,  as  to  when  cruel  treatment  is  ground  for  grant* 
ing  alimony.  , 

"Wife'g  equity."  i 

Cited  in  reference  note  in  39  A.  D.  639,  on  wife's  equitable  right  to  main- 
tenance where  husband  is  compelled  to  come  into  equity  to  get  property  be- 
longing to  her. 

Cited  in  note  in  23  A.  D.  666,  on  wife's  equity. 
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Distinguished  in  Mercier  v.  West  Kansas  City  Land  Go.  72  Mo.  473,  as  to 
whether  settlement  upon  wife  to  exclusion  of  husband  includes  children. 
Inheritance  by  illegitimates. 

Cited  in  reference  notes  in  11  A.  S.  R.  173,  on  right  of  bastards  to  inherit; 
40  A.  D.  495,  on  right  of  bastard  to  inherit  at  common  law;  85  A.  D.  654, 
as  to  when  illegitimate  children  may  inherit. 

Cited  in  note  in  23  L.R.A.  754,  on  inheritance  by  ill^timate  from  his  mother. 

20  AM.  DEC.  424,  AliliEGRE  T.  MARYIjAND  INS.  CO.  2  GUjIj  Sk  ^.  ISe. 
Liability  on  marine  policy. 

Cited  in  reference  note  in  30  A.  D.  714,  on  liability  on  marine  policy. 
Construction  of  insurance  policy. 

Cited  in  note  in  14  E.  R.  C.  44,  on  construction  of  general  terms  describing 
the  adventure  insured  in  contract  of  insurance. 
Increase  of  risk. 

Cited  in  note  in  13  E.  R.  C.  500,  on  increase  of  risk  by  vessel  sailing  at  differ- 
ent time  than  stated  in  application. 
Effect  of  intent  of  parties  to  insurance  contract. 

Cited  in  reference  note  in  48  A.  D.  469,  on  controlling  effect  of  intent  of  par- 
ties to  contract  of  insurance. 
Statements  binding  on  assured. 

Cited  in  Augusta  Ins.  &  Bkg.  Co.  v.  Abbott,  12  Md.  348,  holding  assured  not 
bound  by  statement  as  to  time  of  sailing;  Kimball  t.  JStna  Ins.  Co.  9  Allen, 
540,  85  A.  D.  786,  holding  fire  insurance  policy  binding  though  applicant  failed 
to  conform  to  his  oral  promise  to  occupy  house;  Alston  y.  Mechanics'  Mut.  Ins. 
Co.  4  Hill,  329,  holding  statement  as  to  intention  or  expectation  not  representa- 
tion which  assured  is  bound  to  see  performed  to  render  his  policy  valid. 

Cited  in  note  in  13  £.  R.  C.  536,  on  avoidance  of  policy  by  breach  of  statement 
as  to  time  vessel  is  to  sail. 

—  As  to  disclosures  required. 

Cited  in  Allegre  v.  Maryland  Ins.  Co.  8  Gill  &  J.  190,  29  A.  D.  536,  holding 
that  assured  must  show  that  insurer  knew  the  cargo  was  to  consist  of  live  stock; 
TumbuU  V.  Home  F.  Ins.  Co.  83  Md.  312,  34  Atl.  875,  holding  it  assured's  duty 
to  declare  his  intention  to  use  gasolene  notwithstanding  the  rate  paid  indicated 
such  intention. 
Parol  evidence  to  vary  writing. 

Cited  in  note  in  6  A.  R.  679,  on  parol  evidence  to  explain  and  contradict  writ- 
ten contract. 

—  As  to  custom  or  usage. 

Cited  in  Orient  Mut.  Ins.  Co.  v.  Wright,  1  Wall.  456,  17  L.  ed.  605,  holding 
proof  of  usage  as  to  rate  of  premium  inadmissible  where  policy  itself  is  clear 
and  definite;  Price  v.  White,  9  Ala.  563,  to  point  that  evidence  of  usages  are 
resorted  to  only  when  law  is  doubtful  or  unsettled;  Susquehanna  Fertilizer  Co. 
V.  White,  66  Md.  444,  59  A.  R.  186,  7  Atl.  802,  holding  evidence  that  among  mer- 
chants of  particular  place  word  "settlement"  had  peculiar  meaning  inadmissible; 
Wausau  Boom  Co.  v.  Dunbar,  75  Wis.  133,  43  N.  W.  739,  holding  evidence  of 
custom  of  booming  trade  admissible. 

Cited  in  reference  note  in  54  A.  D.  321,  on  admissibility  of  evidence  of  usage 
to  explain  or  control  express  contract. 
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Cited  in  notes  in  25  A.  D.  372,  on  admisBlbility  of  evidence  of  usage;  14  E.  R. 
C.  671,  (A  parol  evidence  to  interpret  written  contracts  and  to  show  usage  of 
trade;  II  A.  S.  R.  632,  on  admissibility  of  evidence  of  custom  or  usage  to  ex- 
plain technical  expressions  in  contract  or  to  disclose  intention  of  parties;  14 
E.  R.  C.  48,  on  rule  as  to  admission  of  evidence  of  custom  or  imderstanding  of 
merchants  to  explain  expressions  in  policy  of  insurance  which  are  inadequate  to 
explain  themselves. 
Ezistenoe,  nature,  and  effect  of  nsages  and  customs. 

Cited  in  Power  v.  Kane,  5  Wis.  265,  holding,  in  treating  of  brokers'  commis- 
sions, that  usages  to  be  binding  must  be  clear,  imiform,  and  well  established. 

Cited  in  reference  notes  in  45  A.  D.  352,  on  usage  and  custom  with  regard  to 
marine  insurance;  30  A.  D.  584,  on  nature  and  validity  of  usages;  70  A.  D. 
523,  on  essentials  to  binding  force  of  usages  and  customs;  45  A.  D.  773,  on  duty 
of  insurer  to  inform  himself  on  a  general  custom  of  trade. 

Cited  in  notes  in  23  A.  D.  622,  on  what  is  necessary  to  constitute  usage;  18 
A.   R.   207,  on  custom  or  usage  as  affecting  contractual  relations;    10  L.R.A. 
785,  on  effect  of  usage  on  obligations  of  contracts. 
Question  for  Jury  as  to  custom  or  usage. 

Cited  in  Leach  v.  Perkins,  17  Me.  462,  35  A.  D.  268,  to  point  that  question 
whether  usage  is  proved  is  for  jury. 

Cited  in  reference  notes  in  45  A.  D.  773;  70  A.  D.  523,— on  existence  of  cus- 
tom being  for  jury. 

20  AM.  DBO.  4S4,  McOAXJIiBY  T.  GRIMES,  2  QJUL  Sk  J.  818. 
Instantaneous  seisin. 

Cited  in  Heuisler  v.  Nickum,  38  Md.  270,  holding  land  purchased  and  mort- 
gaged three  days  later  does  not  present  case  of  instantaneous  seisin. 
Transitory  seisin. 

Cited  in  Banning  v.  Edes,  6  Minn.  402,  Gil.  270,  holding  lien  of  prior  judg- 
ment subordinate  to  lien  of  purchase  money  mortgage,  dated  after  deed  but 
delivered  therewith;  Wallace  v.  Silsby,  42  N.  J.  L.  1,  holding  that  seisin  held 
by  person  merely  for  purpose  of  reconveyance  does  not  inure  to  such  person's 
grantee;  Farmers  Loan  &  T.  Co.  v.  People,  1  Sandf.  Ch.  139,  holding  title  ac- 
quired by  state  in  escheated  lands  of  alien,  subject  to  lien  of  purchase  money 
mortgage. 
—  In  respect  to  dower. 

Cited  in  Mayburry  v.  Brien,  15  Pet.  21,  10  L.  ed.  646;  Eslava  v.  Lepretre,  21 
Ala.  504,  56  A.  D.  266;  Glenn  v.  Clark,  53  Md.  580;  Kittle  v.  Van  Dyck,  1 
Sandf.  Ch.  76, — holding  that  dower  does  not  attach  as  against  purchase  money 
mortgage;  McMahon  v.  Russell,  17  Fla.  698,  to  same  point;  Libby  v.  Tidden, 
192  Mass.  175,  78  N.  E.  313,  7  A.  &  E.  Ann.  Cas.  617,  to  point  that  dower  does 
not  attach  where  husband's  seisin  is  instantaneous;  Roush  v.  Miller,  39  W.  Va. 
638,  20  S.  £.  663,  holding  widow's  right  of  dower  subject  to  lien  retained  foi 
unpaid  purchase  money;  Rawlings  v.  Lowndes,  34  Md.  639,  holding  that  dower 
attached  as  against  purchase  money  mortgage  not  acknowledged  until  some  time 
after  its  execution. 

Cited  in  reference  notes  in  24  A.  D.  707,  on  dower  in  case  of  transitory  seisin ; 
37  A.  D.  659,  on  dower  as  affected  by  purchase  money  mortgage  or  trust. 

Cited  in  note  in  4  L.R.A.  607,  as  to  whether  mortgage  ^ven  to  vendor 'for 
purchase  money  is  superior  to  dower. 
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20  AM.  DBO.  4S8,  STOCKETT  T.  WATKINS,  2  GILIi  &  J.  S26. 
When  action  for  use  and  occupation  sustainable. 

Cited  in  Walker  v.  McCusker,  71  Cal.  694,  12  Pac.  723,  holding  that  action  for 
use  and  occupation  will  lie  upon  a  contract  implied  by  law;  Dixon  v.  Ahern, 
19  Nev.  422,  14  Pac.  598,  holding  that  one  who  enters  and  holds  as  trespasser  ia 
not  liable  in  such  action;  Smith  y.  Houston,  16  Ala.  Ill,  holding  such  action 
not  sustainable  on  proof  of  title  in  plaintiff  and  that  defendant  did  not  hold 
adversely;  Bates  t.  Ridgeway,  48  Ala.  611,  to  point  that  such  action  is  not 
sustainable  where  defendant's  possession  is  tortious;  Ackerman  y.  Lyman,  20 
Wis.  455,  holding  instruction  that  law  will  imply  promise  to  pay  rent  where  one 
entering  as  trespasser  holds  with  owner's  assent  erroneous. 

Cited  in  reference  notes  in  23  A.  D.  407,  on  assumpsit  for  use  and  occupa- 
tion; 46  A.  D.  289,  on  action  for  use  and  occupation. 
Implied  contracts. 

Cited  in  reference  notes  in  23  A.  D.  662 ;  26  A.  D.  656, — on  exclusion  of  implied 
contract  by  express  contract;  60  A.  D.  629,  on  nonimplication  of  promise  where 
express  contract  exists. 
When  action  of  assumpsit  sustainable. 

Cited  in  Franklin  v.  Waters,  8  Gill,  322,  holding  slaye  not  entitled  to  recover 
for  services  rendered  after  manumission,  the  parties  not  so  intending;  KiddaD 
y.  Trimble,  1  Md.  Ch.  143,  to  point  that  plaintiff  who  brings  assumpsit  where 
trespass  is  the  proper  action  misconceives  his  remedy  and  cannot  recover. 

Cited  in  note  in  89  A.  D.  428,  on  assumpsit  not  being  proper  action  to  try  title. 
—  As  to  matters  sounding  in  tort. 

Cited  in  Janes  y.  Buzzard,  Hempst.  240,  Fed.  Cas.  No.  7,206a;  Merchants' 
Bank  v.  Rawls,  7  Ga.  191,  50  A.  D.  394, — holding  that  owner  may  waive  wrongful 
conversion  and  bring  assumpsit;  Strickland  v.  Bums,  14  Ala.  511,  sustaining 
action  of  assumpsit  against  one  who  wrongfully  disposed  of  notes  for  property; 
Upchurch  v.  Norsworthy,  15  Ala.  706,  sustaining  action  of  assumpsit  by  ad- 
ministrator against  one  tortiously  disposing  of  property  of  the  estate;  Isaacs  v. 
Hermann,  49  Miss.  449,  sustaining  action  of  assumpsit  where  defendant  pro- 
cured the  goods  by  fraud;  Linton  v.  Walker,  8  Fla.  144,  71  A.  D.  105  (dissent- 
ing opinion),  on  right  to  maintain  assumpsit  against  one  wrongfully  using 
slaves  of  another;  Gordon  v.  Bruner,  49  Mo.  570;  Starr  Cash  Car  Co.  v.  Rein- 
hart,  2  Misc.  116,  20  N.  Y.  Supp.  872;  Norden  v.  Jones,  33  Wis.  600,  14  A.  R. 
782, — holding  that  claim  growing  out  of  tort  may  be  set  off  in  action  upon  con- 
tract; May  V.  Le  Claire,  11  Wall.  217,  20  L.  ed.  50;  Hutton  v.  WetheraM,  5 
Harr.  (Del.)  381;  Braithwaite  v.  Akin,  3  N.  D.  365,  56  N.  W.  133;  McDonald  v. 
Peacemaker,  5  W.  Va.  439, — ^to  point  that  injured  party  may  waive  tort  sad 
bring  assumpsit. 

Cited  in  reference  notes  in  26  A.  D.  481;  49  A.  D.  281;  18  A.  S.  R.  810,-^ 
on  waiver  of  tort  to  sue  in  assumpsit. 

Cited  in  notes  in  17  A.  D.  245,  246,  on  waiving  tort;  8  L.R.A.  217,  on  eleetira 
of  remedy  for  conversion. 

Distinguished  in  Mann  v.  United  States,  32  Ct.  CI.  680,  holding  such  mle 
cannot  be  made  use  of  to  give  court  jurisdiction  in  claims  against  the  govern- 
ment. 

Admissibility  of  declarations  by  privies  in  estate. 

Cited  in  Burt  v.  McKinstry,  4  Minn.  204,  Gil.  146,  77  A.  D.  607,  holding 
declarations  of  assignor  offered  to  impeach  assignment  previously  made  inad- 
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miBsible;  Vrooman  ▼.  King,  36  N.  Y.  477,  holding  it  necessary  in  order  to  bind 
grantee  by  declarations  of  grantor  to  show  that  same  were  made  prior  to  sale. 

Cited  in  notes  in  40  A.  D.  240;  42  A.  D.  80,— on  admissibility  of  declarations 
of  former  owner  of  chattel  or  chose  in  action  against  party  claiming  under  him. 
Power  of  court  to  determine  sufficiency  of  evideiioe. 

Cited  in  Cole  v.  Hebb,  7  Gill  &  J.  20,  holding  it  for  the  court  to  determine 
the  legal  sufficiency  of  the  evidence  adduced. 

20  AM.  DEC.  448,  HAMIIiTON  v.  WARFIEIiD,  2  GILIj  A  J.  482. 
Wben  freight  pro  rata  itineris  demandable. 

Cited  in  Towle  v.  Kettell,  6  Cush.  18,  denying  right  to  any  freight  where  vessel 
was  lost  while  homeward  bound,  the  charter  party  being  for  an  entire  voyage 
out  and  home. 

Cited  in  reference  note  in  30  A.  D.  718,  on  right  to  freight  pro  rata  itineria 
where  owner  voluntarily  receives  goods  at  intermediate  port. 

20  AM.  DEO.  452,  GLENN  T.  SMITH,  2  GILIj  A  J.  498. 
Powers,  duties,  and  liabilities  of  executors  and  administrators. 

Cited  in  note  in  2  E.  R.  C.  152,  on  right  of  executor  or  administrator  to  retain 
his  claim  against  estate. 
—  Extraterritorial  powers  and  duties. 

Cited  in  Reynolds  v.  McMullen,  55  Mich.  568,  54  A.  R.  386,  22  N.  W.  41, 
holding  foreign  administrator  not  entitled  to  sell  mortgage  on  land  situate  within 
state  of  foriun  after  grant  of  local  administration;  Davis  v.  Smith,  5  Qa. 
274,  48  A.  D.  279,  holding  administrator  not  liable  as  for  devastavit  for  failing 
to  defend  suit  in  foreign  stat^;  Wright  v.  Gilbert,  51  Md.  146,  holding  that  in 
absence  of  statute  courts  are  not  open  to  foreign  executors;  South-Westem  R. 
Co.  V.  Paulk,  24  Ga.  356,  holding  same  as  to  foreign  administrators;  Corrie's 
Case,  2  Bland,  Ch.  488,  to  point  that  a  foreign  administration  is  not  recognized. 

Cited  in  reference  notes  in  41  A.  S.  R.  545,  on  foreign  executors  and  adminis- 
trators; 28  A.  D.  141;  32  A.  D.  633, — on  powers  and  duties  of  foreign  adminis- 
trator or  curator;  23  A.  D.  572,  on  powers  and  liabilities  of  foreign  adminis- 
trators; 32  A.  D.  107,  on  rights,  powers,  liabilities,  and  duties  of  foreign  ad- 
ministrators and  executors;  58  A.  D.  268,  on  authority  of  administrator,  execu- 
tor, or  curator  over  assets  in  another  jurisdiction;  25  A.  D.  317,  on  appoint- 
ment, powers,  and  duties  of  foreign  administrators. 

Cited  in  notes  in  5  L.R.A.  541,  on  incapacities  of  foreign  administrator;  45  A. 
S.  R.  671,  672,  on  extraterritorial  powers  and  liabilities  of  executors  and  admin- 
istrators; 45  A.  S.  R.  664,  on  power  and  duty  of  administrator  and  executor  as 
to  property  outside  of  state;  35  A,  D.  485,  on  necessity  for  appointment  of  an- 
cillary administrator. 

Distinguished  in  Pedan  v.  Robb,  8  Ohio,  227;  Smith  v.  Henning,  10  W.  Va. 
696, — upon  point  that  courts  are  not  open  to  foreign  executors  and  adminis- 
trators; Holcomb  V.  Phelps,  16  Conn.  127,  holding  property  brought  by  foreign 
administrator  into  state  of  forum  not  subject  to  seizure  at  suit  of  administrator 
there  appointed;  Lucas  v.  Byrne,  35  Md.  485,  holding  foreign  administrator  en- 
titled to  sue,  as  assignee  upon  claim  assigned  by  him  to  himself  individually; 
Citizens'  Nat.  Bank  v.  Sharp,  53  Md.  521,  holding  debt  discharged  where  resi- 
dent debtor  paid  foreign  administrator  before  local  administration  granted. 
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Payment  by  bills  and  notes. 

Cited  in  Poole  v.  Rice,  9  W.  Va.  73,  holding  that  in  absence  of  express  agree- 
ment note  will  not  be  oonsider^d  absolute  payment;  Warfield  v.  Booth,  33  Md. 
63,  to  same  point;  Berry  v.  Griffin,  10  Md.  27,  69  A.  D.  123,  holding  liability  on 
account  not  extinguished  where  note  received  in  payment  thereof;  Peter  v.  Beyer- 
ly,  10  Pet.  532,  9  L.  ed.  622,  holding  arrangement  whereby  for  decedent's  notes 
other  notes  were  substituted  no  payment;  Merchants  Nat.  Bank  t.  Good,  21  W. 
Va.  455,  holding  substituting  new  note  for  matured  one  not  an  extinguishment 
thereof  unless  so  agreed;  First  Nat.  Bank  v.  Handley,  48  W.  Va.  690,  37  S.  E. 
536,  to  same  effect;  Hopkins  v.  Boyd.  11  Md.  107,  holding  note  in  effect  a  renewal 
of  note  surrendered  not  a  paymeiu  thereof;  Councilman  t.  Towson  Nat.  Bank, 
103  Md.  469,  64  Atl.  358,  holding  suit  sustainable  on  original  indebtedness  where 
renewal  note  signed  by  but  one  joint  debtor;  Reppert  v.  Robinson,  Taney,  492, 
Fed.  Cas.  No.  11,703,  holding  suit  upon  original  cause  of  action  under  libel  filed 
in  admiralty  sustainable  notwithstamling  duebill  taken;  Lewis  v.  Brehme,  33 
Md.  412,  3  A.  R.  190,  holding  agent  liable  as  debtor  not  discharged  upon  sliding 
principal  a  draft;  Exchange  Bank  v.  Sutton  Bank,  78  Md.  577,  23  L.R.A.  173, 
28  Atl.  563,  to  point  that  check  is  not  a  payment  unless  so  agreed  or  creditor 
guilty  of  laches;  Hoopes  v.  Strasburger,  37  Md.  390,  11  A.  R.  538,  holding  that 
one  induced  by  fraud  to  accept  note  as  absolute  payment  need  not  in  suit  on 
original  contract  produce  note  until  trial;  Sentman  v.  Gamble,  69  Md.  293,  14 
Atl.  673  (dissenting  opinion),  as  to  vendee's  note  operating  as  part  payment 
within  statute  of  frauds;  Haines  v.  Pearce,  41  Md.  221,  holding  that  agreement 
to  take  bill  as  payment  need  not  be  expressed  in  so  many  words;  Hoopes  v. 
Strasburger,  37  Md.  390,  11  A.  R.  538,  holding  note,  a  payment  when  accepted 
by  creditor  at  his  risk;  Bantz  y.  Basnett,  12  W.  Va.  772,  holding  note  ex- 
tinguished where  before  same  due  new  note  taken,  and  old  one  surrendered; 
Meek  v.  Parker,  63  Ark.  367,  58  A.  S.  R.  119,  38  S.  W.  900,  holding  mechanics' 
lien  not  waived  by  accepting  note  in  settlement  and  transferring  it  if  taken  up 
at  maturity. 

Cited  in  reference  notes  in  43  A.  D.  635;  44  A.  D.  144, — as  to  when  giving 
of  note  operates  as  payment  of  pre-existing  debt;  43  A.  D.  540,  as  to  when 
giving  note  operates  as  payment,  and  its  effect  on  pre-existing  debt;  42  A.  D. 
383,  on  effect  of  accepting  note  for  pre-existing  debt;  51  A.  D.  73,  on  payee's 
right  to  recover  on  original  consideration  when  note  is  unavailing;  27  A.  D. 
641,  on  presumption  of  payment  arising  from  taking  of  note;  42  A.  D.  383,  on 
presumption  as  to  agreement  that  note  was  received  as  payment;  72  A.  D.  620, 
on  rebutting  presumption  that  old  debt  was  discharged  by  acceptance  of  nego- 
tiable note. 

Cited  in  note  in  37  A.  D.  48,  on  extinguishment  of  debt  by  note  or  order. 

Distinguished  in  Blake  v.  Pitcher,  46  Md.  453,  holding  principles  regulating 
effect  of  note  as  payment  inapplicable  to  mechanics'  lien  law;   Neff  v.  Clute, 
12  Barb.  466,  to  point  that  action  not  maintainable  on  note  after  same  deliverad 
back  to  maker  for  a  new  note. 
—  Of  third  person. 

Cited  in  Kephart  v.  Butcher,  17  Iowa,  240,  holding  note  surrendered  up<m  re- 
ceipt of  third  party's  note  not  thereby  paid;  Guion  v.  Doherty,  43  Miss.  588, 
holding  wife's  liability  on  open  account  not  discharged  where  husband's  note 
accepted;  Haines  v.  Pearce,  41  Md.  221,  holding  one  entitled  to  credit  for  drafts 
given  as  collateral  where  holder  guilty  of  laches  in  giving  notice  of  dishonor; 
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Coek*  y.  Chaney,  14  Ala.  65,  holding  that  one  transferring  note  given  him  as 
collateral  Mcurity  adopts  same  as  payment. 

Cited  in  reference  notes  in  35  A.  S.  R.  817,  on  acceptance  of  note  of  third 
person  as  payment;  23  A.  D.  777,  as  to  when  payment  by  note  of  third  person 
discharges  debt;  24  A.  D.  640;  27  A.  D.  192, — as  to  when  note  given  by  debtor  or 
third  person  operates  as  payment. 

Cited  in  notes  in  10  LJEl.A.(N.S.)539,  on  effect  of  giving  receipt  by  one  ac- 
cepting without  indorsement  transfer  of  worthless  check  or  note  of  third  person ; 
10  L.RjV.(N.S.)  512,  513,  518,  on  effect  of  transfer,  without  indorsement,  of 
worthless  check  or  note  of  third  person  on  account  of  antecedent  debts ;  10  L.R.A. 
(N.S.)  540,  on  effect  of  n^otiating  worthless  paper  of  third  person,  accepting 
without  indorsement;  10  LJtA.(N.S.)  541,  on  effect  of  laches  of  one  accepting, 
without  indorsement,  transfer  of  worthless  check  or  note  of  third  person. 

—  Of  one  member  of  debtor  firm. 

Cited  in  Hoeflinger  v.  Wells,  47  Wis.  628,  3  N.  W.  589,  holding  one  lending 
money  to  partnership  not  paid  by  taking  note  of  member  thereof;  Folk  v.  Wil- 
son, 21  Md.  538,  83  A.  D.  599,  holding  partnership  not  discharged  from  liability 
for  goods  sold  firm  where  note  of  member  accepted;  First  Nat.  Bank  v.  Newton, 
10  Colo.  161,  14  Pac.  428,  holding  firm  note  surrendered  after  a  change  in  part- 
nership, unknown  to  creditor,  for  another  note  not  thereby  paid. 

—  Bffect  of  producing  note  at  trial. 

Cited  in  Matthews  v.  Dare,  20  Md.  248,  holding  suit  on  original  indebtedness 
suBtainable  if  note  given  therefor  is  actually  produced  at  trial;  Morrison  v. 
Welty,  18  Md.  169,  holding  same  as  to  an  altered  note;  Owen  v.  Hall,  70  Md. 
97,  16  Atl.  376,  holding  that  if  renewal  note  be  produced  at  trial  recovery  can 
be  had  on  original  note. 

—  When  receipted  for. 

Cited  as  leading  case  in  Re  Hurst,  1  Flipp.  462,  Fed.  Cas.  No.  6,925,  holding 
it  a  question  of  fact  whether  notes  taken  in  full  satisfaction  and  discharge  oper- 
ate as  payment. 

Cited  in  Hurley  v.  Hollyday,  35  Md.  469,  holding  absolute  pa3nnent  of  pur- 
chase money  not  established  where  notes  received  and  receipted  for;  McMurry 
V.  Taylor,  30  Mo.  263,  77  A.  D.  611,  holding  statement  in  receipt  that  note  is  in 
settlement  of  an  account  insufficient  to  prove  absolute  payment;  Combination 
Steel  &  I.  Co.  V.  St.  Paul  City  R.  Co.  47  Minn.  207,  49  N.  W.  744,  holding  note 
receipted  for  as  payment  not  operative  as  absolute  payment;  Comptoir  D'Es- 
compte  De  Paris  v.  Dresbach,  78  Cal.  15,  20  Pac.  28,  to  same  point;  Harness  v. 
Chesapeake  &  0.  Canal  Co.  1  Md.  Ch.  248,  holding  debt  not  extinguished  where 
creditor  receipted  in  full  for  acceptances  of  debtor;  H.  F.  Cady  Lumber  Co.  v. 
Greater  America  Exposition,  4  Neb.  (Unof.)  268,  93  N.  W.  961,  holding  absolute 
payment  not  established  where  note  receipted  for  as  payment  on  account  and 
credited  on  books;  Feamster  v.  Withrow,  12  W.  Va.  611,  holding  bank  receipting 
for  surety's  indorsed  note  given  in  payment  of  judgment  recovered  against,  prin- 
cipal not  thereby  absolutely  paid;  Maryland  &  N.  Y.  Coal  &  I.  Co.  v.  Wingert, 
8  Gill,  170,  holding  lien  of  mortgage  not  extinguished  by  receipting  for  checks 
and  notes  given  in  payment  thereof;  Eastman  v.  Porter,  14  Wis.  39,  holding 
liability  on  mortgage  debt  not  discharged  where  plaintiff  accepted  usurious  note 
and  entered  mortgage  released. 

—  Effect  of,  to  suspend  payment. 

Cited  in  Herman  v.  Williams,  36  Fla.  136,  18  So.  351,  holding  that  acceptance 
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of  note  for  antecedent  debt  extends  time  of  payment  until  note's  maturity; 
Metzerott  v.  Ward,  10  App.  D.  C.  614;  Mudd  v.  Harper,  1  Md.  110,  54  A.  D. 
644, — ^to  point  remedy  on  original  debt  suspended  until  maturity  of  note  given 
in  payment  thereof;  Yates  v.  Donaldson,  5  Md.  389,  61  A.  D.  283;  Vanderford  ▼. 
Farmers'  &  M.  Nat.  Bank,  106  Md.  164,  10  L.R.A.(N.S.)  129,  66  Atl.  47,— to 
point  that  payment  is  merely  suspended  where  a  security  is  substituted  for 
another  of  equal  degree;  Himter  v.  Van  Bomhorst,  1  Md.  604,  holding  that  re- 
ceiving from  drawer  bills  accepted  by  him  for  amount  due  on  previous  note  sus- 
pends action  thereon;  American  Iron  &  Steel  Mfg.  Co.  v.  Beall,  101  Md.  423, 
61  Atl.  629,  4  A.  &  E.  Ann.  Cas.  883,  holding  that  accepting  note  payable  at  future 
time  suspends  suit  on  original  contract  and  discharges  guarantor. 

Cited  in  reference  note  in  30  A.  D.  268,  on  effect  of  taking  note  to  suspend  Tern- 
edy  on  debt. 

Cited  in  note  in  12  L.R.A.  224,  on  effect  of  taking  security  as  influenced  bj 
kind  taken  and  time  of  taking. 
Who  liable  as  executor  de  son  tort. 

Cited  in  reference  notes  in  22  A.  D.  719;  23  A.  D.  376, — on  who  liable  as 
executor  de  son  tort;  46  A.  D.  778,  as  to  how  executor  de  son  tort  is  constituted; 
65  A.  D.  140,  as  to  when  intermeddling  with  goods  will  convert  one  into  ex- 
ecutor de  son  tort. 

Cited  in  notes  in  86  A.  D.  424 ;  98  A.  S.  R.  194, — on  what  constitutes  one  an 
executor  de  son  tort;  85  A.  D.  424,  on  what  acts  will  not  constitute  person  ex- 
ecutor de  son  tort. 
Rights  and  liabilities  of  executors  de  son  tort. 

Cited  in  Winn  v.  Slaughter,  6  Heisk.  191,  holding  executor  de  son  tort  paying 
debts  to  twice  the  amoimt  of  assets  received  exonerated  from  liability;  Hill  v. 
Henderson,  13  Smedes  &  M.  688,  holding  by  statute  executor  de  son  tort  liable 
only  to  extent  of  assets  received  though  plene  adnUnstravit  not  pleaded;  Baum- 
gartner  v.  Haas,  68  Md.  32,  11  Atl.  688;  holding  that  rule  that  such  executor 
cannot  retain  for  his  own  debt  applies  in  equity;  Bellows  v.  Goodall,  32  N.  H. 
97,  to  point  that  extent  of  such  executor's  common-law  liability  is  value  of  as- 
sets received;  Jenks  v.  Terrell,  73  Ala.  238,  holding  widow  entitled  to  reim- 
bursement for  just  debts  paid  by  her  before  administration  granted. 

Cited  in  notes  in  98  A.  S.  R.  201,  on  rights  of  executor  de  son  tort;  46  A.  D. 
778;  57  A.  D.  164, — on  liability  of  executor  de  son  tort;  86  A.  D.  426,  827,  on  lia- 
bility of  executor  de  son  tort. 

In  what  actions  recoupment  or  set-off  allowed. 

Cited  in  Lee  v.  Kutledge,  61  Md.  311,  holding  to  point  that  recoupment  is  a^ 
lowed  in  actions  both  ew  contractu  and  ex  delicto  to  avoid  circuity  of  action. 
» Availability  to  executor  de  son  tort. 

Cited  in  Tobey  v.  Miller,  64  Me.  480,  holding  such  executor  entitled  to  recoup 
just  debts  paid  by  him;  Roggenkamp  v.  Roggenkamp,  16  C.  C.  A.  600,  32  U.  S. 
App.  453,  68  Fed.  606,  holding  such  executor  chargeable  only  to  extent  of  assefci 
received  against  which  debts  paid  may  be  set  off. 
When  title  vests. 

Cited  in  note  in  12  L.R.A.  702,  as  to  when  vendee's  title  vests  on  conditiooal 
sale. 
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20  AM.  DEO.  46S,  FRIDGE  t.  STATE,  8  QILLi  A  J.  108. 
Powers  of  probate  court. 

Cited  in  Lefever  t.  Lefever,  6  Md.  472,  holding  that  court  may  appoint  guard- 
ian where  mother  neglected  for  three  months  to  qualify  as  such. 

Distinguished  in  De  Kraft  t.  Barney,  2  Hayw.  &  H.  405,  Fed.  Cas.  No.  18,288, 
holding  probate  court  precluded  from   inquiring  into   father's  fitness  to  have 
persona]  custody  of  his  children. 
Presumption  of  performance  of  duty. 

Cited  in  Pennington  v.  Yell,  11  Ark.  212,  62  A.  D.  262,  holding  that  in  action 
against  attorney  for  negligence  there  is  strong  presumption  that  he  performed  his 
duty;  State  use  of  Baltimore  County  y.  Homer,  34  Md.  569,  holding  it  unneces- 
sary in  action  on  tax  collector's  bond,  to  aver  when  he  was  appointed  and  when 
levies  were  made. 

—  By  probate  court. 

Cited  in  State  use  of  Dittman  y.  Bobinson,  57  Md.  486,  holding  orphans'  court 
having  accepted  bond  it  will  be  presumed  to  have  demanded  it  in  accordance 
with  statute;  Sitzman  v.  Pacquette,  13  Wis.  201   (dissenting  opinion),  upon  the 
presumptions  arising  in  favor  of  validity  of  acts  of  probate  court. 
Conclusiveness  of  Judgment. 

Cited  in  reference  notes  in  80  A.  D.  168,  on  conclusiveness  of  judgment  of  court 
of  competent  jurisdiction;  62  A.  D.  302,  on  collateral  attack  <m  judgment. 

—  Of  probate  court. 

Cited  in  Nugent  v.  Powell,  4  Wyo.  173,  62  A.  S.  R.  17,  20  L.R.A.  199,  33  Pac. 
23,  holding  adoption  proceedings  conclusive  upon  parties  thereto  and  their  privies. 

Cited  in  reference  note  in  61  A.  S.  R.  667,  on  conclusiveness  of  judgment  ap- 
pointing or  removing  guardian. 

Distinguished  in  Bedman  v.  Chance,  32  Md.  42,  holding  that  parent  not  noti- 
fied of  appointment  of  guardian  may  on  petition  in  same  court  impeach  the  ap- 
pointment. 

Estoppel  by  recitals  In  bond. 

Cited  in  Thompson  v.  Rush,  66  Neb.  758,  92  N.  W.  1060,  to  point  that  sureties 
are  estopped  to  deny  facts  recited  in  bond;  Hauenstein  v.  Gillespie,  73  Miss.  742, 
55  A.  S.  R.  569,  19  So.  673,  holding  in  action  on  guardian's  bond  sureties  es- 
topped to  deny  validity  of  guardian's  appointment;  Gray  v.  State,  78  Ind.  68,  41 
A.  R.  545,  holding  sureties  on  guardian's  bond  given  upon  sale  of  ward's  realty 
estopped  to  deny  guardian's  appointment;  Gunther  v.  State,  31  Md.  21,  to  point 
that  sureties  of  guardian  are  estopped  to  deny  that  he  is  guardian  or  that  ward 
had  property  subject  to  guardianship;  Hofi'man  v.  Fleming,  66  Ohio  St.  143,  64 
N.  E.  63,  holding  sureties  on  executor's  bond  estopped  to  deny  that  court  had 
jurisdiction  to  make  the  appointment;  Milbum  v.  State,  1  Md.  1,  holding  parties 
to  bond  reciting  principal's  appointment  estopped  to  deny  such  fact;  State  ex  rel. 
Remo  V.  Golding,  28  Ind.  App.  233,  62  N.  £.  502,  holding  that  sureties  on  bond  of 
licensee  cannot  attack  validity  of  the  license;  Lloyd  v.  Burgess,  4  Gill,  187,  hold- 
ing administrator  estopped  to  deny  fact  admitted  in  intestate's  bond. 

Cited  in  reference  notes  in  56  A.  8.  R.  573;  65  A.  8.  R.  123,— on  estoppel  by 
recitals  in  guardian's  bond. 

Cited  in  note  in  II  E.  R.  C.  15,  on  estoppel  by  matter  of  record. 
Sufficiency  and  effect  of  tender. 

Cited  in  Hiller  v.  Howell,  74  Ga.  174,  holding  a  partial  and  uncertain  tender 
insufficient. 
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Cited  in  reference  notes  in  22  A.  D.  225;  26  A.  D.  265, — on  sufficiency  and 
necessity  of  tender;  38  A.  S.  R.  529,  on  necessity  of  tender  being  for  full  amoont; 
35  A.  D.  495,  on  sufficiency  of  offer  of  part  of  amount  aa  a  tender. 

Cited  in  notes  in  77  A.  D.  474,  giving  illustrations  of  insuffident  tender;  77 
A.  D.  488,  on  effect  of  tender  as  payment  and  discharge. 
Liability  of  guardians  generally. 

Cited  in  note  in  75  A.  D.  449,  on  personal  liability  of  goardians. 
Ck>ncla8iTenes8  of  settlement  by  guardian. 

Cited  in  reference  note  in  46  A.  D.  486,  at  to  when  guardian's  setUement  of 
ward  not  binding. 
Release  of  guardian* 

Cited  in  reference  note  in  29  A.  D.  89,  on  setting  aside  release  from  ward  to 
guardian  made  at  or  before  time  of  settling  accounts. 
Jurisdiction  over  guardian. 

Cited  in  reference  note  in  71  A.  D.  119,  on  what  facts  are  necessary  to  confer 
jurisdiction  to  bind  guardian. 
Validity  of  contracts  of  infants. 

Cited  in  Ridgeley  ▼.  Crandall,  4  Md.  485,  holding  that  presumably  infant's 
deed  is  voidable  and  not  void;  Levering  ▼.  Heigfae,  3  Md.  Ch.  365,  2  Md.  Ch.  81, 
holding  female  infant's  contract  binding  her  realty  by  a  marriage  settlement  mere- 
ly voidable;  Cronise  t.  Clark,  4  Md.  Ch.  403,  holding  mortgage  by  infant  €i 
reversionary  interest  in  her  property  to  secure  debt  of  husband's  firm  void; 
McClellan  v.  Kennedy,  3  Md.  Ch.  234;  Greenwood  v.  Greenwood,  28  Md.  369,— 
to  point  that  female  infant  is  not  entitled  to  execute  valid  release  to  guardian; 
McKim  V.  Handy,  4  Md.  Ch.  228,  to  point  that  female  is  entitled  to  receive  her 
property  from  guardian  at  age  of  eighteen;  Monumental  Bldg.  Asso.  No.  2  t. 
Herman,  38  Md.  128,  sustaining  exceptions  by  infant  to  sale  under  mortgage 
executed  by  him;  Anderson  v.  Smith,  33  Md.  465,  holding  infant  continuing  to 
live  in  home  where  father  placed  her  liable  for  necessaries. 

Cited  in  reference  notes  in  23  A.  D.  529;  26  A.  D.  254;  30  A.  D.  82,— as  to 
when  contracts  of  infants  are  void,  voidable,  or  binding;  36  A.  D.  298,  on  infants' 
contracts  for  necessaries;  26  A.  D.  748,  on  liability  of  infants  on  contracts  for 
necessaries. 

Cited  in  notes  in  18  A.  S.  R.  576,  on  infants'  contracts  as  void  or  voidable; 
18  A.  S.  R.  580,  on  statutory  regulations  of  infants'  contracts;    18  A.  S.  R. 
618,  on  infants'  compromises  and  releases;  22  A.  D.  654,  on  infant's  liability 
for  necessaries. 
Ratification  or  disafflrmanoe  of  Infant's  contracts. 

Cited  in  West  v.  Penny,  16  Ala.  186,  sustaining  action  on  covenant  of  infant 
to  pay  over  money  received  by  him  where  he,  upon  his  majority,  ratified  same; 
Fant  V.  Cathcart,  8  Ala.  725,  holding  that  infant  may  ratify  single  Mil  oa  at- 
taining his  majority. 

Cited  in  reference  note  in  7  A.  D.  137,  on  right  to  disalfirm  oontract  as  privi- 
lege of  infant  only. 
Who  may  sue  on  guardian's  bond. 

Distinguished  in  Baldwin  v.  State,  89  Md.  587,  43  Atl.  857,  holding  that  tu 
authorities  may  sue  on  guardian's  bond. 
Right  of  Infant  to  sue  by  next  friend. 

Cited  in  Baltimore  v.  Norman,  4  Md.  362,  holding  infant  entitled  to  sot  te 
trover  by  next  friend  though  he  have  duly  qualified  guardian. 
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Wbere  legal  plaintiff  is  only  a  nominal  party. 

Cited  in  Karrick  y.  Wetmore,  22  App.  D.  C.  487,  to  point  that  nominal 
plaintiff  is  the  substantial  plaintiff  in  respect  to  institution  and  prosecution  of 
suit;  State  ex  rel.  Dunham  y.  Hood,  3  Blackf.  361,  to  point  that  it  is  nothing  to 
defendant,  in  action  brought  for  use  of  another,  who  is  entitled  to  equitable 
interest;  Le  Strange  y.  State,  68  Md.  26,  holding  that  husband's  name  need  not  be 
used  as  next  friend  in  suit  in  name  of  state  to  use  of  wife. 

Distinguished  in  Haryey  y.  Baltimore  &  0.  R.  Co.  70  Md.  319,  17  Atl.  88, 
holding  that  suit  in  name  of  state  for  use  of  husband  against  one  causing  wife's 
death  abates  on  husband's  death. 
'When  interest  allowed. 

Cited  in  McShane  v.  Howard  Bank,  73  Md.  136,  10  L.RA.  662,  20  Atl.  776, 
holding  in  action  on  cashier's  bond  interest  recoverable  from  time  money  embezzled 
by  him;  Gott  v.  State,  44  Md.  319,  holding  plaintiff  in  action  on  trustee's  bond 
giyen  on  sale  of  property  entitled  to  his  share  of  interest  received  by  trustee 
from  purchasers;  Carter  y.  Cross,  7  Qill,  43,  holding  question  of  allowance  of 
interest  properly  left  to  juiy. 

Cited  in  reference  note  in  63  A.  D.  686,  as  to  when  interest  is  reooyeraUe. 

Cited  in  note  in  61  A.  D.  277,  on  allowance  of  interest. 

20  AM.  BEG.  471,  AfASON  t.  THOMPSON,  9  PICK.  180. 
liiability  of  innkeepers. 

Cited  in  Norcross  y.  Norcross,  63  Me.  163;  Dunbier  y.  Day,  12  Neb.  696,  41 
A.  R.  772,  12  N.  W.  109;  Hulett  y.  Swift,  33  N.  Y.  671,  88  A.  D.  406  (affirming 
42  Barb.  230), — holding  innkeeper's  liability  that  of  an  insurer;  McKee  y. 
Owen,  16  Mich.  116;  Ingalsbee  y.  Wood,  36  Barb.  452;  Wallace  y.  Canady,  4 
Sneed,  364,  70  A.  D.  260, — to  same  point;  Mateer  y.  Brown,  1  Cal.  221,  62  A.  D. 
303,  holding  innkeeper  liable  as  an  insurer  eyen  against  acts  of  burglars;  Pinker- 
ton  y.  Woodward,  33  Cal.  667,  91  A.  D.  667,  to  same  effect;  Burbank  y.  Chapin, 
140  Mass.  123,  2  N.  £.  934,  holding  innkeeper  liable  as  insurer  though  guest 
failed  to  comply  with  inn's  regulations,  where  loss  not  due  to  such  noncompli- 
ance; Lanier  y.  Youngblood,  73  Ala.  687,  holding  guest  entitled  to  recoyer  for 
money  stolen  though  he  used  room  knowing  that  lock  on  door  thereof  was 
broken;  Spring  y.  Eager,  146  Mass.  186,  1  A.  S.  R.  461,  13  N.  £.  479,  holding  guest 
locking  but  not  bolting  his  door  entitled  to  recover  for  property  stolen;  Shaw 
y.  Berry,  31  Me.  478,  52  A.  D.  628,  holding  innkeeper  liable  for  injury  suffered 
by  guest's  horse  though  due  care  used ;  Piper  y.  Manny,  21  Wend.  282,  holding  inn- 
keeper liable  for  safety  of  property  placed  at  direction  of  hostler  in  open  yard 
near  highway;  Bradley  Liyery  Co.  v.  Snook,  66  N.  J.  L.  664,  66  L.R.A.  208, 
60  Atl.  358,  denying  innkeeper's  liability  for  safety  of  team  which  guest,  without 
directly  notifying  him,  placed  in  carriage  shed;  Wilkins  y.  Earle,  3  Robt.  362, 
19  Abb.  Pr.  190  (dissenting  opinion),  upon  liability  of  innkeeper  where  guest 
deposited  with  him  $22,000;  Johnson  y.  Richardson,  17  111.  302,  63  A.  D.  369, 
holding  innkeeper  prima  facie  liable  for  money  stolen  from  guest  though  latter 
failed  to  use  safe  provided  for  valuables ;  Curtis  y.  Murphy,  63  Wis.  4,  63  A.  R. 
242^  22  N.  W.  826,  holding  innkeeper  not  liable  for  money  stolen  by  his  clerk 
from  neighbor  who  had  taken  room  with  prostitute. 

Cited  in  reference  notes  in  24  A.  D.  89;  29  A.  D.  683;  36  A.  D.  125;  62  A.  D. 
312,— on  liability  of  innkeepers;  71  A.  D.  326,  on  prima  facie  liability  for  negli- 
gence of  innkeeper  where  guest's  property  is  lost  while  in  his  charge;  64  A.  S.  R. 
229,  on  rights  of  guests  of  inn  as  to  goods  stolen. 
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Cited  in  notes  in  7  A.  D.  454,  on  extent  of  innkeeper's  liability;  13  E.  R.  C 
129,  on  liability  of  innkeeper  for  goods  brought  to  inn;  18  A.  R.  133,  135,  on 
innkeeper's  liability  for  loss  of  goods  of  guest;  25  L.  ed.  U.  S.  103,  on  liability 
of  innkeeper  for  goods  and  money  of  guest;  69  A.  D.  221,  223,  on  kind  of  goods 
for  which  innkeeper  is  liable;  8  L.R.A.  97,  on  liability  of  innkeeper  as  insurer; 
0  L.RA.  485,  on  liability  of  innkeeper  as  insurer  of  property  committed  to  his 
care;  99  A.  S.  R.  578,  on  liability  of  innkeepers  at  insurers  for  injury  to  or  loss 
of  property  of  guest. 

Distinguished  in  Merritt  y.  Claghom,  23  Vt.  177,  holding  innkeeper  not  liable 
for  property  destroyed  by  a  fire  not  due  to  his  negligence. 

Disapproved  in  Laird  y.  Eichold,  10  Ind.  212,  71  A.  D.  323,  holding  innkeeper 
not  liable  as  an  insurer. 
To  whom  innkeeper  1b  responsible  for  loss. 

Cited  in  Dickinson  y.  Winchester,  4  Cush.  114,  50  A.  D.  760,  holding  parent 
entitled  to  recover  for  property  lost  by  minor  son  while  a  guest  of  defendant  inn- 
keeper; Berkshire  Woolen  Co.  v.  Proctor,  7  Cush.  417,  holding  corporation  en- 
titled to  recover  for  money  belonging  to  it  stolen  from  its  agent  while  a  guest. 

Cited  in  note  in  99  A.  S.  R.  583,  on  existence  of  relation  of  guest  and  inn- 
keeper as  essential  to  latter's  liability. 
When  relation  of  innkeeper  exists. 

Cited  in  Murray  y.  Clarke,  2  Daly,  102,  as  to  continuance  of  relation  of  inn- 
keeper towards  property  left  at  inn  by  guest  who  intended  to  return;  Peet  v. 
McGraw,  25  Wend.  653,  to  point  that  relation  of  innkeeper  may  exist  as  to  hordes 
left  at  inn  though  owner  put  up  elsewhere;  Lord  v.  Jones,  24  Me.  439,  41  A.  D. 
391;  McDaniels  v.  Robinson,  26  Vt.  316,  62  A.  D.  574, — to  same  point. 

Cited  in  reference  notes  in  67  A.  D.  723,  on  who  are  guests;  67  A.  D.  723,  on 
one  committing  horse  to  innkeeper  to  be  fed  as  guest. 

Cited  in  notes  in  7  A.  D.  451,  as  to  who  are  guests  of  innkeeper;  62  A.  D 
586,  588,  as  to  who  are  guests  at  inn  and  when  they  cecMe  to  be  so;  105  A.  S.  R 
936,  on  leaving  animal  or  property  at  inn  as  creating  relation  of  guests. 

Disapproved  in  Grinnell  v.  Cook,  3  Hill,  485,  38  A.  D.  663,  holding  that  rela- 
tion of  innkeeper  does  not  exist  as  to  horses  left  at  inn  by  neighbor;  Heal^  v. 
Gray,  68  Me.  489,  28  A.  R.  80;  Ingalsbee  v.  Wood,  36  Barb.  452,— holding  same 
where  owner  of  horse  puts  up  at  relative's  house ;  Thickstun  y.  Howard,  8  Blackf. 
535,  denying  recovery  to  a  nontraveler  for  death  of  horse  which  he  had  left  at 
stable  of  inn. 
Sale  of  liquor  to  guest. 

Cited  in  Hall  v.  State,  4  Harr.  (Del.)  132,  holding  innkeeper  may  sell  liquor  to 
guest  on  Sunday. 
Carrier's  liability  for  passengers'  effects. 

Cited  in  The  John  Brooks,  1  Haskell,  439,  Fed.  Cas.  No.  7,335,  holding  boat 
company  not  liable  for  money  stolen  from  passenger  who  failed  to  both  bolt  and 
lock  his  stateroom  door;  Pullman  Palace  Car  Co.  v.  Lowe,  28  Neb.  239,  26  A.  S. 
R.  325,  6  L.R.A.  809,  44  N.  W.  226,  holding  sleeping  car  company  liable  for  safe- 
keeping of  coat  delivered  to  porter  by  passenger;  McKee  v.  Owen,  15  Mich.  115, 
as  to  carrier's  liability  for  property  stolen  from  one  assigned  stateroom  in  con- 
junction with  another. 

20  AM.  DEO.  475,  MUNROE  ▼.  PERKINS,  9  PICK.  198. 
Rescission  and  modification  of  contracts. 

Cited  in  Coyle  v.  Baum,  3  Okla.  695,  41  Pac.  389,  holding  it  for  jury  to  deter- 
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mine  whether  liability  on  original  contract  is  discharged  where  money  was  re- 
turned  to  vendee  upon  his  returning  the  defective  goods;  Jacksonville  &  A. 
R.  Co.  V.  Wood  worth,  26  Fla.  368,  8  So.  177,  holding  burden  of  proof  on  party 
alleging  that  the  contract  has  been  subsequently  altered;  Barelli  v.  O'Conner, 
6  Ala.  617;  Siebert  v.  Leonard,  17  Minn.  433,  Gil.  410;  Stees  v.  Leonard,  20  Minn. 
494,  Gil.  448;  Allen  v.  Jaquish,  21  Wend.  628, — to  point  that  an  unsealed  contract 
if  acted  upon  may  rescind  a  specialty;  Fresh  v.  Gibson,  16  Pet.  327,  10  L.  ed.  982, 
to  point  that  no  action  is  maintainable  on  deed  when  by  subsequent  acts  of  parties 
contract  contained  therein  is  varied ;  Rogers  v.  Rogers,  139  Mass.  440,  1  N.  £.  122, 
holding  original  contract  discharged  where  buyer  agreed  to  pay  higher  price  to 
induce  seller  to  continue  sending  goods;  Agel  v.  F.  R.  Patch  Mfg.  Co.  77  Vt.  13,  58 
Atl.  792,  holding  executed  agreement  to  reduce  price  of  goods  made  to  induce 
vendee  to  accept  same  oiforceable;  Paine  v.  Sherwood,  21  Minn.  226,  holding  re- 
lease from  further  performance  of  contract  to  supply  lumber  made  upon  con- 
tractor's agreeing  to  nm  his  mill  for  a  time  exclusively  for  contractee  binding. 

Cited  in  reference  note  in  16  A.  S.  R.  799,  on  right  to  rescind  executory  con- 
tract by  mutual  agreement  before  breach. 

Cited  in  note  in  34  L.RJL.  40,  on  performance  of  existing  contract  obligation 
as  consideration  for  new  promise. 

Criticized  in  Michaud  v.  McGregor,  61  Minn.  198,  63  N.  W.  479,  holding  owner's 
agreement  to  pay  one  building  on  his  land  cost  of  removing  rocks  therefrom  en- 
forceable where   latter  contended  his  contract  did  not  require  him  to   remove 
same. 
—  Of  written  contract  by  parol  agreement. 

Cited  in  Buford  v.  Funk,  4  G.  Greene,  493,  to  point  that  parol  agreement  sub- 
stituted for  prior  special  contract  is  enforceable;  Robison  v.  Hardy,  22  111. 
App.  512,  holding  that  a  written  contract  may  subsequently,  if  before  breach,  be 
verbally  modified;  Bean  v.  Jay,  23  Me.  117,  holding  that  town  may  verbally 
waive  performance  of  contract  to  support  paupers;  American  Fine  Art  Co.  v. 
Simon,  72  C.  C.  A.  45,  140  Fed.  629,  holding  written  contract  rescinded  where 
parties  subsequently  entered  into  oral  agreement  inconsistent  therewith;  Barnes 
V.  Thomas,  156  Mass.  581,  31  N.  E.  683,  holding  subsequent  oral  warranty 
varying  executory  written  contract  provable;  Courtenay  v.  Fuller,  65  Me.  156, 
holding  oral  agreement  executed  contemporaneously  with  written  contract  prov- 
able if  subsequently  adopted;  Emerson  v.  Slater,  22  How.  28,  16  L.  ed.  360;  Teal 
V.  Bilby,  123  U.  S.  572,  31  L.  ed.  263,  8  Sup.  Ct.  Rep.  239,— holding  that  written 
contracts  not  within  statute  of  frauds  may  be  subsequently  modified  and  annulled 
by  verbal  agreements;  Cummings  v.  Arnold,  3  Met.  486,  37  A.  D.  155,  holding  oral 
agreement  varying  time  of  payment  provided  for  in  prior  written  contract  which 
was  within  statute  of  frauds  provable;  Long  v.  Hartwell,  34  N.  J.  L.  116,  holding 
that  substituted  performance  agreed  on  by  parol  operates  to  discharge  written 
contract  within  statute  of  frauds;  Doherty  v.  Doe,  18  Colo.  466,  33  Pac.  165, 
holding  contract  within  statute  of  frauds  discharged  if  modified  by  an  executed 
parol  agreement;  Wilson  v.  People's  Gas  Co.  76  Kan.  499,  89  Pac.  897,  holding 
subsequent  oral  agreements  modifying  the  manner  of  paying  rentals  provable; 
Minor  v.  Edwards,  10  Mo.  671,  holding  that  obligors  may  orally  waive  condition 
of  bond  intended  for  their  benefit;  Tuson  v.  Crosby,  172  Mass.  478,  52  N.  E.  744, 
holding  that  provisions  of  bail  bond  may  be  waived  and  annulled  by  subsequent 
oral  agreements;  Sharp  v.  Wyckoif,  39  N.  J.  Eq.  376,  holding  oral  agreement 
varying  provisions  as  to  interest  in  mortgage  past  due  provable ;  Morril  v.  Chad- 
wick,  9  N.  H.  84,  to  point  that  oral  agreement  modifying  provisions  as  to  delivery 
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in  sealed  contract  may  be  proyed;  Platte  Land  Co.  ▼.  Hubbard,  12  Colo.  App. 
465|  56  Pac.  64,  holding  it  competent  to  waive  orally  provisions  in  sealed  contract 
as  to  time  of  payment;  Adams  v.  Macfarlane,  65  Me.  143,  to  point  that  sealed 
contract  may  subsequently  be  orally  waived;  Quincy  v.  Carpenter,  135  Mass. 
102,  holding  parol  evidence  admissible  to  show  discharge  of  sealed  contract; 
Kirchner  v.  Laughlin,  4  N.  M.  386,  17  Pac.  132,  holding  sealed  contract  admissible 
in  evidence  as  showing  consideration  for  parol  contract  substituted  therefor; 
Ballou  V.  Billings,  136  Mass.  307,  to  point  that  sealed  contract  may  be  verbally 
rescinded;  Hastings  v.  Lovejoy,  140  Mass.  261,  54  A.  R.  463,  2  N.  E.  776,  holding 
that  lessee  may  prove  that  lessor  orally  agreed  for  valuable  consideration  to 
reduce  the  rent;  McKenzie  v.  Harrison,  120  N.  Y.  260,  17  A.  &  R.  638,  8  L.ILA. 
257,  24  N.  E.  458,  holding  an  executed  parol  agreement  to  reduce  rent  secured  by 
sealed  lease  binding;  Wilgus  v.  Whitehead,  89  Pa.  131,  6  W.  N.  C.  537,  36  Phila. 
Leg.  Int.  265,  enforcing  landlord's  parol  agreement  to  waive  requirement  of  sealed 
lease  that  rent  be  paid  in  advance. 

Cited  in  reference  notes  in  21  A.  D.  645;  17  A.  S.  R.  643,— on  modification  of 
sealed  contract  by  executed  parol  agreement. 

Cited  in  notes  in  13  L.R.A.  633,  on  admissibility  of  parol  evidence  to  show 
waiver;  56  A.  S.  R.  666,  on  subsequent  parol  agreements  to  vary  written  agree- 
ment as  to  employment  and  services ;  56  A.  S.  R.  670,  on  variation  of  specialty  by 
subsequent  parol  agreement. 

Distinguished  in  Goodrich  v.  Longley,  4  Gray,  379,  holding  conversation  had  at 
time  contract  was  executed  inadmissible  to  vary  same;  Thurston  v.  Ludwig,  6 
Ohio  St.  1,  67  A.  D.  328,  holding  vendee's  verbal  promise  made  immediately  after 
execution  of  written  contract  to  make  an  advancement  not  required  thereby  un- 
enforceable. 

*  Oral  promise  of  additional  advantage  to  induce  otber  iMurty  to  complete 
contract. 

Cited  in  Doherty  v.  Doe,  1»  Colo.  456,  33  Pac.  165,  holding  lessor's  verbal  agree- 
ment to  reduce  rent  of  hotel  if  lessee  continued  to  operate  same  enforceable; 
Sargent  v.  Robertson,  17  Ind.  App.  411,  46  N.  E.  925,  holding  same  of  agreement  to 
reduce  rent  of  mine;  Keeney  v.  Mason,  49  Barb.  254,  holding  promise  to  pay  in- 
creased price  for  lumber  upon  vendor's  refusing  to  deliver  same  because  of  previooi 
delay  by  vendee  enforceable;  Peck  v.  Requa,  13  Gray,  407,  enforcing  note  given 
to  induce  plaintiff  to  resign  an  office  though  he  had  previously  contracted  to  ^^ 
sign;  Holmes  v.  Doane,  9  Cush.  135,  holding  it  competent  to  show  additional  ad- 
vantages subsequently  promised  to  induce  one  to  fulfil  his  contract;  Coyner  v. 
Lynde,  10  Ind.  282,  holding  additional  promises  made  to  induce  one  to  resume 
work  under  a  contract  he  had  abandoned  enforceable ;  Mannetti  v.  Doege,  48  App- 
Div.  567,  62  N.  Y.  Supp.  918,  enforcing  promise  by  owner  of  building  to  be  re- 
sponsible for  wages  of  subcontractor's  employee  who  threatened  to  quit;  Duell  v. 
McCraw,  86  Hun,  331,  33  N.  Y.  Supp.  628,  holding  promise  to  pay  builder  who 
had  made  mistake  in  his  estimate,  an  additional  sum  to  induce  him  to  com- 
plete the  building,  enforceable;  Linz  v.  Schuck,  106  Md.  220,  11  L.R  A.(N.S.)  789, 
67  Atl.  286;  Meech  v.  Buffak),  29  N.  Y.  198, — holding  promise  of  additional  com- 
pensation made  to  induce  one  to  complete  contract  which  he  had  abandoned  be- 
cause of  unforeseen  difficulties  enforceable;  Gordon  v.  Phillips,  13  Ala.  565, holding 
action  sustainable  on  grantor's  verbal  promise  to  make  good  any  deficiency  in 
land  previously  conveyed  if  grantee  would  take  possession;  Abbott  v.  Doane,  163 
Mass.  433,  47  A.  8.  R.  465,  34  L.R,A.  33,  40  N.  E.  197,  enforcing  promise  by  an 
interested  party  made  to  induce  another  to  perform  his  contract;  Moore  v.  Detroit 
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Locomotive  Works,  14  Mich.  266,  holding  delivery  of  property  sufficient  considera- 
tion for  agreement  to  waive  damages  resulting  from  delay  in  delivery. 

Distinguished  in  Johnson  v.  Sellers,  33  Ala.  265,  holding  promise  by  one  made 
to  induce  another  to  perform  a  contract  latter  has  with  stranger  unenforceable. 

Disapproved  in  King  v.  Duluth,  M.  &  N.  R.  Co.  61  Minn.  482,  63  N.  W.  1105, 
holding  promise  to  pay  one  additional  compensation  to  induce  him  to  complete 
building  contract  unenforceable;  Alaska  Packers*  Asso.  v.  Domenico,  54  C.  C.  A. 
485,  117  Fed.  99  (reversing  112  Fed.  664),  holding  contract  to  increase  sailors'  pay 
to  induce  them  to  continue  their  services  unenforceable. 
Recovery  on  quantum  meruit  op  tor  extra  work. 

Cited  in  Van  Deusen  v.  Blum,  18  Pick.  229,  29  A.  D.  582,  to  point  that  recov- 
ery can  be  had  on  a  quantum  meruit  where  special  contract  not  conformed  to; 
Zapel  V.  Ennis,  104  111.  App.  175,  sustaining  action  of  assumpsit  for  services 
rendered  where  defendant  refused  to  carry  out  express  contract ;  Hilton  v.  Hanson, 
101  Me.  21,  62  Atl.  797,  holding  action  for  services  rendered  sustainable  upon  oral 
contract  substituted  for  prior  written  contract;  Abbott  v.  Gatch,  13  Md.  314,  71 
A.  D.  635,  refusing  allowance  for  extra  work  in  absence  of  proof  of  express  waiver 
of  contract  provision  against  extra  charges  unless  agreed  for  in  writing. 
liiabllity  of  obligor  for  money  received  from  co-obligor. 

Cited  in  Bacon  v.  Green,  36  Fla.  325,  18  So.  870,  holding  recovery  proper  against 
one  obligor  for  money  received  by  another  on  joint  account. 

20  AM.  DEC.  479,  TUXWORTH  v.  MOORE,   9  PICK.  847. 
SuflBciency  of  delivery  to  effect  change  of  title  to  chattels. 

Cited  in  Ingalls  v.  Herrick,  108  Mass.  351,  11  A.  R.  360,  holding  question  of  suf- 
ficiency of  delivery  for  jury  where  seller  acting  as  agent  agreed  to  keep  the  prop- 
erty in  his  storehouse  for  buyer  who  purchased  to  resell ;  Gleason  v.  Drew,  9  Me. 
79,  holding  that  title  revested  in  vendor  where  vendee  surrendered  bill  of  sale 
and  agreed  to  hold  property  as  vendor's  agent;  Thorndike  v.  Bath,  114  Mass.  116, 
19  A.  R.  318,  holding  title  passed  where  one  was  delivered  bill  of  sale  for  un- 
finished piano  which  he  left  with  seller  to  be  finished;  Bradford  v.  Marbury,  12 
Ala.  520,  46  A.  D.  264,  holding  that  title  passes  on  delivery  to  warehouseman  in- 
dicated by  vendee  though  liens  upon  the  goods  existed  in  favor  of  former. 

Cited  in  reference  notes  in  31  A.  D.  39,  on  sufficiency  of  delivery  to  pass  title  to 
chattels;  44  A.  D.  538,  on  sufficiency  of  symbolical  or  constructive  delivery;  26 
A.  D.  628,  on  sufficiency  of  constructive  delivery  to  pass  title  to  chattels. 

Cited  in  notes  in  49  A.  D.  731,  on  necessity  for  delivery  of  a  pledge;  5  E.  R.  C. 
96,  on  want  of  change  of  possession  of  chattels  sold  ?s  badge  of  fraud. 

Distinguished  in  Dempsey  v.  Gardner,  127  Mass.  351,  34  A.  R.  389,  holding  de- 
livery of  bill  of  sale  in  absence  of  any  other  delivsvy  insufficient. 
—  Chattels  in  possession  of  third  person. 

Cited  in  Audenreid  v.  Randall,  3  Cliff.  99,  Fed.  Cas.  No.  644;  Pinkerton  v. 
Manchester  &  L.  R.  Co.  42  N.  H.  424, — to  point  that  order  on  bailee  together  with 
notice  to  him  is  a  sufficient  delivery;  Union  Stock  Yard  &  Transit  Co.  v.  Mallory, 
54  III.  App.  170,  holding  delivery  made,  where  agent  of  vendee  was  given  an 
order  on  bailee  for  the  goods;  Strahom-Hulton-Evans  Commission  Co.  v.  Quigg, 
38  C.  C.  A.  395,  97  Fed.  735,  holding  delivery  insufficient  unless  notice  be  given 
the  bailee  having  possession;  Coming  v.  Records,  69  N.  H.  390,  76  A.  S.  R.  178,  46 
Atl.  462,  holding  sale  valid  without  actual  delivery  where  goods  in  possession  of 
lessee  even  though  no  notice  given  him;  Carter  v.  Willard,  19  Pick.  1,  holding  suf- 
Am.  Dec.  Vol.  III.— 66. 
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ficient  delivery  established  where  lessee  notified  to  hold  the  goods  in  his  possession 
for  vendee,  though  he  failed  to  agree  positively  to  so  do;  Bullard  v.  Wait,  16 
Gray,  55,  holding  same  where  livery-stable  keeper  in  possession  of  horse  agreed  to 
continue  keeping  same  at  vendee's  expense;  Whitaker  v.  Sumner,  20  Pick.  399, 
holding  that  title  to  goods  in  possession  of  pledgee  passes  to  pledgeor's  assignee 
upon  pledgee  being  notified;  Boardman  v.  Spooner,  13  Allen,  353,  90  A.  D.  196, 
holding  order  on  warehouseman  given  to  buyer  of  goods,  without  notifying  ware- 
houseman, not  such  a  delivery  to  and  acceptance  by  buyer  as  satisfies  statute  of 
frauds;  Hunt  v.  Bode,  66  Ohio  St.  255,  64  N.  E.  120,  holding  delivery  sufficient 
where  one  took  written  assignment  of  warehouse  receipts  which  were  in  pledge,  the 
pledgee  being  notified  to  account  to  the  assignee  for  the  receipts  after  satisfying 
his  own  debt;  Russell  v.  O'Brien,  127  Mass.  349,  holding  same  where  vendee's 
agent  presented  to  carrier  papers  which  entitled  him  to  receive  the  goods;  Hatch 
v.  Bayley,  12  Cush.  27,  holding  same  where  carrier  recognized  order  to  hold  for 
vendee  though  latter  was  not  given  bill  of  sale;  First  Nat.  Bank  v.  Dearborn,  115 
Mass.  219,  15  A.  R.  92,  holding  same  where  a  carrier's  non -negotiable  veceipt  for 
goods  in  its  possession  was  delivered ;  Gill  v.  Frank,  12  Or.  507,  53  A*  R.  378,  8 
Pac.  764,  holding  delivery  of  non-negotiable  receipt  insufficient  to  effect  change  of 
title  without  assent  of  receiptor;  National  Newark  Bkg.  Co.  v.  Delaware,  L.  & 
W.  R.  Co.  70  N.  J.  L.  774,  103  A.  S.  R.  825,  66  L.R.A.  595,  58  Ail.  311,  holding 
that  title  to  grain  in  transitu  passed  upon  delivery  of  symbols  of  title;  Chase  v. 
Willard,  57  Me.  157,  holding  sale  of  fish  stored  in  warehouse  complete  where 
vendee  with  general  assent  exercised  acts  of  ownership;  Whipple  v.  Thayer,  16 
Pick.  25,  26  A.  D.  626,  holding  delivery  of  instrument  of  assignment  sufficient 
delivery  where  property  is  under  attachment;  Appleton  v.  Bancroft,  10  "Met 
231,  holding  that  where  goods  under  attachment  are  mortgaged,  title  passes  to 
mortgagee  if  attaching  officer  be  notified;  First  Ward  Nat.  Bank  v.  Thomas,  125 
Mass.  278,  holding  that  if  owner  of  property  sold  under  attachment  makes  as- 
signment of  it  and  proceeds,  title  to  proceeds  vests  in  assignee. 

Cited  in  reference  notes  in  37  A.  D.  617,  on  sufficiency  of  delivery  accompany- 
ing sale  of  property  in  stranger's  possession;  22  A.  D.  482,  on  sufficiency  of  de- 
livery on  sale  of  chattel  in  possession  of  third  person. 

Distinguished  in  Doak  v.  Brubaker,  I  Nev.  218,  holding  rule  as  to  constructive 
delivery  being  sufficient  inapplicable  when  property  is  in  possession  of  grantor^ 
servant;  Hallgarten  v.  Oldham,  135  Mass.  1,  46  A.  R.  433,  holding  bailor's  assign- 
ing without  notice  to  bailee,  latter's  non-negotiable  receipt  for  the  goods  an  insuf- 
ficient delivery;  Geilfuss  v.  Corrigan,  95  Wis.  651,  60  A.  S.  R.  143,  37  L.RJL  16^^ 
70  N.  W.  306,  holding  delivery  not  established  by  indorsement  of  storage  warrants 
for  iron  issued  by  furnace  company  retaining  possession  of  and  using  the  iron. 
Measure  of  damages  for  breach  of  contract. 

Cited  in  reference  note  in  27  A.  D.  627,  on  measure  of  damages  for  breach  of 
contract. 

20  AM.  DBO.  481,  HA  WES  ▼.  HUMPHRETT,  0  PICK.  850. 
Meaning  of  ''credible  witnesses*'  as  used  In  statute  of  wills. 

Cited  in  Re  Noble,  124  111.  266,  15  N.  B.  850;  Fuller  v.  Fuller,  83  Ky.  345; 
Haven  v.  Hilliard,  23  Pick.  10;  Jones  v.  Larrabee,  47  Me.  474, — ^holding  that 
"credible  witnesses"  as  used  in  statute  of  wills  means  competent  witnesses;  Spsr- 
hawk  V.  Sparhawk,  10  Allen,  155;  Nash  v.  Reed,  46  Me.  168;  Warren  v.  Baxter,  48 
(Me.  193;  Smalley  v.  Smalley,  70  Me.  645,  35  A.  R.  353,— to  same  effect;  Baod 
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V.  Bacon,  17  Pick.  134;  Rucker  ▼.  Lambdin,  12  Smedes  4  M.  230;  Lord  y.  Lord, 
68  N.  H.  7,  42  A.  R.  565,— holding  that  word  "credible"  in  statute  of  wills  refers 
to  witnesses  competent  at  time  will  is  executed. 

Cited  in  note  in  77  A.  S.  R.  460,  on  necessity  that  witness  to  will  shall  be 
"credible." 

As  of  what  time  oompeCenoy  of  attestlncr  wltnesaes  determined. 

Cited  in  Camp  ▼.  Stark,  10  Phila.  528,  30  Phila.  Leg.  Int.  21,  holding  that 
attesting  witnesses  must  be  competent  at  time  will  executed;  Gillis  v.  Gillis,  96 
Ga.  1,  51  A.  S.  R.  121,  30  L.Rji.  143,  23  S.  E.  107;  Stewart  v.  Harriman,  56  N. 
H.  25,  22  A.  R.  408,~-to  same  point;  Vrooman  v.  Powers,  47  Ohio  St.  191,  8  L.R.A. 
39,  24  N.  E.  267,  holding  that  witness  cannot  remove  his  disqualification  by  re- 
nouncing favorable  provisions  of  will  when  same  offered  for  probate;  Rice's 
Estate,  34  W.  N.  C.  167,  3  Pa.  Dist.  R.  262,  14  Pa.  Co.  Ct.  581  (affirmed  in  173 
Pa.  298,  33  Atl.  1100) ;  Taylor  v.  Taylor,  1  Rich.  L.  531,— to  point  that  subsequent 
events  cannot  affect  competency  of  attesting  witness. 
What  constitutes  being  ^'Interested.*' 

Cited  in  Northampton  v.  Smith,  11  Met.  390,  holding  probate  judge  not  "in- 
terested" within  meaning  of  statute  regulating  removals  because  an  inhabitant  of 
town  whose  poor  were  benefited  by  the  will;  Moses  v.  Julian,  45  N.  H.  52,  84  A. 
D.  114,  to  point  that  one  who  as  counsel  wrote  will  is  disqualified  to  sit  as  judge 
of  probate  thereon;  Burton  v.  United  States,  202  U.  S.  344,  50  L.  ed.  1057,  26 
Sup.  Ct.  Rep.  688,  6  A.  A  E.  Ann.  Cas.  362  (dissenting  opinion),  as  to  what  is 
legal  meaning  of  word  "interested." 

—  Witnesses  generally. 

Cited  in  Manchester  Bank  v.  White,  30  N.  H.  456,  holding  an  uncertain,  remote, 
and  contingent  interest  insufficient  to  disqualify  witness;  Re  Marston,  70  Me. 
25,  8  Atl.  87,  to  point  that  witnesses  who  may  possibly  be  slightly  benefited  are 
not  disqualified  by  reason  of  interest. 

Cited  in  "reference  note  in  30  A.  S.  R.  882,  on  competency  of  witnesses. 

—  Witnesses  to  will. 

Cited  in  Hodgman  v.  Kittredge,  67  N.  H.  254,  68  A.  S.  R.  661,  holding  husband 
incompetent  as  attesting  witness  where  wife  a  legatee;  Sullivan  v.  Sullivan,  106 
Mass.  474,  8  A.  R.  356,  holding  wife  incompetent  to  attest  will  containing  devise 
to  husband;  Lord  v.  Lord,  58  N.  H.  7,  42  A.  R.  565,  holding  heir  of  executrix 
who  was  a  legatee  under  the  will  not  disqualified  by  reason  of  interest;  Warren 
V.  Baxter,  48  Me.  193,  holding  attesting  witness  not  "interested''  because  a  mem- 
ber of  church  to  which  property  devised;  Piper  v.  Moulton,  72  Me.  155,  holding  in- 
habitant of  town  whose  schools  are  benefited  by  will  not  disqualified  as  witness 
thereto;  Hitchcock  v.  Shaw,  160  Mass.  140,  35  N.  E.  671,  holding  taxpayer  of  town 
whose  libraries  were  provided  for  by  a  will  not  incompetent  to  attest  same,  nor  one 
who  was  entitled  to  use  such  library. 

Cited  in  notes  in  41  A.  S.  R.  366;  77  A.  S.  R.  459;  2  L.R.A.  668,— on  competency 
of  attesting  witnesses  to  will;  77  A.  S.  R.  462,  465,  on  competency  of  witness 
to  will  as  affected  by  interest. 

Distinguished  in  Haven  v.  Hilliard,  23  Pick.  10,  holding  member  of  parish  to 
which  legacy  bequeathed  a  competent  witness  to  the  will. 
Proof  of  will  by  subscribing  witnesses. 

Cited  in  notes  in  40  A.  D.  232,  on  proof  of  will  by  subscribing  witnesses;  77 
A.  S.  R.  473,  on  weight  and  effect  of  testimony  of  subscribing  witness  on'  probate 
of  will. 
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Proof  of  handwriting  of  incompetent  witness. 

Cited  in  Harding  v.  Harding,  18  Pa.  340,  holding  proof  of  handwriting  of  in- 
competent subscribing  witness  inadmissible  to  establish  will. 
Implied  revocation  or  ademption  of  wills. 

Cited  in  Emery  v.  Union  Soc.  79  Me.  334,  9  Atl.  891,  holding  that  testator 
by  selling  property  devised  revokes  the  devise  pro  tanto;  Marshall  v.  Marshall,  11 
Pa.  430;  Webster  v.  Webster,  105  Mass.  538, — to  same  point;  Balliet's  Appeal,  14 
Pa.  461,  holding  that  though  all  the  realty  is  conveyed  away  will  is  revoked  only 
as  to  it;  Hoitt  v.  Hoitt,  63  N.  H.  475,  56  A.  R.  530,  3  Atl.  604,  holding  will  not 
revoked  where  testator  conveyed  away  greater  portion  of  his  estate  and  acquired 
other  properties;  Swails  v.  Swails,  98  Ind.  611,  as  to  whether  a  specific  devise  is 
revoked  by  testator's  conveying  part  of  his  estate;  Sturtevant  v.  Bowker,  11  Met 
290,  sustaining  probate  of  will  though  widow  contrary  to  testator's  expectation 
elected  to  take  dower;  Warner  v.  Beach,  4  Gray,  162,  holding  will  not  revoked 
by  testator's  wife's  death,  his  insanity,  births  and  deaths  among  children  and 
change  in  property's  value. 

Cited  in  reference  note  in  34  A.  D.  139,  on  what  amounts  to  revocation  of 
will. 

Cited  in  notes  in  2  £.  R.  C.  26,  on  ademption  of  specific  legacies;  1  L.R.A.  204, 
on  ademption  by  sale  of  property  or  change  or  annihilation  of  fund;  28  A.  S. 
R.  356,  on  implied  revocation  of  will  by  sale  of  property  or  change  in  testator's 
circumstances;  95  A.  S.  R.  354,  on  pro  tanto  ademption  by  advancement. 
Function  of  court  when  will  presented  for  probate. 

Cited  in  Dudley  v.  Gates,  124  Mich.  440,  83  N.  W.  97,  holding  that  wills  are 
not  to  be  construed  by  probate  court  when  presented  for  probate;  Re  John,  30 
Or.  494,  36  L.R.A.  242,  47  Pac.  341,  to  same  point;  Odell  v.  Odell,  10  Allen,  1,  to 
point  that  probate  court  cannot  inquire  whether  will  is  void  because  creating  per- 
petuities; Worrill  v.  Gill,  46  Ga.  482,  to  point  that  alienation  merely  operates 
as  revocation  and  judgment  of  probate  does  not  decide  what  passes  Under  will; 
Saltonstall  v.  Sanders,  11  Allen,  446,  to  point  that  will  imintelligible  in  parts  is 
entitled  to  probate  though  "no  intention  or  will  can  be  collected  by  any  rules  of 
law  from     .     .     .    it." 

20  AM.  DEO.  489,  M£LDRUM  ▼.  SNOW,  9  PICK.  441. 

When  title  passes  in  conditional  sales. 

Cited  in  Strauss  Saddlery  Go.  v.  Kingman,  42  Mo.  App.  208,  holding  that  title 
vests  in  vendee  immediately  where  contract  is  for  "sale  or  return." 

Cited  in  notes  in  94  A.  S.  R.  254,  on  contract  of  "sale  or  return;"  22  LJUL 
850,  on  reservation  in  conditional  sales  of  goods  to  be  resold. 

Distinguished  in  Hotchkiss  v.  Higgins,  52  Conn.  205,  52  A.  R.  582,  holding  title 
passed  where  retailer  was  delivered  liquors,  he  to  return  any  not  used;  Walter  A 
Wood  Mining  &  Reaping  Mach.  Co.  v.  Brooke,  2  Sawy.  576,  Fed.  Cas.  Na 
17,980,  holding  same  where  machines  were  shipped  sales  agent  to  be  paid  for  if 
sold  during  year  and  if  not  sold  carried  over  to  next  year;  Young  v.  Woodward, 
44  N.  H.  250,  to  point  that  in  declaring  on  contracts  for  sale  or  return  there 
should  be  special  count  setting  forth  defendant's  promise,  consideratioOf 
breach  and  plaintiff's  damage. 
Authority  of  consignee  to  sell  consignment. 

Cited  in  Romeo  v.  Martucci,  72  Conn.  604,  77  A.  S.  R.  327,  47  L.R.A.  001.  45 
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Atl.  99  (dissenting  opinion),  on  consignee's  authority  to  sell  consignment  as  part 
of  his  entire  stock  and  business. 
Liability  for  wrongful  attachment. 

Cited  in  note  in  43  A.  D.  264,  on  sheriflTs  liability  for  seizure  of  one  person's 
goods  under  attachment  against  another. 

20  AM.  DEC.   401,  COM.  ▼.  KNAPP,   0  PICK.  406. 
Assigning  counsel. 

Cited  in  Valle  v.  State,  9  Tex.  App.  67,  36  A.  R.  719,  granting  new  trial  where 
one  accused  of  horse  stealing  was  forced  to  trial  without  counsel;  Edwards  v. 
State,  47  Miss.  681,  holding  that  prosecuting  attorney  may  with  court's  approval 
have  other  counsel  associated  with  him;  Andersen  v.  Treat,  172  U.  S.  24,  43  L. 
ed.  351,  19  Sup.  Ct.  Rep.  67,  holding  fact  that  court  intimated  that  it  would  re- 
fuse to  assign  counsel  asked  for,  immaterial  on  petition  for  habeas  corpus. 
Accused's  rights  as  to  proceedings  before  grand  Jury. 

Cited  with  special  approval  in  State  v.  Coates,  130  N.  C.  701,  41  S.  E.  706, 
holding  indictment  valid  though  one  of  the  witnesses  before  the  grand  jury  was  in- 
competent. 

Cited  in  Com.  v.  Woodward,  167  Mass.  616,  34  A.  S.  R.  302,  32  N.  E.  939,  to 
point  that  court  will  not  inquire  whether  incompetent  evidence  was  heard  by 
grand  jury;  People  v.  Lauder,  82  Mich.  109,  46  N.  W.  956  (dissenting  opinion), 
upon  sufficiency  of  plea  made  by  accused  that  he  had  been  subpcsnaed  by  grand 
jury  and  had  unwittingly  given  testimony  upon  which  indictment  was  founded. 

—  List  of  witnesses  before  grand  Jury. 

Cited  in  State  v.  Johnson,  33  Ark.  174,  holding  that  accused  should  be  furnished 
list  of  grand  jury  witnesses  but  indictment  not  defective  because  same  not  in- 
dorsed thereon;  People  v.  Naughton,  38  How.  Pr.  430,  7  Abb.  Pr.  N.  S.  421,  allow- 
ing accused  to  have  list  of  grand  jury's  witnesses  but  denying  him,  because  no  suf- 
ficient cause  therefor  shown,  its  minutes;  United  States  v.  Southmayd,  6  Biss.  321, 
Fed.  Cas.  No.  16,361,  7  Legal  Gaz.  316,  furnisliing  accused,  there  being  no  pre- 
liminary examination,  list  of  grand  jury  witnesses  but  denying  him  minutes  of  its 
proceedings;  State  v.  Wilkinson,  76  Me.  317,  holding  that  statute  regulating  the 
supplying  accused  with  list  of  grand  jury  witnesses  need  not  be  literally  fol- 
lowed. 
Challenging  Jury. 

Cited  in  Com.  v.  Walsh,  124  Mass.  32,  holding  that  court  may  try  challenge  to 
the  array;  Com.  v.  McElhaney,  111  Mass.  439,  holding  that  by  statute  peremptory 
challenges  must  be  made  before  questions  as  to  interest,  bias,  etc.  put. 

Cited  in  reference  notes  in  24  A.  D.  695,  on  challenge  of  juror;  41  A.  D.  463,. 
as  to  when  peremptory  challenge  of  juror  is  allowed. 
Competency  of  Jurors. 

Cited  in  reference  note  in  63  A.  D.  101,  on  competency  of  jurors. 

Cited  in  note  in  28  L.R.A.  321,  on  competency  of  witnesses  before  grand 
jury. 

—  Juror  who  has  formed  an  opinion. 

Cited  in  State  v.  Boyle,  104  N.  C.  800,  10  S.  E.  1023,  to  point  that  juror  who  has 
formed  an  opinion  upon  the  case  is  incompetent;  State  v.  Potter,  18  Conn.  166, 
upon  same  question ;  Trimble  v.  State,  2  G.  Greene,  404,  holding  juror  who  had  ex- 
pressed an  opinion,  even  though  of  a  hypothetical  nature,  disqualified;  Curry  v» 
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State,  4  Neb.  545,  holding  juror  incompetent  if  testimony  required  to  orercome 
opinion  founded  upon  rumor;  Rothschild  v.  State,  7  Tex.  App.  619,  holding  juror 
who  had  formed  an  opinion  upon  rumor  to  which  he  would  adhere  unless  rumor 
was  disproved  incompetent. 

Cited  in  reference  note  in  36  A.  D.  616,  on  competency  of  juror  having  formed 
opinion. 

Cited  in  notes  in  36  A.  D.  624,  on  nature  of  opinion  disqualifying  juror;  9  A 
S.  R.  745,  on  actual  or  presumed  bias  of  juror. 

Distinguished  in  Hudgins  v.  State,  2  Ga.   173,  holding  juror  who  had  from 
rumor  merely  formed  an  opinion  qualified;  State  v.  Walton,  74  Mo.  270,  holding 
juror  competent  though  he  had  formed  and  expressed  an  opinion  founded  on 
rumor  where  it  appeared  such  opinion  would  yield  to  evidence. 
Right  of  court  to  separate  or  exclude  witnesses. 

Cited  in  Loose  v.  State,  120  Wis.  116,  97  N.  W.  526,  to  point  that  exclusion  and 
separation  of  witnesses  while  others  are  testifying  is  matter  within  discretion  of 
court. 

Cited  in  reference  notes  in  36  A.  D.  449,  on  exclusion  of  witnesses  from  court 
room;  36  A.  D.  569,  on  power  to  exclude  witnesses  from  court  room. 
Admissibility  of  admissions  or  confessions. 

Cited  in  Printup  v.  Mitchell,  17  Ga.  668,  63  A.  D.  268,  holding  that  declarations 
to  be  admissible  must  be  deliberately  made  and  precisely  identified;  Craig  ▼. 
Rohrer,  63  111.  326,  holding  instruction  implying  that  admissions  deliberately  and 
confessedly  made  were  weak  evidence  erroneous;  Hill  v.  Newman,  47  Ind.  187, 
to  same  effect. 

—  Of  confessions. 

Cited  in  State  v.  Howard,  17  N.  H.  171,  holding  declaration  made  a  month  aftei 
prior  involuntary  confession  admissible;  State  v.  Willis,  71  Conn.  293,  41  AtL 
820,  admitting  confession  made  in  presence  of  sheriff  though  short  time  prioi 
thereto  accused  had  been  induced  to  confess  by  another  officer;  State  v.  Vaigneor, 
6  Rich.  L.  391,  admitting  confession  made  some  hours  after  constable  had  advised 
accused  to  confess  and  magistrate  warned  him  not  to;  People  v.  McMahon,  15  K. 
Y.  384,  holding  that  testimony  of  accused  arrested  without  warrant  given  before 
coroner  is  excluded  because  of  its  unreliableness  due  to  witness's  agitation;  Peo- 
ple ▼.  White,  176  N.  Y.  331,  68  N.  E.  630,  17  N.  Y.  Crim.  Rep.  638,  holding 
confessions  procured  by  deception  admissible,  jury  to  give  proper  consideration  to 
surrounding  circumstances;  Rutherford  v.  Com.  2  Met.  (Ky.)  387,  to  point  that 
confession  made  upon  promise  of  secrecy  or  of  some  collateral  benefit  is  admissi- 
ble; State  V.  Height,  117  Iowa,  650,  94  A.  S.  R.  323,  69  L.R.A.  437,  91  N.  W.  935, 
holding  rule  excluding  involuntary  confessions  inapplicable  to  physician's  exami- 
nation of  accused  against  his  will;  Com.  v.  Tuckerman,  10  Gray,  173,  admitting 
accused  treasurer's  confession  made  to  friend  and  stockholder  whom  he  consulted 
for  advice  and  afterwards  made  to  a  director;  Smith  v.  Com.  10  Gratis  734,  hold- 
ing person  to  whom  accused  negro  was  apprenticed  though  a  justice  of  the  peace 
not  a  person  in  authority  within  meaning  of  rule  against  involuntary  confessions; 
State  V.  Grant,  22  Me.  171,  holding  accused's  confession  voluntary  though  he  WM 
induced  to  make  same  to  shield  his  brother. 

Cited  in  reference  notes  in  65  A.  D.  676,  on  admissibility  and  effect  of  con- 
fessions; 22  A.  D.  466,  on  inadmissibility  of  confessions  induced  by  hope  or  fear; 
61  A.  D.  730,  on  inadmissibility  of  confession  induced  by  delusive  hope  of  immunity 
from  punishment. 
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Cited  in  notes  in  6  A.  S.  R.  242;  8  E.  R.  C.  102, — on  admissibility  of  confession 
made  by  prisoner;  23  A.  D.  128,  as  to  when  confessions  are  admissible;  6  A.  S.  R. 
250,  on  admissibility  of  confession  subsequent  to  one  induced  by  improper  influ- 
ence; 18  L.R.A.(N.S.)  774,  as  to  when  confession  is  voluntary;  28  L.  ed.  U.  S.  262, 
as  to  when  confessions  of  accused  are  admissible  against  him;  18  L.R.A.(N.S.) 
828,  on  volimtariness  of  confession  induced  by  hope  of  collateral  benefit;  18  L.RA.. 
(N.S.)  825,  on  hope  not  excited  by  other  persons  as  affecting  voluntariness  of  con- 
fession; 18  L.R.A.(N.S.)  786,  on  connection  between  inducement  and  confession  in 
determining  whether  it  was  voluntary. 
*  Proving  facts  discovered  as  resnlt  of  confession. 

Cited  in  Stockwell  v.  United  States,  3  Cliff.  284,  Fed.  Cas.  No.  13,466; 
State  V.  Knight,  19  Iowa,  94;  Duffy  v.  People,  26  N.  Y.  588, — to  point  that  evi- 
dence of  facts  discovered  in  consequence  of  involuntary  confessions  is  admissible; 
State  V.  Lindsey,  78  N.  C.  499,  holding  it  competent  to  prove  finding  of  stolen 
property  in  consequence  of  involimtary  confession;  State  v.  Willis,  71  Conn.  293, 
41  Atl.  820,  holding  fact  that  property  was  found  in  accordance  with  statement 
made  in  involuntary  confession  provable;  Jane  v.  Com.  2  Met.  (Ky.)  30, 
admitting  evidence  that  the  poison  was  found  under  circumstances  confessed  by 
accused,  though  such  confession  involuntary;  State  v.  Douglass,  20  W.  Va.  770, 
holding  state  may  introduce  weapon  in  evidence  on  murder  trial  and  show  where 
it  was  found  although  its  discovery  was  due  to  communications  made  by  accused 
to  his  counsel;  Com.  v.  James,  99  Mass.  438,  holding  evidence  that  weapon  was 
found  in  consequence  of  statements  by  accused  admissible;  Rice  v.  State,  3  Heisk. 
215,  holding  that  fact  that  property  was  discovered  in  consequence  of  involuntary 
confession  casts  on  accused  burden  of  reconciling  his  knowledge  with  his  in- 
nocence; Elizabeth  v.  State,  27  Tex.  329,  holding  fact  that  accused  slave  after 
being  whipped  conducted  witnesses  to  body  of  murdered  child  insufficient  to  prove 
her  guilty  of  murder. 

Cited  in  note  in  53  L.R.A.  405,  on  admissibility  of  evidence  obtained  by  aid  of 
involuntary  or  inadmissible  confession. 

Distinguished  in  State  v.  Due,  27  N.  H.  256,  holding  evidence  that  accused  un- 
der inducements  produced  bill  alleged  to  have  been  stolen  inadmissible  unless 
bill  otherwise  identified. 

Compulsory  testimony  as  to  facts  constituting  crime. 

Cited  in  Wilkins  v.  Malone,  14  Ind.  153,  upholding  statute  compelling  disclosure 
of  usury  in  civil  suit  but  providing  that  testimony  shall  not  be  used  against  wit- 
ness in  criminal  prosecution. 

Impeachment  of  witnesses. 

Cited  in  reference  note  in  40  A.  S.  R.  791,  on  witness's  impeachment  by  show- 
ing previous  bad  character. 

Cited  in  note  in  82  A.  S.  R.  35,  on  impeachment  of  witness  by  proof  of 
character. 
—  By  proof  of  former  conviction. 

Cited  in  State  v.  Black,  15  Mont.  143,  38  Pac.  674,  holding  that  to  attack  ac- 
cused's credibility  as  witness  evidence  that  he  was  convicted  of  felony  admissible; 
Com.  V.  Barry,  20  Phila.  373,  47  Phila.  Leg.  Int.  222,  8  Pa.  Co.  Ct.  216,  holding  a 
previous  conviction  of  witness,  evidence  to  affect  his  credibility;  Palmer  v.  Cedar 
Rapids  &  M.  R.  Co.  113  Iowa,  442,  86  N.  W.  766;  Gertz  v.  Fitchburg  R.  Co.  137 
Mass.  77,  50  A.  R.  285;  People  v.  Caesar,  I  Park.  Crim.  Rep.  646, — to  point  that 


Digitized  by 


Google 


20  AM.  DEC]  NOTES  ON  AMERICAN  DECISIONS.  888 

conviction  in  foreign  jurisdiction  is  provable  to  affect  eredibilitj,  but  not  compe- 
tency of  witness. 

Cited  in  note  in  73  A.  D.  776,  776,  on  impeaching  witness  by  showing  conviction 
of  infamous  crime. 

Disapproved  in  Chase  v.  Blodgett,  10  N.  H.  22,  holding  evidence  of  witness's 
conviction  in  another  state  inadmissible  for  purpose  of  impeaching  his  credit 
Granting  continuances. 

Cited  in  Welch  v.  Com.  90  Va.  318,  18  S.  E.  273,  holding  continuance  proper 
where  accused  made  affidavit  to  materiality  of  absent  witness;  Phillips  v.  Com.  90 
Va.  401,  18  S.  £.  841,  holding  same  where  witness  sick  and  defendant  swore  he 
could  be  produced  at  another  term  but  physician  thought  otherwise;  Com.  t. 
Donovan,  99  Mass.  426,  96  A.  D.  765,  holding  trial  judge's  action  in  refusing  to 
continue  criminal  case  because  of  witness's  absence  no  ground  for  appeal;  People 
v.  Savant,  112  Mich.  297,  70  N.  W.  576,  holding  continuance  imnecessary  where 
prosecution  admits  that  witness  who  is  beyond  court's  jurisdiction  will  testify 
as  stated. 

Cited  in  reference  notes  in  68  A.  D.  601,  on  continuance  on  ground  of  absence 
of  witnesses ;  65  A.  D.  743,  as  to  when  continuance  will  be  granted  for  absence  oi 
witness  or  failure  to  obtain  his  testimony. 
View  by  Jury. 

Cited  in  State  v.  Mortensen,  26  Utah,  312,  73  Pac.  562,  holding  no  error  com 
mitted  where  jury  in  prosecution  for  murder  viewed  the  premises  though  defend- 
ant, who  was  given  notice,  was  absent;  TuUy  v.  Fitchburg  R.  Co.  134  Mass.  499, 
holding  verdict  for  plaintiff  in  personal  injury  action  sustainable  though  jury 
took  view  of  scene  of  accident;  Chute  v.  State,  19  Minn.  271,  Gil.  230,  holding  that 
jury  takes  view  to  understand  and  apply  the  evidence  which  is  given. 

Cited  in  reference  notes  in  61  A.  S.  R.  685,  on  view  of  locus  in  quo;  52  A.  D. 
736,  on  view  of  premises  in  case  of  homicide. 

Cited  in  note  in  42  L.R.A.  369,  on  right  to  view  by  jury  at  common  law. 
Aiding  and  abetting  crime. 

Cited  in  McCarney  v.  People,  83  N.  Y.  408,  38  A.  R.  466,  holding  one  aiding  and 
assisting  in  commission  of  theft  though  not  in  vicinity  of  the  property  a  principal; 
Com.  V.  Clune,  162  Mass.  206,  38  N.  E.  435,  holding  one  guilty  of  uttering  forged 
check  where  he  remained  in  neighborhood  while  one  to  whom  he  delivered  it  pro- 
cured messenger  who  had  it  cashed ;  McCarty  v.  State,  26  Miss.  299,  holding  thai 
one  present  with  intention  to  aid  in  the  killing  is  principal  in  second  degree; 
Com.  V.  Sinclair,  196  Mass.  100,  80  N.  E.  799,  11  A.  &  E.  Ann.  Cas.  217,  holding 
one  present  and  assisting  in  procuring  a  miscarriage  punishable  under  indictment 
charging  him  with  using  the  instruments  though  he  did  not  use  san^e;  Com.  v. 
Wallace,  108  Mass.  12,  to  point  that  principal  in  second  degree  may  be  convicted 
on  indictment  charging  that  he  conunitted  the  felony. 

Cited  in  reference  notes  in  46  A.  D.  473,  on  accessories;  13  A.  R.  177,  on  pre- 
sumption of  person's  intention  to  aid  conspiracy  from  presence  in  position  to  do 
so. 

Cited  in  notes  in  13  L.R.A.  196,  on  aiders  and  abetters  of  crime  as  principals; 
61  A.  D.  374,  as  to  what  is  aiding  and  abetting  crime. 
Presumption  as  to  malice  in  homicide. 

Cited  in  State  v.  Knight,  43  Me.  11;  Com.  v.  York,  9  Met.  93,  43  A.  D.  373,— 
holding  that  presimiably  all  homicide  is  murder  and  burden  is  on  accused  to  show 
abfience  of  malice. 
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Repeal  of  common  law  by  Implication. 

Cited  in  Com.  v.  Rumford  Chemical  Works,  16  Gray,  231,  in  holding  common 
law  of  nuisance  not  repealed  by  statutes,  to  point  that  intention  to  repeal  common 
law  must  clearly  appear;  Com.  v.  Goodall,  165  Mass.  688,  43  N.  E.  520,  to  same 
point  in  holding  common  law  as  to  disorderly  houses  not  repealed  by  statutes; 
Baker  v.  United  States,  1  Minn.  207,  Gil.  181,  to  same  point  in  holding  one  in- 
competent to  testify  in  favor  of  his  codefendant. 
Construction  of  statutes  in  derogation  of  common  law. 

Cited  in  Betton  v.  Willis,  1  Fla.  262,  holding  statutes  in  derogation  of  the  com- 
mon law  are  to  be  strictly  construea. 

20  AM.  D£C.  506,  SQUIRE  v.  HOLIiENBECK,  0  PICK.  551. 
Mitigation  of  damages  in  trover  and  trespass. 

Cited  in  Perry  v.  Chandler,  2  Cush.  237,  holding  that  defendant  may  show  that 
he  accounted  for  the  property  in  subsequent  bankruptcy  proceedings;  Jellett  v.  St. 
Paul,  M.  &  M.  R.  Co.  30  Minn.  265,  15  N.  W.  237,  holding  carrier  sued  by  vendor 
for  wrongful  delivery  to  vendee  entitled  to  show  latter  subsequently  settled  with 
vendor;  Pabst  Brewing  Co.  v.  Greenberg,  55  C.  C.  A.  161,  117  Fed.  136,  holding 
value  of  property  no  element  of  damages  when  true  owner  takes  same;  Bassett  v. 
Salisbury  Mfg.  Co.  28  N.  H.  438,  holding  it  permissible  to  show  nature  of  plain- 
tiflf's  interest  in  the  property  in  reduction  of  damages;  Dahill  v.  Booker,  140 
Mass.  30Q,  64  A.  R.  465,  5  N.  E.  496,  holding  that  in  trover  by  mortgagor  against 
stranger  evidence  that  mortgagee  subsequently  took  pos-session  for  breach  of  con- 
dition of  mortgage,  admissible;  Sheldon  v.  Southern  Exp.  Co.  48  Ga.  625,  holding 
bailee  defendant  in  trover  for  conversion  of  note,  liable  only  to  extent  of  plaintiff's 
special  property  therein. 

Distinguished  in  Ross  v.  Philbrick,  39  Me.  29,  holding  defendant  wrongfully  at- 
taching property  on  mesne  process  liable  in  trespass  notwithstanding  pendency  of 
the  process. 

—  Application  to  plaintiff's  benefit. 

Cited  in  Grisham  v.  Bodman,  111  Ala.  194,  20  So.  514,  holding  defendant  in  tres- 
pass for  wrongful  levy  entitled  to  show  property  applied  for  benefit  of  owner; 
McWhorter  v.  Andrews,  53  Ark.  307,  13  S.  W.  1099,  holding  it  a  defense  to  action 
for  wrongful  conversion  that  defendant  applied  property,  with  plaintiff's  consent, 
to  liquidation  of  his  debt;  Bird  v.  Womack,  69  Ala.  390,  holding  damages  not 
mitigated  by  defendant  trespasser's  applying  the  property  to  satisfy  lien  held 
thereon  by  stranger;  Pierce  v.  Benjamin,  14  Pick.  356,  25  A.  D.  396,  holding  that 
tax  collector  sued  for  converting  goods  is  to  be  allowed  amount  applied  to  pay- 
ment of  taxes;  Clements  v.  Eiseley,  63  Neb.  651,  88  N.  W.  871,  to  same  effect. 

—  Showing  nonownership  of  plaintiff. 

Cited  in  La  Page  v.  Hill,  87  Me.  158,  32  Atl.  801,  holding  defendant  may  show 
in  mitigation  of  damages  that  property  did  not  belong  to  plaintiff  but  has  been 
surrendered  to  true  owner;  Huning  v.  Chavez,  7  N.  M.  128,  34  Pac.  44,  holding 
that  defendant  acting  in  good  faith  may  show  he  returned  property  to  its  true 
owner;  Warren  v.  Kelley,  80  Me.  512,  16  Atl.  49,  to  point  that  defendant  may 
show  goods  belonged  to  stranger  or  that  they  were  applied  to  owner's  benefit; 
Lawrence  v.  Kemp,  1  Dner,  363,  holding  that  one  failinri^  to  redeliver  jionrU  as 
promised  may  show  that  true  owner  took  them  from  him;  Case  v.  Babbitt,  16 
Gray,  278,  holding  officer  sued  for  serving  irregular  rei^levin  entitled  to  show  prop- 
erty belonged  to  and  remained  with  plaintiff  in  replevin;  Lowell  v.  Parki-r,  10  :Met. 
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309,  43  A.  D.  436,  holding  evidence  in  action  on  constable'i  bond  that  he  delivered 
property  to  holder  of  outstanding  mortgage  admissible;  King  v.  Bangs,  120  Mass. 
514,  holding  that  in  action  by  mortgagee  for  removal  of  fixtures  defendant  en- 
titled to  show  that  his  interest  terminated  prior  to  suit;  Anthony  v.  Gilbert,  4 
Blackf.  348,  holding  that  defendant  in  trespass  may*  show  under  general  issue 
that  property  belonged  to  third  person  to  whom  plaintiff  was  not  responsible. 
*  Seizure  under  process. 

Cited  in  Kaley  v.  Shed,  10  Met.  317,  holding  damages  lessened  where  property 
attached  as  plaintiff's  while  defendant  trespasser  was  returning  same  to  him; 
Howard  v.  Mander field,  31  Minn.  337,  17  N.  W.  946,  holding  that  officer  sued 
for  wrongful  levy  may  show  that  property  was  subsequently  seized  under 
valid  levy ;  Hopple  v.  Higbee,  23  N.  J.  L.  342,  holding  that  one  seizing  goods  under 
void  attachment  may  show  subsequent  seizure  under  valid  attachment;  Stewart  t. 
Martin,  16  Vt  397,  holding  that  officer  attaching  property  beyond  his  precinct 
may  show  an  attachment  made  after  bringing  property  within  same;  Wehle  r. 
Haviland,  42  How.  Pr.  399,  to  point  that  where  property  is  seized  under  illegal 
attachment,  a  subsequent  seizure  under  valid  attachment  by  stranger  may  be 
shown. 

Distinguished  in  Deitsch  v.  Wiggins,  1  Colo.  299,  holding  defense  that  goods 
were  taken  under  attachment  against  third  person  not  provable  under  general 
issue. 

Measure  of  damages. 

Cited  in  Bartlett  v.  Kidder,  14  Gray,  449,  holding  that  damages  recoverable  in 
action  on  replevin  bond  given  by  joint  owners  in  replevining  property  attached 
on  mesne  process  against  one  of  them  is  value  of  latter's  interest. 

Cited  in  reference  note  in  88  A.  D.  734,  on  recovery  in  trover  or  trespass  oi 
value  of  special  interest  in  goods. 

Distinguished  in  Criner  v.  Pike,  2  Head,  398,  holding  one  answerable  over  to 
owner  entitled  to  full  damages  against  wanton  wrongdoer;  Caswell  v.  Howard,  16 
Pick.  562,  to  same  effect;  Hanly  v.  Davis,  166  Mass.  1,  43  N.  E.  523,  holding 
mortgagee,  answerable  over  to  mortgagor,  entitled  to  recover  full  value  of  property 
improperly  attached. 
Title  required  to  maintain  trespass. 

Cited  in  Tarry  v.  Brown,  34  Ala.  159,  holding  proof  of  actual  possession  by 
plaintiff  at  time  of  trespass,  sufficient;  Kissam  v.  Roberts,  6  Bosw.  154,  holding 
that  plaintiff  may  maintain  trespass  upon  proof  of  possession  and  defendant  can- 
not plead  property  in  stranger. 

Cited  in  reference  note  in  88  A.  D.  675,  on  right  to  plead  property  in  steanger 
in  replevin. 
Admissions  as  to  title. 

Distinguished  in  Stetson  v.  Goldsmith,  30  Ala.  602,  holding  bill  filed  by  wife 
with  husband's  knowledge  asserting  title  to  property  attached  as  his  not  admis- 
sible against  him  in  suit  by  him  for  wrongful  attachment 

20  AM.  DEO.  507,  STRONG  v.  MANUFACTURERS'  INS.  CO.  10  PICK. 

40. 
Insurable  interest  In  property. 

Cited  in  Horsch  v.  Dwelling  House  Ins.  Co.  77  Wis.  4,  8  L.R.A.  806,  45  N.  W. 
945,  holding  husband  in  possession  of  land  conveyed  his  wife,  he  having  paid  for 
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it,  entitled  to  insure  same;  Wain^r  ▼.  Milford  Mut.  F.  Ina.  Co.  153  Mass.  335, 
11  L.R.A.  598,  26  N.  E.  877,  holding  one  paying  purchase  money  and  in  posses- 
sion under  oral  contract  to  purchase  entitled  to  insure;  Oilman  ▼.  Dwelling- 
House  Ins.  Co.  81  Me.  488,  17  Atl.  544,  holding  one  in  possession  under  contract 
to  purchase  though  conditions  thereof  not  complied  with  entitled  to  insure;  Allyn 
▼.  Allyn,  154  Mass.  570,  28  N.  £.  779,  holding  purchaser  under  agreement  that 
vendor  shall  keep  premises  insured  for  his  benefit  acquires  insurable  interest  to 
full  value  of  property;  MtnA  F.  Ins.  Co.  v.  Tyler,  16  Wend.  385,  30  A.  D.  90, 
on  right  of  one  in  possession  under  contract  to  purchase  to  insure;  Wilbur  v. 
Bowditch  Mut.  F.  Ins.  Co.  10  Cush.  446,  holding  that  one  has  insurable  interest 
where  property  sold  for  taxes  is  subject  to  redemption;  Cone  v.  Niagara  F.  Ins. 
Co.  60  N.  Y.  619,  holding  that  one  has  insurable  interest  in  property  sold  on 
execution  while  judgment  creditors  entitled  to  redeem;  Buffum  v.  Bowditch  Mut. 
F.  Ins.  Co.  10  Cush.  540,  holding  one  having  an  estate  subject  to  mortgages  and 
execution  sales  but  still  redeemable  entitled  to  insure  same;  Sussex  County  Mut. 
Ins.  Co.  V.  Woodruff,  26  N.  J.  L.  541,  holding  that  one  holding  mortgage  as 
collateral  security  may  insure  property  covered  thereby;  Key  ex  rel.  Heaton  v. 
Continental  Ins.  Co.  101  Mo.  App.  344,  74  S.  W.  162,  holding  that  mortgagee  who 
indorsed  mortgage  notes  and  delivered  policy  as  collateral  security  entitled  to  sue 
on  policy;  Williams  v.  Roger  Williams  Ins.  Co.  107  Mass.  377,  9  A.  R.  41,  hold- 
ing that  mortgagee  who  indorsed  the  notes  upon  assigning  the  mortgage  has  in- 
surable interest;  Page  v.  Western  Marine  &  Fire  Ins.  Co.  19  La.  49,  holding 
that  consignor,  the  bill  of  lading  being  in  his  name,  has  insurable  interest  in 
cargo;  Dalton  v.  Milwaukee  Mechanics*  Ins.  Co.  126  Iowa,  377,  102  N.  W.  120, 
holding  one  with  an  equitable  interest  in  goods  and  in  possession  entitled  to  in- 
sure; Mutual  F.  Ins.  Co.  v.  Wagner,  1  Sadler  (Pa.)  66,  7  Atl.  103,  holding  one 
with  a  direct  pecuniary  interest  in  building  entitled  to  insure  same;  Mosser 
V.  Donaldson,  7  Sadler  (Pa.)  277,  10  Atl.  766,  to  same  point;  Miltonberger  ▼. 
Beacom,  9  Pa.  198,  to  point  that  value  of  assured's  interest  in  the  property  is 
immaterial. 

Cited  in  reference  notes  in  20  A.  D.  653;  30  A.  D.  101;  39  A.  D.  549;  28 
A.  S.  R.  655;  41  A.  S.  R.  359,— ^n  insurable  interest  in  property;  5  A.  S.  R. 
163;  21  A.  S.  R.  720;  32  A.  S.  R.  606;  48  A.  S.  R.  753,-— on  what  constitutes 
insurable  interest;  93  A.  D.  292,  on  equitable  title  as  insurable  interest;  48 
A.  S.  R.  562,  on  right  of  lawful  possessor  of  property  to  insure  it;  24  A.  S.  R. 
614,  on  bailee's  insurable  interest  in  subject  of  bailment;  44  A.  S.  R.  644,  on 
insurable  interest  of  trustee;  29  A.  D.  258,  on  insurance  by  mortgagor  and  mort- 
gagee. 

Cited  in  notes  in  13  E.  R.  C.  214,  on  insurable  interest;  54  A.  Di  693,  on  in- 
surable interest  of  mortgagee;    52   L.R.A.   333,   334,  on  necessity  of  insurable 
interest  at  time  of  policy  and  at  time  of  loss. 
Nature  and  construction  of  insurance  policy. 

Cited  in  reference  note  in  66  A.  D.  466,  on  nature  of  contract  of  insurance. 

Cited  in  note  in  4  L.R.A.  538,  on  method  of  construing  clauses  in  insurance 
policies,  which  operate  by  way  of  forfeiture. 
Extent  of  recovery  on  policy  by  holder  of  a  qualified  interest. 

Cited  in  Merritt  v.  Farmers*  Ins.  Co.  42  Iowa,  11,  holding  that  assured's  in- 
terest in  the  property  does  not  govern  amount  recoverable;  Adams  v.  Rocking- 
ham Mut.  F.  Ins.  Co.  29  Me.  292,  to  same  point;  Andes  Ins.  Co.  v.  Fish,  71 
111.  620,  holding  assured  entitled  to  recover  to  extent  property  damaged  though 
he  owned  but  life  estate;  Western  Assur.  Co.  v.  Stoddard,  88  Ala.  606,  7  So.  379, 
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allowing  full  recovery  where  insurer  received  premiums  as  for  an  absolute 
title  with  knowledge  assured  had  but  life  estate;  Trade  Ins.  Co.  v.  BarracliiT, 
45  N.  J.  L.  543,  46  A.  R.  702,  holding  that  damage  done  controls  amount  recover- 
able by  husband  insuring  with  wife's  consent  her  property  in  which  he  had  quali 
tied  interest;  Motley  v.  Manufacturers'  Ins.  Co.  29  Me.  337,  50  A.  D.  591,  holding 
mortgagee  entitled  to  recover  full  amount  of  insurance  if  same  do  not  exceed 
mortgage  indebtedness;  Goodall  v.  New  England  Mut.  F.  Ins.  Co.  25  N.  H.  169, 
holding  that  partner  insuring  firm's  property  as  its  agent  has  insurable  interest 
therein  to  its  full  extent ;  Franklin  F.  Ins.  Co.  v.  Findlay,  6  Whart.  483,  37  A.  D. 
430,  holding  assured  entitled  to  recover  to  extent  of  loss  though  goods  had  been 
seized  on  execution;  French  v.  Rogers,  16  N.  H.  177,  holding  that  assured  has 
insurable  interest  to  full  extent  of  property  though  same  mortgaged  and  entry 
to  foreclose  made;  Oilman  v.  Dwelling-House  Ins.  Co.  81  Me.  488,  17  Atl.  544, 
allowing  full  recovery  to  one  in  possession  under  contract  to  purchase. 

Cited  in  note  in  84  A.  D.  429,  on  respective  rights  of  vendor  and  vendee  to 
proceeds  of  insurance  effected  by  vendor,  where  part  only  of  purchase  money  has 
been  paid. 

Misrepresentations  or  concealment  by  Insured  as  to  title  to,  or  interest 
in,  property. 

Cited  in  Oilman  v.  Dwelling-House  Ins.  Co.  81  Me.  488,  17  Atl.  544,  holding 
that  in  absence  of  inquiry  assured  need  not  describe  his  interest;  Marshall  v. 
Columbian  Mut.  F.  Ins.  Co.  27  N.  H.  157 ;  Campbell  v.  Merchants'  &  F.  Mut  F. 
Ins.  Co.  37  N.  H.  35,  72  A.  D.  324, — to  point  that  applicant  need  not  volunteer 
information  as  to  title  and  situation  of  property;  Walsh  v.  Fire  Asso.  of  Phila- 
delphia, 127  Mass.  383,  holding  it  sufficient  that  assured  describe  the  property 
as  his  though  he  be  but  equitable  owner;  Johannes  v.  Standard,  70  Wis.  196, 
5  A.  S.  R.  159,  35  N.  W.  298,  holding  that  assured  in  possession  under  contract 
to  purchase  need  not  disclose  nature  of  his  title;  Hinman  v.  Hartford  F.  Ins.  Co. 
36  Wis.  159,  holding  policy  by  its  terms  void  where  one  in  possession  under  con- 
tract to  purchase  failed  to  state  he  was  in  default;  Ramsey  v.  Phoenix  Ins.  Co. 
2  Fed.  429,  holding  it  no  misrepresentation  for  one  in  possession  under  contract 
to  purchase  to  represent  property  to  be  his;  Hartford  Protection  Ins.  Co.  v.  Har- 
mer,  2  Ohio  St.  452,  59  A.  D.  684,  holding  policy  not  avoided  by  assured's  speak- 
ing of  the  property  as  his  though  he  was  only  part  owner;  Fowle  v.  Springfield 
F.  &  M.  Ins.  Co.  122  Mass.  191,  23  A.  R.  308,  holding  policy  not  avoided  by 
lessee's  speaking  of  the  property  as  his;  Convis  v.  Citizens'  Mut.  F.  Ins.  Co.  127 
Mich.  61 G,  86  N.  W.  994,  holding  policy  valid  though  applicant  described  her- 
self as  owner  when  she  had  but  a  life  estate;  Manhattan  F.  Ins.  Co.  v.  Weill,  28 
Gratt.  389,  26  A.  R.  364,  holding  same  in  construing  clause  requiring  assured  to 
disclose  his  interest;  Campbell  v.  New  England  Mut.  L.  Ins.  Co.  98  Mass.  381, 
to  point  that  substantially  untrue  answers  to  questions  as  to  title  avoids  policy; 
Williams  v.  Roger  Williams  Ins.  Co.  107  Mass.  377,  9  A.  R.  41,  holdinjr  it  suflS- 
cient  to  describe  mortgagee  who  indorsed  notes  upon  assigning  mortgage,  as 
"mortgagee";  Blumen  v.  Phoenix  Ins.  Co.  45  Wis.  622  (dissenting  opinion),  on 
duty  of  assured  to  disclose  nature  of  his  interest. 

Cited  in  reference  notes  in  59  A.  D.  202,  as  to  when  misrepresentation  will 
avoid  insurance  policy;  5  A.  S.  R.  163,  on  sufficiency  of  general  designation  ot 
insured's  interest;  37  A.  D.  46,  on  materiality  of  description  of  property  in  in- 
surance policy;  53  A.  D.  53,  on  substantial  misstatement  of  assured's  interest  in 
property  as  vitiating  policy. 

Cited  in  notes  in  30  A.  D.  101,  on  what  is  a  misdescription  of  insured  prop- 
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€rty  and  its  effect;  40  A.  D.  351,  on  effect  upon  insurance  of  misrepresentations 
by  assured. 

Distinguished  in  Catron  v.  Tennessee  Ins.  Co.  6  Humph.  176,  holding  policy 
void  where  assured  misrepresents,  though  innocently,  value  of  his  interest. 
—  As  to  encunibrances. 

Cited  in  Buck  v.  Phoenix  Ins.  Co.  76  Me.  686;  Quarrier  v.  Peabody  Ins.  Co.  10 
W.  Va.  607,  27  A.  R.  682, — holding  general  statement  by  assured  that  property 
was  his  sufficient  though  same  encumbered;  Delahay  v.  Memphis  Ins.  Co.  8 
Humph.  684,  holding  policy  not  void  where  assured  failed  to  disclose  existence 
of  mortgage;  Shoemaker  v.  Glenn  Falls  Ins.  Co.  60  Barb.  84,  holding  policy  void 
where  application  made  part  thereof  falsely  stated  that  property  was  unen- 
cumbered. 

Distinguished  in  Draper  v.  Charter  Oak  F.  Ins.  Co.  2  Allen,  669,  holding  policy 
void  where  application,  made  part  thereof,  falsely  denied  existence  of  encum- 
brances. 
What  is  a  violation  of  provision  against  alienation  and  encumbrances. 

Cited  in  Green  v.  Homestead  F.  Ins.  Co.  17  Hun,  467,  holding  provision  against 
encumbrances  not  violated  where  mechanics'  lien  filed  against  property  without 
assured's  knowledge;  Masters  v.  Madison  County  Mut.  Ins.  Co.  11  Barb.  624, 
holding  contract  to  convey  not  an  alienation  unless  purchaser  comply  with  con- 
ditions thereof;  Hitchcock  v.  North  Western  Ins.  Co.  26  N.  Y.  68,  holding  pro- 
vision against  assignment  not  violated  by  conveyance  of  vessel  accompanied  by 
reconveyance  by  way  of  mortgage;  Bragg  v.  New  England  Mut.  F.  Ins.  Co.  26  N. 
H.  289,  allowing  recovery  upon  policy  issued  to  mortgagor  and  providing  for 
payment  to  mortgagee  though  mortgage  foreclosed:  Union  Ins.  Co.  v.  Barwick, 
36  Neb.  223,  64  N.  W.  619,  holding  provision  against  alienation  not  broken  by 
mortgaging  chattels,  there  being  no  change  of  possession;  Phoenix  Ins.  Co.  v. 
Lawrence,  4  Met.  (Ky.)  9,  81  A.  D.  621,  holding  provision  against  alienation  not 
violated  by  trust  deed  transferring  the  constructive  possession;  Marts  v.  Cumber- 
land Mut.  F.  Ins.  Co.  44  N.  J.  L.  478,  holding  alienation  not  established  where 
mortgagee  who  had  bid  at  foreclosure  sale  refused  deed  after  the  fire;  McKis- 
sick  V.  Mill  Owners'  Mut.  F.  Ins.  Co.  60  Iowa,  116,  holding  policy  void  where 
property  sold  under  decree  of  foreclosure  and  time  for  redemption  passed;  Stuart 
V.  Reliance  Ins.  Co.  179  Mass.  434,  60  N.  E.  929,  holding  provision  against  aliena- 
tion not  violated  while  right  to  redeem  from  sale  on  execution  exists;  Clark  v. 
New  England  Mut.  F.  Ins.  Co.  6  Cush.  342,  63  A.  D.  44,  to  same  effect;  Nuss- 
baum  V.  Northern  Ins.  Co.  1  L.R.A.  704,  37  Fed.  524,  holding  alienation  not  es- 
tablished where  right  to  redeem  the  property  pledged  remained;  Hammel  v. 
Queen's  Ins.  Co.  54  Wis.  72,  41  A.  R.  1,  11  N.  W.  349,  holding  execution  sale  of 
itself  no  ground  for  forfeiture  under  clause  against  alienation;  Pearman  v. 
Gould,  42  N.  J.  Eq.  4,  5  Atl.  811,  to  point  that  void  sales  or  sales  under  void 
process  are  not  within  provision  against  alienation. 

Cited  in  notes  in  1  L.R.A.  704,  on  conditions  in  fire  insurance  policy  against 
alienation  of  property;  59  A.  D.  311,  on  effect  of  clause  restraining  sale  or 
alienation  of  insured  property  in  whole  or  in  part;  59  A.  D.  305,  on  recovery  by 
insurer  retaining  interest  after  alienation  of  property;  28  A.  D.  158,  on  aliena- 
tion by  operation  of  law  defeating  claim  for  insurance;  4  L.R.A.  639,  541,  as  to 
what  constitutes  a  sale  or  transfer  within  meaning  of  clause  avoiding  insurance 
policy  in  case  of  sale  or  transfer. 

Distinguished  in  Home  Mut.  F.  Ins.  Co.  ▼.  Hauslein,  60  111.  521,  holding  pol- 
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icy  void  in  hands  of  assignee  where  assignor  violated  its  terms  by  conveying  the 
property. 

Mode  of  describing  property  in  suits  <on  insurance  policy. 

Cited  in  Aurora  F.  Ins.  Co.  v.  Johnson,  46  Ind.  315,  holding  it  sufficient  that 
complaint  on  policy  of  insurance  describe  property  as  policy  describes  it. 
Insurance  on  future  property. 

Cited  in  note  in  75  A.  S.  R.  306,  on  insurance  on  future  property. 

20  AM.  DEC.  518,  HEYWOOD  T.  PBRRIX,  10  PICK.  228. 
Construction  of  writings. 

Cited  in  Green  v.  Dyersburg,  2  Flipp.  477,  Fed.  Cas.  No.  6,766,  to  point  that 
in  construing  contract  intention  is  gathered  from  whole  instrument;  Morrill  k 
W.  Constr.  Co.  v.  Boston,  186  Mass.  217,  71  N.  E.  660,  rejecting  repugnant  words 
to  give  effect  to  the  evident  purpose  of  entire  instrument ;  Mason  v.  Alabama  Iron 
Co.  73  Ala.  270,  holding  that  every  word  of  contract  is  to  have  some  effect; 
New  England  Cotton  Yarn  Co.  v.  Laurel  Lake  Mills,  190  Mass.  48,  76  N.  E. 
231,  holding  that  clause  reciting  no  riparian  rights  waived  must  be  construed  in 
connection  with  other  parts  of  the  agreement;  Litchfield  v.  Falconer,  2  Ala,  280, 
to  point  that  equivocal  written  contract  may  be  explained  by  circumstances  under 
which  executed;  Doe  ex  dem.  Hughes  v.  Wilkinson,  35  Ala.  453,  holding  it  compe- 
tent to  prove  what  instrument  contained  when  acknowledgment  thereto  waa 
taken;  Henschel  v.  Mahler,  3  Denio,  428  (dissenting  opinion),  on  necessity  of 
considering  every  word  in  construing  contracts. 

Cited  in  note  in  60  A.  S.  R.  03,  as  to  which  of  repugnant  clauses  in  a  con- 
tract will  prevail. 

—  DifTerent  writings  as  one  contract. 

Cited  in  Doe  ex  dem.  Holman  v.  Crane,  16  Ala.  570,  holding  it  allowable  to 
show  circumstances  under  which  contemporaneous  writings  were  executed; 
Haddaway  v.  Post,  36  Mo.  App.  278,  holding  it  error  to  exclude  stipulations 
printed  upon  back  of  contract;  Pitkin  v.  Frink,  8  Met.  12,  holding  note  and  con- 
temporaneously executed  writing  in  nature  of  conditional  bill  of  sale  inde- 
pendent contracts.;  Richardson  v.  Thomas,  28  Ark.  387,  construing  covenants  of 
deed  and  purchase  money  notes  as  one  contract;  Sewall  v.  Henry,  9  Ala.  24,  con- 
struing bill  of  sale  and  agreement  to  resell  as  one  contract ;  Verzan  v.  McGr^or, 
23  Cal.  339,  holding  same  to  prove  that  unsigned  agreement  appended  to  con- 
tract was  part  thereof;  Littlefield  v.  Coombs,  71  Me.  110,  to  point  that  mono- 
randum  made  on  same  paper  with  contract  and  delivered  therewith  forms  part 
thereof;  Doniphan  v.  Paxton,  19  Mo.  288,  holding  memorandum  added  to  mort- 
gage upon  execution  thereof,  a  part  of  same;  White  v.  Cushing,  88  Me.  339,  51 
A.  S.  R.  402,  32  L.R.A.  590,  34  Atl.  164,  holding  words  requiring  presentation  of 
bank  book  placed  after  signature  to  order  on  bank,  part  thereof. 

—  Memoranda  on  notes. 

Cited  in  Wilson  v.  Tucker,  10  R.  I.  578,  holding  parol  evidence  admissible  to 
identify  contract  referred  to  in  indorsement  upon  note;  Barnard  v.  Cushing,  4 
Met.  230,  38  A.  D.  362,  construing  indorsement  on  note  allowing  maker  to  pay 
at  his  convenience  as  part  of  note;  Day  v.  Ridley,  16  Vt.  26,  42  A.  D.  489,  holding 
memorandum  in  margin  of  note  regulating  mode  of  payment,  part  thereof;  Cos- 
tello  V.  Crowell,  127  Mass.  293,  34  A.  R.  367,  holding  note  with  words:  "gi^*" 
as  collateral  security  with  agreement"  placed  in  margin  non-negotiable;  Shaw 
V.  First  Methodist  Episcopal  Soc.  8  Met.  223,  holding  memorandum  at  foot  of 
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note  ttipalating  same  secured  by  mortgage,  part  thereof;  Franklin  Sav.  Inst. 
v.  Reed,  125  Mass.  365,  holding  memorandum  at  foot  of  demand  note  postponing 
time  of  payment  part  thereof;  Odiome  ▼.  Sargent,  6  N.  H.  401,  to  point  that 
memorandum  added  to  note  at  time  of  its  execution  may  be  construed  as  part 
thereof;  Famsworth  v.  Mullen,  164  Mass.  112,  41  N.  E.  131,  holding  indorsee  en- 
titled to  rely  on  address  added  to  maker's  name  by  indorser;  Wheelock  v.  Free- 
man, 13  Pick.  165,  23  A.  D.  674,  holding  cutting  off  memorandum  attached  to 
note  a  material  alteration  thereof;  Benedict  v.  Cowden,  49  N.  Y.  396,  10  A.  R. 
382,  holding  same  as  to  memorandum  regulating  payment;  Johnson  v.  Heagan, 
23  Me.  329,  holding  direction  added  to  note  to  resort  to  third  person  for  payment 
not  repugnant  to  promise  of  note. 

Cited  in  reference  notes  in  42  A.  D.  489,  as  to  when  memorandum  on  note 
is  part  of  the  contract;  38  A.  D.  368,  on  memorandum  annexed  to  a  note  as  part 
of  the  note. 

Cited  in  note  in  25  A.  R.  482,  on  materiality  of  alterations  of  notes. 

Distinguished  in  Way  v.  Batchelder,  129  Mass.  361,  holding  repugnant  and 
self-contradictory  memorandum  at  foot  of  note  no  part  thereof;  Central  Bank  v. 
Willard,  17  Pick.  150,  28  A.  D.  284,  holding  renewal  indorsed  upon  wrappers  in- 
closing notes  not  part  of  same. 
Parol  evidence  as  to  writing. 

Cited  in  reference  note  in  45  A.  D.  242,  on  parol  evidence  to  vary  writing  or 
annex  conditions  thereto. 

Cited  in  note  in  43  L.R.A.  455,  on  contemporaneous  parol  agreement  that  pay- 
ment is  to  be  conditional  as  defense  to  note. 
Accrual  of  limitations  in  action  on  coupon  bonds. 

Cited  in  Griffin  v.  Macon  County,  2  L.R.A.  353,  36  Fed.  885,  holding  overdue 
interest  on  bonds  represented  by  negotiable  coupons  not  recoverable  in  action  on 
bonds  after  suit  on  coupons  barred  by  limitations. 

20  AM.  DEC.  521,  SIBLBY  t.  HOLDEN,  10  PICK.  249. 
Extent  of  conveyance  where  land  is  bounded  by  highway. 

Cited  in  Boston  v.  Richardson,  13  Allen,  146,  holding  that  fee  to  center  of 
highway  presiunably  passes  to  one  acquiring  adjacent  land;  Bucknam  v.  Buck- 
nam,  12  Me.  463,  holding  fee  in  public  road  passed  in  partition  proceeding  to 
those  assigned  lots  binding  thereon;  O'Linda  v.  Lothrop,  21  Pick.  292,  32  A.  D. 
261,  holding  fee  in  proposed  street  not  conveyed  by  selling  land  upon  both  sides 
thereof  to  same  grantee;  Buck  v.  Squiers,  22  Vt.  484,  holding  road  excluded 
where  boundary  line  was  to  run  on  easterly  side  thereof;  Kings  Coimty  F.  Ins. 
Co.  V.  Stevens,  87  N.  Y.  287,  41  A.  R.  361 ;  Lee  v.  Lee,  27  Hun,  1 ;  Tag  v.  Ketel- 
tas,  16  Jones  &  S.  241, — holding  road  excluded  where  one  line  began  at  designated 
side  thereof  and  return  line  ran  "along  said  road;"  Rieman  v.  Baltimore  Belt  R. 
Co.  81  Md.  68,  31  Atl.  444,  holding  bed  of  street  not  conveyed  where  beginning 
point  placed  on  east  side  of  street;  Mead  v.  Riley,  18  Jones  &  S.  20,  holding 
road  excluded  where  starting  point  placed  at  intersection  of  easterly  line  thereof 
and  northerly  line  of  another  street;  Sweatman  v.  Bathrick,  17  S.  D.  138,  95  N. 
W.  422,  holding  street  included  where  line  was  to  begin  at  comer  of  two  streets 
and  run  in  named  direction  along  street;  Holmes  v.  Turner's  Falls  Co.  142  Mass. 
590,  8  N.  E.  646,  holding  fee  to  center  of  road  not  conveyed  where  line  was  to 
run  across  road  and  thence  by  side  thereof;  Grand  Rapids  &  I.  R.  Co.  v.  Heisel, 
38  Mich.  62,  31  A.  R.  306,  holding  fee  in  street  not  conveyed  where  land  described 
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as  bounded  by  east  line  of  street;  Phillips  ▼.  Bowers,  7  Gray,  21,  to  point  fee 
in  street  not  passed  where  line  was  to  run  to  stake  on  side  of  street. 

Cited  in  reference  notes  in  30  A.  S.  R.  853,  on  highways  or  streets  as  bound- 
aries; 54  A.  D.  681,  on  conveyance  of  lot  on  street  as  passing  interest  or  right  in 
street;  23  A.  R.  234,  on  effect  of  conveyance  "to"  highway  to  convey  to  center 
thereof. 

Cited  in  notes  in  54  A.  D.  793,  as  to  when  boundary  on  street  of  highway  in- 
cludes same;  39  A.  R.  305,  307,  on  effect  of  description  with  road  as  one  bound- 
ary as  conveyance  of  title  in  roadbed. 

Distinguished  in  Peck  v.  Denniston,  121  Mass.  17,  holding  fee  to  center  of 
avenue  conveyed  where  line  ran  to  the  avenue  thence  along  same  to  a  boundary 
stone. 

Disapproved  in  Adams  v.  Saratoga  &  W.  R.  Co.  11  Barb.  414,  holding  street 
passed  on  conveying  abutting  lots  tliough  line  commenced  at  stake  in  line  of 
street;  Cox  v.  Freedley,  33  Pa.  124.  75  A.  D.  584,  holding  street  included  where 
line  was  to  run  along  its  side  tboujih  distances  given  brought  line  only  to  side 
thereof;  Low  v.  Tibbetts,  72  Me.  92,  39  A.  R.  303,  holding  that  conveyance  of 
land  binding  on  street  carries  fee  to  center  thereof  notwithstanding  mention  on 
monument  on  side  of  road  as  terminus  of  line;  ^loore  v.  Johnston,  87  Ala.  220, 
6  So.  50,  holding  that  conveyance  of  lot  binding  on  dedicated  street  carries  fee  to 
center  thereof. 
When  different  writings  are  to  be  construed  as  one. 

Cited  in  Dean  v.  Lawham,  7  Or.  422,  construing  as  one  contract  contempo- 
raneous writings  between  same  parties  and  concerning  same  subject;  Ott  v. 
Schroeppel.  5  N.  Y.  482,  holding  indorsement  by  arbitrators  on  contract  referred 
to  in  arbitration  bonds  part  of  the  award;  Knight  v.  New  England  Worsted  Co. 
2  (  ush.  271,  to  point  that  different  instnunents  executed  at  one  time  and  having 
relation  to  one  another  are  to  be  construed  as  one;  Bates  y.  Bank  of  Alabama, 
2  Ala.  451;  Whitehurst  v.  Boyd,  8  Ala.  376;  Doe  ex  dem.  Holman  v.  Crane,  16 
Ala.  570, — to  similar  point. 

20  AM.  DEC.  524,  MELVIN  ▼.  WHITING,  10  PICK.  296. 
Acquirement  of  easements  by  prescription. 

Cited  in  Cutter  v.  Cambridge,  6  Allen,  20,  holding  that  one  maintaining  fence 
in  highway  for  forty  years  establishes  his  right  as  against  public;  Edson  v. 
Munsell,  10  Allen,  557,  holding  easement  cannot  be  acquired  by  prescription  in 
lands  of  insane  person;  Kent  v.  Waite,  10  Pick.  138,  holding  that  right  of  way 
by  prescription  may  be  acquired  in  forty  years;  Reed  v.  Northfield,  13  Pick.  94, 
23  A.  D.  662,  holding  that  highway  is  proved  such  by  showing  same  used  as 
public  highway  for  forty  years;  Miller  v.  Garlock,  8  Barb.  153,  holding  that  right 
of  way  may  be  acquired  by  an  adverse  user  extending  over  twenty  years; 
Watuppa  Reservoir  Co.  v.  Fall  River,  154  Mass.  305,  13  L.R.A.  255,  28  N.  E. 
257,  to  point  that  law  of  prescription  has  altered  to  conform  to  statutes  of  lim- 
itations; Stillman  v.  White  Rock  Mfg.  Co.  3  VVoodb.  &  M.  539,  Fed.  Cas.  No. 
13,446,  holding  that  deed  is  not  to  be  presumed  where  complainants  frequently 
remonstrated  against  the  alleged  easement. 

Cited  in  reference  notes  in  59  A.  D.  746,  on  long  user  as  presumption  of  right 
to  easement;  67  A.  D.  240,  on  period  necessary  to  raise  presumption  of  grant  of 
easement;  33  A.  D.  714,  on  establishment  of  street  or  way  by  dedication  or 
uninterrupted  use;  57  A.  D.  299,  on  presumption  of  grant  from  owners  of  land 
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from  long  use  of  road  by  public;  8  E.  R.  C.  348,  on  right  to  claim  profit  in  land 
of  another  by  custom. 
»  Water  rights. 

Cited  in  Wallace  ▼.  Fletcher,  30  N.  H.  434,  holding  that  one  by  exercising 
mill  privilege  under  claim  of  right  for  twenty  years  may  acquire  title  by  pre- 
scription; Williams  v.  Turner,  7  Ga.  348,  holding  grant  of  ferry  right  presumed 
where  same  used  for  limitation  period;  Hammond  v.  Zehner,  23  Barb.  473,  hold- 
ing that  right  to  flow  another's  land  will  be  presumed  after  twenty  years'  exercise 
of  such  right;  Cobb  v.  Davenport,  32  N.  J.  L.  369,  holding  right  of  fishery  claimed 
by  prescription  not  established  by  proof  of  customary  right. 

Cited  in  notes  in  60  L.R.A.  497,  on  prescriptive  right  to  fish  as  against  in- 
dividual;  14  L.R.A.  387,  on  prescriptive  rights  of  fishery  in  private  waters. 

Distinguished  in  Pearsall  v.  Post,  20  Wend.  Ill,  holding  that  public  cannot 
from  user  acquire  right  to  use  land  adjoining  river  as  public  landing  place. 

Explained  in  McFarlin  v.  Essex  Co.  10  Cush.  304,  on  right  of  party  to  pre- 
scribe for  several  fishery  in  estate  of  another  without  alleging  some  estate  of 
freehold. 

20  AM.  DEC.  526,  BRIOGS  ▼.  RICHMOND,  10  PICK.  891. 
Conclusiveness  of  judgments  entered  by  default. 

Cited  in  American  Brewing  Co.  50  C.  C.  A.  517,  112  Fed.  752,  holding  judg- 
ment by  default  entered  in  bankruptcy  proceedings  conclusive  as  to  commission 
of  act  of  bankruptcy  charged. 

Cited  in  reference  notes  in  38  A.  S.  R.  665,  on  conclusiveness  of  judgments  by 
default;  50  A.  D.  221,  on  rendition,  validity,  and  effect  of  judgments  by  default. 
Discharging  claim  by  crediting  debtor  therewith  in  action  against  him. 

Cited  in  Abbott  v.  Stevens,  117  Mass.  340,  holding  action  not  maintainable  on 
an  item  with  which  plaintiff  was  credited  in  a  previous  action;  McWhorton  v. 
Andrews,  53  Ark.  307,  13  S.  W.  1099,  holding  that  where  one  is  credited  upon 
an  account  with  certain  goods  and  judgment  recovered  for  balance  he  may  show 
goods  not  properly  valued. 
Purchase  by  mortgagee  as  a  discharge  of  mortgage  debt. 

Cited  in  Hood  v.  Adams,  124  Mass.  481,  26  A.  R.  687,  holding  mortgagee  not 
entitled  to  sue  on  mortgage  note  after  purchasing  property  at  sale  by  himself 
under  power  in  mortgage  for  sum  greater  than  note;  Cowgill  v.  Robberson,  75  Mo. 
A  pp.  412,  to  point  that  amount  bid  by  mortgagee  upon  foreclosure  is  to  be  credited 
upon  mortgage  debt. 
Claims  available  by  way  of  set-off. 

Cited  in  Fiske  v.  Steele,  152  Mass.  260,  25  N.  E.  291,  holding  that  in  action 
on  judgment  defendant  is  entitled  to  set  off  independent  claims  existing  at 
commencement  of  original  suit  but  not  pleaded  therein. 

Distinguished  in  Hurlburt  v.  Pacific  Ins.   Co.  2   Sumn.  471,   Fed.   Cas.  No. 
6,919,  holding  in  action  by  insurance  agent  for  benefit  of  owners  of  ship,  under- 
writers not  entitled  to  set  off  individual  debt  of  agent. 
effect  of  foreclosure. 

Cited  in  notes  in  4  L.R.A.  205,  on  effect  of  foreclosure  of  mortgage;  4  L.R.A. 
206,  on  action  at  law  for  deficiency  after  foreclosure  of  mortgage. 
Province  of  Jury  in  determining  questions  of  malice. 

Cited  in  Bartlett  v.  Hawley,  38  Minn.  308,  37  N.  W.  580,  holding  that  or- 
dinarily in  action  for  malicious  prosecution  question  of  malice  is  for  jury. 
Am.  Dec.  VoL  III.— 67. 
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20  AM.  DBG.  5S1,  DAXFORTH  ▼.  WOODWARD,  10  PICK.  4SS. 

What  within  exemption  statntes. 

Cited  in  Trinity  Church  v.  Boston,  118  Mass.  164,  7  Legal  Gaz.  422  (dit- 
senting  opinion),  as  to  the  necessity  for  the  articles  corresponding  with  descrip- 
tion by  which  exemption  is  conferred. 

Cited  in  notes  in  25  A.  R.  66,  as  to  what  articles  are  exempt  from  execu- 
tion; 21  A.  D.  552,  on  exemption  of  machines  and  articles  which  are  not  tools. 

—  Tools  generally. 

Cited  in  Lovewell  v.  Relief  Fire  Ins.  Co.  124  Mass.  418,  26  A.  R.  671,  to 
point  that  only  simply  constructed  and  inexpensive  tools  are  exempt  from  at- 
tachment; Ford  V.  Johnson,  34  Barb.  364,  holding  threshing  machine  not  exempt 
as  a  tool  from  sale  on  execution;  Tucker  v.  Napier,  1  Tex.  App.  Civ.  Cas.  (White 
&  W.)  365,  holding  mowing  machine  not  within  statute  exempting  tools,  af^- 
ratus,  and  implements. 

Cited  in  reference  note  in  92  A.  D.  767,  on  what  are  tools  and  implements  of 
trade  within  meaning  of  exemption  laws. 

Distinguished  in  Pierce  v.  Gray,  7  Gray,  67,  holding  shovel,  pickax,  dungfork, 
and  hoe  exempt  from  attachment  though  husbandry  not  defendant's  principal 
business. 

—  Printing  presses  and  material. 

Cited  in  Frantz  v.  Dobson,  64  Miss.  631,  60  A.  R.  68,  2  So.  75,  holding  print- 
ing press  not  exempt  from  taxation  as  a  tool;  Oliver  v.  White,  18  S.  C.  235,  to 
point  that  printing  press  and  type  are  not  tools  within  meaning  of  exemp- 
tion enactment;  Green  v.  Raymond,  58  Tex.  80,  44  A.  R.  601,  holding  printing 
press  and  material  owned  by  newspaper  editor  and  proprietor  exempt  as  todfl 
from  forced  sale. 

Cited  in  reference  note  in  44  A.  R.  603,  on  printing  press,  types,  and  cases  as 
tools  and  apparatus  of  trade  or  profession. 

Distinguished  in  Bliss  v.  Vedder,  34  Kan.  57,  65  A.  R.  237,  7  Pac.  699,  holding 
printing  presses  and  printing  material  within  statute  exempting  "tools  and  im 
plements." 

Disapproved  in  Jenkins  v.  McNall,  27  Kan.  632,  41  A.  R.  422,  holding  print- 
ing press  not  exempt  from  execution  where  printing  business  not  defendant's 
principal  occupation. 
Burden  of  proving  violation  of  exemption. 

Cited  in  Gay  v.  Southworth,  113  Mass.  333,  holding  burden  on  plaintiff  to 
show  that  he  was  not  left  property  sufficient  to  satisfy  exemption  statute. 

20  AM.  DEC.  583,  BILLINGS  v.  TAYLOR,  10  PICK.  460. 
Rights  of  holders  of  different  estates  as  to  mines,  quarries,  etc. 

Cited  in  Traer  v.  Fowler,  76  C.  C.  A.  640,  144  Fed.  810,  holding  judgment  cred- 
itor redeeming  from  foreclosure  sale  of  mortgaged  coal  in  opened  mine  not  entitled 
to  recover  damages  where  coal  extracted  during  redemption  period ;  Ward  v.  Carp 
River  Iron  Co.  47  Mich.  65,  10  N.  W.  109,  holding  that  execution  debtor  may 
during  redemption  period,  take  iron  from  opened  mines. 

—  Of  life  tenant  generally. 

Cited  in  Gaines  v.  Green  Pond  Iron  Min.  Co.  33  N.  J.  Eq.  603,  holding  life  tenant 
entitled  to  work  mine  though  previous  owner  had  ceased  working  same  for  long 
period;  Neel  v.  Neel,  19  Pa.  323,  4  Clark.  520,  3  Am.  L.  J.  327,  holding  life  tenant 
entitled  to  make  new  openings  in  opened  coal  mines  with  view  to  selling  the 
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coal;  Andrews  ▼.  Andrews,  31  Ind.  App.  189,  67  N.*£.  461,  holding  devisee  of  life 
estate  entitled  to  rents  from  oil  wells  drilled  under  provisions  of  lease  executed  by 
testator;  Reed  v.  Reed,  16  N.  J.  Eq.  248,  holding  life  tenant  entitled  to  work 
opened  sandpit;  Maher  v.  Maher,  73  Vt.  243,  50  Atl.  1063,  holding  life  tenant  of 
land  not  entitled  to  recover  anything  from  remainderman  working  unopened  quar- 
ries. 

Cited  in  note  in  17  E.  R.  0.  764,  on  right  of  tenant  for  life  to  work  an  open 
mine. 
—  Of  dowress. 

Cited  in  Higgins  Oil  A  Fuel  Co.  v.  Snow,  51  C.  G.  A.  267,  113  Fed.  433,  to  point 
that  widow  is  dowable  of  mines  opened  in  husband's  lifetime;  Adams  v.  Briggs 
Iron  Co.  7  Cush.  361 ;  Benavides  v.  Hunt,  79  Tex.  383,  15  S.  W.  396,— to  point 
that  dower  is  to  be  assigned  in  mines;  Hendrix  v.  McBeth,  61  Ind.  473,  28  A.  R. 
680,  holding  widow  with  estate  in  nature  of  dower  entitled  to  rents  accruing  un- 
der mining  lease  executed  by  husband;  Clift  v.  Clift,  87  Tenn.  17,  9  S.  W.  198, 
to  same  effect;  Cunningham  v.  Gamble,  57  Iowa,  46,  10  N.  W.  278,  holding  widow 
entitled  to  rents  from  mine  which  was  in  workable  condition  at  husband's  death; 
Moore  v.  Rollins,  45  Me.  493,  holding  widow  dowable  in  quarry  opened  and 
wrought  during  coverture. 

Cited  in  reference  note  in  41  A.  S.  R.  400,  on  dower  in  mining  property. 

Cited  in  note  in  16  L.RJL.  247,  on  right  of  dower  in  mines. 

Distinguished  in  Seager  v.  McCabe,  92  Mich.  186,  16  L.RJl,  247,  52  N.  W.  299, 
holding  that  dower  attaches  to  mines  not  opened  at  husband's  death  but  situated 
on  land  available  only  for  mining  purposes. 

20  AM.  DEC.  584,  COM.  t.  KNAPP,  10  PICK.  477. 
Right  to  qnestion  Juror  as  to  his  qnallflcations. 

Cited  in  State  v.  Mullen,  14  La.  Ann.  577,  holding  that  state  may  question  juror 
himself  as  to  his  qualifications. 
Effect  of  disqualification  or  misconduct  of  Juror. 

Cited  in  State  v.  Madoil,  12  Fla.  151,  holding  that  separation  of  juror  from  his 
fellows  does  not  per  se  avoid  the  verdict;  Yates  v.  State,  26  Fla.  484,  7  So.  880, 
holding  that  verdict  will  not  be  avoided  for  juror's  misconduct  when  court  after 
hearing  conflicting  evidence,  decided  that  no  injury  was  done;  Young  v.  State,  90 
Md.  579,  45  Atl.  531,  holding  objection  that  juror  in  criminal  case  is  disqualified 
waived  if  known,  by  not  objecting  before  he  is  sworn. 

Distinguished  in  West  v.  State,  42  Fla.  244,  28  So.  430,  holding  that  when  juroi 
becomes  ill  after  being  sworn,  a  mistrial  should  be  ordered  and  remaining  eleven 
are  subject  to  challenge  afresh. 
Time  to  object  to  Juror. 

Cited  in  reference  notes  in  55  A.  D.  87;  62  A.  D.  312;  63  A.  D.  288,— as  to  when 
objection  to  juror  must  be  taken. 
Right  to  summon  talesmen. 

Distinguished  in  State  v.  Wright,  53  Me.  328,  holding  that  talesmen  may  be 
summoned  whose  names  are  not  in  the  jury  box. 
Record  of  conviction  of  principal  on  trial  of  accessory. 

Cited  in  United  States  v.  Hartwell,  3  Cliff.  221,  Fed.  Cas.  No.  15,318; 
State  V.  Gleim,  17  Mont.  17,  52  A.  S.  R.  665,  31  L.R.A.  294,  41  Pac.  998,— holding 
record  of  conviction  of  principal  prima  facie  evidence  of  his  guilt  on  trial  of  ac- 
cessory; Dent  V.  State,  43  Tex.  Crim.  Rep.  126,  65  S.  W.  627,  holding  judgment 
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against  principal  prima  facie  evidence  of  his  guilt  on  trial  of  accessory;  Edwards 
▼.  Territory,  1  Wash.  Terr.  196,  holding  conviction  of  principal  prima  facie  evi- 
dence of  the  guilt  of  accessory;  Com.  v.  York,  9  Met.  93,  43  A.  D.  373,  on  effect  of 
record  of  conviction  of  principal  as  evidence  against  accessory. 

Cited  in  reference  note  in  78  A.  D.  756,  on  record  of  principal's  conviction  as 
prima  facie  evidence  of  his  guilt. 

Cited  in  note  in  BO  A.  D.  97,  on  conviction  of  principal  aa  prima  facie  evidence  of 
accessories'  guilt. 

Time  of  trying  accessory. 

Cited  in  State  v.  Ricker,  29  Me.  84,  holding  that  under  Maine  statute  accessory 
may  be  tried  before  principal  but  that  principal's  guilt  must  be  proven;  State 
V.  York,  37  N.  H.  175,  holding  that  accessory  may  be  tried  with  the  principal; 
Starin  v.  People,  45  N.  Y.  333,  1  Cow.  Crim.  Rep.  369,  holding  that  accessory  may 
be  tried  and  convicted  when  only  one  of  principals  have  been  convicted. 
Sufflciency  of  allegations  in  indictments  for  homicide. 

Cited  in  Washington  v.  State,  36  Ga.  222,  holding  that  indictment  may  charge 
defendant  as  principal  in  first  degree  in  one  count  and  in  the  second  degree  in 
another;  Com.  v.  Chiovara,  129  Mass.  489,  on  sufficiency  of  allegations  in  indict- 
ment against  accessory  to  murder. 
Presumption  of  gnilt. 

Cited  in  State  v.  Knight,  43  Me.  11,  holding  that  unlawful  killing  is  presumed 
to  have  been  done  maliciously  when  unexplained. 
Rights  of  one  turning  staters  evidence. 

Cited  in  United  States  v.  Ford,  99  U.  S.  594,  25  L.  ed.  399,  holding  that  United 
States  district  attorney  has  no  authority  to  contract  that  defendant  confessing 
shall  not  be  prosecuted,  but  such  defendant  has  equitable  claim  to  executive 
mercy;  United  States  v.  Lee,  4  McLean,  103,  Fed.  Cas.  No.  15,588,  holding  that 
accomplice  testifying  for  state  has  claim  on  executive  clemency  though  the  other 
defendant  be  acquitted;  United  States  v.  Hinz,  35  Fed.  272,  holding  that  court 
will  reject  accomplice  offering  himself  as  witness  with  expectation  of  immunity 
if  he  appears  to  be  the  principal  offender;  State  ex  rel.  Butler  v.  Moise,  48  La. 
Ann.  109.  35  L.R.A.  701,  18  So.  943,  on  right  of  accomplice  turning  state's  evidence 
to  pardon;  Alderman  v.  People,  4  Mich.  414,  69  A.  D.  321,  holding  that  an  accom- 
plice who  makes  himself  a  witness  for  the  people  should  be  required  to  make  a 
complete  disclosure;  State  v.  Graham,  41  N.  J.  L.  15,  32  A.  R.  174,  holding  ac- 
complice making  full  confession  has  equitable  claim  to  pardon;  Bowden  v.  State, 
1  Tex.  App.  137,  holding  that  when  an  accomplice  makes  an  agreement  with  the 
state  to  make  full  confession,  a  subsequent  indictment  will  be  dismissed  when  he 
was  ready  to  fulfil  his  agreement;  Ex  parte  Greenhaw,  41  Tex.  Crim.  Rep.  278.  53 
S.  W.  1024,  holding  accomplice  agreeing  to  testify  for  state  not  entitled  to  bail 
pending  disposition  of  case  against  his  principal. 

Cited  in  notes  in  40  A.  S.  R.  773,  775,  on  agreements  concerning  state's  evi- 
dence; 18  L.R.A.  (N.S.)  824,  on  effect  of  repudiation  of  agreement  to  turn  8tatc*8 
evidence  on  admissibility  of  confession. 

Distinguished  in  Ex  parte  Irvine,  74  Fed.  954,  holding  that  witness  may  refuse 
to  incriminate  himself  though  offered  immunity,  which  is  mere  equitable  right  to 
executive  clemency. 
Admissibility  of  confessions. 

Cited  in  Sullivan  v.  State,  66  Ark.  606,  51  S.  W.  828,  holding  confession  inad- 
missible if  induced  by  promise  of  prosecutor  to  make  it  easy  for  defendant;  State 
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V.  Willis,  71  Conn.  293,  41  Atl.  820,  holding  confessions  not  inadmissible  be- 
cause made  in  consequence  of  promises;  Gross  v.  State,  2  Ind.  135,  holding  that  a 
prisoner  has  a  right  to  prove  that  a  confession  was  not  made  voluntarily;  Com.  v. 
Tackerman,  10  Gray,  173,  holding  confession  receivable  in  evidence  which  was  not 
extorted  by  fear  or  promise;  Ellis  v.  State,  65  Miss.  44,  7  A.  S.  R.  634,  3  So.  188, 
holding  that  jury  may  give  such  weight  as  they  see  fit  to  confessions  of  prisoner; 
State  V.  Howard,  17  N.  H.  171,  holding  confession  voluntarily  made  not  inadmis- 
sible because  a  former  confession  was  inadmissible  because  made  under  influence 
of  hope  or  fear;  Lopez  v.  State,  12  Tex.  App.  27,  holding  that  by  statute  confes- 
sions cannot  be  used  against  defendant  unless  he  were  first  cautioned;  State  v. 
Moran,  15  Or.  262,  14  Pac.  419,  holding  that  where  defendant  agreed  to  make  a 
full  confession  on  the  trial  and  did  testify  before  the  grand  jury  but  escaped 
during  the  trial,  his  confession  may  be  used  against  him. 

Cited  in  reference  note  in  22  A.  D.  456,  on  inadmissibility  of  confessions  induced 
by  hope  or  fear. 

Cited  in  notes  in  8  E.  R.  C.  100,  on  admissibility  of  confession  made  by  pris- 
oner ;  28  L.  ed.  U.  S.  263,  as  to  when  confessions  of  accused  are  admissible  against 
him;  18  L.R.A.(N.S.)  861,  on  necessity  of  entire  removal  of  inducement  to  render 
confession  voluntary. 

Distinguished  in  Neeley  v.  State,  27  Tex.  App.  324,  11  S.  W.  376;  Lauderdale  v. 
State,  31  Tex.  Crim.  Rep.  46,  37  A.  S.  R.  788,  19  S.  W.  679,— holding  that  by 
statute  no  confession  is  admissible  unless  made  without  compulsion  or  persuasion ; 
State  V.  Due,  27  N.  H.  256,  holding  production  of  goods  by  prisoner  in  conse- 
quence of  inducements  to  confess  to  charge  of  larceny  inadmissible  imless  goods 
are  otherwise  identified  as.  the  stolen  property. 
Jury  as  Judges  of  the  law  in  criminal  cases. 

Cited  in  Sparf  v.  United  States,  156  U.  S.  51,  39  L.  ed.  343,  15  Sup.  Ct.  Rep. 
273  (dissenting  opinion),  on  right  of  jury  in  criminal  cases  to  be  judges  of  the 
law;  Pierce  v.  State,  13  N.  H.  536,  holding  that  the  jury  are  not  the  judges  of 
the  law  in  criminal  cases;  People  v.  Sherlock,  166  N.  Y.  180,  59  N.  E.  830,  15 
N.  Y.  Crim.  Rep.  412,  holding  that  in  libel  cases  the  judge  is  the  sole  judge  of  the 
admissibility  of  evidence;  McGowan  v.  State,  9  Yerg.  184,  holding  jury  in  crim- 
inal cases  judges  of  the  law  as  well  as  of  the  facts  but  it  is  duty  of  judge  to  ex- 
plain the  law  to  them;  Com.  v.  Anthes,  5  Gray,  185,  holding  that  jury,  in  crim- 
inal trials,  has  no  rightful  power  to  determine  questions  of  law  against  instruc- 
tions of  the  court;  Brister  v.  State,  26  Ala.  107,  holding  that  jury  cannot  reject 
as  incompetent  confession  admitted  by  court,  but  may  weigh  its  credibility  and  ef- 
fect; Fincher  v.  People,  26  Colo.  169,  56  Pac.  902,  holding  instruction  erroneous 
which  tells  jury  that  a  confession  is  entitled  to  great  weight  as  that  is  for  jury 
to  determine;  State  v.  Barry,  11  N.  D.  428,  92  N.  W.  809,  holding  that  instruction 
that  jury  are  sole  judges  of  credibility  of  testimony  does  not  cure  another  in- 
struction as  to  weight  of  certain  evidence;  State  v.  Lightfoot,  107  Iowa,  344,  78 
N.  W.  41,  holding  that  court  in  criminal  case  cannot  instruct  jury  that  any  es- 
sential fact  is  established. 
Right  of  other  attorneys  to  assist  district  attorney. 

Cited  in  Com.  v.  Scott,  123  Mass.  222,  25  A.  R.  81 ;  State  ▼.  Tighe,  27  Mont. 
327,  71  Pac.  3;  State  v.  Whitworth,  26  Mont.  107,  66  Pac.  748,— -holding  that 
eourt  may  appoint  counsel  to  assist  the  prosecuting  officer;  Taylor  v.  State,  49 
Fla.  69,  38  So.  380,  holding  that  when  state  attorney  refuses  to  discharge  his 
duty  court  may  appoint  another  attorney  to  act;  State  v.  Wilson,  24  Kan.  189,  36 
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A.  R.  257,  holding  that  it  is  not  error  for  court  to  allow  counsel  paid  by  priyate 
parties  to  assist  the  district  attorney  at  his  request;  Meister  y.  People,  31  Mieh. 
99,  holding  that  counsel  employed  by  private  parties  cannot  assist  the  district  at- 
torney in  criminal  cases;  State  v.  Tufts,  66  N.  H.  137,  on  right  of  district  attor- 
ney to  control  prosecution;  Mahaffey  v.  Territory,  11  Okla.  213,  66  Pac  342,  hold- 
ing that  district  courts  have  no  power  to  appoint  an  assistant  to  the  county  at- 
torney; McQuestion  v.  Atty.  Qen.  187  Mass.  185,  72  N.  E.  965,  holding  that  at- 
torney general  may  authorize  private  attorney  to  represent  him  in  appealing  on 
behalf  of  the  commonwealth;  Edwards  v.  State,  47  Miss.  581,  holding  that  court 
with  consent' of  prosecuting  officer  may  allow  assistance  of  other  counsel  for  prose- 
cution; Biemel  v.  State,  71  Wis.  444,  37  N.  W.  244,  holding  that  attorney  employed 
by  private  parties  ought  not  to  assist  the  district  attorney;  Com.  v.  Tuck,  20 
Pick  356,  on  right  of  private  prosecutor  to  employ  coimsel  to  aid  the  attorney 
general;  Com.  v.  Gibbs,  4  Gray,  146,  holding  that  acting  district  attorney  cannot 
prosecute  criminal  case,  in  the  civil  aspect  of  which,  he  was  formerly  interested; 
State  V.  Bartlett,  55  Me.  200,  holding  that  court  may  appoint  counsel  to  assist 
prosecuting  officer,  though  he  may  expect  compensation. 

Distinguished  in  Taylor  v.  State,  40  Fla.  69,  38  So.  380  (dissenting  opinion), 
on  effect  of  other  attorneys  assisting  the  district  attorney;   United  States  v. 
Rosenthal,  121  Fed.  862,  holding  that  a  special  assistant  to  the  United  States  At- 
torney General  cannot  aid  or  conduct  proceedings  before  a  Federal  grand  jury. 
Appealability  of  convictions  of  capital  offenses. 

Cited  in  Com.  v.  Dower,  4  Allen,  297,  holding  questions  decided  at  trial  of 
capital  offenses  in  Massachusetts  not  appealable  of  right,  being  decided  by  quorum 
of  supreme  court. 

20  AM.  DEC.  545,  REEID  ▼.  UPTON,  10  PICK.  622. 
When  title  to  chattel  passes. 

Cited  in  Atkins  v.  Busby,  25  Ark.  176,  holding  that  vendor  agreeing  to  execute 
conveyance  on  receipt  of  purchase  price  does  not  part  with  title  until  such  receipt; 
Wood,  M.  A  R.  Co.  V.  Brooke,  2  Sawy.  676,  Fed.  Cas.  No.  17,980,  holding  agree- 
ment concerning  sale  of  specific  chattels  prima  facie  a  bargain  and  sale  trans- 
ferring title,  but  contract  may  otherwise  provide. 

Cited  in  note  in  13  A.  D.  451,  on  effect  of  conditional  sale  of  goods  to  pass  title. 
—  effect  of  delivery  of  possession. 

Cited  is  Newell  v.  Grant  Locomotive  Works,  50  111  App.  611,  holding  that 
title  will  not  pass  even  by  delivery,  to  property  sold  until  fulfilment  by  vendee  of 
condition,  whether  precedent  or  concurrent;  Hanway  v.  Wallace,  18  Ind.  377,  hold- 
ing that  vendee  has  no  attachable  interest  in  chattels  sold  on  a  condition  precedait» 
vendee  to  have  possession  until  performance  of  condition ;  Gilman  Linseed  Oil  Go. 
V.  Norton,  89  Iowa,  434,  48  A.  S.  R.  400,  56  N.  W.  663,  holding  that  mere  pos- 
session of  chattels  by  agent  having  no  authority  to  sell  does  not  estop  principal 
to  reclaim  from  innocent  purchaser;  Rice  v.  McLarren,  42  Me.  157,  holding  un- 
conditional delivery  of  chattel  a  waiver  of  prepayment  and  title  passes  though 
chattel  is  destroyed  before  being  paid  for;  Sage  v.  Sleutz,  23  Ohio  St.  1,  holding 
that  a  conditional  contract  of  sale  does  not  lose  its  executory  character  by  a 
mere  delivery  of  the  property;  Sanders  v.  Keber,  28  Ohio  St.  630,  holding  that 
title  does  not  pass  by  mere  delivery  of  chattel  when  it  is  to  be  paid  for  in  instal- 
ments, title  to  remain  in  vendor  until  paid ;  Gibson  v.  Chicago  Packing  &,  Provision 
Co.  108  111.  App.  100,  holding  that  to  constitute  a  conditional  delivery  it  is  not 
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necessary  that  vendor  declare  the  condition  in  express  terms,  but  it  may  be  in- 
ferred. 

Distinguished  in  Brundage  v.  Camp,  21  HI.  330,  holding  that  title  passes  on  de- 
livery of  goods  to  vendee  though  he  is  to  give  notes,  with  security,  at  a  future 
day;  Winslow  v.  Leonard,  24  Pa.  14,  62  A.  D.  354,  holding  that  title  to  goods  may 
vest  in  vendee,  even  though  vendor  has  lien,  or  right  to  stop  in  transit  or  to 
rescind  sale. 
What  subject  to  attachment. 

Cited  in  reference  note  in  2  A.  S.  R.  891,  on  attachability  of  equitable  interest 
Giving  of  note  or  bill  as  payment. 

Cited  in  Lee  v.  Fontaine,  10  Ala.  755,  44  A.  D.  605;  Palmer  v.  Elliot,  1  Cliff. 
63,  Fed.  Cas.  No.  10,690,— holding  giving  of  bill  or  note  only  prima  facie  evidence 
of  payment;  Real  Estate  Bank  v.  Rawdon,  5  Ark.  558,  holding  receipt  of 
negotiable  note  for  prior  debt  of  another  prima  facie  evidence  of  payment; 
Southworth  v.  Thompson,  10  Heisk.  10,  holding  unaccepted  draft  not  payment  of 
debt  of  drawer  to  payee. 

20  AM.  DEO.  647,  CTTRRT  T.  OOMMONWBAIjTH  INS.   GO.    10  PICK. 
686. 

Materiality  and  effect  of  misrepresentation  or  concealment. 

Cited  in  Higgie  v.  National  Lloyds,  11  Biss.  395,  14  Fed.  143,  holding  that  posi- 
tive representation  as  to  material  fact  avoids  policy  if  untrue;  Boardman  v.  New 
Hampshire  Mut.  F.  Ins.  Co.  20  N.  H.  551,  holding  that  false  representation  cannot 
avoid  policy  unless  material;  Campbell  v.  New  England  Mut.  L.  Ins.  Co.  98 
Mass.  381,  holding  policy  avoided  by  a  material  misrepresentation  though  in- 
nocently made;  Roth  v.  City  Ins.  Co.  6  McLean,  324,  Fed.  Cas.  No.  12,084;  Clark 
V.  Manufacturers'  Ins.  Co.  2  Woodb.  A.  M.  472,  Fed.  Cas.  No.  2,829, — ^holding  sup- 
pression of  material  fact  avoids  policy  though  made  without  fraud;  Smith  v. 
Cash  Ins.  Co.  1  Pittsb.  428,  holding  insured  bound  to  disclose  every  fact  ma- 
terial to  the  risk;  Penn  Mut.  L.  Ins.  Co.  v.  Mechanics'  Sav.  Bank  A.  T.  Co. 
38  LJl^.  33,  19  C.  C.  A.  286,  37  U.  S.  App.  692,  72  Fed.  413,  holding  that 
concealment  though  material  will  not  avoid  policy  unless  fraudulent;  Bebee  v. 
Hartford  County  Mut.  F.  Ins.  Co.  25  Conn.  51,  65  A.  D.  553,  holding  applicant 
for  insurance  bound  to  disclose  frankly  facts  material  to  the  risk,  and  failure  to 
do  so  avoids  policy;  Burritt  v.  Saratoga  County  Mut.  F.  Ins.  Co.  5  Hill,  188,  40 
A.  D.  345,  holding  policy  avoided  unless  warranty  is  strictly  true  whether  ma- 
terial or  not;  Peoria  M.  &  F.  Ins.  Co.  v.  Lewis,  18  HI.  553,  holding  that  a  repre- 
sentation that  there  is  a  force  pimip  in  the  insured  building  is  substantially  cor- 
rect though  it  has  no  hose;  Richards  v.  Protection  Ins.  Co.  30  Me.  273,  holding 
policy  avoided  by  representation  that  goods  belong  to  nonhazardous  class  when 
they  are  really  hazardous;  Little  v.  Phoenix  Ins.  Co.  123  Mass.  380,  25  A.  R.  96, 
holding  policy  not  avoided  by  assured's  honest  misstatement  under  oath  in  proof  of 
loss ;  Aetna  F.  Ins.  Co.  v.  Tyler,  16  Wend.  385,  30  A.  D.  90,  holding  formal  defects 
in  proofs  of  loss  not  fatal  to  recovery,  when  refusal  to  pay  was  put  on  other 
grounds. 

Cited  in  reference  notes  in  40  A.  D.  351,  on  effect  upon  insurance  of  misrepre- 
sentations by  assured;  53  A.  D.  53,  on  substantial  misstatement  of  assured's  in- 
terest in  property  as  vitiating  policy;  41  A.  D.  497,  on  effect  of  false  or  inaccurate 
representations  in  application  for  insurance;  32  A.  D.  117,  on  effect  of  omission 
to  state  facts  material  to  the  risk:  55  A.  D.  650,  on  invalidity  of  policy  because 
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of  concealment  of  material  facts  from  insurer;  41  A.  D.  497,  on  alteration  or  re- 
pairs in  insured  property  as  afTectiiig  risk. 

Cited  in  notes  in  30  A.  D.  101,  on  what  is  a  misdescription  of  insured  property 
and  its  effect;  40  A.  D.  350,  on  effect  on  validity  of  insurance  of  concealment  ol 
material  fact  by  insurer;  74  A.  D.  498,  on  necessity  that  misrepresentation  or 
concealment  be  fraudulently  made  to  avoid  insurance  policy;  13  E.  R.  C.  547,  on 
compliance  with  representations  in  contracts  of  insurance. 
—  As  to  title  or  encumbrances. 

Cited  in  Alien  v.  Charlestown  Mut.  F.  Ins.  Co.  5  Gray,  384,  holding  policy  not 
avoided  by  statement  of  assured  that  she  owned  the  land  when  she  had  a  dowei 
interest  and  no  heir  had  claimed  it  for  twelve  years;  Fowle  v.  Springfield  F.  k 
M.  Ins.  Co.  122  Mass.  191,  23  A.  R.  308,  holding  that  in  the  absence  of  particular 
inquiry  a  policy  is  not  avoided  by  a  general  assertion  of  ownership  when  assured 
had  an  insurable  interest;  Wainer  v.  Milford  Mut.  F.  Ins.  Co.  153  Mass.  335,  11 
L.R.A.  598,  26  N.  E.  877,  holding  policy  not  avoided  by  assured's  representation 
that  he  was  owner,  when  he  owned  half,  bought  and  paid  for  the  other  half  by 
verbal  contract,  and  entered  into  possession;  Ryan  v.  Springfield  F.  &  M.  Ins. 
Co.  46  Wis.  671,  I  N.  W.  426,  holding  policy  avoided  by  a  misrepresentation  as  to 
the  amount  of  encumbrances ;  Buck  v.  Phoenix  Ins.  Co.  76  Me.  586,  holding  appli- 
cant's verbal  statement  that  he  had  some  buildings  he  wanted  insured,  not  mis- 
representation of  title,  though  premises  were  mortgaged,  etc.,  when  he  was  not 
questioned  as  to  his  interest;  Fletcher  v.  Commonwealth  Ins.  Co.  18  Pick.  419, 
holding  policy  not  avoided  by  failure  of  assured  to  disclose  that  insured  building 
was  on  another's  land  when  no  inquiry  was  made  as  to  title ;  Hinman  v.  Hartford 
F.  Ins.  Co.  36  Wis.  159,  holding  policy  avoided  by  a  false  representation  of  as- 
sured made  a  warranty  by  the  policy,  that  he  was  sole  owner  of  building. 

Cited  in  reference  note  in  35  A.  R.  630,  on  mortgage  as  breach  of  condition  in 
insurance  policy  against  encumbrances. 
Nature  of  title  to  building  on  land  of  another. 

Cited  in  Powers  v.  Dennison,  30  Vt.  752 ;  Whetmore  v.  Rhett,  12  Rich.  L.  565,— 
on  nature  of  estate  of  one  building  a  house  on  another's  land  by  permission; 
Prince  v.  Case,  10  Conn.  375,  27  A.  D.  675,  on  title  to  building  erected  on  land 
of  another,  and  whether  personal  property;  Curtiss  v.  Hoyt,  19  Conn.  154,  48  A. 
D.  149,  on  title  to  building  erected  on  land  of  another. 
Effect  of  change  of  condition  in  insured  property. 

Cited  in  Elstner  v.  Cincinnati  Equitable  Ins.  Co.  1  Disney  (Ohio)  412,  holding 
policy  invalidated  by  permanent  change  in  purpose  to  which  building  is  put; 
Kern  v.  South  St.  Louis  Mut.  Ins.  Co.  40  Mo.  19,  holding  policy  void  when  insured 
fails  to  give  notice  as  required  of  addition  to  a  building  materially  increasing 
risk;  Dittmer  v.  Qermania  Ins.  Co.  23  La.  Ann.  458,  8  A.  R.  600,  holding  pro- 
vision in  policy  against  increase  of  risk  by  act  of  assured  an  independent  con- 
dition; hence  act  of  assured  increasing  risk  avoids  policy,  though  not  included 
in  class  of  specified  hazards. 

Cited  in  note  in  66  A.  S.  R.  700,  on  increase  of  hazard  avoiding  policy,  by  ad* 
dition  to  or  alteration  of  premises. 

Distinguished  in  Oakes  v.  Manufacturers'  F.  &  M.  Ins.  Co.  131  Mate.  164, 
holding  policy  avoided  under  clause  against  conveyances,  by  conveyance  to  an- 
other who,  as  part  of  transaction,  immediately  conveyed  to  assured's  wife  so  u 
to  give  assured  curtesy. 
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MAterlAlity  of  representation  or  of  change  In  insared  property  as  question 
for  Jury. 

Cited  in  Albion  Lead  Works  ▼.  Williamsburg  City  F.  Ins.  Co.  2  Fed.  479,  hold- 
ing that  jury  is  to  say  whether  there  is  increase  of  risk  from  change  in  house 
insured;  State  Ins.  Co.  v.  Du  Bois,  7  Colo.  App.  214,  44  Pac.  756,  holding  that 
jury  are  the  judges  of  the  materiality  of  a  false  representation  as  to  insurance 
risk;  Illinois  Mut.  F.  Ins.  Co.  v.  Marseiles  Mfg.  Co.  6  111.  236,  holding  it  a  ques- 
tion for  jury  whether  addition  of  steam  furnace  to  insured  building  increased 
risk;  Lyman  v.  State  Mut.  F.  Ins.  Co.  14  Allen,  329,  holding  that  it  is  a  question 
for  jury  whether  an  addition  to  a  building  increased  the  risk;  Boardman  v.  New 
Hampshire  Mut.  F.  Ins.  Co.  20  N.  H.  551,  holding  materiality  of  misrepresentation 
as  to  insured  property  a  question  for  the  jury;  Lyon  v.  Commercial  Ins.  Co.  2 
Rob.  (La.)  266,  holding  materiality  of  representation  to  insurer  a  question  for 
jury. 

Cited  in  reference  note  in  73  A.  S.  R.  132,  on  increase  of  hazard  and  negligence 
as  questions  for  jury. 
liiabiUty  of  insurer  on  successive  losses. 

Cited  in  Lattomus  v.  Farmers'  Mut.  F.  Ins.  Co.  3  Houst.  (Del.)  404,  holding 
insurer  liable  not  to  exceed  sum  insured  in  case  of  successive  losses;  Crombie  v. 
Portsmouth  Mut.  F.  Ins.  Co.  26  N.  H.  389,  holding  insurer  liable  for  successive 
losses  to  amount  of  sum  insured  in  the  aggregate,  and  no  more;  Mechanics  Ins. 
Co.  V.  Hodge,  149  111.  298,  37  N.  E.  51  (affirming  46  111.  App.  479),  holding  that  on 
partial  loss  less,  than  amount  of  insurance,  policy  remains  in  iorce  to  amount  not 
exceeding  balance  of  insurance. 
What  constitutes  Insurable  interest. 

Cited  in  Miltonberger  v.  Beacom,  9  Pa.  198,  on  insurable  interest  of  disseisor; 
Buffum  V.  Bowditch  Mut.  F.  Ins.  Co.  10  Cush.  540,  holding  that  person  having 
an  estate  in  land,  though  deeply  encumbered,  has  an  insurable  interest,  if  it  can 
be  redeemed. 

Cited  in  notes  in  20  A.  D.  514,  on  insurable  interest  of  husband  and  wife;  104 
A.  S.  R.  989,  on  insurable  interest  of  husband  in  wife's  property  where  his 
marital  rights  have  not  been  abrogated  by  statute. 

20  AM.  DBG.  664,  IjAWRENCB  ▼.  HATNBS,  6  N.  H.  SS. 
Admissibility  of  acts  and  declarations  of  third  persons. 

Cited  in  Seavey  v.  Seavey,  37  N.  H.  126,  holding  legal  inventories  of  deceased 
persons  admissible  as  prima  facie  evidence  for  and  against  strangers  for  many 
purposes. 

— >A8  to  boundary. 

Cited  in  Putnam  v.  Bond,  100  Mass.  58,  1  A.  R.  82,  holding  perambulation  ot 
town  line  by  selectmen  evidence  but  not  conclusive  evidence  of  boundary  in  suit 
between  private  parties ;  Adams  v.  Stanyan,  24  N.  H.  405,  holding  perambulations 
of  town  lines  evidence  in  controversies  between  individuals  whose  lots  are  bounded 
on  lines  perambulated ;  Greenville  v.  Mason,  57  N.  H.  385,  on  effect  as  evidence  of 
perambulations  of  boundary  between  towns  by  selectmen;  Adams  v.  Blodgett,  47 
N.  H.  219,  90  A.  D.  569,  holding  acts  and  declarations  of  disinterested  deceased 
surveyor  while  surveying  admissible  on  question  of  boundaries;  Wood  v.  Willard, 
37  Vt.  377,  86  A.  D.  716,  holding  declarations  of  disinterested  deceased  person 
having  knowledge  made  when  pointing  out  land  admissible  on  question  of  bound- 
aries in  case  of  private  rights;  Smith  v.  Powers,  15  N.  H.  540,  holding  declara- 
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tions  of  disinterested  deceased  person  haying  knowledge  admissible  on  question  of 
boundaries  even  in  case  of  private  rights;  Smith  v.  Haines,  68  N.  H.  157,  on  effect 
as  evidence  between  third  parties  of  agreement  of  selectmen  as  to  boimdary  be- 
tween towns. 

ConcluslTeness  of  Judgment  against  persons  not  parties. 

Cited  in  Warren  v.  Cochran,  27  N.  H.  339;  Warren  v.  Cochran,  30  N.  H.  379,— 
holding  judgment  not  evidence  against  one  not  a  party  nor  privy  to  it;  Littleton 
▼.  Richardson,  34  N.  H.  179,  66  A.  D.  759,  holding  party  responsible  to  another 
and  notified  of  the  suit,  bound  by  judgment  against  the  other. 
Title  to  township. 

Cited  in  Concord  Mfg.  Co.  v.  Robertson,  66  N.  H.  1,  18  L.R,A.  679,  25  AtL  718, 
on  title  to  township  of  Gilmanton. 

20  AM.  DEO.  557,  HENDERSON  ▼.  McDTTFFEE,  5  N.  H.  38. 
Right  to  contribution. 

Cited  in  Cary  v.  Holmes,  16  Gray,  127,  holding  stockholders  liable  for  corporate 
debts  liable  to  contribute  on  basis  of  nimiber  of  solvent  stockholders. 

Cited  in  reference  notes  in  31  A.  D.  518;  61  A.  D.  294,^-on  contribution  among 
joint  principals;   40  A.  D.  431;   98  A.  S.  R.  31, — on  contribution  among  joint 
principals,  one  of  whom  is  insolvent;  26  A.  D.  203,  on  foimdation  in  equity  of 
doctrine  of  contribution;  1  L.R.A.  313,  on  implied  assumpsit  for  contribution. 
^Between  cosureties. 

Cited  in  Smith  v.  Mason,  44  Neb.  610,  63  N.  W.  41 ;  Aoers  v.  Curtis,  68  Tex.  425, 
4  S.  W.  551 ;  McAllister  v.  Irwin,  31  Colo.  254,  73  Pac.  47, — holding  each  solvent 
surety  liable  to  contribution  for  his  pro  rata  share  based  on  number  of  solvent 
sureties;  Cass  v.  Steams,  66  N.  H.  301,  23  Atl.  80;  Michael  v.  AUbright,  126  lad. 
172,  25  N.  E.  902, — holding  that  courte  of  law  will  enforce  contribution  based 
on  number  of  solvent  sureties;  Mills  v.  Hyde,  19  Vt.  59,  46  A.  D.  177,  holding 
that  courte  of  law  will  enforce  contribution  between  joint  contractors  based  on 
the  niunber  of  solvent  sureties;  Faurot  v.  Gates,  86  Wis.  569,  67  N.  W.  294,  hold- 
ing that  under  statutes  abolishing  distinction  between  actions  at  law  and  suits 
in  equity,  courts  will  enforce  contribution  between  cosureties  based  on  number 
of  solvent  sureties;  Rice  v.  Morton,  19  Mo.  263,  holding  one  surety  discharged  to 
extent  of  one  half  of  judgment  against  both  when  creditor  directed  sheriff  to 
return  execution  as  unsatisfied  when  half  of  debt  could  have  been  made  out  of  the 
property  of  the  other. 

Cited  in  reference  notes  in  53  A.  D.  686,  on  righte  of  surety  as  against  co- 
surety; 26  A.  D.  266;  27  A.  D.  612;  32  A.  D.  96,— on  contribution  between  sure- 
ties; 40  A.  D.  430,  on  right  to  contribution  among  cosureties;  51  A.  D.  417,  oo 
contribution  where  one  of  several  sureties  is  insolvent. 

Cited  in  notes  in  10  A.  S.  R.  645,  on  apportionment  of  contribution  among 
cosureties;  70  A.  S.  R.  453,  on  effect  of  insolvency  of  some  of  sureties  on  liability 
as  between  different  sete  of  sureties. 

20  AM.  DEO.  562,  BUFPUM  ▼.  GREEN,  5  N.  H.  71. 

Riglit  to  prefer  creditors. 

Cited  in  reference  notes  in  25  A.  D.  490,  on  preference  to  creditors;  25  A  D. 
439,  655;  26  A.  D.  247;  41  A.  D.  91,— on  right  of  debtor  to  prefer  one  creditor 
to  another;  28  A.  D.  219;  44  A.  D.  229, — on  right  of  debtor  to  prefer  one  credit- 
or or  class  of  creditors  if  done  in  good  faith;  27  A.  D.  207,  on  validity  of  assign- 
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ment  for  benefit  of  creditors;  24  A.  D.  293,  on  preferences  in  assignments  for 
creditors;  30  A.  S.  R.  816,  on  what  preferences  in  assignment  for  creditors  are 
void. 

Cited  in  notes  in  26  A.  D.  584,  585,  on  preferences  to  creditors;  86  LJIA. 
346,  on  right  of  sureties  to  buy  property  from  principal  in  satisfaction  of  claim. 
Suflaclency  of  delivery  of  deed. 

Cited  in  reference  notes  in  30  A.  D.  89,  on  necessity  of  delivery  to  validity 
of  deed;  44  A.  D.  707,  on  necessity  and  sufficiency  of  delivery  of  deed. 

Distinguished  in  Young  v.  Campbell,  9  111.  156,  holding  that  deed  takes  effect, 
if  at  all,  from  delivery,  which  must  be  mutual  and  concurrent  with  acceptance; 
and  subsequent  acceptance  is  insufficient. 

—  To  third  person  generally. 

Cited  in  Brown  v.  Brown,  1  Woodb.  A  M.  325,  Fed.  Cas.  No.  1,994,  holding 
deed  between  father  and  son  in  consideration  of  love  and  affection  well  delivered 
when  lodged  with  third  person  by  consent  to  keep  knowledge  from  public;  Hib- 
herd  v.  Smith,  67  Cal.  547,  56  A.  R.  726,  4  Pac.  473,  holding  deed  presumptively 
beneficial  to  grantee  delivered  to  third  person  for  his  use  invalid  as  against 
attachment  after  such  delivery  but  before  knowledge  and  acceptance  by  grantee; 
Merrills  v.  Swift,  18  Conn.  257,  46  A.  D.  315,  holding  absolute  delivery  of  mort- 
gage deed  to  third  person  for  grantee  sufficient,  though  grantee  was  not  present 
and  had  given  no  authority  to  such  third  person;  Thatcher  v.  St.  Andrew's 
Church,  37  Mich.  264,  holding  deed  sufficiently  delivered  if  left  with  conveyancer 
to  be  afterwards  delivered ;  and  sufficiently  accepted  if  grantees  assent  on  learning 
of  it;  Campbell  v.  Kuhn,  46  Mich.  513,  40  A.  R,  479,  8  N.  W.  523,  holding  deed  left 
imconditionally  with  third  person  for  grantee  not  under  guardianship  and  ac- 
cepted  by  him  sufficiently  delivered  and  conveys  title  though  grantee  be  of 
unsoimd  mind;  Lord  v.  Ferguson,  9  N.  H.  380,  holding  that  title  does  not 
pass  to  vessel  by  leaving  bill  of  sale  at  customhouse  without  vendee's  knowl- 
edge and  without  relinquishing  control;  Peavey  v.  Tilton,  18  N.  H.  161,  45  A. 
D.  365,  holding  delivery  of  deed  to  third  person  for  use  of  grantee,  sufficient; 
Longfellow  v.  Barnard,  58  Neb.  612,  76  A.  S.  R.  117,  79  N.  W.  255,  holding 
mortgage  given  to  indemnify  surety  in  legal  effect  a  security  to  the  owner  of 
the  debt,  though  he  did  not  know  of  its  existence. 

Cited  in  reference  note  in  22  A.  D.  563,  on  delivery  of  deed  to  a  third  person. 

Cited  in  notes  in  12  L.R.A.  174,  on  sufficiency  of  delivery  of  deed  to  third 
person  as  delivery  to  grantee;  53  A.  S.  R.  552,  on  delivery  to  third  person  for 
use  of  grantee  as  delivery  of  deed;  54  L.R.A.  907,  on  rights  of  third  persons  in 
case  of  delivery  to  person  other  than  the  grantee. 

—  To  register. 

Cited  in  Boody  v.  Davis,  20  N.  H.  140,  61  A.  D.  210,  holding  execution  of  deed 
and  delivery  to  register  for  record  sufficient  to  pass  title  though  grantee  not 
present  when  he  later  assented;  Whiting  v.  Hoglund,  127  Wis.  135,  106  N.  W. 
391,  7  A.  &  E.  Ann.  Cas.  224,  holding  delivery  of  deed  by  grantor  to  register 
of  deeds  for  record  with  intent  that  it  should  take  effect  and  with  consent 
of  grantee,  a  sufficient  delivery. 

Denied  in  Welch  v.  Sackett,  12  Wis.  244,  holding  attachment  takes  precedence 
over  prior  chattel  mortgage   delivered  to  and  -recorded  by  mortgagor's  attor- 
ney for  mortgagee  who  was  ignorant  of  its  existence  until  after  attacliment. 
SnlBciency  of  consideration. 

Cited  in  McWhorter  v.  Wright,  5  Ga.  665,  holding  sureties'  liability  to  pay  debts 
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of  grantor  sufficient  consideration  to  support  absolute  eonveyance  of  negroes 
against  creditors  of  grantor;  Whitney  v.  Dean,  5  N.  H.  249,  holding  liability 
of  A.  as  surety  for  two  out  of  three  members  of  firm  sufficient  consideration  to 
support  conveyance  of  firm  property  to  A;  Haseltine  v.  Guild,  11  N.  H.  390, 
holding  liability  of  surety,  with  an  implied  promise  to  pay  its  amount  on 
the  principal  debt,  sufficient  consideration  for  note  from  debtor  to  surety;  Pom- 
eroy  v.  Bailey,  43  N.  H.  118,  holding  it  competent  to  aver  and  prove  considera- 
tion of  blood  for  deed  where  consideration  expressed  is  "$500  and  other  good 
causes  and  considerations;"  Quimby  v.  Stebbins,  55  N.  H.  420,  holding  parol  evi- 
dence admissible  in  action  for  rent  against  grantor  remaining  in  possession  that 
his  temporary  possession  was  part  of  consideration  of  deed;  Runnells  v.  Bosquet. 
N.  I.  &  S.  Co.  60  N.  H.  38,  holding  evidence  admissible  to  show  that  assignment  in 
writing,  under  seal,  of  wages  to  be  earned  was  without  consideration  and  fraudu- 
lent. 

Cited  in  reference  notes  in  26  A.  S.  R.  675,  on  consideration  for  conveyance 
of  land;   18  A.  S.  R.  145,  on  grantee's  liability  as  surety  of  grantor  as  con- 
sideration to  support  conveyance. 
Parol  evidence  as  to  oonslderatlon. 

Cited  in  note  in  20  L.R.A.  110,  on  parol  evidence  as  to  consideration  for 
deed  in  action  by  creditor  to  set  it  aside. 
Payment  In  land. 

Cited  in  reference  note  in  39  A.  S.  R.  475,  on  payment  in  land. 

20  AM.  DEC.  566,  GRAFTON  BANK  ▼.  WOODWARD,  5  N.  H.  99. 
Release  of  surety  by  creditor  varying  terms  of  delytor's  obligation. 

Cited  in  Cross  v.  Rowe,  22  N.  H.  77,  on  change  of  contract  prejudicial  to  sure^ 
as  an  exoneration;  Crosby  v.  Wyatt,  23  Me.  166,  holding  surety  not  discharged 
by  bank  allowing  note  to  remain  uncollected  and  collecting  interest  dcMie  in 
accordance  with  usage. 

Cited  in  reference  notes  in  24  A.  D.  334,  as  to  acts  which  discharge  surety; 
29  A.  D.  225,  on  what  acts  of  creditor  discharge  surety;  37  A.  D.  595,  on  dis- 
charge of  surety  by  creditor's  interference. 
»By  extension  of  time  to  principal. 

Cited  in  Williams  v.  Moseley,  2  Fla.  304,  on  release  of  surety  by  giving  ex- 
tension of  time  of  payment  to  principal;  Dickerson  v.  Ripley  County,  6  Ind. 
128,  63  A.  D.  373,  holding  surety  discharged  by  agreement  of  creditor  with  princi- 
pal extending  time  of  payment;  Lemon  v.  Whitman,  75  Ind.  318,  39  A.  R.  150, 
holding  surety  discharged  by  extension  of  time  in  which  principal  may  pay  even 
though  granted  for  usurious  consideration ;  Bailey  v.  Adams,  10  N.  H.  162,  hold- 
ing extension  of  time  of  payment  by  creditor  for  sufficient  consideration  re- 
leases surety;  New  Hampshire  Sav.  Bank  v.  Downing,  16  N.  H.  187,  holding 
surety  discharged  by  binding  contract  to  give  time  to  principal  vrithout  consent 
of  surety;  Wright  v.  Bartlett,  43  N.  H.  548,  holding  surety  discharged  by  valid 
agreement  of  creditor  with  principal  to  extend  time  of  payments;  although 
principal  may  still  pay  debt  at  any  time;  Wheat  v.  Kendall,  6  N.  H.  604;  Chriit- 
ner  v.  Brown,  16  Iowa,  130, — holding  surety  exonerated  by  extension  of  time  in- 
which  principal  may  pay;  Dunham  v.  Downer,  31  Vt.  249,  holding  that  equity 
will  enjoin  collection  of  judgment  against  sureties  when  creditor  for  con- 
sideration extended  time  in  which  debtor  might  pay. 

Cited  in  reference  notes  in  35  A.  R.  585,  on  surety's  discharge  by  indulgenee 
to  principal ;  61  A.  D.  294,  on  discharge  of  surety  by  giving  time  to  principal. 
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Sufflclency  of  consideration  to  support  agreement  to  extend  time  of  pay- 
ment. 

Cited  in  Walter  v.  Fister,  4  Legal  Gaz.  204;  Lime  Rock  Bank  v.  Mallett.  34 
Me.  547,  56  A.  D.  673, — holding  payment  of  interest  in  advance  sufficient  con- 
sideration for  extension  of  time,  which  will  release  surety;  Crosby  v.  Wyatt,  10 
N.  H.  318,  holding  valid  a  parol  agreement  subsequent  to  making  of  demand  note 
to  extend  time  of  payment. 

Cited  in  note  in  63  L.R.A.  317,  318,  oh  effect  of  payment  of  usury  in  con- 
sideration of  extension  of  time  to  principal  on  surety's  liability. 
—  Payment  of  nsurlons  Interest. 

Cited  in  Ola  the  v.  Adams,  15  Kan.  591,  to  point  that  no  consideration  for  ex- 
tension of  time  of  payment  based  on  increase  of  interest  from  12  per  cent,  the 
legal  rate,  to  15  per  cent  exists  when  statute  considered  any  excess  over  legal 
rate  as  payment  on  principal;  Turner  v.  Williams,  73  Me.  466,  holding  parol 
agreement  by  principal  to  pay  8  per  cent  interest,  being  invalid  by  statute,  no 
consideration  for  extension  of  time  of  payment  which  will  release  surety;  Still- 
well  V.  Aaron,  69  Mo.  539,  33  A.  R.  517,  holding  payment  of  interest  in  advance 
even  at  usurious  rate  sufficient  consideration  for  extension  of  time  which  will 
release  surety;  Turrill  v.  Boynton,  23  Vt.  142,  holding  payment  of  usurious  in- 
terest sufficient  consideration  to  sustain  agreement  to  extend  time;  and  will 
discharge  surety;  Hamilton  v.  Prouty,  50  Wis.  592,  36  A.  R.  866,  7  N.  W.  659, 
holding  agreement  by  holder  of  note  to  extend  time  of  payment  in  consideration 
of  usurious  interest  discharges  indorser;  Wheat  v.  Kendall,  6  N.  H.  504,  holding 
agreement  to  pay  usurious  interest  sufficient  consideration  to  support  creditor's 
promise  to  extend  time. 
Parol  evidence  to  vary  terms  of  written  Instrument. 

Cited  in  Piatt  v.  United  States  (Grandin  v.  United  States),  22  Wall.  496, 
22  L.  ed.  858,  10  Ct.  CI.  163,  holding  evidence  admissible  to  show  that  written 
agreement  was  subsequently  varied  by  parol;  Manchester  Bank  v.  Moore,  19 
N.  H.  564,  holding  parol  evidence  admissible  to  show  that  one  apparently  a 
maker  is  really  a  surety;  Foster  v.  Furlong,  8  N.  D.  282,  78  N.  W.  986,  holding 
that  statute  allows  extension  of  time  of  note  by  parol  only  for  executed  con- 
sideration. 

Cited  in  notes  in  13  L.R.A.  633,  on  parol  evidence  to  show  waiver;  56  A. 
S.  R.  662,  on  subsequent  parol  agreement  to  vary  writing;  56  A.  S.  R.  664,  on 
variation  of  writing  by  subsequent  parol  agreement  changing  time  of  performance. 
Construction  of  agreement  to  extend  time. 

Cited  in  Rochester  Sav.  Bank  v.  Chick,  64  N.  H.  410,   13  Atl.   872,  holding 
that  agreement  by  surety  to  extend  the  time  does  not  bind  him  to  indefinite 
extension,  nor  to  more  than  one. 
Maturity  of  note. 

Cited  in  Conway  Sav.  Bank  v.  Dow,  69  N.  H.  228,  39  Atl.  975,  holding  suit  on 
not  payable  "on  demand  with  interest  after  six  months"  not  premature  if 
brought  within  that  time. 

20  AM.  DEC.  570,  HADDUCK  ▼.  WIL.MARTH,  5  N.  H.  181. 
Right  of  grantor  to  testify  In  derogation  of  his  grant. 

Cited  in  Sims  v.  Killen,  12  Ala.  497,  holding  grantor  in  deed  competent  witness 
to  impeach  it  for  fraud  if  not  interested;  Clinton  v.  Estes,  20  Ark.  216,  holding! 
witness  not  inoompetent  to  testify  because  his  testimony  invalidates  a  title  to 
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chattels  derived  from  him;  Marston  v.  Brackett,  9  N.  H.  336,  holding  peraon 
who  is  released  from  covenants  on  mortgage  he  has  given,  a  competent  witness 
to  impeach  its  validity;  Stevenson  v.  Chapman,  12  N.  H.  524,  holding  grantor 
a  competent  witness  to  prove  his  deed  invalid  even  for  fraud  if  he  has  no  inter- 
est in  the  case;  Hobbs  ▼.  Cram,  22  N.  H.  130,  holding  admissible,  declarations  of 
former  owner  as  to  boundary  though  they  tend  to  diminish  his  grant. 
Possession  as  notice  of  possessor's  title. 

Cited  in  Bell  v.  Twilight,  22  N.  H.  600,  holding  that  to  constitute  notice  of  an 
unregistered  deed  possession  under  it  must  be  exclusive  and  unequivocal;  Pat- 
ten V.  Moore,  32  N.  H.  382,  holding  that  purchaser  of  realty  in  open,  exclusive, 
and  continuous  possession  of  another  has  constructive  notice  of  his  title;  Bank 
of  Newbury  v.  Eastman,  44  N.  H.  431,  holding  open,  visible,  and  exclusive  pos- 
session by  grantee  of  premises  conveyed  by  unrecorded  deed,  notice  of  his  deed; 
Grooding  v.  Riley,  60  N.  H.  400,  holding  one  taking  mortgage  with  notice  and 
knowledge  of  prior  mortgage,  bound  thereby  though  his  conduct  be  not  fraudu- 
lent; Gallery  v.  Ward,  60  N.  H.  831,  holding  purchaser  bound  by  constructive 
notice  of  title  of  stranger  in  possession  under  unrecorded  deed,  though  claimant 
was  not  aware  of  that  possession;  Frame  v.  Frame,  32  W.  Va.  463,  5  L.RA. 
323,  9  S.  E.  901,  holding  that  purchaser  of  realty  in  possession  of  another  has 
notice  thereof  and  is  bound  thereby  though  such  occupant's  title  is  but  equitable; 
Harris  v.  Arnold,  1  R.  I.  126,  holding  possession  of  land  by  person  having  un- 
recorded deed,  not  presumptive  notice  of  existence  of  such  deed;  Cutting  v. 
Pike,  21  N.  H.  347,  holding  that  lands  of  equitable  owner  in  possession  cannot 
be  seized  for  another's  debts  who  claimed  to  be  owner  in  order  to  defeat 
creditors  of  equitable  owner. 

Cited  in  reference  note  in  28  A.  D.  61,  as  to  when  possession  is  notice  of 
occupants  title. 

Cited  in  notes  in  13  L.R.A.(N.S.)  66,  on  possession  of  land  as  notice  of  title; 
13  L.R.A.  (N.S.)   67,  68,  on  possession  of  land  as  putting  purchaser  on  inquiry 
as  to  title;  104  A.  S.  R.  363,  on  purchasers  chargeable  with  notice  of  rights  in 
land  from  possession. 
Relative  rights  at  law  of  holders  of  legal  and  equitable  title. 

Cited  in  Hutchins  v.  Heywood,  60  N.  H.  491,  on  estoppel  of  holder  of  legal 
title  obtained  by  fraud  to  set  it  up  at  law  against  equitable  owner;  Winkley  v. 
Hill,  6  N.  H.  391,  holding  trespass  for  mesne  profits  maintainable  after  judg- 
ment in  writ  of  entry  without  showing  entry  under  writ  of  seisin. 

Distinguished  in  Ela  v.  Pennock,  38  N.  H.  164,  holding  tenant  in  possession 
under  equitable  title  derived  from  demandant  not  entitled  to  set  it  up  as  defense 
to  writ  of  entry. 
Conveyance  of  property  not  in  grantee's  possession. 

Cited  in  Duke  v.  Harper,  2  Mo.  App.  1,  holding  contract  whereby  attorney 
is  to  get  part  of  lands  or  goods  recovered  not  void  as  champertous,  at  least  wher« 
he  does  not  agree  to  advance  costs;  Bell  v.  Peabody,  63  N.  H.  233,  56  A.  R.  606, 
holding  deed,  even  of  wild  land,  not  evidence  of  seisin  in  grantor  or  grantee;  since 
seisin  of  grantor  is  not  requisite  to  a  deed. 

Distinguished  in  George  v.  Green,  13  N.  H.  621,  holding  that  will  can  only 
operate  upon  land  in  which  testator  has  an  interest  at  time  of  execution  of  will 

20  AM.  DEC.  578,  NORTON  ▼.  I/ADD,  5  N.  H.  203. 

Admissibility  of  evidence  to  explain  words  alleged  to  be  slanderous. 

Cited  in  Lee  v.  Crump,   146  Ala.  655,  40  So.  609;  Parmer  v.  Anderson,  SS 
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Ala.  78, — holding  evidence  inadmissible  that  words  naturally  slanderous  were 
spoken  concerning  known  transaction  not  amounting  to  slander  when  this  was 
not  known  to  the  hearers ;  Robinson  v.  Keyser,  22  N.  H.  323 ;  Williams  v.  Cawley, 
18  Ala.  206, — ^holding  admissible,  evidence  that  words  which,  standing  alone,  are 
slanderous  were  spoken  under  circumstances  rendering  them  not  so;  Smart  v. 
Blanchard,  42  N.  H.  137,  holding  that  plaintiff  must  show  that  words,  in  them- 
selves ambiguous  and  whose  application  is  doubtful,  were  spoken  in  actionable 
sense  of  plaintiff  and  were  so  understood. 

Cited  in  reference  note  in  71  A.  D.  334,  on  right  to  show  that  alleged  slanderous 
words  relate  to  act  not  an  offense. 
Wben  statement  Is  actionable. 

Cited  in  Haynes  v.  Haynes,  29  Me.  247,  holding  words  not  actionable  which, 
though  in  themselves  slanderous,  were  spoken  imder  such  circumstances  that 
those  present  would  not  believe  they  were  spoken  as  truth;  Merrill  v.  Marshall, 
113  111.  App.  447,  holding  use  of  word  ''thief  not  actionable  when  spoken  with 
reference  to  past  transaction  known  to  hearers  not  constituting  a  crime. 

Distinguished  in  Tenney  v.  Clement,  10  N.  H.  52,  holding  it  no  defense  to 
action  for  charging  another  with  murder  that  no  murder  had  been  committed 
if  this  was  imknown  to  those  present. 
Property  in  wild  animals. 

Cited  in  note  in  8  L.R.A.  448,  on  property  in  animals  fer<B  naturcB, 
larceny  of  animals. 

Cited  in  notes  in  88  A.  S.  R.  687,  688,  on  larceny  of  animals;  67  A.  D.  277, 
on  what  animals  are  subject  of  larceny;  40  L.R.A.  616,  on  larceny  and  obtain- 
ing of  dog  by  false  pretenses. 

Protection  and  regulation  of  animals. 

Cited  in  Warren  v.  State,  1  G.  Greene,  106,  holding  coon  not  subject  of  larceny; 
Aldrich  v.  Wright,  53  N.  H.  398,  16  A.  R.  339,  holding  statute  prohibiting  de- 
struction of  certain  fur-bearing  animals  inapplicable  to  cases  in  which  such  de- 
struction is  an  exercies  of  constitutional  right  to  protect  property. 

Denied  in  State  v.  Shaw,  67  Ohio  St.  157,  60  L.R.A.  481,  65  N.  E.  875,  holding 
fish  inclosed  in  a  net,  private  property,  the  subject  of  larceny,  even  though  es- 
cape is  possible. 
—  Of  dogs. 

Cited  in  Sentell  v.  New  Orleans  &  C.  R.  Co.  166  IT.  S.  698,  41  L.  ed.  1169, 
17  Sup.  Ct.  Rep.  693,  upholding  state  law  outlawing  dogs  not  placed  on  assess- 
ment roll;  Hamby  v.  Samson,  105  Iowa,  112,  67  A.  S.  R.  285,  40  L.R.A.  508,  74 
N.  W.  918,  holding  a  dog  a  "chattel"  within  meaning  of  Penal  Code,  and  its 
theft  larceny. 

Distinguished  in  State  v.  M'Duffie,  34  N.  H.  623,  69  A.  D.  516,  holding  dogs 
within  protection  of  statute  against  wilful  and  malicious  injury  to  persona] 
property. 

20  AM.  DEC.  675,  HUNT  ▼.  HAZEIiTON,  5  N.  H.  216. 
Nature  of  lease. 

Cited  in  reference  note  in  29  A.  D.  488,  on  nature  of  lease. 
"When  partition  is  maintainable. 

Cited  in  Cook  v.  Webb,  19  Minn.  167,  Gil.  129;  Oliver  v.  Lansing,  60  Neb. 
828,  70  N.  W.  369;  Willard  v.  Willard,  146  U.  S.  116,  36  L.  ed.  644,  12  Sup. 
Ct.  Rep.  818, — holding  pending  lease  for  years  no  obstacle  to  partition  between 
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owneri  of  the  fee;  Whittemore  v.  Shaw,  8  N.  H.  393,  on  right  to  partition  of 
petitioner  who  has  present  right  of  possession. 

Cited  in  note  in  67  A.  D.  704,  on  right  of  cotenant  whose  share  is  leased  to 
maintain  partition. 

Distinguished  in  Brown  v.  Brown,  8  N.  H.  93,  holding  that  one  interested 
with  others  in  a  remainder  or  reversion  after  an  estate  of  freehold  cannot  ha?e 
partition. 
Validity  of  plea  to  petition  for  partition. 

Cited  in  Morrill  t.  Foster,  25  N.  H.  333,  holding  bad,  plea  to  petition  for 
partition  which  does  not  negative  the  material  allegations  of  the  partition. 

20  AM.  DEC.  578,  TOWNS  ▼.  NIMS,  5  N.  H.  259. 
Conclnslveness  of  judgment,  etc. 

Cited  in  reference  notes  in  22  A.  D.  183,  on  conclusiveness  of  judgment;  44 
A.  D.  349,  as  to  when  judgment  is  an  estoppel;  40  A.  D.  131,  on  conclusiveness  of 
prior  judgments  and  how  pleaded;  36  A.  D.  373,  on  effect  of  neglect  to  plead 
former  recovery. 

Cited  in  notes  in  23  A.  D.  449,  on  res  judicata  as  estoppel;  96  A.  D.  783,  on 
verdict  as  estoppel. 
»What  matters  concluded. 

Cited  in  King  v.  Chase,  15  N.  H.  9,  41  A.  D.  675,  holding  judgment  conclusive 
only  upon  matter  directly  in  issue  on  former  trial;  Potter  v.  Baker,  19  N.  H. 
166;  Palmer  v.  Russell,  43  N.  H.  625, — holding  former  judgment  conclusive  only 
as  to  matters  in  issue  but  not  as  to  mere  facts  in  controversy ;  Lazarus  v.  Ludwig, 
18  Misc.  474,  41  N.  Y.  Supp.  999;  Coville  v.  Oilman,  13  W.  Va.  314;  Allen  v. 
Blunt,  2  Woodb.  &  M.  121,  Fed.  Cas.  No.  217, — holding  verdict  in  former  suit  not 
conclusive  in  later  when  same  points  are  not  in  issue  in  second  suit;  Morgan  v. 
Burr,  58  N.  H.  470,  holding  judgment  conclusive  only  as  to  matters  in  issue  or 
controverted  upon  determination  of  which  the  verdict  was  rendered;  Whittemore 
V.  Shaw,  8  N.  H.  393,  holding  judgment  in  partition  a  bar  to  writ  of  entry  in 
which  the  same  question  of  title  is  in  issue;  Dame  v.  Wingate,  12  N.  H.  291,  hold- 
ing judgment  in  trespass  a  bar  to  writ  of  entry  in  which  same  question  of  title 
was  at  issue  and  admissible  under  general  issue  when  tenant  had  no  opportunity 
to  plead  it. 

Cited  in  note  in  96  A.  D.  776,  on  conclusiveness  of  judgment  as  to  issue  or 
point  involved. 
» Against   whom. 

Cited  in  Greely  v.  Smith,  1  Woodb.  &  M.  181,  Fed.  Cas.  No.  6,740,  holding  for- 
mer judgment  not  conclusive  unless  parties  were  the  same  or  are  privies  in  inter- 
eat  or  estate;  State  v.  Corran,  73  N.  H.  434,  62  Atl.  1044,  6  A.  &  E.  Ann.  Cas,  48«, 
holding  finding  by  license  commissioners,  in  a  proceeding  to  revoke  license,  thst 
licensee  has  violated  the  law,  conclusive  against  his  bondsmen. 

Cited  in  note  in  23  A.  D.  477,  on  conclusiveness  of  judgments  between  the 
parties. 
—  Merger  in  Judgment. 

Cited  in  Andrews  v.  Varrell,  46  N.  H.  17,  holding  that  a  note  reduced  to  judg- 
ment cannot  be  used  as  a  set-off  as  the  rights  of  parties  are  merged  in  judgment 
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20  AM.  DBC.  580,  ENFIEIiD  ▼.  PERMIT,  5  N.  H.  280. 
Right  of  court  of  law  to  correct  mistake  in  deed  or  grant. 

Cited  in  Prescott  v.  Hawkins,  12  N.  H.  19,  holding  that  court  of  law  in  action 
of  trespass  cannot  correct  mistake  in  deed. 
Manner  of  making  legislative  grant. 

Cited  in  Enfield  ▼.  Day,  1 1  N.  H.  620,  holding  no  particular  set  of  words  or  mode 
necessary  to  constitute  a  legislative  grant;  Bradford  v.  McQuestion,  182  Mass.  80, 
64  N.  E.  6138,  holding  no  particular  words  necessary  to  constitute  legislative  grant, 
which  may  he  done  by  act  of  legislature;  Fletcher  v.  Pool,  20  Ark.  100,  holding 
that  intent  of  legislature  must  be  ascertained  by  construction  when  the  words 
employed  do  not  in  themselves  import  a  confirmation  or  grant;  Enfield  v.  Permit, 
8  N.  H.  612,  31  A.  D.  207,  holding  that  an  act  correcting  a  charter  of  a  town  so 
as  to  include  more  territory  amounts  to  a  grant  of  such  territory. 

Cited  in  reference  note  in  69  A.  D.  604,  as  to  whether  particular  terms  are 
necessary  in  grant  by  legislature. 

Estoppel  of  state  or  legislature. 

Cited  in  People  v.  Perrin,  66  Cal.  346,  holding  that  a  legislature  may  be 
estopped  by  its  acts  from  denying  that  a  corporation  possesses  certain  powers; 
Reid  V.  State,  74  Ind.  262,  as  to  whether  state  can  be  estopped  by  conduct  of 
public  ministerial  oflScers;  Koenig  v.  Omaha  &  N.  W.  R.  Co.  3  Neb.  373,  holding 
grant  of  lands  by  legislature  to  railroad  on  conditions  accepted  by  it,  a  contract 
which  state  is  estopped  to  impair;  State  v.  Engle,  21  N.  J.  L.  347,  on  estoppel  of 
state  to  defeat  its  own  grant. 

Relative  weight  of  monuments  and  courses  and  distances. 

Cited  in  Breck  v.  Toung,  11  N.  H.  486,  holding  that  description  of  land  as 
bordering  on  land  of  another  will  control  courses  and  distances. 

20  AM.  DEC.  583,  BACON  v.  SHEPPARD,  11  N.  J.  Ii.  197. 
Against  whom  action  of  trespass  for  mesne  profits  Is  malntalnahle. 

Cited  in  Sanderson  v.  Price,  21  N.  J.  L.  637  (dissenting  opinion),  on  liability 
of  lessee  of  mortgagor  to  mortgagee  for  mesne  profits  after  mortgagor  suffered 
default  in  ejectment. 

Cited  in  reference  notes  in  66  A.  D.  614,  as  to  when  and  for  what  action  for 
mesne  profits  is  maintainable;  38  A.  D.  764,  on  right  to  action  for  mesne  profits 
after  recovery  in  ejectment. 

Cited  in  note  in  86  A.  D.  324,  on  recovery  of  intermediate  damages  after  re- 
gaining possession  by  ejectment  or  re-entry. 
Remedy  for  injuries  to  land  held  adversely. 

Cited  in  notes  in  86  A.  D.  322,  on  remedy  for  injuries  to  real  estate  held 
adversely  to  plaintiff;  86  A.  D.  326,  on  remedy  of  disseisee  against  stranger. 

20  AM.  DEC.  589,  FORD  ▼.  CAMPFIEIiD,  11  N.  J.  Ii.  827. 
Recovery  upon  new  promise  altering  conditions  of  old  contract. 

Cited  in  Peoria  M.  &  F.  Ins.  Co.  v.  Hervey,  34  111.  46,  upholding  recovery  by 
assignee  of  insurance  policy  upon  new  promise  to  pay  for  loss  upon  renewal  and 
payment  of  premium;  Allen  v.  Jaquish,  21  Wend.  628,  upholding  subsequent  writ- 
ten agreement  not  under  seal  modifying  terms  of  prior  sealed  lease  as  surrender  of 
lease  upon  contingency  mentioned  in  agreement  happening;  Flanagan  v.  Camden 
Mnt.  Ins.  Co.  26  N.  J.  L.  606,  holding  declaration  brought  by  assignee  of  in- 
Am.  Dec.  Vol.  111.-68. 
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suranoe  policy  in  form  of  debt  instead  of  assumpsit  on  new  promise,  demurrable; 
Scott  V.  Hawsman,  2  McLean,  180,  Fed.  Cas.  No.  12,532,  holding  lease  under  sea) 
annulled  by  new  and  substantial  agreement  not  under  seaL 
Nature  of  written  contract  not  under  seal. 

Cited  in  Den  ex  dem.  Mayberry  v.  Johnson,  15  N.  J.  L.  116,  on  written  lease  not 
under  seal  being  parol  agreement  at  common  law. 
Proving  condition  of  performance  of  contract. 

Cited  in  Shinn  v.  Roberts,  20  N.  J.  L.  435,  43  A.  D.  636,  holding  that  com- 
missions suing  purchasers  of  land  for  breach  of  condition  of  sale,  must  prove  per- 
formance of  condition  as  pleaded;  Brick  v.  Campbell,  50  N.  J.  L.  282,  13  Atl.  255, 
holding  that  payee's  agreement  with  maker  that  she  would  not  sue  so  long  as 
he  remained  her  husband's  assignee,  postponed  due-day  of  notes. 

20  AM.  DEO.  59S,  BRUEN  ▼.  OGDEN,  11  N.  J.  Ii.  370. 
When  replevin  lies. 

Cited  in  reference  notes  in  23  A.  D.  333;  52  A.  D.  150, — as  to  when  replevin  lies. 

Cited  in  notes  in  80  A.  S.  R.  743,  as  to  when  replevin  or  claim  and  delivery  if 
sustainable;  88  A.  D.  546,  on  necessity  for  tortious  taking  to  authorize  re- 
plevin; 80  A.  S.  R.  761,  763,  on  what  property  is  repleviable. 

—  Of  goods  taken  in  execution. 

Cited  in  Brown  v.  Bissett,  21  N.  J.  L.  267,  on  replevin  against  officer  taking 
goods  of  plaintiff  in  replevin  not  being  defendant  in  execution ;  Miller  v.  Adsit,  16 
Wend.  335,  upholding  replevin  by  receiptor  of  goods  when  he  is  bound  to  deliver 
them  by  specific  day  or  pay  amount  of  execution  under  which  levy  was  made; 
Sifford  V.  Beaty,  12  Ohio  St.  189,  upholding  replevin  for  goods  levied  upon  by 
marshal  as  goods  of  another;  Hawk  v.  Lepple,  51  N.  J.  L.  208,  14  A.  S.  R.  677, 
4  L.R.A.  48,  17  Atl.  351,  denying  right  of  defendant  in  execution  to  replevin 
goods  levied  upon  by  officer. 

Cited  in  reference  notes  in  44  A.  D.  780,  on  replevin  of  goods  wrongfully  taken; 
88  A.  D.  734,  on  replevin  for  goods  taken  in  execution  or  attachment;  28  A.  D. 
44,  on  action  for  possession  of  chattels  seized  imder  execution;  40  A.  D.  204, 
on  replevin  against  officer  for  goods  taken  under  legal  process ;  54  A.  D.  245*  on 
replevin  against  sheriff  for  property  taken  on  execution  from  possession  of  judg- 
ment debtor;  61  A.  D.  141,  as  to  whether  replevin  lies  for  property  wrongfully 
taken  under  legal  process. 

Cited  in  notes  in  75  A.  D.  646,  on  replevin  by  debtor  whose  exemption  rights 
have  been  disregarded ;  26  A.  S.  R.  259,  on  replevin  against  officer  by  stranger  to 
writ. 

—  In  case  when  trespass  would  also  lie. 

Cited  in  Caldwell  v.  West,  21  N.  J.  L.  411,  upholding  action  of  replevin  for 
goods  wrongfully  taken  and  detained;  Haythoni  v.  Rushfortli,  19  N.  J.  L.  160, 
38  A.  D.  540,  upholding  replevin  of  machinery  when  defendant  having  lawful  pos- 
session thereof  unlawfully  refused  to  deliver  same  to  owner;  Woodside  v.  Adams, 
40  N.  J.  L.  417,  on  replevin  where  trespass  de  bonis  asportatis  would  lie;  Frazier 
V.  Fredericks,  24  N.  J.  L.  162,  on  replevin  being  coextensive  with  trespass; 
Trapnall  v.  Hattier,  6  Ark.  18,  denying  right  to  replevin  slave  from  innoeeot 
purchaser  who  supposed  he  had  acquired  title ;  Harwood  v.  Smethurst,  29  N.  J.  L. 
195,  80  A.  D.  207,  denying  replevin  of  goods  held  under  lease  though  lease  hsd 
expired  for  nonpayment  of  rent,  there  being  no  unlawful  taking;   Ft  Wayne 
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Electric  Corp.  t.  Security  Trust  &  S.  D.  Co.  65  N.  J.  L.  221,  47  Atl.  559,  on 
nature  of  replevin  suit, 
lilabillty  for  wrongful  levy. 

Cited  in  reference  note  in  39  A.  D.  612,  cm  sheriffs  liability  for  levying  on 
stranger's  goods.  , 

Jurisdiction  of  state  court  over  officer  proceeding  under  United  States 
wHt. 

Cited  in  Mock  v.  Kennedy,  11  La.  Ann.  625,  66  A.  D.  203,  holding  that  state 
court  may  enjoin  United  States  marshal  from  levying  execution  from  Federal 
court  on  person's  property  not  named  in  writ;  Ex  parte  Hill,  38  Ala.  429,  holding 
that  state  court  has  no  jurisdiction  on  habeas  corpus  to  discharge  from  custody 
of  Confederate  enrolling  officer  person  enrolled  as  conscript  under  acts  of  Con- 
gresp;  Ex  parte  Hill,  38  Ala.  458,  holding  that  state  court  had  jurisdiction  to 
pass  on  question  as  to  whether  substitute  for  drafted  soldier  under  act  of  Con- 
gress was  himself  liable  for  service  under  second  act. 

Cited  in  reference  notes  in  67  A.  S.  R.  70,  on  suits  in  state  courts  for  trespasses 
by  Federal  officers;  88  A.  D.  675,  on  trespass  or  trover  in  state  court  against 
United  States  marshal  for  wrongful  seizure  of  property. 

Cited  in  note  in  42  A.  D.  58,  on  liability  of  United  States  officer  to  be  sued  in 
state  court  for  acts  done  under  color  or  process  of  United  States  court. 

Distinguished  in  Chapin  v.  James,  6  Legal  Gaz.  342,  denying  right  of  state 
court  to  enjoin  execution  and  levy  on  Federal  judgment  under  Federal  writ. 
"What  United  States  marshal  may  levy  on. 

Cited  in  Robb  v.  Wagner,  5  La.  Ann.  Ill,  denying  United  States  marshal's  right 
to  levy  on  property  on  which  landlord  has  lien  for  rent  pending  injunction  by 
landlord. 

20  AM.  DEO.  607,  BEST  ▼.  STRONG,  2  WEND.  S19. 
Proof  of  character  in  which  plaintiff  sues. 

Cited  in  Rockwell  v.  Brown,  42  How.  Pr.  226,  11  Abb.  Pr.  N.  S.  401,  1  Jones  & 
S.  380,  denying  right  of  insolvent's  assignee  to  recover  as  such  in  ejectment  with- 
out proving  assignment;  Foster  v.  Smith,  16  Ala.  192,  denying  claimant's  right  to 
recover  property  as  trustee  for  another  without  proof  that  he  was  trustee ;  People 
ex  rel.  Freeman  v.  Hulburt,  46  N.  Y.  110,  holding  where  legislature  authorized 
majority  of  taxpayers  to  mortgage  property  for  purpose  of  railroad,  commis- 
sioner's authority  for  said  purpose  must  be  proved. 
Recovery  of  money  paid  upon  illegal  contract. 

Cited  in  Morgan  v.  Groff,  4  Barb.  524,  upholding  recovery  of  money  placed  with 
person  who  was  to  bet  it  for  plaintiff  which  person  failed  to  do;  Reese  v.  Resburg, 
54  App.  Div.  378,  66  N.  Y.  Supp.  633,  holding  that  attorney  may  enforce  agree- 
ment allowing  one  half  amount  recovered  as  fees,  where  the  services  have  been 
performed  and  accepted;  Concord  v.  Delaney,  58  Me.  309,  granting  recovery  back 
of  money  paid  to  procure  volunteers  where  defendants  concealed  fact  that  enlist- 
ment was  for  insufficient  period;  Ackert  v.  Barker,  131  Mass.  436,  granting  re- 
covery of  money  retained  under  agreement  by  attorney  void  for  champerty  and 
maintenance;  Davenger  v.  Everett,  4  Luzerne  Leg.  Reg.  159,  7  Legal  Gaz.  222, 
granting  recovery  back  of  money  paid  by  felon  on  agreement  that  thereby 
sentence  should  not  be  imposed,  which  sentence  was  imposed  and  served;  Strick- 
land V.  Bums,  14  Ala.  611,  holding  caption  in  bill  of  exception  disclosing  fact 
that  joint  plaintiffs  were  husband  and  wife,  insufficient  proof  of  such  relation- 
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ship;  Hubbell  v.  Flint,  16  Gray,  650,  holding  that  debtor  directing  application  ot 
payments  to  creditor  to  illegal  claim  cannot  afterward  require  them  to  be  other- 
wise applied. 

Cited  in  reference  notes  in  20  A.  D.  136,  on  what  is  champerty;  42  A.  D.  197, 
on  champerty  and  maintenance;  20  A.  D.  611;  27  A.  D.  267,— on  action  on  illegal 
contract. 

Validity  of  deed  of  land  held  adversely  by  another. 

Cited  in  Vrooman  v.  Shepherd,  14  Barb.  441,  denying  validity  of  deed  by  tenant 
by  courtesy  to  heir  both  being  out  of  possession  and  land  being  held  adversely. 

20  AM.  DEO.  612,  LISHER  ▼.  PIEHSON,  2  WEND.  S45. 
Sheriff's  liability  for  removing  property  in  replevin  after  claim  of  prop- 
erty is  Interposed. 

Cited  in  Lisher  v.  Pierson,  11  Wend.  68,  holding  sheriff  liable  as  trespasser  for 
removing  property  in  replevin  without  trying  claim  of  title  made  seasonably. 
Construction  of  statutes. 

Cited  in  reference  note  in  34  A.  D.  121,  on  construction  of  doubtful  or  am- 
biguous statutes. 

Prerequisites  to  dispossession. 

Cited  in  reference  note  in  87  A.  D.  634,  on  necessity  of  trying  title  to  property 
in  action  of  replevin  before  defendant  can  be  dispossessed. 
Time  for  making  claim  to  property  in  replevin. 

Cited  in  Lisher  v.  Pierson,  17  Wend.  618,  holding  claim  of  property  made  after 
service  of  summons  and  removal  of  property  too  late  to  render  sheriff  trespasser 
for  carrying  them  away  without  trying  claim;  Mitchell  v.  Hinman,  8  Wend.  667, 
holding  that  claim  of  property  interposed  by  defendant  in  replevin  at  time  of 
flummons  is  in  season. 

20  AM.  DEC.  616,  DOUGIjASS  v.  TOUSEY,  2  WEND.  352. 
Proof  of  character. 

Cited  in  Gaines  v.  Relf,  12  How.  472,  13  L.  ed.  1071  (dissenting  opinion), 
on  proof  of  bad  character  by  showing  general  character;  Simmons  v.  Holster, 
13  Minn.  249,  Gil.  232,  holding  plaintiff's  general  reputation  between  time  libel 
was  written  and  published  inadmissible  in  mitigation  of  damages  for  libel; 
Wilder  v.  Peabody,  21  Hun,  376,  holding  that  it  was  error  to  allow  witness  in 
impeaching  plaintiff's  character  to  state  that  he  did  not  regard  false  swearing 
wrong;  Dufresne  v.  Weise,  46  Wis.  290,  1  N.  W.  59,  holding  witness  well  ac- 
quainted with  party  may  testify  as  to  his  character  without  first  being  asked 
whether  they  know  such  character;  People  v.  Josephs,  7  Cal.  129,  holding  that 
evidence  of  good  character  or  defense  in  criminal  prosecution  should  be  restricted 
to  particular  trait  in  issue;  Flynn  v.  State,  41  Tex.  Crim.  Rep.  407,  66  S.  W.  651, 
holding  reputation  for  truth  up  to  time  witness  testifies  admissibility  to  impeach 
him. 

Cited  in  reference  notes  in  23  A.  D.  698,  on  admissibility  of  testimony  as  to 
general  character  only;  24  A.  D.  106,  on  evidence  of  plaintiff's  character,  rank, 
and  condition;  46  A.  D.  776,  as  to  when  evidence  of  plaintiff's  character  is  ad- 
missible in  action  for  slander ;  29  A.  D.  266,  on  admissibility  of  evidence  of  char- 
acter of  plaintiff  in  action  of  slander;  82  A.  S.  R.  27,  28,  on  impeachment  of 
witness  by  proof  of  character;  28  A.  D.  723,  on  evidence  of  general  moral  char- 
acter to  impeach  witness. 
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Cited  in  note  in  41  L.  ed.  U.  S.  469,  on  admissibility  of  evidence  of  character. 
»Of  prosecntriz  on  prosecntlon  for  sexual  crime. 

Cited  in  Saflford  v.  People,  1  Park.  Crim.  Rep.  474,  holding  that  defendant 
in  seduction  may  prove  prosecutrix's  unchaste  character  by  general  reputation 
or  by  actual  unchastity;  State  v.  Forshner,  43  N.  H.  89,  80  A.  D.  132,  holding  that 
testimony  of  prosecutrix's  reputation  as  to  chastity  in  action  for  rape  must  be 
confined  to  knowledge  before  commission  of  act. 
»  Of  bad  character  In  mitigation  of  damages. 

Cited  in  Hamer  v.  McFarlin,  4  Denio,  508,  holding  that  defendant  in  slander 
may  show  plaintiff's  bad  character  under  general  issue  though  he  also  plead 
justification;  Sayre  v.  Sayre,  26  N.  J.  L.  236;  Calkins  v.  Colburn,  10  N.  Y. 
S,  R.  778 ;  Corning  v.  Dollmeyer,  123  111.  App.  188, — holding  general  bad  reputa- 
tion of  plaintiff  suing  for  slander  admissible  in  mitigation  of  damages. 

Cited  in  reference  notes  in  36  A.  D.  569,  on  evidence  in  mitigation  when  justi- 
fication pleaded  in  slander;  71  A.  D.  274,  on  right  to  show  general  bad  character 
of  plaintiff  in  mitigation  of  damages  in  action  for  libel  or  slander. 

Cited  in  note  in  21  A.  D.  114,  on  general  bad  character  of  plaintiff  in  mitigation 
in  libel  or  slander  suit. 
—  By  stranger. 

Cited  in  Curtis  v.  Fay,  37  Barb.  64,  denying  right  to  prove  reputation  by 
stranger  who  merely  heard  what  another  said  it  was;  Moore  v.  Dozier,  128 
Ga.  90,  67  S.  E.  110,  holding  character  not  provable  by  stranger  who  formed  his 
opinion  from  evidence  heard  at  former  trial;  Gordon  v.  State,  140  Ala.  29, 
36  So.  1009,  holding  deceased's  character  not  provable  by  stranger  whoee 
opinions  are  formed  after  his  death;  Meyer  v.  Suburban  Home  Co.  26  Misc.  686, 
56  N.  Y.  Supp.  666,  denying  right  to  prove  party's  bad  character  by  person  who 
only  knew  what  two  other  persons  told  him;  Tingley  v.  Times  Mirror  Co.  161 
Cal.  1,  89  Pac  1097;  Reid  v.  Reid,  17  N.  J.  Eq.  101;  Griffith  v.  State,  90  Ala. 
583,  8  So.  812, — holding  witness's  bad  character  not  provable  by  stranger  sent 
into  neighborhood  to  learn  character. 
Validity  of  sealed  verdict. 

Cited  in  High  v.  Johnson,  28  Wis.  72,  upholding  sealed  verdict  to  which  each 
party  assents;  Friar  v.  State,  3  How.  (Miss.)  422,  upholding  sealed  verdict  by 
parties'  assent  imder  direction  of  court  whereupon  jury  were  permitted  to  sepa- 
rate; Green  v.  Bliss,  12  How.  Pr.  428,  upholding  sealed  verdict  directed  by  court 
without  consent  of  parties;  Com.  v.  Heller,  6  Phila.  123,  19  Phila.  Leg.  Int.  133^ 
denying  new  trial  because  jury  separated  after  sealing  verdict  in  case  of  mis- 
demeanor; Willard  v.  Shaffer,  6  Phila.  520,  25  Phila.  Leg.  Int.  62,  upholding 
sealed  verdict  read  openly  by  foreman,  assented  to  by  jury,  and  recorded  by 
court,  though  defective  in  form. 

Cited  in  note  in  26  L.  ed.  U.  S.  670,  671,  on  sealed  verdicts. 
Effect  of  juror's  subsequent  dissent  from  verdict. 

Cited  in  Farrell  v.  Hennesy,  21  Wis.  639,  holding  new  trial  properly  denied 
when  juror  upon  being  polled  stated  verdict  to  be  against  his  conscience,  verdict 
being  received  and  recorded  without  objection;  Baltimore  &  0.  R.  Co.  v.  Polly, 
14  Gratt.  447,  denying  validity  of  verdict  rendered  to  clerk  which  in  court  it 
appeared  some  jurors  did  not  understand;  Devereux  v.  Champion  Cotton  Press 
Co.  14  S.  C.  396,  denying  validity  of  sealed  verdict  from  which  foreman  openly 
stated  before  publication,  that  some  jurors  now  dissented;   Kramer  v.  Kister^ 
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187  Pa.  227,  44  L.R.A.  432,  40  Atl.  1008,  42  W.  N.  C.  392,  holding  that  where 
juror  after  verdict  is  sealed  dissents  in  open  court,  jury  should  be  discharged. 
Subsequent  correction  of  sealed  verdict. 

Cited  in  Pritchard  v.  Hennessey,  1  Gray,  294,  upholding  subsequent  verdict 
where  jury  sealed  verdict,  separating  for  night  and  it  not  being  satisfactory, 
retired  again  bringing  in  another;  Olwell  v.  Milwaukee  Street  R.  Co.  92  Wia 
330,  66  N.  W.  362,  upholding  verdict  where  jury  failed  to  answer  suflkient 
questions  in  special  verdict  which  they  sealed  and  were  sent  out  in  morning  to 
answer  other  questions. 

Cited  in  note  in  23  L.R.A.  732,  on  correction  of  sealed  verdicts  in  criminal 


Misconduct  of  jury. 

Cited  in  note  in  15  A.  D.  339,  on  misconduct  of  jurors. 
» Effect  of  Jury's  separation. 

Cited  in  Monroe  v.  State,  5  Ga.  86,  holding  separation  of  jury  in  trial  for 
felony  raises  presumption  that  it  was  harmful  to  prisoner. 

Cited  in  notea  in  43  A.  D.  78,  79,  on  effect  of  separation  of  jury  after  finding 
sealed  verdict;   103  A.  S.  R.   158,  on  effect  of  separation  of  jury  after  agree- 
ing upon  verdict  where  objection  to  separation  is  made. 
Sulficiency  of  evidence  »  To  sustain  verdict. 

Cited  in  Fearing  v.  De  Wolf,  3  Woodb.  &  M.  185,  Fed.  Cas.  No.  4,711;  Fell 
V.  Abbot,  R.  M.  Charlt.  (Ga.)  452;  Peck  v.  Land,  2  Ga.  1,  46  A.  D.  368;  PensacoU 
ft  G.  R.  Co.  V.  Nash,  12  Fla.  497, — denying  new  trial  because  verdict  is  contrary 
to  evidence  where  evidence  is  contradictory  and  jury  have  not  abused  their 
privilege;  Wendell  v.  Safford,  12  N.  H.  171,  refusing  to  set  aside  verdict  where 
witnesses's  credibility  must  be  considered,  and  when  evidence  is  such  that  per- 
son would  differ  concerning  it;  Moore  v.  Central  R,  Co.  24  N.  J.  L.  268,  refusing 
to  set  aside  verdict  as  contrary  to  evidence  when  some  evidence  exists  to  sup- 
port it  and  proper  instructions  were  given  as  to  law;  Ducker  v.  Myers,  31  How. 
Pr.  372,  holding  new  trial  not  allowable  because  jury  found  differently  on  conflict- 
ing evidence  than  court  would  have  found;  Lansing  v.  Russell,  13  Barb.  510,  aa  to 
when  court  will  set  aside  verdict  as  contrary  to  evidence;  Mellon  v.  Smith, 
2  E.  D.  Smith,  462,  upholding  finding  of  lower  court  on  question  of  negligence 
in  collision  where  evidence  was  conflicting. 

—  To  sustain  referee's  report. 

Cited  in  Vansteenburgh  v.  Hoffman,  15  Barb.  28,  upholding  referee's  report  when 
it  is  not  against  great  preponderance  of  evidence;  Esterly  v.  Cole,  1  Barb.  235, 
upholding  report  of  referee  when  there  was  evidence  on  both  sides  of  question 
of  fact;  Baker  v.  Martin,  3  Barb.  634,  upholding  referee's  report  on  character  of 
indorsement  of  note,  there  being  no  preponderance  of  evidence  against  report; 
Watkins  v.  Stevens,  4  Barb.  168,  upholding  referee's  report  on  acknowledgment 
of  debt  there  being  no  decided  preponderance  in  favor  of  party  against  whom 
report  is  made;  Quackenbush  v.  Ehle,  5  Barb.  469,  upholding  referee's  report 
as  to  whether  infant's  services  for  parent  were  to  be  paid  for  or  not. 
When  new  trial  will  be  granted. 

Cited  in  reference  notes  in  32  A.  D.  35;  62  A.  S.  R.  362, — as  to  when  new 
trials  shall  be  granted. 

—  To  let  in  new  evidence. 

Cited  in  Alsop  v.  Commercial  Ins.  Co.  1  Sumn.  451,  Fed.  Cas.  No.  262,  denying 
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new  trial  merely  to  let  in  new  cumulative  eridenoe  to  points  made  at  trial ;  Blanch- 
ard*8  Gun-stock  Turning  Factoiy  ▼.  Jacobs,  2  Blatchif.  69,  Fed.  Cas.  No.  1,620, 
denying  new  trial  for  purpose  of  introducing  new  evidence  to  points  before  in 
controversy. 

—  Because  verdict  is  against  the  evidence. 

Cited  in  reference  notes  in  22  A.  D.  690;  28  A.  D.  336,— on  setting  aside  ver- 
dict as  against  evidence;   33  A.  D.  666;  39  A.  D.  692, — as  to  when  new  trial 
granted  because  verdict  is  against  evidence;  70  A.  D.  66,  on  new  trial  on  ground 
*of  verdict  being  against  the  evidence. 

—  Because  damages  are  excessive. 

Cited  in  Blum  v.  Higgins,  1  Hilt.  147,  3  Abb.  Pr.  104,  holding  $600  damages  for 
assault  and  battery  not  so  excessive  as  to  warrant  setting  aside  verdict;  Simpson 
V.  Pitman,  13  Ohio,  366,  holding  $860  damages  for  words  charging  sheep  steal- 
ing not  60  excessive  as  to  warrant  new  trial. 

Cited  in  reference  notes  in  38  A.  D.  106,  on  excessive  verdict  as  groimd 
for  new  trial;  2  A.  8.  R.  40,  on  setting  aside  verdict  for  excessive  damages; 
36  A.  D.  660,  on  excessive  damages  as  ground  for  new  trial  in  slander. 

Cited  in  note  in  8  E.  R.  C.  460,  on  excessive  damages  as  ground  for  new  trial. 

20  AM.  DEC.  621,  BELKNAP  v.  REINHART,  2  WEND.  S75. 
Personal  liability  on  contracts  made  in  representative  capacity. 

Cited  in  reference  notes  in  24  A.  D.  66,  as  to  when  agent  is  personally  bound; 
44  A.  D.  336,  on  liability  of  agent  on  his  contracts. 

—  Of  public  officers. 

Cited  in  Ghent  v.  Adams,  2  Qa.  214,  holding  public  officers  acting  under  statute 
in  giving  note  for  erection  of  courthouse  not  personally  liable  thereon;  Newman 
V.  Sylvester,  42  Ind.  106,  holding  public  officers  acting  under  ordinance  author- 
izing improvement  of  street  not  personally  liable;  Nichols  v.  Moody,  22  Barb. 
611,  holding  Federal  collector  of  customs  in  absence  of  express  promise,  not 
liable  for  wages  of  one  employed  by  him  as  night  watch;  Perrin  v.  Lyman,  32 
Ind.  16,  holding  Federal  quartermaster  not  personally  liable  for  services  per- 
formed by  clerk  of  his  department;  Crowell  v.  Crispin,  4  Daly,  100,  denying  Fed- 
eral officer's  liability  for  charges  on  goods  shipped  for  Army  and  contracted  for 
in  official  capacity. 

Cited  in  reference  notes  in  66  A.  D.  692,  on  liability  of  public  agents  on  con- 
tracts made  for  public;  32  A.  S.  R.  434,  on  personal  liability  of  public  agents 
acting  in  public  capacity  on  contracts  made  in  behalf  of  public;  77  A.  D.  190, 
on  right  of  action  against  army  officer  on  promise  in  his  official  capacity  to  pay 
reward  for  apprehending  deserter. 

Cited  in  notes  in  16  L.R.A.  610,  on  liability  of  public  officers  on  contracts  made 
for  the  public;  22  A.  8.  R.  670,  on  personal  liability  of  public  agent  disclosing 
authority. 

20  AM.  DEC.  628,  BENTON  ▼.  PRATT,  2  WEND.  385. 
Maliciously  causing  another  to  break  contract  or  violate  duty. 

Cited  in  Reed  v.  McConnell,  62  Hun,  163,  16  N.  Y.  Supp.  686,  on  third  person's 
liability  for  unlawfully  causing  breach  of  contract;  Passaic  Print  Works  v.  Ely 
&  W.  Dry  Goods  Co.  62  L.R.A.  673,  44  C.  C.  A.  426,  106  Fed.  163  (dissenting 
opinion),  on  third  person's  liability  for  maliciously  and  fraudulently  causing 
another  to  break  his  contract;  Morehouse  v.  Terrill,  111  111.  App.  460,  allowing 
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recovery  against  one  maliciously  causing  another  to  break  his  contract;  West 
Virginia  Transp.  Co.  v.  Standard  Oil  Co.  60  W.  Va.  611,  88  A.  S.  R.  895, 
56  LJt.A.  804,  40  S.  E.  591,  holding  wanton  inducement  of  another  to  break 
his  contract  actionable;  Angle  y.  Chicago,  St.  P.  M.  &  O.  R.  Co.  151  V.  S. 
1,  38  L.  ed.  66,  14  Sup.  Ct.  Rep.  240,  holding  company  liable  in  damages  for 
fraud  in  inducing  legislature  to  terminate  contract  with  competing  company 
to  their  damage;  Boyson  v.  Thorn,  98  Cal.  578,  21  L.R.A.  233,  33  Pac.  492,  deny- 
ing recovery  against  one  for  maliciously  causing  hotel  keeper  to  refuse  meals  and 
lodging  to  guest;  Morgan  v.  Andrews,  107  ilich.  33,  64  N.  W.  869,  holding  d# 
fendant  liable  for  maliciously  and  deceitfully  causing  purchaser  to  refuse  re- 
ceipt of  machine  he  had  contracted  for;  Rice  v.  Manley,  66  N.  Y.  82,  23  A.  It 
30  (reversing  Rice  v.  Manley,  2  Uun,  493),  allowing  plaintiff  to  recover  for  de- 
fendant's fraudulent  statement  causing  breach  of  contract  to  purchase  cheese; 
Randall  t.  Hazelton,  94  Mass.  412,  allowing  recovery  for  fraud  where  mortgagee 
induced  by  falsehood,  assigns  mortgage  to  persons  who  sell  clandestinely  after 
having  agreed  not  to  exercise  power  of  sale  without  notice;  Bristol  Mfg.  Co.  ▼. 
Gridley,  28  Conn.  201,  on  defectiveness  of  contract  as  defense  for  third  party's  ma- 
liciously causing  its  breach;  McDonald  v.  Edwards,  20  Misc.  623,  46  N.  Y.  Supp. 
672,  denying  recovery  for  defendant's  malicious  statement  to  guarantee  company 
that  plaintiff's  character  was  bad  causing  company  to  refuse  recommendation  bond 
whereby  insurance  company  refused  to  employ  him;  Rich  v.  New  York  C.  4  H. 
R.  R.  Co.  87  N.  Y.  382,  holding  refusal  to  comply  with  agreement  to  rebuild 
station  at  old  site  with  malicious  intent  to  cause  sale  of  property  at  sacrifice 
admissible  to  show  fraud. 

Cited  in  reference  note  in  34  A.  S.  R.  170,  on  action  for  procuring  breach 
of  contract. 

Cited  in  notes  in  16  L.R.A.(N.S.)  761,  on  right  of  action  for  damages  for 
fraud  in  inducing  breach  of  contract;  21  L.R.A.  236;  17  E.  R.  C.  354,— on  lia 
bility  for  maliciously  inducing  party  to  break  contract;  97  A.  S.  R.  926,  an 
malice  as  gist  of  action  for  inducing  one  to  break  his  contract;  II  L.RA.  548, 
on  right  of  protection  against  competition  in  trade  or  business. 
— •  Inducing  discharge  of  employee. 

Cited  in  Perkins  v.  Pendleton,  90  Me.  166,  60  A.  S.  R.  262,  38  Atl.  96,  holding 
it  actionable  to  cause  person  to  discharge  employee  by  use  of  unlawful  means; 
Chipley  v.  Atkinson,  23  Fla.  206,  11  A.  S.  R.  367,  1  So.  934,  allowing  recovery 
by  workman  against  one  maliciously  causing  employer  to  discharge  him;  Ludce 
V,  Clothing  Cutters  &  T.  Apsombly  No.  7507,  K.  L.  77  Md.  396,  39  A.  S.  R.  421, 
19  L.R.A.  408,  26  Atl.  505,  holding  labor  union  liable  for  damages  sustained 
by  nonunion  man  whose  discharge  was  caused  by  union's  threats. 
^  Inducing  employee  to  break  contract. 

Cited  in  Walker  v.  Cronin,  107  Mass.  565,  holding  to  fraudulently  induce 
employee  to  break  contract  of  employment,  actionable;  Johnston  Harvester  O 
V.  Meinhardt,  60  How.  Pr.  168,  9  Abb.  N.  C.  393,  refusing  injunction  to  retrain 
union  from  inducing  employees,  by  argument  and  persuasion,  to  stop  work. 

Cited  in  note  in  22  A.  R.  490,  on  right  of  action  for  enticing  away  8er%ant 
^Inducing  violation  of  duty. 

Cited  in  March  v.  Wilson,  44  N.  C.  (Busbee,  L.)  143,  allowing  bail  for  one 
arrested,  to  recover  against  one  fraudulently  aiding  principal  to  leave  county, 
whereby  he  had  debt  to  pay;  Toledo,  A.  A.  &  N.  M.  R.  Co.  v.  Pennsylvania  Co. 
19  L.R.A.  387,  5  Inters.  Com.  Rep.  522,  64  Fed.  730,  holding  labor  organiiatioB 
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conspiring  to  withhold  labor  to  compel  company  to  violate  Interstate  Commerce 

act  liable  civilly  to  such  company. 

Effect  of  knoivinsly  asserting  falsehood. 

Cited  in  Terrill  v.  Grove,  2  Mich.  N.  P.  3,  on  necessity  that  representations 
be  known  to  be  false  and  be  made  with  intent  to  deceive  to  be  actionable;  Ameri- 
can InSs  Co.  V.  France,  111  HI.  App.  382,  allowing  recovery  against  one  for 
falsely  and  maliciously  asserting  falsehood  against  another  causing  injury  to 
business;  Whiteside  v.  Hyman,  10  Hun,  218,  allowing  creditor  to  recover  against 
debtor  for  false  statement  that  another  creditor  had  made  compromise  whereby 
plaintiff  compromises  claim;  Moody  v.  Burton,  27  Me.  427,  46  A.  D.  612,  up- 
holding action  by  creditor  against  parties  to  conveyance  fraudulent  as  to  credit- 
ore;  Snow  v.  Judson,  38  Barb.  210,  holding  fraudulent  statements  in  regard  to 
manufactured  articles  to  jn^vent  their  sale,  which  is  prevented,  actionable;  New 
York  Land  Improv.  Co.  v.  Chapman,  118  N.  Y.  288,  23  N.  E.  187,  allowing  recov- 
ery against  defendant  for  fraudulent  representations  causing  plaintiff  to  lose 
rent;  White  v.  Merritt,  7  N.  Y.  352,  57  A.  D.  527,  allowing  recovery  against 
one  falsely  stating  that  no  note  had  been  taken  of  creditor  whereby  plaintiff 
was  damaged;  Dung  v.  Parker,  3  Daly,  89,  allowing  recovery  against  one  falsely 
representing  himself  to  be  another's  agent  in  executing  lease;  Bank  of  Have- 
lock  V.  Western  U.  Teleg.  Co.  4  L.R.A.(N.S.)  181,  72  C.  C.  A.  680,  141  Fed. 
522,  5  A.  ft  E.  Ann.  Cas.  515,  holding  telegraph  company  falsely  stating  that 
bank  promised  to  pay  draft  whereby  plaintiff  lost  lien  liable;  Flint  v.  Hutchin- 
son Smoke  Burner  Co.  38  Fed.  546,  holding  that  state  court  has  jurisdiction  over 
bill  to  enjoin  defendants  from  fraudulently  and  maliciously  publishing  that 
complainant's  patent  is  infringement  of  his;  Nudd  v.  Burrows,  91  U.  S.  426,  23 
L.  ed.  280,  holding  setting  up  lien  for  prior  indebtedness,  when  creditor  knew 
debtor  to  be  on  eve  of  bankruptcy  a  fraud  on  bankrupt  act;  Dudley  v.  Briggs,  141 
Mass.  582,  55  A.  R.  494,  6  N.  E.  717,  holding  that  declaration  that  defend- 
ants fraudulently  asserting  that  plaintifTs  had  gone  out  of  business,  thereby 
selling  directory  that  plaintiff  would  have  sold,  stated  no  cause  of  action. 

Cited  in  reference  notes  in  80  A.  D.  183,  on  actions  for  fraudulent  representa- 
tions generally;  45  A.  D.  216,  as  to  when  action  for  deceit  or  false  representa- 
tions lies;  39  A.  D.  733,  on  action  for  false  representation  against  stranger 
to  contract;  62  A.  D.  742,  as  to  whether  person  making  false  representations  is 
excused  from  liability  because  he  had  no  interest  in  making  them. 

Cited  in  note  in  18  A.  S.  K.  555,  on  actions  for  false  representation. 
—  Falsehood  by  vendor  inducing  purchase. 

Cited  in  Ives  v.  Carter,  24  Conn.  392,  holding  false  statement  by  vendor  of 
interest  in  insolvent  partnership  to  purchaser  that  third  person  offered  to  buy 
said  interest  for  stated  amount  actionable;  Green  v.  Bryant,  2  Ga.  66,  allowing 
recovery  from  vendor  who  falsely  stated  to  vendee  that  he  paid  certain  sum  for 
property ;  Clark  v.  Rankin,  46  Barb.  570,  holding  vendor  of  leasehold  estate  falsely 
stating  that  certain  amount  was  payable  thereon  liable  in  damages  to  vendee, 
relying  thereon  to  his  damage;  Stone  v.  Denny,  4  Met.  151,  holding  representation 
respecting  goods  sold,  though  untrue,  not  actionable  if  innocently  made. 
Fraudulent  transfer  of  property. 

Cited  in  Hurwitz  v.  Hurwitz,  10  Misc.  353,  31  N.  Y.  Supp.  25,  denying  credit- 
or's right  before  acquiring  lien  on  judgment  debtor's  property  to  maintain  action 
against  debtor  and  another  for  fraudulent  transfer  thereof;  Ring  v.  Ocrdon, 
45  Wis.  303,  on  second  conveyance  of  land  conveyed  by  prior  unrecorded  deed 
be?T»g  tort  only  when  done  with  intent  to  defraud. 
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Measure  of  damages  for  deceit. 

Cited  in  Williams  v.  McFadden,  23  FU.  143,  11  A.  8.  R.  345,  1  So.  «18,  hold- 
ing measure  of  damages  for  false  representations  in  sale  of  land  to  be  difference 
between  value  of  land  and  its  value  if  representation  had  been  true. 
Third  party's  right  to  take  adTantage  of  statute  of  frauds. 

Cited  in  Dixon  v.  Duke,  85  Ind.  434,  holding  execution  creditor  not  permitted 
to  question  sale  of  proper^  by  debtor  because  same  is  within  statute  of  frauds. 

20  AM.  DEC.  627,  BAIiDWIN  v.  MUNN,  2  WEND.   899. 
Pleading  breach  of  contract. 

Cited  in  note  in  6  L.R.A.  770,  on  pleading  breach  of  contract  under  Code. 
Proof  of  excuse  or  waiver  under  allegation  of  performance. 

Cited  in  Daley  v.  Russ,  86  Cal.  114,  24  Pac.  867,  holding  performance  of  con- 
tract to  secure  loan  not  proved  by  showing  reason  for  nonperformance;  Edmin- 
ster  V.  Cochrane,  8  Daly,  138,  holding  waiver  not  admissible  in  evidence  under 
plea  of  performance;  Crandall  v.  Clark,  7  Barb.  169,  holding  proof  ol  different 
condition  inadmissible  under  allegation  of  performance  of  condition  as  to  receipt 
and  payment  of  goods;  Baxter  v.  Brooklyn  L.  Ins.  Co.  44  Hun,  184,  holding  alle> 
gation  of  performance  sufficient  without  proof  that  certain  premium  had  been 
paid,  pajTnent  of  which  company  denied  where  they  failed  to  show  statutory  notice 
as  to  forfeiture;  Smith  v.  Boston  C.  A  M.  R.  Co.  36  N.  H.  458,  holding  that 
where  party  agrees  to  do  work  under  superintendence  of  other  party's  engineer, 
setting  out  such  contract  is  insufficient  for  recovery  on  implied  contract  that 
engineer  shall  be  suitable;  Smith  v.  Brown,  17  Barb.  431,  holding  complaint 
allying  performance  of  conditions  pro  cedent  except  wherein  same  were  waived 
defective  on  demurrer;  Clegg  v.  Southern  R.  Co.  136  N.  C.  148,  66  L.ILA.  717, 
47  S.  £.  667  (dissenting  opinion),  on  admissibility  of  evidence  of  waiver  of  con- 
dition precedent  under  averment  of  performance.  ^ 

Cited  in  note  in  62  A.  D.  119,  as  to  when  variance  between  allegation  and 
proof  is  material. 

Distinguished  in  Holmes  v.  Holmes,  9  N.  T.  526,  holding  that  tender  of  per- 
formance, may  be  proved  under  allegation  of  performance  in  action  for  damages 
for  failure  to  convey. 
Sufficiency  of  performance. 

Cited  in  Fullager  v.  Reville,  3  Hun,  600,  6  Thomp.  &  C.  296,  on  necessity  that 
recovery  be  on  modified  contract  when  contract  is  changed;  Oakley  v.  Morton,  11 
N.  Y.  25,  62  A.  D.  49,  holding  condition  to  keep  twenty  cows  and  sell  butter 
from  their  milk  not  performed  when  five  whose  milk  failed,  were  sold  towards 
close  of  season. 
Specific  performance  of  contract. 

Cited  in  reference  note  in  48  A.  S.  R.  696,  on  vendee's  right  to  specific  perform- 
ance of  contract  for  sale  of  realty. 
Changing  time  of  performance. 

Cited  in  reference  note  in  1  A.  D.  93,  on  parol  agreement  enlarging  time  of 
performance. 
Damages  for  breach  of  contract  —  Failure  to  convey. 

Cited  in  Fletcher  v.  Button,  6  Barb.  646;  Hammond  v.  Hannin,  21  Mich.  374, 
4  A.  R.  490, — holding  measure  of  damages  for  vendor's  failure  to  convey  because 
oi  defect  in  title  to  be  consideration  monej  with  interest;  Conger  t.  Weaver,  20 
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N.  Y.  140,  granting  only  nominal  damages  for  vendor's  failure  to  perform  execu- 
tory contract  to  convey  because  of  defect  in  title;  Atwood  v.  Walker,  179  Mass. 
514,  61  N.  *E.  58,  holding  damages  for  failure  to  convey  because  of  defect  in 
title  only  nominal  in  New  York  where  vendor  acted  innocently ;  Cockcroft  v.  New 
York  A  H.  R,  Co.  69  N.  Y.  201;  Peters  v.  McKeon,  4  Denia,  546,— holding 
measure  of  damages  for  breach  of  covenant  to  convey  land  to  be  amount  of  pur- 
chase price  paid  with  interest;  King  v.  Brown,  2  Hill,  485,  holding  that  pur- 
chaser of  land  under  oral  contract  to  be  paid  for  in  work  can  recover  as  com- 
pensation for  work  not  to  exceed  contract  price  of  land;  Stanton  v.  Miller,  14 
Him,  383,  holding  measure  of  damages  for  breach  of  executory  contract  to  con- 
vey land  in  return  for  services  rendered  to  be  value  of  service  and  not  value  of 
land;  Yates  v.  James,  89  Cal.  474,  26  Pac.  1073,  denying  allowance  of  increased 
value  of  land  as  damage  for  failure  to  convey,  caused  by  wife's  refusal  to  join 
in  deed;  Whiteside  v.  Jennings,  19  Ala.  784,  on  measure  of  damages  for  breach 
of  covenant  to  convey  land;  Cullum  v.  Branch  Bank,  4  Alu.  21,  37  A.  D.  725, 
on  measure  of  damages  for  breach  of  covenant  of  warranty  to  convey;  Vann 
V.  Lunsford,  91  Ala.  576,  8  So.  719,  holding  that  measure  of  damages  for  failure 
to  convey  dwelling  house  prevented  by  holder  of  unsatisfied  mortgagee's  purchase 
thereof  does  not  include  value  of  house;  Hall  v.  Delaplaine,  5  Wis.  206,  68  A.  D. 
67,  holding  that  when  in  contract  to  convey,  parties  covenant  to  indemnify 
party  for  increased  value  of  land,  the  value  of  land  will  be  measure  of  dam- 
age when  vendors  put  it  out  of  their  power  to  convey;  Combs  v.  Scott,  76  Wis. 
662,  45  N.  W.  532,  holding  measure  of  damages  for  breach  of  contract  to  convey 
land  to  be  value  of  land  with  interest  when  consideration  was  other  than  money 
furnishing  no  criterion;  Shannon  v.  Comstock,  21  Wend.  457,  34  A.  D.  262,  hold- 
ing tender  of  performance  by  plaintiff  not  performance  so  as  to  regulate  damages 
for  breach  of  contract;  Brinckerhoff  v.  Phelps,  43  Barb.  469  (affirming  24  Barb. 
100),  holding  measure  of  damages  for  vendor's  failure  to  convey  when  he 
knew  he  could  give  no  title  except  as  another  consented,  to  be  value 
of  land  at  time  of  breach  with  interest;  Pumpelly  v.  Phelps,  40  N.  Y.  68,  100 
A.  D.  463,  holding  trustee  liable  to  vendee  for  loss  of  bargain  where  believing  he 
could  procure  cestui  que  trust's  consent  trustee  contracted  to  sell  but  consent 
was  refused;  Kirkpatrick  v.  Downing,  58  Mo.  32,  17  A.  R.  678,  holding  measure 
of  damages  for  failure  to  convey  because  vendor  has  conveyed  to  another  to  be 
value  of  land;  Brisbane  v.  Pomeroy,  13  Daly,  358,  holding  difference  between 
value  of  land  and  what  it  would  have  been  had  it  not  been  subject  to  dower, 
measure  of  damages  when  vendor  falsely  stated  that  his  wife  joined  in  deed; 
Dunshee  v.  Geoghegan,  7  Utah,  113,  25  Pac.  731,  holding  measure  of  damage  for 
breach  of  contract  to  convey  land  which  defendant  knew  he  did  not  own  to  be 
difference  between  contract  price  and  value  of  land  together  with  payments 
made;  Morgan  v.  Bell,  3  Wash.  554,  16  L.R.A.  614,  28  Pac.  925,  on  measure  of 
damages  when  vendor  contracts  to  sell  property  to  which  he  knows  he  has  no 
title;  Rogers  v.  Saunders,  16  Me.  92,  33  A.  D.  635,  on  vendor's  liability  for 
refusing  to  convey  because  of  increased  value  of  property. 

Cited  in  reference  note  in  33  A.  D.  227,  on  damages  for  breach  of  covenant 
to  convey. 

Cited  in  notes  in  36  A.  D.  94;  39  A.  D.  56;  4  L.R.A.  670;  16  LJEl.A.(N.8.) 
769, — on  damages  for  breach  of  contract  to  convey;  16  L.R.A.(N.S.)  77,  on  dam- 
ages for  breach  of  contract  to  convey  real  estate  as  affected  by  good  faith  of 
vendor;  52  L.R.A.  243,  on  loss  of  profits  of  purchase  of  real  estate  as  damages 
on  breach  by  vendor  acting  in  bad  faith;  52  L.R.A.  240,  on  loss  of  profits  of  pur- 
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chase  as  damages  on  breach  by  vendor  selling  business,  good  will,  or  exclusive 
right;  106  A.  S.  R.  969,  on  origin,  growth,  and  present  status  of  rule  respecting 
measure  of  vendee's  damages  on  breach  of  contract  to  convey  realty. 

—  Breach  of  covenants  in  deed. 

Cited  in  Morris  v.  Rowan,  17  N.  J.  L.  304;  Kinney  t.  Watts,  14  Wend.  S8; 
Willson  V.  Willson,  25  N.  H.  229,  57  A.  D.  320, — ^holding  consideration  with  in- 
terest to  be  measure  of  damages  for  breach  of  covenant  of  seisin;  DeLong  t. 
Spring  Lake  &  S.  G.  Co.  65  N.  J.  L.  1,  47  Atl.  491,  holding  interest  as  damages 
for  breach  of  covenant  against  encumbrances  allowable  only  for  six  years  ante- 
cedent to  eviction;  Swafford  v.  Whipple,  3  G.  Greene,  261,  54  A.  D.  498.  holdiuj; 
purchase  price  with  interest  to  be  measure  of  damages  for  breach  of  covenant  o( 
warranty  in  deed;  Jenks  v.  Quinn,  61  Hun,  427,  16  N.  Y.  Supp.  240,  hoMing 
measure  of  damage  for  breach  of  covenant  of  title  to  be  value  of  premises  at 
time  defendant  conveyed  as  evinced  by  consideration  named  in  deed;  Garrett 
V.  Gaines,  6  Tex.  435,  holding  measure  of  damages  imder  Mexican  law  for 
breach  of  warranty  of  title  to  be  price  paid  and  interest,  with  costs  of  eviction 
suit;  Kelly  v.  Dutch  Church,  2  Hill,  105,  holding  lessee's  damages  for  breacli  of 
covenant  of  quiet  enjoyment  to  be  rents  paid  since  eviction  for  six  years  prior 
to  suit  with  interests  and  costs;  Mack  v.  Patchin,  42  N.  Y.  167,  1  A.  R.  50G, 
holding  value  of  unexpired  term  less  rent  reserved  to  be  damages  for  breach  of 
covenant  of  quiet  enjoyment,  eviction  being  caused  by  lessor's  fault;  Dimmick 
V.  Lockwood,  10  Wend.  142,  holding  consideration  with  interest  to  be  measure  of 
damages  for  breach  of  covenant  against  encumbrances;  Malaun  v.  Ammon,  34 
Pa.  423,  on  measure  of  damages  for  grantee's  eviction;  Malaun  v.  Ammon,  I 
Grant,  Cas.  123  (dissenting  opinion),  on  damages  for  eviction  in  case  of  grantor's 
fraud;  Brown  t.  Allen,  73  Hun,  291,  26  N.  Y.  Supp.  299,  holding  measure  of 
damages  for  eviction  from  timber  land  which  had  been  cleared,  to  be  amount 
of  purchase  price  as  corresponded  to  value  of  land  without  timber;  Carter  v. 
Burr,  39  Barb.  59,  denying  lessee's  right  to  recoup  value  of  lease  over  and 
above  rent  in  action  for  rent,  by  reason  of  eviction  of  portion  of  privileges 
granted. 

Cited  in  notes  in  15  £.  R.  C.  738,  on  measure  of  damages  for  breach  of  ex- 
press covenant  for  quiet  enjoyment;  3  L.KA.  792,  on  damages  for  breach  of 
covenant  against  encumbrances. 

—  Damages  for  grantee's  fallnre  to  perform. 

Cited  in  Richards  v.  Edick,  17  Barb.  260,  holding  that  vendor  of  realty  upon 
tender  of  deed  offering  to  perform  agreement  may  recover  contract  price  in  action 
at  law;  Beth  Elohim  v.  Central  Presby.  Church,  10  Abb.  Pr.  N.  S.  484,  denying 
vendor's  right  to  recover  balance  of  purchase  price  except  in  action  for  specific 
performance. 

—  Damages  for  defect  in  or  destruction  of  property  conveyed  or  leased. 
Cited  in  Blanchard  v.  Ely,  21  Wend.  342,  34  A.  D.  250,  denying  deduction  for 

loss  of  profits  by  delays  caused  by  defect  in  ship  in  action  for  contract  price  of 
ship;  Noyes  v.  Anderson,  1  Duer,  342,  granting  lessee  deprived  of  leased  prem- 
ises by  their  destruction  without  lessor's  knowledge  or  fault  to  recovery  of  rent  ad- 
vanced, proportioned  to  time  lessee  was  deprived  of  premises. 

—  Damages  for  auctioneer's  nnauthorlxed  sale. 

Cited  in  Bush  v.  Cole,  28  N.  Y.  261,  84  A.  D.  343,  holding  auctioneer  selling 
realty  for  less  sum  than  authorized,  signing  contract  as  agent  of  undisclosed 
principal  liable  to  refund  purchaser's  deposit,  together  with  damages  if  !^e  knev 
sale  was  unauthorized. 
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20  AM.  DEC.  632,  HICKOK  t.  COATBS,  2  WEND.  419. 
Validity  of  plea  to  part  of  declaration. 

Cited  in  Phelps  v.  Sowles,  19  Wend.  547,  holding  plea  answering  but  part  of 
<!ount  bad  on  demurrer;  Herkimer  Mfg.  A  Hydraulic  Co.  v.  Small,  21  Wend.  273, 
holding  it  necessary  that  pleading  be  answer  to  whole  declaration  or  whole 
count;  Slocum  y.  Despard,  8  Wend.  615,  upholding  demurrer  where  plea  professes 
to  answer  but  one  of  two  breaches  of  covenant  alleged  in  declaration;  Etheridge 
y.  Osbom,  12  Wend.  399,  upholding  demurrer  to  plea  professing  to  answer  but 
claim  for  one  year's  rent  where  two  years'  rent  was  sued  for;  Loder  v.  Phelps,  13 
Wend.  46,  holding  plea  in  action  for  assault  and  battery  and  false  imprisonment, 
bad  on  demurrer  which  does  not  answer  battery  allegation ;  Underwood  v.  Camp- 
bell, 13  Wend.  78,  upholding  demurrer  to  plea  which  only  answers  part  of  coimt 
though  general  issue  is  also  pleaded;  Sterry  v.  Schuyler,  23  Wend.  487,  holding 
plea  bad  on  demurrer  which  justifies  trespass  as  to  only  part  of  articles  alleged  in 
declaration;  Root  v.  Woodruff,  6  Hill,  418,  holding  plea  bad  which  does  not  an- 
swer whole  count  or  declaration  to  which  it  is  pleaded  and  will  not  be  aided  by 
another  plea  going  to  whole  or  residue;  Carpenter  y.  Briggs,  15  Vt.  34,  holding 
plea  in  bar  to  part  of  declaration  on  count  good  is  good  answer  to  all  it  pro- 
fesses to  answer. 

Cited  in  reference  note  in  83  A.  D.  243,  on  demurrer  to  plea  because  not  consti- 
tuting defense  to  extent  it  professes  to  go. 

Denied  in  Flemming  y.  Hoboken,  40  N.  J.  L.  270,  upholding  plea  professing  to 
answer  but  part  of  count  when  that  part  is  severable  from  rest  of  count  as  basis 
of  recovery. 
Practice  on  demurrer. 

Cited  in  reference  note  in  48  A.  D.  73,  on  demurrer  bringing  whole  record  be- 
fore the  court. 
Effect  of  suspension  of  proceedings  after  levy. 

Cited  in  Rickards  v.  Cunningham,  10  Neb.  417,  6  N.  W.  475,  holding  that  re- 
turn of  execution  to  court  of  issuance  at  creditor's  direction  after  levy  constitutes 
abandonment  of  levy;  Reynolds  v.  Cobb,  16  Neb.  378,  19  N.  W.  502,  holding  that 
return  of  execution  after  levy  but  without  sale  for  want  of  bidders  discharges 
property  from  levy,  not  impairing  riglit  to  levy  on  other  property;  Sage  v.  Woodin, 
66  N.  Y.  578,  holding  that  where  after  execution  and  levy  upon  judgment  taken 
by  default  which  was  subsequently  opened,  whereby  proceedings  on  execution  were 
suspended,  execution  became  dormant. 

Cited  in  reference  notes  in  24  A.  D.  593,  on  loss  of  lien  of  execution  by  delay; 
34  A.  D.  116,  on  how  lien  of  execution  may  be  lost  or  postponed;  52  A.  D.  175, 
on  dormancy  of  execution  by  suspension  in  proceeding  after  levy. 

Cited  in  note  in  27  L.R.A.  379,  on  loss  of  priority  of  execution  by  creditors  in- 
definite postponement  of  sale. 

20  AM.  DEC.  635,  JENNINGS  t.  CARTER,  2  WEND.  446. 

Retention  of  possession  after  transfer  as  frand. 

Cited  in  Osborne  v.  Tuller,  14  Conn.  529,  holding  assignment  for  benefit  of 
creditors  under  statute  not  fraudulent  where  assignor  has  not  held  himself  out 
as  real  owner  of  property;  Ferguson  v.  Union  Furnace  Co.  9  Wend.  345,  holding 
delivery  of  chattel  by  vendee  to  his  surety  for  purchase  price,  proper  and  con- 
tinuance of  vendee's  possession  does  not  invalidate  surety's  right  to  control  the 
property. 
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—  By  vendor. 

Cited  in  Bindley  v.  Martin  Bros.  28  W.  Va.  773,  holding  that  continued  pot- 
session  of  personal  property  by  vendor  after  absolute  sale  raises  presumption  of 
fraud;  Collins  v.  Brush,  9  Wend.  198,  holding  vendor's  possession  of  personal 
property  for  three  months  subsequent  to  sale  prima  facie  fraudulent  when  vendee 
gave  no  excuse;  Stoddard  v.  Butler,  20  Wend.  507,  holding  debtor's  sale  to 
creditor  of  property  more  than  sufficient  to  pay  debt,  pending  suit  by  other 
creditors,  and  retaining  possession  of  property  fraudulent;  Shaw  v.  Thompson, 
43  N.  H.  130,  holding  where  son  retained  possession  of  horse  sold  to  father,  on 
pretense  of  breaking  him  such  sale  was  fraudulent;  Archer  v.  Hubbell,  4  Wend. 
514,  holding  in  absence  of  bad  faith  vendee's  lease  of  property  to  vendor's  brother 
who  resided  with  vendor,  not  void  as  to  creditors;  Hall  v.  Tuttle,  8  Wend.  375, 
holding  that  where  surety  of  purchaser  of  vessel  was  to  own  and  control  it  till 
pa3rment  of  price  assignment  to  surety  was  not  fraudulent  though  purchaser  re 
tained  possession  of  vessel;  Hanford  v.  Artcher,  4  Hill,  371,  on  proof  of  excuse  to 
rebut  presumption  of  fraud  where  vendor  retains  possession  of  goods  after 
absolute  sale. 

Cited  in  reference  notes  in  33  A.  D.  165,  on  effect  of  retention  of  possession  by 
vendor;  57  A.  D.  216,  on  effect  of  retention  of  possession  of  personal  property  by 
vendor  or  mortgagor;  6  A.  D.  287,  on  validity  as  to  creditors  of  sale  of  chattels 
with  agreement  that  vendor  keep  possession;  61  A.  D.  169,  on  presumptive  evi- 
dence of  fraud  from  vendor  retaining  possession  of  goods  after  sale,  which  may  be 
repelled  by  other  testimony;  30  A.  S.  R.  484,  on  retention  of  possession  of  chattels 
by  seller  as  evidence  of  fraud;  28  A.  D.  114,  on  retention  of  possession  by 
vendor  or  donor  as  evidence  of  fraud. 

Cited  in  note  in  15  A.  D.  263,  on  retention  of  possession  by  vendor  or  mort- 
gagor. 

—  By  mortgagor. 

Cited  in  Doane  v.  Eddy,  16  Wend.  523,  holding  possession  of  horse  by  mortgagor 
fraudulent  though  necessary  for  mortgagor's  following  calling  of  traveling 
preacher;  Putnam  v.  Osgood,  52  N.  H.  148,  5  Legal  Gaz.  260,  holding  agreement 
between  mortgagor  and  mortgagee  of  chattels  that  mortgagor  may  sell  same  on 
his  own  accoimt  renders  mortgage  void  as  to  creditors. 

Cited  in  note  in  20  A.  D.  663,  on  retention  of  possession  by  one  giving  mortgage 
to  secure  future  advances. 
Justification  under  process. 

Cited  in  note  in  21  A.  D.  209,  on  extension  of  protection  of  process  to  assistants 
of  officer  executing. 
Fraud  as  question  of  law. 

Cited  in  East  St.  Louis  Connecting  R.  Co.  v.  People,  119  HI.  182,  10  N.  E.  397, 
holding  fraud  in  assessment  of  taxes  a  question  of  law  and  not  shown  by  mere 
fact  of  exccssivenesB. 

Cited  in  reference  notes  in  56  A.  D.  322,  as  to  when  fraudulent  intent  is  ques- 
tion of  fact ;  29  A.  D.  136,  on  existence  of  fraud  as  question  for  jury. 
Omission  of  Christian  name. 

Cited  in  reference  note  in  35  A.  S.  R.  85,  on  omission  of  Christian  name  in 
judgment. 
Mtsrecital  in  Judgment,  docket,  or  warrant. 

Cited  in  Keating  v.  Serrell,  5  Daly,  278,  holding  that  when  district  court  jadg^ 
ment  appeared  on  its  face  to  have  been  rendered  on  Sunday,  it  may  be  shown  to 
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hsLYe  been  rendered  on  Mondaj  and  dated  bj  mistake ;  Fish  v.  Emerson,  44  N.  T. 
376,  holding  mistake  in  docketing  judgment  as  of  24th  instead  of  30th  amendable; 
Niles  V.  Totman,  3  Barb.  694,  denying  right  to  contradict  docket  of  justice's  court 
by  parol;  Borland  y.  Stewart,  4  Wend.  568,  upholding  justice's  judgment  and 
execution  thereon  as  justification  for  taking  property  though  by  mistake  the 
amount  was  written  as  $22.84  instead  of  $23.84;  Ring  v.  Grout,  7  Wend.  341, 
holding  justification  under  warrant  from  trustees  of  school  district  No.  1,  town  of 
Ogden,  supported  by  evidence  of  warrant  from  trustees  of  school  district  No.  1, 
towns  of  Ogden  and  Parma. 

Cited  in  reference  notes  in  59  A.  S.  R.  834,  on  effect  on  execution  of  clerical 
errors;  22  A.  D.  489,  on  explaining  misrecital  in  judgment  by  parol;  42  A.  D. 
532,  on  variance  between  a  judgment  and  execution;  49  A.  D.  379,  on  effect  of 
variance  between  execution  and  judgment. 
Effect  of  Justlflcatlon. 

Cited  in  Jarnigan  v.  Fleming,  43  Miss.  710,  5  A.  R.  514,  holding  that  justifi- 
cation of  slander  admits  utterance  of  words  as  alleged. 

20  AM.  DEC.  689,  CI/ARK  t.  FITCH,  2  WEND.  459. 
Action  for  seduction. 

Cited  in  reference  note  in  44  A.  D.  741,  on  parent's  right  to  sue  for  seduction 
of  daughter. 

Cited  in  notes  in  53  A.  D.  348,  as  to  who  may  sue  for  seduction;  44  A.  D.  166, 
on  parent's  right  to  sue  for  seduction  of  daughter;  76  A.  S.  R.  660,  on  foundation 
of  civil  action  for  seduction;   14  L.R.A.  702,  on  American  rule  of  constructive 
service  as  element  in  father's  action  for  seduction  of  daughter. 
—  Of  minor. 

Cited  in  Riddle  v.  McQinnis,  22  W.  Va.  253,  as  to  what  acts  necessary  to  show 
relation  of  master  and  servant  between  father  and  daughter;  Kahn  v.  Freytag,  2 
Robt.  678,  upholding  father's  action  for  seduction  of  minor  daughter  who  lived 
with  parents  for  whom  she  rendered  services;  Kennedy  v.  Shea,  110  Mass.  147,  14 
A.  R.  584,  allowing  recovery  for  seduction  though  daughter  was  working  for  third 
party  at  time  spending  part  of  each  Sunday  at  home;  Anderson  v.  Ryan,  8  111. 
583,  holding  that  loss  of  services  need  not  be  proved  to  sustain  father's  action  for 
minor  daughter's  seduction;  Hewitt  v.  Prime,  21  Wend.  79,  holding  proof  of  loss 
of  services  unnecessary  in  seduction  of  plaintiff's  minor  daughter  residing  at 
home;  Mulvehall  v.  Millward,  11  N.  Y.  343,  upholding  father's  action  for  se- 
duction of  minor  though  daughter  was  working  for  defendant  at  time  and  father 
expended  nothing  on  account  of  her  sickness;  White  v.  Nellis,  31  N.  Y.  405,  88  A. 
D.  282;  Lavery  v.  Crooke,  52  Wis.  612,  38  A.  R.  768,  9  N.  W.  599;  Bolton  v. 
Miller,  6  Ind.  262, — ^holding  that  father  may  maintain  action  for  seduction  though 
daughter  be  another's  servant  at  time  of  act;  Stevenson  v.  Belknap,  6  Iowa,  97, 
71  A.  D.  392,  holding  that  father  may  maintain  action  for  seduction  of  daughter 
while  a  minor  even  after  she  has  become  of  age;  Lawyer  v.  Fritcher,  54  Hun,  586, 
7  N.  Y.  Supp.  909  (dissenting  opinion),  on  necessity  that  plaintiff  sustain  loss 
of  services  to  warrant  recovery  for  seduction;  Furman  v.  Van  Siae,  56  N.  Y.  435, 
15  A.  R.  441;  Gray  v.  Durland,  50  Barb.  100, — ^upholding  widow's  recovery  for 
seduction  of  minor  daughter  though  she  was  employed  by  third  party  at  the 
time ;  Ellington  v.  Ellington,  47  Miss.  329,  upholding  mother's  recovery  for  minor 
daughter's  seduction  though  she  had  been  living  with  her  uncle  some  years  prior 
to  act;  Certwell  v.  Hoyt,  6  Hun,  575,  upholding  grandfather's  action  for  seduction 
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of  his  minor  granddaughter  where  he  acted  in  looo  parentis  at  request  of  de- 
ceased parents,  though  she  was  in  defendant's  services;  Bartley  v.  Richtmyer,  4 
N.  Y.  38,  53  A.  D.  338  (reversing  2  Barb.  182),  holding  that  stepfather  whose 
minor  stepdaughter  has  left  his  house  and  is  seduced  while  in  third  person's  em- 
ployment, has  no  action  for  seduction;  Ingersoll  v.  Jones,  5  Barb.  661,  upholding 
plaintiff's  recovery  for  seduction  of  girl  whom  they  had  brought  up  though  she 
had  living  mother  and  girl  was  in  third  person's  service  at  time  of  act. 

Cited  in  note  in  4  A.  D.  404,  on  right  of  action  for  seduction  of  minor  daughter. 
—  Of  adult. 

Cited  in  Hudkins  v.  Haskins,  22  W.  Va.  646,  upholding  father's  recovery  for 
seduction  of  adult  daughter  who  continued  to  reside  at  home,  though  on  temporary 
absence  at  sister's  for  some  time;  Lee  v.  Hodges,  13  Gratt.  726,  denying  father's 
recovery  for  adult  daughter's  seduction  by  defendant  for  whom  she  was  working 
by  the  year;  Parker  v.  Meek,  3  Sneed,  29,  upholding  widow's  action  for  seduction 
of  adult  daughter  living  at  home  and  performing  services  for  mother;  Badj^ey 
V.  Decker,  44  Barb.  677,  upholding  recovery  by  mother  whose  husband  had  de 
serted  her  for  adult  daughter's  seduction  who  lived  at  home,  but  was  engaged  in 
work  outside;  Anthony  v.  Norton,  60  Kan.  341,  62  A.  S.  R.  360,  44  L.R.A.  767, 
66  Pac.  629,  allowing  mother  to  maintain  action  for  seduction  of  adult  daughter 
without  proving  loss  of  services. 
Emancipation  of  minor  child. 

Cited  in  notes  in  36  A.  R.  118,  on  effect  of  parent's  relinquishment  of  right  to 
child's  earnings;  36  A.  R.  121,  on  revival  of  parent's  duty  to  support  by  emanci- 
pated child  becoming  unable  to  support  himself. 
Admissibility  of  continued  attentions  in  seduction. 

Cited  in  Shewalter  v.  Bergman,  123  Ind.  166,  23  N.  E.  686;  Gander  v.  Tibbits, 
153  Ind.  691,  55  N.  E.  762;  McCoy  v.  Trucks,  121  Ind.  292,  23  N.  E.  93,— holding 
defendant's  continued  conduct  and  his  attention  to  female  during  time  when  inter- 
course occurred,  competent  evidence  in  seduction  though  several  acts  are  shown. 
Measure  of  damages  for  seduction. 

Cited  in  Morgan  v.  Ross,  74  Mo.  318,  allowing  damages  for  father's  mental 
suffering  and  anxiety  caused  by  daughter's  loss  of  virtue  in  action  for  seduction. 
Cited  in  reference  note  in  26  A.  S.  R.  66,  on  measure  of  damages  in  seduction. 
Admissibility  of  marriage  promise  In  seduction. 

Cited  in  Gillet  v.  Mead,  7  Wend.  193,  22  A.  D.  678,  holding  evidence  of  promise 
of  marriage  inadmissible  in  action  for  seduction;  Comer  v.  Taylor,  82  Mo.  341, 
holding  proof  of  promise  of  marriage  not  permissible  in  parent's  action  for  se- 
duction; Brownell  v.  McEwen,  5  Denio,  367,  holding  promise  of  marriage  in- 
admissible in  seduction  but  defendant  may  be  shown  to  have  addressed  honorable 
proposals;  White  v.  Campbell,  13  Gratt.  673,  holding  promise  of  marriage  by 
means  of  which  defendant  debauched  plaintiff's  daughter  admissible  in  action  for 
seduction ;  Kip  v.  Berdan,  20  N.  J.  L.  239,  holding  evidence  of  promise  of  marriage 
subsequent  to  illicit  intercourse  admissible  in  parent's  action  for  seduction  to 
explain  why  defendant  was  allowed  to  call  after  parent  knew  of  act. 

Cited  in  note  in  44  A.  D.  176,  on  admissibility  of  evidence  of  promise  of  mar- 
riage in  action  for  seduction. 

Admissibility  of  evidence  of  seduction  in  breach  of  promise  suit. 
Cited  in  note  in  44  A.  D.  172,  on  evidence  of  fact  of  seduction. 
Distinguished  in  Wells  v.  Padgett,  8  Barb.  323,  upholding  admission  of  evidence 
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of  seduction  in  action  for  breach  of  promise  of  marriage  made  to  accomplish  se- 
duction. 
Attack  on  attorney's  authority  to  appear. 

Cited  in  People  v.  Lamb,  85  Hun,  171,  32  N.  Y.  Supp.  684,  holding  question  of 
attorney's  right  to  appear  and  bring  suit  not  to  be  issue  at  trial  but  question  for 
motion  before  trial. 
Father's  recoTery  for  injury  to  minor. 

Cited  in  Sawyer  v.  Sauer,  10  Kan.  519,  allowing  father  to  recover  for  negligent 
injury  to  minor  son  though  at  time  son  was  working  for  another  and  receiving 
his  own  money;  Berry  v.  Louisville,  E.  ft  St.  L.  R.  Co.  128  Ind.  484,  ^^  ^-  ^-  ^^^* 
denying  father's  right  to  maintain  action  as  administrator  for  negligent  killing 
of  minor  son  who  had  not  been  emancipated;  Dennis  v.  Clark,  2  Cush.  347,  48  A. 
D.  671,  allowing  father  to  recover  for  third  person's  injury  to  minor  child  too 
youog  to  render  services. 
Father's  right  to  minor's  services. 

Cited  in  Swartz  v.  Hazlett,  8  Cal.  118,  holding  that  father's  conveyance  to 
minor  son  in  return  for  services  is  voluntary  conveyance,  father  not  being  bound 
to  pay  therefor. 

20  AM.  D£C.  644,  BLIilOT  t.  BROWN,  2  WEND.  497. 
Separate  actions  by  each  party  in  mutual  assanlt. 

Cited  in  Bailey  v.  Kay,  50  Barb.  110,  allowing  amendment  to  answer  showing 
defendant  to  have  recovered  of  plaintiff  in  prior  action  for  assault  of  which 
present  assault  was  part. 
Effect  of  excessive  force  in  repelling  assanlt  in  ciTil  actions. 

Cited  in  Cremore  v.  Huber,  18  App.  Div.  231,  45  N.  Y.  Supp.  947,  holding  negro 
forcefully  ejected  from  concert  hall  after  having  paid  for  admission  not  barred 
from  recovery  by  resisting  ejection;  Sanford  v.  Eighth  Ave.  R.  Co.  7  Bosw.  122, 
on  effect  of  using  excessive  force  in  repelling  assault;  Hogan  v.  Ryan,  5  N.  Y.  S. 
R.  110,  holding  defendant  only  liable  for  excessive  force  if  he  stabbed  plaintiff  in 
self-defense  as  he  claimed. 

Cited  in  reference  notes  in  26  A.  D.  101,  as  to  when  assault  and  battery  is 
justifiable;  47  A.  D.  268,  on  extent  of  right  of  self-defense  in  assault  and  battery. 

Cited  in  note  in  82  A.  D.  674,  on  degree  of  force  which  is  justifiable  to  defend 
one's  property. 

Criticized  in  Dole  v.  Ersldne,  35  N.  H.  503,  holding  that  party  guilty  of  ex- 
cessive force  in  resisting  assault  may  recover  for  assault  though  he  be  liable  in 
cross  action. 
Justification  in  repelling  assault. 

Cited  in  Scribner  v.  Beach,  4  Denio,  448,  47  A.  D.  265,  holding  taking  hold  of 
rake  in  defendant's  hand  no  justification  for  knocking  plaintiff  down;  People  v. 
McGrath,  47  Hun,  325,  6  N.  Y.  Crim.  Rep.  151,  on  what  constitutes  justification 
for  using  force  in  repelling  assault;  Keyes  v.  Devlin,  3  E.  D.  Smith,  518,  on 
duty  of  one  assailed  to  avoid  assault. 
liiabllity  for  assault  where  parties  fought  by  agreement. 

Cited  in  Barholt  v.  Wright,  45  Ohio  St.  177,  4  A.  S.  R.  536,  12  N.  E.  185,  holding 
evidence  that  parties  fought  by  agreement  no  bar  to  action  for  assault. 
Instruction  as  to  costs. 

Cited  in  Nolton  v.  Moses,  3  Barb.  81;  Tucker  v.  Ely,  37  Hun,  565;  Waffle  v. 
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Dillenback,  38  N.  Y.  53,  4  Abb.  Pr.  N.  S.  457  (affirming  39  Barb.  123),— wpbolding 
instruction  appraising  jury  of  effect  of  their  verdict  upon  parties  in  respect  to 
costs. 

Cited  in  note  in  27  A.  R.  529,  on  telling  jury  amount  of  damages  necessary  to 
carry  costs. 

Distinguished  in  Hicks  v.  Foster,  13  Barb.  663,  holding  it  error  to  charge  jury 
that  they  may  consider  plaintiff's  expense  in  coming  into  court  to  prosecute 
slanderer. 

20  AM.  DGCJ.  647,  ALUES  t.  OROFOOT,  2  WEST).  515. 
Privileged  communications. 

Cited  in  reference  notes  in  22  A.  D.  420;  27  A.  D.  158;  33  A.  D.  541,— on 
privileged  communications. 
lilabllity  for  words  used  in  Judicial  proceeding. 

Cited  in  Stewart  v.  Hall,  83  Ky.  375,  holding  republishing  newspaper  libel  in 
counsel's  brief  not  actionable  when  party  considered  it  relevant;  Hastings  v.  Losk, 
22  Wend.  410,  34  A.  D.  330,  denying  arrest  of  judgment  for  slander  by  party  de- 
fending suit  when  the  words  spoken  were  found  not  pertinent  to  issue ;  Perkins  ▼. 
Mitchell,  31  Barb.  461,  holding  physician's  affidavit  that  person  is  insane  not 
libelous  when  made  in  connection  with  judicial  proceeding. 

Cited  in  reference  notes  in  34  A.  D.  340,  on  privilege  as  to  words  spoken  in 
judicial  proceedings;  26  A.  D.  169,  on  actionability  of  words  spoken  in  judicial 
proceedings. 

Cited  in  notes  in  22  L.R.A.  839,  on  privilege  as  to  defamatory  statements  con- 
tained in  affidavits  and  depositions ;  28  L.  ed.  U.  S.  159,  on  privileged  communica- 
tions to  magistrate  or  grand  jury  charging  a  crime. 

20  AM.  DEO.  649,  JACKSON  v.  OSBORN,  2  W£ND.  555. 
Sufficiency  of  certificate  of  proof  of  deed. 

Cited  in  Mclntyre  v.  Kamm,  12  Or.  253,  7  Pac.  27,  holding  that  in  proof  of 
acknowledged  deed  certificate  must  state  that  witness  was  sworn;  Irving  v. 
Campbell,  24  Jones  &  S.  224,  4  N.  Y.  Supp.  103,  upholding  certificate  of  acknowl- 
edgment of  deed,  although  witness's  place  of  residence  be  omitted;  Jackson 
ex  dem.  Gould  v.  Gould,  7  Wend.  364,  holding  that  in  proof  of  deed  by  subscrib- 
ing witness  he  must  state  that  he  knows  grantor;  Averill  v.  Wilson,  4  Barb.  180; 
Dias  V.  Glover,  Hoffm.  Ch.  71,— on  sufficiency  of  certificate  of  acknowledgment  of 
deed;  Hartley  v.  James,  50  N.  Y.  38,  on  defectiveness  of  certificate  of  proof  of 
deed  for  failure  to  identify  grantor  therein;  Hughes  v.  McDivitt,  102  Mo.  77,  15 
S.  W.  756  (dissenting  opinion),  on  sufficiency  of  knowledge  of  identity  as  shown 
in  certificate  of  acknowledgment. 
Evidence  to  impeach  witness. 

Cited  as  leading  case  in  Bemer  v.  Mittmacht,  2  Sweeny,  582,  holding  proof  of 
accusation  of  crime  inadmissible  to  affect  witness's  credibility. 

Cited  in  McKay  v.  Lasher,  42  Hun,  270,  on  impeachment  of  witness;  West  v. 
Lynch,  7  Daly,  245,  holding  indictment  for  crime  inadmissible  to  impeach  wit- 
ness's credibility;  Brown  v.  People,  8  Hun,  562,  holding  it  improper  to  ssk 
prisoner  how  many  times  he  has  been  arrested  to  impeach  his  character  for  truth; 
McKenna  v.  People,  18  Hun,  580,  holding  question  whether  witness  has  ever  been 
arrested  improper  to  show  character;  Crapo  v.  People,  15  Hun,  269,  holding  ques- 
tion of  prisoner's  being  arrested  for  bigamy  improper  to  impeach  him  in  prose- 
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cution  for  burglary;  Haiti  v.  Moulton,  21  N.  H.  586,  holding  evidence  of  In- 
temperate acts  inadmissible  to  impeach  witness's  character  for  truth;  Gilbert  v. 
Sheldon,  13  Barb.  623,  holding  proof  of  general  bad  character  not  necessarily 
proof  that  witness's  character  for  veracity  is  bad;  People  v.  McGloin,  91  N.  Y. 
241,  12  Abb.  N.  C.  172,  1  N.  Y.  Grim.  Rep.  154,  holding  person  convicted  of  crime 
and  sentenced  as  competent  as  a  witness  as  one  who  has  been  convicted  only; 
Newcomb  v.  Griswold,  24  N.  Y.  298,  holding  question  as  to  whether  witness  has 
been  convicted  of  petit  larceny,  improper  to  impeach  witness. 

Cited  in  note  in  14  L.R.A.(N.S.)  698,  791,  on  impeachment  of  character  of 
witnesses. 

£ffect  of  alteration  of  Instrument. 

Cited  in  Fontaine  v.  Gunter,  31  Ala.  258,  holding  that  accommodation  indorser 
paying  bill  of  exchange  containing  alterations  must  prove  their  making  with 
drawer's  consent  in  action  to  charge  him;  Tillou  v.  Clinton  &  E.  Mut.  Ins.  Co.  7 
Barb.  564,  holding  mutilated  instrument  purporting  to  consent  to  altered  terms 
in  insurance  application  inadmissible  court  finding  same  to  have  been  altered  since 
execution ;  Stoner  v.  Ellis,  6  Ind.  152,  holding  deed  containing  erasures  of  certain 
names  properly  admitted  in  evidence  though  unexplained;  Beaman  v.  Russell,  20 
Vt.  205,  49  A.  D.  775,  holding  question  of  alteration  of  instrument  to  be  question 
for  jury;  Ridgeley  v.  Johnson,  11  Barb.  527,  on  effect  of  material  alterations  in 
deed. 

Cited  in  reference  note  in  46  A.  D.  167,  on  alteration  of  instruments. 

Cited  in  notes  in  37  A.  R.  263,  as  to  when  alteration  of  written  instrument 
made;  61  A.  D.  204,  on  interlineations,  erasures,  or  alterations  in  deeds  as  af- 
fecting their  validity. 
—  Presumptions  and  burden  of  proof. 

Cited  in  Dow  v.  Jewell,  18  N.  H.  340,  46  A.  D.  371,  holding  filling  of  blank 
originally  left  in  description  of  land  presumed  to  have  been  made  prior  to  deed's 
execution;  Maybee  v.  Sniffen,  2  E.  D.  Smith,  1,  10  N.  Y.  Legal  Obs.  18,  holding 
court  cannot  presume  erasure  of  date  in  release  was  made  after  signing  from  mere 
fact  of  its  appearance  on  face  of  instrument ;  Smith  v.  McGowan,  1  N.  Y.  Code  Rep. 
27,  3  Barb.  404,  holding  that  erasure  in  deed  creates  no  presumption  that  it  was 
altered  after  execution;  Gist  v.  Gans,  30  Ark.  285,  holding  that  apparent  altera- 
tion of  note  creates  no  presumption  that  it  was  fraudulently  altered;  Wilde  v. 
Armsby,  6  Cush.  314,  holding  burden  of  showing  that  interlineation  of  words  "and 
company"  in  written  guaranty  were  made  before  execution  of  instrument  to  be  on 
plaintiff;  Bailey  v.  Taytor,  11  Conn.  531,  29  A.  D.  321,  holding  party  suing  on 
note  apparently  altered  from  $600  to  $500  not  to  have  burden  of  accounting  for 
it;  Low  V.  Merrill,  Burnett  (Wis.)  185,  1  Pinney  (Wis.)  340,  holding  burden  oi 
explaining  alteration  of  date  in  note  to  be  on  holder;  Herrick  v.  Malin,  22  Wend. 
388,  holding  alterations  in  deed  must  be  explained  even  though  it  be  admissible 
as  ancient  document;  Van  Buren  v.  Cockbum,  14  Barb.  118,  holding  party  pro- 
ducing altered  will  bound  to  explain  alterations;  Taylor  v.  Crowninshield,  5  N.  Y. 
Legal  Obs.  209,  on  duty  of  explaining  alteration  in  date  of  instrument. 

Cited  in  reference  note  in  75  A.  D.  736,  on  necessity  of  party  offering  altered 
instrument  accounting  for  the  alteration. 

Cited  in  notes  in  13  L.R.A.  314,  on  necessity  that  party  producing  instrument 
account  for  alterations;  86  A.  S.  R.  131,  on  presumption  as  to  time  of  apparent 
alteration  of  instrument. 
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20  AM.  D£€.  652,  liAXGWORTHT  ▼.  SMITH,  2  WEND.  587. 
Parol  modification  of  written  contract. 

Cited  in  March  v.  Bellew,  45  Wis.  36,  upholding  subsequent  parol  modification 
of  written  contract  partly  executed  on  one  side;  Wadsworth  v.  Thompson,  8  lU. 
423,  holding  that  time  for  performance  of  written  contract  may  be  varied  by  parol 
Validity  of  parol  enlargement  of  sealed  Instmment. 

Cited  in  Bloomer  v.  Sherman,  2  Edw.  Ch.  452,  holding  that  time  limited  by  deed 
for  making  award  on  arbitration  may  be  extended  by  parol;  French  t.  New,  20 
Barb.  481,  holding  that  parties  after  covenanting  that  arbitration  award  be  in 
writing  may  waive  acquirement  by  parol;  Stryker  v.  Vanderbilt,  25  N.  J.  L.  482, 
holding  that  time  for  performance  of  sealed  contract  may  be  extended  by  parol; 
Franklin  F.  Ins.  Co.  v.  Hamill,  5  Ind.  170,  upholding  oral  agreement  extending 
time  within  which  insurance  company  had  covenanted  to  repair  machinery; 
Hastings  v.  Lovejoy,  140  Mass.  261,  54  A.  R.  462,  2  N.  E.  776,  holding  subsequent 
parol  agreement  for  good  consideration  reducing  rent  stipulated  for  in  sealed 
lease  binding;  Cox  v.  Bennet,  13  N.  J.  L.  165,  upholding  agreement  enlarging  term 
for  performance  of  covenant  though  no  consideration  therefor  be  expressed;  Van* 
houten  v.  McCarty,  4  N.  J.  Eq.  141,  holding  that  time  for  payment  of  mortgage 
bond  may  be  extended  by  parol;  Tallman  v.  Earle,  37  N.  Y.  S.  R.  271,  13  N.  Y. 
Supp.  8,  holding  that  contract  under  seal  may  be  abrogated  by  executed  parol 
agreement;  Horgan  v.  Krumwiede,  25  Hun,  116,  on  validity  of  modification  of 
sealed  lease  by  parol ;  Hunt  v.  Bloomer,  6  Duer,  202,  on  extension  of  time  for  pay- 
ment of  bond  by  subsequent  parol  agreement;  Strylar  v.  Vanderbilt,  27  N.  J.  L. 
68,  on  enlargement  of  time  for  performance  of  sealed  contract  by  parol. 
—  Effect  of  modification  of  sealed  Instmment  by  parol. 

Cited  in  Herzog  v.  Sawyer,  61  Ind.  344,  holding  parol  evidence  of  abandonment 
of  sealed  contract  to  perform  services,  and  substitution  of  new  agreement  therefor 
admissible;  Smith  v.  Brown,  17  Barb.  431,  holding  averment  in  complaint  for 
contract  price  of  labor  and  materials,  of  performance  except  wherein  performance 
had  been  waived  bad  on  demurrer;  Leavitt  v.  Savage,  16  Me.  72,  holding  surety 
on  bond  not  discharged  by  written  agreement  of  extension  of  time  without  con- 
sideration; Barelli  v.  O'Conner,  6  Ala.  617,  on  rescission  of  lease  under  seal  by 
subsequent  parol  agreement;  Avery  v.  Kellogg,  11  Conn.  562,  on  enlargement  of 
covenant  by  parol  agreement. 
Remedy  where  sealed  Instrument  is  modified  by  parol. 

Cited  in  Ford  v.  Campfield,  11  N.  J.  L.  327,  20  A.  D.  589,  holding  action  not 
maintainable  on  bond,  time  for  performance  of  which,  has  been  varied  by  parol; 
Fullager  v.  Reville,  3  Hun,  600,  holding  that  where  contract  is  changed,  action 
must  be  brought  on  modified  contract;  M'Voy  v.  Wheeler,  6  Port.  (Ala.)  201, 
denying  right  to  sue  on  sealed  contract  varied  by  subsequent  parol  agreement; 
Raymond  v.  Fisher,  6  Mo.  29,  denying  recovery  on  covenant  modified  by  subse- 
quent parol  agreement;  Crane  v.  Maynard,  12  Wend.  408,  holding  that  party  may 
sue  on  covenant  for  not  performing  in  certain  manner,  though  time  for  perform- 
ance has  been  extended  by  subsequent  agreement;  Scott  v.  Hawsman,  2  McLean, 
180,  Fed.  Cas.  No.  12,532,  upholding  recovery  of  rent  for  occupation  of  premises 
leased  imder  seal  occupation  being  under  subsequent  parol  agreement;  Patterson 
V.  Ackerson,  1  Edw.  Ch.  96,  on  right  to  recover  for  use  and  occupation  where  there 
can  be  no  recovery  under  lease. 
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20  AM.  DEO.  655,  DIVTBR  t.  MoIiAUGHIilN,  2  WBND.  506. 
Retention  of  possession  of  property  after  transfer « After  sale. 

Cited  in  Stoddard  v.  Butler,  20  Wend.  507,  denying  yalidity  of  sale  of  goods 
to  creditor  pending  suit  by  other  creditors  possession  being  retained  by  vendor 
acting  as  agent  for  vendee;  Hanford  t.  Artcher,  4  Hill,  271,  on  what  constitutes 
good  faith  to  render  absolute  sale  of  chattels  valid  though  vendor  retain  pos- 
session. 

Cited  in  reference  notes  in  33  A.  D.  165,  on  effect  of  retention  of  possession 
by  vendor;  57  A.  D.  216,  on  effect  of  retention  of  possession  of  personal  property 
by  vendor  or  mortgagor;  30  A.  D.  262,  on  retention  of  possession  by  vendor  or 
mortgagor  as  evidence  of  fraud;  28  A.  D.  114,  on  retention  of  possession  by 
vendor  or  donor  as  evidence  of  fraud;  6  A.  D.  287,  on  validity  as  to  creditors 
of  sale  of  ^battels  with  agreement  that  vendor  keep  possession. 

Cited  in  notes  in  15  A.  D.  263;  20  A.  D.  639, — on  retention  of  possession  by 
vendor  or  mortgagor. 

—  After  assignment. 

Cited  in  Hall  v.  Tuttle,  8  Wend.  375,  upholding  validity  of  assignment  of 
bill  of  sale  of  vessel  to  surety  who  is  to  be  owner  till  payment  of  purchase 
price  though  assignor  retained  possession  of  vessel;  Chophard  v.  Bayard,  4  Minn. 
533,  Gil.  418,  holding  assignment  of  goods  to  creditor,  assignor  to  retain  posses- 
sion and  sell  same  according  to  schedule,  fraudulent  as  to  creditors. 

—  After  mortgage. 

Cited  in  Curtis  v.  Leavitt,  15  N.  T.  9,  on  effect  of  continued  possession  of  goods 
by  vendor  or  mortgagor  after  sale  or  mortgage;  The  Romp,  Olcott,  196,  Fed.  Cas. 
No.  12,030,  upholding  rights  of  bona  fide  purchaser  of  vessel  mortgaged  but 
which  remained  in  mortgagor's  possession;  Watson  v.  Williams,  4  Blackf.  26, 
28  A.  D.  36,  holding  mortgagor's  possession  of  mortgaged  property  not  conclu- 
sive evidence  of  fraud  but  may  be  explained  by  parol;  Putnam  v.  Osgood,  51 
N.  H.  192;  Place  v.  Langworthy,  13  Wis.  630,  80  A.  D.  758;  Tallon  v.  Ellison, 
3  Neb.  63, — denying  validity  of  mortgage  of  stock  of  goods  where  mortgagor  re- 
tains possession  thereof  with  power  to  sell;  McLaughlan  v.  Wright,  3  Wend. 
348,  holding  that  mortgage  of  brewer's  stock  and  utensils  in  trade  possession 
of  which  mortgagor  retained  keeping  mortgage  secret  is  void;  Wood  v.  Lowry, 
17  Wend.  492,  denying  validity  of  mortgage  of  stock  of  goods  which  mortgagor 
retains  and  sells  in  ordinary  course  of  business;  Gassner  v.  Patterson,  23  Cal. 
299,  holding  chattel  mortgage  of  no  validity  as  to  creditors  where  statute 
relating  to  change  of  possession  is  not  complied  with;  Griswold  v.  Sheldon,  4 
N.  Y.  581,  holding  mortgage  on  stock  of  goods  which  mortgagor  was  to  retain 
and  sell  in  usual  course  of  business  to  be  fraudulent;  Cook  v.  Bennett,  60  Hun, 
8,  14  N.  Y.  Supp.  683,  holding  that  mortgage  of  stock  of  goods  by  vendee  to 
secure  purchase  price,  vendee  to  retain  possession  with  right  to  sell  and  buy 
others  to  which  lien  should  attach,  is  void;  Freeman  v.  Rawson,  5  Ohio  St.  1, 
holding  chattel  mortgage  with  possession  and  power  of  disposition  reserved  to 
mortgagor  void;  Fowler  v.  Merrill,  11  How.  376,  13  L.  ed.  736,  on  effect  of  mort- 
gagor's retention  of  mortgaged  property  as  evidence  of  fraud;  Butler  v.  Van 
Wyck,  1  Hill,  438  (dissenting  opinion),  on  validity  of  mortgage  of  personalty 
where  mortgagor  retains  possession;  Frankhouser  v.  Ellett,  22  Kan.  127,  31 
A.  R.  171  (dissenting  opinion),  on  validity  of  mortgage  on  stock  of  goods  of 
which  mortgagor  retains  possession;  Ferguson  v.  Union  Furnace  Co.  9  Wend.  346, 
upholding  mortgage  to  surety  of  oxen  to  secure  purchase  price  though  purchaser 
have  continued  possession  of  oexab. 
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Cited  in  reference  note  in  26  A.  D.  652,  on  effect  of  retention  of  possessioii 
by  mortgagor  of  personal  property. 

Cited  in  notes  in  15  A.  S.  R.  914,  on  validity  of  chattel  mortgage  permitting 
mortgagor  to  retain  and  sell  the  property;  18  L.R.A.  620,  on  analysis  of  law 
as  to  validity  of  mortgage  of  merchandise  giving  mortgagor  possession  with 
power  of  sale. 

Distinguished  in  Levy  v.  Welsh,  2  Edw.  438,  upholding  mortgage  on  stock  of 
goods,  possession  to  remain  in  mortgagor  till  default  where  in  two  months 
assignment  was  made  for  benefit  of  creditors. 

Fraud  as  queetion  of  law  or  fact. 

Cited  in  reference  notes  in  29  A.  D.  136,  on  existence  of  fraud  as  question  for 
jury;  56  A.  D.  322,  on  when  fraudulent  intent  is  question  of  fact. 
Badges  of  fraud. 

Cited  in  Low  v.  Wortman,  44  N.  J.  Eq.  193,  7  Atl.  654,  upholding  mortgage  of 
farm  to  sons  to  whom  father  was  jointly  indebted  as  against  judgment  creditor, 
though  made  pending  appeal  from  creditor's  judgment. 

Cited  in  reference  note  in  29  A.  S.  R.  506,  as  to  when  chattel  mortgages  are 
fraudulent. 
Innocent  purchasers  as  against  unrecorded  mortgage. 

Cited  in  City  Bank  v.  Boston  Boot  &  Shoe  Co.  6  Northampton  Co.  Rep.  21, 
holding  that  notes  given  to  secure  contract  price  constitute  vendee  bona  fide 
purchaser  as  against  unrecorded  chattel  mortgage  when  notes  have  passed  to 
innocent  holders. 
Validity  of  mortgage  for  future  advances. 

Cited  in  Hendrix  v.  Gore,  8  Or.  406;  Tully  v.  Harloe,  35  CaL  302,  95  A  D. 
102, — ^upholding   mortgage   for   greater   sum   than   that   loaned   though   it  was 
not  stated  to  be  for  future  advances,  if  made  in  good  faith;  McCown  v.  Russell, 
84  Wis.  122,  54  N.  W.  31,  upholding  mortgage  for  future  advances  to  extent 
of  advances  made;  Speer  v.  Skinner,  35  111.  282,  upholding  chattel  mortgage  for 
future  advances,  if  bona  fide;  Lawson  v.  Alabama  Warehouse  Co.  80  Ala.  341, 
upholding  mortgage  for  $5,000  only  half  of  which  was  loaned  balance  being  for 
future  advances;   Collier  v.  Faulk,  69  Ala.  58,  upholding  mortgage  for  future 
advances  as   against  subsequent  purchasers  with  notice;   Wescott  v.  Gunn,  4 
Duer,  107,  upholding  mortgage  to  extent  of  actual  amount  loaned  though  it  be 
invalid  as  to  future  advances ;  Craig  v.  Tappin,  2  Sandf .  Ch.  78,  upholding  mort- 
gage for  future  advances  if  extent  of  intended  lien  be  clearly  defined;  Townsend 
V.  Empire  Stone-Dressing  Co.  6  Duer,  208,  upholding  mortgage  for  future  ad- 
vances up  to  specified  amoimt  but  not  as  to  additional  sums  loaned  by  virtue  of 
parol  agreement;    Walker  v.   Snediker,   Hoffm.   Ch.   145,  holding  mortgage  for 
larger  sum  than  that  loaned  cannot  be  rendered  mortgage  for  future  advances 
by  subsequent  parol  agreement;  Marks  v.  Robinson,  82  Ala.  69,  2  So.  292,  on 
rights  of  mortgagees  for  future  advances;  Brace  v.  Berdan,  104  Mich.  356,  62 
N.  W.  568   (dissenting  opinion),  on  chattel  mortgage  for  future  advances  which 
fact  is  not  stated  on  face  of  instrument  being  void;  Butts  v.  Peacock,  23  Wis. 
359,  denying  validity  of  mortgage  for  greater  amount  than  is  due  even  though 
designed  to  secure  future  advances,  such  fact  not  appearing  on  its  face  and 
mortgagee  knowing  mortgagor  to  be  hard  pressed. 

Annotation  cited  in  Schmidt  v.  Zahrindt,  148  Ind.  447,  47  N.  E.  335,  holding 
future  advances  to  mortgagor  relate  back  to  execution  of  mortgage  which  ii 
valid  lien  for  such  advances. 
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Cited  in  reference  notes  in  48  A.  D.  724,  on  provision  to  secure  future  ad- 
vances; 23  A.  D.  417,  on  mortgage  to  secure  future  advances;  42  A.  D.  517; 
49  A.  D.  178;  71  A.  D.  653, — on  validity  of  mortgages  to  secure  future  advances; 
51  A.  S.  R.  739,  on  validity  of  mortgsig^  to  secure  debt  and  future  advances; 
49  A.  D.  463,  on  priority  of  mortgages  to  secure  future  advances  over  subsequent 
mortgages;  44  A.  R.  525,  on  effect  of  mortgage  on  unplanted  crop. 

Cited  in  notes  in  49  JL.  8.  R.  209,  on  validity  of  mortgage  to  secure  future  ad- 
vances; 116  A.  S.  R.  695,  on  necessity  of  specifying  that  future  debts  are  to  be 
secured  by  mortgage. 
Upholding  correct  verdict. 

Cited  in  Den  ex  dem.  Steelman  v.  Steelman,  16  N.  J.  L.  66,  upholding  verdict 
where  justice  has  been  done  though  judge  gave  misdirection. 

20  AM.  DEC.  664,  BARKER  v.  MECHANICS'  F.  INS.  CO.  8  WEND.  94. 
Necessity  of  corporate  seal. 

Cited  in  reference  notes  in  30  A.  D.  590,  on  validity  of  corporate  notes  without 
seal;  71  A.  D.  181,  on  necessity  of  corporation  acting  through  common  seal;  48 
A.  D.  364,  on  liability  of  corporation  for  contracts  by  its  agents  not  under  seal. 

Cited  in  note  in  50  A.  S.  R.  152,  on  necessity  for  corporate  seal  in  the  United 
States. 

Powers  of  corporation. 

Cited  in  Toppan  v.  Cleveland,  C.  &  C.  R.  Co.  1  Flipp.  74,  Fed.  Cas.  No.  14,099, 
holding  allegation  that  "defendants  being  thereunto  duly  authorized  by  laws 
of  Ohio,"  sufficient  as  to  authority  to  execute  guaranty. 

Cited  in  reference  note  in  57  A.  D.  414,  on  incidental  powers  possessed  by  cor- 
porations. 
—  To  issue  negotiable  paper. 

Cited  in  Millard  v.  St.  Francis  Xavier  Female  Academy,  8  111.  App.  341 ;  Lucas 
V.  Pitney,  27  N.  J.  L.  221;  Moss  v.  Oakley,  2  Hill,  265;  Partridge  v.  Badger,  25 
Barb.  146;  Moss  v.  Averell,  10  N.  Y.  449;  Curtis  v.  Leavitt,  15  N.  Y.  9;  Mc- 
Masters  v.  Reed,  1  Grant,  Cas.  36, — Bayerque  v.  San  Francisco,  McAll.  175,  Fed. 
Cas.  No.  1,137, — holding  that  corporation  may  issue  negotiable  paper  in  general 
course  of  business  in  absence  of  express  prohibition;  Halstead  v.  New  York,  7 
N.  Y.  Legal  Obs.  74,  6  Barb.  218,  holding  draft  drawn  by  corporation  having  no 
power  to  issue  negotiable  paper  void  if  not  drawn  in  course  of  its  legitimate 
business;  Straus  v.  Eagle  Ins.  Co.  5  Ohio  St.  59,  holding  that  note  issued  by  in- 
surance company  not  expressly  restrained  from  issuing  notes  is  prima  facie 
valid;  Barry  v.  Merchants'  Exch.  Co.  1  Sandf.  Ch.  280,  holding  corporation  cre- 
ated with  power  to  purchase  and  hold  realty  authorized  thereby  to  borrow  money 
and  execute  bond  and  mortgage  therefor;  Reade  v.  Pacific  Supply  Asso.  40  Or. 
60,  66  Pac.  443,  on  corporations  implied  or  incidental  power  to  issue  negotiable 
paper;  Safford  v.  WyckofT,  4  Hill,  442  (dissenting  opinion),  on  corporation's  in- 
cidental power  to  issue  notes  in  general  course  of  business;  Lawrence  v.  Gebhard, 
41  Barb.  575  (dissenting  opinion),  on  corporation's  implied  power  to  issue  nego- 
tiable paper;  Dubois  v.  New  York  &  H.  R.  Co.  1  N.  Y.  Legal  Obs.  362,  holding 
demurrer  to  complaint  on  corporation  note  because  corporation  had  no  power  to 
issue  note  bad,  defense  being  by  plea  of  confession  and  avoidance;  State  ex  rel. 
Carpenter  v.  Hastings,  10  Wis.  618,  on  right  to  object  on  demurrer  that  corpora- 
tion had  no  authority  to  issue  note;  Mclntire  v.  Preston,  10  111.  48,  48  A.  D. 
321,  holding  insurance  company  having  power  to  make  and  transfer  negotiable 
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paper  presumed  to  do  bo  in  ordinary  course  of  business;  Ketchum  t.  Buffalo,  14 
N.  Y.  366,  holding  city  of  Buffalo  with  power  to  establish  markets  has  power  to 
purchase  market  grounds  giving  bond  in  payment;  Wiley  v.  Board  of  Education, 
11  Minn.  371,  Gil.  268,  holding  board  of  education  having  power  to  issue  bonds 
they  will  be  presumed  to  have  been  legally  issued. 

Cited  in  reference  notes  in  35  A.  D.  174,  on  power  of  corporation  to  make 
notes;  48  A.  D.  329,  on  power  of  corporations  to  make  and  receive  notes. 

Cited  in  note  in  13  A.  D.  562,  on  power  of  corporation  to  make  mortgage  on 
negotiable  bill,  note,  or  bond. 
—  To  take  land  in  foreign  state  as  security. 

Cited  in  New  York  Dry  Dock  v.  Hicks,  5  McLean,  111,  Fed.  Cas.  No.  10,204, 
holding  corporation  may  hold  land  in  another  state  taken  as  payment  or  security 
for  debt. 
Liability  of  principal  on  agent's  contract. 

Cited  Briggs  v.  Partridge,  64  N.  Y.  357,  21  A.  R.  617,  holding  vendee  under 
sealed  contract  cannot  bind  another  whose  name  does  not  appear  in  instrument 
by  showing  parol  authority;  Wheeler  v.  Walden,  17  Neb.  122,  22  N.  W.  346, 
upholding  lease  signed  by  agent  as  principal's  lease,  it  appearing  it  was  intaided 
as  principal's  contract. 

Cited  in  reference  note  in  54  A.  D.  345,  on  effect  of  corporate  approval  of 
unauthorized  acts  of  agents. 

Cited  in  notes  in  25  A.  D.  563,  on  liability  of  principal  under  agent's  written 
contract;  20  A.  D.  666,  on  distinction  between  liabilities  of  principal  and  agent 
on  sealed  and  unsealed  contracts. 
*—  On  notes  and  drafts. 

Cited  in  Barlow  v.  Congregational  Soc.  8  Allen,  460,  holding  that  note  nmning, 
I  as  treasurer  of,  etc,  promise  to  pay,  signed  S.  8.  R.  treasurer  is  society's  note; 
Hood  V.  Hallenbeck,  7  Hun,  362,  holding  that  note  signed  by  five  persons  to 
which  was  added  "Trustees  of  St.  John's  Ev.  Lutheran  Church,  Hudson,  N.  Y." 
and  stamped  with  corporate  seal  binds  church;  Hascall  v.  Life  Asso.  of  Amer- 
ica,  5  Hun,  151,  holding  draft  to  insurance  company  accepted  by  "B.  H.  Robert- 
son, Manager"  who  intended  and  assumed  to  act  for  c<mipany  binding  on  com- 
pany; Qillig  V.  Lake  Bigler  Road  Co.  2  Nev.  214,  holding  bill  headed  ''Lake  Big- 
ler  Road  Company"  signed  by  "Butler  Ives,  Superintendent,"  and  accepted  by 
"J.  E.  Qarrett,  Secretary,  L.  B.  R.  Co.,"  sufficient  to  charge  company; 
La  Salle  Nat.  Bank  v.  Tolu  Rock  &  Rye  Co.  14  111.  App.  141,  holding  parol  evi- 
dence admissible  to  show  that  draft  signed  R.  D.  S.  Pres.  was  company's  draft 
and  was  so  understood  by  parties;  First  Nat.  Bank  v.  Turner,  24  N.  Y.  Supp. 
793,  holding  principal  not  liable  on  note  made  by  agent  though  signed  as  such, 
where  agent's  authority  is  not  allied  in  complaint  or  ratification  shown; 
Farmers'  &  M.  Bank  v.  Troy  City  Bank,  1  Dougl.  (Mich.)  457,  holding  bill  of 
exchange  directed  to  "John  A.  Wells,  cashier  Farmers  and  Mechanics  Bank^ 
and  accepted  by  "John  A.  Wells,  cashier,"  drawn  on  and  accepted  by  bank; 
DeWitt  V.  Walton,  9  N.  Y.  571,  holding  note  signed  by  1}.  H.  agent  for  The 
Churchman,"  with  no  further  expression  of  intention  to  bind  principal  not  prin- 
cipal's note;  Lay  v.  Austin,  25  Fla.  933,  7  So.  143  (dissenting  opinion),  on  what 
is  sufficient  assignment  of  note  by  corporation's  officers  to  charge  company. 

Cited  in  reference  note  in  51  A.  D.  73,  on  binding  force  on  corporation  of  its 
agent's  note. 

Cited  in  note  in  27  L.  ed.  U.  S.  904,  on  conclusiveness  on  undisclosed  principal 
of  note  or  bill  of  agent  signed  or  drawn  in  agent's  own  name. 
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Denied  in  Lyman  y.  Sherwood,  20  Vt.  42,  holding  indorsement  in  the  words 
"Pay  within  balance  to  Lyman  &  Cole,  without  recourse  to  Burlington  Mill  Co." 
(signed)  ''Sidney  Barlow,  agent,"  8u£9cient  as  indorsement  of  corporation. 
Personal  limbillty  of  agent,  etc.,  on  contract. 

Cited  in  Rollins  ▼.  Phelps,  5  Minn.  463,  Gil.  373,  holding  contract  signed  by 
individuals  as  agents  without  disclosing  name  of  principals  to  be  contract  of 
parties  signing;  Leavens  v.  Thompson,  48  Hun,  389,  1  N.  Y.  Supp.  18,  on  personal 
liability  of  agent  on  notes  executed  by  him. 

Cited  in  reference  note  in  26  A.  D.  524,  on  agent's  liability  in  case  of  con- 
tract not  under  seal. 

Cited  in  notes  in  12  LJI.A.  346,  on  responsibility  of  agent  on  his  contract; 
17  A.  D.  532,  on  personal  liability  of  agent  or  trustee;  57  A.  R.  636,  on  binding 
effect  as  against  agent  of  contract  made  on  behalf  of  principal. 

—  Corporate  officers. 

ated  in  Wing  v.  Click,  56  Iowa,  473,  41  A.  R.  118,  9  N.  W.  384,  holding 
contract  containing  words  "we  promise  to  pa3r"  and  signed  by  persons  as  presi- 
dent and  secretary  of  school  board  respectively,  to  be  personal  obligation  of 
signers;  Babcock  v.  Beman,  1  £.  D.  Smith,  593,  holding  individual  not  liable  on 
note  indorsed  by  treasurer  of  corporation  as  such,  it  being  intended  to  bind  cor- 
poration  and  indorsees  taking  with  that  understanding;  Tucker  Mfg.  Co.  v.  Fair- 
banks, 98  Mass.  101,  holding  that  bill  of  exchange  drawn  on  insurance  company 
by  agent's  ending,  ^'charge  same  to  account  of  F.  k  Co.  agents  insurance  com* 
pany,"  binds  agents;  Fiske  v.  Eldridge,  12  Gray.  474,  holding  that  note  by  which 
one  promises  to  pay  money  signing  "J.  S.  Trustee  of  Sullivan  Railroad"  binds 
trustee  personally;  Scott  v.  Baker,  3  W.  Va.  285,  holding  note  signed  "William 
Scott,  President  Blannerhassett  Oil  Co.,  W.  H.  Hornor  Treasurer"  to  be  in- 
dividual note  of  signers;  Robinson  v.  Kanawha  Valley  Bank,  44  Ohio  St.  441, 
58  A.  R.  829,  8  N.  £.  583,  holding  that  acceptance  of  bill  of  exchange  by  ''John 
A.  Robinson,  agent  K.  &  0.  C.  Co."  was  Robinson's  personal  acceptance;  Moss 
V.  Livingston,  4  N.  Y.  208,  holding  that  where  bill  of  exchange  was  accepted  by 
"J.  R.  L.  president  of  Rosendale  Manufacturing  Co.,"  president  was  properly 
sued,  his  authority  to  accept  not  being  shown;  Kean  v.  Davis,  21  N.  J.  L.  683,  47 
A.  D.  182  (reversing  20  N.  J.  L.  425),  holding  that  in  bill  of  exchange  signed 
J.  K.,  President  of  £.  &  S.  R.  R.  Co.,  J.  K.  is  individually  liable  in  absence  of 
explanatory  proof;  Patrick  v.  Boonville  Gaslight  Co.  17  Mo.  App.  462,  on  note 
signed  W.  H.  Pres.  Boonville  Gas  Co.,  being  prima  facie  note  of  W.  H. 

Cited  in  reference  notes  in  37  A.  D.  69,  on  personal  liability  of  corporate 
trustees  on  note;  36  A.  S.  R.  710,  on  liability  on  negotiable  instruments  executed 
by  corporate  officers;  36  A.  D.  758,  on  liability  of  corporate  trustees  on  notes 
signed  by  them  individually. 

Cited  in  notes  in  19  L.R.A.  679,  on  personal  liability  of  officers  on  note  made 
for  corporation;  8  L.R.A.  254,  on  personal  liability  of  directors  for  acts  done 
without  authority;  48  A.  S.  R.  918,  on  personal  liability  to  third  persons  of  agent 
assinning  without  authority  to  make  contract  for  corporation. 

—  Poblic  officers. 

Cited  in  Revolving  Scraper  Co.  v.  Tuttle,  61  Iowa,  423,  47  A.  R.  816,  16  N. 
W.  353,  holding  that  contract  signed  by  defendant  as  township  trustees  but  pur- 
porting to  be  personal  contract  in  body  of  instrument  binds  trustees  in  individual 
capacity;  Virginia  Exch.  Bank  v.  Lewis  County,  28  W.  Va.  273,  holding  that 
note  signed  "J.  B.     Agent  for  Lewis  County"  was  individual  note  of  J.  B.; 
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Chemung  Canal  Bank  v.  Chemung  County,  6  Denio,  617,  on  persons  signing  in- 
strument as  superyisors  being  personally  liable  thereon. 

Cited  in  note  in  37  A.  R.  142,  on  liability  of  public  officer  signing  negotiable 
instrument  with  official  designation. 

—  Members  of  committee. 

Cited  in  Stanton  y.  Camp,  4  Barb.  274,  holding  that  facts  that  parties  signed 
as  committee  of  church,  its  intent  being  to  bind  church,  which  facts  appeared  on 
face  of  contract  may  be  shown  in  bar  to  action  against  committee;  Simonds 
V.  Heard,  23  Pick.  120,  34  A.  D.  41,  holding  members  of  committee  for  erection 
of  town  bridge  personally  liable  on  instrument  describing  themselyes  as  com- 
mittee. 

—  Trustees  of  religions  society. 

Cited  in  Powers  v.  Briggs,  79  111.  493,  23  A.  R.  176,  6  Luzerne  Leg.  Reg.  167, 
holding  that  note  running  "we,  the  trustees  of  the  Seventh  Presbyterian  Church, 
promise"  and  signed  by  individuals  after  which  appears  word  ''trustees"  ia 
signer's  note. 

—  Executors  or  guardians. 

Cited  in  Winter  v.  Hite,  3  Iowa,  142,  holding  one  signing  note  as  executor 
personally  liable;  Sperry  v.  Fanning,  80  111.  371,  holding  that  signing  name  ai 
guardian  will  not  discharge  guardian  from  personal  liability  on  contract  for 
ward. 

20  AM.  DEC.  667,  MOOERS  ▼.  WAIT,  8  WEND.  104. 
Nature  and  effect  of  right  to  enter  and  possess  land. 

Cited  in  Dolittle  v.  Eddy,  7  Barb.  74,  holding  executory  contract  for  sak  of 
land  with  right  to  enter  and  possess  but  a  license;  Babcock  v.  Utter,  1  Keyes, 
397,  1  Abb.  App.  Dec.  27,  on  nature  of  license  to  enter  and  use  land  for  particular 
purpose;  Huddleston  v,  Johnson,  71  Wis.  336,  37  N.  W.  407,  on  i^eement  to 
sell  land  not  giving  implied  license  to  cut  trees;  Pierrepont  v.  Barnard,  6  N.  T. 
279  (dissenting  opinion),  on  effect  of  license  to  enter  land  and  cut  timber  there- 
on. 
Effect  of  severance  of  property  affixed  to  land. 

Cited  in  Peyton  v.  Desmond,  63  C.  C.  A.  661,  129  Fed.  1,  on  right  to  follow  and 
retake  timber  severed  from  realty;  Cope  v.  Romeyne,  4  McLean,  384,  Fed.  Gas. 
No.  3,207,  on  validity  of  mortgagor's  sale  of  fixture  that  is  severed;  Hamlin  v. 
Parsons,  12  Minn.  108,  Gil.  69,  90  A.  D.  284,  holding  that  where  mortgagor 
removes  house  to  another  lot,  lien  still  attaches  to  house;  Burgett  v.  Bissell,  14 
Barb.  638,  holding  that  one  under  contract  of  purchase  has  equitable  right  to 
timber  severed  upon  performance  of  his  contract. 

—  On  title  to. 

Cited  in  Morgan  v.  Varick,  8  Wend.  587,  holding  that  severance  of  machinery 
from  mill  does  not  devest  owner  of  his  property;  0*Dougherty  v.  Felt,  65  Barb. 
220,  holding  that  fixtures  severed  and  lying  about  mill  do  not  pass  with  sale  of 
realty;  Sands  v.  Pfeifl'er,  10  Cal.  258,  on  fixtures  upon  severance  becoming  per^ 
sonal  property  of  owner  of  land;  Keeton  v.  Audsley,  19  Mo.  362,  61  A.  D.  560, 
holding  that  entry  of  public  lands  gives  no  title  to  timber  cut  and  lying  upon 
it  at  time  of  entry;  Lester  v.  Young,  14  R.  I.  579,  holding  timber  trees  severed 
by  life  tenant  thereupon  become  property  of  owner  of  inheritance;  Rogers  v. 
Gi linger,  30  Pa.  185,  72  A.  D.  694,  holding  fragments  of  building  blown  dow-n 
by  storm  pass  to  purchaser  of  realty ;  Rockwell  v.  Saunders,  19  Barb.  473,  hold- 
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ing  that  purchaser  acquires  no  title  to  lumber  purchased  from  one  in  possession 
of  land  under  vendee  who  had  no  right  to  cut  timber;  Brock  v.  Smith,  14  Ark. 
431,  holding  that  one  entering  upon  land  belonging  to  United  States  and  cutting 
trees  acquires  no  property  in  them,  they  becoming  United  States  property;  Busch 
y.  Nester,  62  Mich.  381,  28  N.  W.  911,  on  change  of  title  to  property  severed  from 
land  as  between  owner  and  original  wrongdoer;  Clement  v.  Wheeler,  26  N.  H. 
361,  on  title  to  timber  cut  by  life  tenant;  Missouri  Lumber  &  Min.  Co.  v. 
Zeitinger,  45  Mo.  App.  114  (dissenting  opinion),  on  timber  becoming  personal 
property  of  landowner  after  severance. 

—  Recovery  for. 

Cited  in  Simpkins  v.  Rogers,  15  111.  397,  holding  that  landowner  may  recover 
in  trover  for  crop  put  upon  land  without  license;  Harlan  v.  Harlan,  15  Pa.  507, 
53  A.  D.  612,  upholding  replevin  by  purchaser  of  fixtures  severed  by  former  owner 
after  execution  sale;  Brooks  v.  Rogers,  101  Ala.  Ill,  13  So.  386,  holding  that 
landlord  may  maintain  trover  against  tenant  for  wood  wrongfully  cut  from 
demised  premises  and  converted  by  tenant;  McQonigle  v.  Atchison,  33  Kan.  726, 
7  Pac.  550,  upholding  trover  for  sand  severed  from  land  in  Missouri  conveyed 
into  Kansas  and  there  converted;  Washburn  v.  Cutler,  17  Minn.  361,  Gil. 
335,  on  right  to  replevin  logs  where  acts  of  severance  and  taking  away  amount 
to  adverse  possession;  Whitney  v.  Huntington,  34  Minn.  458,  57  A.  R.  68,  26 
N  .W.  631,  holding  that  purchaser  at  execution  sale  may  recover  for  trees  cut 
and  converted  during  period  of  redemption;  Warren  County  v.  Cans,  80  Miss. 
76,  31  So.  539,  on  right  of  reversioner  to  replevin  timber  unlawfully  severed  by 
tenant;  Worrall  v.  Munn,  53  N.  Y.  185,  holding  that  vendee  may  recover  in 
equity  value  of  sand  unlawfully  removed  by  vendor  before  delivery  of  possession; 
American  U.  Teleg.  v.  Middleton,  80  N.  Y.  408,  on  right  to  replevin  telegraph 
poles  unlawfully  cut  and  removed;  Adams  v.  Green,  34  Barb.  176  (dissenting 
opinion),  on  trover  for  recovery  of  timber  severed;  Martin  v.  Thompson,  62  Cal. 
618;  Lehigh  Zinc  &  I.  Co.  v.  New  Jersey  Zinc  &  I,  Co.  55  N.  J.  L.  350,  26  Atl. 
920, — denying  landowner's  right  to  recover  property  after  severance  by  one 
holding  land  adversely;  Morgan  v.  Negley,  3  Pittsb.  33,  14  Pittsb.  L.  J.  229, 
denying  recovery  in  trover  for  lessee's  removal  of  railroad  tracks  during  term, 
put  down  under  agreement  that  they  should  be  lessor's  property;  Ward  v.  Carp 
River  Iron  Co.  47  Mich.  66,  10  N,  W.  109,  denying  trover  for  iron  taken  from 
mines  after  execution  sale  by  purchaser  from  execution  debtor,  no  injury  to 
freehold  being  alleged;  Baker  v.  Campbell,  32  Mo.  App.  529,  denying  husband's 
right  to  sue  for  timber  severed  from  wife's  land,  by  trespasser  under  mar- 
ried woman's  acts;  Coomalt  v.  Stanley,  3  Clark  (Pa.)  389,  holding  one  in 
possession  of  land  under  contract  of  purchase  on  which  purchase  money  remains 
unpaid  not  permitted  to  sell  timber  growing  thereon;  United  States  v.  Loughrey, 
172  U.  S.  206,  43  L.  ed.  420,  19  Sup.  Ct.  Rep.  153,  holding  United  States  having 
granted  land  to  Michigan  for  purpose  of  aiding  railroad  upon  condition  sub- 
sequent, could  not  recover  for  value  of  timber  cut  thereon  by  trespasser. 

Cited  in  reference  note  in  36  A.  D.  115,  on  property  necessary  to  maintain 
trover  for  chattels. 

Distinguished  in  Beckwith  v.  Phllleo,  15  Wis.  224,  denying  vendor's  right  to 
replevin  timber  severed  from  timber  land,  part  payment  for  which  was  to  be 
made  in  lumber. 

—  lilabllity  for  waste. 

Cited  in  Kidd  v.  Dennison,  6  Barb.  9,  holding  that  to  what  extent  lessee  may 
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cut  wood  without  being  guilty  of  waste  is  question  for  jury ;  Moss  Pointer  Lum- 
ber Co.  V.  Harrison  County,  89  Miss.  448,  42  So.  290,  on  tenant's  liability  for 
waste  in  cutting  trees;  Van  Deusen  v.  Young,  29  N.  T.  9,  on  contract  to  pur- 
chase giving  no  authority  to  enter  and  commit  waste. 

20  AM.  DBO.  670,  RUSSEXIi  T.  NlOOIili,  8  WBND.  119. 
Sufficiency  of  siffiiatiire  to  memorandum  to  take  case  out  of  statute  of 
frauds. 

Cited  in  Justice  v.  Lang,  42  N.  Y.  493,  1  A.  R.  676,  holding  that  vendor's 
signature  to  contract  takes  case  out  of  statute  of  frauds  though  not  sub- 
scribed by  vendee;  Calkins  v.  Falk,  39  Barb.  620,  on  signing  by  vendor  as  suffi- 
cient compliance  with  statute  of  frauds;  Worrall  y.  Munn,  5  N.  Y.  229,  55  A.  D. 
330,  holding  vendor  in  land  contract  who  has  signed  same  estopped  to  set  up 
statute  of  frauds;  Dykers  v.  Townsend,  24  N.  Y.  57,  holding  subscription  of 
agent  of  party  to  be  charged  sufficient  compliance  with  statute  of  frauds. 

Cited  in  reference  notes  in  66  A.  D.  549,  on  requisites  of  memorandum  re- 
quired by  statute  of  frauds ;  51  A.  S.  K  616,  on  sufficiency  of  memorandum  with- 
in statute  of  frauds;  30  A.  D.  116;  65  A.  D.  668, — on  sufficiency  of  signing  by 
party  to  be  charged  or  defendant  alone  to  satisfy  statute  of  frauds. 

Cited  in  note  in  55  A.  D.  344,  on  sufficiency  of  signing  of  contract  or  mem- 
orandum by  vendor  alone  on  sale  of  land. 

Denied  in  Justice  y.  Lang,  30  How.  Pr.  425;  Justice  v.  Lang,  2  Robt.  333, — 
holding  agreement  for  sale  of  goods  of  greater  value  than  $50  void  unless  in 
writing  and  signed  by  both  parties. 
Elxecutory  or  absolute  contract  to  sell. 

Cited  in  Jackson  v.  Jones,  22  Ark.  158,  holding  agreement  to  deliver  specified 
quantity  of  produce  in  future,  providing  such  quantity  remained,  to  be  executory; 
Johnston  v.  Eichelberger,  13  Fla.  230,  holding  agreement  to  sell  goods  not  in 
actual  possession,  vendee  agreeing  to  pay  cost  to  be  afterward  determined,  an 
executory  contract;  Currie  v.  White,  37  How.  Pr.  330,  1  Sweeney,  166,  6  Abb. 
Pr.  N.  S.  852,  holding  contract  running,  "we  have  purchased  stock,  payable  and 
deliverable  seller's  option,"  to  be  executory;  Chapman  v.  Kent,  3  Duer,  224,  hold- 
ing that  agreement  to  sell  wool,  same  to  be  weighed  and  costs  and  balance  of 
purchase  price  to  be  paid  on  delivery,  is  executory  contract;  Kein  y.  Tupper,  1 
Jones  &  S.  465,  holding  contract  for  sale  and  delivery  of  119  bales  of  cotton  not 
performed  so  as  to  pass  title  till  whole  is  delivered;  Woodward  v.  Solomon,  7 
Ga.  246,  on  what  renders  contract  absolute  though  goods  be  not  delivered; 
Reimers  v.  Ridner,  26  How.  Pr.  386,  17  Abb.  Pr.  292,  2  Robt  11,  holding  con- 
tract running,  sold  saltpeter  to  arrive  on  certain  ship,  no  guaranty  as  to  time 
of  arrival,  being  mere  executory  contract;  Rogers  v.  Woodruff,  23  Ohio  St.  632, 
13  A.  R.  276,  holding  that  contract  for  sale  of  goods  to  arrive  by  certain  date, 
did  not  show  warranty  of  delivery  on  such  date;  Shields  v.  Pettie,  4  N.  Y.  122, 
holding  memorandum  importing  sale  of  iron  "on  board  ship"  not  yet  arrived  to 
indicate  contract  to  sell;  Anderson  v.  Read,  106  N.  Y.  333,  13  N.  E.  292,  holding 
contract  running,  sold  certain  phosphates  to  be  paid  for  on  deliyeiy,  shipments 
to  be  made  in  future,  to  be  executory  contract  to  sell ;  Dunnigan  v.  Crummey,  44 
Barb.  528,  holding  that  agreement  to  sell  machine  part  of  which  was  delivered* 
remainder  at  vendee's  request  to  be  cleaned  first,  was  absolute  sale. 

Cited  in  reference  notes  in  28  A.  D.  550,  as  to  when  sales  are  complete;  26 
A.  D.  284,  on  what  is  sufficient  delivery  on  a  sale  of  chattels;  63  A.  D.  608,  u 
to  when  contract  for  sale  of  chattels,  passes  title. 
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Distinguished  in  Havemeyer  v.  Cunningham,  35  B&rb.  515,  22  How.  Pr.  87, 
holding  that  agreement  running,  sold  sugar  to  arrive  hy  "Anna  Kimball,"  for 
cash,  "to  arrive  on  or  before  Ist  August,"  i*  absolute  sale. 
Interpretation  of  word  "sold." 

Cited  in  Hildebrand  v.  Bloodsworth,  12  Or.  75,  6  Pac.  233,  on  interpretation 
of  word  "sold"  in  contract  as  meaning  "to  sell." 
Conditions  precedent  in  sale  of  goods. 

Cited  in  Thompson  y.  McLean,  38  N.  Y.  8.  R.  283,  14  N.  T.  Supp.  55,  holding 
where  sale  of  goods  is  indivisible  vendor  may  replevin  part  delivered  when  vendee 
refuses  to  take  balance;  Thompson  v.  McLean,  32  N.  Y.  S.  R.  736,  10  N.  Y. 
Supp.  411,  holding  vendor  may  replevin  goods  delivered  where  vendee  refuses  to 
pay,  sale  being  for  cash;  Evans  v.  Harris,  19  Barb.  416,  holding  title  to  logs  not 
delivered,  did  not  pass  though  part  were  marked  with  vendee's  mark. 
— >  Arrival  of  goods. 

Cited  in  Middleton  v.  Ballingall,  1  Cal.  446,  holding  that  in  agreement  to  sell 
goods  shipped  by  vessel,  contract  to  be  binding  till  arrival  of  vessel,  arrival  of 
vessel  in  condition  precedent;  Matthews  v.  Hobby,  48  Barb.  167,  holding  con- 
tract to  sell  and  deliver  100  bales  of  cotton  "to  arrive"  to  be  entire  contract 
conditioned  upon  arrival  of  whole  amount;  Stokes  v.  Baars,  18  Fla.  656,  holding 
that  when  delivery  of  goods  was  conditioned  on  condition  of  water,  declaration  for 
nondelivery  is  defective  for  failing  to  allege  that  water  would  permit  delivery; 
Kein  v.  Tupper,  52  N.  Y.  550,  holding  that  title  did  not  pass  to  cotton  sold  cash 
on  delivery  same  to  be  weighed  before  delivery,  where  it  was  burned  before  being 
weighed;  Kein  v.  Tupper,  %2  How.  Pr.  437,  holding  sale  of  19  bales  of  cotton 
to  be  paid  for  on  delivery  to  be  entire  contract  requiring  entire  performance; 
Hubler  v.  Gaston,  9  Or.  66,  42  A.  R.  794,  holding  present  right  of  property  did 
not  attach  in  vendee  to  oats  to  be  delivered  on  demand;  Olyphant  v.  Baker,  5 
Denio,  379,  holding  that  where  barley  was  sold  to  remain  in  vendor's  storehouse 
till  certain  day,  the  amount  being  ascertained  and  partial  payment  having  been 
made,  title  passed;  Neldon  v.  Smith,  36  N.  J.  L.  148,  holding  that  sale  of  coal 
as  soon  as  delivered  from  mine  with  stipulation  that  contract  shall  not  be  bind- 
ing if  not  delivered  according  to  agreement,  is  conditional;  Welsh  v.  Gk>88ler,  89 
N.  Y.  540,  11  Abb.  N.  C.  452,  holding  that  where  seller  contracted  to  deliver 
sugar  by  vessel  at  certain  time,  buyer  is  not  bound  to  accept  after  such  time; 
Bradley  v.  Wheeler,  4  Robt.  18  (dissenting  opinion),  on  passing  of  title  in  sale 
of  goods  where  something  remains  to  be  done  before  delivery;  Decker  v.  Fur- 
niss,  3  Duer,  291  (dissenting  opinion),  on  delivery  being  essential  to  pass  title 
in  conditional  sale. 

20  AM.  DEC.  678,  DEPUT  v.  SWART,  8  WEND.   185. 
Effect  of  bankruptcy  on  note. 

Cited  in  White  v.  Cushing,  30  Me.  267,  holding  discharge  in  bankruptcy  to 
annul  validity  of  note. 
Effect  of  discharge  in  bankruptcy  or  insolvency. 

Cited  in  Dewey  v.  Moyer,  72  N.  Y.  70,  upholding  confession  of  judgment  subse- 
quent to  bankruptcy  of  debt  barred  by  discharge;  Ocean  Nat.  Bank  v.  Olcott,  46 
N.  Y.  12,  on  bankrupt's  discharge  as  absolute  discharge  of  debt;  Judd  v.  Porter, 
7  Me.  337,  on  effect  of  discharge  under  stata  insolvent  law  upon  recovery  for 
debt  in  another  state. 

Cited  in  reference  notes  in  44  A.  D.  191,  as  to  how  negotiability  is  destroyed 
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and  impaired;  64  A.  D.  168,  346,  on  discharge  in  insolvency  of  maker  of  note 

as  discharge  of  debt. 

ReviTal  of  debt  barred  by  bankruptcy. 

Cited  in  Watkins  v.  Stevens,  4  Barb.  168,  on  revival  of  debt  barred  by  bank- 
ruptcy. 

—  By  new  promise. 

Cited  in  Way  v.  Sperry,  6  Cush.  238,  62  A.  D.  779,  on  new  promise  not  reviving 
negotiability  of  note  barred  by  discharge  in  bankruptcy;  Crandall  v.  Moston. 
24  App.  Div.  547,  60  N,  Y.  Supp.  146,  on  effect  of  new  promise  to  pay  debt  barred 
by  bankruptcy ;  Waltermire  v.  Westover,  14  N.  Y.  16,  on  recovery  on  new  promise 
to  pay  debt  barred  by  bankruptcy. 

Cited  in  reference  notes  in  64  A.  D.  126,  on  promise  to  pay  debt  discharged  by 
bankruptcy;  43  A.  D.  176;  64  A.  D.  346, — on  effect  of  distinct  promise  to  pay 
debt  barred  by  bankruptcy;  66  A.  D.  739,  on  revival  of  negotiability  of  note  by 
new  promise  after  discharge  in  bankruptcy;  44  A.  D.  363,  on  enforceability  of 
new  promise  to  pay  debt  discharged  by  bankruptcy. 

Cited  in  note  in  27  A.  D.  289,  on  promise  to  pay  debt  discharged  in  bankruptcy. 

—  Sufficiency  of  new  promise. 

Cited  in  Stebbins  v.  Sherman,  1  Sandf.  610,  holding  that  new  promise  to  over- 
come effect  of  bankrupt  discharge  must  be  made  after  bankruptcy;  Merriam 
V.  Bay  ley,  1  Cush.  77,  48  A.  D,  691,  holding  part  payment  of  note  after  discharge 
in  bankruptcy  insufficient  to  warrant  inference  of  new  promise;  IngersoU  v. 
Rhoades,  Hill  &  D.  Supp.  371,  holding  that  moral  obligation  to  pay  constitutes 
sufficient  consideration  for  new  promise  to  pay  debt  barred  by  bankruptcy;  Rus- 
sell V.  Buck,  11  Vt.  166  (dissenting  opinion),  on  new  promise  to  pay  debt  barred 
by  bankruptcy  being  a  new  contract,  consideration  therefor  being  old  debt. 
Revival  of  debt  barred  by  statute  of  limitations. 

Cited  in  Soulden  v.  Van  Rensselaer,  9  Wend.  293;  Carshore  v.  Huyck,  6  Barb, 
583 ;  Pinkerton  v.  Bailey,  8  Wend.  600,— on  distinction  between  bar  of  statute  of 
limitations  and  bankruptcy;  Chilcott  v.  Trimble,  13  Barb.  602;  Reid  v.  Mc- 
Naughton,  16  Barb.  168, — on  sufficiency  of  acknowledgment  of  debt  to  take  case 
out  of  statute  of  limitations;  Soulden  v.  Van  Rensselaer,  3  Wend.  472;  Philips 
V.  Peters,  21  Barb.  361, — on  revival  of  debt  barred  by  statute  of  limitations  by 
new  promise;  Henry  v.  Root,  33  N.  Y.  626,  on  revival  of  debt  barred  by  statute 
of  limitations  by  acknowledgment. 

Form  of  action  on  new  promise  to  pay  debt  barred  by  discharge  in  bank- 
ruptcy. 

Cited  in  Fleming  v.  Lullman,  11  Mo.  App.  104,  holding  new  promise  to  pay 
debt  discharged  in  bankruptcy  to  be  only  cause  of  action;  Hopkins  v.  Ward,  67 
Barb.  452,  holding  new  promise  to  pay  note  barred  by  bankruptcy  to  be  founda- 
tion of  action  to  recover  such  debt;  Ross  v.  Hamilton,  3  Barb.  609,  denying  right 
to  prove  new  promise  where  defendant  alleged  discharge  in  bankruptcy  and  phiin- 
tiff  failed  to  reply. 

—  Action  on  original  debt. 

Cited  as  leading  case  in  Badger  v.  Gilmore,  33  N.  H.  361,  66  A.  D.  729.  holding 
that  promise  to  pay  note  barred  by  bankruptcy  revives  debt  permitting  suit  on 
original  note. 

Cited  in  Underwood  v.  Eastman,  18  N.  H.  682,  holding  that  promise  to  pay 
note  barred  by  bankruptcy  revives  debt  permitting  suit  on  original  note;  Turner 
v.  Chrisman,  20  Ohio,  332,  upholding  recovery  for  debt  barred  by  bankruptcy 
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where  bankrupt  subsequently  promises  to  pay  though  action  is  brought  on  old 
debt;  Graham  v.  O'Hem,  24  Hun,  221,  upholding  action  on  original  debt  where 
bankrupt  subsequently  promises  to  pay  same;  Stafford  v.  Bacon,  25  Wend.  384, 
allowing  recovery  upon  original  indebtedness  where  after  compromise  debtor 
promises  to  pay  balance;  Dusenbury  v.  Hoyt,  63  N.  Y.  521,  13  A.  R.  543,  holding 
the  original  debt  to  be  cause  of  action  for  purpose  of  remedy  and  that  new  prom- 
ise waiving  discharge  in  bankruptcy  may  be  shown  on  trial;  Wolffe  v.  Eberlein, 
74  Ala.  99,  49  A.  R.  809,  holding  that  suit  may  be  brought  either  upon  original 
debt  or  new  promise  where  debtor  discharged  in  bankruptcy,  promises  to  pay  old 
debt;  Fitzgerald  v.  Alexander,  19  Wend,  402,  holding  in  case  of  new  promise  after 
discharge  in  insolvency  plaintiff  may  declare  on  original  promise  and  set  up  new 
promise  in  replication. 

Cited  in  reference  note  in  62  A.  D.  782,  as  to  whether  old  debt  or  new  promise 
is  cause  of  action  in  case  of  revival  by  new  promise  of  debt  barred  by  limita- 
tions or  discharge  in  bankruptcy. 
—  Necessity  of  specially  pleading  new  promise. 

Cited  in  Chabot  v.  Tucker,  39  Cal.  434;  Stafford  v.  Bacon,  1  Hill,  532,  37  A.  D. 
366;  Dusenbury  v.  Hoyt,  46  How.  Pr.  147,  14  Abb.  Pr.  N.  S.  132,  4  Jones  &  S. 
94, — holding  that  new  promise  to  pay  debt  barred  by  bankruptcy  must  be  special- 
ly pleaded;  Gruenberg  v.  Treanor,  40  Misc.  232,  81  N.  Y.  Supp.  675,  holding 
that  creditor  might  sue  for  goods  sold  without  pleading  new  promise  where  debt 
is  barred  by  bankruptcy;  Taylor  v.  Hotchkiss,  81  App.  Div.  470,  80  N.  Y. 
Supp.  1042,  on  nature  of  pleading  new  promise  to  debt  barred  by  bankruptcy. 
Transferee's  right  to  sue  on  bankrapt^s  note  revived  by  new  promise. 

Cited  in  Steams  v.  Tappin,  5  Duer,  294,  holding  that  bankrupt's  subsequent 
promise  to  pay  note  does  not  inure  to  benefit  of  subsequent  indorsee;  Clark  v. 
Atkinson,  2  E.  D.  Smith,  112,  holding  that  in  order  that  assignee  of  note  barred 
by  bankruptcy,  be  entitled  to  recover,  he  must  be  assignee  of  note  and  cause  of 
action  as  renewed  by  new  promise;  Walbridge  v.  Harroon,  18  Vt.  448;  Moore 
V.  Viele,  4  Wend.  420, — denying  assignee's  right  to  sue  directly  on  note  whose 
negotiability  has  been  distroyed  by  bankruptcy. 

20  AM.  DEO.  678,  HOLLADAY  v,  MARSH,  3  WEND.   142. 
Necessity  for  fencing  close. 

Cited  in  Chamberlain  v.  Heed,  14  Hun,  403  holding  that  adjoining  owners 
agreeing  upon  apportionment  of  line  fence  may  later  give  notice  to  let  land  be 
open  which  revokes  former  apportionment. 

Cited  in  reference  notes  in  71  A.  D.  727,  on  duty  as  to  fencing  against  cattle 
on  highway;  92  A.  D.  406,  on  duty  of  tenant  at  common  law  to  fence  against  ad- 
joining close. 

Cited  in  notes  in  68  A.  D.  626,  on  landowner's  duty  at  common  law  as  to  main- 
taining partition  fences;  68  A.  D.  632,  on  who  is  bound  to  contribute  to  partition 
fence  and  who  may  enforce  liability. 
Rights  in  commons. 

Cited  in  reference  note  in  26  A.  D.  689,  on  commons. 
liiability  for  injury  by  animals  where  proper  fence  is  lacking. 

Cited  in  Clark  v.  Brown,  18  Wend.  213,  holding  that  fence  viewers  may  ap- 
praise damage  to  crops  due  to  failure  to  repair  division  fence;  Griffin  v.  Martin, 
7  Barb.  297,  denying  trespass  for  entry  of  cattle  from  adjoining  land  through 
plaintiff's  defective  fence  into  his  close;  Lawrence  v.  Combs,  37  N.  H.  331,  72  A. 
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D.  332,  denying  recovery  in  trespass  for  third  person's  cattle  breaking  through 
fence  of  adjoining  landowner;  Canefox  v.  Crenshaw,  24  Mo.  199,  69  A.  D.  427, 
holding  that  where  wild  bull  breaks  into  close,  he  may  be  killed  if  necessary, 
though  close  be  not  fenced  according  to  statute;  Tonawanda  R.  Co.  t.  Munger,  5 
Denio,  255,  49  A.  D.  239,  upholding  trespass  by  railroad  for  entry  of  cattle  on  its 
right  of  way  although  no  fence  had  been  erected;  Wood  v.  Snider,  187  N.  Y.  28,  12 
L.R.A.(NJS.)  912,  79  N.  E.  858,  upholding  trespass  for  entry  of  cattle  from  high- 
way across  intervening  unfenced  field  into  plaintiff's  close  also  unfenced. 

Cited  in  reference  notes  in  49  A.  S.  R.  745,  on  liability  of  owner  of  animals  for 
their  trespasses;  34  A.  D.  80,  on  effect  of  failure  to  maintain  fence  on  right  to 
distrain;  25  A.  D.  06,  on  remedy  where  cattle  do  damage  on  another's  lands. 

Cited  in  notes  in  49  A.  D.  249,  on  common-law  rule  as  to  liability  for  tres- 
passes of  animals;  4  L.R.A.  840,  on  liability  for  damage  by  trespassing  animals; 
22  L.R.A.  58,  on  liability  of  owner  for  injury  by  trespassing  stock;  49  A.  D.  251, 
253,  254,  on  liability  for  trespass  by  animals  as  affected  by  duty  to  maintain 
fences. 

—  For  injury  to  animal. 

Cited  in  Jackson  v.  Rutland  &  B.  R.  Co.  25  Vt.  150,  60  A.  D.  246,  denying  rail- 
road's liability  for  killing  animal  straying  on  its  tracks  though  it  failed  to  erect 
fence;  Terry  v.  New  York  C.  R,  Co.  22  Barb.  574,  denying  railroad's  liability  for 
killing  horse  which  strayed  on  track  from  adjoining  close  through  hole  in  fence 
burned  by  company's  engine;  Brooks  v.  New  York  &  E.  R.  Co.  13  Barb.  594,  deny- 
ing recovery  for  cattle  killed  on  railroad  which  strayed  thereon  from  intervening 
close  through  open  gate,  though  company  did  not  fence  in  other  places. 
Rights  in  highway. 

Cited  in  People  v.  Foss,  80  Mich.  559,  20  A.  S.  R.  532,  8  L.R.A.  472,  45  N.  W. 
480,  upholding  trespass  by  owner  of  fee  against  one  taking  grass  from  roadside; 
Woodruff  V.  Neal,  28  Conn.  165,  holding  that  owner  of  land  bounded  by  highway 
has  exclusive  right  to  herbage  therein ;  Blashfield  v.  Empire  State  Teleph.  &  Teleg. 
Co.  18  N.  Y.  Supp.  250,  holding  erection  of  telephone  line  along  roadside  to  be 
additional  burden;  Harrison  v.  Brown,  5  Wis.  27,  holding  that  public  have  no 
right  to  pasture  highway;  Caulkins  v.  Mathews,  5  Kan.  191,  on  right  of  cattle  in 
highway;  Seeley  v.  Peters,  10  111.  180  (dissenting  opinion),  on  ownership  of 
products  of  highway. 

—  In  railroad's  right  of  way. 

Cited  in  Williams  v.  Michigan  C.  R.  Co.  2  Mich.  259,  55  A.  D.  59,  holding  that 
township  has  no  authority  to  confer  upon  individuals  right  to  grace  cattle  on  rail* 
road  company's  road. 
Use  of  memoranda  by  witnesses. 

Cited  in  reference  notes  in  48  A.  S.  R.  296,  52  A.  S.  R.  159,— on  refreshing  ol 
witness's  memory;  49  A.  D.  46,  on  use  by  witness  of  memoranda  to  refresh 
memory;  11  A.  S.  R.  637,  on  right  of  witness  to  use  memorandum  to  refresh 
memory;  29  A.  D.  443,  as  to  when  memoranda  may  be  used  to  refresh  witness's 
memory. 

Cited  in  note  in  20  L.  ed.  U.  S.  895,  on  use  of  memoranda  to  refresh  memory  of 
witnesses. 

Validity  of  statute  allowing  animals  to  run  at  large. 

Cited  in  Hardenburgh  v.  Lockwood,  25  Barb.  9,  upholding  validity  of  ststnte 
authorizing  town  electors  to  regulate  matter  of  cattle  going  at  large;  Haigh  v. 
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Bell,  41  W.  Va.  19,  31  L.R.A.  131,  23  S.  E.  666,  holding  act  making  it  unlawful 
to  allow  hogs  to  run  at  large  proper  exercise  of  police  power. 

aO  AM.  DEC.  683,  JACKSON  t.  RICE,  3  WEND.  180. 
Orantor's  competency  to  prove  deed. 

Cited  in  Harris  v.  Fletcher,  10  N.  H.  20,  holding  grantor  incompetent  witness 
to  prove  validity  of  title  where  the  title  he  conveyed  is  in  dispute. 

Cited  in  reference  note  in  40  A.  D.  109,  on  grantor  as  a  witness. 
Proof  of  deed  by  copj  of  record. 

Cited  in  Briggs  ▼.  Henderson,  49  Mo.  631,  upholding  admission  of  copy  of 
record  of  deed  proved  to  have  been  lost;  Hancock  v.  Tram  Lumber  Co.  65  Tex. 
225,  holding  certified  copy  of  recorded  deed  to  be  admissible  to  prove  deed  if 
original  cannot  be  found;  Wendell  v.  Abbott,  43  N.  H.  68,  holding  office  copy  of 
deed  not  authorized  to  be  recorded  incompetent  to  show  existence  of  original  deed. 

Cited  in  reference  notes  in  42  A.  D.  254,  on  admissibility  in  evidence  of  record 
copy  of  deed  not  required  to  be  recorded;  124  A.  S.  R.  187,  on  admissibility  of 
exemplification  of  record  in  one  county  of  deed  conveying  land  in  two  counties,  in 
ejectment  for  land  lying  in  the  other  county. 
Sufficiency  of  foundation  for  admission  of  deposition. 

Cited  in  Boise  v.  Atchison,  T.  &  S.  F.  R.  Co.  6  Okla.  243,  51  Pac.  662,  denying 
admissibility  of  wife's  deposition  where  six  days  before  trial  she  was  caring  for 
husband  and  no  other  reason  appeared  for  her  not  being  at  trial ;  Fry  v.  Bennett, 
1  Abb.  Pr.  289,  4  Duer,  247,  holding  evidence  that  wife  said  husband  had  gone  to 
Cincinnati  insufficient  ground  for  admitting  his  deposition. 

Cited  in  reference  notes  in  29  A.  D.  567 ;  61  A.  S.  R.  816, — on  admissibility  of 
deposition  in  evidence;  47  A.  S.  R.  622,  on  admissibility  of  deposition  as  affected 
by  ability  of  witness  to  attend  court;  51  A.  D.  210;  40  A.  S.  R.  894, — on  admissi- 
bility of  deposition  without  proof  that  witness  could  not  attend. 
Burden  of  proving  breach  of  warranty. 

Cited  in  Beddoe  v.  Wadsworth,  21  Wend.  120;  Blydenburgh  v.  Cotheal,  1  Duer, 
176, — holding  that  in  order  to  sustain  action  for  breach  of  covenant  of  warranty 
in  deed,  actual  ouster  must  be  averred  and  proved. 

20  AM.  DBO.  686,  PUTNAM  t.  MAN,  3  WSND.  202. 
By  whom  process  may  be  served. 

Cited  in  reference  notes  in  49  A.  D.  379,  on  interest  of  officer  as  disqualification 
to  serve  process;  55  A.  D.  427,  on  issuance  of  process  to  coroner  where  sheriff  is  a 
party. 

Cited  in  note  in  61  A.  S.  R.  487,  on  persons  by  whom  service  of  process  may  be 
made. 
—  By  party. 

Cited  in  Barker  v.  Remick,  43  N.  H.  235,  denying  sheriff's  right  to  serve  process 
where  he  is  party,  but  not  disqualifying  him  because  he  is  interested;  McLeod  v. 
Harper,  43  Miss.  42,  denying  sheriff's  right  to  serve  process  in  suit  in  which  he  is 
party  or  is  interested. 

Distinguished  in  Warring  v.  Keeler,  11  Misc.  451,  33  N.  Y.  Supp.  415,  24  N.  Y. 
Civ.  Proc.  Rep.  7,  denying  plaintiff's  right  to  serve  process  in  his  own  action  under 
ihe  Code;  Smith  v.  Burliss,  23  Misc.  544,  52  N.  Y.  Supp.  841,  28  N.  Y.  Civ.  Proc. 
Rep.  89,  denying  right  of  party  to  serve  process  even  though  he  be  constable, 
under  Code. 

Am.  Dec.  Vol.  IH.— 60. 
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Denied  in  Morton  v.  Crane,  39  Mich.  526,  denying  constable's  right  to  aenre  snm- 
mons  in  action  in  which  he  is  plaintiff. 
Conclusiveness  of  return  to  writ. 

Cited  in  Black's  Ca^,  4  Abb.  Pr.  162,  4  Bradf.  174;  New  York  A  E.  R.  Co.  t. 
Purdy,  18  Barb.  674;  Haughey  v.  Wilson,  1  Hilt.  269;  Sperling  v.  Levy,  1  Daly, 
95, — denying  right  to  question  sheriff's  return  collaterally;  Von  Roy  v.  Blacknuui, 
3  Woods,  98,  Fed.  Cas.  No.  16,997,  holding  officer's  return  conclusive  upon  the 
parties;  Jeffries  v.  Wright,  61  Mo.  216,  denying  right  to  traverse  sherifl^s  return 
in  proceedings  in  scire  facias  to  revive  judgment;  Columbia  Ins.  Co.  v.  Force,  8 
How.  Pr.  365,  holding  that  where  sheriff  verbally  deputed  another,  not  deputy, 
to  serve  process  making  return  that  he  had  served  it,  such  return  is  conclusive 
in  that  suit;  Sperling  v.  Levy,  10  Abb.  Pr.  426,  denying  right  to  question  return 
in  execution  except  on  direct  motion  to  set  it  aside;  Chapman  v.  Fuller,  7  Barb. 
70,  on  right  to  attack  sheriff's  return  collaterally;  Ansonia  Brass  Co.  v.  Conner, 
62  How.  Pr.  272  ( dissenting  opinion ) ,  on  conclusiveness  of  sheriff's  return. 

Doubted  in  Fitch  v.  Devlin,  15  Barb.  47,  granting  reversal  on  appeal  where 
sheriff  served  process  on  party's  son  in  his  absence  and  returned  summons  per- 
sonally served;  Van  Rensselaer  v.  Chadwick,  7  How.  Pr.  297,  holding  sheriff's  re- 
turn of  service  of  process  not  conclusive  on  defendant  and  may  be  disproved  on 
motion  to  set  aside  proceedings;  Allen  v.  Martin,  10  Wend.  300,  25  A.  D.  56i, 
denying  right  to  attack  sheriff's  service  of  writ  of  arrest  collaterally. 

Jurisdiction  of  courts. 

Cited  in  Manning  v.  Johnson,  7  Barb.  467,  holding  that  to  give  justice  of  peice 
jurisdiction  there  must  be  return  showing  personal  service;  Wavel  v.  Wiles,  24 
N.  Y.  635,  holding  that  return  of  summons  with  indorsement  of  due  personal  serf- 
ice  thereof  confers  jurisdiction  on  the  justice;  Hansford  v.  Tate,  61  W.  Va.  207, 
56  S.  E.  372,  holding  that  court  acquire  jurisdiction  where  defendant  is  actually 
served  though  service  is  defective;  Campau  v.  Fairbanks,  1  Mich.  151,  holding  that 
court  acquired  no  jurisdiction  where  sheriff's  return  did  not  show  compliance  with 
statute. 

Cited  in  reference  note  in  22  A.  D.  717,  on  effect  of  want  of  jurisdiction  to  ren- 
der judgment  void. 
Collateral  attack  on  Judgment. 

Cited  in  Whitaker  v.  Merrill,  28  Barb.  526,  denying  right  to  attack  judgment 
and  attachment  collaterally;  Peck  v.  Strauss,  33  Cal.  678,  denying  right  to  at- 
tack judgment  rendered  by  default  collaterally  by  showing  irr^^larity  in  retura 
of  service  of  summons;  Clark  v.  Holmes,  1  Dougl.  (Mich.)  390,  holding  that  juris- 
diction of  justice  of  peace  in  particular  case  may  be  inquired  into  collaterally; 
Russell  V.  Perry,  14  N.  H.  162,  holding  that  judgment  of  inferior  court  of  an- 
other state  may  be  impeached  for  want  of  jurisdiction;  Alabama  &  C.  R.  Co.  ▼. 
Jones,  7  Nat.  Bankr.  Reg.  146,  Fed.  Cas.  No.  127,  holding  record  of  district  court 
showing  that  petition  in  bankruptcy  was  filed  at  certain  time  conclusive. 
Process  as  Jnstlftcatlon. 

Cited  in  reference  note  in  43  A.  D.  765,  on  proeess  regular  on  face  as  justifics- 
tion  of  acts  of  officer  under  it. 

Cited  in  note  in  61  A.  D.  409,  as  to  when  process  is  justification  for  acts  done 
under  it. 
Trespass  where  court  has  Jurisdiction. 

Cited  in  Horton  v.  Auchmoody,  7  Wend.  200,  holding  that  justice  of  peace  hav- 
ing acquired  jurisdiction  is  no  trespasser  for  erroneously  granting  adjournineBt 
and  later  rendering  judgment  in  the  case. 
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20  AM.  DBO.  688,  lilTTLB  T.  BiARTIN,  8  WSND.  218. 
Occupancy  justifying  action  for  use  and  occupation. 

Cited  in  Dwight  v.  Cutler,  3  Mich.  666,  64  A.  D.  106,  holding  beneficial  oc- 
cupancy sufficient  to  raise  implied  promise  to  pay  reasonable  sum  for  same;  Wood 
V.  Wilcox,  1  Denio,  37,  denying  assumpsit  for  use  and  occupation  of  land  where 
lessee  never  went  into  possession  of  premises  under  the  lease  or  agreement;  HofT- 
man  y.  Delihanty,  13  Abb.  Pr.  388,  upholding  action  for  use  and  occupation  of 
land  held  by  lessee  though  not  actually  occupied ;  Pierce  v.  Pierce,  25  Barb.  243, 
holding  vendee  liable  for  use  and  occupation  of  farm  held  under  contract  of  sale 
subject  to  vendor's  right  to  sell  to  another  for  enhanced  price  within  two  years, 
which  was  done;  Kiersted  v.  Orange  &  A.  R.  Co.  1  Hun,  161,  3  Thomp.  A  C.  662, 
holding  lessee's  principals  liable  for  use  and  occupation  of  premises  leased  by 
agent  and  later  occupied  by  principals;  Isaacs  v.  Minkofsky,  29  Misc.  347,  60  N. 
Y.  Supp.  506,  upholding  action  for  use  and  occupation  of  shed  occupied  under 
agreement  to  lease  but  which  was  never  leased. 

Cited  in  reference  notes  in  23  A.  D.  407,  on  assumpsit  for  use  and  occupation; 
70  A.  D.  605,  on  owner's  remedy  where  lessee  occupies  under  void  agreement, 
with  his  consent. 

Cited  in  notes  in  46  A.  D.  290,  on  action  for  use  and  occupation;  26  L.R.A.  801, 
on  compensation  for  use  and  occupation  of  tenants  where  lease  is  invalid  under 
statute  of  frauds. 

—  Effect  of  taking  key. 

Cited  in  Hall  v.  Western  Transp.  Co.  34  N.  Y.  284,  upholding  action  for  use  and 
occupation  of  bam  under  agreement  for  three  years  lease  where  lessee  did  not 
actually  occupy  but  kept  the  key;  Seaman  v.  Ward,  1  Hilt.  52,  upholding  action 
for  use  and  occupation  where  key  to  premises  was  delivered  and  accepted  by 
lessee;  Levy  v.  Long  Island  Brewery,  26  Misc.  410,  56  N.  Y.  Supp.  242,  holding 
that  receipt  of  key  by  corporation  without  its  solicitation,  raises  no  presumption 
of  tenancy. 
Rights  under  Instrument  within  statute  of  frauds. 

Cited  in  Marr  v.  Ray,  50  111.  App.  415,  holding  that  though  lease  be  void 
as  within  statute  of  frauds,  for  all  purposes  except  duration  of  term,  it  will 
regulate  character  of  occupancy;  Holbrook  v.  Armstrong,  10  Me,  31,  granting  re- 
covery on  general  counts  for  reasonable  worth  of  cattle  though  agreement  under 
which  cows  were  held  was  within  statute  of  frauds. 

Distinguished  in  Delano  v.  Montague,  4  Cush.  42,  holding  parol  agreement  to 
renew  lease  for  years  for  another  year  on  like  conditions  within  statute  of  frauds 
and  unenforceable. 

—  Agreement  not  to  be  performed  within  year. 

Cited  in  Pierce  v.  Paine,  28  Vt.  34,  on  recovery  on  common  counts  where  con- 
sideration has  been  given  but  contract  is  not  to  be  performed  within  year. 

Estoppel  of  tenant. 

Cited  in  note  in  89  A.  S.  R.  68,  on  estoppel  of  tenant  holding  under  lease  to  deny 
landlord's  title. 

20  AM.  DEC.  690,  JACKSON  v.  McKENNY,  8  WEND.  288. 
Construction  and  effect  of  cotemporaneous  Instruments. 

Cited  in  Schott  v.  Burton,  13  Barb.  173;  Bailey  v.  Hannibal  &  St.  J.  R.  Co.  17 
Wall.  96,  21  L.  ed.  611, — on  construction  of  instruments  executed  simultaneously; 
MacDonald  v.  Wolff,  40  Mo.  App.  302,  holding  that  where  several  instruments  are 
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executed  at  same  time  for  same  common  purpose,  in  relation  to  same  subject- 
matter,  they  will  be  construed  as  one  contract;  Bronson  v.  Green,  Walk.  Ch. 
(Mich.)  56,  holding  that  several  contracts  executed  by  same  parties  at  same  time 
and  relating  to  same  subject-matter  will  be  construed  together;  Sutton  t.  Beck* 
with,  68  Mich.  303,  13  A.  S.  R.  344,  36  N.  W.  79,  holding  agreement  forming  real 
eonsideration  for  note  executed  at  same  time  as  note  to  be  performed  before  ma- 
turity, part  of  transaction;  Sise  y.  Rockingham  €k>.  62  N.  H.  441,  holding  that 
in  agreement  to  sell  two  lots  of  coal,  proposal  to  sell  first  at  so  much  per  2^40 
pounds  is  evidence  that  same  standard  was  intended  for  second  lot;  Thomas  t. 
Austin,  4  Barb.  265,  holding  that  receipt  for  payment  upon  contract  may  be  con- 
tradicted by  other  papers  executed  simultaneously  with  contract  and  receipt  form- 
ing part  of  same  transaction;  Hanford  v.  Rogers,  11  Barb.  18,  holding  assignment 
of  bond  and  guaranty  thereof  at  same  time  to  be  one  contract  allowing  recovery 
upon  guaranty  though  no  consideration  was  expressed. 

Cited  in  reference  notes  in  23  A.  D.  364;  24  A.  D.  222;  34  A.  D.  685, — on  con- 
struing together  different  instruments  executed  at  the  same  time;  47  A.  D.  337; 
13  A.  S.  R.  351,— on  construing  together  instruments  executed  at  same  time  be- 
tween same  persons  relating  to  same  subject-matter. 

Cited  in  notes  in  3  L.R.A.  579,  on  construing  together  separate  instruments  as 
one  agreement;  6  L.R.A.  499,  on  construing  together  several  instruments  made 
at  same  time  and  relating  to  same  subject-matter. 

Distinguished  in  Mott  v.  Richtmyer,  57  N.  Y.  49,  holding  that  instruments 
executed  sixteen  and  four  days  apart  respectively  by  same  parties  relating  to  same 
realty  were  not  so  cotemporaneous  as  to  be  construed  together;  Beatie  v.  Butler, 

21  Mo.  313,  64  A.  D.  234,  holding  that  rights  of  purchaser  at  mortgage  sale  under 
power  in  mortgage  are  unaffected  by  unrecorded  agreement  executed  at  date  of 
mortgage  extending  time  of  payment. 

—  Deed  and  other  instrument  generally. 

Cited  in  Strong  v.  Brewer,  17  Ala.  706,  holding  that  deed  to  son  and  bond 
executed  by  son  on  same  day  giving  father  life  use  of  property  deeded,  will  be 
construed  together;  Wildman  v.  Taylor,  4  Ben.  42,  Fed.  Cas.  No.  17,654,  holding 
that  deed  to  part  of  certain  property  with  lease  of  balance  to  same  party  executed 
at  same  time,  would  be  construed  together;  McCreary  v.  Qewinner,  103  Ga.  528, 
29  S.  E.  960,  holding  that  instrument  explaining  that  deed  was  made  to  husband 
for  daughter's  benefit  must  be  construed  in  connection  with  deed  thus  giving 
daughter  equitable  interest;  Cloves  v.  Sweetser,  4  Cush.  403,  holding  that  deed  to 
certain  property  together  with  lease  executed  by  grantee  at  same  time  concerning 
same  property  will  be  construed  together  to  determine  nature  of  contract. 

—  Two  deeds. 

Cited  in  Protestant  Reformed  Dutch  Church  v.  Bogardus,  5  Hun,  304,  holding 
that  deed  of  premises  to  church  and  cotemporaneous  deed  by  church  to  vendor  giv- 
ing right  of  way  across  church  lot  must  be  read  together;  Cornell  v.  Todd,  2  Denio, 
130,  holding  that  two  deeds  to  adjoining  parcels  of  land  executed  on  same  day  be- 
tween same  parties  but  neither  mentioned  other,  one  containing  an  exception  which 
other  did  not,  will  not  be  taken  together. 
-Purchase  money,  note,  or  mortgage  and  other  Instrument. 

Cited  in  Duncan  v.  Charles,  5  III.  561,  holding  that  note  for  purchase  price  of 
property  and  bond  for  conveyance  of  same  executed  on  same  day  are  one  contract; 
Howards  v.  Davis,  6  Tex.  174,  holding  that  notes  given  for  purchase  money  of 
land  secured  by  mortgage  executed  simultaneously  with  notes  and  deed  will  all  be 
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taken  as  one  transaction;  Moring  ▼.  Dickerson,  85  N.  C.  466;  Kennedy  y.  Bab- 
oock,  19  Misc.  87,  43  N.  Y.  Supp.  832;  Dusenbury  v.  Hulbert,  59  N.  Y.  541 ;  Dunlap 
V.  Wright,  11  Tex.  597,  62  A.  D.  506;  Scott  v.  Warren,  21  Ga.  408,— holding  that 
wliere  vendee  of  land  gives  back  mortgage  at  same  time  to  secure  purchase  price 
they  are  considered  parts  of  same  contract,  the  lien  attaching  immediately; 
Bradley  v.  Byran,  43  N.  J.  £q.  396,  3  Atl.  349,  holding  purchase  money  mortgage 
given  at  same  time  deed  was  executed  to  be  superior  to  judgment  against  vendor; 
Pope  V.  Mead,  99  N.  Y.  201,  1  N.  £.  671,  holding  purchase  money  mortgage  on 
land  subject  to  widow's  dower  to  be  prior  lien  as  against  former  judgment;  Boies 
V.  Benham,  127  N.  Y.  620,  14  L.R.A.  55,  28  N.  £.  657,  holding  mortgage  to  secure 
balance  of  purchase  price  to  be  superior  lien  to  mortgage  to  third  party  to  secure 
money  borrowed  to  make  cash  payment;  Barber  v.  Cary,  11  Barb.  549,  holding 
that  where  two  purchase  money  mortgages  were  executed  at  same  time  the  holder 
of  the  second  is  entitled  to  have  his  mortgage  paid  from  surplus  of  sale  under  first. 
Deed  taking  effect  in  fntnre. 

Cited  in  Planters'  Bank  v.  Davis,  31  Ala.  626,  holding  that  deed  in  fee  from 
mother  to  daughter  with  stipulation  by  daughter  that  mother  shall  enjoy  same 
for  life,  gives  mother  life  estate  with  remainder  to  daughter;  Casey  v.  Buttolph, 
12  Barb.  637,  upholding  deed  of  land  to  son  possession  to  be  taken  at  grantor *s 
death;  Rogers  v.  Eagle  Fire  Co.  9  Wend.  611,  upholding  deed  of  bargain  and 
sale,  grantor  to  remain  in  possession  during  life  with  right  to  use,  possession  to  be 
given  at  his  death;  Gullett  ▼.  Lamberton,  6  Ark.  109,  upholding  absolute  deed  of 
slave  witli  reservation  of  life  use  in  grantor;  Trafton  v.  Hawes,  102  Mass.  533, 
3  A.  R.  494,  upholding  deed  of  land  to  take  effect  at  grantor's  death  notwith- 
standing absence  of  relationship  between  parties. 

Cited  in  reference  note  in  41  A.  D.  714,  on  conveyance  of  estate  to  take  effect 
in  future. 
Covenant  to  stand  seised. 

Cited  in  Wall  v.  Wall,  30  Miss.  91,  64  A.  D.  147,  upholding  voluntary  deed  of 
land  to  brothers  and  sisters  to  take  effect  after  grantor's  death  as  covenant  to 
stand  seised  r  Bell  v.  Scammon,  15  N.  H.  381,  41  A.  D.  706,  upholding  grant  of 
freehold  in  futuro  in  consideration  of  love  and  good  will  as  covenant  to  stand 
seised. 

Cited  in  reference  notes  in  44  A.  D.  73,  on  what  construed  as  covenant  to  stand 
seised  to  future  use;  41  A.  D.  714,  as  to  when  covenant  to  stand  seised  is  good  as 
a  deed ;  33  A.  D.  749,  on  consideration  of  covenant  to  stand  seised  to  uses. 
Absolnte  deed  as  mortgage. 

Cited  in  note  in  23  A.  D.  727,  on  absolute  deed  and  agreement  to  reconvey  as  a 
mortgage. 
Reserratlons  in  grant  of  land. 

Cited  in  note  in  2  L.R.A.  87,  on  reservations  and  exceptions  in  grant  of  land. 
When  lien  attaches. 

Cited  in  note  in  4  L.R.A.  607,  on  nonattachment  of  lien  where  seisin  is  transi- 
tory. 

20  AM.  DEC.  692,  BURTON  t.  STEWART,  3  WEND.  286. 

Forfeiture  of  right  to  show  fraud. 

Cited  in  Baird  v.  New  York,  96  N.  Y.  567,  holding  that  vendee  accepting  prop- 
erty with  knowledge  of  fraud  waives  right  to  set  it  up  in  action  for  purchase 
price;  Lamereon  v.  Marvin,  8  Barb.  9,  denying  grantee's  right  to  rescind  grant 
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for  fraud  where  he  fails  to  do  so  witliin  reasonable  time;  Lilley  v.  Randall,  3  Colo. 
298,  holding  that  where  party  elects  to  affirm  contract  voidable  for  fraud  his  right 
to  rescind  is  extinguished. 

Cited  in  note  in  18  A.  D.  623,  on  estoppel  to  attacL  conveyance  as  fraudulent. 
Failure  of  consideration  as  defense. 

Cited  in  Wheat  v.  Dotson,  12  Ark.  699,  holding  that  defense  of  failure  of  con- 
sideration may  be  set  up  to  action  on  note  as  in  other  actions;  Lewis  v.  Wilson,  1 
Edw.  Ch.  306,  holding  that  in  either  law  or  equity  in  suit  for  purchase  price  or 
on  note  given  therefor,  vendee  may  set  up  fraud  showing  failure  of  consideration; 
Jones  V.  Swan,  6  Wend.  589,  on  right  to  give  evidence  of  total  failure  of  considera- 
tion for  notes  under  general  issue ;  Granklin  v.  Ezell,  I  Snoed,  497,  holding  plea  of 
fraud  in  that  slave  was  worthless  if  established,  complete  defense  to  action  on 
note  for  purchase  price. 

Cited  in  note  in  25  A.  D.  393,  on  failure  or  want  of  consideration  of  note  as 
defense. 
Relief  from  contract  because  of  fraud. 

Cited  in  reference  note  in  82  A,  S.  R.  299,  on  rescission  of  sale  for  fraud. 

Cited  in  notes  in  8  L.RJ^.  476,  on  relief  from  contract  obtained  by  fraud; 
9  L.R.A.  607,  on  rights  of  defrauded  party  to  rescind  contract. 
—Duty  to  restore  benefits  generally. 

Cited  in  reference  notes  in  44  A.  S.  R.  596,  on  restoration  of  benefits  received  as 
prerequisite  to  rescission;  103  A.  S.  R.  59,  on  return  of  property  as  prerequisite 
to  vendor's  rescission  of  contract. 

Cited  in  notes  in  74  A.  D.  661,  on  rule  that  party  rescinding  contract  must  do 
equity;  50  A.  D.  674,  on  return  of  purchase  money  or  of  placing  the  other  party 
in  statu  quo  as  prerequisite  to  rescission  by  vendor. 
—  Vendee's  right  generally  to  retain  property  and  avoid  sale. 

Cited  in  Kneedler  v.  Stembergh,  10  How.  Pr.  67 ;  Pittsburgh  &  N.  Tump.  Road 
Co.  V.  Com.  2  Watts,  433;  Pearsoll  v.  Chapin,  44  Pa.  9;  Johnson  v.  McLane,  7 
Blackf.  501,  43  A.  D.  102, — denying  vendor's  right  to  rescind  contract  voidable  for 
fraud  while  he  retains  consideration ;  Gifford  v.  Carvill,  29  Cal.  589,  denying  right 
to  resist  payment  of  note  on  ground  of  fraudulent  representations  unless  vendee 
offers  to  rescind  and  return  property;  Pulsifer  v.  Hotchkiss,  12  Conn.  234,  denying 
right  to  show  partial  failure  of  consideration  of  note  given  for  patent  right,  due 
to  fraud,  where  vendee  failed  to  repudiate  contract;  Cowen  v.  Harrington,  5 
Idaho,  329,  48  Pac.  1059,  denying  vendee's  right  to  avoid  payment  of  note  given 
for  property,  voidable  for  fraud  without  offering  to  surrender  property;  Quintard 
v.  Newton,  5  Robt.  72,  denying  vendee's  right  to  recover  difference  between  value 
of  horse  and  purchase  price  because  of  fraudulent  concealment  of  disease  where  no 
restoration  was  made;  Bishop  v.  Stewart,  13  Nev.  25,  denying  vendee's  right  to 
rescind  contract  and  retain  consideration;  Henninger  v.  Heald,  52  N.  J.  Eq.  431, 
29  Atl.  190,  holding  that  one  wishing  to  rescind  contract  for  fraud  must  retain 
possession  of  property  in  order  to  restore  same  before  filing  bill ;  Kelley  v.  Owens, 
120  Cal.  502,  47  Pac.  369,  holding  that  in  action  to  rescind  sale  of  land  paid  for  in 
stock,  for  fraud,  stock  if  of  any  value,  must  be  restored;  Dill  v.  Camp,  22  Ala. 
249,  holding  that  party  wishing  to  rescind  contract  must  within  reasonable  time 
return  property ;  Barker  v.  Northern  P.  R.  Co.  65  Fed.  460 ;  Drohan  v.  Lake  Shore 
A  M.  S.  R.  Co.  162  Mass.  436,  38  N.  E.  1116;  Hill  v.  Northern  P.  R,  Co.  51  C.  C. 
A.  544,  113  Fed.  914, — denying  right  to  rescind  contract  releasing  railroad  from 
liability  for  injuries,  on  ground  of  fraud,  unless  money  received  thereunder  be  n- 
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turned ;  Lyons  ▼.  Allen,  1 1  App.  D.  C.  543,  denying  right  to  rescind  release  of  claim 
for  damages  on  ground  of  fraud  unless  money  received  thereunder  be  restored; 
Barnett  v.  Stanton,  2  Ala.  181,  on  necessity  for  return  of  property  to  entitle  one  to 
«et  up  fraud  as  defense  to  action  on  note;  Lemay  ▼.  Bibeau,  2  Minn.  291,  Gil. 
251,  on  necessity  for  restoring  property  in  case  of  rescission  of  contract;  Sumner 
T.  Gray,  4  Ark.  467,  38  A.  D.  39,  denying  vendee's  right  to  retain  possession  of 
chattels  and  refuse  to  pay  purchase  price  because  title  is  in  another. 

Cited  in  reference  notes  in  43  A.  D.  106,  on  vendee's  right  to  retain  property  and 
avoid  sale;  56  A.  D.  563,  on  right  of  vendee  in  fraudulent  sale  to  retain  property 
and  treat  sale  as  void. 

Cited  in  notes  in  40  A.  D.  330,  as  to  whether  goods  must  be  returned  or  tendered 
to  obtain  right  to  recoup  on  action  for  price;  4  L.R.A.(N.S.)   1169,  on  buyer's 
right  to  retain  goods  and  defeat  action  for  price  on  discovering  that  they  do  not 
comply  with  requirements  of  contract. 
^-BfTect  of  worthlessness  of  property. 

Cited  in  Jemison  v.  Woodruff,  34  Ala.  143,  denying  right  to  abate  part  of  pur- 
chase price  on  ground  of  fraud  where  vendee  retains  article  without  offering  to 
rescind  unless  article  is  valueless;  Hancoclc  v.  Tucker,  8  Fla.  435,  holding  that 
where  property  is  of  no  value  it  need  not  be  returned  to  permit  setting  up  fraud 
as  defense  to  purchase  price. 

Distinguished  in  Morehead  v.  Gayle,  2  Stew,  ft  P.    (Ala.)    224,  holding  that 
breach  of  soundness  of  slave  is  perfect  defense  to  action  on  note  for  purchase  price, 
though  slave  was  not  returned,  where  he  died  before  reasonable  time  had  expired 
ior  return. 
E^vldeIlce  in  mitigation  of  damages. 

Cited  in  McAlpin  v.  Lee,  12  Conn.  129,  30  A.  D.  609,  holding  that  vendees  in 
action  for  purchase  price  of  goods  of  inferior  quality  may  have  reduction  price 
corresponding  to  difference  in  value;  Harrington  v.  Stratton,  39  Mass.  510,  allow- 
ing maker  of  note  for  price  of  goods  to  show  fraud  in  suit  thereon  in  mitigation 
of  damages,  though  goods  be  not  returned;  M'Allister  v.  Reab,  4  Wend.  483,  al- 
lowing vendee  to  give  evidence  of  breach  of  warranty  in  assumpsit  for  price  of 
article  although  article  sold  be  not  returned;  Reab  v.  McAlister,  8  Wend.  109, 
holding  that  vendee  may  show  breach  of  warranty  in  sale  of  goods  in  mitigation 
of  vendor's  claim  for  price;  Murden  v.  Priment,  1  Hilt.  75,  on  right  to  set  up 
fraud  by  vendor  in  mitigation  of  recovery  of  purchase  price. 

Cited  in  reference  note  in  30  A.  D.  611,  on  mitigation  of  damages  in  action  for 
price  of  goods. 
—  Notice  of. 

Cited  in  People  ex  rel.  Fleming  v.  Niagara,  12  Wend.  246 ;  Norton  v.  Rocker,  I 
Pinney  (Wis.)   196,  Burnett  (Wis.)  33;  Eldridge  v.  Mather,  2  N.  Y.  157, — deny- 
ing right  to  show  partial  failure  of  consideration  for  notes  where  there  was  no 
notice  that  such  evidence  was  to  be  given. 
^Slmployer's  showing  employee's  failure  to  perform. 

Cited  in  Blodgett  v.  Berlin  Mills  Co.  52  N.  H.  215,  5  Phila.  Legal  Gaz.  281, 
holding  that  employer  may  show  employee's  failure  of  performance  as  defense 
pro  tanto  to  action  for  wages. 
Remedies  for  breacli  of  duty. 

Cited  in  Sonnesyn  v.  Akin,  14  N.  D.  248,  104  N.  W.  1026;  Buena  Vista  Fruit  A 
Vineyard  Co.  v.  Tuohy,  107  Cal.  243,  40  Pac.  386, — holding  party  defrauded  may 
rescind  and  restore  property  or  affirm  and  sue  for  damages  for  fraud ;  Wainwright 
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y.  Weske,  82  Cal.  193,  23  Pac.  12,  on  reacission  of  contract  for  fraudulent  repre- 
sentations; Collins  V.  Townsend,  68  Cal.  608  (dissenting  opinion),  on  rescission  of 
contract  for  fraud;  Chicago,  St.  P.  A  K.  C.  R.  Co.  v.  Pierce,  12  C.  C.  A.  110,  24 
U.  S.  App.  331,  64  Fed.  293,  on  disafiarmance  of  contract;  Tallmadge  ▼.  Wallis,  26 
Wend.  107,  denying  vendee's  right  to  plead  want  of  seisin  in  vendor  to  defeat  re- 
covery of  purchase  price  if  he  acquires  any  title. 
—  Recoupment. 

Cited  in  Batterman  v.  Pierce,  3  Hill,  171,  allowing  vendee  to  recoup  in  action  on 
note  for  price  of  wood,  for  destruction  of  wood  by  fire  for  which  vendor  agreed  to 
indemnify  him;  Byrne  v.  Weeks,  7  Bosw.  372,  on  acceptance  of  part  of  goods  as 
afi'ecting  right  to  recoup  for  failure  to  deliver  balance. 

Cited  in  note  in  40  A.  D.  329,  on  right  to  recoupment  for  fraud  or  breach  of 
contract  on-' sale  of  chattel. 
Parol  contemporaneous  agreement  as  to  written  contract. 

Cited  in  Weaver  v.  Fletcher,  27  Ark.  510,  allowing  admission  of  evidence  of 
parol  contemporaneous  agreement  relating  to  same  subject  as  written  contract 

20  AM.  DEC.  695,  DUNHAM  v.  WYGKOFF,  S  WEND.  280. 
When  replevin  maintainable. 

Cited  in  Haythorn  v.  Rushforth,  19  N.  J.  L.  160,  38  A.  D.  540,  holding  tiiat 
general  or  special  property  in  goods  is  sufficient  to  entitle  one  to  maintain  re- 
plevin; Brock  way  v.  Bur  nap,  16  Barb.  309  (reversing  12  Barb.  347),  upholding 
action  to  recover  possession  of  personalty  though  defendant  has  wrongfully  parted 
with  possession  before  suit;  Hoffman  v.  Markham,  88  Hun,  18,  34  N.  Y.  Supp. 
608,  holding  complaint  alleging  ownership  of  property  wrongfully  taken  by  de- 
fendant who  refuses  to  redeliver  sufficient  to  show  cause  of  action  in  replevin; 
Miller  v.  Adsit,  16  Wend.  335,  upholding  replevin  by  receiptor  of  goods  when  he 
is  bound  to  deliver  by  specific  day;  Beebe  v.  DeBaun,  8  Ark.  510,  holding  right  to 
immediate  possession  to  be  sufficient  to  entitle  one  to  replevin  property. 

Cited  in  reference  notes  in  19  A.  D.  468;  26  A.  D.  689;  40  A.  D.  204;  52  A.  D. 
159, — as  to  when  replevin  lies;  20  A.  D.  606,  on  right  to  maintain  replevin;  79 
A.  D.  488,  on  scope  of  action  of  replevin. 

Cited  in  note  in  80  A.  S.  R.  761,  763,  on  what  property  is  repleviable. 
»  Necessity  of  demand. 

Cited  in  Emerson  v.  Bleakley,  41  How.  Pr.  511,  5  Abb.  Pr.  N.  S.  360,  2  Abb. 
App.  Dec.  22,  holding  that  no  demand  need  be  made  for  personalty  wrongfully 
taken  by  sheriff  from  plaintiff's  agent  in  action  for  its  recovery. 
—  Replevin  of  goods  in  possession  of  officer. 

Cited  in  Wheeler  v.  McFarland,  10  Wend.  318,  holding  that  parties  having  lien 
on  boards  might  replevin  same  where  sheriff  advertised  and  sold  entire  property 
in  them  under  execution  against  owner;  Klee  v.  Grant,  4  Misc.  88,  23  N.  Y.  Supp. 
855,  holding  that  where  goods  in  another's  possession  are  taken  in  attachment, 
owner  may  replevin  them  from  sheriff;  Neff  v.  Thompson,  8  Barb.  213,  upholding 
owner's  right  to  replevin  sheep  where  sheriff  sold  same  by  virtue  of  execution  as 
another's  property;  Allen  v.  Crary,  10  Wend.  349,  25  A.  D.  566;  Marsh  v.  Backus. 
16  Barb.  483, — holding  that  where  plaintiffs  in  attachment  or  execution  direct 
sheriff  to  levy  on  property  which  does  not  belong  to  defendant,  they  are  liable 
in  replevin;  Settles  v.  Bond,  49  Ark.  114,  4  S.  W.  286,  denying  right  to  replevin 
personalty  under  execution  until  claimed  in  manner  provided  by  statute;  Mills 
V.  Pryor,  65  Ark.  214,  45  S.  W.  350,  allowing  tenant  to  replevin  property  seised 
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under  attachment  to  enforce  landlord's  lien,  by  virtue  of  statute;  Keyser  ▼. 
Waterbury,  7  Barb.  650,  3  Code  Rep.  233,  denying  owner's  right  to  replevin  per- 
sonalty held  by  constable  by  virtue  of  attachment;  Lowry  v.  Kinsey,  26  111.  App. 
309,  on  right  to  replevin  goods  held  by  officer  under  attachment;  Rogers  v.  Weir, 
34  N.  Y.  463,  holding  that  principle  in  custodia  legia  of  goods  attached  only  ap- 
plies between  sheriff  and  defendant  in  attachment. 

Annotation  cited  in  Prescott  v.  Starkey,  71  Vt.  118,  41  Atl.  1021,  denying  right 
of  defendant  in  attachment  to  replevin  goods  though  they  be  exempt. 

Cited  in  reference  notes  in  22  A.  D.  467 ;  23  A.  D.  333 ;  28  A.  D.  44 ;  39  A.  D. 
363;  44  A.  D.  780;  80  A.  S.  R.  741, — on  action  for  possession  of  chattels  levied 
upon  under  execution;  88  A.  D.  734,  on  replevin  for  goods  taken  in  execution  or 
attachment;  40  A.  D.  204,  on  replevin  against  officer  for  goods  taken  under  legal 
process;  54  A.  D.  245,  on  replevin  against  sheriff  for  property  taken  on  execution 
from  possession  of  judgment  debtor;  61  A.  D.  141,  as  to  whether  replevin  lies 
for  property  wrongfully  taken  under  legal  process;  91  A.  D.  432,  on  trespass,  trov- 
er, and  replevin  as  concurrent  remedies  for  wrongful  taking  of  goods;  66  A.  S.  R. 
642,  on  replevin  of  property  in  custody  of  law  as  a  contempt. 

Cited  in  note  in  75  A.  D.  646,  on  replevin  by  debtor  whose  exemption  rights  have 
been  disregarded. 

Criticized  in  McLeod  v.  Oates,  30  N.  C.  (8  Ired.  L.)  387,  denying  right  to  re- 
plevin goods  held  by  sheriff  under  execution. 
Wrongful  refusal  to  restore  goods  rightfully  taken. 

Cited  in  Taylor  v.  Jones,  42  N.  H.  25,  holding  person  taking  goods  under  law- 
ful authority  does  not  become  trespasser  a&  initio  by  refusing  to  restore  them 
after  his  authority  is  determined. 
liiability  for  wrongful  levy. 

Cited  in  notes  in  25  A.  D.  568,  on  sheriff's  liability  for  levying  on  goods  of 
stranger;   39  A.  D.  612,  on  sheriff's  liability  for  levying  on  stranger's  goods; 
14  A.  D.  365,  as  to  what  abuse  of  process  constitutes  an  officer  a  trespasser. 
Avowry  in  replevin. 

Cited  in  People  ex  rel.  Lownds  v.  New  York  Common  Pleas,  2  Wend.  644,  hold- 
ing that  avowry  in  replevin  showing  conclusive  bar  to  action  requires  answer. 

20  AM.  DEC.  699,  JACKSON  v.  FRENCH.  8  WEND.  887. 
Privileged  commnnications. 

Cited  in  Brayton  v.  Chase,  3  Wis.  456,  holding  communication  to  nonprofession- 
al person  employed  to  assist  in  trial  before  justice  not  privileged. 

Cited  in  reference  note  in  83  A.  D.  118,  on  privileged  communications. 
*— With  attorney's  cleric. 

Cited  in  Sibley  v.  Waffle,  16  N.  Y.  180,  holding  communications  made  by  client 
to  attorney's  clerk  privileged. 
—  With  attorney  generally. 

Cited  in  People  ex  rel.  Shufeldt  v.  Barker,  56  111.  299 ;  Landsberger  ▼.  Gorham^ 
5  Cal.  450, — denying  right  to  compel  counselor,  solicitor,  or  attorney  of  party  to 
disclose  confidential  communication;  Butler  v.  Fayerweather,  33  C.  C.  A.  625,  63 
U.  S.  App.  120,  91  Fed.  458,  holding  that  attorney  cannot  be  compelled  to  testify 
to  contents  of  codicil  prepared  by  him  and  published  by  client  but  destroyed  by 
third  party  attorney  not  having  attested  codicil;  Re  Boone,  83  Fed.  944,  holding 
that  attorney  must  not  use  knowledge  acquired  in  professional  capacity  as  against 
former  client. 
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Cited  in  reference  notes  in  22  A.  D.  410,  on  privileged  communications  to  at- 
torney; 54  A.  D.  736,  on  privileged  communications  between  attorney  and  client. 

Cited  in  notes  in  25  A.  D.  420;  66  A,  S.  R.  224,— on  privileged  communica- 
tions to  attorney ;  36  A.  R.  632,  on  communications  by  client  to  attorney  as  privi- 
leged; 6  L.R.A.  482,  on  exceptions  to  privilege  of  communications  between  attor- 
ney and  client. 
-—In  another's  presence. 

Cited  in  Goddard  v.  Gardner,  28  Conn.  172;  State  v.  Sterrett,  68  Iowa,  76,  25 
N.  W.  936;  Tyler  v.  Hall,  106  Mo.  313,  27  A.  S.  R.  327,  17  S.  W.  319;  Basye  v. 
State,  45  Neb.  261,  63  N.  W.  811;  People  v.  Buchanan,  145  N.  Y.  1,  39  N.  E.  846, 
9  N.  Y.  Crim.  Rep.  428, — 'holding  that  protection  extended  by  statute  to  commu- 
nication with  attorneys  does  not  apply  where  same  is  made  in  another's  presence; 
Probst's  Appeal,  163  Pa.  423,  30  Atl.  226,  36  W.  N.  C.  401 ;  Brown  v.  Moosic  Moun- 
tain  Coal  Co.  211  Pa.  579,  61  Atl.  76, — ^holding  that  where  two  employ  same  at- 
torney in  same  business,  communications  by  them  in  relation  to  said  business  are 
not  privileged  inter  sese;  Ship's  Estate,  25  Pittsb.  L.  J.  N.  S.  186,  holding  where 
three  persons  left  out  of  will  contest,  same  attorney  employed  by  them  may  testify 
in  action  by  one  for  his  share,  that  such  person  was  contestant. 

Cited  in  reference  note  in  83  A.  D.  118,  on  privilege  of  persons  present  when 
communication  made  to  counsel  from  disclosing  it. 

Cited  in  note  in  66  A.  S.  R.  240,  on  persons  to  whom  privilege  of  confidential 
•communications  to  attorney  extends. 
What  is  adverse  possession. 

Cited  in  Farrar  v.  Fessenden,  39  N.  H.  268;  Grant  v.  Fowler,  39  N.  H.  101,— 
holding  that  continued  and  open  possession  of  land  under  claim  of  title  for  twen- 
ty years  gives  good  title;  Doe  ex  dem.  Kennedy  v.  Townsley,  16  Ala.  239,  holding 
that  to  acquire  title  by  running  of  statute  of  limitations,  possession  must  be  un- 
der adverse  claim. 
Necessity  for  notice  to  tenant  to  quit. 

Cited  in  Herrell  v.  Sizeland,  81  111.  457,  holding  notice  to  quit  unnecessary  where 
tenant  repudiates  tenancy  and  claims  the  fee;  Amick  v.  Brubaker,  101  Mo.  473, 
14  S.  W.  627,  holding  that  w^ere  tenant  at  will  sets  up  claim  as  owner,  land- 
lord may  treat  tenancy  as  terminated  without  notice ;  Emerick  v.  Tavener,  9  Gratt. 
220,  58  A.  D.  217,  holding  that  where  tenant  had  disclaimed  to  hold  as  such,  de- 
priving himself  of  notice  to  quit,  landlord  might  proceed  against  both  tenant  and 
under  tenant  without  notice;  Ingraham  v.  Baldwin,  9  N.  Y.  45,  on  necessity  for 
notice  to  quit  where  tenant  has  repudiated  his  landlord's  title. 

Cited  in  reference  notes  in  25  A.  D.  708,  on  necessity  of  notice  to  quit  before 
bringing  ejectment;  27  A.  D.  466,  on  necessity  of  notice  to  quit  when  tenant 
disclaims  landlord*s  title  and  refuses  to  pay  rent. 

Cited  in  notes  in  42  A.  D.  134,  on  effect  of  disclaimer  of  lessor's  title  on  neces- 
sity of  giving  notice  to  quit;  15  E.  R.  C.  656,  on  necessity  of  notice  to  tenant  to 
quit  where  he  disclaims  to  hold  under  landlord. 

20  AM.  DEC.  702,  HOIiLEY  v.  MIX,  8  TI^ND.  350. 
Arrest  without  warrant. 

Cited  in  reference  note  in  35  A.  S.  R.  612,  on  arrest  without  warrant  for  sup- 
posed felony. 

Cited  in  notes  in  67  A.  S.  R.  415,  on  arrest  without  warrant  or  process  as  false 
imprisonment;  46  A.  R.  259,  on  right  to  arrest  without  warrant;  8  L.R.A.  530,  on 
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arrest  without  warrant  for  crime  committed  within  view;  44  A.  D.  292,  on  lia- 
bility for  arresting  wrong  person  without  warrant,  on  suspicion. 
^— By  private  person  generally. 

Cited  in  Davis  v.  United  States,  16  App.  D.  C.  442,  holding  arrest  of  person 
whom  there  is  cause  to  suspect  of  committing  same,  by  private  person,  without 
warrant  justifiable  where  felony  has  been  committed;  Baltimore  &  O.  R.  Co.  v. 
Cain,  81  Md.  87,  28  L.R.A.  688,  31  Atl.  801,  upholding  conductor's  holding  and 
delivery  to  police  officer  of  passenger  guilty  of  breach  of  peace  though  he  had  no 
warrant;  Bums  v.  Erben,  40  N.  Y.  463  (affirming  1  Robt.  555),  holding  private 
person  not  liable  where  felony  has  been  committed  and  he  assists  in  arrest  of  sus- 
pected person;  Brooks  v.  Com.  61  Pa.  352,  100  A.  D.  645,  holding  that  private  per- 
-»on  may  arrest  one  suspected  of  robbing  his  house  when  robbery  was  actually  com- 
mitted; Morris  v.  Kasling,  79  Tex.  141,  11  L.R.A.  398,  15  S.  W.  226,  holding  that 
if  felony  has  been  committed  by  person  arrested  without  warrant,  it  may  be  jus- 
tified by  any  person  making  it;  Gamier  v.  Squires,  62  Kan.  321,  62  Pac.  1005, 
holding  private  person  making  arrest  without  warrant  acts  at  his  peril;  Wilson 
V.  Manhattan  R.  Co.  2  Misc.  127,  20  N.  Y.  Supp.  862,  holding  railroad  company 
liable  for  arrest  without  warrant,  of  person  for  indecent  assault  upon  woman 
lichen  no  assault  was  committed;  People  v.  Adler,  3  Park  Crim.  Rep.  249,  denying 
private  person's  right  to  make  arrest  for  petit  larceny  occurring  week  previous, 
without  warrant ;  Morley  v.  Chase,  143  Mass.  396,  9  N.  E.  767,  denying  justifica- 
tion of  storekeeper's  arrest  of  one  in  charge  of  his  goods,  upon  charge  that  such 
person  stole  money  from  drawer,  though  storekeeper  honestly  believed  such 
-charge;  Slater  v.  Wood,  9  Bosw.  15,  on  right  of  private  person  to  make  arrest; 
Bcanlan  v.  Cowley,  9  Abb.  Pr.  94,  2  Hilt.  489  (dissenting  opinion),  on  effect  of  ar- 
resting one  for  commission  of  felony  when  none  has  been  committed;  State  v. 
Julian,  25  Mo.  App.  133  (dissenting  opinion),  as  to  when  private  person  may 
make  arrest  without  warrant. 

Cited  in  reference  notes  in  31  A.  S.  R.  579;  62  A.  S.  R.  845,— on  arrest  by  private 
person  without  warrant. 

Cited  in  notes  in  8  L.R.A.  532,  on  distinction  between  private  person  and  peace 
officer  as  to  right  to  arrest;  67  A.  S.  R.  420,  421,  on  arrest  by  private  party  as 
false  imprisonment;  67  A.  S.  R.  421,  on  arrest  by  private  citizen  aiding  officer 
AS  false  imprisonment;  44  A.  D.  293,  on  liability  for  arrest  of  innocent  person  by 
private  person  without  warrant. 
—  Railroad  detective. 

Cited  in  Newman  v.  New  York  L.  E.  &  W.  R.  Co.  64  Hun,  335,  7  N.  Y.  Supp. 
^60,  holding  railroad  detective  justified  for  arresting  one  whose  appearance  was 
suspicious  upon  honest  belief  that  he  had  or  was  about  to  commit  felony,  though 
•detective  was  mistaken. 
^—Sheriff  of  other  state. 

Cited  in  Mandeville  v.  Guernsey,  51  Barb.  99,  holding  that  sheriff  of  another 
state  with  bench  warrant  is  not  authorized  to  arrest  one  in  this  state  but  is 
treated  as  private  person  making  arrest  without  warrant. 

«— By  oflHeer  generally. 

Cited  in  Re  Henry,  29  How.  Pr.  186,  upholding  officer's  arrest  without  warrant 
«f  one  upon  telegraphic  information;  Willis  v.  Warren,  1  Hilt.  590,  17  How.  Pr. 
100,  upholding  arrest  by  justice  without  warrant  of  persons  found  gambling; 
Hill  V.  Smith.  107  Va.  848,  59  S.  E.  475,  holding  that  officer  may  arrest  without 
warrant,  one  whom  he  has  reasonable  ground  to  suspect  of  commission  of  felony; 
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Diers  v.  Mallon,  46  Neb.  121,  50  A.  S.  R.  698,  64  N.  W.  722,  holding  that  officer 
without  warrant  may  arrest  upon  information  that  person  has  committed  felony; 
Filer  v.  Smith,  96  Mich.  347,  36  A.  S.  R.  603,  65  N.  W.  999,  holding  that  officer 
may  arrest  without  warrant  if  he  know  a  crime  to  have  been  committed  and  ba?e 
cause  to  believe  that  one  arrested  is  guilty;  Doering  v.  State,  49  Ind.  56,  19  A.  R. 
669,  holding  that  policeman  may  arrest  without  warrant  on  information  when  he 
has  reasonable  cause  to  believe  felony  to  have  been  committed;  Martin  v.  Houek, 
141  N.  C.  317,  7  L.R.A.(N.S.)  576,  64  S.  E.  291,  holding  policeman  liable  for  ar- 
resting one  without  warrant  on  information  that  he  had  stolen  pair  of  shoes,  when 
there  was  no  reason  to  believe  he  would  escape  and  he  was  in  fact  innocent;  Meyer 
V.  Clark,  9  Jones  &  S.  107,  denying  policeman's  right  without  warrant,  to  arrest 
for  illegal  liquor  selling  when  sale  is  not  made  in  officer's  presence;  Butolph  t. 
Blust,  41  How.  Pr.  481,  5  Lans.  84,  denying  policeman's  right  to  arrest  without 
warrant,  man  for  horse  beating  in  violation  of  ordinance  where  man  has  gone  be- 
yond city  limits;  Palmer  v.  Maine  C.  R.  Co.  92  Me.  399,  69  A.  S.  R.  513,  44  L.RA. 
673,  42  Atl.  800,  denying  constable's  right  to  arrest  passenger  without  warrant 
upon  conductor's  information  that  he  had  not  paid  fare;  Bright  v.  Patton,  5  Mae- 
key,  534,  60  A.  R.  396,  denying  officer's  right  to  arrest  without  warrant  after 
commission  of  offense  where  punishment  attached  is  only  fine  or  imprisonment  in 
district  jail;  McCullough  v.  Greenfield,  133  Mich.  463,  62  L.R.A.  906,  95  N.  W. 
632,  1  A.  &  E.  Ann.  Cas.  924,  holding  that  arrest  by  undersheriff  without  warrant 
for  misdemeanor  is  illegal  where  sheriff  is  in  distant  place  with  warrant;  Wills 
V.  Jordan,  20  R.  I.  630,  41  Atl.  233,  holding  that  statement  by  one  confessing  him- 
self guilty  of  felony,  that  another  is  also  guilty,  will  not  justify  officer^s  arrrst 
of  such  one  without  warrant;  Croom  v.  State,  85  Ga.  718,  21  A.  S.  R.  179,  11 
S.  E.  1035;  Simmons  v.  Vandyke,  138  Ind.  380,  46  A.  S.  R.  411,  26  L.R.A.  33, 
37  N.  E.  973;  Pratt  v.  Hill,  16  Barb.  303, — on  officer's  right  to  arrest  without  war- 
rant; Balbo  V.  People,  80  N.  Y.  484,  on  arrest  of  murderer  in  another  state  by 
police  without  warrant. 

Cited  in  notes  in  6  A.  R.  574,  on  right  of  officer  to  arrest  without  warrant; 
55  A.  D.  104,  as  to  when  officer  will  be  permitted  to  arrest  without  warrant; 
84  A.  S.  R.  683,  on  policeman's  right  to  arrest  for  felony  without  warrant;  84 
A.  S.  R.  684,  6S5,  on  policeman's  power  to  arrest  without  warrant  on  suspicion  of 
felony;  84  A.  S.  R.  702,  on  right  to  resist  arrest  without  warrant  by  officer  not 
making  known  his  character. 

—  Of  deserter. 

Cited  in  Hawley  v.  Butler,  54  Barb.  490,  holding  that  provost  marshal  having 
probable  cause  for  suspecting  one  of  being  deserter  is  justified  in  arresting  him; 
Teagarden  v.  Graham,  31  Ind.  422,  holding  sergeant  with  orders  to  arrest  deserters 
justified  in  arresting  one  suspected  of  harboring  deserters  though  he  had  lost  the 
order;  Kurtz  v.  Moffit,  116  U.  S.  487,  29  L.  ed.  458,  6  Sup.  Ct.  Rep.  148,  holding 
that  police  officer  without  warrant  or  military  order  has  no  authority  to  arrest  de- 
serter from  United  States  Army. 

—  Officer's  arrest  of  fugitive  from  other  state. 

Cited  in  Rea  v.  Smith,  2  Handy  (Ohio)  193,  on  sheriff's  right  to  arrest,  with- 
out warrant,  fugitive  from  justice;  Cunningham  v.  Baker,  104  Ala.  160,  53  A.  8. 
R.  27,  16  So.  68,  holding  that  officer  may  arrest  without  warrant,  person  in  state 
whom  he  has  reasonable  cause  to  suppose  committed  felony  in  another  state  and  is 
a  fugitive  therefrom. 
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Forfeiture  of  protection  of  process. 

Cited  in  note  in  21  A.  D.  209,  on  forfeit  of  protection  of  process  by  conduct  of 
officer  in  executing  it. 
Officer's  duties  and  liabilities  in  searching  property  of  suspected  person. 

Cited  in  City  Bank  t.  Banks,  2  Edw.  Ch.  95,  holding  that  when  felony  has  been 
•oommitted  officer  without  warrant  is  justified  in  examining  boarders'  trunks  upon 
landlord's  request  and  suspicion;  Clossom  y.  Morrison,  47  N.  H.  482,  93  A.  D. 
459,  on  duties  and  rights  of  officers  under  search  warrants. 
Arrest  of  one  not  named  in  warrant. 

Cited  in  Gurnsey  ▼.  Lovell,  9  Wend.  319,  holding  that  warrant  for  arrest  of 
John  Doe  will  not  justify  arrest  of  any  other  person;  West  v.  Cabell,  153  U.  S. 
78,  38  L.  ed.  643,  14  Sup.  Ct.  Rep.  752,  holding  that  warrant  designating  arrest 
of  one  of  certain  name  for  murder  will  not  justify  arrest  of  one  with  different 
name  though  he  be  the  one  intended;  Formwalt  v.  Hylton,  66  Tex.  288,  1  S.  W.  376, 
holding  that  mistake  of  identity  will  not  excuse  for  arrest  of  wrong  person; 
Stuber  ▼.  Schuartz,  1  N.  Y.  City  Ct.  Rep.  110,  denying  motion  to  set  aside  or- 
der of  arrest  because  of  misnomer. 

Cited  in  note  in  51  L.RJ^.  219,  on  liability  of  officer  for  making  arrest  under 
name  imknown. 
liiabillty  to  action  for  false  imprisonment. 

Cited  in  Carson  ▼.  Dessau,  142  N.  Y.  445,  37  N.  E.  493,  holding  person  guilty 
of  false  imprisonment  for  aiding  arrest  of  woman  on  charge  of  blackmail  when  no 
erime  had  been  committed;  Brown  y.  Chadsey,  39  Barb.  253,  denying  person's 
liability  for  false  imprisonment  for  giving  officer  information  upon  which  he 
arrests  upon  his  own  judgment;  Famam  v.  Feeley,  56  N.  Y.  451,  holding  pawn- 
broker identifying  woman  as  one  who  stole  goods  not  liable  for  false  imprisonment 
when  the  officer  acted  directly  in  making  the  arrest. 

Cited  in  reference  note  in  39  A.  8.  R.  414,  on  liability  for  false  imprisonment. 
«-  liiability  of  officer. 

Cited  in  Wood  ▼.  Craves,  144  Mass.  365,  59  A.  R.  95,  11  N.  E.  567,  upholding 
action  of  false  imprisonment  for  abuse  of  legal  process;  Marlatte  v.  Weickgennant, 
147  Mich.  266,  110  N.  W.  1061,  on  action  for  false  imprisonment  where  one 
abuses  legal  process;  Castro  v.  Uriarte,  2  N.  Y.  Civ.  Proc.  Rep.  (McCarty)  199,  2 
N.  Y.  Civ.  Proc.  Rep.  (Brown)  210,  on  officer's  liability  for  false  imprisonment  be- 
<»use  of  unlawful  arrest;  Castro  v.  De  Uriarte,  12  Fed.  250,  holding  where  sub- 
ject-matter of  offense  charged  is  wholly  beyond  jurisdiction  of  committing  mag- 
istrate, false  imprisonment  lies. 

Cited  in  note  in  51  L.R.A.  217,  on  liability  of  officer  for  unreasonable  deten- 
tion of  prisoner. 
Effect  of  assessment  of  several  damages  against  wrongdoers. 

Cited  in  Yeazel  v.  Alexander,  58  111.  254,  holding  where  in  action  against  sev- 
eral tort  feasors,  damages  are  assessed  against  more  than  are  guilty,  such  irreg- 
ularity may  be  cured  by  nolle  prosequi  against  those  not  guilty;  Nashville  R.  & 
Light  Co.  V.  Trawick,  118  Tenn.  273,  121  A.  S.  R.  996,  10  L.R.A.(N.S.)  191,  99 
S.  W.  695;  Warren  v.  Westrup,  44  Minn.  237,  20  A.  S.  R.  578,  40  N.  W.  347.— 
holding  that  where  jury  improperly  severed  damages  between  defendants,  irregu- 
larity may  be  cured  by  entering  nolle  prosequi  as  to  all  but  one;  Bulkley  v  Smith, 
1  Duer,  643,  holding  that  where  jury  sever  damages  against  tort  feasors,  judg- 
ment for  largest  sum  against  all  will  not  be  set  aside  as  irregular;  O'Shea  v. 
Kirker,  8  Abb.  Pr.  69,  4  Bosw.  120,  holding  that  where  referee  improperly  severed 
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damages  against  joint  wrongdoers,  it  was  proper  to  take  judgment  for  larger 
sum  against  all  although  there  was  no  formal  remittitur;  Krug  v.  Pitass,  16  App. 
Div.  480,  44  N.  Y.  Supp.  864,  on  right  to  enter  nolle  prosequi  as  to  one  defendant 
and  take  judgment  against  other;  Turner  v.  McCarthy,  4  E.  D.  Smith,  247,  on 
plaintifTs  right  to  discontinue  as  to  one  where  jury  improperly  assess  separate 
damages  against  cotrespassers ;  Wallace  v.  Brown,  25  N.  H.  216,  on  entry  of  nolle 
prosequi  as  to  some  of  defendants  in  trespass  where  jury  assess  several  damages. 
What  constitutes  a  severance. 

Cited  in  Berry  v.  St.  Louis  &  S.  F.  R.  Co.  118  Fed.  911,  holding  where  suit  is 
brought  on  joint  and  severed  liability  against  resident  and  nonresident,  resident 
not  being  served  nor  appearing,  but  suit  proceeds  against  nonresident,  there  is  a 
severance  entitling  removal  to  Federal  court. 
Curing  verdict. 

Cited  in  note  in  10  L.R.A.(N.S.)   192,  on  curing  separate  verdicts  rendered  in 
action  for  joint  tort. 
Measure  of  damages. 

Cited  in  reference  note  in  27  A.  D.  627,  on  measure  of  damages  for  breach  of 
contract. 

20  AM.  DEC.  706,  WORMOUTH  v.  CRAMER,  S  WEKD.  S95. 
Evidence  in  mitigation  of  damages  in  libel  and  slander. 

Cited  in  Minesinger  v.  Kerr,  9  Pa.  312,  holding  that  defendant  in  slander  may 
show  under  general  issue,  facts  in  mitigation  of  damages;  Arrington  v.  Jones, 
9  Port  (Ala.)  139,  denying  right  of  defendant  in  slander  to  give  evidence  of  truth 
of  charge  under  general  issue;  Van  Ingen  v.  Newton,  1  Disney  (Ohio)  458,  allow- 
ing defendant  in  libel  to  set  up  justification  and  facts  in  mitigation  of  damages  in 
answer,  under  Code. 

Cited  in  reference  notes  in  24  A.  D.  104,  on  evidence  in  mitigation  under  gen- 
eral issue;  25  A.  D.  470,  on  evidence  in  mitigation  of  damages  in  slander. 

20  AM.  DEC.  707,  BEEKMAN  v.  LANSING,  S  WEND.  446. 
Sufficiency  of  levy. 

Cited  as  leading  case  in  Auby  v.  Rathbun,  11  S.  D.  474,  78  N.  W.  952,  holding 
written  notice  to  debtor  accompanied  by  officer's  statement  that  sheriff  may  never 
come  for  property,  officer  assuming  no  control  over  same,  insufficient;  Rodgers  v. 
Bonner,  55  Barb.  9,  holding  levy  on  realty  under  attachment  sufficient  though  offi- 
cer made  no  oral  declaration  but  merely  indorsed  same  on  paper. 

Cited  in  Cawthorn  v.  McCraw,  9  Ala.  519,  holding  that  officer  must  have  prop- 
erty within  his  power  and  control  to  constitute  valid  levy  on  personalty;  Ray  v. 
Harcourt,  19  Wend.  495,  holding  that  goods  must  be  in  view  of  officer  and  sub- 
ject to  his  control  to  constitute  valid  levy;  Westervelt  v.  Pinckney,  14  Wend.  123. 
28  A.  D.  616;  Camp  v.  Chamberlain,  5  Denio,  198;  Portis  v.  Parker,  8  Tex.  23,  5^ 
A.  D.  95;  State  ex  rel.  McPherson  v.  Beckner,  132  Ind.  371,  32  A.  a  R.  257.  31 
N.  E.  950, — holding  that  levy  on  personalty  to  be  sufficient  must  be  such  as  would 
render  officer  trespasser  were  it  not  for  writ;  Goode  v.  Longmire,  36  Ala.  668,  76 
A.  D.  309,  holding  that  to  constitute  levy  on  personal  property,  officer  must  as- 
sume dominion  over  it ;  Gates  v.  Bushnell,  9  Conn.  530,  holding  that  nothing  short 
of  actual  attachment  will  create  lien ;  State  v.  Cassidy,  4  S.  D.  58,  54  N.  W.  92S, 
holding  that,  officer  with  levy  forcing  entrance  to  granary  and  estimating  bushels 
of    grain,    acquires    custody    thereby;    Quackenbush    v.    Henry,      42    Mich.   75, 
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3  N.  W.  262,  holding  that  to  render  levy  sufficient  there  must  be 
manual  seizure  or  such  assertion  of  control  as  to  keep  property  with- 
in dominion  of  law  for  purpose  of  sale;  Caldwell  v.  Sibley,  3  Minn. 
406,  Gil.  300,  holding  that  to  constitute  valid  levy  on  bonds,  sheriff  must  take- 
actual  custody;  Vanosdall  v.  Hamilton,  118  Mich.  633,  77  N.  W.  9,  holding  levy 
on  goods  valid  where  owing  to  lateness  of  hour,  officer  notified  clerk  of  levy  indors- 
ing same  on  execution  and  left  goods  in  possession  of  keeper;  Bond  v.  Willet,  29 
How.  Pr.  47,  1  Abb.  App.  Dec.  165,  1  Keyes,  377,  holding  levy  on  stock  of  goods 
sufficient  where  officer  showed  owner  execution,  told  him  he  must  levy  on  goods 
and  made  memorandum  thereof  on  firm  billhead  also  indorsing  levy  on  execution ; 
Roth  V.  Wells,  29  N.  Y.  471,  holding  that  where  sheriff  with  execution  enters  store, 
looks  over  goods  showing  owners  execution  and  tells  them  he  would  hold  levy 
but  give  little  more  time,  indorsing  levy  on  execution,  it  was  valid ;  Gallagher  v. 
Bishop,  15  Wis.  277,  holding  levy  upon  sacks  of  grain  by  officer  with  direction  not 
to  touch  them,  sufficient  without  manual  seizure;  Culver  v.  Rumsey,  6  111.  App. 
598,  holding  mere  indorsement  of  levy  upon  writ  of  attachment  to  be  insufficient 
levy  on  grain  where  officer  never  went  near  property;  Lyeth  v.  Griffs,  44  Kan.  159, 
24  Pac.  59.  holding  that  appraisement  by  officer  under  writ  of  attachment  without 
taking  possession,  does  not  constitute  sufficient  levy ;  Nelson  v.  Van  Gazelle  Valve 
Mfg.  Co.  45  N.  J.  Eq.  594,  17  Atl.  943,  holding  levy  insufficient  where  officer  could 
not  enter  warehouse  but  was  compelled  to  make  incomplete  inventory  by  looking 
through  window;  Minturn  v.  Stryker,  1  Edm.  Sel.  Cas.  356,  denying  sufficiency  of 
levy  on  personalty  where  no  one  was  around,  formal  levy  not  being  made  till  later; 
Minor  v.  Smith,  13  Ohio  St.  79,  holding  that  entry  into  church  on  week  day  and  in 
view  of  organ  but  with  no  one's  knowledge,  indorsing  levy  thereon  on  execution, 
invalid  levy  as  against  subsequent  mortgagee ;  Bradley  v.  Kesee,  5  Coldw.  ( Tenn. ) 
223,  94  A.  D.  246,  holding  that  proclamation  of  levy  upon  goods  locked  up  and 
not  in  sight  is  not  good  levy;  Wilson  v.  Powers,  21  Minn.  193  (dissenting  opin- 
ion ) ,  on  necessity  for  officer's  removal  of  goods  to  preserve  levy ;  Green  v.  Burke, 
23  Wend.  490,  on  sufficiency  of  levy  on  personalty;  Eastman  v.  Eveleth,  4  Met. 
137,  on  what  constitutes  valid  levy;  Crisfield  v.  Neal,  36  Kan.  278,  13  Pac.  272,. 
denying  sufficiency  of  levy  on  personalty  by  indorsement  thereof  on  execution  but 
without  informing  anyone  of  levy,  and  levying  property  in  debtor's  possessions 
and  citing  annotation  also  on  this  point. 

Cited  in  reference  notes  in  49  A.  D.  626,  on  what  constitutes  a  levy;  31  A.  D. 
490,  on  mode  of  levying  on  personalty;  11  A.  S.  R.  716,  on  requisites  of  levy  on 
personalty ;  24  A.  D.  356,  on  requisites  and  effect  of  levy  on  personalty ;  28  A.  D. 
618,  on  necessity  of  officer  asserting  title  to  constitute  levy  of  execution  on  goods. 

Cited  in  note  in  27  A.  D.  104,  on  what  constitutes  a  valid  levy. 
Sufficiency  of  notice  to  sheriff  with  execution  of  rent  due  landlord. 

Cited  in  reference  note  in  28  A.  D.  518,  on  sufficiency  of  landlord's  demand  of 
sheriff  for  rent  due  from  tenant  on  whose  property  levy  has  been  made. 

Distinguished  in  Bussing  v.  Bushnell,  6  Hill,  382,  holding  that  notice  must  be 
given  before  sale  if  landlord  acquire  preference  for  rent  over  execution  creditor. 
Ijandlord's  right  to  rent  as  against  execution  creditor. 

Cited  in  Theriat  v.  Hart,  2  Hill,  380,  holding  that  where  tenant's  goods  are 
taken  in  execution,  landlord  can  claim  of  officer  only  rent  due  at  time  of  levy. 

20  A»f.  DEC.  711,  PELTIER  v.  COLLINS,  8  WEND.  469. 
Sufficiency  of  memorandum  under  statute  of  frauds. 

Cited  in  Boardman  v.  Spooner,  13  Allen,  353,  90  A.  D.  196,  holding  that  memo- 
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randum  in  broker's  book  not  stating  that  woods  were  sold  on  approval  does  not 
satisfy  statute  of  frauds;  Rucker  v.  Harrington,  52  Mo.  App.  481,  holding  that 
memorandum  of  land  contract  must  contain  whole  agreement  to  satisfy  statute 
of  frauds;  Sale  v.  Darragh,  2  Hilt.  184,  on  sufficiency  of  memorandum  of  sale  of 
hemp  which  failed  to  state  number  of  bales. 

Cited  in  reference  notes  in  65  A.  D.  668;  66  A.  D.  549,— on  requisites  of 
memorandum  required  by  statute  of  frauds;  87  A.  D.  644, on  requisite^)  of  memo- 
randum of  agreement  for  sale  of  lands  required  by  statute  of  frauds;  62  A.  S.  B. 
350,  on  expression  of  consideration  in  memorandum  within  statute  of  frauds. 

Cited  in  notes  in  26  A.  D.  668,  on  certainty  as  to  consideration  as  essential 
to  specific  performance;  11  L.R.A.  98,  on  necessity  that  consideration  appear  in 
memorandum  of  contract  to  authorize  specific  performance. 
Parol  evidence  to  supply  omission  of  warranty  In  memorandum. 

Cited  in  Smith  v.  Killam,  16  N.  Y.  S.  R.  568,  holding  parol  evidence  of  war- 
ranty as  to  amount  of  timber  on  land  conveyed  inadmissible;  McCray  Refrigera- 
tors A,  Cold  Storage  Co.  v.  Woods,  99  Mich.  269,  41  A.  S.  R.  699,  68  N.  W.  320, 
holding  parol  evidence  inadmissible  to  show  warranty  in  sale  of  refrigerators 
where  writing  does  not  contain  one. 

Cited  in  reference  note  in  20  A.  D.  84,  on  parol  evidence  to  vary,  control,  or 
alter  written  instrument. 
Effect  of  bongtit  and  sold  notes. 

Cited  in  Bibb  v.  Allen,  149  U.  S.  481,  37  L.  ed.  819,  13  Sup.  Ct.  Rep.  950, 
holding  that  bought  and  sold  notes  taken  together  form  sufficient  memorandum 
as  between  brewer  or  principals  and  vendee  to  satisfy  statute  of  frauds;  Starr 
A  Co.  V.  Galgate  Ship  Co.  15  C.  C.  A.  366,  29  U.  S.  App.  599,  68  Fed.  234,  hold- 
ing that  letter  of  notification  and  answer  of  confirmation  of  charter  could  not 
be  treated  as  bought  and  sold  notes  so  as  to  constitute  them  sole  evidence  of 
contract  where  principal  had  no  knowledge  of  material  condition;  Fenly  v. 
Stewart,  5  Sandf.  101,  10  N.  Y.  Leg.  Obs.  40,  on  sufficiency  of  form  of  broker's 
notes;  Gallagher  v.  Waring,  9  Wend.  20,  on  memorandum  by  broker  as  to  goods 
sold  being  equivalent  to  bought  and  sold  note. 
»  Variance  between. 

Cited  in  Eau  Clair  Canning  Co.  v.  Western  Brokerage  Co.  115  IlL  App.  71, 
holding  that  where  there  is  variance  between  bought  and  sold  notes  the  contract 
is  not  provable  by  them;  Suydam  v.  Clark,  2  Sandf.  133,  holding  that  where 
bought  and  sold  notes  delivered  by  broker  to  vendor  and  vendee  differed  as  to 
manner  of  delivery,  no  contract  is  effected. 

Distinguished  in  Howell  v.  Maas,  13  Daly,  221,  allowing  recovery  for  sugar 
sold  by  broker  though  note  delivered  to  buyer  stated  amoimt  to  be  ^abont  240 
cases"  and  note  to  seller  "about  250  cases." 

20  AM.  DEC.  716,  ROGERS  T.  ROGERS,  S  WEND.  SOS. 
Natnre  of  estate  created. 

Cited  in  Fraser  v.  Chene,  2  Mich.  81,  holding  that  devise  of  farm  to  son  for  life 
and  after  his  death,  right  and  title  to  become  property  of  son's  male  heirs,  gives 
son  an  allodial  estate. 
—  Life  estate  or  fee. 

Cited  in  He  Sanders,  4  Paige,  293,  holding  that  devise  to  granddaughter  of  land 
from  time  youngest  grandchild  named  should  be  twenty -one  to  hold  for  life  with 
remainder  in  fee  to  children,  gives  devisee  life  estate;  Daniel  v.  Whartoiby,  17 
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Wall.  C39,  21  L.  ed.  661,  holding  that  devise  to  son  during  natural  life  and  after 
death  to  issue,  their  heirs  and  assigns  forever,  grves  devisee  life  estate;  Beacroft 
y.  Strawn,  67  111.  28,  holding  that  devise  to  woman  for  natural  life  and  at  her 
death  to  belong  to  her  children,  gave  woman  only  life  estate;  Tanner  v.  Living- 
ston, 12  Wend.  83,  holding  that  devise  to  son  and  wife  and  survivor  of  them 
for  natural  life  with  subsequent  clause  giving  premises  to  their  heirs  immediately 
upon  their  decease,  gives  son  and  wife  life  estates;  Jackson  ex  dem.  NicoU  v. 
Brown,  13  Wend.  437,  holding  devise  to  son  for  natural  life  with  remainder  to 
first  grandson,  gives  son  life  estate;  Taggart  v.  Murray,  53  N.  Y.  233,  holding  that 
devise  of  property  to  daughter  for  her  support  and  comfort,  to  be  held  and  con- 
trolled  by  her  and  at  death  to  pass  to  her  heirs,  gives  daughter  life  estate; 
Provoost  v.  Calyer  62  N.  Y.  645.  holding  that  devise  to  son  during  natural  life 
and  after  decease  to  lawful  children,  gave  son  life  estate  with  remainder  in  fee  to 
children ;  Brown  v.  Brown,  125  Iowa,  218,  67  L.R.A.  629,  101  N.  W.  81,  holding  that 
conveyance  to  one  for  life  and  at  her  death  to  her  chidren,  does  not  give  grantee 
fee;  Bond  v.  McNiff,  6  Jones  &  S.  83,  holding  that  devise  to  wife  of  one  moiety  for 
natural  life  and  at  her  decease  to  be  joint  property  of  son  and  daughter,  gives 
children  fee,  subject  to  wife's  life  estate;  Post  v.  Post,  47  Barb.  72,  holding  that 
devise  of  property  after  death  of  wife  to  children  and  after  their  decease  to  go  unto 
their  legal  heirs,  gives  children  fee;  Chrystie  v.  Phyfe,  19  N.  Y.  344,  holding  that 
devise  of  land  to  daughter  her  heirs  and  assigns  forever  but  if  she  die  unmarried 
and  without  issue  to  certain  others,  gave  daughter  fee;  Schoonroaker  v.  Shecly,  3 
Denio,  485,  holding  that  devise  to  son  during  life  and  after  his  decease  to  his 
heirs,  gives  son  fee  simple;  Den  ex  dem.  Howell  v.  Howell,  20  N.  J.  L.  411, holding 
that  devise  of  property  to  two  sons  upon  becoming  twenty-one  and  if  either  die 
without  issue  his  share  to  go  to  other,  gives  fee  simple  with  remainder  over  in  fee 
to  survivor;  Prindle  v.  Beveridge,  7  Lans.  225,  holding  that  devise  to  son  for  life 
and  if  he  leaves  no  legitimate  heirs  to  other  son  was  devise  to  children  of  first 
son  living  at  his  death  and  not  an  estate  tail. 

Cited  in  reference  notes  in  63  A.  D.  551;  73  A.  D.  190, — on  effect  of  devise  to 
one  for  life  and  to  his  children. 

Cited  in  note  in  2  L.R^A.  458,  on  the  rule  in  Shelleys  Case. 
Conclusiveness  of  decree  on  probate  of  will. 

Cited  in  Bower  v.  Sweeney,  89  Hun,  369,  35  N.  Y.  Supp.  400,  25  N.  Y.  Civ.  Proc. 
Rep.  134,  holding  final  decree  of  surrogate,  after  determination  of  issues  by  com- 
mon pleas,  that  will  is  valid,  not  conclusive  against  heir  as  to  realty;  Bosfardus 
T.  Clarke,  1  Edw.  Ch.  266,  holding  that  where  surrogate  passes  upon  testator's 
sanity  and  on  appeal  chancellor  determines  against  will,  it  is  only  conclusive  as 
to  personalty. 

Cited  in  note  in  21  L.R.A.  686,  on  conclusiveness  of  probate  decree  in  chancery. 
Relief  In  equity  against  will. 

Cited  in  de  Bussierre  v.  Holladay,  55  How.  Pr.  210.  4  Abb.  N.  C.  Ill,  holding 
that  equity  will  relieve  for  fraud  in  execution  of  will  where  probate  court  is 
powerless  to  grant  relief. 
Direction  of  issue  devisavit  yel  non. 

Cited  in  Wise  v.  Lamb,  9  Gratt,  294,  on  right  to  direct  issue  devisavit  vel  non. 
Executor,  etc,  as  trustee. 

Cited  in  McHardy  v.  McHardy,  7  Fla.  301,  holding  that  devise  of  property  to 
pay  debts  creates  trust  and  presentment  of  debts  under  advertisement  to  executor 
is  sufficient. 

Am.  Dec  Vol.  III.— 61. 
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Cited  in  reference  note  in  42  A.  D.  542,  on  executor  as  trustee  for  devisees  and 
creditors. 

Cited  in  note  in  46  A.  D.  324,  on  administrator  as  trustee  for  creditors. 
^  Right  to  purchase  trust  property. 

Cited  in  Conger  v.  Ring,  11  Barb.  356,  holding  that  where  executor  with  power 
to  sell,  sells  trust  property  himself  becoming  purchaser,  he  must  take  it  for  those 
for  whom  he  is  bound  to  act ;  Merrick  v.  Waters,  51  App.  Div.  83,  64  N.  Y.  Supp. 
542,  holding  that  where  executor  purchased  mortgages  of  trust  property  fore- 
closed and  bought  property,  cestuia  que  trusient  were  entitled  to  have  sale  set 
aside;  Scott  v.  Gamble,  9  N.  J.  Eq.  218,  denying  right  of  executor  selling  land  in 
execution  of  trust  to  become  purchaser;  Martin  v.  Wyncoop,  12  Ind.  266,  74  A. 
D.  209,  denying  administrator's  right  to  purchase  decedent's  realty  at  sheriflTs 
sale;  Sheldon  v.  Rice,  30  Mich.  296,  18  A.  R.  136,  on  administrator's  right  to  pur- 
chase intestate  property;  Horton  v.  Maine,  22  R.  I.  126,  46  Atl.  403,  denying 
guardian's  right  to  sell  ward's  property  by  virtue  of  power  of  sale  in  mortgage, 
and  himself  become  purchaser. 

Cited  in  reference  note  in  57  A.  D.  136,  on  right  of  administrator  or  executor 
to  purchase  at  sale  of  decedent's  estate. 

Cited   in  note   in   9   L.R.A.   792,   on  trustee's  right  to  purchase   trust  prop- 
erty. 
liimitatlons  of  claims  against  decedents. 

Cited  in  Gilbert  v.  Comstock,  93  N.  Y.  484,  holding  that  in  claim  for  testatrix's 
board  from  1863  to  her  death  in  1879,  it  was  error  to  limit  recovery  to  six  years 
prior  to  death  where  she  made  part  payment  in  1875;  Bevers  v.  Park,  88  N.  C* 
456,  holding  that  administrator's  admissions  that  debt  is  just,  do  not  deprive  heir 
of  right  to  set  up  statute  of  limitations;  Tunstall  v.  Pollard,  11  Leigh,  1,  holding 
statute  bar  to  debt  on  judgment  where  it  has  run  after  administrator  qualified 
though  no  funds  came  into  his  hands  during  that  time;  Burnett  v.  Noble,  5  Redf. 
69,  denying  executor's  right  to  be  paid,  on  theory  of  implied  assumpsit,  for 
services  rendered  more  than  six  years  prior  to  testatrix's  death ;  Steele  v.  Steele, 
64  Ala.  438,  38  A.  R.  15,  on  bar  of  decedent's  debts  by  statute  of  limitations. 

Cited  in  note  in  2  £.  R.  C.  165,  on  payment  of  debts  barred  at  time  of  debtor's 
death. 
*  Power  of  personal  representative  to  revive  debt. 

Cited  in  Seig  v.  Acord,  21  Gratt.  365,  8  A.  R.  605,  denying  right  of  personal 
representative  to  revive  debt  barred  by  statute  of  limitations  at  debtor's  death; 
Patterson  v.  Cobb,  4  Fla.  481,  denying  executor's  right  to  bind  testator's  estate  by 
promise  to  pay  debt  barred  by  statute;  Smith  v.  Pattie,  81  Va.  654,  denying  ad- 
ministrator's right  to  revive  debt  barred  by  statute;  Young  v.  Cannon,  2  Utah, 
560,  on  effect  of  executor's  allowing  claim  barred  by  statute  of  limitation. 

Cited  in  reference  notes  in  71  A.  D.  194;  92  A.  S.  R.  406,— on  right  of  adminis- 
trator to  retain  debt  barred  by  limitations. 

Cited  in  note  in  78  A.  S.  R.  186,  on  powers  of  executors  as  to  paying  debts. 
» Representative's  right  to  allow  debts  due  himself. 

Cited  in  Martin  v.  Gage,  9  N.  Y.  398,  holding  that  devise  of  realty  to  executor 
for  payment  of  debts  generally  does  not  prevent  running  of  statute  against  debts 
due  prior  to  testator's  death;  Re  Durham,  1  Redf.  231,  1  N.  Y.  Leg.  Obs.  245, 
denying  administrator's  right  to  prove  debt  against  estate  where  he  neglected  for 
ten  years  to  take  proceedings  provided  by  statute;  Knight  v.  Godbolt,  7  Ala. 
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304,  upholding  right  of  administrator  to  show  retainer  of  assets  for  debt  due  him< 
self  though  within  bar  of  statute  of  limitations. 
'Duty  to  interpose  statute. 

Cited  in  Hodgdon  v.  White,  11  N.  H.  208,  holding  that  administrator  is  not 
bound  to  interpose  statute  of  limitations  against  claim  otherwise  well  founded. 

Cited  in  note  in  104  A.  S.  R.  745,  on  right  to  waive  privilege  of  statute  of 
limitations. 

Executor's  rights  of  retainer. 

Cited  in  Dolman  v.  Cook,  14  N.  J.  Eq.  66,  denying  executor's  right,  in  case  of  de- 
ficiency to  retain  his  own  debt  in  preference  to  preferred  creditor's. 

Cited  in  reference  note  in  35  A.  D.  681,  on  right  of  executor  or  administrator  to 
retain  for  his  own  debt. 

Cited  in  note  in  2  £.  R.  C.  152,  on  right  of  exficutoT  or  administrator  to  retain 
his  claim  against  estate. 
Primary  liability  of  personalty  for  debts. 

Cited  in  Re  Oosterhoudt,  16  Misc.  566,  38  N.  Y.  Supp.  179,  1  Gibbins  Sur.  Rep. 
616;  Gray  v.  Missionary  Soc.  2  N.  Y.  Supp.  878;  Nagle  v.  McGinnis,  49  How.  Pr. 
193, — holding  that  personal  property  though  specifically  bequeathed  by  will  must 
be  applied  to  payment  of  debts  before  realty;  Turner  v.  Mather,  86  App.  Div.  172, 
83  N.  Y.  Supp.  1013,  holding  that  where  testator's  debts  are  not  charged  upon 
realty,  assets  must  not  be  marshaled  for  general  legatee  as  to  throw  debts  upon 
lands  passing  under  residuary  devise. 

Cited  in  reference  notes  in  36  A.  D.  291,  on  marshaling  of  assets;  43  A.  D.  629, 
on  order  to  be  observed  in  marshaling  assets  for  payment  of  debts  of  decedent; 
22  A.  D.  744,  on  personalty  primarily  liable  for  payment  of  decedent's  debts. 
Klj^Iit  to  jury  trial. 

Cited  in  note  in  1  L.R.A.  481,  on  constitutional  right  to  trial  by  jury. 

20  AM.  DEC.   788,  ABRAHAM  T.  PIJBSTORO,   3  WEND.   588. 
Effect  of  assignment  under  foreign  insolvency  or  bankruptcy  law. 

Cited  in  Willink  v.  Renwick,  23  Wend.  63;  Re  Merrick,  2  Ashm.  (Pa.)  485;  Del 
Vane's  Appeal,  2  Sadler  (Pa.)  270,  5  Atl.  441;  Lowry  v.  Hall,  2  Watts  ft  S.  129, 
37  A.  D.  495, — on  effect  given  to  assignment  under  foreign  bankrupt  law;  Weider 
V.  Maddox,  66  Tex.  372,  59  A.  R.  617,  1  S.  W.  168,  holding  that  statutory  assign- 
ments for  creditors  do  not  pass  property  in  foreign  states  or  countries ;  Mowry  v. 
Croker,  6  Wis.  326,  holding  that  voluntary  assignment  for  benefit  of  creditors 
passes  personal  property  wherever  situated;  Moore  v.  Horton,  32  Hun,  393,  hold- 
ing that  discharge  in  bankruptcy  in  New  York  does  not  affect  subsequent  judg- 
ment for  debt  recovered  in  Canada  and  sued  on  in  New  York;  Booth  v.  Clark,  17 
How.  322,  15  L.  ed.  1G4,  holding  where  upon  creditors*  bill  receiver  is  appointed 
and  debtor  enjoined  from  further  disposing  of  property  but  who  in  another  state 
submits  to  Federal  bankrupt  law,  assignee  in  bankruptcy  has  best  right  to  money 
on  claim  accruing  prior  to  judp^ients. 

Cited  in  reference  notes  in  45  A.  D.  93,  on  effect  of  foreign  assignment  for  bene- 
fit of  creditors;  78  A.  D.  617,  on  extraterritorial  effect  of  assignments  for  benefit 
of  creditors;  93  A.  D.  438,  on  extraterritorial  effect  of  assignments  in  bankruptcy 
and  insolvency. 

Cited  in  notes  in  1  L.R.A.  120,  on  foreign  bankrupt  and  insolvent  laws;  94  A. 
8.  R.  556,  666,  on  foreign  proceedings  in  bankruptcy  and  in  insolvency;  3  L.R.A. 
702,  on  what  law  governs  validity  of  voluntary  assignment;  23  A.  D.  347,  on  as- 
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signment  tinder  bankrupt  laws  of  another  country;  23  L.R.A.  44,  on  transfer  of 
personal  property  out  of  state  by  bankruptcy  transfers;  55  A.  R.  132,  on  extraterri- 
torial effect  of  transfers  of  personal  property;  17  L.R.A.  87,  on  protection  of  do- 
mestic creditors. 
—  Of  otber  state. 

Cited  in  Security  Trust  Co.  t.  Dodd,  173  U.  S.  624,  43  L.  ed.  835,  19  Sup.  Ct 
Rep.  545,  holding  that  assignment  for  benefit  of  creditors  under  insolvent  laws  of 
Minnesota  did  not  vest  personalty  of  debtor  in  Massachusetts  in  assignee;  Bettoa 
▼.  Valentine,  1  Curt.  C.  C.  168,  Fed.  Cas.  No.  1,370,  denying  right  of  assignee  un- 
der Massachusetts  insolvent  law  to  set  aside  conveyance  of  personalty  in  Rhode 
Island;  Rhawn  v.  Pearce,  110  111.  350,  51  A.  R.  601,  holding  that  attsignment  wi 
invitum  under  insolvent  law  of  other  state  does  not  operate  upon  debt  as 
against  citizen  of  Illinois;  Dunlap  v.  Rogers,  47  N.  H.  281,  93  A.  D.  433.  holding 
that  prior  assignment  of  personalty  under  insolvent  law  of  another  state  by  citi- 
sen  thereof  will  not  prevail  against  attachment  of  property  in  New  Hampshire; 
Upton  V.  Hubbard,  28  Conn.  274,  73  A.  D.  670,  holding  that  lien  of  attaching 
creditors  in  Connecticut  would  not  be  affected  by  insolvency  proceedings  in  Massa- 
chusetts; Willitts  V.  Waite,  25  N.  Y.  577,  holding  that  receivers  of  Ohio  bank  took 
its  assets  in  New  York  subject  to  claims  of  subsequent  attaching  creditors;  Kelly 
V.  Crapo,  45  N.  Y.  86,  6  A.  R.  35,  holding  that  levy  on  foreign  debtor's  interest  in 
ship  for  benefit  of  resident  creditors  must  prevail  against  assignee  under  foreign 
insolvent  law,  though  assignment  was  made  while  vessel  was  in  Pacific;  Barth 
V.  Backus,  140  N.  Y.  230,  37  A.  S.  R.  645,  23  L.R.A.  47,  35  N.  E.  425.  Jiolding 
assignment  under  insolvency  law  of  Wisconsin  ineffectual  to  transfer  title  to 
property  in  New  York  as  against  resident  attaching  creditors;  Johnson  v.  Hunt, 
23  Wend.  87,  holding  that  property  of  absconding  debtor  taken  to  another  ^tate 
and  transferred  to  satisfy  judgment  here  rendered  is  not  subject  to  control  of 
debtor's  trustees  of  this  state;  Hibernia  Nat.  Bank  v.  Lacombe,  84  N.  Y.  367,  38 
A.  R.  518  (afHrming  21  Hun,  166),  holding  that  assignment  under  bankrupt  law 
of  Louisiana  has  no  effect  upon  right  of  creditor  pursuing  remedy  on  draft  in 
courts  of  New  York;  Vanbuskirk  v.  Warren,  34  Barb.  457.  13  Abb. 
Pr.  145,  holding  assignment  in  one  state  of  property  in  another  in  payment  of 
a  debt  governed  by  law  of  the  state  where  the  assignment  is  made;  Owen  v. 
Miller,  10  Ohio  St.  136,  75  A.  D.  602,  holding  that  where  resident  of  Ohio  takes 
notes  and  mortgage  for  sale  of  land  to  citizen  of  Ohio  and  afterward  removes  to 
New  Jersey  where  notes  are  attached  because  payee  is  absconding  debtor,  their 
sale  does  not  devest  property  in  debt;  Towne  v.  Smith,  1  Woodb.  &  M.  115,  Fed. 
Cas.  No.  14,115,  holding  that  note  not  restricted  on  face  to  be  payable  in  state 
is  not  barred  by  maker's  subsequent  discharge  in  state  where  note  was  made,  if 
indorsee  live  in  another  state;  Hooper  v.  Tuckerman,  3  Sandf.  311,  holding  that 
assignment  under  insolvent  laws  of  Massachusetts  affects  transfer  of  personalty 
in  New  York ;  Hoyt  v.  Thompson,  6  N.  Y.  320,  holding  that  assignee  of  insolvent 
corporation  under  laws  of  another  state  may  sell  and  assign  debt  due  corporation 
from  citizen  of  New  York;  Finnell  v.  Burt.  2  Handy  (Ohio)  202,  holding  that 
assignees  under  proceedings  in  bankruptcy  in  Kentucky  may  sue  to  recover  in- 
solvent's personalty  in  Ohio;  Re  Bristol,  16  Abb.  Pr.  184,  denying  claim  under 
insolvency  proceedings  of  other  state  to  property  within  state  as  against  domestic 
attaching  creditor. 

Criticized  in  Wilson  v.  Matthews,  32  Ala.  332.  holding  that  surrender  under  in- 
solvent law  of  Louisiana  passes  to  assignee  all  debtor's  personalty  whether  with- 
b  or  without  state. 
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—  Of  other  oonntry. 

Cited  in  Mosselman  v.  Caen,  1  Hun,  647,  4  Thomp.  &  C.  171,  denying  right  of  as- 
signee under  Belgium  bankruptcy  law  to  recover  property  in  New  York  fraudu- 
lently taken  from  bankrupts;  Goodsell  v.  Benson,  13  R.  I.  225,  holding  that  debt- 
or's assignment  in  bankruptcy  in  England  will  not  affect  right  of  attaching 
creditor  in  Rhode  Island;  Ackerman  v.  Cross,  40  Barb.  465,  holding  voluntary  as- 
signment in  Canada  effectual  there  to  pass  debtor's  property,  sufficient  to  pass 
property  in  New  York  as  against  attaching  creditor  of  this  state;  Olyphant  v. 
Atwood,  4  Bosw.  459,  holding  resident  of  England  owing  resident  of  United 
States  on  draft,  after  going  through  bankruptcy  there,  is  discharged  of  such 
debt;  Mosselman  v.  Caen,  34  Barb.  66,  21  How.  Pr.  248,  holding  that  defendant 
cannot  raise  question  of  plaintiff's  capacity  to  sue  because  being  assignee  under 
foreign  bankrupt  law,  for  first  time  on  appeal. 

Distinguished  in  Re  Waite,  99  N.  Y.  433,  2  N.  E.  440,  holding  trustee  under 
English  bankruptcy  law  of  firm  doing  business  in  New  York  and  London  entitled 
to  debt  due  firm  from  New  York  bankrupt  of  whom  firm  member  was  assignee. 
Jurisdiction  of  property  at  time  of  asaigiuneiit. 

Cited  in  Bell  v.  Hunt,  3  Barb.  Ch.  391,  on  jurisdiction  of  bankrupt's  property 
at  time  of  assignment. 

—  Assignment  of  goods  on  board  vessel. 

Cited  in  Crapo  v.  Kelly,  16  Wall.  610,  21  L.  ed.  430,  holding  as  between  as- 
signee under  Massachusetts  insolvent  law  of  goods  on  board  a  Massachusetts 
vessel  on  high  seas,  and  subsequent  attaching  creditor  in  New  York,  goods  belong 
to  assignee. 
Pleading  foreign  laws. 

Cited  in  Jack  v.  Martin,  12  Wend.  311,  on  pleading  statute,  or  common  law  of 
foreign  state,  or  country. 
Effect  of  multifariousness  in  bill. 

Cited  in  Gilmore  v.  Sapp,  100  111.  297,  holding  that  multifariousness  in  bill 
cannot  be  urged  as  ground  for  reversal  of  decree  rendered  on  default. 

20  AM.  DEC.  763,  DICKEY  v.  AMERICAN  INS.  CO.  3  WEND.  658. 
Rigbt  to  abandon  ship  as  oonstmctive  total  loss. 

Cited  in  Taber  v.  China  Mut.  Ins.  Co.  131  Mass.  239,  holding  that  assured  may 
abandon  ship  as  constructive  total  loss,  though  damage  was  caused  by  successive 
perils;  Murray  v.  Great  Western  Ins.  Co.  72  Hun,  282,  25  N.  Y.  Supp.  414,  holding 
that  value  as  stated  in  policy  governs  in  determining  whether  vessel  is  so  injured 
as  to  be  constructive  total  loss;  Hughes  v.  Sun  Mut.  Ins.  Co.  12  Daly,  45,  on 
abandonment  of  insured  vessel. 

Cited  in  reference  notes  in  22  A.  D.  349,  on  abandonment  of  insured  property; 
28  A.  D.  252,  on  abandonment  of  insured  vessel;  35  A.  D.  243;  59  A.  S.  R.  814,^ 
on  what  constitutes  total  loss  under  marine  policy ;  23  A.  S.  R.  817,  on  total  and 
partial  loss  in  case  of  marine  insurance;  29  A.  D.  576,  on  injury  to  more  than 
half  of  value  of  vessel  as  technical  total  loss  authorizing  abandonment. 

Cited  in  notes  in  22  L.  ed.  U.  S.  217,  on  what  is  a  total  loss  within  marine  in- 
surance policy;  1  E.  R.  C.  130,  on  right  to  abandon  as  dependent  on  state  of  facts 
existing  at  time  of  offer. 

Distinguished  in  Saurez  v.  Sun  Mut.  Ins.  Co.  2  Sandf.  482,  holding  partial  re- 
pairs by  roaster  at  port  of  distress  in  order  to  sail  vessel  to  another  port  for 
purpose  of  making  repairs  cheaper,  does  not  impair  owner's  right  to  abandon. 
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For  whom  master  is  ag^ent. 

Cited  in  reference  note  in  29  A.  D.  576,  as  to  when  master  is  agent  for  owner  or 
insurer. 
Insured  as  agent  after  abandonment. 

Cited  in  reference  note  in  60  A.  D.  123,  on  insured  as  quasi  agent  of  insurer 
after  unaccepted  abandonment. 
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41  AM.  DEO.  S3,  SMITH  t.  ALIiEN,  1  X.  J.  EQ.  43. 

Chntise  in  statutory  bond. 

Cited  in  reference  notes  in  37  A.  D.  666,  on  eflfect  of  noncompliance  with  stat- 
ute in  official  bonds;  30  A.  D.  341,  on  validity  as  common-law  obligation  of  bond 
taken  without  statutory  authority ;  66  A.  D.  336,  on  validity  of  bond  taken  colore 
officii  with  conditions  unauthorized  by  statute. 

Cited  in  note  in  67  A.  D.  771,  772,  774,  on  effect  of  adding  to  or  varying  statu- 
tory bonds. 

Equitable  Jurisdiction  to  correct  mistakes. 

Cited  in  Hendrickson  v.  Ivins,  1  N.  J.  Eq.  662,  holding  where  a  mistake  is 
manifest,  equity  will  correct  and  hold  the  party  according  to  his  original  in- 
tention; Nourse  v.  Weitz,  120  Iowa,  708,  95  N.  W.  261,  holding  that  a  supersedeas 
•bond  may  be  reformed  in  equity;  Creigh  v.  Boggs,  19  W.  Va.  240,  decreeing  a 
specific  performance  of  a  corrected  written  contract  for  purchase  of  land;  Mar- 
tin v.  Righter,  10  N.  J.  Eq.  610,  denying  relief  where  a  party  executed  a  release 
under  a  mistaken  belief  that  other  party  would  return  it. 

Cited  in  reference  notes  in  26  A.  D.  396;  32  A.  D.  134, — on  relief  in  equity 
against  mistake. 

Cited  in  note  in  11  L.R.A.  377,  on  equitable  relief  from  mistake  in  deed. 
Forfeiture  In  equity. 

Cited  in  Harper  v.  Harper,  45  N.  J.  Eq.  110,  16  Atl.  918,  on  nononforcement  of 
penalties  by  equity. 
Reformation  of  Instruments. 

Cited  in  notes  in  65  A.  S.  R.  494,  on  reformation  of  contracts;  66  A.  S.  R.  505, 
on  reformation  of  bonds;  66  A.  S.  R.  502,  on  effect  of  statute  of  frauds  on  refor- 
tnatiou  of  contract. 
Admissions  by  demurrer. 

Cited  in  reference  note  in  44  A.  D.  723,  on  admission  by  demurrer  of  all  allega- 
tions well  pleaded. 
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Elrldeiice  of  mistake. 

Cited  in  reference  notes  in  30  A.  S.  R.  648,  on  evidence  to  prore  mistake;  2  A. 
S.  R.  828,  on  proof  of  mistake  necessary  to  justify  equitable  relief. 

2i  AM.  DEC.  41,  SOCIETY  FOR  ESTABLISHING  USEFUIi  MANUFAC- 
TURES ▼.  MORRIS  CANAL  &  BKG.  CO.  1  N.  J.  EQ.  157.    Later  casea 
between  same  parties  as  to  right  to  use  of  same  waters  in  5  N.  J.  Eq. 
203,  30  N.  J.  Eq.  145,  note. 
Estoppel  to  deny  corporate  existence. 

Cited  in  reference  notes  in  43  A.  D.  466;  79  A.  D.  437, — on  estoppel  of  person 
dealing  with  corporation  to  deny  corporate  existence. 

Cited  in  notes  in  33  A.  S.  R.   184,  on  estoppel  to  deny  corporate  existence; 
24  A.  D.  60,  on  estoppel  of  one  dealing  with  corporation. 
Dissolution  of  corporation. 

Cited  in  reference  notes  in  42  A.  D.  109,  on  dissolution  of  corporation;  41  A. 
D.  120,  on  nonuser  as  ground  for  forfeiture. 
Jurisdiction  to  declare  a  forfeiture  of  a  franchise. 

Cited  in  New  Jersey  Southern  R.  Co.  v.  Long  Branch,  39  N.  J.  L.  28,  holding 
that  government  creating  a  corporation  can  alone  institute  proceedings  to  de- 
clare a  forfeiture;  Doremus  v.  Dutch  Reformed  Church,  3  N.  J.  Eq.  332,  holding 
equity  not  proper  court  to  try  question  of  forfeiture  of  office;  Conklin  v.  United 
States  Shipbuilding  Co.  140  Fed.  219,  holding  that  equity  cannot  decree  the  dissolu- 
tion of  a  corporation;  Strong  v.  McCagg,  65  Wis.  624,  13  N.  W.  895,  holding 
question  of  forfeiture  of  franchise,  a  question  for  a  court  of  law. 

Cited  in  reference  notes  in  96  A.  D.  755,  on  power  of  equity  to  dissolve  corpo- 
ration; 63  A.  S.  R.  398,  on  jurisdiction  of  equity  to  dissolve  corporations;  35  A.  D 
562,  on  jurisdiction  to  declare  forfeiture  of  corporate  franchises. 

Cited  in  note  in  8  A.  S.  R.  200,  on  power  of  court  of  equity  to  decree  forfeiture 
of  corporate  franchises. 
Jurisdiction  of  court  of  equity  over  nuisances  and  trespass. 

Cited  in  Carlisle  v.  Cooper,  21  N.  J.  £q.  576,  holding  that  courts  of  equity  have 
concurrent  jurisdiction  in  cases  of  private  nuisances. 

Cited  in  reference  notes  in  38  A.  D.  568,  on  injunction  in  cases  of  equity;  30 
A.  D.  572;  54  A.  D.  351,— on  injunction  against  nuisance;  68  A.  D.  117,  on  in> 
junction  against  trespass;  29  A.  D.  757,  on  injunction  against  trespass  or  nui- 
sance; 26  A.  D.  561,  on  injunction  against  waste  and  prrivate  nuisance. 

Cited  in  note  in  73  A.  D.  114,  on  injunctions  against  threatened  nuisances. 
Injunction  to  restrain  repetition  of  tort. 

Cited  in  Pennsylvania  R.  Co.  v.  National  Docks  &,  N.  J.  Junction  Connecting 
R.  Co.  52  N.  J.  Eq.  555,  30  Atl.  580,  denying  an  injunction  where  there  was  no 
reasonable  ground  to  believe  that  there  will  be  an  interference  after  claim  is 
adjudged  unlawful;  Hough  v.  Doylestown,  4  Brewst.  (Pa.)  333,  holding  that  an 
injunction  will  not  be  granted  if  injury  is  doubtful,  eventual,  or  contingent; 
Cherry  v.  Stein,  11  Md.  1,  holding  that  it  must  be  shown  that  injury  could  not 
be  compensated  for  at  law  before  an  injunction  will  be  granted;  Cox  v.  Louis- 
ville, N.  A.  &  C.  R.  Co.  48  Ind.  178,  holding  where  right  to  continue  an  injury  is 
claimed  by  an  aggressor,  an  injunction  may  be  granted. 

Cited  in  reference  note  in  62  A.  D.  376,  on  right  to  grant  injunction  to  re- 
strain constantly  recurring  trespasses. 
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—  To  protect  water  rights. 

Cited  in  Corning  v,  Troy  Iron  Si  Nail  Factory,  6  How.  Pr.  89,  granting  an  in- 
junction against  the  obstruction  of  a  water  course;  Shields  v.  Amdt,  4  N.  J.  Eq. 
234,  holding  that  an  injunction  may  be  granted  to  restrain  the  diversion  of  a 
water  course  from  its  accustomed  channel. 
Rights  of  a  riparian  owner. 

Cited  in  Society  for  Establishing  Useful  Manufactures  v.  Low,  17  N.  J.  Eq. 
10,  holding  a  riparian  proprietor  on  a  private  river  is  entitled  to  the  use  and 
enjoyment  of  the  stream  without  diminution  or  alteration. 

Cited  in  reference  notes  in  36  A.  S.  R.  894,  on  riparian  rights;  26  A.  D.  390,. 
on  rights  of  riparian  proprietor;  37  A.  D.  238,  on  right  of  riparian  owner  to 
natural  flow  of  stream;  38  A.  D.  112,  on  right  of  riparian  proprietor  to  use  of 
water  flowing  through  his  land;  26  A.  D.  630,  on  nature  of  non-navigable  rivers; 
67  A.  D.  716,  on  acquisition  of  prior  right  to  use  of  stream  by  prescription  or 
adverse  occupancy. 

Cited  in  notes  in  24  A.  D.  300,  on  rights  in  water  courses;  79  A.  D.  640,  on 
riparian  owner's  right  to  reasonable  use  of  water;  64  A.  D.  794,  on  right  of 
riparian  owner  to  natural  and  uninterrupted  flow  of  stream;  79  A.  D.  639,  on 
rule  that  riparian  owner  shall  not  diminish  natural  flow  of  stream;  93  A.  S.  R.. 
712,  on  prescriptive  title  to  surface  water;  42  L.R.A.  171,  on  title  to  land  under 
nontidal  rivers;  41  L.R.A.  747,  on  right  as  between  upper  and  lower  proprietors 
to  water  turned  into  stream. 

l^istinguished  in  Sparks  Mfg.  Co.  v.  Newton,  67  N.  J.  Eq.  367,  41  Atl.  386„ 
holding  that  flood  water  as  soon  as  it  reaches  a  natural  stream,  becomes  subject 
to  the  right  of  use  by  riparian  proprietors;  Druley  v.  Adam,  102  111.  177,  hold- 
ing that  water  collected  by  artificial  means  and  allowed  to  flow  into  a  natural 
stream  becomes  subject  to  rights  of  lower  proprietor  after  it  has  passed  onto 
soil  of  another;  Dyer  v.  Cranston  Print  Works  Co.  22  R.  I.  606,  48  Atl.  791, 
holding  that  party  who  by  reservoirs,  collects  additional  flow  of  water  in  certain 
seasons,  is  not  entitled  to  its  exclusive  use. 

21  AM.  DEC.  52,  FRIES  v.  BRUGLER,  12  N.  J.  L.  70. 
Asking  questions  for  purpose  of  discrediting  a  witness. 

Cited  in  Cloutier  v.  Grafton  &  U.  R.  Co.  162  Mass.  471,  39  N.  E.  110,  allowing 
evidence  which  tended  to  contradict  statements  of  a  witness  on  cross-examina- 
tion. 

Cited  in  reference  notes  in  36  A.  D.  411,  on  impeachment  of  witness;  66  A.  D. 
342,  on  impeaching  witness  by  evidence  of  contradictory  statements;  76  A.  D. 
207,  on  asking  questions  for  purpose  of  discrediting  witness. 

Cited  in  note  in  88  A.  D.  321,  322,  on  inquiry  on  collateral  and  irrelevant  mat- 
ter for  purpose  of  discrediting  witness. 
Privilege  of  witness  to  refuse  to  answer  question. 

Cited  in  Re  Moser,  138  Mich.  302,  101  N.  W.  688,  6  A.  &  E.  Ann.  Cas.  31 ; 
Temple  v.  Com.  76  Va.  892, — holding  where  a  witness  on  oath,  declares  his  be- 
lief that  the  answer  would  criminate  or  tend  to  criminate  him,  the  court  cannot 
compel  him  to  answer  unless  it  is  perfectly  clear  from  a  careful  consideration  of 
all  the  circumstances  that  the  answer  cannot  possibly  have  such  tendency;  Ex 
parte  Park,  37  Tex.  Crim.  Rep.  690,  66  A.  S.  R.  836,  40  S.  W.  300,  holding  that 
the  liability  must  appear  reasonable  to  the  court  or  the  witness  will  be  com- 
pelled to  answer;  SUte  v.  Thaden,  43  Minn.  263,  46  N.  W.  447,  holding  that  it 
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must  appear  from  the  circumstances  of  the  case  and  the  nature  of  the  expected 
evidence  that  there  is  reasonable  ground  to  apprehend  danger  to  witness;  Kggers 
V.  Fox,  177  III.  185,  52  N.  E.  2G9,  holding  that  the  right  of  a  witness  to  re- 
fuse to  give  evidence  tending  to  incriminate  him  is  a  privilege  which  he  alone 
can  claim. 

Cited  in  reference  notes  in  22  A.  D.  454;  1  A.  S.  R.  886;  75  A.  S.  R.  318,^ 
on  privilege  of  witness;  66  A.  S.  B.  841,  on  privilege  of  witness  to  refuse  to  an- 
swer; 86  A.  S.  K.  722,  on  privilege  of  witness  as  to  incriminating  testimony; 
36  A.  D.  358;  49  A.  D.  346;  59  A.  D.  153,— on  right  of  witness  to  refuse  to  an- 
swer incriminating  kuestions;  88  A.  D.  320,  on  kusstion  witnesses  need  not  an- 
swer; 77  A.  S.  K.  524,  on  cross-examination  involving  incrimination;  24  A.  S.  VL 
874,  on  right  of  witness  to  refuse  to  answer  on  ground  that  answer  would  ex- 
pose him  to  disgrace  and  infamy;  2  A.  S.  R.  356,  on  right  of  accused  offering 
himself  as  witness  to  refuse  to  answer  question  because  of  possible  incrimination. 

Cited  in  notes  in  21  A.  D.  153,  on  answers  tending  to  criminate  witness;  75  A. 
S.  R.  332,  on  privilege  of  witness  as  to  incriminating  testimony;  75  A.  S.  R. 
324,  on  privilege  of  witness  as  to  testimony  tending  to  disgrace  him;  75  A.  S.  R 
339,  on  personal  privilege  of  witness  as  to  incriminating  testimony. 
Relevancy  of  evidence. 

Cited  in  State  v.  Prater,  52  W.  Va.  132,  43  S.  E.  230,  holding  that  by  rele- 
vant matter  is  meant  not  merely  that  which  is  relevant  as  affecting  the  credit 
of  the  witness  alone  but  that  which  is  material  to  the  facts  in  issue. 

21  AM.  DEO.  62,  STATE  v.  ROBERTS,  12  N.  J.  L.  114. 
Duty  and  liability  off  slieriff  as  to  levying  execution. 

Cited  in  Steele  v.  Crabtree,  40  Neb.  420,  68  N.  W.  1022;  Elmore  v.  Hill,  61  Wis. 
365,  8  N.  W.  240,— holding  sheriff  liable  for  loss  caused  by  unexplained  and  un- 
excused  delay  in  making  levy. 

Cited  in  reference  notes  in  72  A.  S.  R.  160,  on  liability  for  failure  of  sheriff  to 
levy;  36  A.  D.  705,  on  power  and  duty  of  sheriff  after  expiration  of  official  term; 
60  A.  S.  R.  889,  on  effect  of  change  in  sheriff's  office  on  pending  execution  sales. 

Cited  in  notes  in  1)5  A.  D.  433,  as  to  what  constitutes  negligence  in  service  of 
process;  95  A.  D.  425,  426,  on  sheriff's  duty  as  to  service  of  process  in  absence  of 
directions;  36  A.  D.  706,  on  liability  of  sheriff  for  neglect  to  complete  execution 
after  expiration  of  term;  95  A.  S.  R.  98,  on  defenses  available  to  sheriffs,  con- 
stables, and  marshals  for  failure  to  levy;  46  A.  D.  512,  on  liability  on  official 
bond  for  sheriff's  acts  after  expiration  of  term  during  which  execution  com- 
menced. 
liiability  off  slieriff's  bondsmen  for  an  escape. 

Cited  in  State  v.  Leeds,  31  N.  J.  L.  185,  holding  suit  on  sheriff's  official  bond 
for  an  escape  maintainable  although  sheriff's  liability  not  fixed  by  judgment. 
Completion  off  levy  by  ex-slieriff. 

Cited  in  Ayers  v.  Casey,  72  N.  J.  L.  223,  61  Atl.  452,  holding  that  a  sheriff 
who  has  begun  to  execute  a  writ  for  the  sale  of  mortgaged  property  is  authorized 
to  complete  the  execution  of  it  notwithstanding  the  expiration  of  his  term  of 
office. 
Duty  to  execute  a  writ  unexecuted  by  predecessor. 

Cited  in  The  Governor  v.  Robbins,  7  Ala.  79,  holding  where  a  sheriff  collects 
money  on  a  fieri  facias  and  renews  his  bond  before  it  was  demanded  of  him  and 
he  converts  the  same,  the  sureties  on  the  latter  bond  are  liable;   Faulkner  v. 
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State,  9  Ark.  14,  holding  sureties  liable  on  a  constable's  bond  for  his  failure  to 
execute  an  execution  delivered  to  hira  before  he  executes  his  bond;  Phillips  v. 
Brazeal,   14  Ala.  746,  on  duty  of  sheriff  on  his  reappointment  to  execute  an 
execution  remaining  in  his  hands  when  his  term  of  office  expired. 
Pleading  breach  of  bond. 

Cited  in  reference  note  in  40  A.  D.  314,  on  assigning  breaches  in  action  on 
bond. 

Collection  of  delinquent  taxes. 

Distinguished  in  State,  School  Dist.  N..  4,  Prosecutors,  v.  Lewis,  35  N.  J.  L. 
377,  holding  tax  collector  without  authority  to  collect  delinquent  taxes  due  in 
preceding  year. 

21  AM.  DEC.  66,  MARSELLIS  ▼.  THALHIMER,  2  P.4IGE,  35. 
Capacity  of  an  unborn  child  to  Inherit  or  take  under  will. 

Cited  in  Hone  v.  Van  Schaick,  3  Barb.  Ch.  488;  Harper  v.  Archer,  4  Smedes  & 
M.  09,  43  A.  D.  472, — holding  an  infant  is  in  ease  from  the  time  of  conception  for 
the  purpose  to  taking  an  estate  for  his  benefit,  provided  the  infant  is  born  alive 
and  after  such  a  period  foetal  existence  that  its  continuance  in  life  might  rea- 
sonably be  expected;  Hawley  v.  James^  5  Paige,  318,  holding  that  a  posthumous 
child  if  born  alive  is  considered  as  in  existence  at  death  of  parents  for  purpose 
of  taking  a  vested  interest  for  his  own  benefit;  Aubuchon  v.  Bender,  44  Mo.  660, 
holding  that  an  unborn  child  will  take  a  vested  or  contingent  remainder  as 
though  living  when  particular  estate  was  determined;  Cooper  v.  Heatherton,  66 
App.  Div.  661,  73  N.  Y.  Supp.  14,  holding  a  child  en  ventre  aa  m&re  is  a  "life  in 
being*'  within  the  statute  against  perpetuities;  Doe  ex  dem.  Poor  v.  Considine, 
6  Wall.  458,  18  L.  ed.  869,  on  rights  of  an  unborn  child  in  a  remainder. 

Cited  in  reference  note  in  33  A.  D.  138,  on  right  of  posthumous  child  to  in- 
herit or  take  bequest. 

Cited  in  note  in  73  A.  S.  R.  415,  on  right  of  unborn  child  to  take  under  gifts 
to  "children." 

Distinguished  in  Evans  v.  Anderson,  15  Ohio  St.  324,  holding  under  the  stat- 
ute that  a  subsequent  birth  of  a  child  avoids  a  will. 
When  child  en  ventre  sa  mdre  is  in  esse. 

Cited  in  notes  in  43  A.  D.  474,  475;  68  A.  D.  586;  119  A.  S.  R.  947,  948,— as 
to  when  child  en  ventre  aa  m&re  is  in  ease. 
Rights  and  liabilities  of  an  unborn  child. 

Cited  in  State  ex  rel.  Niece  v.  Soale,  36  Ind.  App.  73,  74  N.  E.  1111;  Quinlen 
V.  Welch,  69  Hun,  584,  23  N.  Y.  Supp.  963,— holding  that  a  child  born  after 
death  of  the  father,  has  the  right  of  action  under  a  statute  providing  that  every 
"child''  who  shall  be  injured  in  means  of  support  by  intoxication  of  father 
may  sue;  Gillespie  v.  Nabors,  59  Ala.  441,  31  A.  R.  20,  holding  an  unborn  child 
is  not  an  heir  within  the  meaning  of  the  statute  authorizing  a  sale  of  land  for 
partition. 

Cited  in  note  in  119  A.  S.  R.  956,  on  judicial  proceedings  by  or  against  child 
en  ventre  aa  m^re. 
Child  en  ventre  sa  m^re  not  considered  in  esse  for  another's  benefit. 

Cited  in  Bender  v.  Terwilliger,  48  App.  Div.  371,  63  N.  Y.  Supp.  269,  holding 
that  one  claiming  through  a  child  is  bound  to  prove  that  child  was  bom  alive; 
Martin's  Estate,  3  Pa.  Co.  Ct.  212,  holding  that  a  child  en  ventre  aa  mire^  and 
subsequently  bom  dead  does  not  have  inheritable  blood  so  as  transmit  property. 
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Cited  in  note  in  119  A.  S.  R.  949,  on  not  benefiting  third  peraons  by  nile  that 
child  en  ventre  8a  mdre  shall  be  considered  person  in  being. 
Requisites  to  tenancy  by  the  curtesy. 

Cited  in  notes  in  7  L.R.A.  693,  on  tenancy  by  the  curtesy  of  wife's  estate; 
15  A.  D.  451,  on  requisites  to  tenancy  by  the  curtesy;  112  A.  S.  R.  579,  on  what 
constitutes  birth  of  live  issue  so  as  to  entitle  the  father  to  curtesy. 
Presomption  as  to  living  of  prematurely  born  child. 

Cited  in  reference  note  in  26  A.  D.  600,  on  presumption  as  to  capability  of 
children  bom  within  six  months  after  conception,  living. 
Rights  of  or  through  a  prematurely  bom  child. 

Cited  in  Dietrich  v.  Northampton,  138  Mass.  14,  52  A.  R.  242,  holding  that 
a  child  whose  birth  is  caused  prematurely  but  who  lives  only  few  minutes,  is  not 
a  "person"  for  loss  of  whose  life  an  action  will  lie;  Re  Winne,  1  Lans.  508,  hold- 
ing that  where  Cesarean  operation  is  performed  the  husband  ia  not  tenant 
by  curtesy. 

21  AM.  DEC.  70,  WARING  v.  CRANE,  2  PAIGE,  79. 

Guardian  ad  litem  as  party  of  record. 

Cited  in  Clay  v.  Baker,  41  Hun,  58,  1  N.  Y.  Civ.  Proc.  Rep.  1,  holding  guardian 
ad  litem  is  party  to  record;  Bowen  v.  Idley,  6  Paige,  46,  holding  where  an  in- 
fant elects  to  abandon  a  suit  improperly  brought  the  proper  course  is  to  dismiss 
at  the  cost  of  the  next  friend. 
liiability  for  costs. 

Cited  in  reference  notes  in  81  A.  S.  R.  24,  on  liability  for  costs;  33  A.  D.  476„ 
as  to  when  costs  are  not  allowed. 

21  AM.  DEC.  78,  COVENHOVEN  v.  SHULiER,  2  PAIGE,   122. 
Misjoinder  of  parties. 

Cited  in  Bugbee  v.  Sargent,  23  Me.  269,  on  remedy  on  misjoinder  of  parties. 

Cited  in  note  in  28  A.  D.  424,  on  joinder  of  defendants  in  equity. 
Interpretation  of  written  instruments. 

Cited  in  note  in  14  £.  R.  C.  655,  on  interpretation  of  written  instruments. 
»  Of  wills  generally. 

Cited  in  note  in  8  LJI.A.  740,  on  construction  of  wills. 
» Intention  of  testator  generally. 

Cited  in  Neville  v.  Dulaney,  89  Va.  842,  17  S.  £.  475;  Tuttle  ▼.  Heidermann, 
5  Redf.  199,  holding  that  intention  of  testator  ascertained  from  whole  of  will 
must  govern  if  not  inconsistent  with  rules  of  law;  Jones  v.  Jones,  28  Misc.  421, 
59  N.  Y.  Supp.  974;  Pinckney  v.  Pinckney,  1  Bradf.  269,— holding  that  the  whole 
of  a  provision  of  a  will  must  be  taken  together;  Reid  v.  Hancodc,  10  Humph. 
368,  holding  that  court  will  carry  testator's  intention  into  eflfect,  if  incorrectly 
expressed,  by  supplying  the  proper  words. 

Cited  in  reference  notes  in  39  A.  D.  582,  on  ascertainment  of  testator's  intent 
in  construing  will;  27  A.  D.  607;  45  A.  D.  610;  57  A.  D.  144, — on  intention  of 
testator  governing  in  construction  of  wills;  32  A.  D.  688,  on  construction  of 
devises  in  accordance  with  testator's  intention  as  shown  by  will;  29  A.  D.  350, 
on  seeking  testator's  intention  from  entire  will;  29  A.  D.  274,  on  seeking  testa- 
tor's intention  by  taking  entire  will  together;  38  A.  S.  R  287,  on  court's  supply- 


Digitized  by 


Google 


973  NOTES  ON  AMERICAN  DECISIONS.  [6G-73 

ing  words  to  effectuate  testator's  intent;  45  A.  D.  719,  on  admissibility  of  ex- 
trinsic evidence  as  to  intention  of  testator. 

Cited  in  notes  in  3  L.R.A.  847,  on  rule  that  intention  of  testator  governs  con- 
struction of  will;  11  L.R.A.(N.S.)  68,  on  intention  of  testator  as  to  whether 
bequest  of  stocks,  bonds,  or  notes  is  general  or  specific. 

—  Intention  where  words  are  capable  of  a  twofold  construction. 

Cited  in  Conover  v.  Hoffman,  1  Bosw.  214,  holding  of  will  capable  of  a  twofold 
construction,  that  construction  should  be  adopted  which  is  most  consistent  with 
the  intention  as  ascertained  from  other  provisions  of  the  will. 

Cited  in  reference  note  in  97  A.  S.  R.  748,  on  subsequent  irreconcilable  pro- 
vision of  will  as  evidence  of  subsequent  intention. 
<— Conslructlon  of  apparently  Inconsistent  parts  of  a  will. 

Cited  in  Parks  v.  Parks,  9  Paige,  107;  Norris  v.  Beyea,  13  N.  Y.  273;  Theo- 
logical Seminary  v.  Kellogg,  16  N.  Y.  83;  Van  Nostrand  v.  Moore,  52  N.  Y.  12; 
Bonard's  Will,  10  Abb.  Pr.  N.  S.  128, — holding  if  two  parts  or  provisions  of  a 
will  are  repugnant  so  that  both  cannot  «tand,  the  last  will  prevail  unless  other 
parts  will  forbid  it;  Moore  v.  Moore,  47  Barb.  257,  on  same  point;  Cox  v.  Britt, 
22  Ark.  667;  Dickison  v.  Dickison,  138  111.  541,  32  A.  S.  R.  163,  28  N.  E.  792; 
Chace  v.  Lamphere,  51  Hun,  524,  4  N.  Y.  Supp.  288, — holding  that  foregoing 
rule  is  resorted  to  only  when  necessary  to  prevent  failure  of  both  provisions; 
Smith  V.  Curry,  52  III.  App.  227;  Stevens  v.  Underbill,  67  N.  H.  68,  36  Atl. 
370, — holding  that  general  intent  of  testator  is  not  to  be  defeated  by  an  un- 
certain meaning  contained  in  a  single  clause;  Roseboom  v.  Roseboora,  81  N.  Y. 
356  (affirming  15  Hun,  315),  holding  that  a  will  is  to  be  construed  if  possible  to 
avoid  repugnancy;  Price  v.  Cole,  83  Va.  343,  2  S.  E.  200,  to  like  effect;  Roundtreo 
▼.  Talbot,  89  III.  246;  Pue  v.  Pue,  1  Md.  Ch.  382;  Hoge*s  Estate,  1  Brewst.  (Pa.) 
307;  Hooe  v.  Hooe,  13  Gratt.  245, — holding  same  unless  the  separate  provisions 
are  totally  irreconcilable  and  where  real  intention  of  testator  cannot  be  ascer- 
tained; Temple  v.  Sammis,  16  Jones  &  S.  324,  on  construction  of  apparently  con- 
flicting clauses  as  to  estate  devised. 

Cited  in  reference  note  in  27  A.  D.  429,  on  revocation  of  earlier  provision  of 
will  by  later  irreconcilable  one. 

Cited  in  note  in  8  L.R.A.  745,  on  construction  of  will  in  case  of  repugnancy. 

Distinguished  in  Rona  v.  Meier,  47  Iowa,  607,  29  A.  R.  493,  holding  that  if 
the  first  taker  has  power  by  the  terms  of  the  will  to  dispose  of  the  property 
he  must  be  the  absolute  owner  and  any  limitation  over  is  void  for  repugnancy. 

—  Grammatical  sense. 

Cited  in  Cleland  v.  Waters,  16  Ga.  496,  holding  that  courts  will  disregard 
strict  grammatical  construction  of  a  will  if  necessary  to  effectuate  intention; 
Jackson  v.  Hoover,  26  Ind.  511,  holding  that  the  transposition  of  words,  clauses, 
sentences,  or  paragraphs  is  admissible  where  such  gives  effect  to  intention  of 
testator  and  renders  will  harmonious;  Kelly  v.  Kelly,  5  Lans.  443;  Pickering  v. 
Langdon,  22  Me.  413, — holding  that  court  may  supply  words  where  court  is  sat- 
isfied such  was  intention  of  testator;  Ex  parte  Hornby,  2  Bradf.  420,  holding 
that  words  of  will  may  be  transposed  to  effectuate  intention ;  Hankin's  Estate,  4 
Watts  k  S.  300,  holding  that  words  may  be  transposed  to  make  a  limitation  sen- 
sible; Adamson  v.  Ayres,  5  N.  J.  Eq.  349,  construing  word  "dower"  as  being  used 
as  equivalent  to  "thirds*';  Chrystie  v.  Phyfe,  19  N.  Y.  344,  holding  of  devise  in 
case  the  testator's  daughter  "should  die  unmarried"  and  "without  leaving  lawful 
issue"  that  this  was  a  double  contingency  that  the  daughter  should  die  im- 
married  and  childless. 


Digitized  by 


Google 


21  AAI.  DEC]  NOTES  ON  AMEKICAN  DECISIONS.  ^74 

Protection  of  Interest  of  remainderman  or  residuary  taker  against  tenant. 

Cited  in  Terry  v.  Allen,  60  Conn.  630,  23  Atl,  150  j  Langworthy  v.  Cliadwick, 
13  Conn.  42, — ^holding  that  a  court  of  equity  may  require  security  where  inten- 
tion of  testator  is  likely  to  be  defeated  by  conduct  of  devisee  for  life;  Re 
Fembacher,  3  How.  Pr.  N.  S.  81,  4  Dem.  227,  8  N.  Y.  Civ.  Proc.  Rep.  308,  17  Abb. 
N.  C.  339,  holding  that  under  ordinary  circumstances  one  who  has  a  simple  life 
estate,  in  property  given  in  remainder  to  another  must  give  security;  Re  Gilles- 
pie, 18  Abb.  N.  C.  41,  holding  where  widow  wishes  to  have  possession  of  the 
residuary  estate,  she  must  give  security  to  protect  the  remainderman;  Riddle 
V.  Kellum,  8  Ga,  374,  holding  that  in  equity  the  legatee  in  remainder  is  en- 
titled to  have  security  required  of  life  tenant,  upon  allegation  and  proof  of  waste 
or  danger  of  waste;  Nance  v.  Coxe,  10  Ala.  125;  Overton  v.  Nashville,  110  Tenn. 
60,  72  S.  W.  108;  Sutton  v.  Craddock,  36  N.  C.  (1  Ired.  Eq.)  134,— holding 
security  is  required  only  in  case  of  danger  shown;  Lewis  v.  Hudson,  6  Ala.  463; 
Emmons  v.  Cairns,  2  Sandf.  Ch.  369, — holding  where  there  is  no  proof  or 
danger  of  waste  of  property,  the  court  will  enforce  life  tenant  to  make  an 
inventory  of  the  specific  property  bequeathed;  Re  Campbell,  21  Misc.  133,  47 
N.  Y.  Supp.  29;  Re  Camp,  126  N.  Y.  377,  27  N.  E.  799,— holding  that  a  court 
of  equity  has  power  to  order  a  life  tenant  of  personal  property,  before  its  de- 
livery to  him  to  give  security  for  its  forthcoming  or  to  provide  for  the  invest- 
ment of  the  fund  and  for  payment  of  interest  only  to  him  during  life;  Mason 
V.  Pate,  34  Ala.  379,  holding  that  a  life  tenant  of  a  certain  amount  of  money 
should  be  given  the  option  of  taking  money  on  execution  of  a  bond  or  the  tak- 
ing interest  on  the  amount  annually;  Roberts  v.  Ogbourne,  37  Ala.  174,  on  same 
point;  Hill  v.  Harding,  92  Ky.  76,  17  S.  W.  199,  holding  that  proceedings  for 
safety  of  fund  is  with  remainderman  and  not  with  the  executor;  Goudie  v. 
Johnston,  109  Ind.  427,  10  N.  E.  296,  on  protection  of  interest  of  remainder- 
man; Re  McDougall,  141  N  Y.  21,  35  N.  E.  961,  holding  where  bequest  is  of 
property  the  nature  of  which  is  such  that  in  order  to  be  physically  enjoyed 
must  be  possessed,  then  the  proper  course  is  to  exact  an  inventory;  De  Peyster 
V.  Clendining,  8  Paige,  295,  holding  under  a  bequest  to  wife  for  life  of  use  of 
certain  stock  and  farming  implements  that  she  should  give  administrator  an 
inventory  of  the  articles. 

Cited  in  reference  notes  in  86  A.  D.  173,  on  rights  of  tenant  for  life  and 
remainderman  in  personal  property;  84  A.  D.  173,  on  right  of  legatee  in  re- 
mainder to  call  on  legatee  for  life  for  inventory;  84  A.  D.  173,  on  necessity  that 
legatee  for  life  give  security  to  legatee  in  remainder. 

Cited  in  notes  in  57  A.  D.  588,  on  rights  of  life  tenant  in  money  and  per- 
sonal property;  14  A.  S.  R.  629,  on  mode  of  determining  rights  and  remedies 
of  reversioners  and  remaindermen. 

—  Bequest  of  chattels  for  a  limited  period. 

Cited  in  Re  Smither,  30  Hun,  532,  holding  bequest  of  chattels  for  limited 
period  with  remainder  over  that  where  there  is  no  proof  of  danger  that  arti- 
cles will  be  wasted  or  otherwise  lost,  the  first  taker  need  not  give  security. 

—  Bequest  of  residue  for  life  witli  remainder  over. 

Cited  in  Beck  v.  Montgomery,  7  How.  (Miss.)  39,  holding  that  the  tenant 
for  life  is  a  trustee  for  those  in  remainder;  Rachels  v.  Wimbish,  31  Ga.  214^ 
Howard  v.  Howard,  16  N.  J.  Eq.  486;  Healey  v.  Toppan,  45  N.  H.  243,  86  A.  D. 
159, — liolding  where  a  general  bequest  is  made  of  a  residue  for  life  with 
remainder   over,   the   property  should   be   sold   and   converted   into   money  and 
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interest  thereof  paid  to  legatee  for  life;  Rowe  v.  White,  16  N.  J.  Eq.  411,  84 
A.  D.  169;  Ackerman  v.  Vrecland,  14  N.  J.  Eq.  23, — holding  same  where  personal 
property  is  not  given  specifically;  Brannock  v.  Stocker,  76  Ind.  558,  holding  same 
where  assets  consists  of  money  and  notes;  Parker  v.  Moore,  25  N.  J.  Eq.  228; 
Hull  V.  Eddy,  14  N.  J.  L.  169;  Cairns  v.  Chaubert,  9  Paige,  160;  Smith  v.  Nos- 
trand,  3  Hun,  450,  5  Thomp.  &,  C.  664, — holding  where  a  residuary  gift  is  of  things 
consumed  in  using,  that  the  things  must  be  sold  and  the  interest  of  the  produce 
paid  to  the  legatee  for  life;  Marlett  v.  Marlett,  14  Hun,  313,  on  same  point; 
Theological  Seminary  v.  Cole,  20  Barb.  321,  holding  same  where  the  bequest 
was  of  the  whole  of  the  residue  limited  as  to  part  upon  a  contingency  to  the 
use  thereof  for  life  with  a  valid  gift  over  of  that  part  upon  the  contingency  and 
as  to  the  rest  absolute  of  the  entire  estate;  Spear  v.  Tinkham,  2  Barb.  Ch.  211, 
holding  rule  to  be  the  same  as  to  personal  property  not  necessarily  consumed  in  the 
using  unless  a  contrary  intention  is  shown;  Williamson  v.  Williamson,  6  Paige, 
298;  Clark  v.  Clark,  8  Paige,  152,  36  A.  D.  676;  Calkins  v.  Calkins,  1  Redf. 
337, — holding  where  a  will  bequests  to  the  widow  generally  all  the  personal 
estate  for  life  with  remainder  over,  the  whole  must  be  converted  into  money  and 
income  paid  over  to  the  widow ;  Rapalye  v.  Rapalye,  27  Barb.  610,  holding  same 
where  bequest  embraced  hay,  grain,  provisions,  horses,  cattle,  and  farming  tools; 
Re  Dow,  17  N.  Y.  S.  R.  535,  2  N.  Y.  Supp.  176,  sustaining  a  decree  ordering 
the  sale  of  personal  property  of  testator  and  directing  its  investment  for  bene- 
fit of  life  tenant;  Livingston  v.  Murray,  68  N.  Y.  486,  holding  a  devise  of  a 
life  estate  to  daughter  with  remainder  to  lawful  issue,  gave  daughter  only 
right  tt>  income;  Re  Housman,  4  Dero.  404,  holding  where  property  which  ought 
to  be  converted  is  held  by  executors,  a  tenant  for  life  is  not  entitled  to  the 
annual  produce,  but  to  interest  upon  the  estimated  value  of  the  unconverted 
property;  Re  Shipman,  63  Hun,  611,  6  N.  Y.  Supp.  276,  6  Abb.  N.  C.  101,  hold- 
ing that  the  duty  of  the  executor  as  such  continues  until  the  life  estate  elapses; 
Re  Kendall,  4  Dem.  133,  on  payment  of  interest  on  from  residue  property  to  a 
life  beneficiary;  Bundy  v.  Bundy,  38  N.  Y.  410  (affirming  47  Barb.  136),  on 
payment  of  income  of  a  fund  to  holder  of  life  interest. 

Cited  in  reference  notes  in  35  A.  D.  682,  on  right  passing  by  bequest  of  resi- 
due for  life  or  shorter  period;  84  A.  D.  174,  on  effect  of  general  bequest  of 
residue  for  life  including  articles  consumed  in  using. 

Distinguished  in  Crane  v.  Van  Duyne,  9  N.  J.  Eq.  259;  Hill  v.  Hill,  2  Lans. 
43, — holding  where  there  was  a  general  bequest  to  the  wife  for  life  with  a  re- 
mainder over,  that  the  property  should  not  be  sold  and  converted  into  money 
by  the  executor;  where  such  would  defeat  the  expressed  intention  of  testator; 
Re  Woods,' 35  Hun,  60,  holding  imder  a  will  providing  that  all  the  residue  of 
testator's  personal  estate  should  go  to  his  wife  "to  be  used  and  enjoyed  by  her 
during  her  term  of  natural  life,"  that  executors  had  no  authority  to  retain  and 
invest  proceeds  of  such  legacies;  Re  Martens,  16  Misc.  245,  39  N.  Y.  Supp.  189, 
1  Gibbons  Sur.  Rep.  608,  holding  where  unproductive  and  unimproved  real  estate 
is  devised  in  trust  with  power  of  sale  and  reinvestment,  but  is  held  by  trustee 
in  exercise  of  a  sound  discretion  for  benefit  of  the  remainderman,  that  the  ex- 
pense of  the  carrying  it  is  charged  to  principal  and  not  to  income;  Re  Garrity, 
108  Cal.  463,  38  Pac.  628,  holding  that  the  probate  court  is  not  authorized 
to  direct  a  conversion  of  testator's  property  or  to  require  the  legatee  for  life 
to  give  security  before  receiving  his  legacy. 

Disapproved  in  Evans  v.  Iglehart,  6  Qill  &  J.  171,  holding  that  whether  sueh 
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life  tenant  is  to  receive  nothing  more  than  interest  on  value  of  property  la  purely 
a  question  of  intention  and  not  a  question  of  law. 
Executor  as  trustee  of  funds  under  will. 

Cited  in  Edsall  v.  Waterbury,  2  Redf.  48,  holding  under  a  gift  to  wife  of 
the  interest,  to  accrue  on  all  testator's  estate  during  life,  and  at  her  deatU 
to  certain  named  beneficiaries,  that  the  executor  is  trustee  of  the  fund  during 
life  of  wife. 
Power  of  court  to  require  Indemnity  against  damages. 

Cited  in  Russell  v.  Farley,  105  U.  S.  433,  26  L.  ed.  1060,  holding  that  Uie 
complainant  before  being  granted  an  injunction  should  give  a  bond  conditioned 
to  pay  damages. 

21  AM.  DEC.  81,  SCRIBNER  v.  CRANE,  2  PAIGE,  147. 
Requisite  proof  of  a  will. 

Cited  in  Lansing  v.  Russell,  13  Barb.  610,  holding  proof  of  fact  of  signing  not 
sufficient  proof  of  a  will. 

Cited  in  notes  in  40  A.  D.  232,  on  proof  of  will  by  subscribing  witnesses;  39 
L.R.A.  716,  on  opinions  of  subscribing  witnesses  as  to  sanity  or  insanity;  77  A 
S.  R.  473,  478,  on  weight  and  effect  of  testimony  of  subscribing  witness  on  probate 
of  will. 

Distinguished  in  Cheatham  v.  Hatcher,  30  Gratt.  56,  32  A.  R.  650,  holding  that 
a  will  must  be  subscribed,  but  need  not  be  proven  by  two  attesting  witnesses. 
Legal  effect  of  attestation. 

Referred  to  as  a  leading  case  in  Stevens  v.  Leonard,  154  Ind.  67,  77  A.  S.  R. 
446,  56  N.  E.  27,  holding  that  a  testamentary  witness  impliedly  certifies  that  the 
testator  is  of  sound  mind  and  competent  to  make  a  will. 

Cited  in  Dickson's  Estate,  20  Pa.  Co.  Ct.  162,  holding  that  the  subscribing  wit- 
ness to  a  will  in  effect  certifies  to  his  knowledge  of  mental  capacity  of  the  tes- 
tator; Brinckerhoof  v.  Remsen,  8  Paige,  488,  holding  that  witnesses  must  clearly 
understand  they  are  attesting  will  of  testator;  McDaniel  v.  Crosby,  19  Ark.  533, 
holding  that  attesting  witnesses  are  to  ascertain  and  judge  capacity  of  testator; 
Morris  v.  Kniffin,  37  Barb.  336,  holding  presumption' of  duly  executed  will  arises 
from  being  subscribed  by  testator,  and  from  being  declared,  acknowledged,  signed 
and  attested  in  the  presence  of  and  at  the  request  of  the  testator;  Farleigh  v. 
Kelley,  28  Mont.  421,  63  L.R.A.  319,  72  Pac.  756,  holding  where  attesting  witness 
is  outside  of  jurisdiction,  that  proof  of  handwriting  is  evidence  of  all  the  facts 
recited  in  the  attestation  clause. 
Attesting  witnesses*  required  knowledge  of  facts. 

Cited  in  Burke  v.  Nolan,  1  Dem.  436,  holding  that  execution  of  wills  shall  be 
complied  with  in  the  presence  of  the  attesting  witnesses,  that  they  may  be  able  to 
testify  on  subject;  Burritt  v.  Silliman,  16  Barb.  198,  holding  that  witnesses  must 
have  suflicient  opportunity  to  ascertain  the  real  state  of  testator's  mind. 
Elvidence  to  overthrow  presumption  raised  by  attestation  of  will. 

Cited  in  Townshend  v.  Townshcnd,  9  Gill,  506,  holding  declarations  of  an  at- 
testing witness  since  dead  are  admissible  to  impeach  presumption  raised  by  bis 
attesting  signature. 
Publication  of  will. 

Cited  in  reference  note  in  39  A.  D.  592,  on  publication  of  will. 
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Necessity  of  knowledge  on  part  of  testator. 

Cited  in  Tucker  t.  Sandidge,  85  Va.  646,  8  S.  E.  650,  holding  a  will  executed  by 
an  unconscious  testator  is  void;  Chappell  v.  Trent,  90  Va.  840,  19  S.  E.  314, 
holding  that  testator  should  understand  what  he  is  doing. 

21  AM.  DEC.   84,  LYNDE  v.  BUDD,  2  PAIGE,   191. 
Validity  of  Infant's  contracts. 

Cited  in  reference  note  in  34  A.  D.  147,  as  to  when  infants'  contracts  are  void- 
able. 

Cited  in  note  in  18  A.  S.  R.  687,  on  infant's  purchase  of  realty. 
What  constitutes  a  ratification  of  an  infant's  contracts. 

Cited  in  Kitchen  v.  Lee,  11  Paige,  107,  13  A.  D.  101,  3  N.  Y.  Leg.  Obs.  180; 
Evans  v.  Morgan,  69  Miss.  328,  12  So.  270, — holding  that  an  infant  cannot  re- 
pudiate a  contract  and  retain  fruits  of  it  in  his  possession;  Young  v.  McKee,  13 
Mich.  552;  Callis  v.  Day,  38  Wis.  643;  Henry  v.  Root,  33  N.  Y.  526,— holding  in- 
fant's entry  upon  real  estate  purchased  by  him  and  after  becoming  of  age  con- 
tinuing in  possession,  exercising  acts  of  ownership  amounts  to  ratification; 
American  Freehold  Land  Mortg.  Co.  v.  Dykes,  111  Ala.  178,  66  A.  S.  R.  38,  18  So. 
292;  Wood  V.  Gosling,  1  N.  Y.  Leg.  Obs.  74, — holding  same  ratified  mortgage 
given  for  the  purchase  price; — Uecker  v.  Koehn,  21  Neb.  559,  50 
A.  R.  849,  32  N.  W.  583,  holding  that  an  infant  on  reaching  majority  by  convey- 
ing land  confirms  purchase  money  mortgage  given  therefor  while  an  infant; 
Ward  V.  Anderson,  111  N.  C.  115,  15  S.  E.  933,  holding  recital  in  a  second  mort- 
gage executed  after  majority,  recognizing  mortgage  executed  before  majority,  as  a 
present  lien,  to  be  a  ratification  of  such  first  mortgage ;  Aldrich  v.  Funk,  48  Hun, 
367,  1  N.  Y.  Supp.  541,  holding  it  ratification  of  a  sale  by  an  infant  where  he 
brought  an  action  to  recover  property  nineteen  years  after  coming  of  age  without 
tendering  money  received  from  sale. 

Cited  in  reference  notes  in  36  A.  D.  298,  on  ratification  of  infant's  contract;  23 
A.  D.  361,  on  ratification  of  infant's  sale  or  purchase  of  land. 

Cited  in  notes  in  18  A.  S.  R.  718,  on  infant's  ratification  by  sale  or  conveyance 
M  property;  26  L.R.A.  179,  on  effect  of  parting  with  property  after  reaching  ma- 
jority to  prevent  disaffirmance  of  infant's  contract. 

Distinguished  in  Walsh  v.  Powers,  43  N.  Y.  23,  3  A.  R.  654,  holding  where  an 
infant  purchases  property  subject  to  a  mortgage  which  he  covenants  to  pay  and 
before  coming  of  age  sells  land  for  a  larger  price  and  retains  such  surplus  after 
coming  of  age,  that  such  is  no  ratification. 
Avoidance  of  contract  by  Infant. 

Cited  in  Gray  v.  Lessington,  2  Bosw.  257,  holding  that  infant  cannot  repudiate 
•contract  and  at  same  time  return  proceeds;  Flynn  v.  Powers,  54  Barb.  550,  35 
How.  Pr.  279,  on  avoidance  of  infants'  contracts. 

Cited  in  reference  note  in  35  A.  D.  230,  on  right  of  infant  to  avoid  contracts. 

Cited  in  note  in  18  A.  S.  R.  660,  on  disaffirmance  by  infant  of  part  of 
transaction. 

Distinguished  in  Eagle  Fire  Co.  v.  Lent,  1  Edw.  Ch.  301,  holding  a  release  by  an 
infant  after  coming  of  age,  to  a  party  in  possession  claiming  imder  a  prior  deed 
executed  by  infant,  not  an  avoidance  of  first  deed. 
Deed  and  purchase  money  mortgage  as  one  contract. 

Cited  in  McDuffie  v.  Clark,  17  N.  Y.  S.  R.  356,  1  N.  Y.  Supp.  462;  Palmer  v. 
Lawrence,  5  N.  Y.  456, — holding  a  deed  and  purchase  money  mortgage  given  at  the 
same  time  are  to  be  construed  together  as  forming  one  instrument;  Coutant  t. 
Am.  Dec.  Vol.  III.— «2. 
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Servoss,  3  Barb.  128,  holding  that  a  vendee  of  land  cannot  hold  land  and  repudi- 
ate a  purchase  money  mortgage;  Bradley  v.  Byran,  43  N.  J.  Eq.  396,  13  Atl.  806, 
holding  a  purchase  money  mortgage  is  a  prior  lien  to  a  judgment  recovered  against 
vendee  prior  to  such  purchase. 

Cited   in  reference  note   in   23  A.  D.   364,  on  construing  together   two  con- 
temporaneous writings  between  the  same  parties. 
When  lien  does  not  attach. 

Cited  in  note  in  4  L.ILA.  607,  on  nonattachment  of  lien  where  seisin  is  transi- 
tory or  instantaneous. 

21   AM.   DEC.   86,  VAXDERUEnrDEN  t.  VANDERHEYDEN,   2   PAIGE^ 

287. 
Right  of  an  executor  or  guardian  to  employ  an  agent. 

Cited  in  Bohde  v.  Bruner,  2  Redf.  333,  holding  where  the  assistance  of  an  agent 
is  necessary,  the  expense  of  such  agent  is  a  proper  charge  upon  the  estate;  Van 
Buren  v.  Chenango  County  Mut.  Ins.  Co.  12  Barb.  671;  Cairns  v.  Chaubert,  9 
Paige,  160, — holding  that  an  executor  or  guardian  may  employ  an  agent  at  the 
expense  of  the  estate  when  necessary;  Lent  v.  Howard,  89  N.  Y.  169.  holding  tiiat 
executors  cannot  employ  one  of  their  number  as  clerk  and  allow  him  a  salary. 

Cited  in  reference  note  in  27  A.  D.  645,  on  personal  nature  of  contracts  made 
with  executor  and  administrator. 

Cited  in  note  in  78  A.  S.  R.  204,  on  powers  of  executors  as  to  employment  of 
agents. 

Distinguished  in  Re  Ingersoll,  6  Dem.  184,  holding  compensation  not  allowable 
for  the  services  of  an  agent  where  resident  executor  voluntarily  removed  from 
the  state  before  completing  his  administration  and  employed  an  agent  to  perform 
duties;  Wilcox  v.  Smith,  26  Barb.  316,  holding  that  an  executor  or  administrator 
is  not  entitled  to  charge  the  estate  with  counsel  fees  in  making  the  final  settle- 
ment of  his  account;  Re  Smith,  26  Abb.  N.  C.  56,  12  N.  Y.  Supp.  88,  33  N.  Y. 
S.  R  929,  2  Connoly,  418,  19  N.  Y.  Civ.  Proc.  Rep.  302,  holding  that  to  justify 
counsel  fees,  it  must  appear  that  services  beyond  the  ordinary  preparation  of  the 
account  or  for  trial  were  rendered  and  were  necessary. 
Compensation  of  trustees. 

CitedinMorganv.  Morgan,  39  Barb.  20;  Collier  v.Munn,  41  N.  Y.  143,  7  Abb.Pr. 
N.  S.  193, — holding  that  compensation  of  a  trustee  is  confined  to  his  commissions 
under  the  statute;  Re  Bank  of  Niagara,  6  Paige,  213,  holding  receiver  not  entitled 
to  extra  counsel  fees  where  he  is  not  authorized  to  act  in  that  capacity;  King  v. 
Talbot,  40  N.  Y.  76,  holding  that  trustees  are  entitled  to  the  commissions  provided 
by  statute  independent  of  discretion  of  court;  Re  Livingston,  9  Paige,  440,  holding 
that  the  compensation  allowed  a  trustee  must  be  according  to  a  fixed  rate ;  Booth 
V.  Bradford,  114  Iowa,  562,  87  N.  W.  685,  denying  compensation  to  a  trustee  for 
permanent  improvements  and  repairs  not  shown  to  have  been  necessary  to 
preservation  of  the  estate;  Re  Kellogg,  7  Paige,  265,  holding  that  a  trustee  invest- 
ing funds  in  his  hands  upon  new  securities  from  time  to  time,  is  not  entitled  to  a 
commission  for  paying  out  money,  but  only  on  income  from  investment;  Ward  v. 
Ford,  4  Redf.  34,  allowing  commissions  as  executor  and  also  as  trustee  where 
duties  are  clearly  separate;  Drake  v.  Price,  5  N.  Y.  430  (affirming  7  Barb.  390 », 
holding  that  executors  hold  funds  in  their  character  of  executors  and  not  as  trus- 
tees and  are  entitled  to  commissions  as  such  only. 

Cited  in  note  in  17  A.  D.  271,  on  compensation  of  trustees. 
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Commissions  to  trustees  on  annual  rests. 

Cited  in  Cook  v.  Lowry,  29  Hun,  20,  holding  that  the  commissions  of  a  trustee 
should  be  deducted  at  each  annual  rest;  Re  Bank  of  Niagara,  0  Paige,  213,  holding 
where  trustee  under  direction  of  court  renders  an  account  at  annual  rests  for  the 
purpose  of  charging  him  with  interest  on  annual  balances  in  his  hands,  the  com- 
missions may  be  computed  on  the  aggregate  amounts  for  the  whole  time  of  ac- 
counting. 

Distinguished  in  Hancox  ▼.  Meeker,  95  N.  V.  528,  holding  where  a  settlement  is 
made  annually  by  the  trustee,  with  the  cestui  que  trust  with  the  assent  of  the 
parties  interested,  the  trustee  may  retain  commissions  on  the  annual  income. 

Modified  in  Tucker  v.  McDermott,  2  Redf.  312;  Cram  v.  Cram.  2  Redf   244.— 
holding  that  annual  rests  and  full  commissions  thereon  are  allowed  in  all  cases 
where  an  annual  accounting  before  the  .-surrogate  is  had  under  requirements  of 
rule  of  court  or  a  statute. 
Ck>Tnpensation  to  an  executor  or  guardian. 

Cited  in  Fisher  ▼.  Fisher,  I  Bradf.  335,  holding  where  executor  himself  has 
collected  rents,  he  cannot  be  allowed  any  other  compensation  than  those  directed ; 
Re  Popp,  123  App.  Div.  2,  107  N.  Y.  Supp.  277,  holding  executor  not  entitled  to 
extra  compensation  for  continuing  testator's  business  and  working  therein. 

Cited  in  reference  notes  in  64  A.  D.  323,  on  compensation  of  executor  o? 
guardian;  60  A.  D.  478,  on  commissions  of  executor  or  administrator. 

Cited  in  notes  in  6  L.R.A.  73.  as  to  when  executor's  commissions  chargeable; 

29  L.R.A.  657,  on  effect  of  allowance  of  compound  interest  on  compensation  of 
executors,  trustees,  etc. 

Rate  of  interest  to  be  exacted  of  trustees. 

Cited  in  Morgan  v.  Morgan,  4  Dem.  353,  holding  that  rate  of  interest  upon 
funds,  which  they  have  failed  to  invest  within  a  reasonable  time,  depend  on  cir- 
cumstances of  each  case. 

Cited  in  note  in  99  A.  D.  208,  as  to  when  executor  or  administrator  should  be 
charged  with  interest. 

21  AM.  DEC.  80,  liANSING  ▼.  SMITH,  4  WEND.  9. 

Riparian  rl^^hts  in  public  streams. 

Cited  in  Young  v.  Harrison,  6  Ga.  130,  holding  owner  of  land  on  banks  of  river 
has  not,  as  a  matter  of  right,  and  merely  because  he  is  the  owner,  the  privilege  ot 
keeping  a  public  ferry;  Van  Dolsen  v.  New  York,  21  Blatchf.  454,  17  Fed  817.  on 
right  of  city  to  fill  into  water  and  make  new  water  front  before  landing  place 
which  belonged  to  private  owners ;  Morrill  v.  St.  Anthony's  Falls  Water-Power  Co. 
26  Minn.  222,  37  A.  R.  399,  2  N.  W.  842,  on  question  of  riparian  rights  in  navi- 
gable  waters  being  subordinate  to  those  of  state;  Gould  v.  Hudson  River  R  Co. 
6  N.  Y.  559  (dissenting  opinion),  on  right  of  railroad  company  to  build  along 
shore  between  high  and  low  water  mark  and  cut  off  communication  between 
riparian  owner  and  river. 

Cited  in  reference  notes  in  34  A.  D.  489,  on  law  relating  to  navigable  streams; 

30  A.  D.  286,  on  water  course  as  a  boundary. 

Cited  in  notes  in  40  L.R.A.  599,  on  right  of  owner  of  upland  to  access  to  navi- 
gable water;  40  L.R.A.  640,  on  right  to  erect  wharf  under  grant  or  license. 
Title  to  lands  underneath  water  in  navigable  streams. 

Cited  in  Shively  v.  Bowlby,  152  U.  S.  1,  38  L.  ed.  331,  14  Sup.  Ct.  Rep.  548; 
Post  V.  Kreischer,  14  Abb,  N.  C.  38;  Crill  v.  Rome,  47  How.  Pr.  398;   Post  v. 
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Kreischer,  32  Hun.  49;  Furman  v.  New  York,  10  N.  Y.  567;  Langdon  v.  New 
York,  93  N.  Y.  129;  Eisenbach  v.  Hatfield,  2  Wash.  236,  12  L.R.A.  632,  26  Pac 
539;  Stevens  v.  Patterson  &  N.  R.  Co.  34  N.  J.  L.  532,  3  A.  R  269,— holding  sUta 
is  absolute  owner  of  the  land  in  all  navigable  water  within  its  territorial  limiti, 
and  such  can  be  granted  to  anyone,  either  public  or  private,  without  making  com- 
pensation to  owner  of  shore;  lurner  v.  People's  Ferry  Co.  22  Blatchf.  272,  21  Fed- 
90,  holding  riparian  rights  do  not  attach  to  grant  of  lands  under  tide  water; 
People  V.  New  York  &  S.  1.  Ferry  Co.  68  N.  Y.  71;  Gough  v  Bell.  21  N.  J.  L.  156,— 
holding  lands  under  navigable  rivers,  bays,  and  arms  o>  the  sea  are  part  of  the 
public  domain  and  the  legislature  has  a  right  to  grant  and  alien  them;  Rumsey  v. 
New  York  &  N.  E  R  Co.  63  Hun,  200.  17  N.  Y.  Supp.  672.  holding  people  ot 
state  own  soil  under  Hudson  river  below  high-water  mark,  as  far  as  tide  ebbs 
and  flows;  People  ex  rel.  Moloney  v  Kirk,  162  111.  138,  53  A.  8.  R.  277.  45  N.  £. 
830.  holding  state  holds  title  to  submerged  lands  in  tru^t  for  people.  Hoeft  v. 
Seaman.  46  How  Pr.  24,  38  N  Y.  8  R  62,  6  Jones  &  8.  ()2.  holding  legislature 
may  grant  privileges  in  navigable  streams  if  public  use  is  not  interfered  with; 
Sage  V.  New  York,  154  N.  Y  61.  61  A.  8  R.  692,  38  L.R,A.  606,  47  N.  E.  1096, 
holding  as  against  the  general  public  riparian  owners  have  no  right  to  prevent 
public  improvements  upon  tide  water;  People  ex  rel.  Tracy  v  VVoodrufT.  54  App. 
Div.  I,  66  N.  Y.  Supp.  209,  holding  the  commissioners  of  Land  Office  have  absolute 
discretion  to  make  or  not  make  a  grant  of  land  under  navigable  waters  of  the  state 
of  New  York;  Rumsey  v.  New  York  &  N  E.  R.  Co  114  N.  Y.  423,  15  L.R.A  618. 
21  N.  E.  1066,  on  question  of  validity  of  grant  by  state  of  land  under  water; 
Case  V.  I^ftus,  5  L.R.A.  684.  14  Sawy.  273,  39  Fed  730,  on  right  of  United  States 
or  state  to  dispose  of  tide  lands;  New  York  v  Hart.  95  N.  Y.  443,  on  right  of 
riparian  owner  as  against  the  public;  Rumsey  v.  New  York  Jt  N.  E.  R  Co.  22  N. 
Y.  S.  R.  820,  4  N  Y.  Supp.  293.  as  showing  that  land  under  Hudson  river  belonged 
to  state;  Stoves  v.  Rhinelander.  5  Robt.  285  (dissenting  opinion),  on  right  of  ad- 
verse possession  of  land  under  water  as  against  state;  Nott  v.  Thayer.  2  Bosw. 
10,  on  question  of  ownership  of  tideway  separate  from  ownership  of  shore;  lU 
Staten  Island  Transit  Co.  103  N.  Y  251,  8  N.  E.  548.  on  amenability  of  public 
riparian  property  to  eminent  domain. 

Cited  in  reference  note  in  28  A  D.  281.  on  ownership  of  soil  under  navigable 
rivers. 

Cited  in  notes  in  42  L.R.A.  164.  on  title  to  grants  of  land  under  water;  23  A.  D. 
682,  on  ownership  of  soil  under  navigable  rivers  and  arms  of  the  sea. 
—  State  as  successor  to  King's  prerogatives. 

Cited  in  Rockefeller  v.  Lamora.  85  App   Div.  254,  83  N.  Y.  Supp.  289,  holding 
state  succeeded  to  all  rights  of  both  Crown  and  Parliament  over  navigable  waters 
and  soil  under  them. 
Pabltc  rights  in  stream. 

Cited  in  reference  notes  in  37  A  D.  58,  59,  on  public  rights  in  navigable 
streams;  25  A.  D  42.  as  to  right  of  public  m  navigable  streams;  66  A.  D.  165, 
on  right  of  public  to  use  of  navigable  stream;  38  A.  D.  727,  on  right  of  public 
to  fish  in  navigable  waters;  54  A.  D.  769,  on  public  right  of  fishery  in  navigable 
waters;  100  A.  D.  609.  as  to  several  and  exclusive  fishery  in  navigable  waters; 
42  A.  D.  160,  on  common  right  of  fishing  in  navigable  stream;  7  A.  S.  R.  798,  oa 
fishing  rights  of  public  in  uninclosed  fiats  between  high  and  low  water  mark  at 
sea. 
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Powers  of  leslBlatnre  generally. 

Cited  in  reference  notes  in  47  A.  D.  599,  on  power  of  legislature;  48  A.  D.  269, 
on  power  of  legislature  as  to  enacting  laws;  62  A.  D.  638,  on  extent  of  legislative 
power  of  state  legislatures. 
State  control  orer  waters. 

Cited  in  Rumsey  v.  New  York  A  N.  E.  R.  Co.  133  N.  Y.  79,  28  A.  S.  R.  600, 
15  L.R.A.  618,  30  N.  B.  654,  on  question  of  power  to  state  to  grant  private  indi- 
vidual, the  right  to  cut  off  of  riparian  owner  entirely  from  communication  with 
stream;  People  v.  State,  32  Barb.  102,  on  question  of  government  control  of 
navigable  waters;  Savannah  v.  State,  4  Ga.  26,  holding  it  competent  for  a  state 
government  to  authorize  the  construction  of  wharves  on  navigable  streams,  with- 
in its  territorial  limits  even  below  low-water  mark. 

Cited  in  reference  notes  in  44  A.  D.  620,  on  power  of  state  over  navigable  rivers; 
37  A.  D.  59,  on  legislative  regulation  of  public  rights  in  navigable  streams;  42 
A.  D.  314,  on  legislative  control  over  navigation  on  public  rivers;  48  A.  D.  348,  on 
vesting  in  sovereign  power  of  regulation  of  navigable  waters  in  state;  85  A.  D. 
658,  on  right  of  state  to  regulate  rights  and  privileges  of  fishing. 

Cited  in  note  in  81  A.  D.  585,  on  state's  power  to  regulate  use  of  navigable 
streams. 
Right  to  collect  wharfage. 

Cited  in  Demopolis  v.  Webb,  87  Ala.  659,  6  So.  408,  holding  right  to  collect 
wharfage  may  exist  as  a  franchise  conferred  by  legislative  grant;  Demopolis  v. 
Webb,  87  Ala.  659,  6  So.  408,  holding  city  cannot  maintain  injunction  to  prevent 
collection  of  wharfage  by  person  who  claims  under  original  proprietor  without 
showing  that  user  of  street  abutting  river  is  obstructed  or  that  right  to  collect 
wharfage  was  dedicated  to  city  with  street  or  otherwise  negativing  contention  of 
the  proprietors. 

Cited  in  reference  note  in  56  A.  D.  355,  on  taking  of  wharfage  or  toll  as 
franchise. 

Cited  in  note  in  70  L.R.A.  195,  on  how  far  a  franchise  is  basis  of  right  to 
wharfage. 
Exercise  of  public  right  as  damnum  absque  injuria. 

Cited  in  State  ex  rel.  Savannah  v.  Dews,  R.  M.  Charlt.  (Ga.)  397,  holding  law 
taking  away  from  sheriff  power  to  appoint  jailer  damnum  absque  injuria;  New- 
comb  V.  Smith,  2  Pinney  (Wis.)  131,  holding  erection  of  works  for  public  con- 
venience though  it  may  interfere  with  or  injure  private  rights  is  within  power  ot 
legislature  and  party  aggrieved  can  only  have  such  remedy  as  the  statute  pre- 
scribes; Radcliff  V.  Brooklyn,  4  N.  Y.  195,  53  A.  D.  357,  holding  an  act  done 
under  lawful  authority,  if  done  in  a  proper  manner  will  not  subject  the  party 
doing  it  to  an  action  for  the  consequences,  whatever  they  may  be;  Story  v.  New 
York  Elev.  R.  Co.  3  Abb.  N.  C.  478,  holding  abutting  owner  is  not  entitled  to 
compensation  of  an  authorized  use  of  the  street  in  front  of  his  premises  for  an 
elevated  railway;  Cumberland  Telcph.  k  Teleg.  Co.  v.  United  Electric  R.  Co.  12 
L.R.A.  544,  42  Fed.  273,  holding  telephone  company  cannot  maintain  a  bill  for  in- 
junction against  operation  of  electric  railway  to  prevent  damages  incidentally 
sustained  by  escape  of  electricity  from  its  rails;  Wager  v.  Troy  Union  R.  Co. 
26  N.  Y.  526,  on  question  of  liability  of  railroad  for  remote  or  consequential  dam- 
age caused  by  operating  road  through  certain  street. 

Cited  in  notes  in  4  A.  S.  R.  404,  en  damage  from  overflowing  land,  diverting 
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stream,  etc.;    1   L.R.A.(N.S.)    64,  on   effect  of   legislative  authority   to   render 

private  nuisance  damnum  absque  injuria. 

Recovery  by  person  specially  injured  by  public  wrong  or  nuisance. 

Cited  in  Rudder  v.  Koopman,  116  AU.  332,  37  L.R^.  489,  22  So.  601,  holding 
that  he  can  recover;  Fisher  v.  Zumwalt,  128  Cal.  493,  61  Pac.  82;  Wylie  v.  El- 
wood,  134  111.  281,  23  A.  S.  R.  673,  9  L.R.A.  726,  25  N.  E.  570;  Smart  v. 
Aroostook  Lumber  Co.  103  Me.  37,  14  L.R.A.(N.6.)  1083,  68  Atl.  527;  Roessler  k 
H.  Chemical  Co.  v.  Doyle,  73  N.  J.  L.  521,  64  Atl.  166;  Hughes  v.  Auburn,  21  App. 
Div.  311,  47  N.  Y.  Supp.  236;  First  Baptist  Church  v.  Schenectady  A  T.  R.  Co. 
6  Barb.  79;  Moshier  v.  Utica  &  S.  R.  Co.  8  Barb.  427;  Gillespie  v.  Forrest,  18 
Hun,  110;  Kavanagh  v.  Barber,  59  Hun,  60,  12  N.  Y.  Supp.  603;  Myers  v. 
Malcolm,  6  Hill,  292,  41  A.  D.  744;  Francis  v.  Schoellkopf.  53  N.  Y.  152;  Adams 
V.  Popham,  76  N.  Y.  410;  Wakeman  v.  Wilbur,  147  N.  Y.  657,  42  N.  E.  341; 
New  York  Cement  Co.  v.  Consolidated  Rosendale  Cement  Co.  178  N,  Y.  167,  70 
N.  E.  461;  Farrelly  v.  Cincinnati,  2  Disney  (Ohio)  616;  Morris  v.  Graham,  16 
Wash.  343,  58  A.  S.  R.  33,  47  Pac.  752;  Kuhm  v.  Illinois  C.  R.  Co.  Ill  111.  App. 
323, — holding  public  nuisance  confers  right  of  action  to  an  individual  suffering 
special  damage  thereby;  Wylie  v.  Elwoody  34  111.  App.  244,  holding  owner  of 
private  residence  may  have  action  against  parties  who  erect  and  operate  a  coal 
shed  adjacent  to  his  premises  for  his  individual  damage,  although  the  acts  of  de- 
fendants may  amount  to  a  public  nuisance;  Cranford  v.  Tyrrell,  128  N.  Y.  341,  28 
N.  E.  514;  Milhau  v.  Sharp,  27  N.  Y.  611,  84  A.  D.  314,— holding  party  specially 
injured  entitled  to  injunction  to  abate  public  nuisance;  Dougherty  v.  Bunting,  1 
Sandf.  1,  holding  individual  cannot  maintain  a  private  action  for  a  public  nuisancs 
unless  the  injury  to  him  is  direct  or  special  or  such  as  is  not  common  to  others 
affected  by  nuisance;  Charles  H.  Heer  Dry-Goods  Co.  v.  Citizens  R.  Co.  41  M«. 
App.  63,  holding  private  person  has  a  right  of  action  for  the  illegal  obstruction  of 
a  public  highway  if  he  is  damaged  differently  than  the  public  at  large,  not  merely 
in  degree,  but  in  kind;  Mills  v.  Hall,  9  Wend.  315,  24  A.  D.  160,  holding  continu- 
ance of  nuisance  for  twenty  years,  no  defense  to  action  of  part  of  public  to  abate 
it  or  by  individual  for  special  damages;  First  Baptist  Church  v.  Utica  ft  S.  R. 
Co.  6  Barb.  313,  holding  it  must  be  a  very  special  case  in  which  real  estate  can  be 
injured  by  mere  noise  so  as  to  sustain  an  action  for  the  injury;  Fire  Department 
V.  Harrison,  17  How.  Pr.  273,  2  Hilt.  456,  9  Abb.  Pr.  1;  Woodruff  v.  Paddock,  130 
N.  Y.  618,  29  N.  E.  1021, — on  question  of  necessity  of  special  injury  to  sustain 
private  action  for  injury  to  public  rights;  Abendroth  v.  Manhattan,  122  N.  Y.  1, 
19  A.  S.  R.  461,  11  L.R.A.  634,  25  N.  E.  496,  on  question  of  necessity  of  special 
damages  to  sustain  action  by  private  individual  to  abate  a  public  nuisance; 
McKeon  v.  See,  4  Robt.  449,  on  question  of  indictment  or  joint  action  to  abate  a 
common  nuisance. 

Cited  in  reference  notes  in  26  A.  D.  102,  on  remedies  for  public  nuisances;  24 
A.  D.  161;  27  A.  D.  258, — on  private  action  for  public  nuisance;  23  A.  D.  230, 
on  private  action  for  public  nuisance  by  one  suffering  special  injury;  49  A.  D. 
586,  on  right  of  private  action  by  one  specially  injured  by  public  nuisance;  4 
L.R.A.  212,  on  necessity  to  recovery,  of  plaintiff's  showing  special  injury  from 
public  nuisance. 

Cited  in  notes  in  1  A.  D.  58;  31  A.  D.  132,  134,  135,--on  private  action  for 
public  nuisance;  107  A.  S.  R.  205,  on  distinction  between  public  and  private 
nuisances;  1  E.  R.  C.  599,  on  right  of  action  by  individual  against  person  causing 
public  nuisance;  13  L.R.A.  322,  on  private  action  for  particular  injury  from 
public  nuisance;  4  L.R.A.  211,  on  right  of  private  individual  to  redress  for  injury 
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from  public  nuisance;   1  L.R.A.  604^  on  remedy  of  riparian  owner  for  obstruc- 
tions in  uavigable  waters;  7  L.R.A.  676,  on  private  person's  right  of  action  for 
obstruction  of  navigable  stream;  25  A.  R.  534,  on  liability  of  person  obstructing 
highway  to  private  individual  injured  thereby. 
l^hat  constitutes  a  public  nuisance. 

Cited  in  Com.  v.  Cassidy,  6  Phihi.  82,  22  Phila.  Leg.  Int.  405,  holding  publi- 
cation of  an  advertisement  calculated  to  alarm  the  public  mind  unnecessarily  is  a 
public  nuisance;  People  v.  New  York,  19  How.  Pr.  289,  on  question  of  filling  in 
of  harbor  beyond  outer  line  by  city  being  nuisance. 
Damages  for  injury  to  lands  by  public  authorities  and  corporations. 

Cited  in  People  v.  Kerr,  37  Barb.  357 ;  Re  New  York  C.  &  H.  R.  R.  Co.  15  Hun, 
63;  Re  New  York,  W.  S.  &  B.  R.  Co.  29  Hun,  646, — holding  mere  consequential 
damages  do  not  confer  right  to  compensation;  Coster  v.  Albany,  43  N.  Y.  399,  as 
being  a  case  where  plaintiff  obtained  damages  for  only  direct  injury  to  lands; 
Kane  v.  New  York  Elev.  R.  Co.  126  N.  Y.  164,  11  L.R.A.  640,  26  N.  E.  278,  on 
question  of  access  to  water  by  riparian  owner  being  shut  off  by  legislative  au- 
thority without  compensation;  Duyckinck  v.  New  York  Elev.  R.  Co.  3  Silv.  Ct. 
App.  317,  26  N.  E.  278,  on  right  of  legishiture  to  deprive  abutting  owners  of 
streets  in  front  of  their  premises  or  to  convert  them  to  inconsistent  uses. 
Construction  of  legislative  grant. 

Cited  in  reference  notes  in  32  A.  S.  R.  554,  on  construction  of  grants ;  96  A.  D. 
411,  on  construction  of  grants  in  derogation  of  rights  of  public. 

Cited  in  note  in  2  £.  R.  C.  767,  on  construction  of  legislative  grant. 
Orant  of  franchises  by  government. 

Cited  in  Re  Hamilton  Avenue,  14  Barb.  405,  holding  when  public  good  calls  for 
new  grants,  they  should  be  made,  although  they  may  become  rivals  to  pre-existing 
establishments  under  legislative  authority. 
Rights  of  abutting  owners. 

Cited  in  Sixth  Ave.  R.  Co.  v.  Gilbert  Elev.  R.  Co.  11  Jones  &  S.  202,  3  Abb. 
N.  C.  372,  on  question  of  their  rights  in  street  other  than  those  enjoyed  by  public 
at  large. 

Distinguished  in  Story  v.  New  York  Elev.  R.  Co.  90  N.  Y.  122,  43  A.  R.  146, 
holding  property  owner  may  maintain  action  to  enjoin  construction  of  elevated 
railroad  in  front  of  his  premises. 
liiabllity  of  commissioners  of  highways  for  damages  for  neglect  to  repair. 

Cited  in  Hutson  v.  New  York,  5  Sandf.  289  (disseiiting  opinion),  on  question  of 
their  liability. 

Preference  of  debts  due  state. 

Cited  in  reference  note  in  26  A.  D.  576,  on  preference  of  debts  due  state  in 
settlement  of  decedent's  estates. 

Cited  in  note  in  29  L.R.A.  243,  as  to  what  priority  ^f  states  in  payment  from 
assets  of  debtor  is  based  on. 

21  AM.  DEC.    102.  KING  v.  ROOT,   4   ^\^^ND.    113. 
lilbelons  publications. 

Cited  in  Byrnes  v.  Mathews,  12  N.  Y.  S.  R.  74,  11  N.  Y  Supp.  729,  holding 
if  words  published  tend  to  injure  the  character  of  plaintiff  or  to  degrade  him 
in  public  estimation,  or  to  bring  him  into  disrepute  or  ridicule,  they  are  libelous; 
Trimble  v.  Anderson,   79  Ala.  514,   holding  published   warning  against   trading 
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for  two  notes  alleging  that  plaintiff  h&d  obtained  them,  without  consideration, 
from  a  person  at  the  time  incapacitated  for  business  is  not  libelous  per  «f; 
Gaither  v.  Advertiser  Co.  102  Ala.  458,  14  So.  788,  holding  publication  libelous 
which  tended  to  injure  plaintiff  in  his  business;  Sheibley  v.  Ash  ton,  130  Iowa, 
195,  106  N.  W.  618,  holding  question  of  whether  publication  is  libelous  per  m 
depends  upon  meaning  to  be  given  to  the  language  as  a  whole. 

Cited  in  reference  note  in  27  A.  D.  273,  on  what  is  libelous  publication. 
Uability  for  libel. 

Cited  in  reference  note  in  45  A.  D.  218,  on  liability  of  proprietor  of  newspaper 
for  libel. 
Punitive  damages. 

Cited  in  Crane  v.  Bennett,  177  N.  Y.  106,  101  A.  S.  R.  722,  69  N.  E.  274,  hold- 
ing proprietor  of  newspaper  who  when  apprised  of  the  groundlessness  of  charges 
published  by  employee  and  who  refuses  to  retract  them,  but  republishes  the  libel, 
liable  for  primitive  damages;  Rawlins  v.  Vidvard,  34  Hun,  205;  Volts  v.  Black- 
mar,  64  N.  Y.  440;  Craven  v.  Bloomingdale,  171  N.  Y.  439,  64  N.  E.  169,— as  to 
when  they  are  allowable;  Pegram  v.  Stortz,  31  W.  Va.  220,  6  S.  E.  485,  on  com- 
pensatory element  in  primitive  damages. 

Cited  in  notes  in  101  A.  S.  R.  733,  on  nature  of  exemplary  damages;  50  A. 
D.  768,  on  allowance  of  exemplary  damages. 
Ijegal  meaning  of  malice. 

Cited  in  Re  Maples,  3  N.  B.  N.  Rep.  539,  105  Fed.  919,  on  question  of  mean- 
ing of  "malice;"  Wrege  v.  Jones,  13  N.  D.  267,  112  A.  S.  R.  679,  100  N.  W.  705, 
3  A.  &  E.  Ann.  Cas.  48,  on  question  of  distinction  between  legal  and  actual 
malice. 

Cited  in  reference  note  in  91  A.  D.  680,  on  malice  in  law  as  intentionally  doing 
wrong  without  legal  excuse. 
Necessity  of  proving  actual  malice. 

Cited  in  Hartman  v.  Morning  Journal  Asso.  46  N.  Y.  S.  R.  181,  19  N.  Y.  Supp. 
398;  Ullrich  v.  New  York  Press  Co.  23  Miss,  168,  50  N.  Y.  Supp.  788;  Times 
Pub.  Co.  v.  Carlisle,  36  C.  C.  A.  475,  94  Fed.  752,  holding  the  unprivileged  pub- 
lication of  matter  that  is  false  and  libelous  per  ee  warrants  the  recovery  of  com- 
pensatory damages  without  allegation  or  proof  of  actual  malice;  Nicholson  v» 
Merritt,  109  Ky.  369,  59  S.  W.  25,  holding  where  words  spoken  are  actionable 
per  se  it  is  error  to  require  the  jury  to  believe  that  they  were  spoken  "malicious- 
ly" in  order  to  find  for  plaintiff;  Hosmer  v.  Loveland,  19  Barb.  Ill,  on  question 
of  law  implying  malice  when  libelous  matter  is  false. 

Cited  in  reference  notes  in  37  A.  D.  36,  on  malice  in  libel;  35  A.  D.  185,  on 
implied  malice  where  publication  is  false;  38  A.  S.  R.  606,  as  to  when  malice  is 
inferred  in  libel;  66  A.  D.  202;  76  A.  D.  52,— on  Implication  of  malice  where 
publication  is  false. 

Cited  in  notes  in  15  A.  S.  R.  338,  on  malice  as  an  element  of  newspaper  libel; 
3  L.R.A.(N.S.)    697,  on  burden  of  proving  actual  malice  in  case  of  privileged 
communications;  72  A.  D.  427,  on  implying  malice  in  law  or  want  of  legal  excuse, 
where  words  are  actionable  per  se  in  slander  or  libel. 
Justification  of  libel. 

Cited  in  Collis  v.  Press  Pub.  Co.  08  App.  Div.  38,  74  N.  Y.  Supp.  78,  holding 
justification  must  be  as  broad  as  libel;  Mix  v.  Woodward,  12  Conn.  262,  holdii^ 
to  make  out  a  justification  of  a  libelous  charge,  the  evidence  must  show  that 
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the  strict  legal  offense  was  committed  and  must  be  such  as  would  be  necessary 
to  convict  the  plaintiff  if  he  were  on  trial  for  that  specific  offense. 

Cited  in  reference  notes  in  39  A.  S.  R.  864,  on  justification  of  libel ;  18  A.  S.  R. 
816,  on  belief  in  truth  as  justification  in  libel;  37  A.  S.  R.  78,  on  good  faith  as 
defense  to  or  mitigation  of  libel. 
Truth  of  libelons  charge  as  a  defense. 

Cited  in  Joannes  v.  Jennings,  6  Thomp.  ft  C.  138,  holding  in  civil  action  for 
libel,  truth  of  the  alleged  libel  is  complete  bar  to  action;  State  v.  Burnharo,  9 
N.  H.  34,  31  A.  D.  217,  holding  if  person  publish  defamatory  matter,  without 
any  lawful  occasion  for  making  the  publication,  an  indictment  may  be  sustained, 
whether  the  allegations  are  true  or  false;  Castle  v.  Houston,  19  Kan.  417,  27 
A.  R.  127,  holding  in  criminal  prosecutions  for  libel,  the  truth  of  the  matter 
charged  is  not  a  full  and  complete  defense  unless  it  appears  that  the  matters 
charged  were  published  for  public  benefit. 

Cited  in  reference  notes  in  31  A.  D.  224,  on  truth  as  justification  and  in 
mitigation;  66  A.  D.  486,  on  plea  that  libelous  publication  is  true  as  complete 
defense  if  proved. 

Cited  in  note  in  9  E.  R.  C.  193,  on  admissibility  in  action  for  libel  of  proof 
of  truth  of  criminal  charge. 
Privileged  publications. 

Cited  in  Salisbury  v.  Union  k  Advertiser  Co.  45  Hun^  120,  holding  publication 
of  an  indictment  and  proceedings  upon  it  privileged  as  a  substantially  fair  ac- 
count thereof. 

Cited  in  notes  in  31  A.  D.  224,  on  privileged  communications;  27  A.  D.  158, 
on  privileged  communications;  2  A.  D.  433,  on  statements  before  judicial  bodies 
as  privileged;  7  E.  R.  C.  731,  on  liability  of  counsel  for  defamatory  words  pub- 
lished in  course  of  judicial  proceeding. 
—  Comments  on  candidates  or  officers. 

Cited  in  Bronson  v.  Bruce,  59  Mich.  467,  60  A.  R.  807,  26  N.  W.  671 ;  Eikhoff 
V.  Gilbert,  124  Mich.  353,  51  L.R.A.  451,  83  N.  W.  110;  Hunt  v.  Bennett,  4  E. 
D.  Smith,  647;  Hamilton  v.  Eno,  81  N.  Y.  116  (affirming  16  Hun,  690)  ;  Upton 
V.  Hume,  24  Or.  420,  41  A.  S.  R.  863,  21  L.R.A.  493,  33  Pac.  810;  Sweeney  t. 
Baker,  13  W.  Va.  158,  31  A.  R.  757;  Jarman  v.  Rea,  137  Cal.  339,  70  Pac.  216,— 
holding  diarges  against  a  candidate  for  office  not  privileged;  Ullrich  v.  New 
York  Press  Co.  23  Misc.  168,  50  N.  Y.  Supp.  788,  holding  same  of  one  in  official 
employment. 

Cited  in  reference  note  in  37  A.  D.  36,  on  libel  by  publications  concerning  pub- 
lic officials. 

Cited  in  notes  in  86  A.  D.  88,  as  to  what  publications  libelous  to  candidates 
are  justifiable;  57  A.  R.  226,  on  criticism  of  public  officer  as  privileged;  104  A. 
S.  R.  135,  on  application  of  doctrine  of  privilege  to  statements  concerning  can- 
didates for  political  or  official  positions. 
Measure  of  damages  for  libel  or  slander. 

Cited  in  reference  note  in  47  A.  S.  R.  348,  on  damages  recoverable  in  action* 
for  libel. 

Cited  in  notes  in  72  A.  D.  429,  430,  on  malice  as  element  of  damages  in  slander 
or  libel;  15  A.  S.  R.  356,  357,  on  elements  increasing  or  mitigating  damages  for 
newspaper  libel;  72  A.  D.  435,  on  illness  caused  by  imputations  of  unchastity 
as  element  of  damages  in  slander  or  libel. 
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Probable  cause  as  a  defense  to  libel  or  slander. 

Cited  in  Dunlevy  v.  Wolferman,  106  Mo.  App.  46,  79  S.  W.  1165;  Morae  t. 
Timeft-Republican  Printing  Co.  124  Iowa,  707,  100  N.  W.  867,— holding  it  will 
not  justify  the  publication  of  matter  which  is  libelous  per  se,  but  may  be  pleaded 
in  mitigation;  Howard  v.  Thompson,  21  Wend.  319,  34  A.  D.  238,  on  question 
of  probable  cause  as  a  defense  or  mitigating  circumstance. 
Common  report  as  evidence  in  libel  or  slander. 

Cited  in  Dame  v.  Kenny,  25  N.  H.  318,  holding  it  not  evidence  in  action  for 
slander  even  in  mitigation  of  damages. 
liiberty  of  the  press. 

Cited  in  Bigney  v.  Van  Benthuysen,  36  La.  Ann.  38 ;  Fitzpatrick  v.  Daily  States 
Pub.  Co.  48  La.  Ann.  1116,  20  So.  173, — holding  editor  of  newspaper  is  equally 
responsible  with  any  other  person  who  makes  injurious  communications;  State 
ex  rel.  Crow  v.  Shepherd,  177  Mo.  205,  99  A.  S.  R.  624,  76  S.  W.  79;  State  v. 
Bee  Pub.  Co.  60  Neb.  282,  83  A.  S.  R.  631,  60  L.R.A.  195,  83  N.  W.  204;  People 
ex  rel.  Atty.  Gen.  v.  News-Times  Pub.  Co.  35  Colo.  253,  84  Pac.  912, — on  liability 
of  proprietor  of  newspaper  for  libel. 
Plaintiff's  prerious  reputation  as  evidence  in  mitigation  of  damages. 

Cited  in  Maxwell  v.  Kennedy,  50  Wis.  645,  7  N.  W.  657,  holding  it  may  be 
•considered  in  mitigation  of  primitive  as  well  as  compensatory  damages;  Sayre 
V.  Sayre,  26  N.  J.  L.  235;  Hamer  v.  McFarlin,  4  Denio,  509, — holding  in  action 
for  slander,  defendant  entitled  to  give  evidence  of  previous  bad  character  of 
plaintiff  in  mitigation  of  damages;  Coming  v.  Dollraeyer,  123  III.  App.  188, 
holding  in  action  for  slander,  it  is  competent  to  show  the  general  bad  reputation 
of  plaintiff  prior  to  the  utterance  of  the  slanderous  words,  but  not  particular 
acts  of  misconduct;  Bennett  v.  Matthews,  64  Barb.  410,  as  to  whether  in  an  ac- 
tion for  libel  brought  since  the  Code,  testimony  of  general  character  of  plaintiff 
ean  be  received  without  being  specially  set  up  in  the  answer;  Ayres  v.  Covill, 
18  Barb.  260,  <m  question  of  admissibility  of  plaintiff's  previous  character. 

edited  in  reference  notes  in  29  A.  D.  266,  on  admissibility  of  character  of  plain- 
tiff in  action  of  slander;  24  A.  D.  105,  on  evidence  of  plaintiff's  character,  rank, 
and  condition;  71  A.  D.  274;  47  A.  S.  R.  348, — on  admissibility  of  evidence  of 
plaintiff's  general  bad  character  in  mitigation  of  damages  for  libel. 
Meaning  of  word  "character." 

Cited  in  Safford  v.  People,   1   Park.  Cr.  Rep.  474,  on  character  as  meaning 
reputation  or  common  report. 
Proof  of  express  malice  to  increase  damages. 

Cited  in  True  v.  Plumley,  36  Me.  466,  holding  repetition  of  slander  after  action 
is  brought  may  be  proven  as  showing  express  malice;  Klinck  v.  Colby,  46  N.  Y. 
427,  7  A.  R.  360,  holding  under  Code  allegations  in  justification  although  unsus- 
tained  by  the  proof,  are  not  evidence  of  malice  to  be  considered  by  jury  and  taken 
as  enhancing  plaintiff's  damages;  Fry  v.  Bennett,  1  Abb.  Pr.  289,  4  Duer,  247, 
holding  in  action  for  libel  where  actual  malice  has  been  proved,  the  jury  are  at 
liberty  to  give  vindictive  damages;  Viele  v.  Gray,  10  Abb.  Pr.  1,  on  question  of 
effect  of  malice  on  damages. 
Pleading  of  matter  in  Justification  and  In  mitigation  of  damages. 

Cited  in  Kinyon  v.  Palmer,  18  Iowa,  377,  holding  under  statute,  defendant  may 
plead  both;  Fero  v.  Ruscoe,  4  N.  Y.  162,  holding  under  plea  of  truth  cannot 
prove  that  the  communication  was  privileged  or  introduce  evidence  in  mitigation 
of  damages;  Follett  v.  Jewitt,  11  N.  Y.  Leg.  Obs.  193,  on  question  of  allowing 
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evidence  in  mitigation  after  plea  of  justification  had  failed;  Bush  v.  Prosser, 
13  Barb.  221,  on  admissibility  of  evidence  in  mitigation  which  tends  to  prove 
truth  of  words  charged. 

21  AM.  DEC.  115,  liEGG  v.  OVERBAGH,  4  WEND.  188. 
^arisdictlon  of  appellate  conrf  after  remittitur. 

Cited  in  Merchants'  Nat.  Bank  ▼.  Grunthal,  39  Fla.  388,  22  So.  685;  Zorn 
V.  Lamar,  71  Ga.  85;  Knox  v.  State,  113  Ga.  929,  39  S.  E.  330;  Seaboard  Air- 
Line  R.  Co.  V.  Jones,  119  Ga.  907,  47  S.  E.  320;  King  v.  Ruckman,  22  N.  J. 
Eq.  661;  Putnam  v.  Clark,  35  N.  J.  Eq.  145;  Delaplaine  v.  Bergen,  7  Hill,  691; 
Underbill  v.  Jericho,  66  Vt.  183,  28  Atl.  879;  Hopkins  v.  Oilman,  23  Wis.  612; 
Trowbridge  v.  Sickler,  48  Wis.  424,  4  N.  W.  663;  Ott  v.  Boring,  131  Wis.  472, 
111  N.  W.  833,  11  A.  A  E.  Ann.  Cas.  857;  Rud  v.  Pope  County,  66  Minn.  358, 
69  N.  W.  886, — holding  after  the  appellate  court  has  rendered  judgment  and  re- 
mitted it  to  the  court  below  and  the  remittitur  has  been  filed,  the  jurisdiction  ot 
the  supreme  court  is  devested;  Judson  v.  Gray,  17  How.  Pr.  289,  holding  after  re- 
mittitur has  issued  from  court  of  appeals  under  seal  of  that  court  and  has  been 
delivered  to  the  prevailing  party,  with  a  view  to  have  it  remitted  to  court  below, 
the  latter  court  have  jurisdiction  of  cause,  although  remittitur  is  not  actually 
filed;  Hurd  v.  McClellan,  13  Colo.  7,  21  Pac.  903,  on  question  of  loss  of  jurisdic- 
tion of  supreme  court  upon  filing  remittitur;  Union  India  Rubber  Co.  v.  Bab- 
cock,  4  Duer,  620,  1  Abb.  Pr.  202,  on  question  of  taxing  costs  in  appellate  court 
after  record  had  gone  dovni;  State  v.  Jacobs,  11  Or.  314,  8  Pac.  332,  on  jurisdic- 
tion of  appellate  court  after  remittitur. 

Cited  in  reference  notes  in  35  A.  D.  675,  on  power  of  appellate  court  over 
its  own  judgments;  62  A.  D.  141,  on  right  of  appellate  court  to  grant  rehearing; 
23  A.  D.  255,  on  power  of  appellate  court  after  issuance  of  remittitur. 
^—Erroneous  or  irregular  remittitur. 

Cited  in  Lovett  v.  State,  29  Fla.  384,  16  L.R.A.  313,  11  So.  176,  holding  contra 
where  record  upon  which  court  acted  was  incorrect;  Cushman  v.  Hadfield,  15 
Abb.  Pr.  N.  S.  109,  on  question  of  appellate  court  losing  jurisdiction  when  there 
is  an  irregularity  in  its  order  or  in  remitting  proceedings  to  court  below. 

21  AM.  DEC.  122.  PEOPLE  v.  MATHER,  4  WEND.  229. 
Mode  of  trying  challenge  of  Jnror. 

Cited  in  O'Brien  v.  People,  36  N.  Y.  276,  3  Abb.  Pr.  N.  S.  368,  holding  it  com- 
petent for  the  court  to  act  as  triers  upon  challenge  to  favor,  and  the  assent  of 
parties  thereto  is  to  be  presumed,  where  no  objections  are  raised  and  there  is 
no  request  to  submit  question  to  triers;  People  v.  Doe,  1  Mich.  451,  holding 
when  juror  is  challenged  for  favor,  and  challenging  party  when  asked  by  court 
how  he  will  have  the  challenge  tried  refuses  to  indicate  mode  of  trial,  it  may 
be  tried  by  court. 

Cited  in  reference  notes  in  24  A.  D.  695;  47  A.  D.  238, — on  challenging  juror. 
•-Evidence  of  favor. 

Cited  in  Stewart  v.  State,  13  Ark.  720,  holding  statutory  mode  is  upon  oath  of 
juror  alone  if  by  court  by  other  evidence  to  exclusion  of  oath  if  by  triers;  People 
V.  Evans,  72  Mich.  367,  40  N.  W.  473,  holding  witnesses  may  be  called  to  testify 
to  any  fact  tending  to  show  incompetency  of  juror. 
Necessity  of  entering  challenge  on  record. 

Cited  in  People  v.  Bodine,  1  Denio,  281,  on  necessity  of  entering  challenges  to 
the   polls  on   record. 
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Challenge  to  faror  after  challenge  to  cause. 

Cited  in  Carmal  v.  People,  1  Park.  Crim.  Rep.  272,  holding  juror  may  be  chal- 
lenged to  the  favor  after  a  challenge  to  same  juror  for  principal  cause  haa  been 
tried  and  overruled  and  form  of  challenge  to  favor  will  be  sufficient  without 
specifically  stating  the  grounds. 
Revlewableness  of  challenge. 

Cited  in  Clark  v.  Van  Vrancken,  20  Barb.  278;  Hayes  ▼.  Thompson,  15  Abb. 
Pr.  N.  S.  220, — on  question  of  challenge  to  poll  being  in  nature  of  pleading  and 
the  decision  thereon  being  reviewed. 

—  Of  challenge  for  favor. 

Cited  in  People  v.  Tweed,  11  Hun,  195;  United  States  ▼.  McHenry,  6  Blatchf. 
603,  Fed.  Cas.  No  15,681, — holding  it  is  not  reviewable. 
Disqualification  of  Jnror  by  formed  opinion. 

Cited  in  People  ▼.  McCauley,  1  Cal.  379,  holding  to  exclude  juror  on  ground 
of  bias  under  Code,  he  must  have  formed  or  expressed  an  unqualified  opinion  or 
belief  that  prisoner  is  guilty  of  offense  charged;  State  v.  Potter,  18  Conn.  166; 
State  V.  Barton,  71  Mo.  288;  State  v.  Bryant,  93  Mo.  273,  6  S.  W.  102  (dissenting 
opinion) ;  Readington  v.  Dilley,  24  N.  J.  L.  209;  People  v.  Bodine,  1  E'lm.  Sel. 
Cas.  36;  Lindsley  v.  People,  6  Park.  Crim.  Rep.  233  (dissenting  opinion)  ;  State 
V.  Sawtelle,  66  N.  H.  488,  32  Atl.  831, — on  question  of  disqualification  of  juror 
for  having  formed  an  opinion. 

Cited  in  reference  notes  in  76  A.  D.  65,  as  to  when  juror  is  disqualified;  53 
A.  D.  101,  on  competency  of  jurors;  36  A.  D.  516,  on  competency  of  juror  having 
formed  opinion;  37  A.  D.  638,  on  juror's  formation  or  expression  of  opinion  as 
ground  of  challenge. 

Cited  in  notes  in  36  A.  D.  522,  on  prior  opinion  disqualif3ring  juror;  20  I*,  ed. 
U.  S.  660,  on  causes  of  challenge  of  jurors  and  their  qualifications;  9  A.  8.  R. 
745,  on  actual  or  presumed  bias. 

—  Basis  of  opinion. 

Cited  in  State  v.  Gillick,  7  Iowa,  287,  holding  it  is  the  preconceived  opinicn  of 
a  juror  that  renders  him  incompetent  and  not  the  source  from  which  that  opinion 
is  formed  or  derived;  State  v.  Davis,  14  Nev.  439,  33  A.  R.  563,  holding  law  does 
not  look  beyond  opinion  of  juror  to  examine  occasion  or  weigh  the  evidence  on 
which  the  opinion  is  founded;  Rothschild  v.  State,  7  Tex.  App.  519,  holding  a 
disqualifying  opinion  may  be  formed  from  mere  hearsay;  Curry  v.  State,  4  Neb. 
545,  holding  juror  who  formed  an  opinion  based  on  general  rumor  and  news- 
paper reports,  incompetent;  Nelms  v.  State,  13  Smedes  &  M.  500,  53  A.  D.  94, 
holding  juror  who  has  formed  or  expressed  on  opinion  from  what  he  has  heard 
one  say  some  of  the  witnesses  had  told  him,  is  disqualified,  though  he  himself 
had  not  heard  any  of  the  witnesses  say  anything  on  the  subject  and  though  he 
stated  that  his  opinions  would  not  influence  his  verdict;  Greenfield  v.  People, 
74  N.  Y.  277,  6  Abb.  N.  C.  1,  2  Cow.  Crim.  Rep.  479,  holding  one  who  has  formed 
an  opinion,  from  the  reading  or  report  of  the  testimony  against  a  prisoner  on  a 
former  trial,  however  strong  his  belief  that  he  will  decide  the  case  on  the  evi- 
dence adduced,  cannot  be  readily  received  as  a  juror  indiflferent  to  prisoner  and 
wholly  uncommitted. 

Cited  in  notes  in  36  A.  D.  525,  on  nature  of  opinion  disqualifying  juror;  36 
A.  D.  523,  on  necessity  of  fixed  opinion  to  disqualify  juror;  36  A.  D.  528,  oo 
opinion  from  hearing  testimony,  conversing  with  witnesses  or  those  f^m'l'^J* 
with  facts,  as  disqualifying  juror. 
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Disapproved  in  State  v.   Brown,  4  La.  Ann.  505,  holding  where  opinion  of 
juror  is  founded  upon  rumors  and  reports,  such  opinion  does  not  disqualify  him 
if  his  mind  is  free  from  prejudice. 
«— PositlTe  or  hypothetical  opinion. 

Cited  in  Stout  v.  People,  4  Park.  Crim.  Rep.  71,  holding  that  opinion  of  juror 
must  be  absolute,  unconditional,  definite,  and  settled ;  Freeman  v.  People,  4  Denio, 
9,  47  A.  D.  216;  State  v.  Johnson,  Walk.  (Miss.)  392,— -holding  if  juror  has 
formed  a  fixed  opinion,  he  should  be  excluded;  State  v.  Kingsbury,  58  Me.  238, 
holding  to  be  a  sufficient  ground  for  disqualifying  a  juror  in  criminal  prosecu- 
tion, the  opinion  formed  by  him  must  be  fixed  and  unconditional;  Mann  v. 
Glover,  14  N.  J.  L.  195,  holding  formation  or  expression  of  a  mere  hypothetical 
opinion  no  ground  of  challenge  to  juror;  Rogers  v.  Rogers,  14  Wend.  131,  on 
necessity  that  opinion  be  positive  and  not  hypothetical;  Balbo  v.  People,  80  N. 
Y.  484,  holding  under  statute,  if  juror  in  criminal  case,  on  being  challenged  for 
principal  cause,  discloses  on  his  examination  that  he  has  a  fixed  and  definit4i 
opinion  on  the  merits  and  nothing  else  is  shown,  the  court  is  bound  as  a  matter 
of  law  to  reject  juror  as  incompetent;  Halsted  v.  Manhattan  R.  CJo.  26  Jones  & 
S.  270,  11  N.  Y.  Supp.  44,  holding  juror  who  has  made  up  his  mind  against  a 
party  to  the  action  and  whose  opinion  against  the  party  is  so  strong  that  it 
would  require  evidence  to  remove  it,  is  incompetent;  Smith  v.  Eames,  4  111.  76, 
36  A.  D.  515,  holding  if  juror  has  a  decided  opinion  on  the  merits  of  the  case, 
either  from  personal  knowledge  of  the  facts  or  from  any  other  source  and  that 
opinion  is  positive  and  not  hypothetical,  a  challenge  should  be  allowed. 

Cited  in  reference  note  in  24  A.  D.  695,  as  to  when  hypothetical  opinion  does 
not  disqualify  juror. 

Disapproved   in  Morgan  v.   Stevenson,   6  Ind.   169,   holding  where  juror   had 
formed  opinion  as  to  some  of  the  matters  in  controversy  but  whose  mind  was 
free  to  decide  the  case  according  to  the  evidence,  a  challenge  for  cause  would 
not  lie. 
Waiver  of  challenge. 

Cited  in  Greer  v.  State,  14  Tex.  App.  179,  holding  parties  may  waive  challenge 
for  cause  and  court  cannot  deprive  them  of  this  right  of  waiver. 
When  question  is  leading. 

Cited  in  Steer  v.  Little,  44  N.  H.  613;  Able  v.  Sparks,  6  Tex.  349;  State  T. 
Taylor,  57  W.  Va.  228,  50  S.  E.  247;  Turney  v.  State,  8  Smedes  &  M.  104,  47 
A.  D.  74, — holding  question  is  leading  when  it  suggests  answer  desired;  Page 
▼.  Parker,  40  N.  H.  47,  holding  question  suggesting  answer  desired  is  leading 
whether  put  in  alternative  form  or  not;  Fleming  v.  Hollenback,  7  Barb.  271, 
holding  interrogatory  in  question  leading;  Parsons  v.  Huff,  38  Me.  137,  as  to 
when  question  is  leading. 

Cited  in  reference  note  in  66  A.  S.  R.  177,  on  leading  questions. 

Cited  in  note  in  47  A.  D.  82,  on  definition  of  'heading  question." 
^Affirmative  or  negative  test. 

Cited  in  Coogler  v.  Rhodes,  38  Fla.  240,  56  A.  S.  R.  170,  21  So.  109,  holding  a 
leading  question  is  one  that  points  out  the  desired  answer  and  not  merely  one 
that  calls  for  a  simple  affirmative  or  negative. 
When  leading  questions  allowed. 

Cited  in  People  v.  Genet,  19  Hun,  91,  holding  on  cross-examination,  leading; 
questions  tending  to  elicit  new  matter  are  not  allowed  as  a  matter  of  right; 
Mcpherson  v.  Rockwell,  37  Wis.  159;  Weber  v.  Kingsland,  8  Bosw.  415, — holdinsf 
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it  in  the  discretion  of  court  to  permit  leading  question  when  necessary;  Stats  t, 
Hazlett,  14  N.  D.  490,  105  N.  W.  617,  holding  if  it  clearly  appears  that  departure 
from  general  rule  against  leading  questions  was  unwarranted  and  prejudicial, 
a  new  trial  will  be  granted. 

Cited  in  notes  in  47  A.  D.  83,  on  leading  questions  on  direct  examination; 
47  A.  D.  84;  on  leading  questions  to  unwilling  witness;  47  A.  D.  85  on  discretion 
of  judge  as  to  leading  questions. 
Cross-examination  of  own  witness. 

Cited  in  Wells  v.  Jackson  Iron  Mfg.  Co.  48  N.  H.  491,  holding  its  allowance  ia 
within  discretion  of  court;  United  States  ▼.  Budd,  144  U.  S.  154,  36  L.  ed.  384, 
12  Sup.  Ct.  Rep.  575,  as  to  when  allowable. 
Questions  assuming  facts  in  issue. 

Cited  in  Haish  v.  Munday,  12  111.  App.  539,  holding  in  examination  of  witness^ 
counsel  are  prohibited,  even  upon  cross-examination,  from  assuming  any  material 
facts  in  issue  and  which  are  to  be  formed  by  the  jury,  or  from  assuming  that 
particular  answers  have  been  given  contrary  to  facts;  Fellows  v.  Northrup,  39^ 
N.  Y.  117  (dissenting  opinion),  on  admissibility  of  question  which  assumes  a 
fact  true  which  is  not. 
Re-examination  of  witness  and  additional  evidence. 

Cited  in  Coker  v.  Hayes,  16  Fla.  368,  holding  a  party,  after  closing  the  exami- 
nation of  a  witness,  and  after  closing  his  testimony,  has  no  absolute  riglit  to- 
recall  a  witness  before  examined  by  him,  to  establish  matters  not  in  rebuttal, 
or  to  simply  repeat  his  testimony;  Burr  v.  Daugherty,  21  Ark.  559;  Ortis  v. 
SUte,  30  Fla.  256,  11  So.  611;  Thomasson  v.  State,  22  Ga.  499;  Dunckle  v. 
Kocker,  11  Barb.  387;  Hopkins  v.  Clark,  20  Tex.  64;  Smith  v.  Childress,  27  Ark. 
328, — ^holding  permission  to  recall  a  witness  is  within  discretion  of  trial  court 
and  appellate  court  will  not  interfere  unless  its  exercise  has  been  clearly  to 
prejudice  of  the  party;  Taylor  v.  Com.  77  Va.  692;  People  v.  Cook,  8  N.  Y.  67, 
59  A.  D.  451, — on  same  point;  Gayle  v.  Bishop,  14  Ala.  552,  holding  it  a  matter 
within  discretion  of  court  and  not  reviewable;  Burroughs  v.  State,  17  Fla.  643» 
holding  court  may  permit,  in  its  discretion,  new  witness  to  testify  in  criminal 
case  after  evidence  is  closed  on  both  sides;  Godbe  v.  Young,  1  Utah,  55,  holding 
question  whether  plaintiff,  after  defendant  has  rested,  may  again  introduce  evi- 
dence in  chief  or  shall  be  confined  to  rebutting  evidence,  is  entirely  in  the  dis- 
cretion of  the  court;  Lee  v.  Hargrave,  3  Mich.  77,  holding  it 'was  in  sound  dis- 
cretion of  court  whether  he  would  receive  additional  evidence  or  not. 

Cited  in  reference  notes  in  60  A.  D.  63  on  permitting  re-examination  of  witness 
as  exercise  of  discretion  not  reviewable  on  appeal;  85  A.  D.  151,  on  re-examination 
of  witness  upon  new  matter  within  discretion  of  court;  80  A.  S.  R.  47,  on  recall- 
ing and  re-examining  witnesses. 
Eliciting  full  disclosure  on  examination. 

Cited  in  Towns  v.  Alford,  2  Ala.  378,  holding  examination  of  witness  may  be 
controlled  by  court  so  as  to  elicit  full  disclosure. 
Privilege  of  witness. 

Cited  in  Wheeler  v.  Dixon,  14  How.  Pr.  151,  holding  witness  is  not  bound  t» 
speak  when  the  answer  may  subject  him  to  a  prosecution  for  a  crime  or  mis- 
demeanor or  to  any  penalty  or  forfeiture  or  has  a  tendency  to  d^rade  his  char- 
acter; People  V.  Larsen,  10  UUh,  143,  37  Pac  258;  SUte  v.  Shockley,  29  Uteh, 
25,  110  A.  S.  R.  639,  80  Pac.  865, — holding  privilege  of  refusing  to  answer 
criminating  questions   is   personal   to   witness  and   may  be  waived;   People  v. 
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Sharp,  45  Hun,  460,  5  N.  Y.  Grim.  Rep.  388,  9  N.  Y.  S.  R.  155,  holding  that  as 
defendant  appeared  before  legislative  committee  and  voluntarily  answered  ques- 
tions put  to  him,  the  answers  given  by  him  were  admissible  against  him  upon 
his  trial  upon  the  indictment. 

Cited  in  notes  in  21  A.  D.  55,  on  privilege  of  witness;  13  L.R.A.  66,  on  effect  of 
refusal  to  testify  or  to  answer  particular  questions. 
Self-Incriminating  evidence. 

Cited  in  Foot  v.  Buchanan,  113  Fed.  156;  Printz  v.  Checney,  11  Iowa,  469; 
Emery's  Case,  107  Mass.  172,  9  A.  R.  22;  Janvrin  v.  Scammon,  29  N.  H. 
280;  Coburn  v.  Odell,  30  N.  H.  540;  Re  Tappan,  9  How.  Pr.  394;  People  ex  rel. 
Taylor  v.  Forbes,  143  N.  Y.  219,  38  N.  E.  303;  Minters  v.  People,  139  111.  363, 
29  N.  E.  45, — ^holding  witness  is  not  bound  to  criminate  himself  or  give  testi- 
mony which  may  furnish  a  link  in  the  chain  of  evidence  of  his  amenability  to  a 
convction;  Phoenix  v.  Dupuy,  7  Daly,  238,  2  Abb.  N.  C.  146,  53  How.  Pr.  158, 
holding  under  Code  permitting  examination  of  party  before  trial,  defendant 
could  not  be  examined  as  to  whether  he  published  an  alleged  libel  against  plain- 
tiff; Bellinger  v.  People,  8  Wend.  595,  holding  witness  was  not  bound  to  answer 
question  as  to  what  she  had  sworn  to  on  examination  before  magistrate;  Burns 
▼.  Kempshall,  24  Wend.  360,  holding  payee  of  note  excused  for  testifying  in 
action  by  assignee  of  same  against  the  maker  who  had  avowed  that  the  defense- 
would  be  usury  which  would  subject  payee  to  penalty  or  indictment  for  mis* 
demeanor;  Henry  v.  Bank  of  Salina,  5  Hill,  523  (dissenting  opinion) ;  Re 
Moser,  138  Mich.  302,  101  N.  W.  588,  5  A.  &  E.  Ann.  Cas.  31  (dissenting  opinion)^ 
— on  question  of  self-incriminating  evidence;  People  v.  Sharp,  45  Hun,  460,  9 
N.  Y.  S.  R.  155,  5  N.  Y.  Crim.  Rep.  388,  holding  constitutional  protection  against 
compelling  a  witness  to  testify  against  himself  applied  to  hearing  before  legis- 
lative committee. 

Cited  in  reference  note  in  49  A.  D.  346,  on  privilege  of  witness  to  refuse  to> 
answer  incriminating  questions. 

Cited  in  note  in  75  A.  S.  R.  319,  on  privilege  of  witness  as  to  incriminating 
testimony. 
«— As  to  crimes  barred  by  limitation. 

Cited  in  Weldon  v.  Burch,  12  111.  374;  Prussing  v.  Jackson,  85  111.  App.  324; 
McCreery  v.  Ghormley,  6  App.  Div.  170,  39  N.  Y.  Supp.  1036;  Wolfe  v.  Goulard,. 
15  Abb.  Pr.  336;  Calhoun  v.  Thompson,  56  Ala.  166,  28  A.  R.  454, — holding  wit- 
ness not  protected  when  criminal  prosecution  for  imputed  offense  is  barred  by 
statute  of  limitations;  Moloney  v.  Dows,  2  Hilt.  247,  on  question  of  witness 
being  compelled  to  answer  when  criminal  prosecution  is  barred  by  statute  of 
limitations. 
—  Under  statutes  prohibiting  use  of  testimony  against  witness. 

Cited  in  People  ex  rel.  Hackley  v.  Kelly,  24  N.  Y.  74,  24  How.  Pr.  369 
(affirming  12  Abb.  Pr.  151,  21  How.  Pr.  54),  holding  Constitution  does  not  pro- 
tect a  witness  in  criminal  proceeding  from  being  compelled  to  give  testimony 
which  implicates  him  in  a  crime  when  he  has  been  protected  by  statute  against 
use  of  such  testimony;  Ex  parte  Irvine,  74  Fed.  954,  holding  provision  in  statutes 
forbidding  the  use  of  admissions  of  witnesses  against  them  in  Federal  courts, 
does  not  neutralize  or  modify  the  right  of  privilege;  Counselman  v.  Hitchcock, 
142  U.  S.  547,  35  L.  ed.  1110,  3  Inters.  Com.  Rep.  816,  12  Sup.  Ct.  Rep.  195, 
holding  same  where  a  person  is  under  examination  before  a  grand  jury  in  an 
investigation  into  certain  violations  of  Interstate  Commerce  Act;  United  States. 
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V.  3  Tons  of  Coal,  6  Biss.  379,  Fed.  Cas.  No.  16,515,  holding  if  legislative  pro- 
tection against  a  witness's  evidence  being  used  against  himself  is  as  broad  as  the 
constitutional  provision  against  compelling  a  person  to  criminate  himself,  he  can 
be  compelled  to  answer ;  State  v.  Quarles,  13  Ark.  307,  holding  provision  of  statute 
that  testimony  given  by  one  person  concerned  in  commission  of  crime  shall  in  no 
in:itance  be  used  against  him  in  any  criminal  prosecution  for  same  offense,  is 
sufficient  protection  to  compel  him  to  testify;  Re  Atty.  Gen.  21  Misc.  101,  47 
N.  Y.  Supp.  20;  People  ex  rel.  Lewisohn  v.  O'Brien,  176  N.  Y.  253,  68  N.  E. 
353, — holding  protection  given  by  statute  must  be  coextensive  with  con.<^titutional 
provision;  Steinhart  v.  Farrell,  3  N.  Y.  S.  R.  292;  Xendrick  v.  Com.  78  Va.  490,— 
holding  statute  provided  sufficient  protection  to  witness  to  compel  him  to  an- 
swer. 
—  Inquiry  as  to  criminating  tendency. 

Cited  in  State  v.  Duffy,  16  Iowa,  425;  Youngs  v.  Youngs,  5  Redf.  5v6;  Curtis 
V.  Knox,  2  Denio,  341;  Re  Taylor,  8  Misc.  159,  28  N.  Y.  Supp.  500;  Floyd  v 
State,  7  Tex.  215;  Ex  parte  Park,  37  Tex.  Crim.  Rep.  590,  66  A.  S.  R.  835,  40 
S.  W.  300;  Miskimmins  v.  Shaver  (Ex  parte  Miskimins)  8  Wyo.  392,  40  L.RA. 
831,  58  Pac.  411;  Ex  parte  Senior,  37  Fla.  1,  32  LJI.A.  133,  19  So.  652,— holding 
court  must  determine  from  questions  asked  whether  answer  will  have  tendency 
to  incriminate  witness;  Temple  v.  Com.  76  Va.  892,  holding  wherever  party  on 
oath  declares  that  the  answer  to  the  question  propounded  to  him  will  criminate 
himself,  the  court  must  accept  that  answer  as  true,  and  as  making  a  prima 
facie  case  in  which  the  witness  must  be  excused;  State  v.  Thaden,  43  Minn.  253. 
45  N.  W.  447,  holding  to  entitle  a  person  called  as  a  witness  to  the  privilege 
of  silence,  the  court  must  see  from  all  the  circumstances  of  the  case  that  there 
is  reasonable  ground  to  apprehend  that  the  evidence  may  tend  to  criminate  him 
if  he  is  compelled  to  answer. 

Cited  in  notes  in  75  A.  S.  R.  341,  on  who  determines  tendency  of  answer  to 
incriminate  witness;  21  A.  D.  56,  57,  68,  on  question  for  court  as  to  tendency 
of  question  to  criminate  witness. 
Nondisclosure  of  particular  tendency  to  criminate. 

Cited  in  Friess  v.  New  York  C.  &  H.  R.  R.  Co.  67  Hun,  205,  22  N.  Y.  Supp. 
104,  holding  refusal  of  trial  court  to  compel  a  witness  to  specify  the  ground 
upon  which  he  claims  the  privilege  to  decline  to  answer  question  on  ground  that 
it  may  tend  to  incriminate  him,  harmless  error;  Warner  v.  Lucas,  10  Ohio,  336, 
holding  although  witness  is  his  own  judge  as  to  whether  question  might  tend 
to  criminate  him,  he  is  liable  to  an  action  by  party  injured  if  his  refusal  to 
testify  be  wilful  and  his  excuse  false;  Re  Lewis,  4  Ben.  67,  Fed.  Cas.  No.  8,312. 
39  How.  Pr.  156,  on  compelling  witness  to  state  how  his  answer  might  criminate 
him. 
Self-penalizing  testimony. 

Cited  in  Anable  v.  Anable,  24  How.  Pr.  92,  holding  under  statute,  one  cannot  be 
compelled  to  be  a  witness  in  any  case  where  he  would  be  exposed  to  a  penalty 
or   forfeiture. 
Self-degrading  testimony. 

Cited  in  Re  Lewis,  39  How.  Pr.  155,  holding  witness  not  compelled  to  answer 
question  which  would  degrade  him  especially  where  such  question  did  not  relate 
to  the  matter  in  issue;  Donaldson  v.  State,  10  Tex.  App.  307,  holding  witness 
might  be  compelled  to  answer  question  tending  to  subject  her  to  humiliation 
when  it  bore  directly  on  the  issue;  People  v.  Blakeley,  4  Park,  Crim.  Rep.  176, 


Digitized  by 


Google 


993  NOTES  ON  AMERICAN  DECISIONS.  [122 

holding  it  competent  on  cross-examination  to  ask  witness  question  which  might 
degrade  him ;  Re  Falvey,  7  Wis.  630,  holding  witness  not  excused  from  answering 
<]ue8tion  because  answer  might  degrade  him ;  Boles  v.  State,  46  Ala.  204,  holding 
witness  may  be  compelled  to  testify  as  to  her  ill  fame  in  order  to  impeach  her 
veracity;  State  ▼.  Bilansky,  3  Minn.  246,  Gil.  169,  holding  where  question  put 
to  the  witness  has  a  tendency,  not  to  criminate,  but  only  to  degrade  or  dis- 
grace him,  it  rests  under  the  sound  discretion  of  the  court  to  allow  or  disallow 
it;  Third  Great  Western  Tump.  R.  Co.  v.  Loomis,  32  N.  Y.  127,  88  A.  D.  311, 
holding  exclusion  of  inquiries  irrelevant  to  issue  made  for  purpose  of  degrading 
witness,  not  reviewable;  Lohman  v.  People,  1  N.  Y.  379,  49  A.  D.  340;  State  v. 
Staples,  47  N.  H.  113,  90  A.  D.  665, — on  question  as  to  whether  witness  need 
answer  question  which  would  tend  to  disgrace  or  degrade. 

Cited  in  reference  note  in  40  A.  S.  R.  791,  on  examination  of  witness  on  ques- 
tion tending  to  degrade. 

Cited  in  notes  in  75  A.  S.  R.  324,  on  privilege  of  witness  as  to  testimony  tend- 
ing to  disgrace  him;  21  A.  D.  59,  60,  on  privilege  of  witness  where  answer  has 
direct  tendency  to  degrade  him. 
Impeachment  of  witness. 

Cited  in  Gilbert  v.  Sheldon,  13  Barb.  623;  Frye  v.  Bank  of  Illinois,  11  111. 
367, — holding  it  is  only  the  general  character  of  witness  for  truth  and  veracity, 
that  should  be  inquired  into  upon  an  impeachment  of  his  testimony;  Spira  v. 
Holoschutz,  38  Misc.  754,  78  N.  Y.  Supp.  1138,  holding  evidence  of  witness's  gen- 
eral character  for  truth  and  veracity  admissible  to  impeach  his  testimony; 
People  V.  Rector,  19  Wend.  569,  holding  general  character  of  witness  may  be 
impeached  in  order  to  impeach  his  veracity;  People  v.  Yslas,  27  Cal.  630, 
on  question  of  allowing  introduction  of  general  bad  character  of  witness  to 
impeach  veracity;  Bakeman  v.  Rose,  18  Wend.  146  (dissenting  opinion),  on 
admissibility  of  evidence  of  general  character  of  witness  to  impeach  his  veracity. 

Cited  in  reference  notes  in  21  A.  D.  361;  39  A.  D.  530, — on  impeachment  of 
witness;  36  A.  D.  765,  on  questions  allowable  on  impeachment  of  witness;  73 
A.  D.  162,  on  form  of  interrogations  to  impeach  witnesses;  34  A.  D.  557,  on 
admissibility  of  evidence  of  contradictory  statements  by  witness  without  first 
interrogating  witness  in  regard  thereto. 
—  By  proof  of  character. 

Cited  in  reference  notes  in  82  A.  S.  R.  26,  on  impeachment  of  witness  by  proof 
of  character;  50  A.  D.  253,  on  right  to  ask  impeaching  witness  on  cross- 
examination  from  whom  he  heard  of  general  character  of  impeached  witness; 
45  A.  D.  230,  on  impeachment  of  witness  by  evidence  of  general  bad  character. 

Cited  in  note  in  73  A.  D.  771,  on  laying  foundation  for  proof  of  character 
of  witness  for  veracity. 
— -  Impeachment  of  one's  own  witness. 

Cited  in  note  in  15  A.  D.  100,  as  to  when  and  how  one  may  impeach  his  own 
witnesses. 
Cross-examination  and  rebuttal  of  impeaching  witness. 

Cited  in  State  v.  Parker,  7  La.  Ann.  83;  People  v.  Abbot,  19  Wend.  192;  Carl- 
son v.  Winterson,  10  Misc.  388,  31  N.  Y.  Supp.  430;  Com.  v.  McClain,  4  Clark 
(Pa.)  462;  Ward  v.  State,  28  Ala.  53, — holding  in  impeaching  a  witness,  the 
inquiry  is  not  limited  to  his  gonoral  character  for  truth  but  the  impeaching 
witness  may  be  asked  as  to  his  general  character;  Phillips  v.  Kingfield,  19  Me. 
375,  36  A.  D.  760,  holding  witness  who  is  introduced  to  prove  that  another  wit- 
Am.  Dec.  Vol.  Til.— 63. 
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ness  is  unworthy  of  credit,  should  be  examiued  as  to  the  general  character  of 
such  witness  for  truth  and  veracity;  Holbert  v.  State,  9  Tex.  App.  219,  35  A.  R. 
738,  holding  an  impeaching  witness  is  amenable  to  cross-examination  and  the 
reputation  and  credibility  of  the  assailed  witness  may  be  vindicated  by  inde- 
pendent proof;  Weeks  v.  Hull,  19  Conn.  376,  50  A.  D.  249,  holding  impeaching 
witness  may  be  required  to  give  source  of  his  information;  Wood  ▼.  State,  31 
Fla.  221,  12  So.  539,  holding  the  usual  practice  is  to  leave  it  to  the  cross- 
examination  to  enter  primarily  upon  a  test  of  the  knowledge  from  which  the 
impeaching  witness  has  spoken;  Gaines  v.  Relf,  12  How.  472,  13  L.  ed.  1071, 
as  to  usual  method  employed  in  impeaching  credibility;  State  v.  Meadows,  IS 
W.  Va.  668,  on  range  of  cross-examination  of  impeaching  witness. 

Cited  in  note  in  73  A.  D.  774,  on  cross-examination  of  impeaching  witness. 
'^  Inquiry  as  to  willingness  to  believe  sworn  testimony. 

Cited  in  Hamilton  v.  People,  29  Mich.  173,  holding  where  a  sustaining  wit- 
ness testifies  to  the  good  repute  of  an  impeached  witness,  he  may  be  asked  on 
cross-examination  whether  he  would  believe  the  latter  under  oath;  State  v. 
Johnson,  40  Kan.  266,  19  Pac.  749;  Eason  v.  Chapman,  21  111.  33, — holding 
where  it  is  shown  that  the  general  character  of  a  witness,  among  his  neighbors, 
for  truthfulness,  is  bad,  it  is  error  to  refuse  to  let  the  impeaching  witness 
answer  whether  he  would  believe  such  witness  upon  oath. 

Cited  in  note  in  73  A.  D.  772,  on  right  to  ask  impeaching  witness  whether 
from   his  knowledge  of  general   reputation   of   other  witness   he   would   believe 
him  under  oath. 
—  Collateral  inquiries. 

Cited  in  Robbins  v.  Spencer,  121  Ind.  694,  22  N.  E,  660;  Hofacre  ▼.  Monti- 
ceilo,  128  Iowa,  239,  103  N.  W.  488, — holding  where  a  witness  testifies  to  the  im- 
moral character  of  a  party  and  on  cross-examination  states  that  a  certain  person 
made  a  specific  charge  of  immorality,  such  person  will  not  be  permitted  to  deny 
that  he  made  the  charj^  as  the  whole  matter  is  collateral  and  his  evidence 
cannot  be  used  for  impoachment  purposes;  Hagadom  y.  Kearney,  13  Hun^ 
236,  holding  when  rebutting  testimony  to  evidence  given  by  impeaching  witness 
introduces  collateral   issues,   it  will  not  be  admitted. 

Venue  in  criminal  case. 

Cited  in  reference  notes  in  41  A.  D.  305,  on  venue;  58  A.  D.  681,  on  indictment 
and  venue  in  case  of  homicide;  30  A.  S.  R.  134,  on  necessity  of  laying  venue  for 
allegations  in  indictment;  68  A.  D.  628,  on  necessity  that  venue  be  laid  in 
county  wherein  offense  was  committed;  35  A.  D.  248,  on  necessity  of  laying 
venue  in  indictment  in  county  in  which  offense  was  committed;  32  A.  S.  R,  841, 
on  jurisdiction  of  criminal  offense  as  dependent  on  place  where  committed. 

Cited  in  notes  in  3  A.  S.  R.  482,  on  propriety  of  venue  in  indictment  for  con- 
spiracy; 8  E.  R.  C.  147,  on  venue  in -criminal  actions. 
Jurisdiction  of  conspiracy  formed  and  carried  into  different  places. 

Cited  in  Pearce  v.  Territory,  11  Okla.  438,  68  Pac.  504;  Com.  v.  Corlies,  8 
Phila.  450,  26  Phila.  Leg.  Int.  397,  27  Phila.  Leg.  Int.  397;  Com.  v.  Bartilson. 
85  Pac.  482;  People  v.  Summerfield,  48  Misc.  242,  90  N.  Y.  Supp.  602,  19  N.  Y. 
Crim.  Rep.  503, — holding  it  indictable  in  any  county  where  overt  act  is  com- 
mitted; Fire  Ins.  Cos.  v.  State,  75  ^fiss.  24,  22  So.  99,  holding  it  indictable 
either  in  county  of  unlawful  confederation  or  in  that  wherein  any  overt  act 
pursuant  thereto  transpired:  Arnold  v.  Weil,  157  Fed.  429,  holding  where 
conspiracy  to  defraud  the  United  States  of  public  lands  was  originally  formed  in 
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one  Federal  district,  but  was  carried  out  in  another  district,  with  knowledge 
and  consent  of  all  the  conspirators,  each  of  such  overt  acts  constituted  a  renewal 
of  the  conspiracy  in  latter  district,  and  offense  may  be  prosecuted  in  either  dis- 
trict; Ex  parte  Rogers,  10  Tex.  App.  665,  38  A.  R.  654,  holding  where  conspiracy 
to  fabricate  title  to  lands  in  Texas  was  entered  into  in  Texas  and  most  of  overt 
acts  were  there,  Texas  had  jurisdiction,  although  actual  fabrication  took  place 
outside  the  state;  Noyes  v.  State,  41  N.  J.  L.  418,  holding  when  conspiracy  occurs 
in  a  foreign  jurisdiction  and  one  of  the  conspirators  comes  in  person  into  an- 
other state  and  there  in  pursuance  of  the  conspiracy  takes  possession  of  certain 
property  and  the  innocent  agents  of  another  of  such  conspirators  are  present 
assisting,  the  courts  of  the  latter  state  have  jurisdiction;  People  v.  Rathbun, 
21  Wend.  509,  on  question  as  to  where  conspiracy  is  triable;  Hyde  v.  Shine,  199 
U.  S.  62,  50  L.  ed.  90,  25  Sup.  Ct.  Rep.  760,  as  to  whether  indictment  will  lie 
within  jurisdiction  where  overt  act  was  committed  when  conspiracy  was  per- 
fected in  another. 
KIcments  of  conspiracy. 

Cited  in  Com.  v.  Bartilson,  85  Pa.  482,  5  W.  N.  C.  177,  36  Phila.  Leg.  Int. 
91;  State  v.  Bacon,  27  R.  I.  252,  61  Atl.  653;  State  v.  Dyer,  67  Vt.  690,  32  Atl. 
814;  People  v.  Richards,  1  Mich.  216,  51  A.  D.76, — holding  it  consists  in  the  un- 
lawful agreement  and  not  in  the  acts  to  be  accomplished;  United  States  v. 
Rindskopf,  6  Diss.  259,  Fed.  Cas.  No.  16,165,  holding  express  or  implied  agree- 
ment between  parties  to  commit  illegal  act  constitutes  conspiracy;  Patmode  v. 
Westenhaver,  114  Wis.  460,  90  N.  W.  467,  holding  it  enough  if  there  is  a  tacit 
concurrence  in  mental  intent  to  effect  the  common  purpose;  Com.  v.  Kurtz,  14 
Pa.  Dist.  R.  741,  holding  offense  is  complete  the  moment  the  combination  is  formed; 
United  States  v.  Stevens,  44  Fed.  132,  holding  one  may  be  indicted  for  conspiracy  to 
commit  crime  which  he  is  incapable  of  committing;  People  v.  Rathbun,  44  Misc.  88, 
89  N.  Y.  Supp.  746,  on  question  of  unlawful  combination  being  gist  of  crime  of 
conspiracy;  State  v.  Bishop,  131  N.  C.  733,  42  S.  E.  836  (dissenting  opinion), 
in  question  of  necessity  of  conspiring  being  proved  if  parties  concur  in  doing  act. 

Cited  in  reference  note  in  40  A.  D.  531,  as  to  what  constitutes  conspiracy. 

Cited  in  notes  in  51  A,  D.  82,  on  nature  of  conspiracy;  3  A.  S.  R.  480,  on  pos- 
sibility of  conspiracy  between  persons  not  previously  acquainted  with  one  an- 
other. 

New  parties  as  principals  in  conspiracy. 

Cited  in  Wolfe  v.  Pugh,  101  Ind.  293:  Borrego  v.  Territory,  8  N.  M.  446,  46 
Pac.  349;  People  v.  Bassford,  3  N.  Y.  Crim.  Rep.  219;  F.  R.  Patch  Mfg.  Co. 
V.  Protection  Lodge  No.  215,  I.  A.  M.  77  Vt.  294,  107  A.  S.  R.  765,  60  Atl.  74; 
Spies  V.  People,  122  111.  1,  3  A.  S.  R.  320,  12  N.  E.  865,— holding  every  person 
entering  into  a  conspiracy  already  formed  is  deemed  in  law  a  party  to  all  acts 
done  by  any  of  the  parties  before  or  afterwards,  in  furtherance  of  the  com- 
mon design;  Kellogg  v.  Sowerby,  32  Misc.  327,  66  N.  Y.  Supp.  542,  as  to  when 
one  is  quilty  of  a  conspiracy;  Warshauer  v.  Webb,  9  N.  Y.  S.  R.  529;  United 
States  V.  Standard  Oil  Co.  152  Fed.  290, — holding  one  who  aids  in  conspiracy  is 
as  much  liable  as  those  who  first  formed  plans  of  conspiracy. 

Cited  in  note  in  3  A.  S.  R.  477,  on  new  party  to  previously  formed  conspiracy 
as  fellow  conspirator. 
Acqnittal  as  preventing  retrial  or  review. 

Cited  in  State  v.  Carter,  5  La.  Ann.  438,  holding  a  party  who  has  been  tried 
and  acquitted  cannot  be  tried  again  for  same  offense;  United  States  v.  Salter, 
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Burnett  (Wis.)  119,  I  Pinney  (Wis.)  278,  holding  where  accused  has  been  tried 
upon  an  indictment  or  information  and  acquitted,  a  writ  of  error  will  not  lie 
at  instance  of  prosecution  to  reverse  the  judgment;  Com.  v.  Steimling,  156  Pa. 
400,  33  W.  N.  C.  67,  27  Atl.  297,  on  question  as  to  whether  a  new  trial  can 
be  ordered  where  a  defendant  has  been  acquitted  upon  an  indictment  charging 
a  felony. 
Grounds  for  reversal  or  new  trial. 

Cited  in  reference  note  in  69  A.  S.  R.  375,  on  new  trial  in  criminal  ease. 

Cited  in  notes  in  27  A.  D.  475,  on  sufficiency  of  error  to  set  aside  acquittal; 
99  A.  D.  130,  on  erroneous  instructions  as  ground  for  reversal  or  new  trial. 
Merger  of  conspiracy  into  purposed  crime. 

Cited  in  Anthony  v.  Com.  88  Va.  847,  14  8.  E.  834,  holding  conspiracy  to 
commit  felony  merged  in  the  felony  when  oonunitted;  People  y.  Richards,  1 
Mich.  216,  51  A.  D.  75,  holding  conspiracy  to  commit  felony  when  executed  is 
merged  in  the  felony;  but  conspiracy  to  oommit  misdemeanor  does  not  merge; 
Graff  y.  People,  208  111.  312,  70  N.  E.  299  (affirming  108  111.  App.  168),  hold- 
ing rule  of  merger  in  conspiracy  does  not  apply  where  the  conspiracy  charged 
and  the  completed  offense  are  both  misdemeanors  or  both  felonies;  Com.  v. 
McGowan,  2  Pars.  Sel.  Eq.  Cas.  341;  Com.  y.  Delany,  1  Grants,  Cas.  224; 
State  V.  Murphy,  6  Ala.  765,  41  A.  D.  79, — ^holding  they  are  not  merged  whea 
conspiracy  and  act  done  are  misdemeanors  of  same  grade;  People  v.  McKane,  7 
Misc.  478,  31  Abb.  N.  C.  176,  9  N.  Y.  Crim.  Rep.  140,  28  N.  Y.  Supp.  397,  hold- 
ing conspiracy  to  commit  a  felony,  being  a  misdemeanor,  merged  in  the  felony 
when  committed;  Scott  v.  People,  62  Barb.  62  (dissenting  opinion);  People  t. 
Willis,  24  Misc.  537,  54  N.  Y.  Supp.  129,  13  N.  Y.  Crim.  Rep.  346,— on  same 
point;  Rose  v.  State,  33  Ind.  167,  on  question  of  merger  of  crimes;  State  t.  Setter, 
57  Conn.  461,  14  A.  S.  R.  121,  18  Atl.  782,  holding  conspiracy  to  commit  theft 
is  not  merged  in  the  theft  when  actually  committed  and  may  be  punished  as  a 
distinct  offense;  Fitzgerald  v.  State,  14  Mo.  413,  on  question  of  merger  of  crime 
of  conspiracy  to  cheat  with  crime  of  cheating;  State  v.  Noyes,  25  Vt.  415,  hold- 
ing offense  of  conspiracy  to  impede  an  oilicer  in  discharge  of  his  official  duty 
will  not  merge  in  the  offense  of  impeding  an  officer ;  People  y.  Rathbun,  44  Misc. 
88,  89  N.  Y.  Supp.  746,  18  N.  Y.  Crim.  Rep.  454,  holding  under  statute,  where 
in  order  to  constitute  conspiracy  some  act  must  be  done  to  constitute  conspiracy, 
the  conspiracy  is  not  merged  in  the  executed  crime. 

Cited  in  notes  in  3  A.  S.  R.  491,  on  merger  of  conspiracy  with  the  crime 
to  commit  which  the  conspiracy  was  formed;  5  A.  S.  R.  901,  on  merger  of  crimes 
of  equal  degree;  5  A.  S.  R.  900,  on  merger  of  conspiracy  in  felony. 
—  Averments  of  names  of  co-conspirators. 

Cited  in  People  v.  Richards,  67  Cal.  412,  56  A.  R.  716,  7  Pac.  828,  holding  in 
a  prosecution  for  conspiracy,  one  conspirator  may  be  separately  informed  against, 
tried  and  convicted,  and  naming  the  co-conspirator  does  not  render  the  informa* 
tion  bad;  United  States  v.  Miller,  3  Hughes,  553,  Fed.  Cas.  No.  15,774,  holding 
if  an  indictment  upon  §  6440  of  Revised  statutes  of  United  States  charges  con- 
spiracy by  two  or  more  persons  but  is  an  indictment  of  only  one,  it  is  good  on 
demurrer;  State  y.  Gardner,  84  N.  C.  732,  on  question  of  one  man  being  in- 
dicted for  conspiracy  together  with  others  unknown;  Cohen  v.  United  States, 
85  C.  C.  A.  113,  157  Fed.  651,  on  effect  of  failure  to  prosecute  all  of  the  con- 
spirators. 
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Safflclency  of  indictment. 

Cited  in  reference  note  in  34  A.  D.  121,  on  what  caption  of  indictment  should 
show. 

Cited  in  note  in  3  A.  S.  R.  481,  on  general  averments  in  indictment  for  con- 
spiracy. 
Admissibility  asralnst  co-conspirators  of  acts  of  conspirator. 

Cited  in  Matthews  v.  Shankland,  25  Misc.  604,  56  N.  Y.  Supp.  123,  holding 
proof  of  acts  of  each  conspirator  admissible  against  all  the  parties  to  the  con- 
spiracy. 
Conspiracy  as  crime. 

Cited  in  Scott  v.  Eldridge  154  Mass.  25,  12  L.R.A.  379,  27  N.  E.  677,  holding 
conspiracy  to  commit  an  abortion  not  a  felony  at  common  law. 

Cited  in  reference  notes  in  41  A.  D.  84,  on  indictable  acts  of  conspiracy; 
27  A.  D.  376,  on  what  acts  of  conspiracy  are  indictable. 

"When  statute  of  limitations  begins  to  run  against  prosecution  for  con- 
spiracy. 

Cited  in  United  States  v.  Bradford,  148  Fed.  413,  holding  that  because  an 
overt  act  is  necessary  under  statutes  of  United  States,  the  statute  does  not  begin 
to  run  against  prosecution  until  commission  of  such  overt  act;  Ware  v.  United 
States,  12  L.R.A.(N.S.)  1063,  84  C.  C.  A.  603,  154  Fed.  677,  holding  where  con- 
spiracy has  been  formed  and  an  overt  act  has  been  done  in  execution  of  it  more 
than  three  years  before  filing  of  an  indictment,  a  prosecution  for  that  con- 
spiracy and  overt  act  is  barred;  Perot's  Appeal,  35  Phila.  Leg.  Int.  91,  85  Pa. 
482,  holding  overt  acts  committed  in  pursuance  of  conspiracy  do  not  extend 
time  within  which  prosecution  for  conspiracy  must  be  instituted;  Lorenz  v. 
United  Stetes,  24  App.  D.  C.  337;  United  States  v.  Greene,  116  Fed.  343,— holding 
when  conspiracy  is  continuous  in  operation  and  overt  acts  have  been  committed 
thereunder  within  period  of  stateifce,  the  prosecution  is  not  barred;  United  States 
V.  Greene,  14  N.  Y.  Crim.  Rep.  499,  100  Fed.  941,  as  to  when  statute  begins  to 
run  against  prosecution  for  conspiracy. 
Principal  and  accessory. 

Cited  in  Carlisle  v.  State,  31  Tex.  Crim.  Rep.  637,  21  S.  W.  358,  on  question 
of  diiference  between  principal  and  accessory. 
—  Necessity  of  first  trying  principal. 

Cited  in  Powers  v.  Com.  110  Ky.  386,  53  L.R.A.  246,  61  S.  W.  736  (dis- 
senting opinion),  as  to  the  necessity  thereof;  People  v.  O^Connell,  60  Hun,  109, 
14  N.  Y.  Supp.  485;  Pierson  v.  People,  79  N.  Y.  424,  35  A.  R.  524  (affirming  18 
Hun,  239), — on  question  of  accessory  waiving  necessity  of  principal  being  tried 
first  by  going  to  trial. 

21  AM.  DEC.  155,  THAIiliHIMER  v.  BRINCKERHOFF,  4  WEND.  894. 
Admissions  by  agent  against  principal. 

Cited  in  Campbell  v.  Hastings,  29  Ark.  512;  Converse  v.  Blumrich,  14  Mich. 
108,  90  A.  D.  230;  Coyle  v.  Baltimore  &  O.  R.  Co.  11  W.  Va.  94,— holding  admis- 
sion, not  a  part  of  res  gestw,  inadmissible;  Byers  v.  Fowler,  14  Ark.  86,  holding 
same  of  prior  or  subsequent  declarations  or  acts;  Truesdell  v.  Chumar,  75  Hun, 
416,  27  N.  Y.  Supp.  87,  holding  same  of  admission  of  president,  of  corporation; 
Bowen  v.  National  Bank,  11  Hun,  226,  holding  same  of  declarations  of  cashier 
several  months  after  a  deposit;  Franklin  Bank  v.  Steward,  37  Me.  519,  hohling 
same  of  declaration  by  cashier  to  surety  after  pay  day;  Decker  v.  Sexton,  19  Misc. 
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59,  43  N.  Y.  Supp.  167,  holding  admissions  of  ither  general  or  special  agent  at 
subsequent  time,  inadmissible;  Haven  v.  Brown,  7  Me.  421,  22  A.  D.  208,  holding 
same  of  declarations  of  general  agent  to  stranger  as  to  closed  contract;  Woods 
V.  Clark,  24  Pick.  36,  holding  declarations  pending  and  as  a  part  of  negotiations 
for  sale,  competent;  Butterfield  v.  Blanchard,  2  Code  Rep.  31,  holding  contra  as 
to  declarations  after  completion  of  sale;  White  v.  Miller,  71  N.  Y.  118,  27  A.  R. 
13;  Horner  v.  Fellows,  1  Dougl.  (Mich.)  515, — holding  same  of  later  admission  of 
defect  in  article  sold;  Latham  v.  Pledger,  11  Tex.  439,  holding  declarations,  not 
made  at  time  of  purchase  of  goods,  inadmissible;  Stewart  v.  Wells,  6  Barb.  79, 
holding  declarations  of  deputy  within  scope  of  authority  and  while  process  is  in 
course  of  execution,  binding  on  sheriff;  Koltz  v.  Butler,  56  Miss.  333,  on  admissi- 
bility of  acts  or  admissions  forming  a  part  of  res  gestw;  Stone  v.  Poland,  58 
Hun,  21,  11  N.  Y.  Supp.  498  (dissenting  opinion),  on  inadmissibility  of  declara- 
tions of  highway  commissioner  on  day  after  accident  as  to  notice  of  defect; 
Bristol  Knife  Co.  v.  First  Nat  Bank,  41  Conn.  421,  19  A.  R.  517  (dissenting  opin- 
ion),  on  competency  of  acts  or  declarations  done  pending,  in  pursuance,  and  with- 
in apparent  scope  of  agency. 

Cited  in  reference  notes  in  23  A.  D.  522;  13  A.  S.  R.  22, — on  admissions  ot 
agent  as  evidence  against  principal;  41  A.  D.  487,  on  admissibility  against 
principal  of  declarations  of  agent;  95  A.  D.  73,  on  admissibility  of  agent's  declara- 
tions as  part  of  rea  gestoe;  39  A.  D.  656,  on  declarations  after  transaction  to 
which  agency  extends  as  evidence  against  principal. 

Cited  in  note  in  53  A.  D.  775,  on  necessity  that  agent's  declarations  be  part  ot 
res  gestcB  to  bind  principal. 
^  By  agents  or  servants  of  carriers. 

Cited  in  Strong  v.  Union  Transfer  &,  S.  Co.  11  Misc.  430,  32  N.  Y.  Supp.  124, 
holding  admission  as  to  delivery  of  trunk  nine  months  after  time  in  question,  in- 
admissible; Baltimore  &  0.  R.  Co.  y.  Christie,  5  W.  Va.  325,  holding  same  of 
admissions  of  clerk  after  loss  of  trunk  with  which  he  was  not  connected;  Luby 
V.  Hudson  River  R.  Co.  17  N.  Y.  131,  holding  same  of  declarations  of  horse-car 
driver  after  accident;  Moore  v.  Chicago,  St.  L.  &  N.  0.  R.  Co.  59  Miss.  243,  hold- 
ing admission  of  conductor,  subsequent  to  occurrence,  that  he  kicked  passenger 
from  train,  not  binding  on  company;  Michigan  C.  R.  Co.  y.  Gougar,  55  111.  503; 
Chicago  B.  &  Q.  R.  Co.  y,  Lee,  60  111.  501 ;  Wheeler  y.  New  York  &  H.  R.  Co.  24 
'Barb.  414, — holding  declarations  of  engineer  after  injury,  inadmissible;  Innis  v. 
The  Senator,  1  Cal.  459,  54  A.  D.  305,  inadmissiblity  of  declarations  of  master  of 
ship  after  accident. 

Acts  of  agent  chargeable  against  principal. 

Cited  in  Mount  Morris  Electric  Light  Co.  v.  United  States  Horse  &  C.  Show 
Soc.  9  Misc.  180,  29  N.  Y.  Supp.  584,  holding  ew  parte  verification  of  claim  in 
insolvency  proceeding  in  one  state  inadmissible  as  admission  by  agent  in  action 
on  contract  in  another;  Runk  v.  Ten  Eyck,  24  N.  J.  L.  756,  holding  act  of  sur- 
veyor after  employment  ceased  and  outside  of  it,  not  binding;  Nowack  v.  Metro- 
politan Street  R.  Co.  54  App.  Div.  302,  66  N.  Y.  Supp.  533,  holding  proof  that 
subordinate  agent  of  corporation  attempted  to  suborn  a  witness  incompetent 
without  proof  of  his  authority;  Buffalo  Loan,  Trust  &,  S.  D.  Co.  y.  Knighti 
Templar  &  M.  Mut.  Aid  Asso.  126  N.  Y.  450,  22  A.  S.  R.  839,  27  N.  E.  942,  hold- 
ing prejudicial  certificate  by  guardian  of  infant  beneficiary,  not  required  b/ 
policy,  not  binding. 
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21  AM.  DEC.   168,  GAY  v.  BALLOU,  4  WEND.  403. 
Rights  and  duties  of  stepfather. 

Cited  in  Brush  v.  Blaochard,  18  ill.  46,  denying  liability  to  child  for  its  services 
where  the  relation  of  parent  and  child  existed;  Williams  v.  Hutchinson,  5  Barb. 
122,  holding  same  in  absence  of  an  express  promise;  McCormick  Estate,  18 
Phila.  60,  43  Phila.  Leg.  Int.  140,  1  Pa.  Co.  Ct.  517,  sustaining  right  to  com- 
pensation for  maintenance,  where  such  was  the  understanding;  Whitehead  v.  St. 
Louis,  I.  M.  &  S.  R.  Co.  22  Mo.  App.  60,  holding  right  to  services  coextensive  with 
expenses  incurred  in  the  maintenance  of  the  child;  Bartley  v.  Richtmyer,  4  N.  Y. 
38,  53  A.  D.  338,  holding  seduction  of  stepchild,  not  actionable  by  father; 
McGoon  v.  Irvin,  1  Pinney  (Wis.)  626,  44  A.  D.  409,  holding  natural  father  who 
was  entitled  to  custody  of  children  liable  for  support  by  stepfather  without  ob- 
jection. 

Cited  in  reference  note  in  57  A.  D.  593,  on  liability  for  stepchild's  support. 

Cited  in  notes  in  53  A.  D.  306,  on  rights  and  liabilities  of  stepfathers;  53  A. 
D.  346,  on  stepparents'  right  to  compensation  for  support,  etc.,  of  stepchildren. 
—  Of  father. 

Cited  in  reference  note  in  44  A.  D.  715,  on  father's  liability  for  maintenance  of 
child. 

liiability  of  infant  for  necessaries. 

Cited  in  Trainer  v.  Trumbull,  141  Mass.  527,  6  N.  E.  761,  holding  liability  not 
dependent  on  express  promise  of  payment;  Murphy  v.  Holmes,  87  App.  Div.  366, 
84  N.  Y.  Supp.  806,  denying  liability  where  necessaries  were  furnished  under  con- 
tract with  parent  or  guardian;  Crafts  v.  Carr,  24  R.  I.  397,  96  A.  S.  R.  721,  60 
L.R.A.  128,  53  Atl.  275,  holding  implied  promise  will  sustain  liability  for  neces- 
sary legal  services. 

Cited  in  reference  note  in  24  A.  D.  359,  on  infant's  liability  for  necessaries. 

Cited  in  notes  in  18  A.  S.  R.  646,  on  infant's  implied  contracts  for  necessaries; 
6  L.R.A.  176,  on  liability  of  infant  for  necessaries  supplied. 

Cited  as  overruled  in  Sharp  v.  Cropsey,  11  Barb.  224,  denying  liability  of  child 
for  its  maintenance  in  absence  of  express  promise,  where  relation  of  parent  and 
child  existed. 

What  are  necessaries. 

Cited  in  reference  note  in  40  A.  D.  625,  as  to  what  are  necessaries. 
Necessity  of  ratification  of  Infant's  contract. 

Cited  in  Wilcox  v.  Roath,  12  Conn.  550 ;  Benham  v.  Bishop,  9  Conn.  330,  23  A. 
D.  358, — holding  express  promise  after  reaching  majority  necessary  to  ratify  a 
note;  Millard  v.  Hewlett,  19  Wend.  301,  holding  same  as  to  an  usurious  loan  by  an 
infant. 
Sufficiency  of  ratification  of  voidable  contract. 

Cited  in  Bank  of  Silver  Creek  v.  Browning,  16  Abb.  Pr.  272,  holding  explicit 
acknowledgment  of  debt  after  reaching  majority  insufficient  unless  evidence  shows 
new  promise;  Fetrow  v.  Wiseman,  40  Ind.  148,  holding  express  promise  after 
reaching  majority  with  notice  of  nonliability,  necessary  to  ratify  contract  of 
suretyship;  Hatch  v.  Hatch,  60  Vt.  160,  13  Atl.  791,  holding  acts  and  declara- 
tion with  notice  after  reaching  majority  may  furnish  evidence  of  ratification  of 
a  debt. 

Distinguished  in  Bronson  v.  Wiman,  10  Barb.  406,  holding  fraudulent  contract 
affirmable  by  an  adult  without  an  express  promise. 
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Admissions  daring  Infancy. 

Cited  in  Ackerman  v.  Runyon,  1  Hilt.  169,  8  Abb.  Pr.  Ill,  holdiDg  admiMioro 
as  to  money  received  competent  on  question  as  to  sum  loaned. 
Rights  of  infants. 

Cited  in  Turner  y.  Esselman,  15  Ala.  690,  construing  an  insolvency  act  aa 
withholding  from  discharge,  debts  or  obligations  for  benefit  of  infants. 

21  AM.  DEC.  161,  SHELDON  ▼.  SKINNER,  4  WEND.  525. 
Duty  to  tender  payments  due  in  specific  articles. 

Cited  in  Counsel  v.  Ulture  Min.  Co.  5  Daly,  74,  holding  demand  unnecessary 
before  suit  for  wages  payable  in  gold  ''bullion." 

Distinguished  in  Moore  v.  Hudson  River  R.  Co.  12  Barb.  156,  holding  under- 
taking to  pay  contractors  in  depreciated  stocks,  not  an  agreement  to  pay  in 
specific  property  so  as  to  require  tender. 
Tender  of  chattels. 

Cited  in  Lamb  v.  Lathrop,  13  Wend.  95,  27  A.  D.  174,  holding  plea  that  specific 
articles  due  on  a  certain  day  were  tendered,  need  not  aver  continued  readiness  to 
deliver. 

Cited  in  reference  notes  in  27  A.  D.  178,  as  to  when  tender  of  personalty  is 
valid;  26  A.  D.  546,  on  time  and  place  of  tender  of  specific  articles. 

Cited  in  notes  in  77  A.  D.  481,  on  tender  of  goods,  chattels,  etc.;  77  A.  D.  479, on 
place  of  tender. 
Effect  of  tender  on  original  obligation. 

Cited  in  Mitchell  v.  Roberts,  5  McCrary,  425,  17  Fed.  776,  holding  it  does  not 
discharge  a  debt  payable  in  money,  though  otherwise  if  payable  in  specific  chat- 
tels; Games  v.  Manning,  2  G.  Greene,  251,  holding  it  discharges  debt  payable  in 
specific  articles  and  passes  right  of  property  to  the  creditor. 

Cited  in  reference  note  in  26  A.  D.  546,  on  effect  of  tender. 

Cited  in  notes  in  77  A.  D.  489,  on  effect  of  tender  and  refusal  of  chattels; 
77  A.  D.  488,  on  effect  of  tender  as  payment  and  discharge. 
Effect  of  rejected  tender  to  create  bailment. 

Cited  in  Smith  v.  Sherwood,  2  Tex.  460,  holding  liailment  created  by  refusal  of 
offer  to  deliver  com  due  imder  contract;  Des  Arts  v.  Leggett,  16  N.  Y.  582,  hold- 
ing tender  of  third  person's  note  pursuant  to  contract  makes  the  tenderer  a  bailee 
for  the  other  party;  Brooklyn  Bank  v.  De  Grauw,  23  Wend.  342,  35  A.  D.  569, 
on  creation  of  bailment  by  tender  and  refusal  of  payment,  due  in  chattels. 

Creation  of  cotenancy. 

Cited  in  Lettis  v.  Homing,  67  Hun,  627,  22  N.  Y.  Supp.  565,  on  cotenancy  be- 
tween owner  and  occupant  of  farm  on  shares. 

Cited  in  reference  notes  in  67  A.  S.  R.  659,  as  to  when  cotenancy  exists;  62 
A.  D.  180,  on  tenancy  in  common  in  hogs. 
Severance  of  cotenancy  In  chattels. 

Cited  in  Benedict  v.  Howard,  31   Barb.  569,  holding  tenancy  in  common  in 
mill  and  machinery  therein  destroyed  by  removal  of  everything  except  frame  to 
another  town ;  Leonard  v.  Scarborough,  2  Ga.  73,  holding  it  not  destroyed  by  sale 
on  execution  of  one's  interest. 
liiability  of  cotenants  to  each  other. 

Cited  in  Herrin  v.  Eaton,  13  Me.  193,  29  A.  D.  499,  holding  one  cotenant,  re- 
ceiving chattel  as  carrier,  liable  for  negligence  or  carelessness  resulting  in  its  de> 
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stnictlon;  Fobes  y.  Shattuck,  22  Barb.  568,  holding  one  cotenant,  harvesting  and 
dividing  ripe  crop  without  consent  of  other,  not  suable  in  conversion. 

Cited  in  reference  notes  in  24  A.  D.  36;  52  A.  D.  77, — on  trover  against  co- 
tenant;  24  A.  D.  164,  as  to  when  tenant  in  common  may  maintain  trover  against 
cotenant;  27  A.  D.  574,  on  destruction  of  common  chattel  by  cotenant  as  con- 
version. 

Cited  in  notes  in  29  A.  D.  484,  on  trespass  by  one  cotenant  against  another; 
12  luRJi.  262,  on  liability  of  tenant  in  common  in  action  of  trover  on  destruction 
of  the  property;  5  E.  R.  C.  631,  on  liability  of  part  owner  navigating  vessel  to 
his  co-owners. 

Distinguished  in  Williams  v.  Hays,  143  N.  Y.  442,  42  A.  S.  R.  743,  26  L.R.A. 
153,  38  N.  E.  449,  holding  co-owner  in  exclusive  possession  and  control  of  vessel 
pursuant  to  contract,  liable  for  negligence  resulting  in  loss. 

21  AM.  DEC.  166,  PACKARD  v.  GETMAN,  4  WEND.  618. 
Conversion  by  refusal  or  failure  to  deliver. 

Cited  in  Sager  v.  Blain,  44  N.  Y.  445,  holding  proof  of  conversion  or  refusal  to 
deliver  essential  in  trover;  Boiling  v.  Kirby,  90  Ala.  215,  24  A.  S.  R.  789,  7  So. 
914,  holding  positive,  tortious  act  and  not  mere  nonfeasance  or  neglect  of  legal 
duty,  essential  to  conversion;  Wamsley  v.  Atlas  S.  S.  Co.  37  App.  Div.  553,  56 
N.  Y.  Supp.  284,  holding  refusal  to  deliver  on  rightful  demand  is  conversion  of 
goods  in  possession. 

Cited  in  note  in  24  A.  S.  R.  808,  on  negligence  or  nonfeasance  as  supporting 
charge  of  conversion. 
~Ii06s  of  bailed  chattels  as  conversion. 

Cited  in  Simmons  v.  Sikes,  24  N.  C.  (Ired.  L.)  98,  holding  bailee  not  liable  in 
trover  unless  he  was  an  agent  in  destruction  or  wrongful  conversion;  Alabama 
&  T.  Rivers  R.  Co.  v.  Kidd,  35  Ala.  209,  holding  warehouseman  not  liable  in 
trover  for  loss  or  theft  of  goods,  though  otherwise  in  case  of  a  delivery  by  mistake; 
Central  R.  &  Bkg.  Co.  v.  Lampley,  76  Ala.  357,  52  A.  R.  334,  holding  railroad, 
carrying  mail  as  a  bailee  for  hire,  not  liable  in  trover  for  loss  or  theft  of  letter 
by  negligence;  Dearboum  v.  Union  Nat.  Bank,  58  Me.  273,  holding  bank  not 
liable  in  trover  for  loss  or  theft  of  bonds  on  deposit;  Sternberg  v.  Schein,  63  App. 
Div.  417,  71  N.  Y.  Supp.  511,  holding  conversion  not  maintainable  for  article  sold 
on  instalment  plan  and  stolen  before  default  and  refusal  to  deliver;  McMorris  v. 
Simpson,  21  Wend.  610,  on  inability  to  maintain  trover  for  omission  of  agent 
resulting  in  loss  of  property;  Ferrera  v.  Parke,  19  Or.  141,  23  Pac.  883  (dis- 
senting opinion),  on  nonliability  of  a  bailee  in  trover  for  loss  or  theft;  Croze  v. 
St.  Mary's  Canal  Mineral  Land  Co.  143  Mich.  514,  114  A.  S.  R.  677,  107  N.  W. 
92,  holding  mortgagee  not  liable  in  conversion  tot  unreasonable  delay  or  negli- 
gence in  sale  of  property. 

—  lioss  by  innkeepers  and  carriers. 

Cited  in  Wamsley  v.  Atlas  S.  S.  Co.  168  N.  Y.  533,  85  A.  S.  R.  699,  61  N.  E. 
896,  holding  carrier  not  liable  as  a  general  rule  in  conversion  for  mere  non- 
feasance, though  it  may  amount  to  negligence;  Hallenbake  v.  Fish,  8  Wend.  517, 
24  A.  D.  88,  holding  innkeeper  not  liable  in  trover  without  proof  of  actual  con- 
version; Needles  v.  Howard,  1  E.  D.  Smith,  54,  on  whether  an  innkeeper  is  liable 
in  trover  or  replevin  for  loss  of  a  guest's  goods;  People  ex  rel.  Burroughs  v. 
Willett,  26  Barb.  78,  holding  innkeeper's  customary  liability  for  loss  of  baggage 
sounds  in  tort. 
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Cited  in  notes  in  85  A.  S.  R.  704;  2  L.R.A.  80, — on  conversion  by  carrier;  24 
A.  S.  R.  815,  816,  as  to  when  carrier  is  guilty  of  conversion. 
lilablllty  of  carrier. 

Cited  in  Scovill  v.  Griffith,  12  N.  Y.  509,  holding  omission  to  deliver  within 
reasonable  time  does  not  necessarily  create  liability  for  value  of  property. 
lilability  of  bailee  for  delivery  to  wrong  person. 

Cited  in  Esmay  v.  Fanning,  5  How.  Pr.  228,  9  Barb.  176,  holding  bailee,  de- 
livering carriage  to  an  unauthorized  person,  liable  in  trover;  Morris  v.  ThiriJ 
Ave.  R.  Co.  1  Daly,  202,  23  How.  Pr.  45,  holding  street  railway  exercising  ordi- 
nary care  not  liable  for  delivery  to  wrong  person  of  article  found  in  one  of  itd 
cars. 

Cited  in  notes  in  37  L.R.A.  178,  on  delivery  to  impostor  by  carrier;  24  A.  D. 
157,  on  liability  of  warehouseman  for  delivery  of  goods  to  third  person  by  mis- 
take or  negligence. 

21  AM.  DEC.  168,  CALKING  v.  BALDWIN,  4  WEND.  667. 
Necessity  of  payment  before  appropriation  for  public  use. 

Cited  in  Smith  v.  Helmer,  7  Barb.  416,  holding  it  unnecessary  in  act  allowing 
appropriation  for  highways  provided  provision  is  made  for  compensation. 

Cited  in  reference  note  in  34  A.  D.  194,  on  compensation  for  damages  occasioned 
by  act  authorized  by  private  statute. 

Cited  in  note  in  42  L.  ed.  U.  S.  272,  on  compensation  for  laying  out  highway. 

Distinguished  in  Dusenbury  v.  Mutual  U.  Teleg.  Co.  64  How.  Pr.  206,  11  Abb. 
N.  C.  440,  holding  it  necessary  under  act  authorizing  telegraph  company  to  stretch 
wire  over  lands  and  highways. 
Remedies  to  enforce  rights  created  by  statute. 

Cited  in  Lowry'v.  Inman,  37  How.  Pr.  153,  6  Abb.  Pr.  N.  S.  394,  holding  that 
if  statute  created  a  shareholder's  liability,  it  must  be  enforced  in  manner  pre- 
scribed. 

Cited  in  reference  note  in  54  A.  D.  607,  on  effect  upon  common-law  remedy,  of 
statute  giving  special  remedy. 

Cited  in  notes  in  15  A.  D.  464;  48  A.  D.  73, — on  cumulative  remedies. 
—  Statutory  remedy  as  exclusive. 

Cited  in  Heiser  v.  New  York,  29  Hun,  446;  Johnston  v.  Louisville,  11  Bush, 
627, — holding  the  providing  of  an  adequate  remedy  in  a  statute  creating  a  new 
right  impliedly  excludes  all  others;  Rheinstrom  v.  Green,  7  Legal  Gaz.  254,  4 
Luzerne  Leg.  Reg.  219,  holding  remedies  cumulative  where  statute  giving  remedy 
does  not  expressly  exclude  common-law  remedy;  Troy  v.  Cheshire  R.  Co.  23  N.  H. 
83,  55  A.  D.  177,  holding  partial  statutory  remedy  for  authorized  acts  not  ex- 
clusive of  common-law  action  as  to  residue;  Davidson  v.  New  York,  27  How.  Pr. 
342,  2  Robt.  230,  holding  remedy  provided  in  statute  creating  liability  on  citf 
for  destruction  of  property  by  rioters,  exclusive;  Sowle  Mfg.  Co.  v.  Bernard,  100 
Ky.  658,  39  S.  W.  239,  holding  statutory  right  of  debtor  to  discharge  from  arrest  in 
civil  action  enforceable  only  in  the  prescribed  manner;  Tallant  v.  Burlington  Gas- 
light Co.  36  Iowa,  262,  holding  statutory  remedy  on  bond  for  wrongful  suing  out 
of  attachment  exclusive  in  absence  of  proof  of  malice;  Camden  ▼.  Allen,  26  N.  J. 
L.  398,  holding  debt  not  maintainable  for  taxes  under  statute  providing  another 
remedy;  State  v.  Bittinger,  55  Mo.  596,  holding  statute  providing  for  creation  oi 
fund  for  asylum  and  a  remedy  both  civil  and  criminal  for  its  abuse,  bars  an  iii< 
dictment  for  embezzlement. 
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Cited  in  reference  notes  in  28  A.  D.  527,  on  cumulative  nature  of  statutes  af- 
firmative of  common  law ;  63  A.  D.  1 13,  on  exclusive  nature  of  statutory  remedy 
for  impairment  of  statutory  right. 

Cited  in  note  in  1  £.  R.  C.  685,  on  statutory  remedy  as  superseding  common- 
law  remedy. 

Distinguished  in  Smith  v.  Albany,  7  Lans.   14,  holding  defense  of  invalidity 
permissible  under  statute  prohibiting  contracts  between  city  and  alderman  and 
providing  for  avoidance  at  instance  of  city. 
«  «— Exclnsiveness  of  statutory  proceedings  in  eminent  domain. 

Cited  in  Fuller  v.  Edings,  11  Rich.  L.  239,  holding  remedy  afforded  by  statute 
authorizing  the  taking  of  land  for  a  public  wharf,  exclusive;  Moffitt  v.  Medsker 
Draining  Asso.  48  Ind.  107,  holding  same  of  remedy  by  statute  allowing  ap- 
propriation of  land  for  a  drainage  system;  Heiser  v.  New  York,  104  N.  Y.  68,  9 
N.  E.  866,  holding  same  of  remedy  afforded  by  statute  allowing  city  to  change 
grade  of  street;  Smith  v.  Tripp,  14  R.  I.  112,  holding  same  of  remedy  afforded  by 
statute  allowing  appropriation  of  land  for  waterworks  in  absence  of  express  agree- 
ment; Brown  v.  Beatty,  34  Miss.  227;  Henniker  v.  Contoocook  Valley  R.  Co.  29  N. 
H.  146;  Sams  v.  Port  Royal  &  A.  R.  Co.  15  L.  C.  484;  Mason  v.  Kennebec  &  P. 
R.  Co.  31  Me.  216, — holding  statutory  remedy  to  recover  damages  for  building 
railroad  on  land,  exclusive;  Baker  v.  Hannibal  &  St.  J.  R.  Co.  36  Mo.  543,  hold- 
ing same  of  statutory  remedy  to  recover  damages  for  taking  of  materials  from 
land  by  railroad;  Kimble  v.  White  Water  Valley  Canal  Co.  1  Ind.  285,  Smith 
(Ind.)  93,  holding  same  of  remedy  afforded  by  statute  allowing  appropriation  of 
land  for  purposes  of  canal;  Farnham  v.  Delaware  &  H.  Canal  Co.  61  Pa.  265, 
holding  same  upon  enlargement  of  canal  as  well  as  at  first  taking;  Selden  v. 
Delaware  &  H.  Canal  Co.  29  N.  Y.  634,  on  exclusiveness  of  remedy  provided  in 
charter,  though  lands  were  taken  without  plaintiff's  consent;  Baldwin  v.  Calkins, 
10  Wend.  167,  on  exclusiveness  of  remedy  offered  by  public  statute  allowing  erec- 
tion of  dam  and  overflow  of  lands. 

Cited  in  notes  in  5  L.R.A.  183,  on  exclusiveness  of  statutory  remedy  of  owner 
for  land  taken  for  public  use;  53  A.  D.  215,  as  to  whether  injured  party  is  con- 
fined to  statutory  remedy  for  damages  for  taking  of  his  property. 

Distinguished  in  Denslow  v.  New  Haven  &  N.  Co.  16  Conn.  98,  holding  remedy 
afforded  by  statute  authorizing  obstruction  of  private  river,  not  exclusive; 
Daniels  v.  Chicago  &  N.  W.  R.  Co.  35  Iowa,  129,  14  A.  R.  490,  holding  statutory 
remedy  for  assessment  of  damages  not  exclusive  of  ejectment  if  property  is  taken 
without  tender  of  compensation. 
Acts  done  under  public  license. 

Cited  in  Harris  v.  Thompson,  9  Barb.  350,  on  validity  of  acts,  otherwise  a 
nuisance,  when  done  under  legislative  license. 

Cited  in  note  in  59  L.R.A.  829,  on  legislative  authority  to  dam  back  water  of 
stream  for  improvement  of  navigation. 

<3ommon-law  remedy  for  recovery  of  value  of  property  taken  for  public 
use. 

Cited  in  Sinnickson  v.  Johnson,  17  N.  J.  L.  129,  34  A.  D.  184,  holding  action 
for  damages  maintainable  for  overflow  of  land  under  statute  authorizing  erection 
of  dam  and  failing  to  provide  remedy;  Hooker  v.  New  Haven  &  N.  Co.  15  Conn. 
312,  holding  appropriation  actionable  in  trespass  in  absence  of  remedy  afforded 
by  charter;  Trenton  Water  Power  Co.  v.  Raff,  36  N.  J.  L.  335,  holding  failure  to 
make  compensation  under  act  allowing  interference  with  private  property  allows 
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redress  by  damages  or  injunction ;  Moore  v.  Ewbanks,  66  S.  C.  374,  44  S.  E.  971». 
holding  claim  and  delivery  maintainable  for  liqaor  seized  under  dispensary  lav 
failing  to  provide  a  remedy. 
~  Effect  of  failure  to  follow  statutory  procedure. 

Cited  in  Seeley  v.  Amsterdam,  64  Ap.  Div.  9,  66  N.  Y.  Supp.  221  (modifying^ 
31  Misc.  123,  64  N.  Y.  Supp.  1036),  holding  exclusive  statutory  method  inapplica- 
ble where  water  commissioners  took  property  in  disregard  of  the  statute;  Hays 
V.  Texas  &  P.  R.  Co.  62  Tex.  397,  holding  statutory  remedy  for  assessment  of 
damages  docs  not  prevent  trespass  to  try  title  where  railroad  failed  to  follow  pro-^ 
visions  of  statute. 

21  AM.  DEO.  172,  STARBUCK  ▼.  MURRAY,  5  WEND.   148. 
Faith  and  credit  given  to  judgments  of  other  states. 

Cited  in  Rape  v.  Heaton,  9  Wis.  328,  76  A.  D.  269;  Wood  v.  Watkinson,  17 
Conn.  500,  44  A.  D.  562, — refusing  to  recognize  such  a  judgment  where  record 
showed  lack  of  personal  jurisdiction;  Kittredge  v.  Emerson,  15  N.  H.  227,  holding 
judgment  binding  though  erroneous  if  jurisdiction  existed;  Re  Bniyn,  17  Misc. 
481,  41  N.  Y.  Supp.  414,  holding  divorce  decree  against  nonresident  upon  ap- 
pearance,  not  subject  to  collateral  attack;  Starbuck  v.  Starbuck,  62  App.  Div.  437, 
71  N.  Y.  Supp.  104,  holding  divorce  decree  based  on  personal  service  of  husband 
outside  state  where  rendered,  not  binding;  Holcomb  v.  Phelps,  16  Conn.  127,  hold- 
ing decree  appointing  administrator  binding  everywhere  provided  court  had  juris- 
diction; National  Exch.  Bank  v.  Wiley,  3  Neb.  (Unof.)  716,  92  N.  W.  682,  holding 
it  permissible  to  contradict  record  and  show  lack  of  a  "day  in  court;"  Bimeler 
V.  Dawson,  5  111.  636,  39  A.  D.  430,  holding  it  permissible  to  show  fraud  or  lack 
of  jurisdiction,  either  of  person  or  subject-matter,  the  judgment  being  in  per- 
sonam; Welch  V.  Sykes,  8  111.  197,  44  A.  D.  689,  holding  it  permissible  to  admit 
the  existence  of  record  and  plead  fraud  or  lack  of  jurisdiction  either  of  person  or 
subject-matter,  the  judgment  being  in  personam. 

Cited  in  reference  notes  in  35  A.  D.  155,  on  full  faith  and  credit  due  judgments 
of  sister  states;  48  A.  D.  589,  on  judgments  of  sister  state;  11  A.  R.  439,  on  con- 
clusiveness of  foreign  judgment. 

Cited  in  notes  in  15  A.  D.  378,  on  conclusiveness  of  judgment  of  other  state; 
2  A.  D.  44;  25  A.  D.  322;  44  A.  D.  343;  26  A.  R.  28,  30,— on  effect  given  to  judg- 
ments of  other  states. 

—  In  action  on  Judgment. 

Cited  in  Shumway  v.  Stillman,  6  Wend.  447,  holding  it  equally  as  conclusive 
as  in  state  where  rendered  if  record  recites  due  service  or  appearance  and  is  not 
proved  false;  Pelton  v.  Platner,  13  Ohio,  209,  42  A.  D.  197,  holding  such  judg- 
ments whether  in  rem  or  in  personam  have  same  effect  as  where  rendered; 
Westerwelt  v.  Lewis,  2  McLean,  511,  Fed.  Cas.  No.  17,446,  holding  record  of  such 
a  judgment,  when  duly  authenticated,  imports  absolute  verity  to  same  extent  a> 
in  state  where  rendered;  Haggerty  v.  Amory,  7  Allen,  458,  holding  discharge  in 
bankruptcy  available  as  a  defense  in  state  rendering  judgment  may  also  be  pleaded 
in  suit  on  judgment  in  another  state. 

—  As  to  Jurisdictional  facts. 

Cited  in  Long  v.  Long,  1  Hill,  597 ;  Thompson  v.  Whitman,  31  Phila.  Leg.  Int. 
157,  6  Legal  Gaz.  177;  Rathbone  v.  Terry,  1  R.  I.  73;  Gleason  v.  Dodd,  4  Met 
333, — holding  it  permissible  to  show  lack  of  jurisdiction  of  person';  Pritcbett  v. 
Jehu,  3  Harr.  (Del.)  517;  Moulin  v.  Trenton  Mut.  Life  A  F.  Ins.  Co.  24  N.  J.  L. 
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222, — ht'lding  it  permissible  to  show  lack  of  service  or  nonappearance;  Vischer  v. 
Vischer,  12  Barb.  640,  holding  want  of  personal  jurisdiction  in  divorce  decree  may 
be  shown;  Brown  v.  Nichols,  9  Abb.  Pr.  N.  S.  1,  on  right  to  prove  nonservice  of 
process  or  that  appearance  by  attorney  was  unauthorized;  Eaton  v.  Pennywit, 
25  Ark.  144;  Prichard  v.  Sigafus,  103  App.  Div.  535,  93  N.  Y.  Supp.  162,— hold- 
ing it  permissible  to  show  that  appearance  by  attorney  was  unauthorized;  Har- 
shey  V.  Blackmarr,  20  Iowa,  161,  89  A.  D.  520,  on  right  to  contradict  authority  of 
attorney  who  entered  an  appearance;  Dobson  v.  Pearce,  1  Duer,  142,  10  N.  Y. 
Leg.  Obs.  170  (dissenting  opinion),  on  inability  to  prove  that  judgment  was 
fraudulent;  Litchfield's  Appeal,  28  Conn.  127,  73  A.  D.  662,  holding  it  permissible 
for  administrator  of  judgment  debtor  to  show  lack  of  jurisdiction  by  reason  of 
insanity  of  his  intestate ;  Weller  Mfg.  Co.  v.  Eaton,  81  Mo.  App.  667,  holding  it  per- 
missible to  show  death  of  party  before  the  judgment  was  rendered;  Davis  v.  Head- 
ley,  22  N.  J.  Eq.  115,  holding  it  permissible  to  show  that  judgment  in  suit  related 
to  lands  outside  jurisdiction  where  rendered. 

Cited  in  reference  notes  in  41  A.  S.  R.  879,  on  right  to  inquire  into  jurisdiction 
of  sister  state  to  render  judgment;  36  A.  D.  334,  on  attack  on  judgment  for  want 
of  jurisdiction;  66  A.  D.  704,  on  right  to  attack  foreign  judgments  by  inquiring 
into  jurisdiction  of  court  and  its  power  over  parties  and  things  in  controversy. 

Cited  in  notes  in  7  A.  R.  136,  on  foreign  judgment  where  jurisdiction  was  ob- 
tained by  fraud;  76  A.  D.  149,  as  to  whether  foreign  judgment  on  unauthorized 
appearance  by  att^/ZAcy  is  void,  voidable,  or  conclusive;  21  L.R.A.  857,858,859,  on 
effect  of  judgment  of  foreign  country  or  sister  state  obtained  on  unauthorized  ap- 
pearance by  attorney. 

Distinguished  in  Kinnier  v.  Kinnier,  45  N.  Y.  636,  6  A.  R.  132,  holding  divorce 
decree  not  impeachable  for  lack  of  bona  fide  residence  in  action  to  annul  subse- 
quent marriage;  Uentz  v.  Ward,  1  Cin.  Sup.  Rep.  387,  holding  return  of  sheriff 
to  summons  not  subject  to  collateral  attack;  Cox  v.  Boyce,  152  Mo.  576,  76  A.  S. 
R.  483,  64  S.  W.  467,  holding  appointment  of  guardian  cannot  be  collaterally 
attacked  for  nonresidence  of  minor  unless  it  is  shown  on  face  of  the  record; 
Doe  ex  dem.  Haine  v.  Smith,  Smith  (Ind.)  381,  holding  judgments  of  domestic 
courts  of  record  with  jurisdiction  of  subject-matter  not  impeachable  collaterally 
for  lack  of  personal  jurisdiction. 
—  Contradiction  of  recitals  of  Jurisdiction. 

Cited  in  Greenzweig  v.  Strelinger,  103  Cal.  278,  37  Pac.  398;  Pollard  v.  Bald- 
win, 22  Iowa,  328, — holding  it  permissible  to  contradict  recital  as  to  service  of 
defendant;  Pritchett  v.  Clark,  3  Harr.  (Del.)  241,  holding  it  permissible  to 
contradict  recitals  as  to  jurisdiction  of  parties  or  subject-matter;  Bowler  v. 
Huston,  30  Gratt.  266,  32  A.  R.  673;  Kahn  v.  Lesser,  28  Abb.  N.  C.  77;  Wilson  v. 
Bank  of  Mount  Pleasant,  6  Leigh,  570;  Norwood  v.  Cobb,  24  Tex.  551, — holding 
same  as  to  recitals  as  to  service  and  appearance  by  attorney§  Thompson  v.  Whit- 
man, 18  Wall.  457,  21  L.  ed.  897,  holding  same  of  recitals  as  to  jurisdiction  in 
proceeding  in  rem;  Re  James,  99  Cal.  374,  37  A.  S.  R.  60,  33  Pac.  1122;  Leith  v. 
Leith,  39  N.  H.  20;  Hoffman  v.  Hoffman,  46  N.  Y.  30,  7  A.  R.  299;  Jones  v. 
Jones,  108  N.  Y.  416,  2  A.  S.  R.  447,  15  N.  E.  707,— holding  same  of  recitals  as  to 
jurisdiction  in  divorce  decree;  Re  Culp,  2  Cal.  App.  70,  S3  Pac.  89,  holding  same 
of  recital  of  due  service  in  divorce  decree;  Kerr  v.  Kerr,  41  N.  Y.  272;  Bradshaw 
Y.  Heath,  13  Wend.  407, — holding  same  of  recitals  as  to  appearance  in  record  of 
divorce  decree;  Litowich  v.  Litowich,  19  Kan.  461,  27  A.  R.  145,  holding  same  of 
recitals  as  to  personal  jurisdiction  in  divorce  decree;  Marx  v.  Fore,  57  Mo.  69, 
11  A.  R.  432,  holding  it  permissible  to  show  want  of  jurisdiction  and  fraudulent 
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simulated  appearance,  in  equity;  Baltzell  v.  Nosier,  1  Iowa,  588,  63  A.  D.  466» 
holding  it  permissible  to  deny  authority  of  attorney  who  appeared  and  confessed 
judgment  under  a  warrant;  Howard  v.  Smith,  42  How.  Pr.  300,  1  Jones  &,  S.  124,. 
holding  recital  of  appearance  by  attorney  prima  facie  evidence  of  the  fact,  though 
subject  to  rebuttal;  Wilson  v.  Jackson,  10  Mo.  329,  holding  it  prima  facie  evi 
dence  of  jurisdiction  of  person,  where  writ  was  returned  "executed,"  though  in  an 
informal  manner. 

Disapproved  in  Wilcox  v.  Kassick,  2  Mich.  165,  holding  it  not  permissible  to 
contradict  record  recitals  as  to  facts  showing  personal  jurisdiction;  May  v. 
Jameson,  11  Ark.  308,  holding  recital  as  to  personal  service  and  appearance  not 
contradictable  by  parol. 

—  Burden  of  proof  of  falsity  of  recitals. 

Cited  in  Henderson  v.  Staniford,  105  Mass.  504,  7  A.  R.  551,  holding  burden  of 
proving  want  of  jurisdiction  on  party  attacking  judgment. 
Effect  of  ''full  faith  and  credit*'  clause. 

Cited  in  Wilbur  v.  Abbot,  60  N.  H.  40,  holding  it  does  not  require  the 
recognition  of  a  sister  state  judgment  contrary  to  the  laws  where  enforcement 
is  sought;  Mahurin  v.  Bickford,  6  N.  H.  567,  holding  since  judgment  of  justices 
of  peace  are  not  within  the  clause,  that  they  must  be  authenticated  same  as  a 
foreign  judgment. 
Conclusiveness  of  foreign  Judgment  in  collateral  action. 

Cited  in  Monroe  v.  Douglas,  4  Sandf.  Ch.  126,  holding  judgment  in  rem  upon 
regular  proceedings  and  notice  to  parties  interested,  binding  in  other  countries; 
St.  Sure  V.  Lindsfelt,  82  Wis.  346,  33  A.  S.  R.  50,  19  L.R.A.  515,  52  N.  W.  308, 
holding  divorce  decree  shown  to  be  without  jurisdiction  not  binding  in  controversy 
as  to  letters  of  administration. 

Cited  in  reference  note  in  57  A.  D.  574,  on  collateral  attacks  on  judgments. 

—  Of  foreign  Judgment  in  suit  thereon. 

Cited  in  Shepard  v.  Wright,  35  Hun,  444  (affirming  59  How.  Pr.  512),  holding 
it  permissible  to  show  want  of  jurisdiction  either  as  to  person  or  subject-matter; 
Noyes  v.  Butler,  6  Barb.  613,  holding  lack  of  recitals  showing  jurisdiction  or  proof 
of  their  falsity  renders  judgment  a  nullity;  Hilton  v.  Guyot,  159  U.  S.  113,  40 
L.  ed.  95,  16  Sup.  Ct.  Rep.  139,  holding  judgment  for  debt  in  country,  not  recog- 
nizing our  judgments  as  conclusive,  only  prima  facie  evidence,  though  there  was 
jurisdiction. 

—  Judgment  of  United  States  court  in  suit  thereon  in  state  court. 

Cited  in  McCauley  v.  Hargroves,  48  Ga.  50,  15  A.  R.  600,  holding  return  of  mar- 
shal without  formal  venue  impeachable  where  record  showed  no  appearance;  Gard- 
ner V.  Tyler,  25  How.  Pr.  215,  18  Abb.  Pr.  17,  holding  it  permissible  to  prove  lack 
of  personal  jurisdiction  in  judgment  in  rem. 

—  Judgment  of  state  court  in  suit  thereon  In  United  States  court. 
Cited  in  First  Nat  Bank  v.  Cunningham,  48  Fed.  510,  holding  it  permissible  to 

show  fraud  and  lack  of  jurisdiction;  Tenney  v.  Townsend,  9  Blatchf.  274,  Fed. 
Cas.  No.  13,832,  holding  averment  of  personal  jurisdiction,  unnecessary  where 
judgment  in  suit  was  rendered  by  a  court  of  general  jurisdiction. 

Distingufshed  in  Logansport  Gaslight  &  Coke  Co.  v.  Knowles,  2  Dill.  421,  Fed. 
Cas.  No.  8,467,  holding  recitals  of  jurisdiction  conclusive  when  incapable  of 
contradiction  in  state  where  made. 

Disapproved  in  Lincoln  v.  Tower,  2  McLean,  473,  Fed.  Cas.  No.  8,355,  holding 
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recitals  in  record  as  to  service  of  process  or  appearance  of  defendant  not  deniable 

by  plea. 

Conclusiveness  of  record  In  greneral. 

Cited  in  King  v.  Robinson,  33  Me.  114,  64  A.  D.  614,  holding  nothing  which 
contradicts  record  can  be  assigned  for  error;  Carleton  v.    )arcy,  14  Jones  &  8. 
484,  holding  it  permissible  to  attack  jurisdiction  of  condemnation  proceedings 
under  which  defendant  in  ejectment  claimed  title. 
—  As  dependent  on  jurisdiction. 

Referred  to  as  a  leading  case  in  Newcomb  v.  Newcomb,  13  Bush,  644,  26  A.  R. 
222,  holding  general  rule  of  nonimpeachment  of  domestic  judgment  collaterally 
inapplicable  to  divorce  decree  against  insane  wife  without  right  to  appeal,  vacation 
or  new  trial. 

Cited  in  Pollard  v.  Wegener,  13  Wis.  670,  holding  divorce  decree  reciting  facts 
showing  lack  of  jurisdiction  not  recognizable  even  in  a  collateral  action ;  Tarleton 
v.  Cox,  46  Miss.  430,  holding  judgment  of  revival  and  dismissal  at  instance  of 
other  party,  not  available  for  any  purpose  where  record  showed  lack  of  personal 
jurisdiction;  Hauswirth  v.  Sullivan,  6  Mont.  203,  9  Pac.  798,  holding  lack  of 
personal  jurisdiction  can  be  shown  in  action  in  equity  to  set  aside  a  judgment. 
Impeacliment  of  Jurisdiction. 

Cited  in  Hard  v.  Shipman,  6  Barb.  621,  holding  transcript  of  justice's  docket 
conclusive  in  suit  on  his  judgment  provided  there  was  jurisdiction  of  person  and 
subject-matter;  Harrington  v.  People,  6  Barb.  610,  holding  jurisdiction  in  pro- 
ceedings to  lay  out  highway  collaterally  impeachable;  Mulligan  v.  Smith,  59  Cal. 
206,  holding  certificate  by  mayor  as  to  sufficiency  of  petition  for  improvements 
contradictable  in  ejectment  by  purchaser  under  the  proceedings;  Atchison  v. 
Rosalip,  4  Chand.  (Wis.)  12,  3  Pinney  (Wis.)  288,  holding  want  of  jurisdiction 
in  justice  may  be  shown  in  ?ollateral  action,  not  withstanding  docketing  of  judg- 
ment in  record  of  district  court;  Baldwin  v.  Kimmel,  1  Robt.  109,  16  Abb.  Pr.  353, 
holding  it  permissible  in  suit  on  judgment  in  same  court  for  defendant  to  show 
that  he  was  not  served;  Sears  v.  Terry,  26  Conn.  273,  on  the  right  to  impeach  a 
record  for  jurisdictional  defect. 
Impeachment  of  recitals  of  jurisdictions. 

Cited  in  Oakley  v.  Aspinwall,  4  N.  Y.  513,  holding  judgment  reciting  "due 
notice"  contradictable  upon  motion  to  vacate;  Newcomb  v.  Dewey,  27  Iowa,  381, 
holding  record  recital  as  to  due  service  contradicted  in  direct  proceeding  in 
same  court  to  set  aside  judgment;  MuUins  v.  Rieger,  169  Mo.  621,  92  A.  S.  R.  661, 
70  S.  W.  4,  holding  same  as  to  a  record  recital  as  to  appearance;  Atkins  v^ 
Atkins,  9  Neb.  191,  2  N.  W.  466,  holding  same  as  to  recital  of  due  notice  of  peti- 
tion in  divorce  proceedings;  Wright  v.  Douglass,  10  Barb.  97,  holding  same  where 
there  was  no  trial  of  the  issue  on  jurisdiction ;  Potter  v.  Merchants*  Bank,  28  N. 
Y.  641,  86  A.  D.  273,  holding  recital  of  jurisdictional  fact  in  an  order  appointing 
receiver  is  prima  facie  evidence  in  collateral  action;  Reinach  v.  Atlantic  &  G.  W. 
R.  Co.  58  Fed.  33,  holding  recital  in  foreclosure  decree  that  a  committee  of  bond- 
holders had  authority  in  the  premises,  not  impeachable;  Ferguson  v.  Crawford,  70 
N.  Y.  263,  26  A.  R.  689,  holding  foreclosure  of  judgment  roll  reciting  service  and 
appearance  of  defendant,  contradictable  in  action  by  him  to  foreclose  junior  mort- 
gage; Mastin  v.  Gray,  19  Kan.  458,  27  A.  R.  149,  holding  return  as  to  service 
contradictable  in  collateral  ejectment  for  real  estate  sold  under  execution  upon 
the  judgment  rendered;  Adams  v.  Saratoga  &  W.  R.  Co.  10  N.  Y.  328,  holding 
record    recitals    as    to   jurisdiction    in    condemnation    proceedings   contradictable 
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in  ejectment  by  owner;  Smalley  v.  Lightall,  37  Mich.  348,  holding  it  permissible 
to  contradict  justice's  docket  as  to  personal  service,  in  replevin  for  property 
seized  on  his  execution;  Russell  v.  Lewis,  3  Or.  380,  holding  regular  order  of 
probate  court  reciting  necessary  facts  to  authorize  sale,  prima  facie  evidence  of 
.  jurisdiction  in  collateral  action,  though  subject  to  rebuttal;  Bolton  v.  Jacks,  6 
Robt.  166,  holding  recitals  as  to  jurisdictional  tacts  in  surrogates  decree  admit- 
ting will  to  probate,  contradictable  in  collateral  action;  Gould  v.  Glass,  19  Br.rb. 
179,  holding  jurisdiction  of  highway  commissioners  in  laying  out  of  road  contra- 
dictable in  action  by  them  to  recover  penalty;  Owens  v.  Ranstead,  22  111.  161, 
holding  it  permissible  in  equity  to  contradict  return  of  officer  to  summons  in 
suit  at  law;  Re  McKibben,  Fed.  Cas.  No.  8,859,  on  parol  contradiction  of  record 
recitals  as  to  jurisdiction  of  parties  or  subject-matter  in  collateral  action ;  Jordan 
T.  Chicago  &  N.  W.  R.  Co.  126  Wis.  681,  110  A.  S.  R.  865,  1  L.R^.(N.S.)  885, 
104  N.  W.  803,  4  A  &  E.  Ann.  Cas.  1113,  on  right  in  collateral  action  to  investi- 
gate jurisdiction  of  county  court  appointing  administrator;  Hunt  v.  Ellison,  32 
Ala.  173,  on  recital  that  "parties  came"  in  chancery  decree  as  prima  facie  evi- 
dence in  collateral  action,  as  to  jurisdiction  of  resident  defendant  not  served. 

Distinguished  in  Pendleton  v.  Weed,  17  N.  Y.  72,  where  there  was  a  mere 
irregularity  and  not  a  defect  of  jurisdiction. 

Explained  in  O'Connor  v.  Felix,  87  Hun.  179, 33  N.  Y.  Supp.  1074,  holding  judg- 
ment of  court  of  general  jurisdiction  not  impeachable  in  collateral  action  as  a 
general  rule  for  nonservice  or  lack  of  appearance. 

Criticized  in  Wandling  v.  Straw,  25  W.  Va.  692,  holding  recital  of  "appearance 
by  attorney"  by  a  court  of  record  cannot  be  shown  to  have  been  unauthorized,  in 
a  collateral  action. 
Jurisdiction  as  to  nonresidents. 

Cited  in  Savin  v.  Bond,  57  Ind.  228,  holding  personal  jurisdiction  acquired  by 
service  within  jurisdiction;  Middlebrooks  v.  Springfield  F.  Ins.  Co.  14  Conn.  301, 
holding  foreign  corporation  with  resident  stockholders  not  liable  to  suit  in 
personam  at  common  law;  Whittier  v.  Wendell,  7  N.  H.  257,  holding  judgment 
without  service  or  appearance  does  not  bar  action  on  original  demand  at  residence 
of  debtor;  Sumner  v.  Marcy,  3  Woodb.  &  M.  105,  Fed.  Cas.  No.  13,609;  Burnham 
V.  Webster,  1  Woodb.  &  M.  172,  Fed.  Cas.  No.  2,179, — on  nullity  of  such  a  judg- 
ment without  personal  notice  or  appearance  of  record;  Mervin  v.  Kumbel,  23 
Wend.  293,  holding  one  of  two  joint  debtors,  not  notified  or  served,  cannot  be  held 
on  the  judgment  recovered  without  evidence  other  than  the  judgment  against 
plea  of  nul  ticl  record. 

—  Judgment  on  foreign  attachment  or  in  rem. 

Cited  in  Darrach  v.  Wilson,  2  Miles  (Pa.)   116,  holding  debt  not  maintainable 
upon  judgment  against  a  defendant  in  foreign  attachment  without  notice ;  Do  Witt 
V.  Burnett,  3  Barb.  89,  holding  sister  state  judgment  against  ship  to  which  owner 
was  not  a  party  not  evidence  in  personal  action  for  damages. 
Mode  of  pleading  invalidity  of  Judgment. 

Cited  in  Brown  v.  Balde,  3  Lans.  283,  holding  it  necessary  to  set  forth  the  facts 
specially  in  a  collateral  attack  on  judgment  of  domestic  court  of  record. 

—  In  suit  on  foreign  Judgment. 

Cited  in  Hindeman  v.  Mackall,  3  G.  Greene,  170,  holding  want  of  jurisdiction 
or  fraud  may  be  shown  under  a  plea  of  nil  debet  to  such  judgment;  Boston  India 
Rubber  Factory  v.  Hoit,  14  Vt.  92,  on  whether  a  plea  under  nul  iiel  record 
can  be  interposed  to  debt  on  a  sister  state  judgment;  Sammis  v.  Wightman.  31 
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Fla.  10,  12  So.  526,  holding  plea  of  want  of  jurisdiction  in  sister  state  court  to 
render  judgment  in  suit  must  negative  every  fact  which  might  sustain  the  juris- 
diction; Hoffheimer  v.  Stiefel,  17  Misc.  236,  30  N.  Y.  Supp.  714;  Rice  v.  Contant, 
38  App.  Div.  543,  56  N.  Y.  Supp.  351, — holding  want  of  jurisdiction  in  sister  state 
court  to  render  judgment  sued  on  must  be  specially  pleaded;  Hill  v.  Mendenhall, 
21  Wall.  453,  22  L.  ed.  616,  holding  nul  tiel  record  improper  plea  in  Federal 
court  in  action  on  state  judgment  falsely  reciting  appearance  by  attorney;  Ben- 
nett V.  Morley,  10  Ohio,  100,  holding  same  as  to  record  recital  as  to  service; 
Kinnier  v.  Kinnier,  45  N.  Y.  535,  6  A.  R.  132,  holding  allegation  that  judgment 
of  another  state  is  void  by  its  laws,  a  conclusion  of  law;  Holbrook  v.  Murray,  5 
Wend.  161,  holding  plea  that  defendant  was  not  served  with  process  and  had  not 
notice  of  pendency  or  prosecution  of  suit,  sufficient;  Mackay  v.  Grordon,  34  N.  J. 
L.  286,  holding  plea  that  party  "was  not  summoned  to  appear  and  answer  in 
said  court,  and  did  not  appear"  and  "was  not  within  jurisdiction,''  bad. 
Necessity  of  notice  to  confer  jurisdiction. 

Cited  in  Flint  River  S.  B.  Co.  v.  Foster,  5  Ga.  194,  48  A.  D.  248,  holding  notice, 
actual  or  constructive,  essential  to  a  valid  judgment  in  absence  of  positive  law; 
Wright  V.  Douglass,  3  Barb.  554,  holding  attachment  of  trust  property  of  foreign 
corporation  invalid  without  statutory  notice  to  trustee;  Harris  v.  Hardeman,  14 
How.  334,  14  L.  ed.  444,  holding  default,  based  on  improper  service  of  capias 
will  be  set  aside  on  motion;  Martin  v.  Central  Vermont  R.  Co.  50  Hun,  347,  3 
N.  Y.  Supp.  82,  on  hearing  or  opportunity  to  be  heard  as  an  element  in  due  process 
of  law. 

Cited  in  notes  in  48  A.  D.  270,  on  necessity  of  notice  in  judicial  proceedings;  50 
A.  S.  R.  737,  on  obtaining  jurisdiction  over  new  parties. 
Waiver  of  defect  of  Jurisdiction. 

Cited  in  State  v.  Richmond,  26  N.  H.  232,  holding  exceptions  to  judgment  by 
court  with  jurisdiction  of  subject-matter  but  not  of  the  person,  waivable. 
Effect  of  appearing. 

Cited  in  Campbell  v.  Wilson,  6  Tex.  379,  holding  appearance  and  answer  on 
merits  waives  objection  to  nonresidence  of  parties;  Smith  v.  Jackson,  1  N.  Y. 
Supp.  13,  holding  mere  interloper  appearing  cannot  authorize  trial  and  judgment 
against  defaulting  defendant  served  and  sued  in  his  proper  name. 
Presumption  as  to  Jurisdiction. 

Cited  in  Chemung  Canal  Bank  v.  Judson,  8  N.  Y.  254,  holding  jurisdiction  of 
United  States  district  court,  though  not  shown  by  judgment,  presumed  in  col- 
lateral proceedings ;  Pringle  v.  Woolworth,  90  N.  Y.  502,  holding  courts  of  common 
pleas  of  sister  states  presumed  to  be  of  general  jurisdiction. 
Judgment  as  merger  of  defenses. 

Cited  in  Stembergh  v.  Schoolcraft,  2  Barb.  153,  holding  it  not  permissible  in 
action  on  judgment  to  show  defenses  existing  anterior  to  its  recovery. 
Vacation  of  Judgment  because  of  unauthorised  appearance  for  nonresi- 
dent. 

Cited  in  Vilas  v.  Plattsburgh  &  M.  R.  Co.  (Vilas  v.  Butler),  123  N.  Y.  440,  20 
A.  S.  R.  771,  9  L.R.A.  844,  26  N.  E.  941,  19  N.  Y.  Civ.  Proc.  Rep.  333,  26  Abb.  N. 
C.  100,  holding  remedy  by  motion  in  the  absence  of  special  circumstances 
necessitating  a  resort  to  equity;  NorliDger  v,  De  Mier,  54  Hun,  276,  7  N.  Y.  Supp. 
463,  18  N.  Y.  Civ.  Proc.  Rep.  47,  holding  such  an  appearance  for  nonresident 
special  partners  by  direction  of  general  partner  will  be  set  aside  on  motion. 
Am.  Dec.  Vol.  III.— 64. 
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Verity  of  records  and  recitals. 

Cited  in  Herring  v.  Lee,  22  W.  Va.  661,  holding  it  permissible  to  show  that  re- 
cording of  deed  was  unauthorized  and  record  not  one  in  law;  Morse  v.  United 
States,  29  App.  D.  C.  433,  holding  recital  in  bond  of  due  appointment  of  trustees 
to  sell  real  estate  not  conclusive  of  such  fact  when  directly  in  issue. 

21  AM.  DEC.  181,  SAVACOOL  v.  BOUGHTON,  5  WEND.   170. 

Liabllty  of  officer  for  acts  done  under  process  of  court. 

Cited  in  Re  Anderson,  94  Fed.  487,  holding  United  States  Marshal  not  protected 
in  executing  writ  outside  his  district;  Coats  v.  Darby,  2  N.  Y.  517,  on  protection 
of  officer  by  execution. 

Cited  in  reference  notes  in  21  A.  D.  217;  60  A.  D.  146;  28  A.  S.  R.  441;  60  A. 
S.  R.  387;  82  A.  S.  R.  948;  95  A.  S.  R.  157,— on  protection  of  process  to  officer 
serving  same;  63  A.  D.  202;  57  A.  D.  81, — as  to  when  officer  is  protected  by  pro- 
cess; 22  A.  D.  650;  23  A.  D.  333,  396,  698;  24  A.  D.  116,  117,  121,  324;  26  A-  D. 
679;  27  A.  D.  126,  699;  28  A.  D.  44;  29  A.  D.  510;  30  A.  D.  129,  491 ;  31  A.  D. 
166,  667;  34  A.  D.  228;  51  A.  D.  231;  62  A.  D.  332;  65  A.  D.  94;  86  A.  D.  291;  13 
A.  S.  R.  525;  25  A.  S.  R.  256;  57  A.  S.  R.  740;  74  A.  S.  R.  27,— on  justification 
of  officers  under  process;  41  A.  S.  R.  104;  56  A.  S.  R.  741,— on  process  as  justifi- 
cation to  sheriffs;  43  A.  D.  765,  on  justification  for  acts  of  officer  under  void 
process;  46  A.  D.  253,  on  officer  not  protected  by  process  not  fair  on  face. 

Cited  in  notes  in  19  A.  D.  492,  on  liability  of  officer  executing  warrant,  of  ar- 
rest; 61  L.R.A.  200,  on  liability  of  officer  for  making  an  arrest  under  warrant  in 
case  where  court  has  no  jurisdiction;  51  L.R.A.  198,  on  liability  of  officer  for 
making  an  arrest  under  invalid  or  void  warrant;  61  A.  D.  409,  as  to  when  process 
is  justification  for  acts  done  under  it;  26  A.  D.  41,  on  necessity  that  defect  in 
judgment  or  process  be  such  as  to  render  proceeding  void  to  prevent  its  protecting 
officer;  30  A.  R.  750,  on  effect  of  administration  on  estate  of  living  person. 
— \llien  process  is  valid  on  its  face. 

Cited  in  Horan  v.  Wahrenberger,  9  Tex.  313,  68  A.  D.  146,  on  protection  of 
officers  enforcing  process  omder  a  void  judgment;  Brown  v.  State,  109  Ala.  70,  20 
So.  103,  holding  officer  should  look  alone  to  warrant  for  his  authority;  Cleveland 
V.  Rogers,  6  Wend.  438,  on  justification  by  process  fair  on  its  face. 

Cited  in  reference  notes  in  43  A.  D.  765,  on  process  r^ular  on  face  as  justifi- 
cation of  acts  of  officer  under  it;  96  A.  S.  R.  820,  on  protection  of  ministerial 
officer  obeying  mandate  of  process  fair  upon  its  face. 

Cited  in  notes  in  40  A.  D.  60,  on  process  valid  on  its  face  as  protection  to 
officer  serving  it;   20  A.  D.  688,  on  protection  to  justice  acting  on  papers  ap- 
parently sufficient. 
—  Fair  process  from  inferior  courts. 

Cited  in  Jennings  v.  Thompson,  54  N.  J.  L.  55,  22  Atl.  1008,  holding  in  courts  ol 
both  general  and  limited  jurisdiction,  officer  justifies  under  writ  and  not  upon 
irregularity  of  proceeding  under  which  writ  was  issued;  Imbert  v.  Hallock,  23 
How.  Pr.  456 ;  State  v.  McNally,  34  Me.  221,  66  A.  D.  650,— holding  process  through 
voidable  for  irregularity  or  mistake,  is  a  protection  to  the  officer  who  serves  it  if 
the  magistrate,  by  whom  it  was  issued,  had  jurisdiction  of  the  subject-matter; 
Weeks  v.  Ellis,  2  Barb.  320,  holding  overseers  protected  in  executing  regular 
warrant  from  a  de  facto  magistrate. 
» Warrants  of  arrest  fair  on  face. 

Referred  to  as  leading  case  in  Smith  v.  Warden,  4  Hun,  787,  holding  officei 
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protected  under  warrant,  showing  case  within  jurisdiction  of  justice  but  not  re- 
citing a  legal  offense. 

Cited  in  Ortman  v.  Greeman,  4  Mich.  291;  Atwood  v.  Atwater,  43  Neb.  147,  61 
N.  W.  674;  Henry  v.  Lowell,  16  Barb.  268, — holding  oflScer  protected  in  arrest 
without  evidence  other  than  process  of  court,  fair  on  its  face;  Hutchin.^on  v. 
Brand,  6  How.  Pr.  73;  Stete  v.  McNally,  34  Me.  210,  56  A.  D.  650,— holding  of- 
ficer protected  and  bound  to  execute  warrant  regular  on  its  face  where  court  had 
jurisdiction  of  subject-matter;  State  v.  Williams,  45  Or.  314,  67  L.R.A.  166,  77 
Pac.  965,  on  protection  of  officer  executing  warrant  fair  on  its  face  and  from  com- 
petent authority;  French  v.  Willet,  4  Bosw.  649,  holding  sheriff  bound  to  proceed 
under  execution  against  debtor's  body,  regular  on  its  face,  provided  there  was 
jurisdiction;  State  v.  Weed,  21  N.  H.  262,  63  A.  D.  188,  holding  officer  protected 
by  warrant  fair  on  its  face  and  issued  by  magistrate  with  jurisdiction,  though 
foundation  of  complaint  was  baseless;  Douglass  v.  Stahl,  71  Ark.  236,  72  S.  W. 
568,  protecting  otlicer  arresting  wrong  person  pursuant  to  description  in  warrant 
fair  on  its  face;  Carpenter  v.  "Willet,  1  Keyes,  510,  on  justification  of  officer 
by  execution  against  person  fair  on  its  face. 

Cited  in  note  in  61  L.R.A.  193,  194,  on  liability  of  officer  for  making  an  arrest 
under  warrant  or  writ  valid  on  its  face. 
«  Executions  and  attachments  fair  on  face. 

Referred  to  as  leading  case  in  Young  v.  Stone,  33  App.  Div.  261,  63  N.  Y.  Supp. 
656,  holding  sherifT  protected  by  writ  notwithstanding  secret  agreement  between 
execution  creditor  and  buyer  of  property  levied  on. 

Cited  in  Munis  v.  Herrera,  1  N.  M.  362,  holding  officer  liable  for  serving  writ 
signed  only  by  himself  and  citing  annotation  also  on  this  point;  Van  Camp  v. 
Searle,  79  Hun,  134,  29  N.  Y.  Supp.  757,  24  N.  Y.  Civ.  Proc.  Rep.  16,  holding  sher- 
iff justified  in  proceeding  under  execution  regular  on  its  face;  Bovee  v.  King,  11 
Hun,  250,  holding  valid  judgment  and  execution  a  perfect  protection  to  of- 
ficers making  levy;  Whitmarsh  v.  Angle,  3  Code  Rep.  53;  Camp  v.  Moseley,  2 
Fla.  171, — holding  execution  from  court  of  general  jurisdiction,  showing  juris- 
diction of  subject-matter  on  its  face,  protects  oflicer  without  proof  of  a  judg- 
ment; Bodine  v.  Thurwachter,  34  Hun,  6,  on  same  question;  Barr  v.  Boyles, 
96  Pa.  31,  10  W.  N.  C.  253,  11  Pittsb.  L.  J.  N.  S.  121;  Shaw  v.  Davis,  55 
Barb.  389, — holding  seizure  under  execution,  justifiable  by  constable  without 
proof  of  a  judgment;  Gall  v.  Fryberger,  75  Ind.  98,  holding  officer  protected 
by  execution,  regular  on  its  face  and  reciting  judgment  rendered  in  court 
having  jurisdiction;  Shepherd  v.  Nabors,  6  Ala.  631,  holding  where  sheriff 
justifies  seizure  of  property  imder  a  fieri  facias,  he  need  not  allege  that  a  judg- 
ment was  rendered  in  the  case  although  the  production  of  the  judgment  may  be- 
come necessary  where  plaintiff  proves  his  title  is  paramount  to  the  lien  of  the 
execution;  Hill  v.  Haynes,  54  N.  Y.  153,  holding  sheriff  justified  in  levying  and 
holding  property  under  execution  not  appearing  to  be  void  on  its  face;  Hoath  v. 
Halfhill,  106  Iowa,  131,  76  N.  W.  522;  Merchant  v.  Bothwell,  60  Mo.  App.  341; 
Averett  v.  Thompson,  15  Ala.  678, — holding  officer  protected  under  execution 
regular  on  its  face  where  court  which  rendered  judgment  had  jurisdiction  of 
subject-matter;  Coon  v.  Congden,  12  Wend.  496,  holding  officer  protected  regard- 
less of  justice's  jurisdiction  in  the  particular  case;  Orr  v.  Box,  22  Minn.  485, 
holding  it  sufficient  if  there  was  jurisdiction  of  the  subject-matter  though  none 
had  been  acquired  of  the  person;  Bergin  ▼.  Hay  ward,  102  Mass.  414,  holding  same 
where  impropar  notice  was  given  to  garnishee;   Barnes  y.  Barber,  6  111.  401; 
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Parker  ▼.  Smith,  6  111.  411, — holding  same  of  process  of  inferior  court  showing 
jurisdiction  of  subject-matter  and  not  apparently  lacking  jurisdiction  of  person; 
Norcross  y.  Nunan,  61  Cal.  640,  holding  irregularities  do  not  prevent  justification 
under  execution  valid  on  its  face  though  from  an  inferior  court;  Boren  v.  M'Gehee, 
6  Port.  (Ala.)  432,  31  A.  D.  695,  on  justification  of  sheriff  executing  fieri  facias 
on  judgment,  satisfied  in  fact  but  not  of  record;  Lewis  v.  Palmer,  6  Wend.  367, 
where  a  former  execution  had  been  satisfied;  Parker  y.  Walrod,  16  Wend.  514,  30 
A.  D.  124,  holding  officer  protected  in  bona  fide  execution  of  erroneous  attach- 
ment, regular  on  its  face  and  from  a  court  with  jurisdiction  of  subject-matter; 
Winchester  v.  Everett,  80  Me.  635,  6  A.  S.  R.  228,  1  L.R.A.  425,  15  AU.  696,  on 
protection  of  officer  by  execution  regular  on  its  face  and  from  court  with  juris- 
diction of  subject-matter  and  parties;  Melbum  v.  Oilman,  11  Mo.  64,  holding 
ministerial  officer  is  not  liable  in  trespass  for  executing  writ  issued  under  judg- 
ment of  court  having  jurisdiction  of  persons  and  subject-matter,  although  judg- 
ment be  erroneous;  Hoose  v.  Sherrill,  16  Wend.  33,  on  question  of  protection  af- 
forded to  magistrate  and  officers  by  execution  issued  by  court  having  jurisdiction; 
Sanders  v.  Rains,  10  Mo.  770,  on  nonliability  of  officer  proceeding  under  execu- 
tion not  showing  want  of  jurisdiction  on  its  face ;  Brown  v.  Thomas,  26  Miss.  335, 
on  justification  of  officer  under  execution  not  specifying  a  return  day;  People  v. 
Cooper,  13  Wend.  379,  holding  officer  protected  by  attachment  writ  regular  on 
face  and  within  general  jurisdiction  of  the  magistrate,  though  there  was  no  juris- 
diction in  the  particular  case;  Brickman  v.  Ross,  67  Cal.  601,  8  Pac  316,  hold- 
ing attachment  regular  on  face  and  from  court  with  jurisdiction  of  subject- 
matter,  a  prima  facie  justification  of  officer  for  levying  on  property  in  possession 
of  defendant  therein,  in  action  for  possession  by  the  true  owner ;  Fulton  y.  Heaton, 
1  Barb.  552,  holding  same  of  attachment  regular  on  its  face  and  within  jurisdic- 
tion of  justice  though  based  on  a  defective  affidavit;  Bogert  v.  Phelps,  14  Wis. 
89,  holding  officer  without  knowledge  of  irregularities  protected  by  attachment 
regular  on  its  face  and  from  court  of  competent  jurisdiction;  Wilson  y.  Sawyer, 
37  Ala.  631,  holding  sheriff  not  entitled  to  commissions  for  execution  of  process 
regular  on  its  face,  but  issued  on  a  void  judgment,  although  the  statute  protects 
him  in  the  execution  of  such  process. 

Distinguished  in  Howard  v.  Clark,  43  Mo.  344,  holding  officer  liable  where 
though  the  writ  justified  the  levy  he  proceeded  irregularly  to  decide  between  con- 
flicting claims;  Pryne  v.  Westfall,  3  Barb.  496,  holding  officer  suing  in  trespass 
for  goods  levied  on  execution  but  not  reduced  to  actual  possession  must  show 
judgment  as  well  as  execution;  Earl  y.  Camp,  16  Wend.  562,  holding  attaching 
officer  suing  party  for  taking  goods  out  of  his  possession,  must  show  not  only  ap- 
parent regularity  but  a  valid  affidavit. 
—  Possessory  writs  fair  on  face. 

Cited  in  Foster  v.  Pettibone,  20  Barb.  350,  holding  officer  taking  goods  from 
possession  of  defendant  by  writ  of  replevin,  not  liable  in  trespass  to  true  owner; 
Bullis  v.  Montgomery,  50  N.  Y.  352,  holding  judicial  requisition  protects  sheriff 
in  taking  property  from  actual  possession  of  defendant  though  his  title  had 
been  transferred;  Allen  v.  Corlew,  10  Kan.  70,  holding  officer  protected  by  writ 
of  restitution  regular  on  its  face  from  court  with  jurisdiction  of  tubject-matter, 
though  plaintiff  must  show  a  valid  judgment;  Olmstead  y.  Thompson,  91  Ala. 
130,  8  So.  755,  holding  same  of  similar  writ  from  limited  court  having  juris- 
diction of  subject-matter;  Field  v.  Parker,  4  Hun,  342,  luMing  officer  proteeted 
unless  want  of  jurisdiction  in  particular  case  was  shown  on  its  face;  Beaeh  v. 
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Botsford,  1  Dougl.   (Mich.)    199,  40  A.  D.  45,  holding  officer  cannot  defend  re 
plevin  for  property  seized  by  process  regular  on  its  face  but  defective  in  fact. 
—  Process  Told  on  face. 

Referred  to  as  leading  case  in  BuUymore  y.  Cooper,  2  Lans.  71,  holding  sheriff 
not  justified  in  his  charging  debtor  under  an  order  void  on  its  face. 

Cited  in  Bowler  v.  Eldredge,  18  Conn.  1,  holding  attachment  void  on  its  face,  no 
protection  even  if  from  a  court  of  general  jurisdiction;  Barrett  v.  Crane,  16  Vt. 
246,  holding  where  court  of  limited  jurisdiction  exceeds  its  powers,  not  having  ju- 
risdiction of  subject-matter  or  person  of  defendant,  its  warrant  is  not  protection  to 
officer  executing  same;  Fisher  v.  McGirr,  I  Gray,  1,  61  A.  D.  381,  holding  officer 
cannot  justify  under  process  issued  pursuant  to  an  unconstitutional  law ;  Kidd  v. 
Reynolds,  20  Tex.  Civ.  App.  355,  50  S.  W.  600,  same  and  citing  annotation  on  this 
point;  Patrick  v.  Solinger,  9  Daly,  149,  holding  officer  executing  attachment  void 
on  its  face  equally  liable  with  party  causing  its  issuance;  Campbell  v.  Webb, 
II  Md.  471,  holding  officer  responsible  when  he  executes  process  by  a  tribunal 
of  inferior  or  limited  jurisdiction  when  such  process  shows  that  it  was  void; 
Casselini  y.  Booth,  77  Vt.  255,  59  Atl.  833,  holding  officer  not  justified  in  execut- 
ing search  warrant  void  on  its  face;  Poulk  v.  Slocum,  8  Blackf.  421,  holding  con- 
stable in  his  justification  of  an  imprisonment  under  a  magistrate's  warrant 
must  show  that  the  magistrate  had  jurisdiction  of  subject-matter  and  that  war- 
rant was  legal  on  its  face;  Stephens  v.  Wilson,  115  Ky.  27,  72  S.  W.  336,  hold- 
ing deputy  liable  who  knew  from  face  of  writ  that  issuing  court  had  no  juris- 
diction; Barhydt  v.  Valk,  12  Wend.  145,  27  A.  D.  124,  holding  officer  cannot 
justify  under  execution  against  person,  void  on  its  face;  Goodell  v.  Tower,  77 
Vt.  61,  107  A.  S.  R.  745,  58  Atl.  790,  holding  officer  not  protected  in  execution 
of  warrant  void  on  its  fac<t;  Duckworth  y.  Johnston,  7  Ala.  578,  holding  person 
causing  issuance  and  officer  executing  warrant,  void  on  its  face,  liable  as  tres- 
passers. 
Independent  knowledge  of  inyalidity  of  process  fair  on  face. 

Cited  in  Leachman  v.  Dougherty,  81  111.  324  (dissenting  opinion),  on  liability 
of  officer  with  knowledge  of  invalidity  of  process;  Thomas  v.  Clapp,  20  Barb. 
163,  holding  warrant  fair  on  its  face  protects  tax  collector,  though  he  had  out- 
side knowledge  of  its  nullity;  Tellefsen  v.  Fee,  168  Mass.  188,  60  A.  S.  R. 
379,  45  LJI.A.  481,  46  N.  E.  562,  holding  knowledge  of  lack  of  jurisdiction,  not 
appearing  on  face  of  writ  renders  officer  liable  for  an  arrest  in  civil  action; 
Marks  v.  Sullivan,  9  Utah,  12,  20  L.R.A.  590,  33  Pac.  224,  holding  constable 
protected  in  execution  of  process  regular  on  its  face  though  he  has  knowledge 
of  facts  rendering  it  void  for  want  of  jurisdiction. 

Annotation  cited  in  Dean  v.  Renville  County,  50  Minn.  232,  52  N.  W.  650, 
holding  service  proper  though  officer  had  extraneous  knowledge  of  invalidity. 
Wbat  necessary  to  constitute  process  fair  on  its  face. 

Cited  in  Dominick  v.  Eacker,  3  Barb.  17,  holding  it  fair  unless  there  is  inti- 
mation as  to  defects  in  jurisdiction  either  of  the  person  or  subject-matter; 
United  States  v.  Stowell,  2  Curt.  C.  C.  153,  Fed.  Cas.  No.  16,409,  on  requisites 
or  process  fair  on  its  face  from  an  inferior  court. 

Cited  in  rsferenes  notes  in  24  A.  D.  324,  on  requisites  of  process  which  will 
protect  ofllcer;  25  A.  D.  600,  as  to  when  process  is  a  justification  for  acts  done 
under  it. 

Cited  in  note  in  43  A.  D.  52,  on  sufficiency  of  process  to  justify  acts  under  it 
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ObIlg:atlon  to  execute  process  fair  on  face. 

Cited  in  Paton  v.  Westervelt,  12  N.  Y.  L^.  Obs.  7,  2  Duer,  362,  holding 
sheriff  bound  to  execute  process  regular  on  its  face  and  from  a  court  of  general 
jurisdiction;  Parmelee  v.  Hitchcock,  12  Wend.  96,  holding  sheriff  bound  to  pro- 
ceed under  execution  regular  on  its  face  and  from  court  of  general  jurisdiction; 
Alexander  v.  Eberhardt,  35  Mo.  475,  holding  same  where  there  was  no  showing 
of  invalidity  on  its  face. 

—  Fair  process  Imown  to  be  Toidable. 

Cited  in  Clearwater  v.  Brill,  4  Hun,  728,  holding  officer  haying  execution 
valid  on  its  face  and  issuing  from  a  competent  authority  is  bound  to  execute 
it  even  if  he  have  knowledge  of  facts  rendering  the  execution  void. 

Annotation  cited  in  Harris  v.  Snyder,  113  Wis.  451,  89  N.  W.  660,  holding 
sheriff  justified  in  refusing  to  proceed  imder  execution  upon  acquiring  knowledge 
that  appeal  had  been  perfected. 
Immunity  for  acts  done  under  authority. 

Cited  in  Wood  v.  Adams,  35  N.  H.  32,  holding  clergyman  justified  in  per- 
forming marriage  under  certificate  proper  in  form  but  false  as  to  some  par- 
ticulars. 

Distinguished  in  Roderigas  v.  East  River  Sav.  Inst.  76  N.  T.  316,  32  A.  R.  309 
(affirming  11  Jones  &  S.  217),  holding  void  letters  of  administration  no  protection 
to  person  paying  money  in  good  faith  to  administrator  named  therein. 

—  Authority  wanting  in  jurisdiction. 

Cited  in  Bush  v.  Pettibone,  5  Barb.  273,  holding  discharge  of  insane  under 
order  from  judge  lacking  jurisdiction  of  such  matters  not  protected;  Welles  v. 
Thornton,  45  Barb.  390,  holding  bailee  not  justified  in  delivering  property  to 
receiver  for  bailor  appointed  in  voidable  proceeding  to  which  he  was  not  a 
party;  Bennett  v.  Burch,  1  Denio,  141,  holding  retention  of  money  pursuant  to 
order  of  superintendent  of  schools  without  any  general  power  over  the  matter, 
not  justified. 

—  Potential  Jurisdiction  laclcing  in  particular  case. 

Cited  in  Levy  v.  Melody,  50  Misc.  509,  99  N.  Y.  Supp.  153,  holding  sheriff 
protected  in  discharge  of  debtor  on  order  of  supreme  court,  regular  on  its  face, 
though  jurisdiction  in  the  particular  case  was  lacking;  Sturbridge  v.  Winslow, 
21  Pick.  83,  holding  officer  can  justify  removal  of  indigent  person  to  another 
town  by  order  of  overseers  without  proof  of  their  jurisdiction  in  the  particular 
case;  Conner  v.  Long,  104  U.  S.  228,  26  L.  ed  723,  holding  sheriff  protected  in 
executing  order  of  state  court  to  sell  goods  already  attached,  without  notice  of 
bankruptcy  proceedings;  Hill  v.  Rasicot,  34  Minn.  270,  25  N.  W.  604,  holding 
judgment  of  foreclosure  protects  sheriff  from  liability  to  another  asserting 
superior  right;  State  ex  rel.  Holliday  v.  King,  30  Ind.  App.  389,  66  N.  E.  85, 
holding  officer  protected  by  foreclosure  decree,  regular  on  its  face  from  court 
with  jurisdiction  of  subject-matter;  State  v.  Miller,  110  Mo.  App.  542,  85  S.  W. 
912,  holding  official  protected  in  closing  road  under  warrant,  fair  on  its  face 
and  from  court  with  jurisdiction  of  subject-matter;  Porter  v.  Purdy,  29  N.  Y. 
106,  86  A.  D.  283,  holding  sewer  assessment  not  assailable  ior  want  of  juris- 
diction in  assessors  because  one  of  them  was  not  a  freeholder. 

—  Authority  from  limited  or  special  body. 

Cited  in  Perrine  v.  Farr,  22  N.  J.  L.  356,  holding  party  relying  on  proceed- 
ings before  freeholders  to  justify  use  of  land  as  a  road  must  prove  that  subject 
arose  within  its  jurisdiction;   Chamblee  v.  Holcomb,  7  Ga.  419,  holding  officer 
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protected  by  erroneous  judgment  of  inferior  court  with  jurisdiction  ordering 
release  of  prisoner;  Hardwick  v.  Brookover,  48  Kan.  609,  30  Pac.  21,  holding 
sheriff  prima  facie  justified  in  holding  cattle  upon  production  of  quarantine 
order  from  sanitary  board. 

Distinguished  in  Jermaine  v.  Waggener,  1   Hill,  279,  holding  order  of  canal 
commissioners  whose  authority  was  limited  to  a  single  act  already  performed, 
cannot  justify  enlargement  of  dam. 
—  Tax  warrants  fair  on  face. 

Referred  to  as  a  leading  case  in  Sheldon  v.  Van  Buskirk,  2  N.  Y.  473,  holding 
proof  other  than  regular  warrant  from  proper  authority  unnecessary  to  justify 
acts  of  tax  collector;  Nowell  v.  Tripp,  61  Me.  426,  14  A.  R.  672,  holding  tax 
collector's  warrant  a  justification  for  acts  done  in  obedience  to  it,  though  as- 
sessors were  without  jurisdiction. 

Cited  in  Bennett  v.  Robinson,  42  App.  Div.  412,  69  N.  Y.  Supp.  197,  holding 
regular  warrant  and  roll  affords  full  protection  to  tax  collector;  Finch  v.  Cleve- 
land, 10  Barb.  290,  holding  where  trustees  had  jurisdiction  of  subject-matter 
and  persons  assessed  and  warrant  was  regular  on  its  face,  tax  collector  pro- 
tected; Johnson  v.  Learn,  30  Barb.  616,  holding  collector  protected  by  process, 
sufficient  in  form  to  justify  the  assessment  in  question;  Chegaray  v.  Jenkins,  6 
N.  Y.  376;  Woolsey  v.  Morris,  96  N.  Y.  311, — holding  regular  warrant  from 
proper  authority  protects  officer,  though  assessment  was  illegal;  Moore  v.  Alle- 
gheny City,  18  Pa.  66,  holding  collector  bound  to  execute  warrant  regular  on 
its  face  and  from  proper  authority  not  withstanding  illegalities;  Bradley  v. 
Ward,  58  N.  Y.  401,  holding  collector  justified  and  bound  to  execute  regular  tax 
warrant  and  roll,  though  no  affidavit  was  attached  thereto;  Alexander  v.  Hoyt, 
7  Wend.  89,  holding  regular  warrant  protects  tax  collector  though  assessors  may 
be  liable  as  trespassers  for  adopting  erroneous  basis  of  assessment;  Patchin 
V.  Ritter,  27  Barb.  34,  holding  collector  protected  by  regular  warrant  though 
party  claimed  nonresidence  in  ward  where  assessed;  Delaware  R.  Co.  v.  Pretty- 
man,  Fed.  Cas.  No.  3,767,  kolding  regular  warrant  protects  collector,  not- 
withstanding mistake  of  assessor,  provided  he  had  jurisdiction  of  subject-matter,- 
Abbot  V.  Yost,  2  Denio,  86,  holding  regular  warrant  protects  tax  collector  not- 
withstanding illegality  in  meeting  voting  tax;  Reynolds  v.  Moore,  9  Wend.  36, 
24  A.  D.  116,  holding  regular  warrant  protects  tax  collector  though  there  were 
defects  in  organization  and  subsequent  proceedings  of  the  district;  Woods  v. 
Davis,  34  N.  H.  328,  holding  officer  protected  in  arresting  exempt  person  under 
tax  warrant,  fair  on  its  face  and  from  competent  authority;  Sanders  v.  Sim- 
mons, 30  Ark.  274,  holding  officer  protected  in  executing  tax  warrant,  valid  on 
its  face  and  from  competent  authority;  Moss  v.  Cummings,  44  Mich.  369,  6  N. 
W.  843,  holding  fraud  or  irregularity  in  tax  assessment  cannot  be  shown  in 
suit  against  officer  enforcing  it  under  process  fair  on  its  face;  Bird  v.  Perkins, 
33  Mich.  28,  holding  tax  collector  protected  by  process  fair  on  its  face  against 
any  illegalities  except  his  own;  Wall  v.  Trumbull,  16  Mich.  228,  holding  officer 
protected  in  executing  tax  warrant  from  competent  authority  where  illegality 
was  not  apparent  on  its  face;  Gilbert  v.  Havemeyer,  2  Sandf.  606,  holding  officer 
protected  by  tax  warrant  from  proper  authority  reciting  a  legal  charge  and 
nonpayment;  Erskine  v.  Hohnbach,  14  Wall.  613,  20  L.  ed.  745,  holding  United 
States  collector  of  taxes  protected  by  regular  order  from  proper  official,  though 
assessment  was  erroneous;  Pullan  v.  Kinsinger,  2  Abb.  U.  S.  94,  Fed.  Cas.  No. 
11,463;  Chemung  Nat.  Bank  v.  Elmira,  53  N.  Y.  49, — on  regular  tax  warrant  as 
a  protection  to  officer;   Easton  v.  Calendar,  11   Wend.  90,  on  question  of  lia- 
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bility  of  trustees  who  apportion  an  illegal  tax  and  nonliability  of  collector 
under  warrant  valid  on  its  face;  Champaign  County  Bank  v.  Smith,  7  Ohio  St 
42;  Tyler  v.  Cass  County,  1  N.  D.  369,  48  N.  W.  232,— holding  treasurer  with- 
out outside  knowledge  of  defects  protected  in  execution  of  regular  warrant  from 
proper  authority. 

Cited  in  reference  notes  in  100  A.  D.  165,  on  sufficiency  of  tax  warrant  regular 
on  its  face  to  protect  officer;  23  A.  D.  621,  on  protection  of  tax  collectors  and 
other  ministerial  officers  by  process  regular  on  its  face. 
—  Void  tax  warrants. 

Cited  in  Sprague  v.  Birchard,  1  Wis.  467,  60  A.  D.  393,  holding  tax  collector 
cannot  justify  under  warrant  substantially  different  than  that  provided  by 
statute;  Philadelphia  &  R.  R.  Co.  v.  Kenney,  9  Phila.  403,  30  Phila.  Leg.  Int 
281,  Fed.  Cas.  No.  11,088,  holding  United  States  collector  of  taxes  not  protected 
by  order  where  tax  was  unauthorized  by  law. 
liiability  for  acts  done  under  invalid  statute. 

Cited  in  reference  note  in  30  A.  S.  R.  709,  on  liability  for  acts  done  under  un- 
constitutional statutes. 
liiability  of  parties  for  execution  of  void  process. 

Cited  in  Ex  parte  Thompson,  1  Flipp,  607,  Fed.  Cas.  No.  13,934,  holding  officer 
justified  though  party  could  not  be;  Ailstock  v.  Moore  Lime  Co.  104  Va.  665, 
113  A.  S.  R.  1060,  2  L.R»4.(N.S.)  1100,  62  S.  E.  213,  7  A.  A  E.  Ann.  Cas.  646; 
Kerr  v.  Mount,  28  N.  Y.  669, — holding  protection  afforded  officers  does  not  ex- 
tend to  parties;  Shannon  v.  Simms,  146  Ala.  673,  40  So.  674,  holding  person 
authorizing  or  ratifying  an  arrest  based  on  a  void  affidavit  liable  for  malicious 
prosecution,  and  citing  annotation  on  this  point;  Croft  v.  King,  8  Daly,  265, 
1  N.  Y.  City  Ct.  Rep.  157,  holding  landlord  liable  for  summary  proceedings  to 
oust  tenant,  if  there  was  lack  of  jurisdiction  of  person  or  subject-matter. 
Burden  of  showing  existence  of  Jurisdiction. 

Cited  in  Rice  v.  Travis,  117  111.  App.  644,  holding  one  not  an  officer  claiming 
justification  under  process  of  justice  of  the  peace  must  affirmatively  show  ex- 
istence of  jurisdiction. 
liiability  for  judicial  or  discretionary  acts. 

Cited  in  Miller  v.  Grice,  1  Rich.  L.  147  (dissenting  opinion),  on  liability 
of  justice  for  issuing  warrant  for  offense  not  within  his  jurisdiction;  Lange  v. 
Benedict,  73  N.  Y.  12,  29  A.  R.  80,  holding  judge  of  United .  States  dnniit 
court  not  liable  for  judicial  act  in  a  matter  within  his  jurisdiction,  though 
the  act  is  in  excess  thereof;  Prosser  v.  Secor,  6  Barb.  607,  holding  assessors 
liable  for  exceeding  jurisdiction  in  assessing  exempt  minister;  Lester  v.  Gov- 
ernor, 12  Ala.  624,  holding  justice  taking  insufficient  security  on  appeal  bond 
not  liable  if  at  all  without  proof  of  corrupt  motives;  Marks  t.  Sullivan,  9  Utah, 
12,  20  L.R.A.  690,  33  Pac.  224,  holding  justice  acting  in  good  faith  within  juris- 
diction, not  liable  for  error  in  judgment;  Russell  v.  Perry,  14  N.  H.  162,  holding 
justice  can  derive  no  protection  from  judgment  rendered  without  jurisdiction 
of  subject-matter;  Shadbolt  v.  Bronson,  1  Mich.  86,  holding  justice,  issuing 
execution  in  plain  excess  of  jurisdiction,  liable  as  trespasser;  Ex  parte  Hill,  38 
Ala.  429,  on  nonliability  of  state  judge  discharging  conscripts  upon  decision  as 
to  their  nonamenability  to  service;  Fitch  v.  Devlin,  16  Barb.  47,  on  protection  of 
JTistice  rendering  judgment  on  false  return  of  constable;  Colton  v.  Bigelow,  38 
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Barb.   29    (dissenting   opinion),   on   non justification   by   trustees   for   erroneous 
exercise  of  judicial  power  witbout  proof  a  de  jure  existence. 

Cited  in  reference  note  in  64  A.  D.  63,  on  liability  of  ministerial  officers. 

Cited  in  note  in  15  E.  R.  C.  52,  on  civil  liability  of  judge  for  his  judicial  acts. 
Trespass  as  remedy  for  false  imprisonment. 

Cited  in  Stanton  v.  Seymour,  5  McLean,  267,  Fed.  Cas.  No.  13,298,  holding  tres- 
pass is  proper  action  for  false  imprisonment  under  color  of  process. 
Statutes  in  derog:ation  of  common  law. 

Cited   in   Paine   v.   Trinity   Church,   7   Hun,   89,  holding  statutory  summary 
proceedings  to  oust  tenant  are  strictly  construed. 
Acts  of  justice  outside  of  his  jarisdiction. 

Cited  in  Reed  v.  Warth,  2  Hilt.  281,  holding  them  void. 
Who  may  take  advantage  of  irregularity  in  execntion. 

Cited  in  Pierce  v.  Alsop,  3  Barb.  Ch.  184,  4  N.  Y.  Leg.  Obs.  52,  on  question  of 
defendant  being  only  person  who  can  take  advantage  in  irregularities  in  exe- 
cution. 
Collateral  inquiry  into  jarisdiction. 

Cited  in  Ex  parte  Albany,  23  Wend.  277,  on  the  range  of  jurisdictional  in- 
quiry. 

21  AM.  DEC.  209,  liA  FARGE  v.  RICKERT,  5  WEND.  187. 
Place  of  delivery. 

Cited  in  Miles  v.  Roberts,  34  N.  H.  245,  holding  debtor  must  seek  creditor  and 
learn  where  bulky  articles  are  to  be  delivered;  Morel  v.  Stearns,  43  Misc.  639, 
88  N.  Y.  Supp.  416,  holding  goods  easily  handled  must  be  delivered  at  vendee's 
place  of  business,  or  place  designated  by  him;  Dustan  v.  McAndrew,  10  Bosw. 
130,  holding  notice  of  readiness  to  deliver  goods  from  warehouse,  sufficient 
tender  of  same;  Cincinnati,  U.  &  Ft.  W.  R.  Co.  v.  Pearce,  28  Ind.  502,  holding 
subscription  to  stock  gave  right  to  certificate  on  demand  at  company's  office. 

Cited  in  reference  notes  in  27  A.  D.  178,  as  to  when  tender  of  personalty  is 
valid;  26  A.  D.  546,  on  time  and  place  of  tender  of  specific  articles. 

Cited  in  notes  in  12  A.  D.  574,  as  to  where  tender  of  personalty  must  be  made 
where  time,  but  not  place,  is  ascertainable  by  terms  of  contract;  2  L.R.A.(N.S.) 
385,  on  effect  of  seller's  statement  on  C.  O.  D.  order. 

Distinguished  in  West  v.  Newton,   1   Duer,  277,  holding  where  by  contract 
vendee  was  to  designate  place  of  delivery,  such  designation  is  condition  prece- 
dent; Moore  v.  Hudson  River  R.  Co.  12  Barb.  156,  holding  railroad  company  not 
bound  to  make  tender  of  stock  payable  to  contractor  on  certain  day. 
Place  of  payment  of  money. 

Cited  in  Stoker  v.  Cogswell,  25  How.  Pr.  267,  holding  law  makes  domicil  of 
creditor  plac«  of  payment  when  none  is  fixed  by  parties. 

Cited  in  note  in  45  A.  D.  467,  on  place  of  demand  of  payment  of  note  when 
no  place  is  specified  in  note. 
Time  of  performance  of  contract. 

Cited  in  Morowsky  v.  Rohrig,  4  Misc.  167,  23  N.  Y.  Supp.  880,  holding  law 
implies  reasonable  time  if  contract  is  silent;  Stange  v.  Wilson,  17  Mich.  342, 
holding  parol  testimony  inadmissible  to  show  agreement  as  to  time  of  perform- 
ance of  written  contract. 
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Parol  evidence  to  vary  terms  of  written  Instrument. 

Cited  in  Fitts  v.  Hoitt,  17  N.  H.  530,  holding  parol  evidence  inadmissible  to 
give  words  in  contract  different  meaning  than  they  convey;  Bush  v.  Bradford, 
15  Ala.  317,  holding  same  inadmissible  to  add  simultaneous  verbal  warranty 
to  bill  of  sale;  Cohen  v.  Jackoboice,  101  Mich.  409,  59  N.  W.  665,  holding  same 
as  to  terms  of  written  order  for  insertion  of  advertising;  Davis  v.  Talcott,  14 
Barb.  611,  holding  parol  subsequent  agreement  as  to  time  of  perfo nuance  of 
contract,  admissible;  Niles  v.  Culver,  8  Barb.  205,  holding  receipt  in  nature  of 
contract  not  variable  by  parol  evidence;  McCotter  v.  Hooker,  8  N.  Y.  497  (dis- 
senting opinion),  on  parol  evidence  to  vary  receipt  in  nature  of  contract;  Hale 
V.  Omaha  Nat.  Bank,  49  N.  Y.  626,  holding  all  prior  negotiations  merged  in 
written  lease  and  covenant  of  parties. 

Cited  in  reference  notes  in  24  A.  D.  129,  on  parol  evidence  to  vary  or  con- 
tradict written  contract;  42  A.  D.  395,  on  parol  evidence  to  contradict,  vary,  or 
materially  affect  written  instruments;  36  A.  S.  R.  899,  on  parol  evidence  of 
prior  negotiations. 

Cited  in  note  in  13  L.R.A.  622,  on  parol  evidence  to  vary  terms  of  written 
instrument. 

Distinguished  in  Barry  v.  Ransom,  12  N.  Y.  462,  holding  agreement  among 
sureties  as  to  eventual  liability  did  not  contradict  terms  of  bond. 
^To  change  legal  import  of  instrument. 

Cited  in  Thompson  v.  Libby,  34  Minn.  374,  26  N.  W.  1,  holding  parol  inad- 
missible to  change  language  importing  complete  legal  obligation;  Stone  v. 
Harmon,  31  Minn.  512,  19  N.  W.  88,  iiolding  parol  evidence  inadmissible  to  vary 
construction  to  be  legally  implied  from  written  contract;  Woodward,  B.  &  Co. 
V.  Foster,  18  Gratt.  200,  holding  parol  evidence  inadmissible  to  vary  legal  lia- 
bility of  indorser;  Renard  v.  Sampson,  2  Duer,  285,  holding  voyage,  by  legal 
import  of  charter  party  was  to  commence  within  reasonable  time;  Litchfield  v. 
Falconer,  2  Ala.  280;  King  v.  Enterprise  Ins.  Co.  45  Ind.  43;  Blake  Mfg.  Co. 
V.  Jaeger,  81  Mo.  App.  239;  Union  Selling  Co.  v.  Jones,  63  C.  C.  A.  224,  128  Fed. 
672, — holding  legal  import  of  contract  cannot  be  varied  by  parol;  Isett  v.  Lucas, 
17  Iowa,  503,  85  A.  D.  572,  holding  legal  effect  of  mortgage  cannot  be  varied  by 
parol  testimony. 

21  AM.  DEC.  218,  WILCOX  T.  SMITH,  5  WEND.  281. 

Validity  of  acts  of  de  facto  officers. 

Cited  in  Heath  v.  State,  36  Ala.  273;  Carli  v.  Rhener,  27  Minn.  292,  7  N. 
W.  139, — holding  acts  of  de  facto  officer  valid  as  respects  the  public  and  per- 
sons interested  therein;  Tappan  v.  Brown,  9  Wend.  175,  holding  acts  of  officers 
disabled  to  serve  valid  as  to  public  and  third  parties;  Oliver  v.  Jersey  City, 
63  N.  J.  L.  634,  76  A.  S.  R.  228,  48  L.KA.  412,  44  Atl.  709,  holding  acts  of 
officers  de  facto  as  effectual  as  to  the  public  or  third  parties  as  if  they  were 
de  jure;  Cary  v.  State,  76  Ala.  78,  holding  acts  of  de  facto  notary  public  valid 
as  to  public;  State  ex  rel.  Atty.  Gen.  v.  Gleason,  12  Fla.  190,  same  as  applied  to 
acts  of  lieutenant  governor;  Carleton  v.  People,  10  Mich.  250,  holding  official  acti 
of  de  facto  county  officers  recognized  as  valid  on  ground  of  public  policy; 
Thompson  v.  State,  21  Ala.  48,  holding  acts  of  de  facto  overseer  in  opening 
road,  valid;  Hutchings  v.  Van  Bokkelen,  34  Me.  126,  holding  official  acts  of 
de  facto  officers  prima  facie  evidence  of  his  authority;  Hussey  v.  Smith,  99  U. 
S.  20,  25  L.  ed.  314,  holding  service  of  process  by  de  facto  officers  gave  ooort 
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jurisdiction  of  person;  Thompson  v.  People,  6  Hun,  135,  holding  panel  of  jurors 
selected  by  de  facto  commissioners,  eannot  be  challenged  therefor;  Sherrill  v. 
O'Brien,  188  N.  Y.  185,  117  A.  S.  R.  841,  81  N.  E.  124,  holding  acts  of  legisla- 
ture elected  under  invalid  apportionment  act,  valid  as  those  of  de  facto  body; 
Hammondsport  Law,  Loan  &  Collection  Asso.  v.  Kinzell,  43  Misc.  505,  89  N. 
Y.  Supp.  534;  Snyder  v.  Schram,  59  How.  Pr.  404, — holding  service  of  sum- 
mons by  de  facto  constable  valid;  Tnieheart  v.  Addicks,  2  Tex.  217,  holding 
certificate  of  county  commissioners  having  no  jurisdiction  could  not  give  color 
of  title;  Meyer  v.  Patterson,  28  N.  J.  Eq.  239,  holding  sale  on  foreclosure  made 
by  deputy  illegally  appointed,  good  in  collateral  proceeding;  People  ex  rel. 
Griffing  v.  Lister,  106  App.  Div.  61,  93  N.  Y.  Supp.  830,  holding  town  liable  for 
services  of  attorney  employed  by  trustees  de  facto;  People  ex  rel.  Morton  v. 
Tieman,  8  Abb.  Pr.  359,  holding  rights  of  officer  de  facto  will  not  avail  to  sus- 
tain claim  to  salary  or  fees;  Warden  v.  Bayfield  County,  87  Wis.  181,  58 
N.  W.  248;  People  ex  rel.  Dennis  v.  Brennan,  30  How.  Pr.  417,  45  Barb.  457, — 
holding  payment  of  salary  to  de  facto  officer  no  defense  to  claim  for  salary  by 
de  jure  officer. 

Cited  in  reference  notes  in  39  A.  D.  234;  42  A.  D.  224;  76  A.  S.  R.  237; 
84  A.  S.  R.  385, — on  validity  of  facts  of  de  facto  officers;  38  A.  D.  106,  on  ex- 
tent of  validity  of  acts  of  officer  de  facto;  68  A.  D.  54  on  acts  of  de  facto  officers 
being  effectual  as  to  third  persons. 

Cited  in  note  in  25  L.  ed.  U.  S.  314,  on  validity  of  acts  of  officer  de  facto, 
—  Of  de  facto  Judges  and  Justices  of  the  peace. 

Cited  in  Prescott  v.  Hayes,  42  N.  H.  56,  holding  acts  of  justice  of  the  peace 
performed  under  color  of  title,  valid  as  to  third  persons;  Hinton  v.  Lindsay,  20 
Ga.  746,  on  same  point;  State  v.  Carroll,  38  Conn.  449,  9  A.  R.  409,  holding 
judgments  by  justice  of  peace  taking  place  of  city  judge,  valid;  Washington, 
A.  &  G.  R.  Co.  V.  Alexandria  &  W.  R.  Co.  20  Gratt.  31,  holding  judgments  of 
judges  holding  over,  valid  and  binding;  Cromer  v.  Boinest,  27  S.  C.  436,  3  S.  E. 
849,  holding  judge  who  did  not  file  decree  until  term  expired  filed  it  as  de  facto 
officer:  People  ex  rel.  Devlin  v.  Peabody,  6  Abb.  Pr.  228,  15  How.  Pr.  470,  hold- 
ing officer  whose  term  has  expired  may  make  return  on  certiorari. 

Who  are  de  facto  officers. 

Cited  in  Hamlin  v.  Kassafer,  15  Or.  456,  3  A.  S.  R.  176,  15  Pac.  778;  People 
V.  Cook,  8  N.  Y.  67,  59  A.  D.  451  (affirming  14  Barb.  259),— on  what  constitutes 
individual  officer  de  facto;  Gary  v.  State,  76  Ala.  78,  or  definition  of  de  facto 
officer;  Mallett  v.  Uncle  Sam  Gold  &  S.  Min.  Co.  1  Nev.  188,  90  A.  D.  484, 
holding  justice  of  peace  illegally  appointed,  who  discharged  duties  of  office,  a 
de  facto  officer;  State  v.  Dierberger,  90  Mo.  369,  2  S.  W.  286,  holding  deputy 
constable  who  failed  to  take  oath,  an  officer  de  facto;  Plymouth  v.  Painter,  17 
Conn.  585,  44  A.  D.  674,  on  same  point  as  to  grand  juror;  Monson  v.  Hunt, 
17  Conn.  666,  holding  colonel  exercising  authority  under  presumptive  commis- 
sion de  facto  officer;  Sprowl  v.  Lawrence,  33  Ala.  674;  Crawford  v.  Howard,  9 
Ga.  314;  Harbaugh  v.  Winsor,  38  Mo.  327;  Monteith  v.  Com.  15  Gratt.  172, — 
holding  sheriff  who  discharged  duties  without  giving  required  bond,  officer  de 
facto;  Board  of  Auditors  v.  Benoit,  20  Mich.  176,  4  A.  R.  382,  holding  one  ob- 
taining office,  with  legal  indicia  of  title,  legal  officer  until  ousted;  Woodside  v. 
Wagg,  71  Me.  207,  holding  judge  of  municipal  court,  whose  authority  de  jure 
ceased,  de  facto  officer  while  acting  under  conunission;  Brown  v.  Lunt,  37  Me. 
423,  on  what  constitutes  justice  of  the  peace  de  facto;  Buck  v.  Hawley,   129 
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Iowa,  406,  106  N.  W.  688,  holding  deputy  sheriff  did  not  exercise  sufficient 
official  functions  to  be  de  facto  officer;  Trumbo  v.  People,  75  111.  561.  holding 
school  directors,  officers  de  facto  by  color  of  election;  Pritchett  v.  People,  6  IlL 
525,  holding  exercise  of  duties  of  office  by  judge  of  probate  made  him  de  facto 
officer;  Heard  v.  Elliott,  116  Tenn.  150,  92  S.  W.  764,  holding  long  exercise  of 
duties  of  office  affords  strong  presumption  of  colorable  election;  Morford  t. 
Territory,  10  Okla.  741,  54  LJt.A.  513,  63  Pac.  968,  holding  probate  judge,  not 
a  licensed  lawyer  as  required  by  statute,  de  facto  officer;  Cotton  v.  Beardsley, 
38  Barb.  29,  holding  proof  that  individual  has  acted  notoriously  as  public  officer 
prima  facie  evidence  of  official  character;  People  ex  rel.  Morton  ▼.  Tieman,  30 
Barb.  193,  holding  officer  de  facto  presumed  to  be  officer  de  jure  only  where 
rights  of  public  or  third  party  are  concerned;  People  ex  rel.  Sinkler  v.  Terry, 
42  Hun,  273,  holding  there  can  be  no  officer  de  facto  without  actually  existing 
office;  People  v.  Cook,  14  Barb.  259,  holding  public  officers  may  establish  their 
official  character  by  proving  they  are  reputed  and  have  acted  as  such  officers; 
McCoy  V.  Curtice,  9  Wend.  17,  24  A.  D.  113;  Ring  v.  Grout,  7  Wend.  341,— 
holding  general  reputation  of  certain  men  being  trustees  of  school  district,  prima 
facie  sufficient;  Dolan  v.  People,  64  N.  Y.  485,  2  Cowen  Crim.  Rep.  294,  holding 
grand  jury  drawn  by  de  facto  commissioner,  regular;  Dolan  v.  New  York,  68 
N.  Y.  274,  23  A.  R.  168,  holding  disbursing  officer  paying  official  salaries  may 
rely  on  apparent  title  of  officer  de  facto;  Morris  v.  People,  3  Denio,  381,  holding 
judges  appointed  under  unconstitutional  provisions  who  entered  upon  their  du- 
ties, de  facto  officers;  Bailey  v.  Fisher,  38  Iowa,  229  (dissenting  opinion),  on 
assessor  constituted  de  facto  officer  by  continued  acquiescence ;  Hawver  v.  Selden- 
ridge,  2  W.  Va.  274,  holding  acts  of  clerk  of  court  of  state  in  rebellion  not  acts 
of  de  facto  officer. 

Cited  in  reference  notes  in  42  A.  D.  148;  44  A.  D.  321,— on  officers  de  facto; 
90  A.  D.  497 ;  3  A.  S.  R.  183,— on  what  is  officer  de  facto. 

Cited  in  notes  in  19  A.  D.  65,  on  who  are  officers  de  facto;  13  L.R.A.  177, 
on  distinction  between  officers  de  facto  and  de  jure;  19  A.  D.  68,  on  claim  to 
office  as  essential  to  de  facto  officer;  58  A.  R.  442,  as  to  when  notary  is  de  facto 
officer  and  on  validity  of  his  acts. 

Distinguished  in  Lambert  v.  People,  76  N.  Y.  220,  32  A.  R.  293,  6  Abb.  N.  C 
181    (reversing  14  Hun,  512),  holding  notary  not  shown  to  have  been  duly  ap- 
pointed and  nonresident  could  not  administer  valid  oath  on  which  to  predicate 
perjury. 
—  Color  of  right  to  office. 

Cited  in  People  ex  rel.  Devlin  v.  Peabody,  6  Abb.  Pr.  236;  Rochester  &  G.  Val- 
ley R.  Co.  V.  Clarke  Nat.  Bank,  60  Barb.  234, — ^holding  to  constitute  de  faeto 
officer,  there  must  be  color  for  claim  and  colorable  title  to  office;  Petersilea  v. 
Stone,  119  Mass.  465,  20  A.  R.  335,  holding  one  notoriously  acting  as  constable 
by  color  of  title  officer  de  facto;  Steinback  v.  State,  38  Ind.  483,  on  difference  be- 
tween officers  de  fure,  or  de  facto  and  mere  usurpers ;  Benoit  v.  Wayne  County,  1 
Mich.  Supp.  N.  P.  61,  on  distinction  between  exercise  of  office  under  color  ot 
right  and  mere  usurpation;  Re  Ah  Lee,  6  Sawy.  410,  5  Fed.  899,  holding  person 
in  office  by  color  of  right,  officer  de  facto. 
Authority  and  title  of  de  facto  officers,  how  questioned. 

Cited  in  Re  Wakker,  3  Barb.  162,  holding  habeas  corpus  would  not  lie  to  de- 
termine confinement  of  prisoner  arrested  on  warrant  issued  by  justice  de  facto; 
Hand  v.  Deady,  79  Hun,  75,  29  N.  Y.  Supp.  633;  Sullivan  t.  State,  66  IlL  76,— 
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holding  title  of  officers  de  facto  to  office  cannot  be  questioned  collaterally; 
Read  v.  Buffalo,  4  Abb.  App.  Dec.  22,  3  Keyes,  447,  holding  judgment  by  justice 
of  the  peace  holding  over  after  term,  cannot  be  impeached  collaterally;  Desmond 
▼.  McCarthy,  17  Iowa,  525,  holding  right  to  office  can  be  determined  only  by  quo 
warranto  proceedings;  Lask  v.  United  States,  1  Pinney  (Wis.)  77,  holding  valid- 
ity of  title  of  district  attorney  to  office  cannot  be  questioned  on  motion  to  quash 
indictment;  Tolle  v.  Stone,  1  Pinney  (Wis.)  230,  Burnett  (Wis.)  68,  holding 
qualifications  of  justice  of  the  peace  cannot  be  inquired  into  on  appeal  from  his 
judgment;  Reynolds  v.  McWilliams,  49  Ala.  552,  holding  right  to  office  of  sheriff 
performing  duties  of  office  cannot  be  questioned  by  auditor;  Pack  v.  State,  23 
Ark.  235,  holding  right  of  justice  of  the  peace  to  office  cannot  be  questioned  in 
scire  facias  proceedings;  Grim  v.  Adkins,  21  Ind.  App.  106,  51  N.  E.  494,  holding 
authority  of  justice  of  the  peace  cannot  be  questioned  in  action  of  replevin; 
Spegal  V.  KragReynolds  Co.  21  Ind.  App.  205,  51  N.  E.  959,  holding  authority  of 
notary  public  cannot  be  questioned  in  action  in  replevin;  Crawford  v.  State,  155 
Ind.  692,  57  N.  E.  931,  holding  authority  of  deputy  attorney  general  could  not  be 
questioned  in  prosecution  for  embezzlement;  Reynolds  v.  Moore,  9  Wend.  35,  24 
A.  D.  116,  holding  legality  of  formation  of  school  district  cannot  be  questioned 
in  action  to  collect  taxes;  People  v.  White,  24  Wend.  520,  holding  right  of  al- 
dermen to  sit  in  court  could  not  be  questioned  on  writ  of  error;  Kottman  y. 
Ayer,  3  Strobh.  L.  92,  holding  strict  legal  title  of  officer  before  whom  perjury 
was  committed,  may  be  inquired  into;  People  ex  rel.  Hodgkinson  v.  Stevens,  5 
Hill,  616,  holding  court  would  not  determine  question  of  title  to  office  on  man- 
damus. 
Protection  of  officers  executing  writs. 

Cited  in  Coon  v.  Congden,  12  Wend.  496,  holding  justice's  execution  regular  on 
its  face,  sufficient  to  protect  officer  executing  process;  Short  v.  Symmes,  150 
Mass.  298,  15  A.  S.  R.  204,  22  N.  E.  42,  holding  one  who  attempts  to  justify 
arrest  as  police  officer,  must  show  he  was  duly  and  legally  qualified  to  act. 

Cited  in  reference  notes  in  23  A.  D.  698;  24  A.  D.  116;  27  A.  D.  126;  28  A.  D. 
44,— on  justification  of  officers  by  their  process;  25  A.  D.  600,  as  to  when  pro- 
cess is  a  justification  for  acts  done  under  it;  43  A.  D.  765,  on  process  regular  on 
face  as  justification  of  acts  of  officer  under  it. 

Cited  in  note  in  21  A.  D.  199,  on  process  from  de  fcicto  courts  or  officer  as  pro- 
tection to  officers  executing  it. 

Distinguished  in  Beach  v.  Botsford,  1  Dougl.  (Mich.)  199,  40  A.  D.  45,  holding 
ministerial  officer  not  protected  by  his  process  unless  he  shows  valid  judgment; 
Earl  V.  Camp,  16  Wend.  562,  holding  rule  protecting  ministerial  officer  executing 
process  regular  on  face,  cannot  shelter  wrongdoer. 

SI  AM.  DEO.  SI 7,  BVERTSON  t.  SUTTON,  5  WEST}.  S81. 
Summary  process  to  reooTer  land  from  tenant. 

Cited  in  Sperling  v.  Isaacs,  13  Daly,  275;  People  ex  rel.  Williams  ▼.  Bigelow, 
11  How.  Pr.  83;  Burnett  v.  Scribner,  16  Barb.  621;  Benjamin  v.  Benjamin,  5  N. 
T.  383;  Willis  v.  Eastern  Trust  &  Bkg.  Co.  169  U.  S.  295,  42  L.  ed.  752,  18  Sup. 
Ct.  Rep.  347, — holding  summary  process  to  recover  land  applicable  only  when 
conventional  relation  of  landlord  and  tenant  exists;  Mason  v.  Delancy,  44  Ark. 
444,  holding  unlawful  detainer  would  not  lie  against  one  in  possession  of  land 
under  contract  of  purchase;  Roach  v.  Cosine,  9  Wend.  227,  holding  tenant 
at  sufferance  could  be  dispossessed  under  statute  allowing  summary  proceed- 
ings;   Blrdsall   v.   Phillips,   17   Wend.   464,   holding  possession   ol   land   might 
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be  obtained  by  summary  proceedings  where  tenancy  at  will  had  not  termi- 
nated; Sims  V.  Humphrey,  4  Denio,  185;  Coatsworth  v.  Thompson,  5  N. 
Y.  S.  R.  809, — holding  statute  must  be  strictly  complied  with  in  summary 
proceedings  for  possession  of  land;  -Russell  v.  Russell,  32  How.  Pr.  400,  holding 
affidavit  in  unlawful  detainer  proceedings  must  show  conventional  relation  of 
landlord  and  tenant;  Carlisle  v.  McCall,  1  Hilt.  399  (dissenting  opinion),  on 
summary  proceedings  where  relation  of  landlord  and  tenant  exists;  Dreyfus  y. 
Carroll,  28  Misc.  222,  58  N.  Y.  Supp.  1116,  holding  affidavit  in  unlawful  detainer 
proceedings  must  show  relation  of  landlord  and  tenant;  Chase  v.  Dearborn,  21 
Wis.  58,  on  whether  tenant  may  deny  lessor's  title  in  proceedings  to  dispossess; 
Buel  V.  Buel,  76  Wis.  413,  45  N.  W.  324,  holding  son  who  occupied  home  by  agree- 
ment, not  a  tenant  who  could  be  dispossessed  under  statute. 

Distinguished  in  Webb  v.  Seekins,  62  Wis.  26,  21  N.  W.  814,  holding  tenant 
at  will  liable  to  be  dispossessed  by  landlord  by  summary  process. 
Nature  of  lease. 

Cited  in  note  in  17  A.  D.  520,  on  what  constitutes  a  lease. 
Conventional  tenancies. 

Cited  in  People  ex  rel.  Mitchell  v.  Simpson,  28  N.  Y.  55,  on  what  constituted 
conventional  relation  of  landlord  and  tenant;  People  ex  rel.  Ainslee  v.  Howlett, 
76  N.  Y.  574,  holding  where  lease  was  executed  under  usurious  agreement,  con- 
ventional relation  of  landlord  and  tenant  did  not  exist. 
Judicial  liability. 

Cited  in  note  in  24  A.  D.  50,  on  judicial  liability. 
Who  may  maintain  action  of  unlawful  detainer. 

Cited  in  People  ex  rel.  Gault  v.  Van  Nostrand,  9  Wend.  50,  holding  party  in 
actual   possession  of   lands  may  proceed  under  statute  of  forcible   entries  and 
detainers. 
Who  may  maintain  trespass. 

Cited  in  reference  nbtes  in  51  A.  D.  646,  on  possession  alone  sufficient  for  main- 
tenance of  trespass  quare  clausum  f regit;  35  A.  D.  511,  on  sufficiency  of  possession 
alone   to   maintain   trespass  against  wrongdoer;    31   A.  D.   65,  on   necessity  of 
possession  to  maintain  trespass  quare  clausum  fregit, 
liiability  of  officer  acting:  without  jurisdiction. 

Cited  in  Imbert  v.  Hallock,  23  How.  Pr.  456,  holding  want  of  jurisdiction  by 
omission  of  essential  proof  made  proceedings  void;  State  v.  Richmond,  26  N. 
H.  232,  holding  proceedings  of  tribunals  having  no  jurisdiction  absolutely  void: 
Pratt  V.  Hill,  16  Barb.  303,  holding  justice  who  caused  arrest  without  authority, 
liable  in  trespass. 
Trespass  for  disturbing  possession  of  land. 

Cited  in  Wiggin  v.  Woodruff,  16  Barb.  474;  Fagan  v.  Scott,  14  Hun,  162,— 
holding  one  in  possession  under  executory  contract  for  purchase  could  not  bring 
trespass  against  owner  for  dispossession. 

21  AM.  DEC.  228,  PINNEY  v.  GLEASON,  5  WEND.  893. 
Measure  of  damages. 

Cited  in  Smith  v.  Dunlap,  12  111.  184,  holding  measure  of  damages  on  breacli 
of  contract  for  sale  of  chattels  cash  value  at  time  they  should  have  been  delivered; 
Derleth  v.  Degraaf,  19  Jones  &  S.  369,  on  measure  of  damages  for  failure  to  pay 
notes;  Scott  v.  Rogers,  4  Abb.  App.  Dec.  164  note,  on  damages  for  sale  by  factors 
contrary  to  instructions  of  merchant. 
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—  On  breach  of  contract  to  pay  In  specific  articles. 

Cited  in  Cummings  v.  Dudley,  60  Cal.  383,  44  A.  R.  68,  holding  amount  in 
agreement  of  sale  in  lieu  of  which  horses  were  to  be  delivered,  liquidated  dam- 
ages; Nash  V.  Hoxie,  59  Wis.  384,  18  N.  W.  408,  holding  agreed  value  of  chattels 
to  be  given  in  payment  binding  upon  recovery  for  nonperformance;  Hey  wood  v. 
Heywood,  42  Me.  229,  66  A.  D.  277,  holding  in  default  of  payment  of  certain 
amount  in  articles,  plaintiff  could  claim  only  amount  named;  Herrick  v.  Carter, 
56  Barb.  41,  holding  balance  of  purchase  payable  in  nails,  could,  on  default,  be 
recovered  in  money;  Fletcher  v.  Derrickson,  3  Bosw.  181,  holding  debtor  who 
ao-reed  to  pay  in  goods  at  stipulated  price,  liable  for  that  amount  in  money; 
Stever  v.  Lamoure,  Hill  &  D.  Supp.  352,  allowing  recovery  of  agreed  price  paid 
for  wagon  on  nondelivery  of  same ;  Weaver  v.  Demuth,  40  N.  J.  L.  238,  on  power 
to  decree  money  payment  in  lieu  of  one  to  be  made  in  choses  in  action. 

Cited  in  reference  notes  in  55  A.  D.  375,  on  measure  of  damages  for  breach  of 
contract  to  deliver  goods  sold;  52  A.  D.  291,  on  measure  of  damages  for  non- 
delivery of  chattels. 
Debts  payable  in  specific  articles. 

Cited  in  Rodes  v.  Bronson,  34  N.  Y.  649,  holding  promise  to  pay  express  sum 
in  spec i lie  articles,  is  for  benefit  of  promisor;  Langtry  v.  Walker,  6  Humph.  336, 
holding  written  promise  to  pay  sum  in  bar  iron  at  stipulated  price,  a  property 
contract ;  Hand  v.  Belcher  Mosaic  Glass  Co.  30  N.  Y.  S.  R.  389,  9  N.  Y.  Supp.  738, 
defining  meaning  of  payment  of  certain  amount  "in  trade" ;  Moore  v.  Taylor,  42 
Hun,  45,  allowing  recovery  where  payment  for  railroad  work  was  to  be  made 
in  stock. 

Cited  in  notes  in  21  A.  D.  424,  on  notes  payable  in  specific  articles;  21  A.  D. 
425,  as  to  when  right  to  pay  in  specific  articles  as  provided  in  note  is  lost;  46  A.  R. 
308,  on  necessity  for  demand  and  refusal  before  recovery  on  instrument  for  pay- 
ment in  specific  property. 

Distinguished  in  Sternberger  v.  McGovern,  4  Daly,  456,  holding  agreement  to 
pay  for  land  in  mortgages  and  other  land,  an  exchange. 
^  Right  to  elect  medium  of  payment. 

Cited  in  Murray  v.  Harrison,  47  Barb.  484,  33  How.  Pr.  90,  holding  contract 
to  pay  certain  sum  in  specific  articles  gave  option  to  pay  in  money  or  articles; 
Jones  V.  Dimmock,  2  Mich.  N.  P.  87,  holding  agreement  to  pay  certain  sum  in 
specific  articles  may  be  discharged  by  payment  in  money;  Leapold  v.  ^IcCartney, 
14  Colo.  App.  442,  60  Pac.  640,  holding  note  payable  in  property  might  be  satis- 
fied by  payment  in  money;  Cleveland  &  P.  R.  Co.  v.  Kelley,  5  Ohio  St.  180,  holding 
agreement  to  pay  for  work  in  articles  at  certain  price  may  be  discharged  by  pay- 
ment in  money;  Trowbridge  v.  Holcomb,  4  Ohio  St.  38,  holding  agreement  to  pay 
sum  in  wool  at  certain  price  may  be  discharged  by  payment  in  money;  Hazeltine 
V.  Brockway,  26  Colo.  291,  57  Pac.  1077,  holding  debtor  who  has  option  to  pay  in 
property  or  money,  must  pay  in  money  if  he  fails  to  elect;  Irving  v.  Bond,  76 
Neb.  293,  107  N.  W.  685,  holding  one  who  may  pay  debt  in  money  or  property, 
bound  to  pay  cash  when  he  aliens  property;  Rockwell  v.  Rockwell,  4  Hill,  164, 
holding  allegation  of  nonpayment  of  note  payable  in  specific  articles,  sufficient; 
Wilson  V.  George,  10  N.  H.  445,  holding  contract  to  pay  certain  sum  in  articles, 
inadmissible  under  count  for  money  had  and  received;  Thomas  v.  Murray,  32 
N.  Y.  605,  holding  contract  to  pay  absolutely  in  goods  not  discharged  by  payment 
in  money;  Dowdney  v.  McCullom,  59  N.  Y.  367,  48  How.  Pr.  342,  holding  agree- 
ment to  pay  part  of  contract  price  in  money  and  part  by  conveyance  cannot  be 
fulfilled  by  payment  of  all  in  money. 
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—  Interest  on. 

Cited  in  Van  Rensselaer  ▼.  Jewett,  6  Denio,  185,  41  A.  D.  750,  allowing  interest 
on  value  of  articles  agreed  upon  as  rent  after  time  for  delivery ;  Dana  v.  Fiedler,  1 
£.  D.  Smith,  463  (dissenting  opinion),  on  recovery  of  interest  upon  breach  of  con- 
tract. 

—  Amount  payable  in  stocks  and  bonds. 

Cited  in  Bates  v.  Cherry  Valley,  S.  &  A.  R.  Co.  8  Th<Hnp.  &  C.  16,  holding  pay- 
ment of  certain  sum  in  stock  must  be  at  par  value  of  stock;  Pusey  v.  New  Jersey 
W.  L.  R.  Co.  14  Abb.  Pr.  N.  S.  434,  holding  recovery  would  lie  for  sum  payable  in 
bonds,  if  no  election  was  made;  Noonan  v.  Ilsley,  17  Wis.  315,  84  A.  D.  742,  hold- 
ing agreement  to  pay  certain  amount  in  stock  meant  at  its  par  value. 

—  Amounts  payable  "in  coin." 

Cited  in  Kimpton  v.  Bronson,  45  Barb.  618,  holding  mortgage  specifying  pay- 
ment in  "gold  or  silver  coin"  might  be  satisfied  by  treasury  notes;  Murray  v. 
Gale,  5  Abb.  Pr.  N.  S.  236,  24  Phila.  Leg.  Int.  228,  holding  contract  specifying  pay- 
ment in  ''gold  or  silver  coin''  satisfied  by  payment  in  legal  tender;  Wilson  ▼.  Mor- 
gan, 30  How.  Pr.  386,  4  Robt  58,  1  Abb.  Pr.  N.  8.  174,  holding  freight  payable  in 
gold  or  silver  dollars,  satisfied  by  payment  of  legal  tender  notes. 

Distinguished  in  Bank  of  Prince  Edward's  Island  v.  Trumbull,  35  How.  Pr.  8, 
4  Abb.  Pr.  N.  S.  82,  53  Barb.  450,  holding  bill  of  exchange  payable  in  United 
States  gold  coin,  must  be  paid  in  gold  or  equivalent  value  in  legal  tender  notes. 

21  AM.  DEO.  232,  McIiAUGHIilN  t.  WAITE,  S  WEND.  404. 
Lost  property,  rights  of  Under. 

Cited  in  New  York  t  H.  R.  Co.  v.  Haws,  3  Jones  &  S.  872;  EUery  t.  Cunning- 
ham, 1  Met.  112, — holding  finder  of  lost  property  has  lawful  possession  which  none 
but  owner  can  question;  Goddard  v.  Winchell,  86  Iowa,  71,  41  A.  8.  R.  481,  17 
L.R.A.  788,  52  N.  W.  1124,  holding  aerolite  became  property  of  owner  of  soil  up- 
on which  it  fell ;  Livermore  v.  White,  74  Me.  462,  43  A.  R.  600,  holding  hides  in- 
advertently left  in  vats  for  many  years  do  not  belong  to  finder ;  Mathews  v.  Har- 
sell,  1  £.  D.  Smith,  303,  holding  servant  who  finds  chattels,  may  maintain  trover 
against  wrongdoer  who  converts  it;  Ferguson  v.  Ray,  44  Or.  557,  102  A.  S.  R. 
648,  1  L.R.A.(N.S.)  477,  77  Pac.  600,  1  A.  A  E.  Ann.  Cas.  1,  holding  gold  bear- 
ing quartz  found  buried  in  ground  not  "treasure-trove." 

Cited  in  reference  note  in  29  A.  D.  215,  on  lost  property. 

Cited  in  notes  in  37  L.R.A.  119,  on  right  of  action  by  finder  of  property; 
18  A.  D.  55,  57,  on  trover  by  finder  of  lost  articles;  11  L.R.A.  172,  on  right  ot 
finder  of  lost  property  to  bring  replevin;  55  A.  D.  511,  on  property  in  goods  left 
derelict  at  sea. 

—  liost  choses  In  action. 

Cited  in  The  Emblem,  2  Ware,  68,  Fed.  Cas.  No.  4,484,  allowing  n»  salvagt 
for  saving  bills  of  exchange  or  evidences  of  d^t  from  wreck;  Yates  t.  Tisdale, 
3  Edw.  Ch.  71,  holding  action  for  prise  money  on  lottery  tieket  can  be  sustained 
only  by  lawful  owner. 

Cited  in  note  in  52  A.  D.  455,  on  right  of  finder  of  bank  bill  as  against  his 
bailee. 

Distinguished  in  Tancil  v.  Seaton,  28  Gratt.  601,  26  A.  R.  380,  holding  finder  of 
bank  note  has  such  an  interest  therein  that  he  may  recover  it  from  a  bailee. 
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SI  Am.  Dec.  S41,  FORSYTH  t.  GANSON,  5  WEND.  558. 
Implied  promise  to  pay  for  benefit  done  by  another. 

Cited  in  St.  Nicholas  Ins.  Co.  ▼.  Howe,  7  Bosw.  450,  holding  payment  to  dia- 
eharge  liability  of  another  party  sufficient  consideration  for  promise  to  repay. 

Cited  in  reference  note  in  27  A.  D.  300,  on  assumpsit  to  reach  money  of  which 
defendant  has  received  the  benefit. 

Disapproved  in  Force  y.  Haines,  17  N.  J.  L.  385,  holding  action  will  not  lie 
for  act  for  benefit  of  another  without  previous  request  or  subsequent  promise  to 
pay. 
—  To  pay  for  necessaries. 

Cited  in  Manning  v.  Wells,  85  Hun,  27,  32  N.  T.  Supp.  601,  holding  promise 
implied  on  part  of  defendant  to  pay  for  necessaries  furnished  infant  son. 

Distinguished  in  Raymond  v.  Loyl,  10  Barb.  483,  holding  action  will  not  lie  by 
third  person  against  parent  for  necessaries  furnished  infant  without  express  or 
implied  contract  by  parent  to  pay. 
Admissions  of  executors  and  administrators. 

Cited  in  M*Intire  v.  Morris,  14  Wend.  90,  holding  corepresentative  not  bound; 
Elwood  v.  Deifendorf,  5  Barb.  308,  holding  admissions  by  executors  or  administra- 
tors cannot  bind  coexecutors  or  administrator;  Cayuga  County  Bank  v.  Bennett, 
5  Hill,  236,  holding  admissions  of  two  of  three  executors  not  receivable  to  affect 
all;  Caruthers  v.  Mardis,  3  Ala.  599,  holding  promise  by  one  oi  several  admin- 
istrators will  not  take  case  out  of  statute  of  limitations;  Weston  v.  Murman,  4 
Ind.  271,  holding  note  given  by  one  of  several  administrators  not  admissible  in 
suit  against  coadministrator;  La  Bau  v.  Vanderbilt,  3  Redf.  384;  Bailey  v. 
Spofford,  14  Hun,  86, — the  same  as  to  executors;  Rogers  v.  Grannis,  20  Ala.  247, 
holding  admission  by  administrator  in  chief  as  to  genuineness  of  note  not 
admissible  against  administrator  de  bonis  non;  Phars  v.  Leachman,  20  Ala.  662, 
holding  administrator  may  by  admission  revive  claim  already  created  against 
estate;  Lawson  v.  Powell,  31  Ga.  681,  79  A.  D.  296,  holding  declarations  and  ad- 
missions of  administrator,  admissible  in  suit  concerning  estate;  Marshall  v. 
Adams,  11  111.  37,  holding  admissions  by  administrator  cannot  bind  joint  promis- 
sor  with  intestate;  Spencer  v.  Hall,  30  Misc.  75,  holding  admissions  of  sole  ad- 
ministrator in  transaction  of  business  as  such,  bind  estate  of  intestate;  Lane  v. 
Doty,  4  Barb.  530,  holding  survivor  of  joint  contractors  cannot  revive  contract 
by  admission,  as  against  personal  representative  of  deceased;  Re  M'Williams, 
3  Clark,  321,  holding  admissions  of  one  executor  do  not  bind  fund  in  hands 
of  representative  of  deceased  executor;  Karl  v.  Black,  2  Pittsb.  Rep.  19,  holding 
one  of  three  executors  cannot  confess  judgment  which  will  bind  estate;  Hall  v. 
Boyd,  6  Pa.  267,  holding  same  as  to  confession  of  judgment  barred  by  statute 
of  limitations;  Scruggs  v.  Driver,  31  Ala.  274,  holding  one  of  two  executors  can- 
not bind  estate  by  purchase  of  property. 

Cited  in  note  in  51  A.  D.  321,  on  effect  of  admissions  by  one  of  several  joint 
obligors  as  to  others. 
Order  of  proof. 

Cited  in  Rushville  &  8.  R.  Co.  ▼.  McManus,  4  Ind.  275,  on  order  of  evidence 
when  several  facts  must  be  proved  to  maintain  issue. 

SI  AM.  DEC.  245,  MARTIN  ▼.  DWEIiliY,  6  WSND.  9. 

Necessity  of  acknowledgment. 

Cited  in  McDaniel  v.  Grace,  15  Ark.  465,  denying  validity  as  to  wife  of  deed 
Am.  Dec.  Vol.  HI.— 66. 


Digitized  by 


Google 


21  AM.  DEC]  NOTES  ON  AMERICAN  DECISIONS.  1026 

of  her  estate,  executed  by  husband  under  her  power  of  attorney  not  acknowledged 
in  mode  required  for  deeds ;  Knight  v.  Lawrence,  19  Colo.  425,  36  Pac.  242,  sustain- 
ing validity  of  wife's  deed  as  a  conveyance  although  not  acknowledged;  Dickinson 
V.  Glenney,  27  Conn.  103,  denying  validity  of  wife's  conveyance  of  her  realty  where 
not  acknowledged  by  husband  as  prescribed ;  Dodge  v.  Hollinshead,  6  Minn.  25,  Gil. 
1,  80  A.  D.  433,  denying  validity  of  married  woman's  deed  not  in  fact  acknowledged, 
as  required  by  statute;  Goss  v.  Furman,  21  Fla.  406;  Wooden  v.  Morris,  3  N.  J. 
Eq.  66, — denying  validity  of  agreement  by  husband  and  wife  for  conveyance  of 
latter's  realty,  in  absence  of  wife's  acknowledgment  on  private  examination; 
Bradley  v.  Walker,  138  N.  Y.  291,  33  N.  E.  1079,  denying  validity  of  married 
woman's  covenant  as  to  building  line,  where  without  prescribed  acknowledgment; 
Knowles  v.  McCamly,  10  Paige,  342,  2  N.  Y.  Leg.  Obs.  272,  denying  decree  against 
heir  of  feme  covert^  for  specific  performance  of  latter's  contract  to  convey,  when 
same  without  prescribed  acknowledgment;  Hait  v.  Uoule,  19  Wis.  472,  holding 
mortgage  executed  by  husband  and  wife  but  not  acknowledged  by  latter,  inopera- 
tive as  against  her;  Godfrey  v.  Thornton,  46  Wis.  677,  1  N.  W.  362,  sustaining 
validity  of  mortgage  of  homestead  as  against  husband  who  owns  same,  although 
wife  signed  but  did  not  attest  or  acknowledge. 
Sufficiency  of  acknowledgment. 

Cited  in  Simms  v.  Hervey,  19  Iowa,  273;  Boykin  v.  Rain,  28  Ala.  332,  65  A.  D. 
349,— denying  validity  of  mortgage  to  pass  estate  of  married  woman  whose  ac- 
knowledgment not  such  as  required  by  law;  Wambole  v.  Foote,  2  Dak.  1,  2  N.  W. 
239,  refusing  to  regard  married  woman's  deed  not  duly  acknowledged  as  pre- 
scribed by  law,  as  agreement  to  convey,  especially  in  absence  of  receipt  of  con- 
sideration ;  Heaton  v.  Fryberger,  38  Iowa,  185,  holding  married  woman's  omission 
in  acknowledgment  to  state  knowledge  with  contents  of  conveyance,  fatal;  Chau- 
vin  V.  Wagner,  18  Mo.  531,  holding  married  woman's  acknowledgment  of  con- 
veyance of  her  own  estate  not  vitiated  by  omission  of  statement  of  explanation, 
where  stating  her  knowledge  of  contents. 

Cited  in  reference  notes  in  52  A.  D.  519,  on  invalidity  of  deed  of  married  woman 
not  acknowledged  in  statutory  mode ;  25  A.  S.  R.  806,  on  effect  of  married  woman's 
deed  defectively  acknowledged;  36  A.  D.  90,  on  sufficiency  of  married  woman's 
certificate  of  acknowledgment  to  deed. 

Cited  in  notes  in  18  A.  D.  450,  on  invalidity  of  deed  by  married  woman  not  ac- 
knowledged in  prescribed  manner;  41  A.  D.  179,  on  substantial  compliance  with 
statute  in  acknowledgment  by  married  woman. 
Parol  proof  to  cure  defective  acknowledgment. 

Cited  in  O'Ferrall  v.  Simplot,  4  G.  Greene,  162,  holding  that  material  defect  or 
omission  in  wife's  acknowledgment  cannot  be  supplied  by  parol;  Willis  v.  Gatt- 
man,  53  Miss.  724,  holding  incompetent,  parol  proof  of  primary  examination  not 
stated  in  certificate. 
Validity  of  contract  or  conveyance  by  married  woman. 

Cited  in  Haussman  v.  Bumham,  59  Conn.  117,  21  A.  S.  R.  74,  22  AtL  1065  (dis- 
senting opinion),  on  validity  of  wife's  agreement  to  reconvey  upon  request,  where 
she  obtained  conveyance  thereby;  Ellison  v.  Branstrator,  153  Ind.  146,  54  N.  S^ 
433,  sustaining  validity  under  statute  requiring  husband  to  join  in  wife's  deed,  ot 
conveyance  by  agent  omitting  husband's  name  but  under  duly  executed  power,  and 
where  consideration  retained;  Grapengether  v.  Fejervary,  9  Iowa,  163,  74  A.  D. 
336,  sustaining  validity  of  wife's  conveyance  of  all  her  interest  in  separate  estate 
although  husband  joins  in  warranty  and  wife  relinquishes  dower  right;  Shroyer  v. 
Nickell,  55  Mo.  264,  denying  validity  of  married  woman's  deed  of  real^ 
not  conveyed  to  her  in  form  and  manner  prescribed  by  statute;  State  v.  Clay,  100 
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Mo.  671,  13  S.  W.  827,  denying  validity  of  married  woman's  power  of  attorney 
for  sale  of  land,  in  absence  of  enabling  statute;  Shaffer  v.  Kugler,  107  Mo.  58,  17 
S.  W.  698,  denying  validity  of  postnuptial  agreement  for  conveyance  to  husband 
by  wife  of  her  general  fee-simple  estate ;  Young  v.  Paul,  10  N.  J.  Eq.  401,  64  A.  D. 
456,  holding  void,  married  woman's  agreement  to  join  in  deed  of  husband's  land; 
Albany  F.  Ins.  Co.  v.  Bay,  4  N.  Y.  9,  sustaining  validity  of  wife's  mortgage  of  her 
property,  upon  prescribed  acknowledgment  but  without  husband  joining;  Scott  v. 
Battle,  85  N.  C.  184,  39  A.  R.  694,  holding  void,  wife's  conveyance  in  which  hus- 
band does  not  join,  and  on  which  she  is  not  privily  examined ;  Frarey  v.  Wheeler, 
4  Or.  190,  holding  married  woman  not  bound  by  contract  to  convey  jointly  ex- 
ecuted with  husband. 

Cited  in  reference  notes  in  39  A.  S.  R.  672,  on  validity  of  married  women's  deeds ; 
23  A.  D.  777,  as  to  when  conveylinces  by  married  women  are  void;  29  A.  D.  72,  on 
enforceability  of  contracts  of  married  woman  with  respect  to  her  separate  proper- 
ty; 47  A.  D.  115,  on  execution  and  acknowledgment  of  conveyance  by  feme  covert. 

Cited  in  notes  in  45  A.  D.  176,  on  validity  of  married  woman's  contracts  and  cov- 
enants; 43  A.  D.  426,  on  wife's  liability  for  breach  of  warranty  in  deed  of  her 
property  executed  jointly  with  husband. 
Separate  property  of  married  woman. 

Cited  in  reference  note  in  49  A.  D.  73,  on  liability  of  married  woman's  properly 
for  her  debts. 

Cited  in  note  in  32  A.  D.  602,  on  wife's  separate  property. 
Validity  of  Judgment  against  married  woman. 

Cited  in  Cary  v.  Dixon,  51  Miss.  593,  holding  void,  judgment  against  married 
woman  in  case  unauthorized  by  law. 
Estoppel  of  feme  covert  —  By  deed. 

Cited  in  Childs  v.  McChesney,  20  Iowa,  431,  89  A.  D.  545,  holding  feme  covert 
not  estopped  by  joining  with  husband  in  conveyance  of  her  realty  with  covenants 
of  general  warranty,  from  asserting  title  subsequently  acquired  with  her  own  means ; 
Preston  v.  Evans,  56  Md.  476,  holding  that  feme  oovert*s  covenant  of  general  war- 
ranty does  not  preclude  assertion  of  subsequently  acquired  interest;  Wilson  v. 
King,  23  N.  J.  Eq.  150,  holding  validity  of  mortgage  assigned  to  wife,  not  af- 
fected by  her  previous  unauthorized  warranty  of  freedom  from  encumbrance  of 
same  property  when  deeded  by  husband ;  Bominick  v.  Michael,  4  Sandf.  374,  hold- 
ing married  woman  not  estopped  by  deed  creating  trust  in  separate  estate  in  case  of 
sale  by  administrator  under  will  whereby  derived,  to  dispute  administrator's  right 
to  sell;  Moore  v.  Tyler,  1  Monaghan  (Pa.)  529,  17  Ala.  216,  denying  estoppel 
against  married  woman  to  assert  interest  in  land  acquired  subsequently  to  war- 
ranty deed  thereof  by  husband  as  owner  in  which  she  joined. 

Cited  in  reference  notes  in  58  A.  D.  569,  as  to  when  married  woman  is  estopped 
by  her  covenants;  54  A.  S.  R.  109,  on  estoppel  of  married  woman  by  covenants  in 
deed;  77  A.  D.  651,  on  estoppel  by  feme  covert  by  covenants  of  warranty  in  deed; 
23  A.  D.  706,  on  conclusiveness  on  married  woman  of  covenants  in  her  deed; 
31  A.  D.  446,  on  estoppel  of  married  woman  to  assert  subsequently  acquired  title 
by  covenant  of  warranty. 

Cited  in  note  in  89  A.  D.  549,  on  married  woman's  estoppel  to  assert  after-ac- 
quired title  by  joining  her  husband  in  warranty  deed. 

—  In  pals. 

Cited  in  Rannells  v.  Gemer,  80  Mo.  474,  holding  estoppels  in  pais  not  applicable 
to  feme  covert^  except  where  regarded  as  feme  sole,  in  consequence  of  possessing 
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separate  estates;  Coster  ▼.  Isaacs,  16  Abb.  Pr.  328,  1  Robt.  170  (dissenting  opin- 
ion), on  liability  of  married  woman  for  rent  of  premises  represented  as  leased  for 
use  in  her  separate  business. 
Specific  performance  of  contract. 

Cited  in  Blythe  v.  Dargin,  68  Ala.  370,  denying  enforceability  of  wife's  deed  as 
contract  to  convey,  although  signed  by  husband  where  husband  not  joined  as 
grantor  as  prescribed;  Annan  v.  Merritt,  13  Conn.  478,  denying  enforceability  in 
chancery  against  husband  and  wife  of  husband's  contract  for  wife's  land;  At- 
kison  V.  Henry,  80  Mo.  161,  holding  mere  acceptance  by  wife  of  purchase  money 
for  land  held  in  entirety,  not  ground  for  specific  performance;  Wooden  v.  Morris,  3 
^.  J.  Eq.  66,  holding  that  equity  will  not  decree  specific  enforcement  of  agree- 
ment of  feme  covert,  with  assent  of  husband,  to  convey  her  realty,  when  same  is 
void  at  law;  Pentz  v.  Simonson,  13  N.  J.  Eq.  232,  denying  right  to  specific  per- 
formance of  married  woman's  contract  to  convey. 

Cited  in  reference  note  in  23  A.  D.  777,  on  enforcement  in  equity  of  defectively 
executed  instrument  by  married  woman. 

Cited  in  notes  in  24  L.R.A.  763,  on  specific  performance  against  wife  on  contract 
of  conveyance  by  husband  and  wife;  19  A.  D.  232,  234,  on  power  of  equity  to 
perfect  or  enforce  defectively  executed  or  acknowledged  instruments  of  married 
woman. 

Distinguished  in  De  Pierres  v.  Thorn,  4  Bosw.  266,  sustaining  enforceability  of 
married  woman's  contract  executed  abroad. 
Reformation  of  contract. 

Cited  in  Cannon  v.  Beatty,  19  R.  I.  624,  34  Atl.  1111;  Moulton  v.  Hurd,  20  ni 
137,  71  A.  D.  257, —  denying  equitable  power  to  reform  married  woman's  mort- 
gage, where  instrument  would  be  essentially  changed  and  contrary  to  intent  at 
making;  Gebb  v.  Rose,  40  Md.  387,  holding  that  omission  of  statutory  require- 
ment in  deed  of  feme  covert,  essential  to  its  validity,  cannot  be  corrected  in 
equity;  Carr  v.  Williams,  10  Ohio,  306,  36  A.  D.  87,  holding  that  feme  coverVu 
deed  not  executed  according  to  statute,  cannot  be  rectified  so  as  to  bind  her  right. 

Cited  in  note  in  61  A.  R.  462,  on  equitable  correction  of  married  wonum's  deed. 

Distinguished  in  Gardner  v.  Moore,  76  Ala.  394,  61  A.  R.  464,  sustaining  equi- 
table jurisdiction  to  reform  mortgage  of  homestead  by  correcting  admitted  error 
in  designation  of  subdivisions  of  same  section,  where  duly  executed  and  acknowl- 
edged by  husband  and  wife. 
Condition  precedent  to  recovery. 

Cited  in  Brown  v.  Pechman,  53  S.  C.  1,  30  S.  E.  686,  holding  that  equity  eaanot 
make  return  of  purchase  money,  condition  precedent  to  married  w<unan'8  re- 
covery for  invalidity  of  conveyance. 
Appealability  of  order. 

Cited  in  Cruger  v.  Douglass,  8  Barb.  81,  2  N.  Y.  Code  Rep.  123>  holding  order 
awarding  process  to  render  decree  effective,  appealable  as  affecting  merits. 

21  AM.  DEC.  256,  LUPIN  v.  MARIE,  6  WEND.  77. 
Passing  of  title  to  chattels  sold. 

Cited  in  Kelley  v.  Upton,  6  Duer,  336,  holding  character  of  contract  of  sale  de- 
termined by  intentions  as  to  vesting  of  title;  Fuller  v.  Bean,  34  N.  H.  290,  hold- 
ing sale  not  complete  while  something  remains  to  be  done  to  ascertain  price; 
Decker  v.  Fumiss,  3  Duer,  291  (dissenting  opinion),  on  title  to  goods  when  some 
act  is  to  be  done  to  ascertain  price;  Rinehart  v.  Olivine,  6  Watts  k  S.  167,  holding 
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lessor  to  be  paid  rent  in  grain  had  no  interest  in  it  until  it  was  severed  and  de- 
livered; Harrison  v.  Williamson,  2  Edw.  Ch.  430,  holding  a  sale  of  goods  absolute 
and  unconditional. 

Cited  in  reference  note  in  28  A.  D.  550,  as  to  when  sales  are  complete. 

—  Payment  as  prerequisite. 

Cited  in  Baker  v.  Bourcicault,  1  Daly,  23,  holding  title  to  goods  not  devested 
until  payment,  unless  there  is  waiver  by  vendor;  Russell  v.  Minor,  22  Wend.  659, 
holding  title  to  goods  to  be  paid  for  in  notes  does  not  pass  without  giving  of 
notes;  Chalmers  v.  McAuley,  68  Vt.  44,  33  Atl.  767,  holding  title  to  chattels 
to  be  paid  for  in  notes  remains  in  vendor  until  delivery. 

—  Waiver  of  nonpayment  or  other  condition  by  delivery. 

Cited  in  People  v.  Haynes,  14  Wend.  546,  28  A.  D.  530  (reversing  11  Wend. 
557) ;  Smith  v.  Lynes,  3  Sandf.  203;  Dodge  v.  Waterman,  36  N.  H.  186, — ^holding 
delivery  of  goods  without  requiring  note  for  price  as  agreed,  waiver  of  stipulation 
for  note;  Sutro  v.  Hoile,  2  Neb.  186;  Russell  v.  Minor,  22  Wend.  659;  Moflfatt  v. 
Green,  9  Ind.  198, — holding  delivery  of  goods,  without  exacting  performance  of 
conditions,  a  waiver  thereof;  Smith  v.  Lynes,  5  N.  Y.  41,  holding  burden  of 
proving  sale  conditional  on  vendor  who  delivered  goods  without  exacting  notes  as 
agreed;  Hogan  v.  Shorb,  24  Wend.  458,  holding  title  passed  to  purchaser  from 
factor  of  goods  sold  for  cash  but  delivered  without  payment;  Fumiss  v.  Hone,  8 
Wend.  247,  holding  upon  delivery  of  goods,  failure  to  take  notes  as  agreed  vests 
absolute  title  in  vendee ;  Ives  v.  Humphreys,  1  E.  D.  Smith,  196,  holding  voluntary 
delivery  of  goods  without  reservation  waiver  of  simultaneous  payment;  Lees  v. 
Richardson,  2  Hilt.  164,  holding  condition  not  performed  at  time  of  sale  or  short- 
ly after,  deemed  to  be  waived ;  Osbom  v.  Gantz,  60  N.  Y.  540,  holding  presumption 
of  waiver  of  present  payment  by  absolute  delivery  may  be  rebutted  by  circum- 
stance. 

Distinguished  in  Genin  v.  Tompkins,  12  Barb.  265,  on  waiver  of  condition  with 
respect  to  right  to  demand  immediate  payment  for  chattels. 
Delivery  as  passing  title. 

Cited  in  Morgan  v.  Powers,  66  Barb.  35,  holding  delivery  of  animal  to  be  ex- 
changed for  another  passed  title  to  it;  Manton  v.  Gammon,  7  IlL  App.  201,  hold- 
ing conditional  delivery  of  goods  passed  no  title  to  vendee. 

Cited  in  note  in  16  A.  D.  436,  on  passing  of  title  by  delivery  without  pay- 
ment. 

Sale  to  insolvent. 

Cited  in  Redington  v.  Roberts,  25  Vt.  686,  holding  mere  insolvency  of  vendee 
will  not  avoid  a  sale;  MuUiken  v.  Millar,  12  R.  I.  296,  holding  proof  of  general 
intent  to  defraud  by  purchasing  after  insolvency,  sufficient;  Smith  v.  Smith,  21 
Pa.  367,  60  A.  D.  51 ;  Reed  v.  Felmlee,  25  Pa.  Super.  Ct.  37,— holding  intention 
of  insolvent  buyer  not  to  pay,  not  fraud,  without  false  representations;  Nichols 
V.  Pinaer,  18  N.  Y.  295,  holding  omission  of  vendee  to  disclose  insolvency,  not  a 
fraud  for  which  sale  may  be  avoided;  Bidault  v.  Wales,  19  Mo.  36,  59  A.  D. 
327,  holding  sale  to  vendee  who  is  ignorant  of  insolvency,  not  fraudulent. 

Cited  in  note  in  27  A.  R.  505,  on  validity  of  purchase  by  insolvent  made  with- 
out intention  to  pay. 

Assignment  by  insolvent. 

Cited  in  Leger  v.  Bonaffe,  2  Barb.  475,  holding  under  general  assignment  for 
creditors,  no  new  consideration  being  advanced,  notes  pass  subject  to  existing 
equities. 
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Vendor's  lien  on  land. 

Cited  in  Hall  v.  Click,  5  Ala.  363,  30  A.  D.  327,  holding  vendor  of  real  estate 
retains  lien  for  unpaid  purchase  money;  Burr  t.  Robinson,  25  Ark.  277,  holding 
mortgagee  with  power  to  sell  has  no  lien  as  vendor  in  case  of  sales. 

Cited  in  reference  notes  in  37  A.  D.  633,  on  vendor's  lien;  30  A.  D.  330,  on 
creation,  existence,  and  extent  of  vendor's  lien ;  52  A.  D.  435,  on  nature  of  vendor's 
lien;  24  A.  D.  601,  on  equitable  lien  for  unpaid  purchase  money;  40  A.  D.  460, 
on  right  of  vendor  of  real  estate  to  lien  for  purchase  money;  45  A.  D.  272;  52  A. 
D.  212;  60  A.  D.  550,^^n  vendor's  lien  upon  real  estate  for  purchase  money; 
50  A.  D.  548,  on  vendor's  lien  on  realty  as  doctrine  of  equity. 

Cited  in  notes  in  39  A.  D.  202,  on  vendor's  lien  on  realty  for  purchase  money; 
28  A.  D.  199,  on  existence,  waiver,  and  assignability  of  vendor's  lien. 
-~On  chattels. 

Cited  in  Myers  v.  King,  48  Hun,  106;  Cole  v.  Smith,  24  W.  Va.  287;  Slack  v. 
Collins,  145  Ind.  569,  42  N.  E.  010, — holding  vendor  of  personal  property  has  no 
lien  for  unpaid  purchase  money  after  delivery;  Buck  v.  Grimshaw,  1  Edw.  Ch. 
140,  holding  delivery  of  goods  unconditionally  and  without  fraud  gave  vendor  no 
lien  for  purchase  price;  Blackshear  v.  Burke,  74  Ala.  239,  holding  vendor  who 
delivers  chattels  unconditionally  has  no  lien  for  purchase  money. 

Cited  in  reference  notes  in  19  A.  S.  R.  255,  on  lien  of  vendor  on  sale  of  per- 
sonalty; 77  A.  D.  95,  on  loss  of  lien  on  personalty  by  surrendering  possession. 

Cited  in  notes  in  83  A.  S.  R.  453,  on  lien  of  vendor  of  personalty;  83  A.  S.  K. 
457,  on  effect  of  delivery  on  lien  of  vendor  of  personalty. 
effect  of  failure  to  pay  for  chattel  as  agreed. 

Cited  in  Conway  v.  Bush,  4  Barb.  564,  holding  buyer  of  chattels  for  cash  cannot 
take  goods  or  sue  for  them  without  payment;  Yale  v.  Coddington,  21  Wend.  175, 
holding  vendor  may  sue  for  breach  of  agreement  to  pay  for  goods  in  notes  as 
agreed. 
Completion  of  contract. 

Cited  in  Falls  v.  Gaither,  9  Port.  (Ala.)  605,  holding  offer  to  sell,  by  letter, 
binds  offerer  when  accepted  if  not  revoked  prior  thereto. 

21  AM.  DEC.  262,  MACTI£R  v.  FRITH,   6  W£ND.   103. 
Necessary  mutuality  and  accord  of  minds  to  form  contract. 

Cited  in  McConnell  v.  Brillhart,  17  111.  354,  65  A.  D.  661,  holding  contract  must 
be  mutual,  reciprocal,  and  upon  good  consideration ;  Zeltner  v.  Irwin,  25  App.  DW. 
228,  49  N.  Y.  Supp.  337,  holding  matter  in  contract  not  suflSciently  definite  to  con- 
stitute contract;  ivey  v.  Kern  County  Laud  Co.  115  Cal.  196,  46  Pac.  926,  hold- 
ing contract  made  where  last  act  performed  which  rendered  it  obligatory;  Falls 
V.  Gaither,  9  Port.  (Ala.)  605,  holding  concurrence  of  minds  necessary  to  con- 
tract need  not  take  place  at  same  instant  of  time;  Northampton  Mut.  Live  Stock 
Ins.  Co.  V.  Tuttle,  40  N.  J.  L.  476,  holding  insurance  contract  made  where  last 
act  necessary  to  complete  it  was  done. 
Offer  and  acceptance,   In  general. 

Cited  in  Curtis  v.  Blair,  26  Miss.  309,  59  A.  D.  257,  holding  acceptance  of 
full,  unconditional  offer  makes  completed  contract;  Kleinhans  v.  Jones,  15  C.  C.  A. 
644,  37  U.  S.  App.  185,  68  Fed.  742,  holding  where  consent  is  not  given  by  one 
party  to  terms  to  which  other  has  agreed,  there  is  no  contract;  Grarfielde's  Case, 
11  Ct.  CI.  592,  holding  acceptance  of  bid  imposes  liability  on  other  party  without 
formal  contract;  Seamans  v.  Knapp-Stout  &  Co.  Co.  80  Wis.  171,  46  A.  S.  R.  826, 
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27  L.R.A.  362,  61  N.  W.  757,  holding  insurance  contract  not  complete  until  applica- 
tion and  premium  note  were  received  and  approved  by  company;  Bentley  v.  Co- 
lumbia Ins.  Co.  17  N.  Y.  421,  liolding  general  insurance  agent  not  authorized  to 
insure  property  before  receipt  of  application;  New  Haven  County  Bank  v. 
Mitchell,  15  Conn.  206,  holding  in  case  of  contract  of  suretyship,  for  paper,  no 
acceptance  necessary  to  make  surety  liable;  Fellows  v.  Prentiss,  3  Denio,  512, 
45  A.  D.  484,  holding  proposition  to  become  surety  for  third  party,  not  binding 
without  acceptance;  Weaver  v.  Burr  (Weaver  v.  Gay),  31  W.  Va.  736,  3  L.R.A. 
94,  8  S.  E.  743  (dissenting  opinion),  on  whether  proposal  was  accepted  so  as  to 
make  it  valid  contract. 

Cited  in  reference  note  in  97  A.  D.  571,  on  necessity  of  acceptance  of  offer  to 
make  it  binding. 

—  By  mail  or  message. 

Cited  in  Wills  v.  Carpenter,  75  Md.  80,  25  Atl.  415,  holding  offer  and  acceptance 
by  mail  must  be  definite  to  make  contract;  Averill  v.  Hedge,  12  Conn.  424,  holding 
offer  by  mail  must  be  accepted  within  reasonable  time;  Butterfield  v.  Spencer,  1 
Bosw.  1,  holding  offer  communicated  by  letter  when  accepted  by  letter  becomes 
binding  contract;  Sherman  v.  White,  How.  App.  Cas.  29,  on  correspondence  be- 
tween parties  as  making  contract;  Lucas  v.  Western  U.  Teleg.  Co.  131  Iowa,  669, 
6  L.R.A.(N.S.)  1016,  109  N.  W.  191,  holding  offer  by  mail  impliedly  authorizes 
acceptance  through  same  agency. 

Cited  in  note  in  6  £.  R.  C.  90,  92,  132,  on  offer  and  acceptance  of  contract  made 
by  letter. 

Distinguished  in  Haas  v.  Myers,  111  111.  421,  53  A.  R.  634,  holding  acceptance 
of  offer  by  mail  or  telegraph  will  not  complete  contract  where  anything  remains  to 
be  done. 

—  Assent  or  acceptance  after  death  of  party. 

Cited  in  Scruggs  v.  Cotterill,  67  App.  Div.  583,  73  N.  Y.  Supp.  882,  holding 
agreement  between  stockholders  giving  each  right  to  purchase  stock  of  other  in 
case  of  death,  enforceable  against  executors;  Haarstick  v.  Fox,  9  Utah,  110,  33 
Pac.  251,  holding  death  of  vendor  who  had  mailed  acceptance  of  offer  did  not 
affect  transaction;  Northwestern  Mut.  L.  Ins.  Co.  v.  Joseph,  31  Ky.  L.  Rep.  714, 
12  L.R.A.(N.S.)  439,  103  S.  W.  317,  holding  death  of  insured  after  acceptance  of 
option,  before  delivery  of  acceptance  did  not  nullify  contract. 

Cited  in  notes  in  23  L.R.A.  708,  on  effect  on  contract  of  sale  of  death  of  party 
thereto;  12  L.R.A.(N.S.)  439,  on  effect  of  death  of  party  after  mailing  but  before 
receipt  of  his  letter  accepting  an  offer. 
Continuance  and  duration  of  offer. 

Cited  in  Pettibone  v.  Moore,  75  Hun,  461,  27  N.  Y.  Supp.  455,  holding  offer 
presumed  to  be  open  for  time  specified  for  its  continuance;  Moore  v.  Pierson,  6 
Iowa,  279,  71  A.  D.  409,  holding  offer  in  general  presumed  to  continue  until  ac- 
ceptance; Berly  v.  Taylor,  5  Hill,  577,  holding  proposition  to  sell  presumed  to  con- 
tinue until  revoked;  Wylie  v.  Brice,  70  N.  C.  422,  holding  offer  to  pay  draft  con- 
tinued for  reasonable  time  after  making;  Houghwout  v.  Boisaubin,  18  N.  J.  £q. 
315,  holding  offer  to  sell,  unsupported  by  consideration,  may  be  withdrawn  any 
time  before  acceptance;  Simonson  v.  Kissick,  4  Daly,  143,  holding  vendor  may  re- 
tract offer  if  not  accepted  when  made  unless  there  is  consideration  allowing 
election;  Hallock  v.  Commercial  Ins.  Co.  26  N.  J.  L.  268,  holding  application  for 
insurance  construed  to  stand  until  contrary  appears;  Wheat  v.  Cross,  31  Md.  99, 
1  A.  R.  28,  holding  offer  continued  until  notice  of  withdrawal  actually  reached 
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vendor;  Sherley  v.  Reehl,  84  Wis.  46,  64  N.  W.  267;  McCleskey  t.  Howell  Cotton 
Co.  147  Ala.  573,  42  So.  67, — ^holding  offer  deemed  to  oontinae  until  answered  or 
withdrawn;  Phillips  v.  Moor,  71  Me.  78,  holding  objection  to  acceptance  as  being 
too  late  waived  if  not  communicated  promptly. 

Cited  in  reference  note  in  34  A.  S.  R.  344,  on  continuing  offer  to  aelL 
Time  for  acceptance  of  offer. 

Cited  in  Batterman  v.  Morford,  76  N.  Y.  622,  holding  parties  bound  by  offer 
only  for  reasonable  time;  Union  Nat.  Bank  v.  Miller,  106  N.  C.  347,  19  A.  S.  R. 
538,  11  S.  £.  321,  holding  offer  comes  to  end  if  not  accepted  within  definite  time 
named;  Donaldson  v.  Kerr,  6  Pa.  486,  holding  bid  made  at  sheriff's  sale  withdrawn 
by  implication  when  sale  is  adjourned;  James  v.  Marion  Fruit  Jar  &  Bottle  Co. 
69  Mo.  App.  207,  holding  party  cannot  accept  terms  of  offer  before  they  are  com- 
municated by  offerer;  Mathews  Slate  Co.  v.  New  Empire  Slate  Co.  122  Fed.  972, 
holding  offer  to  convey  land  enforceable  if  assented  to  before  withdrawn. 
Acceptance  by  relation  to  time  of  offer. 

Cited  in  Goodpaster  v.  Porter,  11  Iowa,  161,  holding  acceptance  of  offer  to  hnj 
upon  election  to  sell,  made  consideration  relate  back  to  promise. 
Means  and  sufficiency  of  acceptance. 

Cited  in  Fried  v.  Royal  Ins.  Co.  60  N.  Y.  243,  holding  acceptance  of  proposal 
to  insure  with  receipt  of  premium  made  binding  contract;  Kentucky  Mnt.  Ins.  Co. 
V.  Jenks,  5  Ind.  96,  holding  acceptance  of  application  of  insurance,  premiums 
to  be  paid  in  advertising,  completed  contract;  Samuel  v.  Cravens,  10  Ark.  380, 
holding  institution  of  action  not  acceptance  of  offer  of  bankrupt  to  pay. 
—  Overt  nets  or  acquiescent  silence. 

Cited  in  Fox  v.  Turner,  1  111.  App.  153,  holding  overt  act  showing  determination 
to  accept  offer,  completes  contract;  Hallock  y.  Commercial  Ins.  Co.  26  N.  J.  L.  268, 
holding  contract  arises  when  overt  act  is  done  intending  to  signify  acceptance  of 
proposition;  New  York  &  N.  H.  R.  Co.  v.  Pixley,  19  Barb.  428,  holding  silenes 
under  certain  circumstances  assent  to  a  proposition. 
Compliance  with  statute  of  frauds. 

Cited  in  note  in  15  E.  R.  C.  357,  on  sufficiency  of  writing  to  satisfy  statute  of 
frauds. 

Conformity  of  acceptance  to  offer. 

Cited  in  Myers  v.  Smith,  48  Barb.  614,  holding  acceptance  of  offer  made  by 
letter  must  be  accordant  with  terms  of  offer;  Myers  v.  Trescott,  59  Hun,  395, 
13  N.  Y.  Supp.  54;  Nundy  v.  Matthews,  34  Hun,  74, — holding  answer  proposing 
modifications  to  offer  must  be  expressly  accepted;  Lewis  v.  Browning,  130  Mass. 
173,  holding  offer  by  letter  requiring  acceptance  by  certain  date  depends  upon  such 
acceptance. 
Knowledge  of  acceptance  by  offerer. 

Cited  in  Ryder  v.  Frost,  3  La.  Ann.  623,  holding  knowledge  of  acceptance  by 
proposer  not  necessary  to  complete  contract;  Falls  v.  Gaither,  9  Port.  (Ala.) 
605,  holding  sale  complete  when  offer  accepted,  even  though  offerer  ignorant  of 
acceptance;  People  tx  rel.  Frost  v.  Fay,  3  Lans.  398,  holding  notiee  to  party  of 
acceptance  of  bid  would  make  binding  contract. 
Completion  of  acceptance. 

Cited  in  Wilson  v.  Lewiston  Mill  Co.  150  N.  Y.  314,  55  A.  S.  R.  680,  44  N.  E. 
969,  holding  place  where  bid  was  received  and  negotiations  concluded,  place  of 
contract. 
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Cited  in  notes  in  55  A.  S.  R.  45,  on  place  of  contract;  99  A.  D.  668,  on  place  of 
last  act  of  assent  as  place  where  contract -was  made. 
—  Of  acceptance  by  mail  or  the  like. 

Cited  in  Winterport  Granite  &  Brick  Co.  v.  The  Jasper,  Holmes,  99,  Fed.  Cas. 
No.  17,898;  Kempner  v.  Cohn,  47  Ark.  619,  58  A.  R.  775,  1  S.  W.  869;  Moore 
V.  Pierson,  6  Iowa,  279,  71  A.  D.  409;  Ferrier  v.  Storer,  63  Iowa,  484,  50  A.  R. 
752,  19  N.  W.  288;  Abbott  v.  Shepard,  48  N.  H.  14;  Vassar  v.  Camp,  14  Barb.  341 ; 
Clark  V.  Dales,  20  Barb.  42;  Passaic  Mfg.  Co.  v.  Hoffman,  3  Daly,  495;  Vassar 
V.  Camp,  11  N.  Y.  441;  Campbell  v.  Beard,  57  W.  Va.  601,  50  S.  E.  747;  Burton 
V.  United  States,  202  U.  S.  344,  60  L.  ed.  1057,  26  Sup.  Ct.  Rep.  688,  6  A.  &  E. 
Ann.  Cas.  362, — holding  contract  complete  when  answer  containing  acceptance  is 
despatched  by  mail  or  otherwise;  Minnesota  Linseed  Oil  Co.  v.  Collier  White- 
Lead  Co.  4  Dill.  431,  Fed.  Cas.  No.  9,635,  holding  same  rule  when  acceptance  is 
deposited  for  transmission  in  telegraph  office;  Tayloe  v.  Merchants'  F.  Ins.  Co.  9 
How.  390,  13  L.  ed.  187,  holding  contract  of  insurance  complete  when  insured  put 
letter  of  acceptance  in  postoffice;  Levy  t.  Cohen,  4  Ga.  1,  holding  acceptance  by 
written  reply  takes  effect  from  time  communication  is  sent;  Trevor  v.  Wood,  26 
How.  Pr.  461,  41  Barb.  256,  holding  rule  as  to  contracts  made  by  mail  not  ap- 
plicable to  communications  by  telegraph;  Trevor  v.  Wood,  36  N.  Y.  307,  93  A.  D. 
511,  3  Abb.  Pr.  N.  S.  355,  holding  sending  of  despatch  by  telegraph  acceptance  of 
offer  made  in  same  way. 

Cited  in  reference  note  in  35  A.  D.  189,  as  to  when  contract  of  sale  by  letter 
is  complete. 

Cited  in  notes  in  93  A.  D.  515,  as  to  when  contract  by  mail  or  telegraph  is  con- 
Biunmated;  99  A.  D.  669,  on  place  where  assent  to  proposal  is  mailed  as  place  of 
contract. 

Acts  requiring  concurrence  of  minds. 

Cited  in  Kavanaugh  v.  Security  Trust  &  L.  Ins.  Co.  117  Tenn.  33,  7  L.R.A.(N.S.) 
253,  96  S.  W.  499,  10  A.  k  E.  Ann.  Cas.  680,  holding  communication  as  to  maturity 
of  premium  must  be  received  to  operate  as  notice  upon  which  forfeiture  may  be 
based;  The  Palo  Alto,  2  Ware,  344,  Fed.  Cas.  No.  10,700,  holding  revocation  of 
remission  of  forfeiture  by  Secretary  of  Treasury  inoperative  until  notice  given 
to  claimant. 

Distinguished  in  Crown  Point  Iron  Co.  v.  iEtna  Ins.  Co.  127  N.  Y.  608,  14 
LJR.A.  150,  28  N.  E.  653,  holding  cancelation  of  policy  incomplete  until  request 
for  same  reached  insured. 
RetroactiTC  assent  to  act. 

Cited  in  Drennen  v.  Walker,  21  Ark.  539,  holding  ratification  by  principal  of  un- 
authorized act  of  agent  relates  back  to  first  act  of  agent. 
Mailing  as  equivalent  to  delivery  of  message. 

Cited  in  Wayne  County  Sav.  Bank  v.  Low,  6  Abb.  N.  C.  76,  holding  note 
delivered  to  bank  when  deposited  in  mail  box  in  another  state. 
Revocation  of  agency  by  mail. 

Cited  in  Robertson  v.  Cloud,  47  Miss.  208,  holding  revocation  of  agency  sent  by 
mail  becomes  operative  on  its  receipt  by  agent. 
What  excuses  performance  of  contract. 

Cited  in  note  in  1  E.  R.  C.  348,  on  vis  major  or  inevitable  accident  as  excusing 
performance  of  contract. 

Concealment  as  fraud. 

Cited  in  reference  note  in  44  A.  D.  463,  as  to  when  suppression  of  truth  con- 
stitutes fraud. 
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Right  of  stoppage  in  tranflita. 

Cited  in  reference  notes  in  28  A.  D,  550,  on  termination  of  right  of  stoppage 
in  transitu;  23  A.  D.  614,  as  to  when  right  of  stoppage  in  transitu  exists. 
Cited  in  note  in  29  A.  D.  394,  on  how  stoppage  in  transitu  is  effected. 

21  AM.  DEC.  80«,  TUTTLE  v.  JACKSON,  «  WEND.  218. 
Exempllflcatlons  of  transcript  of  Justice's  court  as  cTidence. 

Cited  in  Herrick  v.  Ammerman,  32  Minn.  544,  21  N.  W.  836,  holding  exemplifi- 
cation of  justice's  judgment  docketed  in  the  district  court,  attested  by  the  clerk, 
with  seal  of  the  court  annexed,  are  competent  evidence  to  prove  the  judgment 
Dickinson  v.  Smith,  25  Barb.  102,  holding  the  transcript  and  docketing  justice's 
judgment  all  that  is  necessary,  to  establish  the  judgment  as  a  lien,  and  the 
authority  of  the  clerk  to  issue  execution. 
—  Necessity  that  transcript  show  Jurisdiction. 

Cited  in  Jackson  ex  dem.  Russell  v.  Rowland,  6  Wend.  666,  22  A.  D.  557,  holding 
a  transcript  of  a  justice's  judgment  is  good,  although  it  does  not,  on  its  face, 
show  that  the  justice  had  jurisdiction;  Agar  v.  Tibbets,  46  Hun,  52,  holding  no 
action  lies  upon  a  judgment  docketed  in  clerk's  office,  upon  the  filing  of  a  tran- 
script of  a  justice's  judgment,  unless  the  jurisdiction  of  the  justice  is  shown  by 
the  transcript  or  proved. 
Judicial  sales  of  champertous  titles. 

Cited  in  Mann  v.  Faircbild,  6  Barb.  108;  Sandiford  v.  Frost,  9  App.  Div.  55, 
41  N.  Y.  Supp.  103;  Eisemann  v.  Lapp,  38  Misc.  14,  76  N.  Y.  Supp.  695;  Stevens 
V.  Hauser,  39  N.  Y.  302;  De  Garmo  v.  Phelps,  176  N.  Y.  455,  68  N.  E.  873; 
Chalmers  v.  Wright,  5  Robt.  713;  Traux  v.  Thorn,  2  Barb.  156,— holding  sUtute 
forbidding  the  purchase  of  pretended  titles,  not  applicable  to  judicial  sales,  or 
transfer  by  operation  of  law ;  Knapp  v.  Burton,  7  N.  Y.  Civ.  Proc.  Rep.  448,  hold- 
ing same  because  party  in  possession  must  claim  adverse  to  grantor,  and  where  the 
conveyance  is  under  judicial  sale,  the  question  of  adverse  possession  is  not  in- 
volved; Sims  V.  Cross,  10  Yerg.  460,  holding  champerty  act  not  applicable  to  sale 
by  decree  of  court;  Hoyt  v.  Thompson,  5  N.  Y.  320,  holding  sale  by  receiver  of 
corporation  is  a  judicial  one,  and  passes  a  good  title  to  purchaser,  notwithstand- 
ing an  adverse  possession  by  third  party;  Stevens  v.  Palmer,  10  Bosw.  60,  holding 
conveyance  by  assignee  in  bankruptcy,  by  order  of  court,  not  within  prohibition 
against  conveying  lands  held  adversely;  Trimm  v.  Marsh,  54  N.  Y.  599,  13  A.  R. 
623,  holding  interest  of  mortgagor  out  of  possession  may  be  sold  on  execution,  and 
the  owner  of  the  mortgage  in  possession  can  become  the  purchaser. 

Cited  in  note  in  15  A.  D.  411,  on  necessity  of  judgment,  execution,  and  title  in 
defendant  to  support  of  sherifi's  deed. 

Distinguished  in  Mann  v.  Fairchild,  14  Barb.  548,  holding  statute  prohibiting 
purchase  of  choses  in  action  by  attorneys,  for  purpose  of  bringing  suits  thereon, 
extends  to  purchases  made  at  judicial  sales. 
"What  is  champerty. 

Cited  in  reference  notes  in  29  A.  R.  136;  37  A.  D.  562, — on  what  constitutei 
champerty. 

Mode  of  proving  Judgment. 

Cited  in  reference  notes  in  24  A.  D.  630,  on  mode  of  proving  judgment;  26  A. 
D.  82,  on  proof  of  judgment  by  best  evidence  available. 
Amendments. 

Cited  in  reference  notes  in  34  A.  D.  105,  on  amendments;  35  A.  D.  735,  oa 
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amendment  of  pleadings;  87  A.  D.  245,  on  amendment  of  declaration  in  eject- 
ment. 
Execution  of  process  by  sheriffs  and  deputies  after  term. 

Cited  in  People  ex  rel.  Dimn  v.  Boring,  8  Cal.  406,  68  A.  D.  331,  holding  on 
election  of  new  sheriff,  the  former  sheriff  must  complete  execution  of  all  final 
process  begun  before  expiration  of  his  term;  Wilson  v.  Russell,  4  Dak.  376,  31  N. 
W.  646,  holding  by  statute,  where  a  sale  of  mortgaged  property  has  been  made  by 
a  deputy  sheriff,  the  successor  of  his  principal  may  execute  the  deed;  Averill  v. 
Wilson,  4  Barb.  180;  Head  v.  Daniels,  38  Kan.  1,  16  Pac.  911,--holding  sheriff's 
deed  may  be  executed  by  ex-sheriff  after  his  term  where  he  levied  on  execution 
and  advertised  the  property  for  sale  during  his  term;  Barclay  v.  Bates,  2  Mo. 
App.  139,  holding  as  to  sale  made  by  sheriff,  as  trustee  under  a  deed  of  trust,  a 
memorandum  which  satisfies  the  statute  of  frauds  may  be  made  by  a  deputy 
•sheriff  other  than  the  one  conducting  the  sale;  People  ex  rel.  Wool  ley  v. 
Baker,  20  Wend.  602,  holding  second  or  subsequent  creditor  with  right  to  redeem 
may  pay  the  necessary  money  to  a  deputy  sheriff  who  made  the  sale,  after  the 
term  of  hfs  principal;  People  ex  rel.  McAllister  v.  Lynch,  68  N.  Y.  473,  holding 
deputy  sheriff  may  execute  deeds  of  land  sold  by  him  and  receive  redemption  after 
term  of  his  principal,  and  after  such  term,  redemption  must  be  made  to  him  if  in 
Attendance  at  sheriff's  office. 

Cited  in  reference  note  in  36  A.  D.  543,  on  power  and  duty  of  sheriffs  after 
expiration  of  term. 

Distinguished  in  Moore  v.  Willamette  Transp.  &  Locks  Co.  7  Or.  369,  holding 
by  statute,  a  sheriff's  deed  may  be  executed  by  the  sheriff  who  is  in  office  at  time 
Odeed  is  due,  after  time  of  redemption  has  expired. 
Right  of  defendant  in  ejectment  to  show  different  titles. 

Cited  in  Johnstone  v.  Scott,  11  Mich.  232  (dissenting  opinion),  on  right  of  de- 
fendant in  ejectment  to  show  any  number  of  titles,  and  that  his  possession  will 
be  presiuned  from  the  valid  one. 

Cited  in  note  in  60  A.  D.  602,  on  sufficiency  of  proof  of  prior  possession  less 
than  statutory  period  to  sustain  ejectment. 

Validity  of  title  of  subsequent  purchaser  or  mortgagee  with  actual  notice 
of  prior  unrecorded  conveyance. 

Cited  in  Butler  v.  Viele,  44  Barb.  166;  Smith  v.  Branch  Bank,  21  Ala.  125,— 
holding  an  unrecorded  mortgage  valid  as  to  all  subsequent  creditors  and  purchas- 
ers with  notice  of  its  existence;  Jackson  ex  dem.  Merrick  v.  Post,  16  Wend.  596; 
Dixon  v..  Doe,  1  Smedes  &  M.  70,  holding  notice  by  subsequent  creditors  and  pur- 
chasers of  prior  unrecorded  deed  is  equivalent  to  registration  of  such  deed;  Keirs- 
ted  V.  Avery,  4  Paige,  9,  on  validity  of  unrecorded  sheriff's  deed  as  to  subsequent 
purchaser  at  sheriff's  sale,  who  has  neither  actual  nor  constructive  notice  that 
title  has  been  devested ;  Riley  v.  Hoyt,  29  Hun,  1 14,  holding  subsequent  purchaser 
for  value,  whose  deed  is  first  recorded  is  not  bound  by  a  prior  imrecorded  mort- 
'gage  without  actual  notice  of  it;  Westbrook  v.  Gleason,  79  N.  Y.  23  (dissenting 
opinion),  on  validity  of  assignment  of  mortgage  by  mortgagee  with  notice  of  prior 
unrecorded  mortgage;  Reynolds  v.  Darling,  42  Barb.  418,  on  validity  of  title  of 
purchaser  with  notice  from  judgment  debtor  within  period  of  limitation;  Valen- 
tine V.  Marshall,  Fed.  Cas.  No.  16,812a,  on  actual  notice  as  equivalent  to  regis- 
try. 

Cited  in  reference  note  in  38  A.  D.  130,  on  effect  of  actual  or  constructive  notice 
?of  unrecorded  deed. 
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Cited  in  note  in  25  A.  D.  334,  on  validity  of  unrecorded  deed  as  against  second 
purchaser  with  notice. 

Disapproved  in  Martin  v.  Dry  den,  6  111.  187,  holding  attaching  creditor  who 
levies  without  actual  or  constructive  notice  of  prior  deed  acquires  a  lien,  which,  if 
perfected  by  judgment,  execution,  sale,  and  deed,  will  hold  the  legal  estate,  as 
against  prior  unrecorded  deed,  although  at  time  of  his  execution  and  sale  he  had 
notice  of  the  deed. 
Notice  from  knowledi^  of  facts  challenging  inquiry. 

Cited  in  Ellis  v.  Harriman,  90  N.  Y.  466;  Parker  v.  Kane,  4  Wis.  1,  65  A.  D. 
283, — holding  whatever  is  sufficient  to  make  it  the  purchaser's  duty  to  inquire  as 
to  the  rights  of  others  is  considered  legal  notice  of  those  rights ;  Kellogg  v.  Smithy 
26  N.  Y.  18  (dissenting  opinion),  to  the  same  point;  Acer  v.  Westcott,  46  N.  Y. 
384,  7  A.  R.  355,  holding  recital  in  deed  forming  link  in  the  chain  of  title  which 
should  put  a  subsequent  grantee  or  mortgagee  upon  inquiry  as  to  defect  in  title, 
is  constructive  notice;  Doran  v.  Dazey,  5  N.  D.  167,  57  A.  S.  R.  550,  64  N.  W. 
1023,  holding  person  so  put  on  inquiry  as  to  existence  of  unrecorded  deed,  and 
who  fails  to  make  such  inquiry,  cannot  claim  as  a  bona  fide  purchaser;  Doyle  v. 
Stevens,  4  Mich.  87,  holding  notice  of  prior  unrecorded  mortgage,  and  actual  pos- 
session by  the  prior  mortgagee  sufficient  notice  to  subsequent  mortgagee;  Lyon  v. 
Gombert,  63  Neb.  630,  88  N.  W.  774,  holding  claimant  is  by  statute,  chargeable 
with  notice  of  such  facts  as  he  might  have  learned  by  exercise  of  ordinary  care 
and  diligence;  Peck  v.  Mallams,  10  N.  Y.  509;  Fort  v.  Burch,  6  Barb.  60, — ^holding 
notice  must  be  direct  and  positive,  or  implied,  and  notice  barely  sufficient  to  put 
party  on  inquiry  is  not  enough,  or  is  a  suspicion  sufficient;  Williamson  v. 
Brown,  15  N.  Y.  354,  holding  the  presumption  of  notice  from  knowledge  of  facts 
sufficient  to  put  one  upon  inquiry  is  one  of  fact  and  may  be  rebutted ;  Williams  v. 
Birbeck,  Hoffm.  Ch.  359,  holding  it  sufficient  as  to  third  persons  if,  with  exercise 
of  ordinary  caution,  they  would  have  been  led  to  a  knowledge  of  a  revocation  of  a 
power  of  attorney. 

Cited  in  reference  notes  in  42  A.  S.  R.  733,  on  matter  putting  one  on  inquiry  as 
notice;  38  A.  D.  131,  on  effect  of  notice  putting  one  on  inquiry  as  to  another's 
rights;  25  A.  D.  676,  on  whatever  puts  party  on  inquiry  as  notice  of  all  facts  as- 
certainable by  ordinary  diligence. 

Cited  in  note  in  62  A.  D.  321,  on  inference  of  notice  arising  from  newspaper 
articles  or  publication  not  required  or  authorized  by  law. 
Recording  of  conveyance  as  constructive  notice. 

Cited  in  Wright  v.  Ross,  36  Cal.  414,  holding  one  with  notice  of  prior  equitable 
rights  of  a  third  person  by  record  cannot  become  a  bona  fide  purchaser  or  mort- 
gagee;  Wood  v.  Chapin,  13  N.  Y.  509,  67  A.  D.  62,  holding  recorded  deed  of  creditor 
at  sale,  by  virtue  of  legal  proceedings  to  collect  his  debt,  valid  as  against  prior 
unrecorded  deed  by  the  judgment  debtor,  of  which  creditor  had  no  notice. 
Possession  of  land  as  notice  to  subsequent  purchasers  and  creditors. 

Cited  in  Smith  v.  Zurcher,  9  Ala.  208;  Hamilton  v.  Fowlkes,  16  Ark.  340;  Pell 
V.  McElroy,  36  Cal.  268;  Massey  v.  Hubbard,  18  Fla.  688;  Rupert  v.  Mark,  15  HL 
640;  Minor  v.  Willoughby,  3  Minn.  225,  Gil.  154;  Morrison  v.  March,  4  Minn. 
422,  Gil.  325;  Walker  v.  Gilbert,  Freem.  Ch.  (Miss.)  85;  Jenkins  v.  Bodley. 
Smedes  &  M.  Ch.  338;  Dixon  v.  Doe,  1  Smedes  AM.  70;  Troup  v.  Hurlburt,  10 
Barb.  354 ;  Merithew  v.  Andrews,  44  Barb.  200 ;  De  Ruyter  v.  St.  Peter's  Church,  2 
Barb.  Ch.  565;  Ward  v.  Metropolitan  Elev.  R.  Co.  82  Hun,  545,  31  N.  Y.  Supp. 
527;  Livingston  v.  Amoux,  56  N.  Y.  507 ;  Phelan  v.  Brady,  119  N.  Y.  587  (affirm- 
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ing  19  Abb.  N.  C.  289) ;  Frame  y.  Frame,  32  W.  Va.  463,  5  L.R.A.  323,  9  S.  E. 
901 ;  Hardj  v.  Heard,  16  Ark.  184, — ^holding  possession  of  land  conatructiye  notice 
to  subsequent  creditor  or  purchaser  of  the  rights  of  possessor;  Brown  v.  Volken- 
ing,  64  N.  Y.  76;  Webster  t.  Van  Steenbergh,  46  Barb.  211,— holding  the  actual 
possession  of  premises,  which  operates  as  constructive  notice,  must  be  visible  and 
open,  and  not  a  mere  constructive  possession;  Vaughn  v.  Tracy,  22  Mo.  415;  Fair 
V.  Stevenot,  29  Cal.  486, — holding  notice  from  possession  under  an  unrecorded 
deed  not  conclusive  notice  to  subsequent  purchaser  but  only  evidence  tending  to 
prove  notice ;  Wright  v.  Douglass,  10  Barb.  97,  holding  deed  on  record  at  time  one 
purchased  at  execution  sale  and  possession  by  defendant,  was  enough  to  put  such 
purchaser  on  inquiry  as  to  defendant's  title;  Johnson  v.  Strong,  65  Hun,  470,  20 
N.  Y.  Supp.  392,  holding  possession  in  third  party  is  notice  to  grantee  of  all  rights 
of  party  in  possession  so  far  as  diligent  inquiry  suggested  by  possession  would 
disclose  them ;  Lamont  v.  Cheshire,  65  N.  Y.  30,  holding  title  of  one  in  possession 
under  prior  unrecorded  conveyance,  not  affected  by  filing  lis  pendens,  when  plain- 
tiff at  time  of  filing  such  notice  had  actual  or  constructive  notice  of  his  rights; 
Cook  V.  Travis,  22  Barb.  338,  holding  general  rule  that  possession  of  land  is 
notice  to  others  of  possessor's  title  not  imiversal,  and  that  it  must  be  governed 
by  circumstances  of  each  case;  Van  Epps  v.  Clock,  3  Silv.  Sup.  Ct.  500,  7  N.  Y. 
Supp.  21,  25  N.  Y.  S.  R.  896,  holding  a  subsequent  purchaser  with  knowledge  of 
plaintiff's  possession  and  negotiations  to  buy  land  was  not  a  bona  fide  purchaser; 
Moyer  v.  Hinman,  13  N.  Y.  180;  Parks  v.  Jackson,  11  Wend.  442,  25  A.  D.  666,— 
holding  purchaser  at  sheriff's  sale  chargeable  with  constructive  notice  of  equitable 
rights  of  vendee  of  the  judgment  debtor,  in  actual  possession  imder  contract  to 
purchase,  executed  prior  to  docketing  of  the  judgment. 

Cited  in  reference  notes  in  25  A.  D.  676,  on  possession  as  notice;  24  A.  D.  236, 
on  possession  as  notice  of  occupant's  rights;  28  A.  D.  51,  as  to  when  possession 
is  notice  of  occupant's  title;  11  A.  6.  R.  633,  on  possessioli  of  personalty  as  evi- 
dence of  ownership;  62  A.  D.  334,  on  possession  as  prima  facie  evidence  of 
title. 

Cited  in  notes  in  60  A.  D.  601,  on  possession  as  evidence  of  title;  11  E.  R.  C. 
548,  on  possession  as  evidence  of  seisin  in  fee;   13  L.RJ^.(N.S.)   72,  on  persons 
reached  or  affected  by  notice  of  title  from  possession. 
Bona  fide  purchasers. 

Cited  in  Grimstone  v.  Carter,  3  Paige,  421,  24  A.  D.  230,  holding  purchaser  in 
good  faith,  under  the  recording  act,  and  a  bona  fide  purchaser,  as  recognized  by 
courts  of  equity  in  other  cases  substantially  same;  Schutt  v.  Large,  6  Barb.  373, 
holding  person  whose  title  to  land  was  obtained  by  fraud  cannot  shield  his  title 
by  conveying  to  bona  fide  purchaser,  and  afterwards  purchasing  it  back. 

Cited  in  reference  note  in  24  A.  D.  235,  on  who  are  bona  fide  purchasers. 
Pleading  bona  Ude  purchase. 

Cited  in  Seymour  v.  McKinstry,  106  N.  Y.  230,  14  N.  E.  94,  11  N.  Y.  S.  R.  760, 
holding  defendant  must  positively  deny  notice  of  rights  of  another,  although  notice 
is  not  charged,  if  his  claim  is  supportable  only  as  bona  fide  purchaser. 
Title  of  purchasers  without  notice. 

Cited  in  Birdsall  v.  Russell,  1  Robt.  538,  holding  such  title  valid  where  stolen 
seeurities  were  payable  to  holder  if  purchaser  had  no  notice  such  as  would  put 
on  honest,  careful  person  upon  inquiry  as  to  true  ownership. 
Admission  of  title  of  common  grantor. 

Cited  in  Johnstone  v.  Soott»  11  Mich.  232,  oa  admission  of  title  in  common 
source  in  ejectment. 
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Personal  defenses. 

Cited  in  Dix  v.  Van  Wyck,  2  Hill,  522,  holding  a  deed  or  contract  cannot  be 
avoided  for  usury  by  mere  stranger  to  the  transaction,  but  only  by  party  who- 
made  it,  or  his  legal  privy. 

21    AM.   DEC.    31«,    JACKSON   EX   Diai.    WHiTiIAMS   ▼.    BOIiliER,    • 

WSND.  228. 
Presumption  as  to  fraud. 

Cited  in  Root  v.  Davis,  10  Mont.  228,  26  Pae.  105,  holding  it  will  not  be  pre- 
sumed that  a  father  will  act  fraudulently  in  aid  of  his  son's  claim. 
Relation  of  landlord  and  tenant  and  subtenant. 

Cited  in  Carlisle  v.  McCall,  1  Hilt.  399  (dissenting  opinion),  on  relation  of 
landlord  and  tenant  attaching  to  all  succeeding  to  the  possession  during  the  de- 
mise, as  undertenant  or  assignee;  Hennesy  v.  Farrell,  20  Wis.  43,  holding  a  per- 
son entering  into  possession  by  direction  of  mortgagee  aftei  default,  becomes  ten- 
ant of  such  mortgagee. 

Cited  in  reference  notes  in  15  A.  S.  R.  719,  on  relation  between  landlord  and 
subtenant;  61  A.  D.  642,  on  person  entering  directly  under  tenant  standing  in 
same  relation;  39  A.  D.  73,  on  party  entering  under  tenant  or  by  liis  permission 
standing  in  like  situation. 

Cited  in  note  in  45  A.  D.  456,  on  assignee  of  lessee  as  tenant. 

Distinguished  in  Sands  v.  Hughes,  53  N.  Y.  287,  holding  an  adverse  possession 
may  be  originated  during  an  assessment  lease,  as  the  relation  of  landlord  and  ten- 
ant does  not  exist  in  such  case. 
Estoppel  to  deny  title  of  landlord. 

Cited  in  Renada  v.  Gardner,  3  Barb.  589,  on  right  of  party  in  possession  to 
dispute  his  landlord's  ^possession ;  Rockwell  v.  Saunders,  19  Barb.  473  holding 
vendee  of  landlord  under  contract  to  purchase  and  one  in  possession  as  assignee 
of  such  vendee,  estopped  to  deny  landlord's  title. 

Cited  in  reference  notes  in  27  A.  D.  466;  38  A.  S.  R.  194;  82  A.  S.  R.  183,^ 
on  estoppel  of  tenant  to  dispute  landlord's  title ;  39  A.  D.  334,  on  tenant's  right  to 
dispute  landlord's  title  during  tenancy. 

Cited  in  notes  in  21  L.  ed.  U.  S.  779,  on  right  of  tenant  to  dispute  landlord's 
title;  120  A.  S.  R.  57,  on  estoppel  of  tenant  to  deny  landlord's  title. 
Parol  partition. 

Cited  in  reference  note  in  92  A.  D.  120,  on  parol  partition  of  land  among  tenants 
in  common  and  validity  of  parol  partition. 
Presumption  of  partition. 

Cited  in  Allen  v.  Seawell,  17  C.  C.  A.  217,  37  U.  S.  App.  486,  70  Fed.  561,  up- 
holding presumption  where  cotenants  occupy  different  parts  of  land  in  severalty, 
for  more  than  fifty  years,  with  consent  of  each  other,  and  citing  annotations  also 
on  this  point;  Bogardus  v.  Trinity  Church,  4  Sandf.  Ch.  633,  holding  designation 
of  land  as  Duke's  farm.  King's  farm,  and  then  Queen's  farm,  until  1705,  when  it 
was  granted  to  Trinity  church,  raises  inference  that  it  was  in  control  of  the 
government  of  the  sovereign  as  sole  owner. 

Cited  in  note  in  92  A.  D.  125,  on  presumption  as  to  voluntary  partition  in 
mutual  conveyances  by  cotenants  to  strangers. 
Parol  trusts. 

Cited  in  reference  notes  in  41  A.  S.  R.  229;  61  A.  S.  R.  664, — on  parol  trusts  in 
real  property;  36  A.  D.  182,  on  establishing  trust  by  parol;  24  A.  D.  417,  on  parol 
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efidence  to  establish  trust;  66  A.  D.  755,  as  to  when  trust  in  land  may  be  created 
or  established  by  parol  under  statute  of  frauds. 
Besnltine  trusts. 

Cited  in  reference  notes  in  46  A.  S.  R.  513,  on  resulting  trusts;  36  A.  D.  166,  on 
trust  resulting  in  favor  of  party  paying  consideration;  39  A.  D.  46,  on  resulting 
trust  in  favor  of  party  furnishing  consideration  for  land  conveyed  to  another; 
57  A.  D.  618,  on  resulting  trust  where  one  pays  purchase  price  of  land  deed  to 
which  is  taken  in  name  of  another. 

Cited  in  notes  in  34  L.  ed.  U.  S.  1091,  on  resulting  trusts;  28  A.  D.  416,  as  to 
when  trust  results  in  favor  of  party  furnishing  consideration. 
Declarations  against  interest  by  occupant  of  land. 

Cited  in  Gibney  v.  Marchay,  34  N.  Y.  301,  holding  declarations  of  person  in  pos- 
session admissible  against  party  making  them,  or  his  privies  in  blood  or  estate 
only  to  explain  the  character  of  the  possession. 

Cited  in  reference  note  in  40  A.  D.  241,  on  admissibility  of  declarations  of 
grantor  after  conveyance  against  those  claiming  under  him. 
Admissibility  of  records  of  public  ofllcers. 

Cited  in  reference  note  in  47  A.  D.  465,  on  official  books  and  papers  as  evidence. 

Explained  in  Bell  v.  Kendrick,  25  Fla.  778,  6  So.  868,  as  not  in  conflict  with 
holding  that  official  registers  kept  by  public  officers  for  entry  of  official  trans- 
actions are  admissible  in  evidence,. although  no  statute  expressly  authorizes  such 
registers  to  be  kept. 
Presumption  of  conveyance  from  lapse  of  time  and  possession. 

Cited  in  Brinley  v.  Forsythe,  69  Mo.  176,  holding  a  conveyance  may  be  pre- 
sumed after  lapse  of  seventy-five  years ;  Grady  v.  Ward,  20  Barb.  543,  holding  deed, 
its  execution  and  loss  may  be  presumed  from  an  undisturbed  possession  for  fifty 
years. 

Cited  in  reference  note  in  39  A.  D.  686,  on  presumption  of  grant  from  long-con- 
tinued adverse  possession. 

Distinguished  in  Kincaid  v.  Meadows,  3  Head,  188,  holding  a  grant  will  not  be 
presumed  from  mere  assertion  of  ownership  by  actual  exclusive,  adverse  posses- 


21  AM.  DEO.  828,  WRIGHT  v.  BUTIiER,  «  WEND.  284. 
Pleading  estoppel  by  Judgment. 

Cited  in  Gray  v.  Gillilan,  16  111.  453,  60  A.  D.  761,  holding  former  recovery  con- 
clusive when  offered  in  evidence  under  the  general  issue;  Stipp  v.  Washington 
Hall,  5  Blackf.  473;  Glidden  v.  Unity,  30  N.  H.  104;  Isaacs  v.  Clark,  12  Vt.  692, 
36  A.  D.  372 ;  Sheldon  v.  Patterson,  55  111.  507, — holding  where  there  has  been  no 
opportunity  to  plead  a  matter  of  estoppel  in  bar,  it  is  conclusive  if  offered  in 
evidence;  Wood  v.  Jackson,  18  Wend.  107  (dissenting  opinion),  on  same  point; 
Miller  v.  Manice,  6  Hill,  114,  on  conclusiveness  of  fcnrmer  judgment  as  evidence 
under  the  general  issue;  Dows  v.  McMichael,  6  Paige,  139;  Kingsland  v.  Spalding, 
3  Barb.  Ch.  341, — holding  in  cases  where  the  form  of  proceeding  does  not  allow  of 
special  pleading  a  former  decision  of  the  same  matter  may  be  given  in  evidence 
and  is  binding;  Krekeler  v.  Ritter,  62  N.  Y.  372,  holding  judgment  in  former 
action  proper,  as  evidence  of  facts  established  thereby,  although  not  pleaded; 
Hendricks  v.  Decker,  35  Barb.  298,  holding  since  adoption  of  the  Code,  a  former 
recovery  cannot  be  given  in  evidence  under  general  denial,  but  must  be  pleaded. 
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Res  Judicata  as  bar  or  estoppel. 

Cited  in  Kerr  v.  Simmons,  9  Mo.  App.  376,  holding  recovery  of  double  rent^  un- 
der the  lease,  for  holding  over  one  month  is  a  bar  to  a  recovery,  under  seme 
covenant,  for  a  second  month ;  Halsey  v.  Reed,  9  Paige,  446,  holding  recovery  for 
partial  payment  no  bar  to  new  suit  for  moneys  plaintiff  is  afterwards  compelled 
to  pay  on  same  account;  Andrews  v.  Varrell,  46  N.  H.  17,  holding  if  cause  of 
action  is  identical  judgment  recovered  in  one  is  a  defense  in  other  suit  although 
forms  of  action  are  different;  Baker  v.  Rand,  13  Barb.  152,  holding  former  suit 
between  the  same  parties,  in  another  state,  bar  to  second  suit  on  same  facts  and 
issues;  Etheridge  v.  Osborn,  12  Wend.  399,  holding  verdict  and  judgment  there- 
on, on  a  fact  or  title  put  in  issue  may  be  pleaded  by  way  of  estoppel  in  another 
action  between  the  same  parties  or  their  privies,  in  respect  to  same  fact  or  title; 
Wilbur  V.  Brown,  3  Denio,  356,  on  same  point;  Embury  v.  Conner,  3  N.  Y.  511,  53 
A.  D.  325,  holding  fact  put  in  issue  by  the  record  and  found  by  judgment  of  court 
having  jurisdiction  cannot  be  again  litigated  by  the  parties  or  their  privies;  Gray 
V.  Pingry,  17  Vt.  419,  44  A.  D.  345,  holding  if  a  fact  does  not  appear  by  the 
record  to  have  been  distinctly  in  issue,  or  not  pleaded  as  an  estoppel,  the  record 
and  finding  in  the  former  trial  are  evidence,  but  not  conclusive;  Barras  v.  Bid- 
well,  3  Woods,  6,  Fed.  Cas.  No.  1,039,  holding  denial  that  plaintiff  suing  as  ad- 
ministrator is  administrator  cannot  be  pleaded  after  judgment  by  default. 

Cited  in  reference  notes  in  13  A.  D.  99,  on  estoppel  by  judgment;  23  A.  D.  449, 
on  res  judicata  as  estoppel;  24  A.  D.  615;  26  A.  D.  609, — as  to  when  former  judg- 
ment is  a  bar  or  estoppel;  40  A.  D.  131,  on  eonclusiveness  of  prior  judgments  and 
bow  pleaded ;    44  A.  D.  129,  on  judgment  affecting  parties  and  privies  only. 

Distinguished  in  Ezzell  v.  Maltbie,  6  Ga.  495,  holding  where  there  has  been  t 
recovery  and  a  new  suit  is  brought,  the  former  record  will  not  settle  the  present 
matter  unless  the  judgment  could  not  have  been  had  without  deciding  the  present 
matter. 

Former  recovery  as  evidence. 

Cited  in  note  in  26  A.  D.  610,  on  admissibility  and  effect  of  former  recovery  as 
evidence  under  general  issue. 

Action  for  money  paid  to  use  of  defendant. 

Cited  in  Camp  v.  Tompkins,  9  Conn.  545;  Moore  v.  Mandlebaum,  8  Mich.  433; 
Rathbone  v.  Stocking,  2  Barb.  135;  Neass  v.  Meroer,  15  Barb.  318;  Irvine  v. 
Angus,  35  C.  C.  A.  501,  93  Fed.  629, — ^holding  action  for  money  paid  for  use  of 
another  will  lie  if  a  person  has  received  money  belonging  to  another,  which,  in 
justice  and  equity,  he  ought  to  pay  over;  Kingston  Bank  v.  Eltinge,  40  N.  T. 
391,  100  A.  D.  516  (dissenting  opinion) ;  Kingston  Bank  v.  Eltinge,  66  N.  Y. 
625, — to  same  point. 

—  By  indorser  against  maker  or  prior  indorser. 

Cited  in  Martin  v.  Famum,  24  N.  H.  191 ;  Rushworth  v.  Moore,  86  N.  H.  188,— 
holding  it  maintainable  by  subsequent  indorsee,  who  has  paid  s  bill  or  note,  to 
recover  amount  paid,  of  prior  indorser. 

Cited  in  reference  notes  in  69  A.  S.  R.  502,  on  liabilii^  of  prior  indorser;  53  A 
D.  127,  on  rights  of  indorsees  against  prior  indorsers  and  maker. 

Distinguished  in  Woodruff  v.  Moore,  8  Barb.  171,  holding  payment  by  payee  to 
holder,  is  in  fulfilment  of  his  contract  as  indorser,  and  is  not  money  paid  to  the 
use  of  maker  of  the  note. 

—  By  indorser  wliere  note  is  enforceable  by  hint. 

Cited  in  Baker  v.  Martin,  3  Barb.  634,  holding  indorsee  can  either  sue  the  in- 
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dorser  on  the  note,  or  for  money  had  and  received,  but  where  he  has  only  paid 
part  of  it  he  can  only  recover  against  the  indorser  for  the  money  actually  paid; 
Wycko£f  V.  Degraaf,  11  Daly,  322,  holding  it  is  only  where  subsequent  indorser  has 
no  right  to  enforce  the  whole  note,  that  he  may  recover  against  prior  indorser  in 
assumpsit. 

—  Where  note  Is  barred  as  to  defendant. 

Cited  in  Oodfrey  v.  Rice,  59  Me.  308,  holding  where  the  first  indorser  of  a  note 
has  been  compelled  to  pay  it,  by  a  judgment  in  a  suit  commenced  prior  to  inter- 
vention of  statute  of  limitations,  he  may  recover  the  amount  from  the  maker; 
Barker  v.  Cassidy,  16  Barb.  177,  holding  statute  of  limitations  runs  from  time  of 
paying  the  money,  and  not  time  note  fell  due. 

—  Separate  actions  for  contributory  parts  of  money  paid. 

Cited  in  Newman  v.  Goza,  2  La.  Ann.  642,  holding  where  the  indorser  of  a  note» 
after  the  maker's  protest  for  nonpayment,  pays  a  part  of  its  amount,  he  may  re- 
cover such  payments  from  the  maker;  McGregory  v.  McGregory,  107  Mass.  543, 
holding  where  one  joint  payee  and  indorser  of  dishonored  note  paid  half  of  it  to 
the  other  payee,  who  took  up  the  note  and  indorsed  the  payment  upon  it,  and 
recovered  judgment  against  the  makers  for  the  balance,  the  first-named  payee 
could  also  maintain  an  action  against  them  for  the  amount  paid  by  him,  as  money 
paid  to  their  use;  Rawlings  v.  Poindexter,  14  Smedes  &  M.  66,  53  A.  D.  125, 
holding  indorser  of  note  or  bill  of  exchange,  after  he  has  paid  any  part  of  it,  may 
maintain  such  action  against  the  maker  or  drawer. 

Actions  on  money  connts. 

Cited  in  Hathaway  v.  Cincinnatus,  62  N.  Y.  434,  holding  one  principal  may  re- 
cover by  action  for  money  had  and  received  by  another,  paid  over  by  mistake  and 
without  consideration  through  a  common  agent;  Otis  v.  Crouch,  89  Hun,  548,  35 
N.  Y.  Supp.  291,  holding  action  for  money  had  and  received,  though  equitable  in 
its  nature,  is  a  common- law  action,  and  the  county  court  has  jurisdiction ;  Vinton 
V.  Cattaraugus  County,  89  Hun,  582,  35  N.  Y.  Supp.  283,  holding  county  entitled 
to  credit  for  money  applied  improperly  to  benefit  of  town,  by  principles  applicable 
to  action  for  money  had  and  received. 
Implied  contract  against  person  benefited. 

Cited  in  Walker  v.  Brown,  28  111.  378,  81  A.  D.  287,  holding  implied  undertaking 
cannot  be  raised  on  part  of  one  benefited  by  work  done  under  special  contract  with 
other  parties. 

21  AM.  DEC.  828,  PEARL,  v.  WELLS,  6  WEND.  291. 
Agreement  to  forbear  to  sue. 

Cited  in  Watson  v.  Randall,  20  Wend.  201,  holding  an  agreement  to  forbear  to 
sue  a  debtor,  a  good  consideration  for  promise  of  third  person  to  pay  the 
debt. 

Cited  in  notes  in  36  A.  S.  R.  146,  on  promise  not  to  sue  for  limited  time;  52  A. 
D.  638,  on  suits  for  money  paid  on  judgments  where  defenses  were  concealed. 
Parol  extension  of  time  for  payment. 

Cited  in  Hunt  v.  Bloomer,  6  Duer,  202,  on  extending  time  for  payment  of  bond 
or  performance  of  agreement  under  seal,  by  parol. 

Cited  in  note  in  1  A.  D.  93,  on  parol  agreement  changing  time  of  performance. 

Am.  Dec.  VoL  IIL— 66. 
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21  AM.  DEC.  SSI,  HEMPHILIi  ▼.  HEMPHILL,   IS  N.  O.    (2  DfiV.  L.) 
291. 

PresumpUon  as  to  testator's  capacity  and  knowledge  of  contents  of  will. 

Cited  in  Re  Shapter,  36  Colo.  578,  117  A.  S.  R.  216,  6  L.R.A.(N.S.)  575,  85 
Pac.  688,  holding  testator  presumed  to  be  acquainted  with  contents  of  will  pre- 
pared at  his  direction,  left  with  him  several  hours  before  it  was  executed,  and 
signed  in  presence  of  attesting  witnes&es  present  at  his  request  for  that  purpose; 
Kelly  V.  Settegast,  68  Tex.  13,  2  S.  W.  870,  holding  where  the  capacity  of  a  tes- 
tator is  perfect,  his  knowledge  of  the  will's  contents  is  presumed  from  its  exe- 
cution. 

Cited  in  reference  notes  in  2  A.  S.  R.  532,  on  burden  of  proof  of  execution  of 
will  and  capacity  of  testator;  47  A.  D.  422,  on  presumption  of  testator's  sanity. 
Necessity  of  reading  will  to  Illiterate  testator. 

Cited  in  King  v.  Kinsey,  74  N.  C.  261,  holding  it  not  necessary  that  it  be  read 
to  him  in  presence  of  attesting  witnesses,  presumption  being  that  he  knew  its 
contents. 

Cited  in  reference  notes  in  30  A.  S.  R.  94,  on  validity  of  will  not  read  to 
testator;  82  A.  D.  551,  on  e£fect  on  validity  of  will  of  its  not  being  read  to  or  by 
testator. 

Validity  of  will  of  blind  or  lUlterato  person. 

Cited  in  Pickett's  Will,  49  Or.  127,  89  Pac.  377,  holding  the  signing  of  a  will 
for  a  blind  person  by  another  at  request  of  testator  who  can  hear  and  speak  and 
is  present,  is  sufficient. 

Cited  in  reference  notes  in  49  A.  D.  650;  50  A.  D.  413, — on  validity  of  will  of 
blind  person. 

21  AM.  DEC.  SS5,  RE  KING,  IS  N.  C.   (2  DEV.  li.)   S41. 
Effecst  of  levy  as  satisfaction  of  debt. 

Cited  in  Hunn  v.  Hough,  5  Heisk.  708,  holding  levy  on  personalty  constructive 
satisfaction  of  execution,  to  prevent  wrong. 

Cited  in  reference  notes  in  28  A.  D.  388,  on  effect  of  levy  of  execution ;  44  A.  D. 
738,  on  what  constitutes  satisfaction  of  judgment. 

Cited  in  notes  in  58  A.  D.  351,  on  satisfaction  of  judgments  and  executions  by 
levy  on  real  or  personal  property;   58  A.  D.  356,  on  levy  producing  no  satis- 
faction when  removed  from  plaintiff's  possession  by  legal  process. 
—  As  respects  codefendants. 

Cited  in  Eason  v.  Petway,  18  N.  C.  (1  Dev.  &  B.  L.)  44,  holding  as  to  a  sheriff, 
all  defendants  in  execution  are  principals,  and  he  may  levy  upon  which,  and  in 
what  proportion  he  pleases;  Gatewood  v.  Burns,  99  N.  C.  357,  6  S.  E.  635, 
holding  the  same  unless  the  judgment  shows  relation  of  surety  existed,  indorsed 
upon  the  execution,  in  which  event  the  officer  must  first  proceed  against  prin- 
cipal as  directed  by  sUtute;  Shaw  v.  McFarlane,  23  N.  C.  (I  Ired.  L.  216),  hold- 
ing if  two  persons  are  bound  by  bond  or  a  judgment  to  pay  money,  each  is  liable 
to  creditor  to  same  extent,  although  as  between  themselves  they  are  principal  and 
surety. 
-» Repossession  by  execution  debtor  of  goods  taken  on  levy. 

Cited  in  Wright  v.  Watt,  52  Miss.  634;  Wade  v.  Watt,  41  Miss.  248,— holding 
levy  on  personalty  prima  facie  evidence  of  satisfaction  which  may  be  rebutted  by 
showing  that  the  property  has  not  been  legally  disposed  of,  or  that  defendant  has 
not  been  deprived  of  it  by  the  levy;  Aldridge  v.  Loftin,  104  N.  C.  122,  10  v*5.  E. 
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210,  holding  levy  on  goods  allowed  to  remain  in  hands  of  debtor,  or  where  debtor 
regains  possession  against  sheriff's  will,  not  a  satisfaction  of  the  execution; 
Binford  v.  Alston,  16  N.  C.  (4  Dev.  L.)  361,  holding  same  and  that  new  execu- 
tion may  issue;  Marshall  ▼.  Morris,  13  Ga.  186,  on  the  satisfaction  of  a  judg- 
ment by  leaving  the  personalty  levied  on  with  the  defendant;  Banks  v.  Evans, 
10  Smedes  &  M.  35,  48  A.  D.  734,  holding  a  levy  on  personalty  only  prima  facie 
satisfaction  and  if  legally  removed  or  removed  without  act  of  plaintiff  in  execu- 
tion, it  is  not  a  satisfaction;  Fry  v.  Manlove,  1  Baxt.  266,  26  A.  R.  776,  holding 
supersedeas  destroys  execution  but  not  the  judgment  debt. 

Cited  in  note  in  68  A.  D.  366,  on  levy  being  no  satisfaction  of  judgment  and 
execution  if  chattels  again  come  into  debtor's  possession. 

21  AM.  DEO.  886,  WASHINGTON  ▼.  SANDERS,   IS  N.  O.   (3  DEV.  L.) 

84S. 
AdTice  from  court  to  officer  executing  its  writs. 

Cited  in  Wiley  v.  Bridgman,  1  Head,  68,  holding  as  to  proper  disposition  ol 
money  raised  on  several  executions,  the  court  will  advise  sheriff  and  so  appropri- 
ate the  money  as  to  bind  suitors  and  protect  sheriff;  Millikan  v.  Fox,  84  N.  C. 
107,  holding  practice  of  directing  sheriffs  as  to  proper  distribution  of  proceeds 
of  sale  of  dt^btors'  property  under  executions  in  favor  of  different  plaintiffs,  ex- 
tends only  u>  cases  where  sheriff  has  raised  the  money  and  holds  it  subject  to 
order  of  the  court. 
Remedies  of  claimants  to  property  levied  on  or  its  proceeds. 

Cited  in  Bates  v.  Lilly,  66  N.  C.  232,  holding  conflicting  claims  to  proceeds 
of  executions  against  the  same  defendant,  cannot  be  submitted  to  a  judge,  with- 
out an  action  under  the  statute,  by  adverse  claimants;  Dewey  v.  White,  65  N.  C. 
226,  holding  sheriff  cannot  compel  claimants  to  interplead,  but  the  party  against 
whom  there  is  no  execution  may  pursue  his  remedy  against  the  sheriff  for 
taking  his  goods. 
Validity  of  attachments  not  returnable  at  day  certain. 

Cited  in  Houston  v.  Porter,  32  N.  C.   (10  Ired.  L.)    174;  Clark  v.  Quinn,  27 
N.  C.   (6  Ired.  L.)   176, — holding  attachments  from  a  justice  not  made  return- 
able on  a  certain  day,  are  void. 
Right  of  sheriff  to  execute  writs  returnable  to  court. 

Cited  in  Sanderson  v.  Rogers,  14  N.  C.   (3  Dev.  L.)   38,  holding  levying  sher- 
iff's successor  could  do  no  official  act  under  the  writ,  and  was  not  entitled  to 
commissions. 
Appearance  as  waiver  of  error  in  process. 

Distinguished  in  Symons  v.  Northern,  49  N.  C.  (4  Jones,  L.)  241,  holding  after 
defendant  has  appeared  and  pleaded  to  an  attachment,  it  is  too  late  to  object  to 
errors  in  the  form  of  the  attachment. 

21  AM.  DEO.  S40,  PALMER  ▼.  CLARKE,  IS  N.  G.  (2  DEV.  Ij.)   S54. 
Retaining  execution  as  waiver  of  lien. 

Cited  in  Roberts  v.  Scales,  23  N.  C.  (1  Ired.  L.)  88,  holding  sheriff  leaving 
goods  for  unreasonable  time  after  seizure  on  debtor's  premises  for  his  use  prima 
facie  loses  his  property  in  them  for  presumptive  fraud,  and  another  officer  may 
seize  and  sell  them;  Smith  v.  Spencer,  26  N.  C.  (3  Ired.  L.)  256,  on  fraud  as 
between  creditors  where  one  of  them  holds  up  his  execution  until  the  other  has 
sold,  and  then  uses  it  to  avoid  the  sale. 
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Cited  in  reference  notes  in  24  A.  D.  593,  on  loss  of  lien  of  execution;  34  A.  D. 
116,  on  how  lien  of  execution  may  be  lost  or  postponed. 
Effect  of  Indulgence  by  ezecntlon  creditor. 

Cited  in  note  in  27  L.R.A.  380,  on  effect  as  to  debtors  of  creditor's  consent  to 
delay  or  postponement  of  sale. 
-»On  alias  writ. 

Cited  in  Doe  ex  dem.  Arrington  v.  Sledge,  13  N.  C.  (2  Dev.  L.)  350,  holding  if 
plaintiff  in  an  original  fieri  facias  grants  indulgence  to  defendant,  and  afterwards 
issues  an  alias,  this  indulgence  does  not  affect  the  lien  of  the  first  writ,  as  to 
defendant  or  his  vendee;  Roberts  y.  Oldham,  63  N.  C.  297,  holding  if  an  execution 
by  its  own  teste  be  upon  an  equal  footing  with  executions  in  behalf  of  others,  it 
will  not  be  postponed  because,  being  an  alias,  the  original  upon  which  it  iasoed 
was  indulged. 
When  lien  of  execution  attaches. 

Cited  in  notes  in  11  A.  D.  772,  773,  on  time  from  which  execution  binds  prop- 
erty; 24  A.  D.  454;  27  A.  D.  103,  528, — as  to  time  from  which  execution  binds 
personalty;  11  E.  R.  C.  628,  as  to  when  lien  of  writ  of  execution  attaches. 
—  Lien  of  alias  writ  by  relation  to  original. 

Cited  in  Spencer  v.  Hawkins,  39  N.  C.  (4  Ired.  £q.)  288,  holding  where  a  series 
of  executions  issue  on  the  same  judgment,  and  have  bona  fide  acted  on,  the  last 
of  them  relates  to  the  teste  of  the  first  and  binds  the  property  from  that  time; 
Harding  v.  Spivey,  30  N.  C.  (8  Ired.  L.)  63,  holding  alias  writ  warranted  sale 
of  undivided  interest  in  proceeds  of  slaves,  sold  for  a  division  among  the  joint 
owners  by  order  of  court,  pending  execution;  Mclver  v.  Ritter,  60  N.  C.  (Winst 
Eq.)  56,  holding  fieri  facias  cannot  by  relation  continue  a  lien  on  property  cre- 
ated by  previous  writ,  unless  it  purports  to  be  an  alias;  Goode  v.  Hawkins,  17  N. 
C.  (2  Dev.  Eq.)  393,  on  an  alias  fieri  facias,  as  binding  all  debtor's  j>roperty  from 
the  teste  of  the  first  fieri  facias;  Dawson  v.  Shepherd,  15  N.  C.  (4  Dev.  L.)  497, 
holding  fieri  facias  issued  upon  a  dormant  judgment  is  not  void,  and  has  priority 
over  a  later  alias  where  the  original  was  never  delivered. 

Distinguished  in  Watt  v.  Johnson,  49-  N.  C.    (4  Jones,  L.)    190,  holding  an 
execution  after  assignment  of  partnership  effects,  although  tested  before  such 
assignment  does  not  relate  back  to  the  teste,  and  therefore  the  sheriff  may  re- 
turn nulla  bona. 
Priorities  between  executions. 

Cited  in  Worsley  v.  Bryan,  86  N.  C.  343,  holding  money  raised  by  sale  of 
debtor's  land  under  execution  must  be  applied  to  that  execution  in  preference 
to  claim  of  prior  judgment  creditor  whose  execution  was  not  in  sheriff's  hands 
at  time  of  sale,  but  lien  of  such  prior  judgment  is  not  thereby  effected. 

Cited  in  reference  notes  in  34  A.  D.  116;   36  A.  D.  583;  86  A.  D.  783,— on 
priority  of  executions  against  same  debtor. 
Conclnsivenesa  of  sheriff's  return. 

Cited  in  Dewey  v.  White,  65  N.  C.  225,  holding  sheriff's  return  conclusive  upon 
a  rule  to  apply  money  in  his  hands  to  a  particular  writ,  and  the  court  acts  solely 
on  facts  stated  in  his  return,  in  making  such  application. 

Cited  in  reference  notes  in  24  A.  D.  39,  on  officer's  return  as  evidence ;  29  A.  D. 
121,  on  officer's  return  of  execution  as  evidence. 

Cited  in  note  in  43  A.  D.  531,  on  conclusiveness  as  against  sheriff  of  his  return 
of  process. 
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AdTisins  distribution  of  avails  of  execution. 

Cited  in  Millikan  y.  Fox,  84  N.  C.  107,  holding  practice  of  advising  sheriffs 
as  to  distribution  of  proceeds  of  sale  property  under  executions  in  favor  of  dif- 
ferent plaintiffs,  extends  only  to  cases  where  sheriff  has  raised  the  money  and 
holds  it  subject  to  court's  order. 

SI  AM.  DEC.  S44,  HUDSPETH  ▼.  WILSON,  IS  N.  O.   (2  DEV.  L.)   S72. 
Property  and  possession  necessary  to  maintain  trover. 

Cited  in  reference  notes  in  36  A.  D.  115,  on  property  necessary  to  maintain 
trover  for  chattels;  24  A.  D.  39,  on  sufficiency  of  property  to  maintain  trover; 
23  A.  D.  685,  on  property  and  possession  sufficient  to  maintain  trover;  28  A.  D. 
708,  on  property  and  possession  necessary  to  maintain  trover;  26  A.  D.  430, 
on  trover  by  bailee. 
Trover  for  choses  in  action. 

Cited  in  Payne  v.  Elliot,  54  Cal.  339,  35  A.  R.  80,  holding  trover  will  lie 
for  the  conversion  of  shares  of  stock  which  the  certificate  represents,  and  for  the 
certificate. 

Cited  in  reference  notes  in  52  A.  D.  73,  on  action  of  trover  for  judgment; 
78  A.  D.  106,  on  trover  for  note,  writ  of  execution,  or  judgment;  53  A.  D. 
414,  as  to  whether  trover  will  lie  for  judgment  rendered  by  justice  of  peace. 

Overruled  in  Cobb  v.  Comegay,  28  N.  C.  (6  Ired.  L.)  358,  45  A.  D.  497,  hold- 
ing justices'  judgments  are  not  property,  for  which  trover  will  lie. 
Gaming  or  illegal  contract. 

Cited  in  Teague  v.  Perry,  64  N.  C.  39,  holding  a  note,  given  subsequently,  in 
purchase  of  justice's  judgment  which  had  heea  won  at  cards  by  payee  from  maker, 
is  not  void  under  statute  against  gaming;  Pearce  v.  Foote,  113  111.  228,  58  A.  R. 
414  (dissenting  opinion),  on  recovery  of  money  advanced  in  pursuance  of  illegal 
contract. 

Cited  in  reference  notes  in  36  A.  D.  757,  on  action  for  money  lost  in  gaming; 
40  A.  D.  421,  on  right  to  recover  money  lost  in  gaming. 

SI  AM.  DEC.  S46,  liAWRENCE  v.  MABRY,  18  N.  C.   (2  DEV.  L.)   473. 
Right  to  fill  blanks  in  negotiable  instruments. 

Cited  in  Weston  v.  Myers,  33  111.  424,  holding  a  bona  fide  holder  of  a  note, 
or  duebill,  may  fill  up  the  blank  left  for  payee's  name,  with  that  of  an  indorser. 

Cited  in  reference  notes  in  59  A.  D.  270,  on  right  of  holder  to  fill  up  blank 
paper;  47  A.  D.  739,  on  right  of  holder  to  fill  blanks  on  note,  and  effect 

21  AM.  DEO.  S47,  NOBLBT  v.  GREEN,  IS  N.  C.   (2  DEV.  L.)   517. 
Safflclency  of  consideration. 

Cited  in  Hudson  v.  Critcher,  53  N.  C.  (8  Jones,  L.)  485,  holding  an  equitable 
demand,  a  sufficient  consideration  to  support  at  law  a  promise  to  pay. 

Cited  in  notes  in  36  A.  D.  154;  44  A.  D.  283;  40  A.  D.  552;  60  A.  D.  524,— 
on  forbearance  to  sue  as  consideration  for  promise. 

91  AM.  DEO.  S50,  CHESS  v.  CHESS,  1  PENR.  &  W.  32. 
Grantor's  declarations  as  evidence. 

Cited  in  Williams  v.  Hears,  2  Disney  (Ohio)  604,  holding  grantor's  subse- 
quent parol  statements  not  admissible  to  invalidate  his  deeds. 

Cited  in  reference  notes  in  61  A.  D.  318,  as  to  when  declarations  of  grantor  as 
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to  fraudulent  conveyance  are  admissible;  24  A.  D.  395,  on  evidence  of  grantor's 
declarations  to  impeach  deed;  40  A.  D.  241,  on  admissibility  of  declarations  of 
grantor  after  conveyance  against  those  claiming  under  him;  24  A.  D.  395,  on 
admissibility  of  testator's  declarations  made  after  execution  of  wiU. 

Cited  in  note  in  42  A.  D.  633,  on  inadmissibility  of  declarations  of  vendor  aft- 
er conveyance. 
Declarations  erlnclve  of  mental  state  of  declarant. 

Cited  in  Dinges  v.  Branson,  14  W.  Va.  100;  Rice  v.  Rice,  127  Pa.  181,  14  A.  S. 
R.  831,  24  W.  N.  C.  205,  17  Atl.  888,  46  Phila.  Leg.  Int.  328,— holding  decUra 
tions  prior  to  execution  of  deed  admissible  on  question  of  mental  capacity  of 
grantor;  McTaggart  v.  Thompson,  14  Pa.  149,  holding  testator's  declaration^ 
subsequent  to  making  of  will,  admissible  to  show  mental  condition;  Robinson  v. 
Hutchinson,  26  Vt.  38,  60  A.  D.  298,  holding  declarations  about  time  of  making 
will  admissible  on  question  of  condition  of  mind  at  the  time. 
Bridenoe  of  character  to  impeach  or  support  witness. 

Cited  in  Morss  v.  Palmer,  16  Pa.  51,  holding  evidence  of  character  in  another 
county  where  he  had  previously  resided  admissible  to  sustain  character  of  wit- 
ness; Com.  V.  McClain,  4  Clark  (Pa.)  462,  holding  evidence  of  general  bad  char- 
acter admissible  to  impeach  witness  in  criminal  action;  Fletcher  v.  State,  49  Ind. 
124,  19  A.  R.  673,  holding  evidence  of  general  moral  character  not  admissible  to 
impeach  or  sustain  witness  in  criminal  action. 

Cited  in  reference  notes  in  21  A.  D.  154;  39  A.  D.  630, — on  impeachment  of 
witness;  82  A.  S.  R.  26,  on  impeachment  of  witness  by  proof  of  character;  45 
A.  D.  230,  on  impeachment  of  witness  by  evidence  of  general  bad  character; 
36  A.  D.  765,  on  questions  allowable  on  impeachment  of  witness;  73  A.  D.  162. 
on  form  of  interrogations  to  impeach  witnesses. 

Cited  in  notes  in  82  A.  S.  R.  33,  on  impeachment  of  witness  by  proof  of  char- 
acter; 73  A.  D.  772,  on  right  to  ask  impeaching  witness  whether  from  hi? 
knowledge  of  general  reputation  of  other  witness  he  would  believe  him  under  oath. 
—  Laying  fonndatlon  for. 

Cited  in  reference  note  in  34  A.  D.  557,  on  admissibility  of  evidence  of  contra- 
dictory statements  by  witness  without  first  interrogating  witness  in  regard  there- 
to. 

Cited  in  note  in  73  A.  D.  771,  on  laying  foundation  for  proof  of  character  of 
witness  for  veracity. 
Admissibility  of  character  evidence  generally. 

Cited  in  Moyer  v.  Moyer,  49  Pa.  210,  holding  evidence  of  general  character  for 
truth  and  veracity  admissible  in  mitigation  of  damages  in  action  for  defamation 
of  character  by  charging  commission  of  perjury. 
What  is  "general"  reputation. 

Cited  in  Mose  v.  State,  36  Ala.  211,  holding  evidence  of  slave's  character  in 
eonmiunity  of  about  ten  whites  and  fifty  slaves  admissible  as  general  character. 
Meaning  of  "neighborhood." 

Cited  in  Com.  v.  Comelly,  42  W.  N.  C.  34;  McNutt  v.  McEwen,  1  W.  N.  C.  652, 
10  Phila.  112,  31  Phila.  Leg.  Int.  53, — on  person's  neighborhood  being  ooextensiTe 
with  range  of  his  frequent  intercourse  with  his  fellow  citizens. 
Ratification  of  fraudulent  contract. 

Cited  in  Lauer's  Appeal,  12  W.  N.  C.  165,  on  ratification  of  fraudulent  con- 
tract. 
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DeliTerj  of  deed. 

Cited  in  Arrison  v.  Harmstead,  2  Pa.  St.  101,  holding  delivery  sufficient  where 
deed  was  left  with  magistrate  taking  acknowledgment,  and  later  handed  to  agent 
of  grantee;  Eyrick  v.  Hetrick,  13  Pa.  488,  holding  delivery  to  trustee  for  benefit 
of  another  valid,  though  trustee  was  a  lunatic;  Blight  v.  Schenck,  10  Pa.  285, 
51  A.  D.  478,  holding  delivery  sufficient  where  deed  has  been  left  with  magis- 
trate by  the  parties,  for  signature,  and  grantor  signs  it  and  leaves  it  without 
farther  instructions;  Geisinger's  Estate,  11  Pa.  Co.  Ct.  168,  1  Pa.  Dist.  R. 
338,  holding  that  declaration  in  will  by  grantor  that  he  had  delivered  deeds  to 
third  party  to  be  handed  to  grantees  upon  his  death,  raises  presumption  oi 
delivery;  Eckert  v.  Lewis,  4  Phila.  422,  18  Phila.  Leg.  Int.  4,  holding  deed  not 
delivered  at  time  of  execution  where  parties  left  it  with  justice,  pending  pay- 
ment of  purchase  money. 

Cited  in  reference  notes  in  34  A.  D.  444,  on  what  is  a  delivery  of  a  deed; 
30  A.  D.  80,  on  necessity  of  delivery  to  validity  of  deed;  44  A.  D.  707,  on  neces- 
sity and  sufficiency  of  delivery  of  deed;  27  A.  S.  R.  581,  on  delivery  of  deed  to 
third  person  for  grantee;  37  A.  D.  138,  on  registration  of  deed  as  delivery;  32 
A.  D.  677,  on  inferring  delivery  of  deed  from  grantor's  conduct. 

Cited  in  notes  in  55  A.  D.  413,  on  invalidity  of  deed  for  want  of  delivery; 
8  E.  R.  C.  597,  on  necessity  of  delivery  of  deed;  64  A.  D.  647,  on  recording  deed 
as  prima  facie  evidence  of  delivery;  18  L.  ed.  U.  S.  542,  on  recording  deed  as 
delivery  or  evidence  of  delivery;  53  A.  S.  R.  539,  as  to  whom  delivery  of  deed 
fnay  be  made;  53  A.  S.  R.  552,  on  delivery  to  third  person  for  use  of  grantee 
as  delivery  of  deed;  54  L.R.A.  867,  on  delivery  of  deed  to  third  person  not  pre- 
viously authorized  or  designated  by  grantee;  54  L.R.A.  886,  on  grantor's  intent 
in  recording  deed  or  delivering  it  for  record. 
Voidability  of  deeds. 

Cited  in  note  in  70  A.  D.  492,  on  deeds  void  and  voidable. 

—  Effect  of  recording  or  acknowledgment. 

Cited  in  Rowell  v.  Hayden,  40  Me.  582,  holding  recording  of  deed  prima  facie 
evidence  of  its  delivery;  Mitchell  v.  Ryan,  3  Ohio  St.  377;  McCrudden's  Estate, 
12  Phila.  69,  35  Phila.  Leg.  Int.  153;  Harvey  v.  Jones,  1  Disney  (Ohio)  65,— 
holding  that  presiunption  of  delivery  arising  from  recording  of  deed,  may  be 
rebutted;  Peterson  v.  Speer,  29  Pa.  478,  on  same  point;  Hartman  v.  Stahl,  2 
Penr.  &  W.  223,  holding  that  acknowledgment  of  sheriff's  deed  and  possession  by 
vendee,  long  continued,  is  strong  evidence  of  delivery  of  the  deed;  Donnel  v. 
Bellas,  10  Pa.  341,  11  Pa.  341,  on  placing  deed  on  record  not  being  delivery. 

21  AM.  DEC.  861,  McGIRR  v.  AARON,   1  PEXR.  &  W.  49. 
Validity  of  charitable  gifts. 

Cited  in  reference  notes  in  26  A.  D.  68,  459;  33  A.  D.  479,— on  charitable  uses; 
24  A.  D.  680,  on  charitable  devises  and  bequests;  59  A.  D.  619,  on  validity  ot 
bequests  to  charitable  uses;  42  A.  D.  355,  as  to  when  charitable  bequests  are 
valid. 

Cited  in  note  in  5  E.  R.  C.  576,  on  validity  of  bequest  in  trust  for  charitable 
purposes. 

—  To  or  for  unincorporated  society. 

Cited  in  Burr  v.  Smith,  7  Vt.  241,  29  A.  D.  154;  Magill  v.  Brown,  Brightly 
N.  P.  346,  Fed.  Cas.  No.  8,952, — holding  valid,  a  devise  to  unincorpora^  body  for 
purposes  of  religion,  charity,  and  education. 
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Cited  in  reference  note  in  26  A.  D.  68,  on  trust  in  favor  of  uninoorporated  re- 
ligious or  charitable  society. 

Cited  in  notes  in  32  L.R.A.  627,  on  right  of  unincorporated  charity  to  take  real 
estate  or  permanent  fund;  14  L.R.A.(N.S.)  142,  on  unincorporated  associations 
as  beneficiaries  in  bequest  for  charity  or  religion;  14  L.R.A.(N.S.)  114,  on  un- 
incorporated associations  as  trustees  for  charitable  or  religious  purposes. 

Distinguished  in  Zeisweiss  v.  James,  63  Pa.  465,  3  A.  R.  558,  2  Lc^l  Gaz.  25, 
27  Phila.  Leg.  Gaz.  28,  holding  remainder  after  life  estate,  limited  to  "infidel 
society  hereafter  to  be  incorporated''  void  for  remoteness. 

—  Unoertainty  of  gifts  to  charity. 

Cited  in  McLain  v.  White  Twp.  51  Pa.  196,  23  Phila.  Leg.  Int.  165,  holding 
that  uncertainty  will  not  defeat  bequest  to  charity  if  it  can  be  made  certain  by 
discretionary  power  vested  in  trustees. 

—  Validity  of  gifts  laclcing  a  trustee  or  donee. 

ated  in  Frazier  v.  St.  Luke's  Church,  28  W.  N.  C.  307,  10  Pa.  Co.  Ct.  53,  48 
Phila.  Leg.  Int.  276,  holding  that  devise  to  charity  will  be  sustained  by  naming 
new  trustee  where  trustee  named  in  will  is  incapable  of  holding  title;  American 
Bible  Soc.  v.  Wetmore,  17  Conn.  181;  Williams  v.  Williams,  8  N.  Y.  525,— hold- 
ing that  devise  for  charitable  use,  will  be  sustained  though  defective  for  want 
of  grantee  capable  of  taking;  Pepper's  Will,  1  Pars.  Sel.  Eq.  Cas.  436,  holding 
that  formal  defect  in  execution  of  power  under  will,  does  not  defeat  charitable 
bequests  therein;  Pearsall  v.  Post,  20  Wend.  Ill,  on  dedications  of  land  for  re- 
ligious, and  charitable  purposes,  and  for  public  ways,  parks,  and  the  like  being 
upheld  though  no  person  capable  of  taking  as  grantee  is  in  existence  at  the  time. 

Cited  in  reference  note  in  35  A.  S.  R.  504,  on  failure  of  trust  for  want  of 
trustee. 

Cited  in  note  in  14  L.R.A.(N.S.)   109,  on  absence  or  incapacity  of  trustee  as 
a£fecting  enforcement  of  general  bequest  for  charity  or  religion. 
Oonstrnction  of  charitable  gift  by  cy  pres  rale. 

Cited  in  Philadelphia  v.  Girard,  45  Pa.  9,  84  A.  D.  470,  20  Phila.  Leg.  Int.  220; 
Re  Philadelphia,  2  Brewst.  (Pa.)  462, — ^holding  that  where  necessary  to  sustain 
devise,  court  may  employ  cy  pr^  interpretation  to  part  thereof. 

Criticized  in  Cresson  v.  Cresson,  5  Clark   (Pa.) 431,  Fed.  Cas.  No.  3,389,  as 
changing  usual  meaning  of  words  used,  in  order  to  sustain  devise. 
-» Gifts  for  benefit  of  a  society  as  vesting  in  it. 

Cited  in  Yard's  Appeal,  64  Pa.  95,  27  Phila.  Leg.  Int.  126,  holding  that  devise 
to  poor  of  certain  churches,  vests  in  the  church  corporations;  Helper's  Estate, 
5  Pte.  Co.  Ct.  568,  45  Phila.  Leg.  Int.  266,  holding  that  legacy  for  building  of 
church  only,  will  go  to  church  corporation  for  general  benefit,  where  church  is 
already  built  and  paid  for;  Domestic  &  F.  Missionary  Soc  Appeal,  30  Pac  425, 
holding  that  legacy  to  mission  and  school  to  be  established  at  certain  place,  is 
good  as  bequest  to  society  establishing  them,  such  society  being  known  to  tes- 
tator; Price  V.  Maxwell,  28  Pa.  23,  construing  devise  for  increase  of  salaries  of 
teachers  in  school,  as  a  devise  for  benefit  of  the  school  and  valid;  Corr's  Estate, 
in  Pa.  Dist.  R.  788,  29  Pa.  Co.  Ct.  276,  construing  devise  to  parochial  school  of 
a  church  to  be  devise  to  church  corporation. 

21  AM.  DEC.  S6S,  McLAXAHAN  v.  WYANT,  1  PENR.  «  W.  96. 
Implied  charge  of  legacies  on  land. 

Cited  in  Miltenberger  v.  Schlegel,  7  Pa.  241,  holding  that  mere  direction  to 
devisee  to  pay  legacy  does  not  make  it  a  charge  upon  land  devised. 
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Cited  in  reference  notes  in  80  A.  D.  197,  on  recovery  of  legacy  charged  on  land 
by  aaaumpsit;  25  A.  D.  721,  as  to  when  legacies  giyen  by  will  are  a  charge  upon 
the  land;  38  A.  D.  773,  as  to  when  legacy  is  charge  on  land  and  remedy  for  re- 
coTery  thereof;  43  A.  D.  618,  on  personal  liability  of  devisee  of  land  subject  to 
lega^gr. 

Distinguished  in  Hackadorn's  Appeal,  11  Pa.  86,  holding  that  where  devisees  are 
directed  to  pay  legacies  in  proportion  to  value  of  lands  received,  such  legacies  are 
not  charges  on  the  land;  Walters  v.  Steele,  11  Pa.  Super.  Ct.  303,  holding  that 
provision  in  devise  of  land  to  son,  that  daughter  is  to  have  living  on  the  land  as 
long  as  she  remain  unmarried,  does  not  create  charge  upon  land. 
-"From  blending  realty  and  personalty  in  one  fund. 

Cited  in  Allegheny  Nat.  Bank  v.  Hays,  12  Fed.  663,  12  W.  N.  C.  338,  39  Phila. 
Leg.  Int.  375,  13  Pittsb.  L.  J.  N.  S.  19;  Heddleson's  Estate,  8  Phila.  602,  28  Phila. 
Leg.  Int.  380,  1  Legal  Gaz.  Rep.  336,  3  Legal  Oai.  879;  Munro's  Estate,  9  Phila. 
309,  29  Phila.  Leg.  Int.  332,  4  Legal  Gaz.  333;  Davis's  Appeal,  83  Pa.  348,  4  W. 
N.  a  267,  34  Phila.  Leg.  Int.  194,  LewU  v.  Darling,  16  How.  1,  14  L.  ed.  819,— 
holding  that  where  testator  blends  real  and  personal  estate  in  one  fund,  legacies  be- 
come a  charge  upon  the  land;  Re  Tower,  9  Watts  &  S.  103,  42  A.  D.  319;  Qalla- 
gher's  Appeal,  48  Pa.  121;  Werts's  Appeal,  69  Pa.  173,  3  Legal.  Gaz.  245;  Sny- 
der's EsUte,  14  Pa.  Super.  Ct.  509;  Silverthom's  Estate,  2  Pa.  Co.  Ct.  393,  7 
Sadler  (Pa.)  220,  11  Atl.  455;  Clyde  v.  Simpson,  4  Ohio  St.  445,— holding  that 
where  testator  devises  all  his  property  and  directs  devisee  to  pay  certain  legacies, 
they  are  a  charge  upon  the  realty;  Mellon's  Appeal,  46  Pa.  165,  holding  that  blend- 
ing of  realty  and  personalty  will  not  charge  realty  with  legacy  of  a  specific  fund. 

Cited  in  note  in  8  A.  S.  R.  723,  on  changing  of  legacies  on  land  by  blending  real 
and  personal  property  into  one  mass. 
Mode  of  objecting  for  nonjoinder. 

Cited  in  reference  notes  in  41  A.  D.  296,  as  to  when  and  how  objection  of  non- 
joinder is  made;  46  A.  D.  630,  on  how  nonjoinder  of  plaintiffs  or  defendants  must 
be  taken  advantage  of. 

Cited  in  note  in  1  E.  R.  C.  165,  on  how  advantage  may  be  taken  of  nonjoinder 
of  party  to  real  action. 
Bffect  of  Judicial  sale  to  extinguish  charge  on  land. 

Cited  in  Hellman  v.  Hellman,  4  Rawle,  440,  holding  that  judicial  sale  discharges 
lien  of  legacy  charged  upon  the  land,  though  some  of  the  instalments  are  not  due 
at  time  of  sale;  Randolph's  Appeal,  5  Pa.  242,  holding  charge  of  legacies  on  land 
disehai^ged  by  judicial  sale  thereof,  as  to  subsequent  encumbrances,  though  condi- 
tion of  sale  specified  that  liens  should  remain. 

Distinguished  in  Jordan  v.  Donahue,  12  R.  I.  199,  holding  that  action  at  law 
will  not  lie  against  purchaser  of  really  for  recovery  of  legacy  charged  upon  the 
land. 
Effect  of  Judicial  sales  upon  liens. 

Cited  in  Abbott  v.  Remington,  4  Phila.  34,  17  Phila.  Leg.  Int.  108,  holding  that 
judicial  sale  discharges  all  liens  which  are  payable  out  of  money  produced  by  the 
sale;  Luce  v.  Snively,  4  Watts,  396,  28  A.  D.  725,  holding  that  sheriff's  sale  de- 
vests lien  of  debts  of  ancestor  of  execution  debtor;  Thompson  v.  Phillips,  Baldw. 
246,  Fed.  Cas.  No.  13,974»  holding  that  sheriff's  sale  under  judgment  devests  lien 
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of  prior  judgment;  Pierce  v.  Potter,  7  Watts,  475,  holding  that  sale  under  mort- 
gage extinguishes  lien  of  the  mortgage;  Re  McKenzey,  3  Pa.  St.  156,  holding  that 
judicial  sale  of  land  does  not  discharge  lien  of  recognizance  of  sheriff  and  sureties; 
Zeigler's  Appeal,  36  Pa.  173,  holding  lien  of  prior  mortgage  not  discharged  by 
sheriff's  sale  under  express  condition  that  purchaser  should  take  subject  to  mort- 
gage; Anshutz  V.  McClelland,  6  Watts,  487,  on  effect  of  sheriff's  sale  under  one 
of  several  mechanics'  liens. 

Cited  in  reference  notes  in  28  A.  D.  729,  on  effect  of  judicial  sale  to  devest  liens: 
42  A.  D.  323,  on  extent  to  which  judicial  sale  devests  lien. 

Cited  in  notes  in  28  A.  D.  604,  on  loss  of  lien  of  vendor  of  personalty;  51  A.  D. 
560,  as  to  when  judicial  sale  devests  mortgage  liens  in  Pennsylvania. 

Distinguished  in  Mentzer  v.  Menor,  8  Watts,  206,  holding  that  judicial  sale 
does  not  devest  land  of  lien  of  a  recognizance  to  secure  widow's  third. 
Administrators  as  parties  to  actions  affecting  realty. 

Cited  in  Gardiner  v.  Painter,  3  Phila.  365,  16  Phila.  Leg.  Int.  141,  holding 
that  administrator  of  grantee  in  ground-rent  deed  is  proper  party  in  suit  for 
rent  accrued  after  grantee's  death;  Brown  v.  Webb,  1  Watts,  411,  holding  that 
executors  or  administrators  are  necessary  parties  in  suit  to  revive  judgment 
against  decedent. 

Criticized  in  Lapsley  v.  Lapsley,  0  Pa.  130,  as  to  executor  or  administrator 
being  necessary  party  in  suit  to  recover  legacy  charged  upon  land. 

21  AM.  DEC.  S70,  DONBR  ▼.  STAUFFER,  1  PENR.  A  W.  198. 
Partner's  interest  In  flrm  property. 

Cited  in  Menagh  v.  Whitwell,  52  N.  Y.  146,  11  A.  R.  683,  on  interest  of  partner 
in  firm  property  being  his  share  after  accounting  and  d^ts  paid ;  Scott's  Estate,  16 
W.  N.  C.  410,  42  Phila.  Leg.  Int.  266,  on  guardian's  right  to  indemnity  for  lia- 
bility incurred  for  ward  being  similar  to  partner's  right  to  firm  assets. 

Cited  in  reference  notes  in  80  A.  D.  456,  on  partner's  interest  in  partnership 
goods;  94  A.  D.  642,  on  rights  of  partners  inter  $e  upon  a  settlement  oi  parteer- 
ship. 
Equities  of  firm  creditors  as  derived  from  firm  equities. 

Cited  in  Scull's  Appeal,  116  Pa.  141,  7  Atl.  588,  10  W.  N.  C.  70,  44  PhiU.  Leg. 
Int.  217;  Himmelreich  v.  Shaffer,  182  Pa.  201,  61  A.  S.  R.  698,  37  Atl.  1007. 
28  Pittsb.  L.  J.  N.  S.  122;  Maxwell  v.  Wheeling,  9  W.  Va.  206;  York  County 
Bank's  Appeal  (Taggart  v.  Keys)  32  Pa.  446  (affirming  3  Phila.  96,  15  Phila. 
Leg.  Int.  86), — holding  that  equities  of  joint  creditors  depend  upon  equities  be- 
tween partners,  and  where  partners  made  mutual  agreement  as  to  their  property 
rights,  creditors  are  controlled  thereby ;  Stuart  v.  McHenry,  3  Phila.  340,  16  Phila. 
Leg.  Int.  37;  Powell's  Appeal,  2  Pa.  Super.  Ct.  618, — on  equity  of  creditors  de- 
pending upon  equity  of  partners;  Brenton  v.  Thompson,  20  Phila.  Leg.  Int.  133, 
holding  equity  of  partner  to  have  partnership  effects  applied  first  to  partnership 
debts,  not  lost  by  sheriff's  sale  and  available  to  creditors;  Christy  v.  Sill,  131  Pa. 
492,  19  AtL  295,  26  W.  N.  C.  601,  20  Pittob.  L.  J.  N.  S.  365,  47  Phila.  L^.  Int. 
456,  on  change  of  firm  releasing  firm  liability  for  former  debts  leaving  only 
former  members  individually  liable;  Johnson  v.  Hersey,  70  Me.  74,  35  A.  K 
303,  holding  that  firm  creditor  can  attach  fund  paid  by  one  partner  out  of  firm 
assets  to  his  personal  creditor  who  had  notice  that  payment  was  without  con- 
sent of  firm. 
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Preference  of  firm  debts  on  firm  property. 

Cited  in  Snodgrass's  Appeal,  13  Pa.  47 1»  holding  that  to  entitle  debt  from  mem- 
bers of  partnership  to  preference,  it  must  be  shown  that  it  was  a  firm  debt;  Re 
Hallock,  47  Misc.  671,  96  N.  Y.  Supp.  105,  holding  firm  creditors  entitled  to  pref- 
erence oyer  holder  of  note  of  one  partner  indorsed  by  copartner;  Backus  v. 
Murphy,  39  Pa.  397,  80  A.  D.  631;  Cope's  Appeal,  39  Pa.  284,— holding  that 
after  dissolution  of  firm  partnership,  creditors  have  no  preference  over  individual 
creditors. 

Cited  in  reference  note  in  23  A.  D.  180,  on  preference  given  to  partnership 
creditors. 

Cited  in  note  in  6  L.R.A.  740,  on  application  of  partnership  property  to  firm 
debts. 

Distinguished  in  Black's  Appeal,  44  Pa.  603,  20  Phila.  Leg.  Int.  340,  holding  in 
case  of  insolvency  where  there  are  partnership  and  individual  creditors,  each  class 
has  priority  upon  its  respective  estate. 
lieTy  on  Individual  property  for  firm  debt  and  Tloe  versa. 

Cited  in  Vandike's  Appeal,  57  Pa.  9,  25  Phila.  Leg.  Int.  268,  holding  proceeds  of 
firm  property  sold  under  executions  against  the  partners  individually  represent  the 
several  interests  of  each  and  not  that  of  the  partnership;  Winston  v.  Ewing,  1 
Ala.  129,  34  A.  D.  768,  holding  that  debt  due  partnership  cannot  be  attached  for 
individual  debt  of  partner;  Scruggs  v.  Burruss,  26  W.  Va.  670,  holding  that 
firm  creditor  attaching  interest  of  one  partner,  obtains  thereby  no  preference  over 
other  firm  creditors;  Beatty's  Appeal,  3  Grant,  Cas.  213,  holding  that  creditor 
having  preferred  claim  against  firm,  is  not  entitled  to  proceeds  from  judicial  sale 
of  partner's  separate  interest;  Richard  v.  Allen,  117  Pa.  199,  2  A.  S.  R.  652,  11 
Atl.  552,  20  W.  N.  C.  190,  44  Phila.  Leg.  Int.  432,  holding  sheriff's  levy  upon  part- 
nership goods  for  individual  debt  of  partner,  void;  Deal  v.  Bogue,  20  Pa.  228,  57 
A.  D.  702,  holding  sheriff  liable  in  trespass  for  selling  and  delivering  firm  prop- 
erty under  execution  against  one  partner;  Vandike  v.  Rosskam,  67  Pa.  330,  3 
Legal.  Gaz.  52,  on  same  point;  Phillips  v.  Cook,  24  Wend.  389,  holding  that  tres- 
pass will  not  lie  against  sheriff  for  seizure  and  sale  of  partner's  interest  in  firm 
property  under  execution  against  one  of  partners. 

Cited  in  reference  notes  in  25  A.  D.  745,  on  liability  of  partnership  property; 
57  A.  D.  707,  on  levy  on  partnership  property  for  partner's  private  debt;  51  A. 
D.  601,  on  partnership  property  being  first  liable  for  partnership  debts;  34  A.  D. 
770,  on  interest  sold  by  execution  creditor  of  partner. 

Cited  in  note  in  46  L.R.A.  496,  on  levy  on  partnership  property  of  executions 
against  both  partners. 

—  Right  to  proceeds. 

Cited  in  Rex  v.  Lomman,  3  Phila.  287,  15  Phila.  Leg.  Int.  372,  holding  firm  cred- 
itors entitled  to  proceeds  of  sale  under  executions  against  individual  partners  and 
others  against  the  firm;  Coover's  Appeal,  29  Pa.  9,  70  A.  D.  149;  King's  Appeal,  0 
Pa.  124, — holding  the  same  though  execution  against  individual  partner  was  first 
in  hands  of  sheriff;  Randall  v.  Johnson,  13  R.  I.  338,  on  disposal  of  proceeds  of 
execution  sale  of  partner's  interest  in  firm;  Gregory's  Appeal,  4  Pennyp.  221,  on 
rights  of  creditors  under  sheriff's  sale  of  partnership  property. 

Cited  in  note  in  37  A.  R.  241,  on  remedy  of  second  partner  where  firm  property 
sold  for  individual  debt  of  first. 

Distinguished  in  Cooper's  Appeal,  26  Pa.  262,  holding  that  proceeds  of  simul- 
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taneous  sale  under  separate  executions  against  partners  will  be  distributed  pro- 
portionate to  interests  of  partners  in  firm. 
Effect  of  sale  or  alienation  of  Indlvlclnal  interests  In  firm. 

Cited  in  Walsh  v.  Adams,  3  Denio,  125;  Baker's  Appeal,  21  Pa.  76,  69  A.  D. 
752;  Fourth  Nat.  Bank  t.  New  Orleans  &  C.  R.  Go.  11  Wall.  624,  20  L.  ed.  82,— 
holding  that  purchaser  of  right  of  partner  in  firm  takes  only  his  interest  in  assets 
after  accounting;  Shimer  y.  Huber,  14  Phila.  402,  Fed.  Cas.  No.  12,787,  36  Phila. 
Leg.  Int.  330,  holding  that  transfer  in  good  faith  by  one  partner  of  his  interest  to 
his  copartner  is  good  as  against  firm  creditors;  Dengler's  Appeal,  125  Pa.  12,  17 
Atl.  184,  23  W.  N.  C.  428,  46  Phila.  Leg.  Int.  290,  19  Pittsb.  L.  J.  N.  S.  486,  on 
sheriff's  sale  of  partner's  interest  in  firm  passing  only  his  interest  therein  after 
final  accounting;  Dunbar  Fire  Brick  Go.  v.  Madeira,  7  Pa.  Dist.  R.  246,  holding 
that  where  interests  of  all  the  members  of  a  firm  are  sold  upon  executions  against 
individual  partners  firm  creditors  have  no  lien  upon  the  property;  Steiner  v. 
Peters  Store  Go.  119  Ala.  371,  24  So.  676,  holding  that  purchaser  at  execution  sale 
under  joint  judgment  against  each  of  members  of  partnership  for  joint  obligation 
takes  property  free  from  claims  of  firm  creditors;  McNutt  v.  Strayhom,  39  Pa. 
269,  holding  that  where  partners  assign  their  firm  property  to  third  person,  it  ia 
no  longer  subject  to  levy  and  execution  for  firm  debts. 

Cited  in  note  in  30  A.  R.  534,  on  effect  of  transfer  by  partner  of  firm  assets. 

21  AM.  DEO.  S74,  KONIGBiACHGR  t.  KIMMBL,  1  P£NB.  A  W.  207. 
Submission  to  arbitration  by  ezecntors  and  administrators. 

Cited  in  reference  note  in  82  A.  D.  269,  on  right  of  executors  and  administrators 
to  submit  matters  to  arbitration. 

Cited  in  notes  in  30  A.  D.  633,  on  right  of  executors  or  adminis^mtors  to  sub- 
mit to  arbitration;  9  E.  R.  G.  341,  on  submission  to  arbitration  as  admission  of 
assets  by  executor. 
Liability  of  guardians,  executors,  and  trustees. 

Cited  in  Eyster's  Appeal,  16  Pa.  372,  holding  guardian  liable  only  for  gross 
negligence  in  management  of  ward's  property;  Nyce's  Estate,  6  Watts  &  S.  254; 
Calhoim's  Estate,  6  Watts,  185,— ^holding  executors  bound  to  exercise  only  ordi- 
nary diligence  and  attention  in  care  of  funds  of  the  estate;  Myers  v.  Zetelle,  21 
Gratt.  733,  holding  trustee  acting  in  good  faith  not  liable  for  loss  in  management 
of  trust  fund;  Neff's  Appeal,  57  Pa.  91,  26  Phila.  Leg.  Int.  92,  holding  trustees 
not  liable  beyond  what  they  actually  receive  unless  in  case  of  gross  negligence. 

Cited  in  reference  notes  in  69  A.  S.  R.  873,  on  liability  of  executors  and  ad- 
ministrators; 29  A.  D.  543,  on  liability  of  guardian;  49  A.  D.  722,  on  liability  of 
guardian  for  loss  of  trust  funds  by  unsafe  investment. 

Cited  in  note  in  75  A.  D.  449,  on  personal  liability  of  guardians;  32  A.  D.  208, 
on  duty  and  liability  of  guardian  to  investments;  40  A.  D.  518,  on  duty  of  trustee 
to  follow  directions  in  will  as  to  investment  of  funds. 
—  For  not  taking  security. 

Cited  in  Swoyer's  Appeal,  5  Pa.  377,  holding  trustee  liable  for  loss  from  sale 
without  taking  security;  Dietterich  v.  Heft,  6  Pa.  87,  holding  guardian  liable  upon 
loan  without  security  to  person  in  equivocal  circumstances;  Pereival  v.  Cooper,  6 
Phila.  48,  22  Phila.  Leg.  Int.  237,  holding  by  analogy  that  factors  with  authority 
to  sell  and  receive  proceeds  may  sell  upon  credit  in  absence  of  special  instruc- 
tions. 

Distinguished  in  Cline's  Appeal,  106  Pa.  617,  15  W.  N.  G.  104,  42  Phila.  Leg.  Int 
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27,  hoMing  that  executor  may  sell  goods  in  the  ordinary  course  of  a  business  car- 
ried on  as  an  active  trust  under  the  will,  without  taking  security. 
-"  IxMses  ensuing  on  delay  to  collect  assets  or  convert  same  into  cash. 

Cited  in  Stem's  Appeal,  6  Whart.  472,  34  A.  R.  569,  holding  guardian  not 
liable  for  loss  on  note  received  from  administrator  though  the  note  might  have 
been  collected  by  prompt  suit  when  due;  Wonder's  Estate,  9  Pa.  Co.  Ct.  271,  hold- 
ing guardian  not  liable  for  failure  to  recover  from  predecessor,  certain  fees  re- 
tained by  him  claimed  to  be  excessive;  Falconer's  Estate,  1  Pa.  Dist.  R.  672,  11 
Pa.  Co.  Ct.  354,  holding  that  guardian  need  not  turn  securities  in  which  funds 
are  invested  into  cash  when  called  upon  to  account  to  successor;  Webb's  Estate, 
165  Pa.  330,  44  A.  8.  R.  066,  30  Atl.  827,  35  W.  N.  C.  571,  25  PitUb.  L.  J.  N.  S. 
339,  holding  executor  not  liable  for  more  than  is  received  unless  grossly  negligent. 
-"  Loss  by  selling  or  disposing  of  assets. 

Cited  in  Dundas's  Appeal,  64  Pa.  325,  27  Phila.  Leg.  Int.  149,  2  L^^al  Gaz.  145, 
holding  that  executor  is  not  liable  for  selling  property  at  less  than  value  unless 
grossly  negligent  in  making  the  sale, 
firlnging  up  case  on  appeal. 

Cited  in  Nixon's  Estate,  13  Phila.  355,  37  Phila.  Leg.  Int.  202,  28  W.  N.  C.  390, 
on  certiorari  not  being  necessary  to  bring  case  from  lower  to  the  supreme  court. 

SI  AM.  DEO.  S8S,  HART  ▼.  WITHBRS,  1  PENR.  A  W.  285. 

Power  of  partner  to  bind  copartners. 

Cited  in  Cleaver  v.  Brenzel,  9  Luzerne  Leg.  Reg.  269,  denying  right  of  one  part- 
ner to  assign  or  sell  joint  property  without  consent  of  other,  if  present  and  capable 
of  acting;  Smith  v.  Wesner,  1  Woodw.  Dec.  182,  holding  that  acknowledgment  of 
one  joint  obligor  on  note  will  not  remove  bar  of  statute  of  limitations  against  co- 
obligor. 

—  By  sealed  instrument. 

Cited  in  Overton  v.  Tozer,  7  Watts,  331,  holding  that  partner  cannot  bind  his 
copartner  by  deed  without  special  authority;  Heft  v.  Basford,  2  Pa.  Co.  Ct.  278, 
18  Phila.  272,  43  Phila.  Leg.  Int.  414,  holding  that  confession  of  judgment  by  part- 
ner in  firm  name  binds  only  partner  signing  it;  Fichthom  v.  Boyer,  5  Watts,  159, 
30  A.  D.  300,  holding  copartner  bound  by  instrument  signed  and  sealed  in  firm 
name  by  another  partner  in  his  presence  and  with  his  assent;  Gallagher  v.  Stro- 
bridge  Lithographic  Co.  6  Sadler  (Pa.)  118,  9  Atl.  487,  18  Phila.  397,  43  Phila. 
Leg.  Int.  270,  2  Pa.  Co.  Ct.  358,  on  doctrine  that  agent's  authority  to  execute  deed 
under  seal  in  name  of  principal  must  be  under  seal. 

Cited  in  reference  notes  in  29  A.  D.  584;  30  A.  D.  291,  304,— on  power  of  part- 
ner to  bind  copartners  by  sealed  instrument;  60  A.  D.  310,  on  power  of  partner  to 
bind  copartner  by  instrument  under  seal  executed  without  authority. 

Cited  in  notes  in  37  A.  S.  R.  205,  on  power  of  partner  to  bind  firm  by  sealed 
instrument;  20  L.  ed.  U.  S.  798,  on  right  of  partners  to  convey  partnership 
realty. 

—  Necessity  of  authority  under  seal. 

Cited  in  reference  notes  in  24  A.  D.  128,  on  necessity  of  seal  to  authority  to 
execute  deed;  55  A.  D.  343,  on  necessity  that  authority  to  execute  sealed  instru- 
ment be  under  seal;  5^  A.  D.  533,  on  necessity  of  authority  imder  seal  to  enable 
one  copartner  to  bind  others  by  note. 

—  Instruments  for  benefit  of  firm. 

Distinguished  in  Kramer  v.  Dinsmore,  162  Pa.  264,  25  Atl.  789,  23  Pittsb.  L. 
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J.  N.  S.  342,  holding  fimi  bound  by  deed  under  seal  signed  in  name  of  partnership 
by  one  partner,  where  firm  accepted  benefits  thereunder. 
—  Ratification  of  signature. 

Cited  in  Martin  v.  Bray,  1  Monaghan  (Pa.)  166,  16  Atl.  515,  24  W.  N.  C.  378, 
holding  admissible  in  evidence  instrument  signed  by  one  partner  with  firm  name 
to  be  followed  by  proof  of  assent  and  ratification. 

Cited  in  reference  note  in  60  A.  D.  310,  on  partner's  power  to  bind  copartners 
by  instrument  under  seal  if  they  assent  thereto  before  execution  or  ratify  it 
afterwards. 
Effect  of  signature  by  hands  of  another. 

Cited  in  Greenough  ▼.  Greenough,  11  Pa.  489,  51  A.  D.  567,  holding  that  express 
direction  by  testator  to  sign  his  name  to  will,  must  be  proved  by  witnesses,  and 
such  express  direction  makes  signature  testator's  immediate  act;  Long  v.  Zook, 
13  Pa.  400,  holding  that  error  in  testator's  name  as  signed  by  third  person  to 
will,  does  not  invalidate  it  where  testator  has  personally  put  his  mark  to  the 
will;  Gratz  v.  Philips,  1  Penr.  &  W.  333,  on  deed  signed  by  attorney  in  presence 
of,  and  with  assent  of  principal,  being  deed  of  principal. 

Cited  in  note  in  52  A.  D.  742,  on  validity  of  signing  of  grantor's  name  to  deed 
by  third  person  in  his  presence. 
Time  for  objections. 

Cited  in  reference  note  in  39  A.  D.  368,  on  time  to  object  to  defect  in  declara- 
tion. 

21  AM.  DEC.  S87,  SIDWELL  ▼.  BVANS,  1  PENR.  A  W.  S8S. 
Qnestions  on  appeal. 

Cited  in  McBee  v.  Ceasar,  15  Or.  62,  13  Pac.  652,  holding  that  appellate  court 
on  bill  of  exceptions  will  not  consider  question  of  error  in  facts  decided  by  jury; 
Kearney  v.  Snodgrass,  12  Or.  311,  7  Pac.  309,  holding  that  order  on  motion  for 
new  trial  cannot  be  considered  on  appeal ;  Dives  v.  Fidelity  &  C.  Co.  206  Pa.  199, 
55  Atl.  950,  holding  question  of  election  between  counts  will  not  be  considered  upon 
appeal. 
Forbearance  to  sne  as  consideration. 

Cited  in  Burns  v.  Harding,  5  Luzerne  Leg.  Reg.  215,  holding  forbearance  to  en- 
force well-founded  claim  is  valid  consideration;  Traders'  Nat.  Bank  v.  Parker,  130 
N.  Y.  415,  29  S.  E.  1094;  Hopkinson  v.  Davis,  5  Phila.  147,  20  PhiU.  Leg.  Int 
76;  Giles  v.  Ackles,  9  Pa.  147,  49  A.  D.  551;  Calkins  v.  Chandler,  36  Mich.  320, 
24  A.  R.  593, — holding  forbearance  to  sue  for  indefinite  time,  good  consideration. 

Cited  in  reference  notes  in  26  A.  D.  109,  on  sufficiency  of  consideration  for 
promise;  36  A.  D.  154;  44  A.  D.  283,— on  forbearance  to  sue  as  a  consideration; 
49  A.  D.  68,  552,  on  forbearance  to  prosecute  unfounded  claim  as  consideration 
for  promise. 

Cited  in  note  in  60  A.  D.  524,  526,  527,  on  forbearance  to  sue  as  consideration 
for  promise. 

Distinguished  in  Pittsburgh  &  C.  R.  Co.  v.  Barker,  29  Pa.   160;  Garrard  v. 
Pittsburg  &  C.  R.  Co.  29  Pa.  154,— holding  that  deposit  of  bond  as  collateral 
security  is  without  consideration  though  creditor  thereupon  voluntarily  delayed 
bringing  suit. 
Construction  of  written  evidence  as  law  question. 

Cited  in  Bock  v.  Lauman,  24  Pa.  435;  Charlotte  v.  Chouteau,  25  Mo.  465,— 
holding  that  construction  of  foreign  law  is  for  the  court;  Stack  v.  O'Hara,  98  Pa. 
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213,  12  Pittsb.  L.  J.  N.  S.  66,  38  Phila.  Leg.  Int.  420,  holding  that  interpretation 
of  provisions  for  church  government  in  church  law  is  lor  the  court;  M*Gree  v. 
Northumberland  Bank,  6  Watts,  32,  holding  that  facts  stated  in  protest  by  notary 
public  are  to  be  interpreted  by  the  jury. 

Cited  in  reference  notes  in  26  A.  D.  83,  on  construction  of  written  evidence  as 
question  for  court ;  60  A.  D.  390,  on  construction  of  written  instrument  by  court ; 
69  A.  D.  69,  on  construction  of  written  contract  as  question  for  court. 

Distinguished  in  Sayres  v.  State,  30  Ala.  16,  holding  that  issue  of  idem  aonatift 
is  for  the  court  without  evidence. 
Construction  of  parol  evidence  as  fact  question. 

Cited  in  Warren  v.  Palmer,  24  Mo.  78,  holding  that  terms  and  extent  of  parol 
contract  are  to  be  found  by  jury;  Holmes  v.  Chartiers  Oil  Co.  138  Pa.  540,  21 
A.  S.  R.  919,  21  Atl.  231,  21  Pittsb.  L.  J.  N.  S.  387,  27  W.  N.  C.  166,  sustaining 
the  submission  to  jury  of  questions  as  to  what  were  the  terms  of  an  oral  contract ; 
M'Farland  v.  Newman,  9  Watts,  66,  34  A.  D.  497,  holding  that  question  of  effect 
of  oral  words  as  constituting  a  warranty  is  for  the  jury;  Simpson  v.  M'Beth,  4 
Watts,  409,  holding  that  it  is  error  for  judge  to  give  legal  interpretation  to 
words  of  a  witness;  Lavelle  v.  Melley,  27  Pa.  Super.  Ct.  69;  Hawn  v.  Stoler,  22 
Pa.  Super.  Ct.  307, — holding  that  meaning  and  effect  of  words  of  invalid,  since 
deceased,  as  to  disposition  of  funds,  is  for  jury. 

Cited  in  reference  note  in  34  A.  D.  603,  on  construction  of  parol  evidence  as  ques- 
tion for  jury. 
Construction  of  mixed  written  and  parol  evidence  as  Jury  question. 

Cited  in  Home  Bldg.  &  L.  Asso.  v.  Kilpatrick,  140  Pa.  406,  21  Atl.  397,  22 
Pittsb.  L.  J.  N.  S.  29;  Wetherill  Bros.  v.  Erwin,  12  Pa.  Super.  269,— holding  that 
admixture  of  written  and  oral  evidence  draws  the  whole  to  the  jury;  Hillman  v. 
Joseph,  9  Pa.  Super.  Ct.  1,  43  W.  N.  C.  216  (dissenting  opinion),  on  same  point; 
Miller  v.  Fichthom,  31  Pa.  262,  holding  that  written  evidence  accompanied  by 
oral  testimony  to  aid  or  rebut  inferences  to  be  drawn  from  it,  goes  to  the  jury. 
Instruction  on  evidence. 

Cited  in  Rhodes  v.  Frick,  6  Watts,  316,  sustaining  trial  court  in  refusing  to 
give  binding  direction  to  jury  on  question  of  fact;  Whitehill  v.  Wilson,  3  Penr.  & 
W.  406,  24  A.  D.  326,  holding  it  error  to  leave  to  jury,  the  finding  of  a  fact  of 
which  there  is  no  color  of  proof. 

Cited  in  reference  notes  in  39  A.  D.  667,  on  courts's  right  to  express  opinion  on 
controverted  facts;  60  A.  D.  360,  on  right  of  court  to  submit  opinion  upon  the 
facts  to  jury  accompanied  by  statement  that  jury  are  to  judge  of  the  facts;  70  A. 
D.  291,  on  judge  not  being  bound  to  present  case  in  every  aspect  of  which  it  is 
susceptible  on  the  evidence;  90  A.  D.  344,  on  correctness  of  instruction  stating 
or  construing  evidence. 

Cited  in  note  in  72  A.  D.  642,  on  comments  on  evidence  by  court. 
Variance. 

Cited  in  note  in  62  A.  D.  119,  as  to  when  variance  between  allegation  and  proof 
is  material. 
Immaterial  averments  in  pleadings. 

Cited  in  Hastings  v.  Speer,  34  Pa.  Super.  Ct.  478,  holding  that  immaterial  aver- 
ments needlessly  introduced  in  statement  need  not  be  proven. 

Bill  of  exceptions. 

Cited  in  reference  note  in  88  A.  D.  260,  on  correction  of  jury's  errors  on  bill 
of  exceptions. 
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Bill  of  particulars. 

Cited  in  reference  note  in  61  A.  D.  61,  on  necessity,  sufficient,  and  effed  of 
bill  of  particulars. 

21  AM.  DEC.  8»4,  HALIi  t.  BEINNBR,  1  PENR.  A  W.  402. 

Validity  of  Judgment. 

Cited  in  reference  note  in  53  A.  D.  155,  on  validity  of  erroneous  judgmoiti. 

What  constitutes  a  lease. 

Cited  in  reference  note  in  44  A.  D.  212,  on  what  constitutes  a  lease. 
Estoppel  to  deny  landlord's  title. 

Cited  in  Wiggin  v.  Wiggin,  58  N.  H.  235,  holding  that  tenant  accepting  least 
under  entire  misapprehension  of  its  purport  and  effect,  is  not  estopped  to  deny 
his  landlord's  title;  Hockenbury  y.  Snyder,  2  Watts  k  S.  240,  holding  that  re- 
lation of  landlord  and  tenant  induced  by  misrepresentation  as  to  title,  will  be  dis- 
solved upon  proof  thereof. 

Cited  in  reference  notes  in  71  A.  S.  R.  469,  on  estoppel  of  landlord  and  tenant; 
27  A.  D.  466,  on  estoppel  of  tenant  to  deny  landlord's  title;  34  A.  D.  695;  41 
A.  D.  253, — as  to  when  tenant  is  not  estopped  from  disputing  landlord's  title; 
55  A.  D.  708,  on  right  of  lessee  induced  by  fraud  to  accept  lease  to  controvert 
lessor's  title. 

Cited  in  notes  in  21  L.  ed.  U.  S.  780,  on  right  of  tenant  to  dispute  landlord's 
title;  89  A.  S.  R.  72,  on  condition  of  landlord's  title  as  affecting  tenant's  estop- 
pel to  deny  it. 

Distinguished  in  Ewing  v.  Cottman,  43  W.  N.  C.  525,  9  Pa.  Super.  Ct.  447, 
holding  that  lessee  taking  possession  under  lease  cannot  avoid  the  estoppel  by 
voluntary  removal. 

—  Under  void  lease. 

.  Cited  in  Owens  v.  Eaton,  5  Ind.  Terr.  275,  82  S.  W.  746,  holding  that  tenant 
under  lease  void  and  prohibited  by  statute  may  deny  his  landlord's  title. 

Cited  in  note  in  120  A.  S.  R.  62,  on  invalidity  of  lease  as  defense  in  action  for 
unlawful  detainer. 

—  Under  lease  to  tenant  already  in  possession  by  other  title. 

Cited  in  Berridge  v.  Glassey,  18  Phila.  410,  43  Phila.  Leg.  Int  281,  Gleim  v. 
Rise,  6  Watts,  44;  Franklin  v.  Merida,  35  Cal.  558,  95  A.  D.  129,— holding  that 
possession  by  tenant  at  time  of  taking  lease  relieves  him  from  the  estoppel  against 
his  setting  up  title  adverse  to  his  landlord;  Baskin  v.  Seechrist,  6  Pa.  154,  holding 
that  tenant  in  prior  possession  who  is  induced  by  fraud  and  threat,  to  take  lease, 
is  not  estopped  to  deny  landlord's  title;  Marshall  v.  Mellon,  26  Pittsb.  L.  J.  N.  S. 
290,  17  Pa.  Co.  Ct.  360,  holding  that  no  estoppel  arises  where  tenant  has  not 
taken  possession  nor  exercised  any  rights  under  the  lease. 

Cited  in  reference  notes  in  58  A.  D.  233,  on  estoppel  arising  from  acceptance 
of  lease  by  one  in  possession;  60  A.  D.  712,  on  tenant's  right  to  dispute  land- 
lord's title  when  attornment  was  made  under  misapprehension. 

Cited  in  notes  in  89  A.  S.  R.  95,  on  effect  of  tenant  being  in  possession  when 
relation  arises  on  right  to  deny  landlord's  title;  13  A.  D.  69,  on  acceptance  of 
lease  by  one  in  possession  from  one  claiming  title  as  creating  estoppel  to  deny 
claimant's  title. 
Rights  and  liabilities  under  judicial  sale  pending  deed. 

Cited  in  Thomas  v.  Connell,  1  Clark  (Pa.)  319,  holding  purchaser  at  sherifTs 
sale  not  liable  for  ground  rent  accruing  after  sale  but  before  acknowledgment  of 
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sherifTs  deed;  Collins  t.  London  Assur.  Corp.  165  Pa.  298,  30  Ati.  924,  25  Plttsb. 
L.  J.  N.  8.  301,  holding  that  debtor's  title  to  land  sold  under  execution  does  not 
pass  from  him  until  deed  is  executed;  Slater's  Appeal,  28  Pa.  109,  holding  that 
purchaser  under  sheriff's  sale  before  deed  issues,  has  such  interest  in  property 
as  may  be  bound  by  judgment;  Greenough  v.  Small,  137  Pa.  132,  21  A.  S.  R.  859, 

20  Atl.  553,  26  W.  N.  C.  567,  47  Phila.  Leg.  Lit.  454,  holding  interest  of  heir  not 
devested  by  orphans'  court  sale  of  estate  until  confirmed  by  the  court  and  de- 
livery of  the  deed;  Demmy's  Appeal,  43  Pa.  155,  to  show  analogy  existing  between 
sheriff's  sales  and  sales  under  order  of  orphans'  court. 

Distinguished  in  Bank  of  Pennsylvania  v.  Wise,  3  Watts,  304,  holding  purchaser 
of  lessor's  title  at  sheriff's  sale  entitled  to  rents  accruing  thereafter. 
Presumptions  as  to  time  of  delivery  of  deed. 

Cited  in  Woodrow  v.  Blythe,  2  D^l.  Co.  Rep.  18;  Crossen  v.  Oliver,  37  Or.  514, 
61  Pac.  885, — ^holding  that  where  time  of  delivery  is  not  shown,  a  deed  will  be 
presumed  to  have  been  delivered  on  date  of  deed ;  Wickham  v.  Morehouse,  16  Fed. 
324,  sustaining  presiunption  that  deed  and  purchase-money  security  bearing  even 
date,  were  delivered  simultaneously. 

Cited  in  reference  notes  in  67  A.  D.  270,  on  presumption  that  deed  was  made 
on  day  of  its  date;  86  A.  D.  63,  as  to  whether  deed  is  presumed  to  have  been 
delivered  at  its  date  or  at  date  of  acknowledgment. 
When  deed  takes  effect. 

Cited  in  reference  note  in  47  A.  D.  540,  on  deed  taking  effect  frcMn  deliveiy. 
Delivery  of  deed. 

Cited  in  note  in  53  A.  S.  R.  541,  on  by  whom  and  to  whom  deed  may  be  de- 
livered. 
Sstoppel  by  recitals. 

Cited  in  reference  notes  in  56  A.  D.  107,  on  recitals  as  estoppels;  51  A.  D.  115, 
on  recitals  in  deeds  as  estoppels;  38  A.  D.  768,  on  recitals  in  sheriff's  deeds  as 
evidence;  78  A.  D.  533,  on  estoppel  of  grantor  and  privies  by  recitals  in  deeds. 

Cited  in  note  in  11  £.  R.  C.  72,  on  estoppel  by  recitals  in  deed. 
Parol  evidence  as  to  writing. 

Cited  in  note  in  37  A.  D.  77,  on  parol  evidc  ice  to  explain  ambiguities  in 
instrument. 

What  passes  as  appurtenant. 

Cited  in  reference  note  in  28  A.  D.  708,  on  what  pass  as  appurtenances. 

Cited  in  notes  in  15  L.R.A.  652,  on  corporeal  appurtenances  to  realty;  81  A. 
S.  R.  768,  on  passing  of  ways  as  appurtenances;  58  L.R.A.  487,  on  how  far  grant 
of  mill  includes  water  rights. 

21  AM.  DEC.  404,  SMITH  v.  JOHNSTON,  1  PEXR.  A  W.  471. 
Right  to  growing  crops  on  land  conveyed  or  devised. 

Cited  in  Reed  v.  Johnson,  14  111.  257,  holding  that  growing  com  is  personalty. 

Cited  in  reference  notes  in  30  A.  S.  R.  367,  as  to  whether  crops  pass  on  con- 
veyance of  land;  24  A.  D.  341;  99  A.  S.  R.  606,— on  growing  crops  passing  by 
deed  of  land;  50  A.  D.  237,  on  right  to  growing  crops  on  conveyance  or  lease  of 
the  land. 

Cited  in  notes  in  35  A.  D.  742,  on  right  to  growing  crops;  23  L.RJI.  451,  on 
sale  or  mortgage  of  future  crops  on  sale  of  the  land. 

Distinguished  in  Johnston  v.  Smith,  8  P«nr.  k  W.  496,  24  A.  D.  339,  holding 
Am.  Dec.  Vol.  IH.— 67. 
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that  conveyance  of  land  by  lessor  conveys  his  ri^t  to  share  in  crop  growing 
thereon. 

Disapproved  in  Wintermute  v.  Light,  46  Barb.  278,  holding  that  growing  wine 
plants  pass  by  absolute  conveyance  of  land. 

Overruled  in  Wilkins  v.  Vashbinder,  7  Watts,  378,  holding  that  title  to  grow- 
ing  grain  passes  by  conveyance  of  the  land. 

Cited  as  overruled  in  Bumside  v.  Weightman,  9  Watts,  46,  holding  that  title 
to  growing  grain  by  conveyance  of  the  land;  ]x>ng  v.  Seavers,  103  Pa.  517,  13 
W.  N.  C.  428,  14  Pi  tub.  L.J.  N.  S.  490,  40  Phila.  Leg.  Int.  360;  King  v.  Bosscr- 
inan,  8  Pa.  Dist.  R.  344, — holding  that  judgment  sale  of  land  passes  title  to  share 
of  crops  growing  thereon  under  lease  with  debtor;  Bittinger  v.  Baker,  29  Pa.  66. 
70  A.  D.  154,  holding  tenant  entitled  to  way-going  crop  sown  prior  to  levy  and 
sale  under  judgment;  Gracey  v.  Mellinger,  30  Phila.  Leg.  Int.  102,  holding  al- 
though estate  is  insolvent,  growing  crops  go  to  devisee  until  land  is  sold  to  pay 
debto. 
Fixtures  as  part  of  soil. 

Cited  in  Walker  v.  Sherman,  20  Wend.  636,  holding  that  machinery  in  factory, 
not  affixed  to  building  or  to  land,  is  personal  property. 

21  AM.  DEC.  107,  ROBINSON  v.  JUSTICE,  2  PENR.  W.  !•. 
Estoppel  by  silence. 

Cited  in  Putnam  v.  Tyler,  117  Pa.  570,  12  Atl.  43,  21  W.  N.  C.  38,  18  Pittsb. 
L.  J.  N.  S.  349,  45  Phila.  Leg.  Int.  45;  Com.  v.  Rogers,  4  Clark  (Pa.) 
252,  Brightly  (Pa.)  450, — holding  that  silence  will  not  create  an  estoppel 
in  the  absence  of  fraud;  McClure  v.  Douthitt,  6  Pa.  414,  holding  that  estoppel 
by  silence  cannot  affect  rights  of  wife  in  land  convoyed  by  husband  without  her 
signature;  Ferris  v.  Chapman,  10  Cal.  589,  holding  that  silence  by  owner  while 
stranger  makes  improvements  upon  his  land  does  not  estop  him  to  assert  his 
rights  where  title  is  known  or  readily  ascertained;  Hefner  v.  Downing,  57  Tex. 
576,  holding  that  acquiescence  in  boundary  line  established  and  acted  upon  cre- 
ates an  estoppel  in  favor  of  purchasers  acting  thereupon;  Hamilton  v.  Hamilton. 
4  Pa.  193,  holding  that  person  receiving  benefit  of  sale  and  standing  by  in  silence 
while  purchaser  makes  improvements  is  estopped  from  asserting  title;  Wood^ 
v.  Wilson,  37  Pa.  379,  holding  heir  estopped  to  assert  his  title  against  innocent 
purchaser  without  notice,  where  he  stood  by  in  silence  for  twenty  years  knowing 
his  rights. 

Distinguished  in  Logan  v.  Gardner,  136  Pa.  588,  20  A.  S.  R.  939,  20  Atl.  625, 
47  Phila.  Leg.  Int.  475,  26  W.  N.  0.  497,  holding  that  silence  with  knowledge  of 
improvements  being  made  by  party  in  possession  may  create  an  estoppel. 
Estoppel  In  pals  to  assert  title. 

Cited  in  Rhodes  v.  Frick,  6  Watts,  315;  Bloch  v.  Sammons,  37  Or.  600. 
62  Pac.  290, — ^holding  that  person  representing  to  purchaser  that  he  has  no  in- 
terest in  lands  which  is  acted  upon,  is  estopped  to  assert  title  in  himself;  Chap- 
man V.  Chapman,  59  Pa.  214,  holding  person  disclaiming  any  title  to  lands  which 
are  being  improved,  estopped  to  assert  his  title;  Smith  v.  Warden,  19  Pa.  424, 
liolding  heir  accepting  purchase  money  under  inoperative  sale  estopped  from  as- 
serting title;  Beaupland  v.  McKeen,  28  Pa.  124,  70  A.  D.  116,  holding  agent  who 
negotiate^,  oncouraj^s,  and  assists  in  purchase  of  land  estopped  to  sot  up  title 
in  him*^<>lf  as  against  the  purchaser;  Swartz  v.  Swartz,  4  Pa.  353,  45  A.  D.  697, 
holding  that  parol  agreement  as  to  mill  and  water  power  under  which  mill  is 
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erected  creates  an  estoppel  against  parties  to  deny  rights  thereunder;  Hill  v. 
Epley,  31  Pa.  331,  holding  joint  owner  not  estopped  from  asserting  his  title 
against  purchase  at  execution  sale  against  cotenant  where  his  title  was  on  record. 

Distinguished  in  Hayes  v.  Livingston,  34  Mich.  384,  holding  that  an  estoppel 
resting  in  parol  cannot  work  a  transfer  of  legal  title  to  lands  under  statute  of 
frauds. 
Elements  of  estoppel  In  pals. 

Cited  in  Newman  v.  Edwards,  34  Pa.  32,  holding  that  acts  done  in  ignorance 
of  a  person's  rights  create  no  estoppel,  unless  acted  upon  so  as  to  cause  detriment 
to  others. 

Elements  of  frandulent  Intent. 

Cited  in  Rheinstrom  v.  Green,  4  Luzerne  Leg.  Reg.  219,  7  Legal  Gaz.  255, 
holding  fraudulent  intent  depends  upon  knowledge  of  falsehood  of  statement 
and  not  upon  dishonesty  of  purpose  in  making  it. 

Concealment  as  fraud. 

Cited  in  reference  notes  in  44  A.  D.  463,  as  to  when  suppression  of  truth  con- 
stitutes fraud;  16  A.  S.  R.  260,  on  concealment  as  fraud;  90  A.  D.  428,  on  con- 
cealment of  defects,  fraud,  or  surprise  as  vitiating  contract  of  sale;  90  A.  D. 
429,  on  voidability  of  sale  where  article  sold  is  disguised  or  a  fair  examination 
prevented. 
Imputing  fraud. 

Cited  in  reference  note  in  36  A.  S^  R.  591,  on  imputing  knowledge  of  fraud. 
Rights  as  to  improvements. 

Cited  in  note  in  81  A.  S.  R.  177,  on  set-off  of  improvements  in  ejectment  or 
trespass  to  try  title. 
Instructions  on  evidence. 

Cited  in  reference  note  in  39  A.  D.  657,  on  court's  right  to  express  opinion  on 
controverted  facts. 

Cited  in  note  in  72  A.  D.  542,  on  comments  on  evidence  by  court. 

21  AM.  DEO.  410,  ROBERTS  v.  BEATTY,  2  PENR.  &  W.  68. 
Construction  of  contract. 

Cited  in  reference  notes  in  30  A.  D.  699;  40  A.  D.  224, — on  intention  of  par- 
ties as  governing  construction  of  contract. 

Cited  \p  note  in  56  A.  D.  618,  on  how  written  instrument  construed. 
Tender  of  chattels,  etc. 

Cited  in  reference  notes  in  27  A.  D.  178,  as  to  when  tender  of  personalty  is 
valid;  50  A.  D.  519,  on  tender  on  notes  payable  in  specific  articles. 

Cited  in  notes  in  77  A.  D.  481,  on  tender  of  goods,  chattels,  etc.;  77  A.  D.  470, 
471,  on  general  requisites  of  good  tender  and  effect  thereof;  77  A.  D.  489,  on 
effect  of  tender  and  refusal  of  chattels. 

—  Time  and  place  of  tender  generally. 

Cited  in  reference  note  in  77  A.  D.  478,  as  to  time  when  tender  must  be  made. 
Cited  in  note  in  77  A.  D.  479,  480,  on  place  of  tender. 

—  Place  for  tender  of  chattels  or  services. 

Cited  in  Barr  v.  Myers,  3  Watts  &  S.  295,  holding  that  vendor  under  contract 
for  delivery  of  specific  articles  by  a  certain  time,  no  place  being  specified,  must 
tender  delivery  at  vendee's  residence;  Van  Rensselaer  v.  Jones,  5  Denio,  449, 
holding  demand  and  naming  of  place  necessary  under  agreement  to  render  serv- 
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ice  with  carriage  and  horses  as  rent  for  land;  Musselman  v.  Stoner,  31  Pa.  265, 
holding  parol  evidence  admissible  to  show  place  of  delivery  where  written  con- 
tract is  silent. 

Cited  in  reference  note  in  26  A.  D.  546,  on  time  and  place  of  tender  of  specific 
articles. 

Cited  in  notes  in  24  A.  D.  296,  on  duty  to  pay  in  money  on  failure  to  pay  in 
specific  articles  at  time  and  place  agreed;   12  A.  D.  574,  as  to  where  tender 
of  personalty  must  be  made  where  time  but  no  place  is  ascertainable  by  terms  of 
contract. 
Reasonable  time  for  payment. 

Cited  in  Ex  parte  Lowe,  20  Ala.  330,  holding  payment  of  costs  on  first  day  of 
succeeding  term  to  be  within  reasonable  time  under  order  granting  new  trial 
conditional  on  payment  of  costs. 
Time  for  performance. 

Cited  in  note  in  11  L.R.A.  526,  on  time  for  performance  of  contract. 
Effect  of  failure  to  perform  as  agreed. 

Cited  in  note  in  54  A.  D.  480,  on  recovery  for  work  and  materials  when  not 
furnished  in  time  or  manner  required  by  special  contract. 
Averment  of  performance. 

Cited  in  reference  note  in  26  A.  D.  625,  on  necessity  of  averring  performance  or 
offer  thereof  by  plaintiff. 
Obligations  payable  in  chattels. 

Annotation  cited  in  Cummings  v.  Dudley,  60  Cal.  383,  on  rights  of  parties 
under  notes  payable  in  specific  articles. 

Cited  in  reference  notes  in  54  A.  S.  R.  903,  on  payment  in  specific  articles; 
33  A.  S.  R.  809,  on  payments  made  in  specific  property  by  agreement;  22  A.  D. 
167,  458;  46  A.  D.  498;  50  A.  D.  519;  57  A.  D.  310,— on  notes  payable  in  specific 
articles;  25  A.  D.  455,  on  note  payable  in  merchandise;  38  A.  D.  91,  as  to  when 
notes  payable  in  articles  become  payable  in  cash ;  52  A.  D.  756,  on  effect  of  failure 
to  pay  in  chattels  at  time  agreed;  46  A.  D.  99,  on  note  payable  in  specific  arti- 
cles becoming  payable  in  cash  after  default;  38  A.  D.  433,  on  negotiability  of  note 
payable  in  something  other  than  money. 
—  Option  to  pay  in  money  or  chattels. 

Cited  in  Church  v.  Feterow,  2  Penr.  &  W.  301;  Chambers  v.  Harger,  18  Pa.  15; 
Templeton  v.  Shakley,  107  Pa.  370,  16  Pittsb.  L.  J.  N.  S.  11,  42  Phila.  L^.  Int 
314;  Haskins  v.  Dern,  19  Utah,  89,  56  Pac.  953;  McClaine  v.  Fairchild,  23  Wash. 
758,  63  Pac.  517;  Crowl  v.  Goodenberger,  112  Mich.  683,  71  N.  W.  485,— holding 
that  debtor  under  alternative  contract  for  payment  of  money  or  goods,  loses 
option  unless  tender  be  made  by  the  day  fixed  for  payment;  Hazeltine  v.  Brock- 
way,  26  Colo.  291,  57  Pac.  1077,  holding  attorney  entitled  to  judgment  for  deliv- 
ery of  proceeds  of  action,  or  fee  in  money  at  his  option  under  contract  payable 
in  proceeds  of  action  but  repudiated  by  client;  White  v.  Tompkins,  52  Pa.  36S, 
on  right  to  pay  in  money  where  contract  specifies  certain  sum  payable  in  goods 
at  certain  price. 

Annotation  cited  in  Branson  v.  Oregonian  R.  Co.  10  Or.  278,  holding  that  upon 
failure  of  railroad  to  perform  contract  to  pay  certain  sum  in  freight  over  its 
road,  the  amount  becomes  payable  in  money. 

Cited  in  note  in  12  L.R.A.  690,  on  right  of  election  under  option  contract. 
Necessity  of  demand  for  chattels  to  be  delivered  under  contract. 
Cited  in  Vance  v.  Bloomer,  20  Wend.  196,  holding  demand  necessary  on  nott 
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payable  in  ready-made  clothing;  Gould  v.  Richardson,  11  Phila.  202,  33  Phila. 
Leg.  Int.  158,  holding  demand  necessary  on  duebill  for  time  specifying  neither 
time  nor  place  of  delivery;  Baker  v.  Stoughton,  1  Or.  227,  holding  demand  and 
direction  necessary  before  suit  on  contract  to  deliver  timber  of  such  sise  and 
shape  as  obligee  should  direct;  Stewart  t.  Morrow,  1  Grant,  Cas.  204,  on  demand 
not  being  necessary  on  note  payable  in  merchandise,  no  time  or  place  being  speci- 
fied. 

Cited  in  note  in  46  A.  R.  308,  on  necessity  for  demand  and  refusal  before  re* 
covery  on  instrument  for  payment  in  specific  property. 

Distinguished  in  Hotchkiss  y.  Newton,  10  Ga.  660;  Hamilton  v.  Calhoim,  2 
Watts,  139;  Widner  v.  Walsh,  3  Colo.  548, — holding  demand  necessary  upon 
duebill  payable  in  specific  articles,  no  time  being  specified;  Phillips  v.  Allegheny 
Car  Co.  82  Pa.  368,  3  W.  N.  C.  347,  33  Phila.  Leg.  Int.  453,  holding  demand 
necessary  before  suit  for  payment  of  entire  amount  in  money,  where  payment  was 
to  be  half  cash  and  half  in  stock  of  corporation;  Hall  v.  Rupley,  10  Pa.  231, 
holding  proof  of  demand  not  necessary  in  action  for  value  of  part  performance 
where  party  failed  to  furnish  material  for  completion  as  provided  in  contract. 

—  Necessity  of  demand  or  tender  where  time  and  place  are  specified. 
Cited  in  Deel  v.  Berry,  21  Tex.  463,  73  A.  D.  236,  holding  demand  not  necessary 

on  contract  or  delivery  of  goods  or  payment  in  cash  at  a  certain  time;  Santee 
V.  Santee,  64  Pa.  473,  2  Legal  Gaz.  202,  27  Phila.  Leg.  Int.  285,  holding  tender 
at  residence  necessary  under  contract  for  payment  of  money  and  delivery  of  cer- 
tain articles  annually  at  certain  time;  Fleming  y.  Potter,  7  Watts,  380,  holding 
demand  not  necessary  on  note  for  payment  of  a  certain  sum  in  specific  articles 
at  a  certain  place. 

Cited  in  reference  note  in  56  A.  D.  298,  on  necessity  of  special  request  of  pay- 
ment when  time  and  place  fixed  by  contract. 

—  Necessity  of  demand  or  tender  of  bulky  articles. 

Cited  in  Wisecarver  v.  Adamson,  118  Pa.  53,  12  Atl.  358,  21  W.  N.  C.  152. 
18  Pittsb.  L.  J.  N.  S.  251,  45  Phila.  Leg.  Int.  371,  holding  demand  at  place 
specified  necessary  under  contract  for  delivery  of  bulky  goods  at  specified  place. 
]>eliyery  of  part  under  entire  contract. 

Cited  in  Clarke  v.  Moore,  3  Mich.  55,  holding  that  where  part  of  goods  undei 
an  entire  contract  is  delivered  and  retained  by  vendee,  vendor  may  recover  for 
part  delivered. 
Effect  of  dependent  coyenants. 

Cited  in  reference  notes  in  24  A.  D.  143,  on  dependent  and  independent 
oovenants  and  promises;  24  A.  D.  95,  on  necessity  of  full  performance  by  plain- 
tiff where  there  are  dependent  covenants. 

When  title  passes. 

Cited  in  note  in  55  A.  D.  459,  as  to  when  title  passes  to  goods  sold. 
Proper  presentation  of  case. 

Cited  in  Nicholas  v.  Putnam  Mach.  Co.  7  North.  Co.  Rep.  137,  on  duty  of  coun- 
sel to  fully  present  case  to  court. 

Bill  of  particulars. 

Cited  in  reference  note  in  51  A.  D.  51,  on  necessity,  sufficiency,  and  effect  of 
WU  of  particulars. 
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21   AM.   DEC.    426,   JOHNSTON  v.   HARVT,   2   PENR.   &  "W.   82. 
Conveyances  In  fraud  of  creditors. 

Cited  in  Zerbe  v.  Miller,  16  Pa.  488;  Ashmead  y.  Hean,  13  Pa.  584,— holding 
conveyance  made  with  intent  to  hinder  and  delay  creditors  void  where  vendee  had 
notice  though  made  for  full  consideration;  Witmer  v.  Eshleman,  18  Lane  L.  Rev. 
329,  refusing  to  set  aside  in  favor  of  creditor  failing  to  establish  claim  conveyance 
by  parents  to  daughter  in  consideration  of  support. 

Cited  in  reference  notes  in  31  A.  D.  216,  on  conveyances  fraudulent  as  to  cred- 
itors; 26  A.  D.  386,  as  to  when  conveyance  from  father  to  son  Is  fraudulent; 
26  A.  S.  R.  123,  as  to  what  conveyances  between  parent  and  child  are  fraudulent; 
67  A.  D.  246,  on  validity  of  conveyance  by  father  on  verge  of  insolvency  to  sons 
on  their  agreement  to  pay  certain  judgments;  54  A.  S.  R.  203,  on  ineffectivenesa 
of  fraudulent  conveyances;  25  A.  D.  59;  28  A.  D.  206, — on  validity  of  fraudulent 
conveyance  as  between  parties. 

Cited  in  note  in  50  A.  S.  R.  708,  on  enforcement  of  illegal  contracts. 

—  Trusts  reserving  benefit  to  settlor  or  his  family. 

Cited  in  Sanders  v.  Wagonseller,  19  Pa.  248;  Houseman  v.  Grossuian,  177  Pa. 
453,  35  Atl.  736;  Shakely  v.  Bartley,  2  Pa.  Super.  Ct.  414;  Minin  v.  Warner,  2 
Phila.  124,  13  Phila.  Leg.  Int.  180,  2  Grant,  Cas.  448,— holding  conveyance  pro^ 
viding  for  maintenance  as  part  consideration  fraudulent  as  to  creditors;  Me- 
Clurg  v.  Lecky,  3  Penr.  &.  W.  83,  23  A.  D.  64,  holding  that  debtor  making  assign- 
ment cannot  make  reservation  for  the  benefit  of  himself  or  his  family;  Pemuyl- 
vania  Knitting  Co.  v.  Bibb  Mfg.  Co.  21  Pa.  Co.  Ct.  537,  holding  transfer  by  in- 
solvent of  property  with  reservation  for  his  own  benefit  is  void  as  against  cred- 
itors; Mackason's  Appeal,  20  Phila.  Leg.  Int.  28,  holding  trust  to  use  of  settlor 
for  life  and  after  his  death  to  his  heirs  or  appointee  invalid  as  against  creditors; 
Pacific  Nat.  Bank  v.  Windram,  133  Mass.  176,  holding  that  person  creating  tmst 
for  his  own  benefit  cannot  provide  restraint  on  alienation  by  anticipation  so  as 
to  place  income  beyond  reach  of  creditors;  Bartram's  Estate,  42  Pa.  330,  82  A 
D.  517;  Patrick  v.  Smith,  39  W.  N.  C.  4,  2  Pa.  Super.  Ct.  113,— holding  that 
trust  cannot  be  created  in  one's  own  property  so  as  to  derive  an  lnc<mie  there- 
from and  still  have  it  beyond  reach  of  creditors. 

Cited  in  reference  note  in  83  A.  D.  534,  on  effect  of  conveyance  by  father  to 
son  in  consideration  of  support  on  rights  of  creditors. 

Distinguished  in  Hennon  v.  McClane,  88  Pa.  219,  holding  conveyance  of  land 
with  provision  for  maintenance  as  consideration,  valid  where  no  creditors  existed 
at  the  time;  Drum  v.  Painter,  27  Pa.  148,  holding  valid,  a  conveyance  of  land 
which  provides  for  pa3rroent  of  all  debts  and  then  reserves  support  for  life  as 
part  consideration. 

—  Assignment  stipulating  for  release. 

Cited  in  Re  Wilson,  4  Pa.  430,  45  A.  D.  701;  Hennessy  v.  Western  Bank,  6 
Watts  k  S.  300,  40  A.  D.  560, — holding  that  assignment  stipulating  for  release 
without  transferring  all  the  property  liable  for  the  debts,  is  invalid. 
Notice  to  purchaser  from  fraudulent  grantee. 

Cited  in  State  use  of  Erhardt  v.  Estel,  0  Mo.  App.  6,  holding  purchaser  charged 
with  notice  where  circumstances  should  place  him  on  inquiry  as  to  conveyance 
being  in  fraud  of  creditors. 
Title  of  purchaser  from  fraudulent  grantee. 

Cited  in  note  in  67  L.R.A.  898,  on  title  of  bona  fide  purchaser  from  fraud itIhi.i 
grantee. 
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Authority  of  record  party  to  bind  his  privies. 

Cited  in  Reid  v.  Clendenning,  193  Pa.  406,  44  Ail.  600,  29  Pittsb.  L.  J.  N.  S. 
306,  holding  that  appearance  by  party  of  record  though  he  appear  in  represent- 
ative capacity,  waives  irregularities  as  to  notice. 
ejectment  to  recorer  property  fraudulently  conveyed. 

Cited  in  Dunn  v.  Truitt,  8  Phila.  27,  28  Phila.  Leg.  Int.  332;  Ward  v.  Sturdi- 
vant,  81  Ark.  73,  98  S.  W.  690, — ^holding  that  purchaser  at  execution  sale  of  land 
fraudulently  conveyed  may  recover  possession  by  ejectment  without  first  having 
fraudulent  deed  set  aside. 

21  AM.  DEC.  4S2,  BAVINGTON  v.  CliARKS,  2  PENR.  A  W.  115. 
Validity  of  infant's  act  which  could  have  been  compelled. 

Cited  in  reference  note  in  47  A.  D.  273,  on  effect  of  voluntary  performance  by 
infant  of  act  which  would  be  compelled  at  law. 

Cited  in  note  in  18  A.  S.  R.  641,  on  validity  of  infant's  act  which  he  would 
have  been  compelled  by  law  to  do. 
Right  to  have  judicial  partition. 

Cited  in  Longwell  v.  Bentley,  23  Pa.  90,  holding  that  vendee  in  possession  under 
written  contract  for  purchase  of  land  has  sufficient  interest  to  maintain  partition 
proceedings;  Gallagher  v.  Gallagher,  36  Pittsb.  L.  J.  N.  S.  305,  holding  tenants 
in  common  entitled  to  partition  prior  to  ascertainment  of  damages  caused  lega- 
tees by  widow's  election. 

Cited  in  reference  note  in  28  A.  D.  166,  on  right  to  part  •    ni  between  tenant 
and  common  partner. 
£ffect  of  partition. 

Cited  in  note  in  41  A.  S.  R.  150,  on  effect  of  partition  of  decedent's  estate. 
Voluntary  partition  of  estates. 

Cited  in  McKnight  v.  Bell,  135  Pa.  358,  19  Atl.  1036,  26  W.  N.  C.  281,  47 
Phila.  Leg.  Int.  300,  21  Pittsb.  L.  J.  N.  S.  73;  Mathes  v.  Nissler,  17  Mont.  177, 
42  Pac.  763, — sustaining  equitable  parol  partition  with  possession  thereunder; 
Bumgardner  ▼.  Edwards,  85  Ind.  117,  sustaining  voluntary  petition  followed  by 
possession;  Berry  v.  Seawall,  13  C.  C.  A.  101,  31  U.  S.  App.  30,  65  Fed.  742, 
holding  that  partition  by  parol  and  possession  thereunder  acquiesced  in  will 
creates  estoppel  against  parties  thereto  to  assert  title  contrary  to  its  terms; 
Re  Meyers,  179  Pa.  157,  36  Atl.  239,  28  Pittsb.  L.  J.  N.  S.  6,  holding  that  parties 
in  partition  proceedings  may  make  agreements  in  regard  thereto,  which  will  be 
binding;  Foote  v.  Foote,  61  Mich.  181,  28  N.  W.  90,  holding  in  absence  of  cred- 
itors, heirs  or  legatees  may  divide  decedent's  personal  property  as  they  see  fit; 
Mellon  V.  Reed,  114  Pa.  647,  8  Atl.  227,  19  W.  N.  C.  194,  44  Phila.  Leg.  Int. 
318,  17  Pittsb.  L.  J.  N.  S.  285,  holding  voluntary  partition  not  binding  on  ten- 
ant taking  no  part  therein  and  receiving  no  part  of  estate  nor  anything  in  lieu 
thereof;  Williard  ▼.  Williard,  56  Pa.  119,  holding  that  voluntary  partition  fol- 
lowed by  judicial  sale  of  entirety  of  one  tenant  severs  the  possession  and  leaves 
title  to  other  part  in  the  other  tenant;  Huntington  v.  Huntington,  9  N.  Y.  Civ. 
Proc.  Rep.  182,  holding  that  right  of  dower  is  confined  to  lands  set  off,  where 
husbands  have  executed  voluntary  deeds  of  partition  of  lands  held  in  common; 
Schee  v.  McQuilken,  59  Ind.  269,  sustaining  decree  in  suit  by  minors  for  parti- 
tion, giving  woman  life  estate  and  remainder  to  minors  in  fee,  where  lands  were 
devised  to  woman  and  her  minor  children  in  fee. 

Cited  in  note  in  92  A.  D.  127,  on  validity  of  voluntary  partition  by  infants. 
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Distinguished  in  McMahan  v.  McMahan,  13  Pa.  376,  63  A.  D.  481,  holding  toI- 
untary  partition  with  possession  not  binding  on  tenant  not  present  and  joining 
therein. 
Rights  under  Judicial  partition. 

Cited  in  Domblaser's  Estate,  22  Pa.  Co.  Ct  379,  16  Mont.  Co.  L.  Rep.  134,  hold 
ing  that  title  vests  in  allottee  in  partition  proceedings,  when  recognizance  for 
payment  of  amounts  charged  thereon  is  given;  Davis  t.  Dickson,  02  Pa.  366,  37 
Phi  la.  Leg.  Int.  446,  holding  that  irregular  decree  of  partition  not  consummated 
by  acceptance  of  its  terms  and  payments  thereunder  is  ineffective. 
—  Effect  on  liens. 

Cited  in  Polhemus  v.  Empson,  27  N.  J.  Eq.  190;  Robisson  v.  Miller,  168  Pa. 
177,  27  Atl.  887;  Argyle  v.  Dwinel,  29  Me.  29,— holding  that  attachment  of  es- 
tate of  tenant  in  lands  held  in  common  attaches  to  portion  set  off  to  him  upon 
partition;  Machett's  Estate,  4  W.  N.  C.  371,  on  same  point;  Liawrence  v.  Kom, 
184  Pa.  600,  39  Atl.  296,  42  W.  N.  C.  89,  holding  that  mortgagee's  right  to  en- 
force his  mortgage  is  not  affected  by  the  institution  of  partition  proceedings; 
Stewart  v.  Allegheny  Nat.  Bank,  101  Pa.  342,  13  Pittsb.  L.  J.  N.  S.  209,  40  Phila. 
Leg.  Int.  90,  13  W.  N.  C.  266,  holding  that  mortgagee  of  undivided  interest  has 
no  lien  on  part  allotted  to  another  than  mortgagor  in  partition  proceedings; 
McCandless's  Appeal,  98  Pa.  489,  10  W.  N.  C.  663,  12  Pittsb.  L.  J.  N.  S.  166, 
39  Phila.  Leg.  Int.  22,  holding  that  lien  of  owelty  charged  in  partition  proceed- 
ings takes  priority  over  mortgage  of  imdivided  interest  given  before  partition. 

Distinguished  in  Klinger  v.  Seiwell,  0  Kulp,  229,  holding  that  amount  charged 
against  a  purport  in  partition  proceedings  is  a  lien  on  the  part  and  payable  from 
proceeds  of  sheriff's  sale  thereof. 
liien  and  effect  of  Judgment  against  ootenant. 

Cited  in  reference  note  in  60  A.  D.  632,  on  effect  on  right  to  partition  of  judg- 
ment against  tenant  in  common. 

Cited  in  notes  in  117  A.  6.  R.  780,  on  judgment  lien  as  affecting  estates  in 
conmion;  93  A.  D.  366,  on  applicability  of  judgment  lien  to  interest  of  part  owner 
of  land. 
Contracts  in  discharge  of  infant's  legal  obligation. 

Cited  in  Stowers  v.  Hollis,  83  Ky.  644,  holding  valid,  a  contract  by  infant  for 
the  support  of  his  bastard  child. 

21  AM.  DEO.  487,  ASHCOM  T.  SMITH,  2  PENR.  ft  W.  211. 
Right  to  recover  for  deficiency  in  quantity  of  land  sold. 

Cited  in  Kreiter  v.  Bomberger,  82  Pa.  69,  22  A.  R.  760,  2  W.  N.  C.  686,  33 
Phila.  Leg.  Int.  304,  holding  that  vendee  under  executed  sale  of  defined  tract 
of  land,  cannot  recover  for  deficiency  in  quantity  in  the  absence  of  fraud: 
Painter  v.  Wilson,  197  Pa.  434,  47  Atl.  349,  on  recovery  for  deficiency  in  quantity 
of  land  in  defined  tract;  Coughenour  v.  Stauft,  77  Pa.  191,  32  Phila.  Leg.  Int 
99,  holding  that  under  sale  of  defined  tract  of  land  for  round  sum,  specifying 
also  price  per  acre,  vendor  cannot  recover  for  excess  in  quantity  over  the  sum 
specified ;  Hassel  v.  Denlinger,  24  Lane.  L.  Rev.  323,  holding  purchaser  for  certain 
sum  of  tract  specified  as  containing  given  acreage  more  or  less,  not  entitled  to 
abatement  of  price  for  deficiency;  Galbraith  v.  Galbraith,  6  Watts,  112,  construing 
appraisal  by  jury  of  tract  found  to  contain  a  specified  quantity  more  or  lees  at 
so  much  per  acre  to  mean  appraisal  at  specific  smn  regardless  of  excess  or  de- 
fleiency  in  the  quantity. 
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Cited  in  reference  notes  in  68  A.  D.  214,  on  construction  of  words  "more  or 
lets"  in  deed;  37  A.  D.  662,  on  effect  of  use  in  deed  of  words  "more  or  less." 
Aiu^on  sales. 

Cited  in  reference  notes  in  28  A.  S.  R.  128,  on  auction  sales  of  realty;  90 
A.  D.  466,  on  advertisement  of  auction  as  condition  of  sale. 

—  Terms  of. 

Cited  in  Ransberger  v.  Ing,  65  Mo.  App.  621,  holding  that  representation  in 
advertisement  of  auction  is  not  part  of  contract  of  sale;  Morrison  v.  Morrison, 
6  Watts  &  S.  616,  holding  that  written  terms  of  sale  of  land  at  auction  may  be 
varied  by  parol  during  sale. 
Grounds  for  relief  in  equity. 

Cited  in  reference  notes  in  41  A.  D.  379,  as  to  when  equity  will  relieve  against 
mistake;  90  A.  D.  426,  on  suppression  and  concealment  of  material  facts  as 
rendering  sale  fraudulent. 

Cited  in  note  66  A.  S.  R.  513,  on  ignorance  of  one's  rights  under  contracts  as 
ground  of  relief. 

—  Relief  from  bid  made  under  mistake. 

Cited  in  Rittenburg  v.  Freeman,  33  Pa.  Co.   Ct.   467,  holding  purchaser  at 
auction   sale   bidding   under   misdescription   by   auctioneer   entitled   to    recover 
money  deposited  thereon. 
Liability  for  refusing  to  complete  bid. 

Cited  in  Tompkins  v.  Haas,  2  Pa.  St.  74,  holding  that  vendee  refusing  to  per- 
form under  bid  at  auction  is  liable  to  vendor  for  loss  at  resale;  Bowser  v. 
Cessna,  62  Pa.  148,  holding  measure  of  damages  for  vendee's  failure  to  comply 
with  his  bid  at  auction  sale,  to  be  difference  between  his  bid  and  price  at  resale. 
Damages  for  breach  of  agreement  to  sell  generally. 

Cited  in  Newport  &  S.  Valley  R.  Co.  v.  Seager,  7  Pa.  Super.  Ct.  268  (affirm- 
ing 19  Pa.  Co.  Ct.  466),  on  measure  of  damages  for  failure  to  deliver  bond 
sold,  being  difference  between  contract  price  and  market  value. 

Cited  in  reference  notes  in  33  A.  D.  304,  on  measure  of  damages  for  refusal 
to  complete  sale;  90  A.  D.  426,  as  to  rule  of  damages  on  resale  and  otherwise 
where  vendee  has  refused  to  complete  purchase. 

Cited  in  note  in  62  L.R.A.  249,  on  vendor's  right  to  resell  on  breach   by 
vendee  and  effect  of  same  on  right  to  recover  loss  of  profits. 
^  For  breach  of  contract  for  sale  of  land. 

Cited  in  Meason  v.  Eaine,  67  Pa.  126,  holding  that  measure  of  damages  for 
breach  of  parol  contract  for  sale  of  land,  is  difference  between  contract  price  and 
market  value  at  time  of  breach. 

Cited  in  note  in  8  L.R.A.(N.S.)  139,  on  right  of  vendor  of  real  estate,  on 
purchaser's  refusal  to  perform,  to  resell  at  latter's  risk  and  hold  him  liable  for 
deficiency. 

Distinguished  in  Camer  v.  Peters,  43  W.  N.  C.  261,  9  Pa.  Super.  Ct.  29,  hold- 
ing that  where  vendee  fails  to  perform  under  parol  contract  for  sale  of  land, 
vendor  retaining  land  can  recover  only  nominal  damages. 

21  AM.  DEO.  445,  HBISSE  T.  MARKIiAND,  2  RAWIiE,  274. 
iiOgacy  to  a  class  to  be  ascertained  in  future. 

Cited  in  Thomas  v.  Thomas,  149  Mo.  426,  73  A.  S.  R.  406,  61  S.  W.  Ill, 
holding  that  legacy  to  a  class  goes  to  all  who  answer  the  description  at  time 
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of  distribution,  excluding  any  who  may  answer  description  thereafter;  SchuMt's 
Estate,  199  Pa.  58,  48  Atl.  879,  holding  time  of  distribution  of  bequest  to  children 
as  a  class  when  they  shall  attain  a  certain  age,  is  when  one  reaches  the  pre- 
scribed age. 
Considering:  testator's  Intention  in  construing  will. 

Cited  in  reference  notes  in  57  A.  D.  144,  on  intention  of  testator  govern- 
ing in  construction  of  wills;  39  A.  D.  582,  on  ascertainment  of  testator's  intent 
in  construing  will;  77  A.  D.  679,  on  effect  of  testator*s  intention  in  constru- 
ing will. 

21  AM.  DEO.  447,  APP  t.  DREISBACH,  2  RAWLE,  287. 
ConclnsiTeness  of  decree  of  probate  court. 

Cited  in  Thompson  v.  M'Gaw,  2  Watts,  161;  Barney  v.  Chittenden,  2  6.  Greene. 
165;  ELlingensmith  v.  Bean,  2  Watts,  486,  27  A.  D.  328,— holding  that  decree 
of  orphans'  court  within  its  jurisdiction  cannot  be  attacked  collaterally;  Keech 
▼.  Rinehart,  10  Pa.  240,  on  decree  of  orphans'  court,  being  conclusive  in  ail 
matters  within  its  jurisdiction  upon  which  it  directly  acted;  Moorhead's  Estate, 
12  Pittsb.  L.  J.  N.  S.  291,  1  Chester  Co.  Rep.  435,  holding  decree  of  distribution 
of  surplusage  of  estate  conclusive  upon  all  persons  interested. 

Cited  in  reference  notes  in  35  A.  D.  516;  48  A.  D.  119, — on  conclusiveness  of 
decrees  of  orphans'  court;  95  A.  D.  224,  on  conclusiveness  of  decrees  of  probate 
court;  46  A.  S.  R.  466,  on  conclusiveness  of  final  bettlement  in  probate  court. 

Cited  in  notes  in  21  L.R.A.  681,  on  nature  of  probate  decree;  39  A.  D,  724. 
on  how  far  settlement  of  administrator's  account  is  conclusive. 
Several  suits  against  administrators. 

Cited  in  French  v.  Peters,  177  Mass.  568,  69  N.  E.  449,  holding  that  appeal 
of  one  administrator  will  not  be  dismissed  for  failure  of  his  coadministrator 
to  join  therein  where  severance  in  pleadings  appear  of  record;  Burgie  v.  Parks 
11  Lea,  84,  on  different  pleas  where  there  are  several  executors,  and  judg- 
ment in  favor  of  one  and  against  another. 

Distinguished  in  Geddis  v.  Irvine,  5  Pa.  508,  holding  where  only  one  of  two 
trustees  is  liable,  action  must  be  brought  against  him  alone. 
Excluslveness  of  statutory  remedy. 

Cited  in  reference  notes  in  28  A.  D.  527,  on  necessity  of  pursuing  statute^ 
introducing  new  rights  or  offenses;  62  A.  D.  791,  on  duty  to  follow  statute 
which  gives  remedy  where  there  was  none  before. 

Suit  for  legacy. 

Cited  in  reference  notes  in  43  A.  D.  518,  on  suits  to  recover  legacies;  80  A.  D. 
197,  on  recovery  of  legacy  in  assimapsit. 
When  statute  of  limitations  applies. 

Cited  in  note  in  23  A.  D.  755,  on  limitations  in  equity. 

—  In  cases  of  fraud. 

Cited  in  reference  notes  in  61  A.  D.  317,  on  applicability  of  statute  of  limita- 
tions to  cases  of  fraud ;  27  A.  D.  502,  on  running  of  limitations  in  case  of  fraud ; 
36  A.  D.  107,  on  how  far  fraud  prevents  running  of  statute  of  limitations. 

Cited  in  note  in  51  A.  D.  584,  on  statute  of  limitations  in  case  of  fraud. 

—  In  cases  of  trusts. 

Cited  in  Heckert's  Appeal,  24  Pa.  482,  holding  statute  not  applicable  to 
trust,    exclusively    cognizable    in    equity:    Barton    v.    Didcens,   48   Pa.    518,   22 
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Phila.  Leg.  Int.  372a;  Finney  v.  Cochran,  1  Watts  &  S.  112,  37  A.  D.  450,— hold- 
ing that  statute  of  limitations  applies  to  trusts  where  the  remedy  is  certain 
at  law. 

Cited  in  reference  notes  in  47  A.  D.  638,  on  statute  of  limitations  in  cases  of 
trusts;  61  A.  D.  317,  on  inapplicability  of  statute  of  limitations  to  trusts; 
40  A.  S.  R.  108,  on  limitations  of  actions  in  cases  of  express  trusts;  37  A.  D. 
454,  on  statute  of  limitations  as  bar  in  cases  of  trust. 

Cited  in  note  in  8  L.R.A.  648,  on  statute  of  limitations  as  operating  against 
deposit  constituting  direct  trust. 
—  To  claims  against  decedent*s  estates. 

Cited  in  York's  Appeal,  110  Pa.  69,  2  Atl.  66,  17  W.  N.  C.  33.  16  Pittsb. 
L.  J.  N.  S.  248,^43  Phila.  Leg.  Int.  415,  holding  limitations  good  bar  to  action 
in  orphans'  court  for  claim  against  an  estate;  Man  v.  Warner,  4  Whart.  465, 
holding  that  statute  of  limitations  applies  to  debts  created  by  decedent  during 
life  but  not  payable  until  after  his  death. 

Cited  in  notes  in  09  A.  D.  394,  on  effect  of  statute  of  limitations  on  lia- 
bilities of  executors  and  administrators;  8  L.R.A.  649  on  application  of  statute 
of  limitations  as  to  executors  and  administrators  acting  as  trustees. 

Distinguished   in   Thompson  v.  M'Gaw,   2   Watts,   161,  holding  that   statute 
does  not  apply  to  action  for  legacy. 
Time  of  running  of  statute  of  limitations. 

Cited  in  O'Dell  v.  Burnham,  61  Wis.  562,  21  N.  W.  635,  holding  that  statute 
of  limitations  runs  only  from  discovery  of  the  fraud,  in  action  for  relief  on 
ground  of  fraud. 

Annotation  cited  in  Hargis  v.  Sewell,  87  Ky.  63,  7  S.  W.  667,  holding  that  in 
action  upon  administrator's  bond,  the  statute  of  limitations  runs  from  accrual  of 
cause  of  action. 
Jurisdiction  of  equity. 

Cited  in  reference  notes  in  32  A.  D.  695,  on  legal  remedy  as  bar  to  equitable 
relief;  52  A.  D.  209,  as  to  when  legal  remedy  will  not  bar  equitable  relief. 

Jurisdiction  of  probate  courts. 

Cited  in  reference  notes  in  94  A.  D.  65,  on  jurisdiction  of  orphans'  courts; 
44  A.  D.  472;  78  A.  D.  374, — on  chancery  powers  of  orphans'  court;  96  A.  D. 
224,  on  chancery  powers  of  probate  court;  71  A.  D.  696,  as  to  whether  orphans' 
and  probate  courts  are  courts  of  inferior  and  limited  jurisdiction;  73  A.  D. 
658,  on  how  far  jurisdiction  of  chancery  is  devested  by  probate  system. 
Effect  of  legal  notice  of  Judicial  settlement. 

Cited  in  Ferguson  v.  Yard,  164  Pa.  586,  30  Atl.  617;  Priestley's  Appeal,  127 
Pa.  420,  4  L.R.A.  603,  17  Atl.  1084,  24  W.  N.  C.  305,  46  Phila.  Leg.  Int.  455,— 
holding  that  lack  of  actual  notice  is  not  good  ground  for  review  of  account  of 
trustee  already  confirmed,  where  legal  notice  is  conceded;  Sheets's  Estate,  215 
Pa.  164,  24  Atl.  413,  on  same  point. 
Sufficiency  of  notice  by  publication. 

Cited  in  Re  Harrisburg  k,  C.  Turnpike,  2  Dauphin  Co.  Rep.  61,  holding  notice 
by  publication  of  application  for  appointment  of  jury  in  proceeding  to  con- 
demn turnpike,  sufficient. 

SI  AM.  DEC.  454,  FIELD'S  ESTATE,  2  RAWIiE,  851. 
Unenforceable  debt  as  consideration  for  new  promise. 

Distinguished  in  M'Pherson  v.  Rees,  2  Penr.  k  W.  521,  holding  that  where 
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executor's  account  has  been  accepted  by  the  court,  an  item  of  supposed  liabilitj 
therein  is  not  good  consideration  for  promise  to  pay  it. 

—  Debt  discharged  by  bankraptcy. 

Cited  in  Trumball  t.  Tilton,  21  N.  H.  128,  holding  that  debt  discharged  by 
bankruptcy  is  good  consideration  for  new  promise;  Earnest  v.  Parke,  4  Rawle, 
452,  27  A.  D.  280,  holding  that  promise  to  pay  debt  discharged  by  bankruptcy 
creates  new  contract  enforceable  at  law. 

Cited  in  reference  notes  in  64  A.  D.  126,  on  promise  to  pay  debt  discharged 
by  bankruptcy;  43  A.  D.  176,  on  effect  of  promise  to  pay  debt  after  discharge  in 
bankruptcy;  64  A.  D.  346,  on  effect  of  distinct  promise  to  pay  debt  barred  by 
bankruptcy;  44  A.  D.  353,  on  enforceability  of  new  promise  to  pay  debt  dis- 
charged by  bankruptcy. 
Declaration  on  new  promise  to  pay  barred  or  discharged  debt. 

Cited  in  Dusenbury  v.  Hoyt,  45  How.  Pr.  147,  14  Abb.  Pr.  N.  S.  132,  4  Jones 
&  S.  95;  Murphy  t.  Crawford,  114  Pa.  496,  7  Atl.  142,  17  Pittsb.  L.  J.  N.  S. 
181,  43  Phila.  Leg.  Int.  532;  Fleming  v.  Lullman,  11  Mo.  App.  104,— holding 
new  promise  to  be  the  only  cause  of  action;  Wolffe  v.  Eberlein,  74  Ala.  99, 
49  A.  R.  809,  holding  that  where  debt  had  been  reduced  to  judgment  prior  to 
discharge,  suit  may  be  brought  on  the  judgment;  Graham  v.  Hunt,  8  B.  Mon. 
7,  holding  new  promise  not  available  as  reply  to  defense  of  discharge  by  bank- 
ruptcy in  suit  on  note;  Reeside  y.  Hadden,  12  Pa.  248,  on  declaration  on  new 
promise  being  the  proper  mode  of  procedure. 

Cited  in   reference  note  in  52   A.  D.   782,  as  to  whether  old   debt  or  new 
promise  is  cause  of  action  in  case  of  revival  by  new  promise  of  debt  barred 
by  limitations  or  discharge  in  bankruptcy. 
Parol  new  promise  to  pay  specialty. 

Cited  in  Hittson  v.  Davenport,  3  Colo.  597,  holding  reply  of  new  promise 
not  available  against  defense  of  statute  of  limitations  in  action  of  debt  on  a 
specialty;  Postens  v.  Postens,  3  Watts  &  S.  127,  holding  that  indorsement  of 
promise  to  pay  sealed  instrument  is  evidence  to  rebut  presumption  of  pay- 
ment from  lapse  of  time;  Ott  v.  Perry,  1  Phila.  77,  7  Phila.  Leg.  Int.  118,  hold- 
ing that  judgment  discharged  by  bankruptcy  cannot  be  revived  by  new  promise. 
Effect  of  discharge  in  bankruptcy. 

Cited  in  Root  v.  Espy,  93  Ind.  511,  holding  that  discharge  in  bankruptcy 
extinguishes  a  pre-existing  judgment  and  all  its  incidents. 
Estoppel  by  inference. 

Cited  in  reference  note  in  87  A.  D.   318,  as  to  whether  estoppel  is  to  ba 
taken  by  inference  or  argument. 
Interest  on  claims  against  insolvent. 

Distinguished  in  Strickler's  Estate,  13  Phila.  504,  35  Phila.  Leg.  Int.  276, 
2  Pearson  (Pa.)  307,  holding  that  where  sale  is  made  in  assignment  for  bene- 
fit of  creditors,  under  order  of  court,  interest  on  claims  ceases  from  confirma- 
tion of  sale. 

21  AM.  DEC.  458,  BRUCH  ▼,  IjAXTZ,  2  RAWI/E,  892. 
Liability  of  land  to  execution  sale. 

Cited  in  reference  note  in  49  A.  D.  233,  on  liability  of  lands  to  execution  at 
common  law. 
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lilability  of  decedent's  lands  for  debts. 

Cited  in  reference  notes  in  31  A.  D.  72,  on  priority  of  creditor's  interest  in 
decedent's  estate;  40  A.  D.  193,  on  liability  of  property  in  hand  of  heirs,  devisees, 
or  alienees  to  payment  of  decedent's  debts. 
liien  on  decedent's  lands. 

Cited  in  reference  note  in  28  A.  D.  729,  on  lien  of  decedent's  debts  on  his 
realty. 
liimitatlons  on  lien  of  debts  against  decedent's  estate. 

Overruled  in  Bailey  v.  Bowman,  6  Watts  k  S.  118;  Greenough  v.  Patton,  7 
Watts,  336;  Kerper  v.  Hoch,  1  Watts,  9, — ^holding  that  unsecured  debts  of 
decedent  are  not  lien  on  lands  after  seven  years  as  against  bona  fide  purchasers, 
heirs,  or  devisees  under  statute;  Penn  v.  Hamilton,  2  Watts,  53,  holding  the 
same  though  debts  had  been  sued  on  and  judgments  filed  against  executor. 
Power  of  sale  to  executor. 

Cited  in  reference  note  in  33  A.  D.  98,  on  effect  of  power  of  sale  given  to 
executor. 
Purchase  of  or  dealings  with  estate  by  trustee,  etc. 

Cited  in  Beeson  v.  Beeson,  9  Pa.  279;  Henninger  v.  Boyer,  10  Pa.  Co.  Ct. 
506;  Axton  v.  Carter,  141  Ind.  672,  39  N.  E.  546,— holding  that  sale  of  land 
by  administrator  to  himself  through  third  party,  is  voidable;  Hays  v.  Heidel- 
berg, 9  Pa.  203,  holding  that  administrator  of  judgment  debtor  purchasing  at 
sheriff's  sale  takes  title  in  trust  for  creditors;  Re  Halhnan's  Estate,  13  Phila. 
662,  34  Phila.  Leg.  Int.  169,  1  Chester  Co.  Rep.  141,  on  right  of  trustees  to  pur- 
chase their  trust  estates. 

Cited  in  reference  notes  in  56  A.  D.  93,  as  to  whether  administrator  or  ex- 
ecutor may  purchase  property  of  estate  for  his  own  benefit;  26  A.  D.  399,  on 
invalidity  of  purchase  by  trustee  at  his  own  sale;  42  A.  D.  542,  on  voidability  of 
purchase  by  executor  of  property  of  estate;  33  A.  D.  581,  on  power  of  adminis- 
tratrix to  avoid  purchase  made  at  her  own  sale;  52  A.  D.  406,  on  voidability  of 
purchase  made  by  trustees  as  executors,  administrators,  and  sheriffs  at  their 
own  sale. 

Distinguished  in  Cadbury  v.  Duval,  10  Pa.  265,  holding  that  where  executor 
is  not  connected  with  the  trust,  he  may  purchase  at  trustee's  sale;  Hall's  Ap- 
peal, 40  Pa.  409,  holding  that  where  trust  is  separate  from  duties  of  executors, 
a  contract  to  employ  an  executor  in  the  trust  affairs  is  valid. 

21  AM.  DEC.  466,  SNYDSR  v.  VAUX,  2  BAWIiE,  4S8. 
When  trover  or  replevin  lies. 

Cited  in  reference  notes  in  26  A.  D.  689;  58  A.  D.  66, — as  to  when  replevin 
lies;  36  A.  D.  115,  on  property  necessary  to  maintain  trover  for  chattels. 

Cited  in  notes  in  8  A.  D.  672,  as  to  when  trover  lies;  80  A.  S.  R.  759,  on 
what  property  is  repleviable. 
—  To  recover  property  wrongfully  severed  from  soil. 

Cited  in  Davis  v.  Easley,  13  111.  192,  holding  that  replevin  may  be  main- 
tained for  boards,  made  from  trees  wrongfully  cut  on  lands  of  another;  Herdic 
V.  Young,  55  Pa.  176,  93  A.  D.  739,  holding  same  as  to  logs  cut  on  lands  of 
another,  imder  mistake  as  to  boundaries;  Lieberman  v.  Clark  (Wheeler  v.  Clark), 
114  Tenn.  117,  69  L.R.A.  732,  85  S.  W.  258,  holding  same  as  to  logs  cut  by  tres- 
passer. 

Cited  in  reference  Botes  in  23  A.  D.  333,  on  replevin  for  trees  cut;   36  A. 
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D.  202,  on  replevin  for  trees  cut  or  slates  taken  against  party  in  possession 
of  land;  85  A.  D.  327,  on  replevin  or  trover  by  owner  of  freehold  for  property 
wrongfully  severed  where  defendant  is  in  possession  tinder  claim  of  title. 

Cited  in  note  in  69  L.R.A.  734,  on  nature  of  adverse  possession  of  land  as 
affecting  right  to  maintain  replevin  by  or  against  the  person  in  possession  for 
things  severed. 

Distinguished  in  Anderson  v.  Hapler,  34  111.  436,  85  A.  D.  318,  holding  that 
replevin  will  not  lie  for  wood  cut  by  one  in  possession  of  land  under  color  of 
title;  Wetherbee  v.  Green,  22  Mich.  311,  7  A.  R.  663,  holding  where  trees  are 
cut  in  good  faith  under  supposed  right  and  manufactured  into  hoops,  the  title 
thereto  passes  from  owner  of  land  and  his  remedy  is  in  damages. 
—  To  recoTer  chattels  not  remaining  In  specie. 

Cited  in  Ames  v.  Mississippi  Boom  Co.  8  Minn.  467,  Gil.  417,  holding  that  in 
action  of  replevin  to  recover  logs,  the  specific  articles  must  be  identified;  Sils- 
bury  v.  McCoon,  3  N.  Y.  379,  63  A.  D.  307,  holding  that  owner  may  recover 
whisky  made  from  com  taken  from  him  by  a  wilful  trespasser;  Lake  Shore 
k  M.  S.  R.  Co.  V.  Hutchins,  37  Ohio  St.  282,  on  right  to  recover  property  wrong- 
fully taken  or  its  value  in  its  improved  state. 
Determining  title  to  land  in  personal  actions. 

Cited  in  Lewis  v.  Robinson,  10  Watts,  338,  holding  that  conflicting  titles  to 
land  cannot  be  tried  in  action  of  assumpsit. 
Cited  in  reference  note  in  79  A.  S.  R.  24,  on  trial  of  title  to  land  in  replevin. 
Cited  in  notes  in  89  A.  D.  429,  on  right  to  try  title  in  replevin  and  trover; 
80  A.  S.  R.  752,  on  trial  of  title  in  replevin  or  claim  and  delivery. 
Remedy  for  injury  to  land  held  adversely. 

Cited  in  reference  note  in  74  A.  S.  R.  658,  on  remedy  of  owner  for  removal 
of  timber  by  one  in  adverse  possession. 

Cited  in  note  in  85  A,  D.  322,  on  remedy  for  injuries  to  real  estate  held 
adversely  to  plaintiff. 
Accession  and  confusion  of  goods. 

Cited  in  reference  note  in  33  A.  D.  766,  on  title  by  accession. 
Cited  in  notes  in  54  A.  D.  586,  on  effect  of  bestowing  labor  upon  another's 
property;  26  A.  R.  525,  on  owner's  right  to  take  property  in  changed  form 
upon  proof  of  identity  of  original  materials;  44  A.  S.  R.  444,  446,  as  to 
whether  personal  property  taken  by  one  not  the  owner  can  become  his  prop- 
erty; 32  L.R.A.  425,  426,  427,  on  title  by  accession  to  crops,  fruit,  and  timber, 
severed  and  converted  with  wrongful  intent;  32  L.R.A.  429,  430,  on  title  by  acces- 
sion to  crops,  fruit,  and  timber,  wrongfully  severed  when  they  are  distinguish- 
able though  changed  or  mixed. 
Measure  of  damages  for  conversion. 

Cited  in  note  im  24  A.  D.  87,  on  measure  of  damages  in  trover  as  against  in- 
nocent purchaser. 

21  AM.  DEC.  469,  COLLINS  ▼.  LEMA6TERS,  1  BAIL.  L.  848. 
Recovery  against  Joint  obligor  as  satisfaction. 

Cited  in  Union  Bank  v.  Hodges,  11  Rich.  L.  480,  724,  holding  recovery  against 
some  partners,  where  there  are  more,  is  no  bar  to  a  subsequent  suit  against  all 
on  same  cause  of  action;  Watson  v.  Owens,  1  Rich.  L.  HI,  holding  judgment 
against  active  partner  on  his  note  for  goods  purchased,  no  bar  to  action  aeainst 
dormant  partners. 
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Cited  in  reference  notes  in  30  A.  S.  R.  657,  on  judgment  against  one  of  several 
joint  debtors  as  bar  to  action  against  others;  50  A.  D.  301,  on  unsatisfied  judg- 
ment against  one  joint  debtor  as  bar  to  action  against  the  other. 

Cited  in  notes  in  1  £.  R.  C.  182,  on  recovery  against  one  joint  ddt>tor  as 
bar  to  action  against  codebtor;   43  L.R.A.   161,  179,  on  effect  of  judgment  in 
action  against  part  of  obligors  on  joint  or  joint  and  several  contract  to  release 
or  limit  liability  of  other  obligors. 
Joint  liability. 

Cited  in  Pope  Mfg.  Co.  v.  Charleston  Cycle  Co.  65  8.  C.  528,  33  B.  E.  787, 
holding  in  an  action  on  a  partnership  contract,  no  one  of  the  partners  can  set 
up  as  a  counterclaim  or  set-off,  a  claim  due  to  him  personally. 
Merger  In  judgment. 

Cited  in  reference  note  in  33  A.  D.  686,  on  merger  of  cause  of  action  in 
judgment. 

Cited  in  note  in  17  E.  R.  C.  366,  on  merger  of  remedy  upon  contract  in  judg- 
ment purporting  to  dispose  of  liability. 

21  AM.  DEC.  476,  UEE  v.  GIIjES,  1  BAHj.  Ij.  449. 
execution  and  action  on  judgment  as  concurrent  remedies. 

Cited  in  Pitzer  y.  Russel,  4  Or.  124,  holding  a  judgment  creditor  cannot  claim 
a  strict  right  to  sue  upon  his  judgment  as  often  as  he  may  choose  without  show- 
ing necessity  for  such  a  course;  Solen  y.  Virginia  ft  T.  R.  Co.  15  Nev.  313,  on 
right  of  action  upon  a  domestic  judgment  when  there  is  no  necessity  of  bringing 
the  suit;  Robertson  y.  Shannon,  2  Strobh.  L.  .419,  on  enforcement  of  judgment  by 
action  thereon  while  final  process  was  available;  Copeland  v.  Todd,  30  S.  C.  419, 
9  S.  £.  341,  holding  action  of  debt  maintainable  on  judgment,  no  longer  enforce- 
able by  execution. 

Distinguished  in  Parnell  v.  James,  6  Rich.  L.  370,  holding  debt  against  executor 
of  defendant  lies  on  a  judgment  while  enforceable  by  fieri  facias  to  charge  the 
executor  with  a  devastavit;  Shooter  y.  McDuffie,  5  Rich.  L.  61,  holding  action  by 
foreign  attachment  lies  on  a  judgment  while  enforceable  by  execution;  Clark  v. 
Conner,  2  Strobh.  L.  346,  holding  attachment  may  be  issued  on  a  judgment  re- 
covered in  another  state,  before  expiration  of  a  year  and  a  day  from  date  of  its 
recovery;  Pinckney  v.  Singleton,  2  Hill,  L.  343,  holding  statute  permitting  exe- 
cutions to  issue  and  be  enforced  within  four  years  does  not  preclude  an  action  of 
debt  on  a  judgment  against  an  executor  suggesting  a  devastavit  within  that  time. 

Disapproved  in  Hummer  v.  Lamphear,  32  Kan.  439,  49  A.  R.  491,  4  Pac.  865, 
holding  action  maintainable  on  domestic  judgment  although  it  is  in  full  force  and 
the  time  within  which  an  execution  can  issue  has  not  expired;  Kingsland  v. 
Forrest,  18  Ala.  519,  52  A.  D.  232,  holding  debt  will  lie  on  a  judgment,  after  a 
year  and  a  day,  although  an  execution  may  legally  issue  upon  it. 
Accrual  of  right  of  action  on  judgment. 

Cited  in  Vandiver  v.  Hammet,  4  Rich.  L.  509,  holding  bar  against  action  does 
not  begin  till  after  a  year  and  a  day;  Latimer  v.  Trowbridge,  52  S.  C.  193,  68  A. 
8.  R.  893,  29  S.  E.  634,  on.  when  a  cause  of  action  accrues  on  a  judgment. 

Cited  in  reference  notes  in  37  A.  S.  R.  48,  on  action  on  judgment;  37  A.  S.  R. 
477,  on  right  of  action  on  domestic  judgment;  79  A.  D.  413,  on  common-law  rul*> 
that  person  has  right  of  action  on  judgment  as  soon  as  recovered;  67  A.  S.  R. 
6?9,  as  to  when  action  upon  judgment  is  barred. 

Disapproved  in  Citizens*  Nat.  Bank  v.  Lucas,  26  Wash.  417,  90  A.  S.  R.  748, 
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56  L.R.A.  812,  67  Pac.  252,  holding  statute  of  limitations  begins  to  nm  against 
an  action  on  a  judgment  from  its  rendition,  and  not  from  expiration  of  time 
during  which  execution  can  be  issued,  and  citing  annotation  also  on  this  point* 

21  AM.  DBO.  480,  SINOIiSTART  T.  CARTER,  1  BAUj.  li.  467. 
Collateral  attack  on  sheriff's  sale. 

Cited  in  Bull  ▼.  Rowe,  13  S.  C.  355,  holding  fact  that  sheriff's  sale  was  illegal 
and  yoid  may  be  shown  in  any  proceeding  direct  or  collateral. 
Validity  of  sheriff's  sale. 

Cited  in  notes  in  33  A.  D.  698,  on  necessity  of  levy  to  sustain  sale;  21  L.RJL 
42,  on  title  of  purchaser  at  execution  or  judicial  sale  as  affected  by  judgment  and 
execution  and  levy. 

Validity  of  service  by  Interested  party. 

Cited  in  Morton  v.  Crane,  39  Mich.  526,  holding  constable  cannot  serve  a  sum- 
mons in  his  own  action;  Dane  v.  Gilmore,  51  Me.  644,  holding  sheriff,  as  sudi, 
cannot  legally  serve  an  execution  on  his  deputy,  though  directed  to  him;  Brettell 
V.  Deffebach,  6  6.  D.  21,  60  Mo.  167,  on  disqiuilification  of  plaintiff  to  serve  his 
own  process. 

Cited  in  reference  notes  in  81  A.  D.  704;  11  A.  8.  R.  407,-— on  right  of  offiotf 
interested  in  suit  to  serve  process. 

Distinguished  in  Upson  v.  Horn,  3  Strobh.  L.  108,  49  A.  D.  633,  holding  ob- 
jection to  service  of  summons  by  interested  party  will  not  avail  after  decree  or 
judgment;  Mudrock  v.  Killips,  65  Wis.  622,  28  N.  W.  66,  holding  under  statute, 
authorizing  a  justice  to  empower  "any  suitable  person,  not  being  party  to  acUcm" 
to  execute  process,  the  son  of  one  of  the  parties  may  be  so  empowered. 

21  AM.  DEC.  488,  OA8TON  t.  PBRRT,  1  BAHi.  li.  588. 
Conclusiveness  of  former  judgment. 

Cited  in  Darragh  v.  Kaufman,  2  Posey  Unrep.  Cas.  (Tex.)  97,  holding  estop- 
pel extends  beyond  the  face  of  the  judgment  to  all  issues  covered  by  the  case; 
Hibler  use  of  Glover  v.  Hammond,  2  Strobh.  L.  105,  holding  discharge  of  prisoner, 
by  order  of  court,  tmder  the  insolvent  debtor's  act  is  a  release  from  plaintiff's 
capias,  and  the  facts  that  plaintiff  did  not  appear,  and  that  no  issue  was  made 
on  truth  of  schedule,  do  not  vary  the  case. 

Cited  in  reference  note  in  44  A.  D.  763,  on  conclusiveness  of  former  recovery  in 
tort. 
—  On  title  to  land. 

Cited  in  Jones  v.  Weathersbee,  4  Strobh.  L.  50,  51  A.  D.  653,  holding  former 
recovery  given  in  evidence  concluded  the  title  to  land  so  far  as  involved  in  that 
action;  McCaw  v.  Galbraith,  7  Rich.  Eq.  74,  holding  verdict  for  ''one  undivided 
fourth  part  of  land,"  for  plaintiff  in  trespass  to  try  title  right  is  conclusive  as 
to  all  titles  which  defendants  had  at  time  of  trial. 
Appealability  of  nonsuit. 

Cited  in  Barwick  v.  Barwick,  59  S.  C.  200,  37  S.  E.  774,  holding  order  granting 
nonsuit  at  plaintiff's  instance  because  testimony  upon  which  he  relied  was  held 
incompetent,  is  appealable. 

21  AM.  DEC.  488,  HOWARD  T.  WILIilAMS,  1  BAHi.  Ij.  576. 

Followed  without  discussion  in  Madden  v.  Day,  1  BaiL  L.  587» 
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Validly  of  gittB  am  to  creditors. 

Cited  with  special  approval  in  Izard  t.  Middleton,  BaiL  Eq.  228,  holding  a 
voluntary  conveyance  void  as  to  creditors,  if  donor  afterwards  prove  to  be  in- 
solvent, unless  the  insolvency  was  caused  by  depreciation,  misfortune,  and  like 
events. 

Cited  in  Wilson  v.  Kohlheim,  46  Miss.  346,  holding  voluntary  conveyance  by 
father  to  son  in  consideration  of  love  and  affection  not  fraudulent  per  te,  as  to 
creditors;  Ingram  v.  Phillips,  5  Strobh.  L.  200,  holding  if  donor  be  indebted  be- 
yond his  means  of  payment,  the  gift  is  void  as  to  creditors,  even  though  donor's 
intention  was  honest;  Ingrem  v.  Phillips,  3  Strobh.  L.  565,  holding  gift  to  daugh- 
ter good  if  existing  debts  have  since  been  paid;  Caston  v.  Cunningham,  3  Strobh. 
L.  59,  holding  voluntary  conveyance  of  property  void  if  the  same  property  is 
afterwards  sold  for  a  valuable  consideration  to  one  with  no  notice  of  the  gift; 
Merle  v.  Hascall,  11  Mo.  406,  holding  volimtary  conveyance  not  per  se  fraudulent 
as  against  creditors;  Farr  v.  Sims,  Rich.  Eq.  Cas.  122,  24  A.  D.  396,  holding  gift 
to  a  minor  child  void  against  subsequent  creditors  without  notice. 

Cited  in  reference  notes  in  21  A.  D.  537,  on  what  is  necessary  to  constitute  a 
gift;  28  A.  D.  572,  as  to  when  voluntary  conveyances  are  void;  29  A.  S.  R.  877, 
as  to  whether  conveyances  between  parent  and  child  are  fraudulent;  29  A.  D. 
124,  on  validity  of  gift  or  voluntary  conveyance  by  father  to  child;  49  A.  D.  719, 
on  validity  of  voluntary  conveyances  against  existing  and  subsequent  creditors  and' 
purchasers. 
—  Retention  of  possession  as  tMidge  of  fraud. 

Cited  in  Sewall  v.  Glidden,  1  Ala.  52,  holding  where  infant  donee  of  personalty 
lived  with  his  father,  the  donor,  the  donor's  possession  of  the  gift,  is  consistent 
with  donee's  right,  and  not  presumptive  evidence  of  fraud;  Hillebrant  v.  Brewer, 
6  Tex.  45,  55  A.  D.  757,  holding  where  a  father  procured  a  brand  to  be  recorded 
in  name  of  his  child  and  branded  certain  cattle  with  such  brand,  with  avowed 
object  of  making  a  gift  of  the  cattle  to  the  child,  this  was  a  sufficient  delivery. 

Cited  in  reference  note  in  26  A.  D.  325,  on  necessity  of  delivery  to  validity  of 
gift. 

Distinguished  in  Richardson  v.  Mounce,  19  S.  C.  477,  holding  retention  of 
possession  of  land  by  judgment  debtor,  after  sheriff's  sale,  not  in  itself  sufficient 
notice  of  fraud  in  the  sale. 

21  AM.  DEC.  492,  WTLIilAMSON  v.  FARROW,  1  BAIIi.  Ij.  611. 
€k>llateral  attack  on  judicial  sale. 

Cited  in  Howard  v.  North,  5  Tex.  290,  51  A.  D.  769,  holding  a  defective  notice 
or  want  of  publication  of  execution  sale  will  not  vitiate  title  of  purchaser  in  good 
faith;  Oppenheimer  v.  Reed,  11  Tex.  Civ.  App.  367,  32  S.  W.  325,  holding  where, 
judgment  for  foreclosure  requires  the  land  to  be  sold  in  bulk,  a  sale  by  parcels 
renders  the  sale  voidable  and  not  subject  to  collateral  attack;  Lawrence  v. 
Grambling,  13  8.  C.  120,  holding  purchaser  at  sheriff's  sale  not  affected  by 
irregularities  in  the  execution  under  which  he  purchased,  especially  in  action  to 
try  ^tie  between  purchaser  and  defendant  in  such  execution;  Hunter  v.  Ruff, 
^  S.  C.  525,  58  A.  S.  R.  907,  25  S.  E.  65,  on  illegality  of  sheriff's  sale;  Bull  v. 
Bsmii,  IZ  8.  C.  355,  holding  illegality  of  sheriff's  sale  may  be  shown  in  either 
direct  or  collateral  proceedings. 
» Irregularity  in  sheriff's  return. 

Cited  in  Ingram  v.  Belk,  2  Strobh.  L.  207,  47  A.  D.  591,  on  failure  to  indorse  a 
levy  on  a  return  by  sheriff,  as  a  mere  irregularity. 
Am.  Dec.  Vol.  III.— 68. 
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Confirmation  of  judicial  sale. 

Cited  in  reference  notes  in  28  A.  D.  476,  on  necessity  of  confirmation  of  sale; 
66  A.  S.  R.  707,  on  necessity  of  confirmation  of  execution  sale. 
Amendment  of  return  to  writ. 

Cited  in  note  in  13  A.  D.  174,  on  right  to  amend  returns  to  writs. 
Computation  of  time. 

Cited  in  McElwee  v.  White,  2  Rich.  L.  96,  holding  in  computing  time,  forty  days 
within  which  schedule  should  be  filed  under  prison  bounds  act,  the  day  of  date  of 
bond  must  be  excluded;  O'Connor  v.  Towns,  1  Tex.  107;  State  v.  Schnierle,  5  Rich. 
L.  299, — holding  the  day  from  which  reckoning  commences,  and  that  on  which  it 
ends,  may  be  included  or  excluded,  as  will  best  preserve  a  right,  or  prevent  a 
forfeiture;  Manning  v.  Dove,  10  Rich.  L.  396,  on  same  point. 

Cited  in  reference  notes  in  42  A.  D.  474,  on  mode  of  computing  time;  64  A.  D. 
300,  on  law's  regard  for  fractions  of  day  where  time  is  essential. 

Cited  in  notes  in  78  A.  8.  R.  381,  382,  on  fraction  of  day  in  computation  of 
time;  78  A.  S.  R.  373,  376,  on  exclusion  of  first  day  in  computation  of  time;  49 
L.R.A.  196,  on  rule  as  to  first  and  last  days  in  computation  of  time;  49  L.RJL 
206,  on  rule  as  to  first  and  last  days  in  computation  of  time  with  reference  to 
contracts ;  76  A.  D.  708,  on  sufficiency  of  publication  of  notice  of  sale  where  notice 
is  required  for  certain  number  of  weeks  successively. 
Meaning  of  word  "month." 

Cited  in  Sprague  v.  Norway,  31  Cal.  173;  Guaranty  Trust  &  S.  D.  Co.  v. 
Buddington,  27  Fla.  216,  12  L.R.A.  770,  9  So.  246,-~holding  **months,"  when  used 
in  a  statute,  means  calendar  months,  and  not  lunar  months ;  Brock  v.  Kirkpatrick, 
72  S.  C.  491,  62  6.  E.  692,  on  same  point;  Muse  v.  London  Assur.  Corp.  108  N. 
C.  240,  13  S.  E.  94,  holding  it  means  a  calendar  month  in  policy  of  insurance. 

Cited  in  notes  in  60  A.  S.  R.  626;  78  A.  8.  R.  384,  385, — on  meaning  of 
"month"  in  computation  of  time. 

81  AM.  DEC.  499,  STATE  v.  McKEE,  1  BAHi.  li.  651. 
Ground  for  mistrial  and  venire  de  novo. 

Cited  in  West  v.  State,  42  Fla.  244,  28  So.  430,  holding  in  trial  for  felony,  if 
a  juror,  the  judge,  or  the  prisoner  becomes  incapacitated  by  illness  or  death,  after 
the  jury  is  impaneled  and  sworn  in  chief,  the  proper  course  is  to  declare  a 
mistrial  and  begin  de  novo. 
Right  to  discharge  jury. 

Cited  in  State  v.  Nelson,  19  R.  I.  467,  61  A.  8.  R.  780,  33  L.R.A.  559,  34  Aa 
990,  holding  the  discretion  of  the  trial  judge  in  discharging  the  jury  on  criminal 
trial  before  verdict  is  judicial  and  subject  to  review. 

Cited  in  reference  notes  in  31  A.  D.  698,  on  what  warrants  discharge  of  jury 
in  a  criminal  case;  24  A.  D.  750,  on  illness  of  trial  judge  as  groxind  for  discharge 
of  jury. 
Discharge  of  disagreeing  Jury. 

Cited  in  State  v.  Stephenson,  54  S.  C.  234,  32  8.  E.  305,  holding  it  discretionary 
with  trial  judge  whether  jury  should  be  discharged  for  failure  to  agree,  and  a 
mistrial  ordered ;  State  v.  Shuchardt,  18  Neb.  454,  26  N.  W.  722,  holding  it  proper 
against  consent  only  after  jury  have  been  so  long  in  consultation  that  there  is 
no  reasonable  probability  they  will  agree;  Powell  v.  State,  17  Tex.  App.  345, 
holding  it  an  abuse  of  discretion  in  judge  to  discharge  jury  after  being  out  three 
hours,    without    defendant's    consent,    and    such    exercise    of    discretion    is    ap- 
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pealable;  State  v.  Kelley,  45  S.  C.  669,  24  S.  £.  46,  holding  new  trial  proper 
where  jury  is  kept  out  for  more  than  twenty-four  hours  with  only  two  meals, 
and  after  several  times  stating  they  could  not  agree  is  sent  back  and  then  find 
defendant  guilty. 

Cited  in  reference  notes  in  61  A.  S.  R.  784,  on  discharge  of  jury  before  verdict; 
44  A.  D.  405,  on  illegal  discharge  of  jury  in  criminal  cases;  36  A.  D.  416,  on 
discharge  of  jury  in  absence  of  defendant;   21  A.  S.  K  274,  on  effect  of  un- 
authorized discharge  of  jury. 
Separation  of  Jury. 

Cited  in  Bilansky  v.  State,  3  Minn.  427,  Gil.  313,  holding  jury  may  be  allowed 
to  separate  during  the  ordinary  intervals  of  adjournment  of  lengthy  trials  in 
capital  cases,  where  no  special  reason  exists  for  denying  it;  State  v.  Belcher,  13 
S.  C.  459,  holding  judge  has  discretion  to  permit  jury  to  disperse  in  capital  cases, 
without  objection  made  on  either  side;  Cannon  v.  State,  3  Tex.  81,  holding  in 
trials  for  minor  offenses,  the  separation  of  the  jury  without  permission  of  court, 
before  rendering  verdict,  will  not,  of  itself,  vitiate  the  verdict. 

Cited  in  reference  notes  in  31  A.  D.  676,  on  separation  of  jury  in  criminal  case; 
41  A.  D.  314,  on  separation  or  discharge  of  jury  in  criminal  case  before  con- 
viction; 103  A.  S.  R.  160,  on  effect  of  separation  of  jury  in  criminal  cases  during 
progress  of  the  trial. 
Nolle  prosequi. 

Cited  in  State  v.  Thomas,  76  S.  C.  477,  55  S.  E.  893,  holding  it  not  abuse  of 
discretion  to  permit  nolle  of  indictment  for  larceny  with  avowed  purpose  of  send- 
ing out  another  charging  same  person  with  larceny,  and  another  with  receiving 
stolen  goods. 

Cited  in  reference  note  in  41  A.  D.  321,  on  nolle  prosequi. 

Cited  in  note  in  35  L.R.A.  704,  as  to  when  and  where  power  of  public  prosecutor 
to  dismiss  prosecution  is  absolute. 
—  Effect  of. 

Cited  in  State  v.  Howard,  16  Rich.  L.  274,  on  a  nolle  prosequi  as  putting  an 
end  to  a  criminal  prosecution;  Joy  v.  State,  14  Ind.  139;  Reynolds  v.  State,  3 
Ga.  53, — holding  if  after  jury  is  sworn,  a  nolle  prosequi  is  entered  on  the  indict- 
ment without  prisoner's  consent,  it  amounts  to  an  acquittal. 
Former  Jeopardy. 

Cited  in  State  v.  Lee,  65  Conn.  265,  48  A.  S.  R.  202,  27  L.R.A.  498,  30  Atl.  1110, 
holding  by  statute,  after  acquittal  by  jury,  an  appeal  may  be  taken  in  same  man- 
ner as  the  accused  on  questions  of  law;  Mou^t  v.  State,  14  Ohio,  295,  45  A.  D.  542, 
holding  a  judgment  on  the  verdict  of  conviction  or  acquittal  is  not  necessary  in 
order  that  either  may  constitute  a  bar  to  another  indictment  for  the  same  offense; 
State  V.  Ray  Rice,  L.  1,  33  A.  D.  90,  holding  an  acquittal  upon  an  invalid  and 
insufficient  indictment,  is  no  bar  to  second  indictment  for  the  some  offense;  State 
V.  Shirer,  20  S.  C.  392,  holding  defendant  not  entitled  to  discharge  where  there  was 
a  mistrial  for  larceny  and  at  next  term  the  former  indictment  was  nolledy  and 
new  bill  found;  State  v.  Briggs,  27  S.  C.  80,  2  S.  E.  854,  holding  under  an  in- 
dictment for  murder,  where  the  panel  was  exhausted  without  obtaining  a  single 
juror  and  trial  was  adjourned  until  the  next  week,  the  prisoners  were  not  entitled 
to  discharge  for  former  jeopardy;  State  v.  Ross,  29  Mo.  32  (dissenting  opinion), 
on  right  to  try  prisoner  a  second  time  for  murder  in  first  degree  after  he  has  been 
convicted  for  murder  in  second  degree  and  new  trial  is  ordered  at  his  instance; 
Joy  V.  State,  14  Ind.  139,  holding  defendant  waives  any  constitutional  right  that 
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may  have  attached  to  a  eount  withdrawn  from  jury  by  order  for  election  procured 
by  his  motion  where  he  was  charged  upon  two  counts;  Brown  v.  Swineford,  44 
Wis.  282,  28  A.  R.  682,  holding  an  award  of  punitiye  damages  for  a  tort  whidi 
has  been  punished  as  a  crime,  is  not  in  violation  of  constitutional  provision  that 
no  person  shall  be  put  in  jeopardy  of  punishment;  McDonald  v.  State,  79  Wis.  651, 
24  A.  S.  R.  740,  48  N.  W.  863,  holding  that  resentence  on  the  same  verdict  after 
remand  for  proper  judgment  is  not  second  jeopardy. 

Cited  in  reference  notes  in  26  A.  D.  497;  33  A.  D.  96,— on  fonner  jeopardy; 

24  A.  D.  463;  30  A.  D.  420;  36  A.  D.  72;  41  A.  D.  321;  49  A.  D.  705;  51  A.  D. 
464;  69  A.  D.  229;  61  A.  D.  96;  11  A.  S.  R.  169;  24  A.  S.  R.  742;  48  A.  a  R. 
214, — on  what  constitutes  former  jeopardy;  62  A.  D.  312,  as  to  what  is  "jeopardy" 
and  when  it  begins;  62  A.  D.  471,  as  to  whether  jeopardy  occurs  on  defective  in- 
dictment. 

Cited  in  notes  in  68  A.  D.  637 ;  21  L.  ed.  U.  S.  872,  878,— on  what  constitutes 
former  jeopardy. 
—  Where  jury  was  discharged. 

Referred  to  as  leading  case  in  State  v.  Richardson,  47  S.  C.  166,  35  L.RJL  238, 

25  S.  E.  220,  holding  where  a  case  was  withdrawn  on  solicitor's  motion  for  absence 
of  witnesses  after  impaneling  and  swearing  in  the  jury,  the  prisoner  has  been  put 
in  jeopardy  and  cannot  again  be  tried  for  same  offense. 

'  Cited  in  O'Brian  v.  Com.  9  Bush,  333,  16  A.  R.  716;  People  v.  Gard- 
ner, 62  Mich.  307,  29  N.  W.  19;  Poage  ▼.  State,  3  Ohio  St.  229;  Schreiber 
▼.  Clapp,  13  Okla.  216,  74  Pac.  316;  Gillespie  v.  State,  168  Ind.  298,  80 
N.  E.  829, — ^holding  in  a  criminal  prosecution,  the  imnecessary  discbarge 
of  the  jury,  after  it  has  been  impaneled  and  sworn,  without  defendant's 
consent,  operates  as  an  acquittal;  Ex  parte  Glenn,  111  Fed.  257,  holding  prisoner 
once  tried  before  jury  regularly  impaneled,  which  failed  to  agree,  and  was  dis- 
charged without  prisoner's  consent,  and  without  any  actual  imperious  necessity, 
cannot  be  retried  for  same  offense ;  Ex  parte  Ulrich,  42  Fed.  587,  holding  adjourn- 
ment after  evidence  received  and  discharge  of  jury  against  consent  on  ad- 
journment day  because  of  judge's  illness,  barred  another  trial;  Allen  v.  State,  52 
Fla.  1,  41  So.  693,  10  A.  &  E.  Ann.  Cas.  1085;  Mitchell  v.  State,  42  Ohio  St  383; 
People  V.  Webb,  38  Cal.  467, — holding  if  a  party  is  placed  on  trial  before  compe- 
tent court  and  jury,  upon  valid  indictment,  jeopardy  attaches,  to  which  he  cannot 
again  be  subjected,  unless  the  jury  be  discharged  by  legal  necessity  or  by  his 
consent;  Dobbins  v.  State,  14  Ohio  St.  493;  Ex  parte  McLaughlin,  41  CSal.  211, 
10  A.  R.  272, — holding  discharge  of  jury  without  defendant's  consent,  because 
after  mature  deliberation,  they  cannot  agree,  does  not  entitle  defendant  to  im- 
munity from  further  prosecution  for  same  offense;  State  v.  M'Lemore,  2  Hill,  L. 
680,  holding  same  where  at  trial  for  capital  offense,  the  jury  could  not  agree  on  a 
verdict  before  12  o'clock  at  night  of  last  day  of  the  term ;  Tervin  v.  State,  37  Fla. 
396,  20  So.  561,  holding  where  judge  discharged  jury  for  misconduct  and  their 
declared  inability  to  agree,  such  trial  was  not  jeopardy;  Maden  v.  Emmons.  83 
Ind.  331,  holding  it  jeopardy,  where  jury,  after  being  sent  out,  upon  discovery 
that  one  of  their  number  was  not  a  resident  of  the  county,  dispersed  without  con- 
sent of  court  or  defendant,  and  court  made  no  effort  to  reassemble  them;  State 
V.  Scarborough,  2  S.  C.  439,  holding  rule  discharging  jury  and  directing  second 
trial  for  absence  of  a  juryman  should  not  apply  to  trial  of  one  charged  with  a 
misdemeanor;  Lester  v.  State,  33  Ga.  329,  holding  discharge  of  jury  in  capital 
case  because  they  cannot  agree,  not  an  acquittal;  State  v.  Lewis,  4  Strobh.  L.  47, 
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holding  that  impossibility  of  agreement  by  sufficient  nmnber  of  freeholders  in 
trial  of  a  ^¥e  and  consequent  mistrial  was  not  jeopardy. 

Cited  in  reference  note  in  33  A.  D.  96,  on  right  of  prisoner  to  release  on  dis- 
missal of  jury  impaneled  to  try  case. 

Cited  in  notes  in  44  L.R.A.  697,  on  former  jeopardy  by  reason  of  discharge  of 
jvry  in  prisoner's  absence;  14  L.KA.(N.S.)  663,  on  effect  of  discharge  of  jury 
upon  discovery  of  prejudice,  disqualification,  or  misconduct  of  one  or  more  of  their 
number,  to  sustain  plea  of  former  jeopardy. 

ai  AM.  DEC.  508,  STATE  T.  TVTT,  2  BAHj.  Ij.  44. 
Jurisdiction  of  state  ooiirts  of  offenses  against  Federal  statutes. 

Cited  in  State  v.  Wells,  2  Hill,  L.  687,  holding  by  act  of  Congress,  state  courts 
have  concurrent  jurisdiction  with  Federal  courts  to  punish  defendant  for  opening 
letter  contrary  to  provisions  of  such  act. 

—  To  punish  counterfeiting. 

Cited  in  Com.  v.  Fuller,  8  Met.  313,  41  A.  D.  609,  holding  state  courts  have 
jurisdiction  to  punish  offense  of  knowingly  having  false  current  money,  with 
intent  to  pass  it  as  true;  Harlan  v.  People,  1  Dougl.  (Mich.)  207,  holding  power 
of  Congress  ''to  provide  for  punishment  of  counterfeiting"  may  be  exercised  by  the 
states  concurrently;  State  v.  Pike,  16  N.  H.  83,  on  same  point;  Jett  v.  Com.  18 
Gratt.  933,  holding  state  court  has  jurisdiction  to  punish  offense  of  attempting  to 
pass  forged  note  of  a  national  bank. 

Cited  in  reference  notes  in  41  A.  D.  616,  on  power  of  state  courts  to  punish 
for  offense  of  counterfeiting;  13  A.  S.  K.  169,  on  power  of  state  to  punish  counter- 
feiting United  States  coins. 
Sufficiency  of  indictment. 

Cited  in  reference  note  in  71  A.  6.  R.  914,  on  sufficiency  of  indictment  for 
forgery. 

Opinion  CTidence. 

Cited  in  reference  notes  in  41  A.  D.  464,  on  opinion  evidence;  68  A.  D.  306,  on 
opinions  of  witnesses  as  evidence. 
^Ab  Uf  counterfeits. 

Cited  in  Jones  v.  Finch,  37  Miss.  461,  76  A.  D.  73,  holding  person  skilled  in 
system  of  detecting  counterfeit  bills  may  give  his  opinion  as  to  genuineness  of 
bank  bill  without  acquaintance  with  handwriting  of  persons  whose  names  appear 
thereon. 

—  As   to  handwriting. 

Cited  in  note  in  63  L.ILA.  976,  on  n<mexpert  witnesses'  knowledge  of  handwriting 
from  official  signatures. 
Other  acts  as  evidence  of  guilty  knowledge. 

Cited  in  State  v.  Allen,  66  S.  C.  496,  36  &  E.  204,  holding  in  a  prosecution  for 
uttering  forged  instrument,  the  state  may  prove  that  defendant  had  in  his  pos- 
session, or  had  uttered  other  forged  instruments  of  like  kind,  not  connected  with 
the  particular  transaction,  to  prove  guilty  knowledge  and  intent. 

ai  AM.  DBO.  5 IS,  WRIGHT  T.  HAMH/TON,  2  BAUi.  li.  61. 
When  statute  of  limitations  commences  t#  run. 

Cited  in  Wilks  v.  Robinson,  3  Rich.  L.  182  (dissenting  opinion),  on  when  statute 
of  limitations  begins  to  run. 
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Cited  in  reference  note  in25A.D.  717,  asto  when  statute  of  limitatians  will 
begin  to  run. 

Cited  in  note  in  16  £.  R.  C.  215,  as  to  when  statute  of  limitations  runs  against 
cause  of  action  for  conversion. 

Distinguished  in  Ashley  v.  Holman,  13  S.  C.  97,  holding  where  referee  has  fixed 
a  year  as  a  reasonable  time  for  one  of  the  parties  to  fulfil  an  obligation,  the  stat- 
ute of  limitations  nms  from  end  of  the  year. 

—  Necessity  of  demand. 

Cited  in  Girard  Bank  v.  Bank  of  Pennsylvania  Twp.  4  Phila.  104,  17  Phila.  Leg. 
Int.  316,  holding  holder  of  bank  check,  marked  "good"  by  bank  on  which  drawn, 
must  present  it  and  demand  payment  within  six  years  from  such  marking. 

Cited  in  reference  notes  in  36  A.  D.  107,  on  running  of  limitations  where  de- 
mand necessary;  90  A.  D.  781,  as  to  when  statute  of  limitations  begins  when  de- 
mand is  necessary ;  55  A.  D.  687 ;  59  A.  S.  R.  159, — on  necessity  of  demand  to  set 
statute  of  limitations  rimning;  28  A.  D.  468,  on  running  of  limitations  from  de- 
mand which  is  necessary  to  give  right  of  action. 

Cited  in  note  in  1  L.R.A.  319,  on  necessity  of  demand  to  start  statute  of  limi- 
tations running. 

—  As  to  moneys  in  hands  of  officer  of  oonrt. 

Cited  in  Williams  v.  Sims,  1  Rich.  Eq.  53;  Williamson  v.  King,  M'Mull.  Eq. 
41, — holding  where  sheriff  has  failed  to  pay  over  money  on  execution,  the  statute 
of  limitations  runs  from  time  of  demand;  State  Treasurers  v.  Gibson,  3  Bill,  L. 
339,  on  necessity  of  demand  upon  sheriff  who  is  out  of  the  state  before  bringing 
action  to  recover  money  collected  by  him;  Houseal  v.  Gibbs,  Bail.  Eq.  482,  23 
A.  D.  186,  holding  it  does  not  nm  in  favor  of  master  in  chancery,  against  an  ac> 
count  for  proceeds  of  property  sold  by  him,  until  demand  on  him  by  party  en- 
titled, or  notice  by  him  to  party  that  he  claims  adversely;  Treasurers  of  the  State 
v.  Taylor,  2  Bail.  L.  624,  on  necessity  for  demand  on  officer  to  charge  his  sureties 
as  for  his  defalcation;  Vaughan  v.  Evans,  1  Hill,  Eq.  414,  holding  sureties  of 
commissioner  in  equity  not  liable  until  demand  of  payment  made  upon  principal; 
Bryant  v.  Owen,  1  Ga.  356,  on  surety's  liability  where  a  decree  is  rendered  against 
guardian  for  devastavit;  State  v.  Lake,  30  S.  C.  43,  8  S.  E.  322,  holding  failure  by 
clerk  of  court  to  pay  out  moneys  to  parties  in  interest,  constitutes  breach  of  trust 
only  where  there  were  both  an  order  to  pay  out  and  a  demand  under  that  order 
during  clerk's  term. 

Distinguished  in  Sims  v.  Anderson,  1  Hill,  L.  394,  holding  where  sheriff  asserts 
a  right  to  retain  money  collected  in  opposition  to  plaintiff's  claim,  no  demand  is 
necessary;  State  ex  rel.  Van  Wyck  v.  Norris,  16  S.  C.  241,  where  commissioner 
in  equity  turned  over  his  office,  bank  book,  etc.,  to  his  successor  the  legal  duty  of 
making  a  complete  transfer,  being  equivalent  to  a  demand;  Thompson  v.  Central 
Bank,  9  Ga.  413,  holding  as  to  sheriff  who  has  received  money  on  a  fieri  facias, 
the  statute  begins  to  run  from  time  it  was  received. 
Interest  from  demand. 

Cited  in  Lever  v.  Lever,  2  Hill,  Eq.  168,  holding  general  agent  to  receive  moneys 
and  pay  expenses  of  estate,  not  liable  for  interest  until  after  demand  of  un- 
expended balance. 

Cited  in  reference  note  in  65  A.  D.  503,  on  sheriff's  liability  for  not  paying 
over  money. 
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21  AM.  DEC.  515,  MoMORRIS  ▼.  HERNDON,  2  BAIL.  li.  56. 
"Value  received"  as  Importing:  consideration. 

Cited  in  Osborne  v.  Baker,  34  Minn.  307,  67  A.  R.  66,  26  N.  W.  606,  holding 
the  words  ''for  value  received"  in  a  guaranty  indorsed  on  notes,  are  a  sufficient 
expression  of  the  consideration,  within  the  statute  of  frauds. 
Borden  of  proving  consideration. 

Cited  in  note  in  62  A.  D.  489,  on  necessity  of  proving  consideration  of  con- 
tract under  seal. 
SuflUclency  of  consideration. 

Cited  in  reference  notes  in  26  A.  D.   109,  on  sufficiency  of  consideration  for 
promise;  42  A.  S.  R.  679,  on  receiving  benefit  as  consideration. 
Sufflcieney  of  moral  obligation  to  support  a  contract. 

Cited  in  Ferguson  v.  Harris,  39  S.  C.  323,  39  A.  S.  R.  731,  17  S.  E.  782,  hold- 
ing a  written  promise  to  pay  a  debt  is  binding  on  the  promisor  if  based  upon 
a  perfect  moral  obligation;  Bank  of  Spartanburg  v.  Mahon,  78  8.  C.  408,  69 
S.  E.  31,  on  sufficiency  of  a  perfect  moral  obligation  to  support  a  contract. 

Cited  in  reference  notes  in  79  A.  D.  467,  as  to  when  moral  consideration  will 
support  contract;  39  A.  D.  639,  on  moral  obligation  or  equitable  duty  as  con- 
sideration for  promise;  47  A.  S.  R.  468,  on  promise  to  perform  existing  obligation 
as  consideration. 

Cited  in  notes  in  63  L.R.A.  372,  on  moral  obligation  for  promise  arising  from 
past  legal  benefit  or  consideration;  63  L.R.A.  373,  on  moral  obligation  as  con- 
sideration for  promise  to  repay  one  who  voluntarily  pays  another's  debt. 
Implied  promise  to  repay  money  paid  to  use. 

Cited  in  Lewis  v.  Lewis,  3  Strobh.  L.  630,  holding  one  paying  an  account 
against  another,  can  maintain  no  action  for  the  amount,  without  promise,  express 
or  implied,  by  the  original  debtor;  Willoughby  v.  Willoughby,  70  S.  C.  616,  60 
S.  E.  208,  holding  mutual  promise  between  two  brothers  followed  by  perform- 
ance by  one  to  his  loss,  a  valuable  consideration  and  enforceable  by  party  for 
whose  benefit  it  was  made. 

21  AM.  D£C.  518,  DE  THEVJLilM  ▼.  BLLIS,  1  BAHi.  EQ.  S5. 

Committee's  power  to  lease  ward's  land. 

Cited  in  Woerner,  Am.  Law  of  Guardianship,  §  147,  on  power  of  committee 
to  lease  !ands  of  insane  ward. 

21  AM.  DEC.  522,  McCLURE  ▼.  MIIiLER,  1  BAIL.  EQ.  107. 
Gift  by  intended  spouse  as  a  fraud  on  marital  rights. 

Cited  in  Daniher  v.  Daniher,  201  111.  489,  66  N.  E.  239,  holding  a  convey- 
ance upon  eve  of  marriage  not  a  fraud  upon  legal  rights  of  intended  wife,  when 
made  to  carry  out  a  previous  valid  contract,  and  with  her  knowledge;  Cheshire 
V.  Payne,  16  B.  Mon.  618,  holding  if  husband  be  apprised  before  marriage  of 
the  disposition  by  the  intended  wife  of  her  property  he  cannot  claim  to  have 
been  defrauded  by  it. 

Cited  in  reference  notes  in  46  A.  D.  67,  on  voluntary  conveyance  on  eve  of 
marriage  as  fraudulent;  76  A.  D.  441,  on  gift  by  woman  to  her  children  on  eve 
of  second  marriage  as  fraud  on  husband's  marital  rights. 
Conclusiveness  of  former  protmte  decree. 

Cited  in  Waring  t.  Levns,  5a  Ala,  616,  holding  decree  of  a  probate  court 
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having  jurisdiction  is  conclusive  as  to  facts  actually  litigated  aad  iacts  aeees- 
sarily  involved  in  its  rendition. 
Purchase  by  trustee,  etc. 

Cited  in  reference  notes  in  33  A.  D.  681,  on  power  of  administratrix  to  avoid 
purchase  made  at  her  own  sale;  56  A.  D.  93,  as  to  whether  administrator  or 
executor  may  purchase  property  of  estate  for  his  own  benefit;  42  A.  D.  542,  on 
voidability  of  purchase  by  executor  of  property  of  estate;  52  A.  D.  406,  on 
voidability  of  purchase  made  by  trustees  as  executors,  administrators,  and  sher- 
iffs at  their  own  sale. 

Cited  in  notes  in  19  A.  S.  R.  289,  on  sales  and  conveyances  by  trustees;  13 
LJIJ^.  492,  on  effect  of  purchase  of  trust  property  by  trustee. 
Bqolty  jurisdiction. 

Cited  in  reference  notes  in  50  A.  D.  67;  51  A.  D.  142,— on  equity  jurisdic- 
tion in  matters  of  account. 
Grounds  for  equitable  relief. 

Cited  in  reference  notes  in  29  A.  D.  218,  as  to  when  relief  will  be  granted 
in  equity;    24  A.   D.   274,  on  jurisdiction  of  equity   where  adequate   remedy 
at  law  exists. 
«  Against  judgment  at  law. 

Cited  in  reference  notes  in  43  A.  D.  288,  as  to  when  equity  will  decree  new 
trial  at  law;  31  A.  D.  642,  as  to  when  equity  will  interfere  with  judgment  at 
law;  30  A.  D.  504,  on  relief  in  equity  from  judgment  at  law;  27  A.  D.  650,  on 
power  of  equity  to  relieve  against  judgment  at  law. 

Cited  in  notes  in  54  A.  D.  466,  on  equitable  relief  against  judgment  at  law 
where  no  defense  was  interposed;  31  L.R.A.  770,  on  injunction  against  judgment 
because  of  right  of  set-off  in  matters  of  an  estate. 

ai  AM.  DEC.  526,  HENDERSON  v.  IfflTCUEIili,  1  BAUj.  EQ.   IIS. 

Jurisdiction  of  equity  over  judgments  at  law. 

Cited  in  Coon  v.  Seymour,  71  Wis.  340,  37  N.  W.  243,  holding  a  circuit  court 
has  no  jurisdiction  to  vacate  a  judgment  of  a  municipal  court,  the  latter  court 
being  a  court  of  record  capable  of  granting  the  necessary  relief;  Wilks  v. 
Davis,  Rich.  Eq.  Cas.  390,  on  necessity  of  one  having  a  good  defense  at  law, 
in  order  to  be  relieved  in  equity. 

Cited  in  reference  notes  in  21  A.  D.  542,  on  relief  against  judgment  at  law, 
43  A.  D.  288,  on  when  equity  will  decree  new  trial  at  law;  53  A.  S.  R.  447,  on 
negligence  in  preparation  for  trial,  barring  equitable  relief  from  judgment. 

Cited  in  note  in  54  A.  D.  466,  on  equitable  relief  against  judgment  at  law 
where  no  defense  was  interposed. 
Collateral  attack  on  judgment. 

Cited  in  note  in  39  L.R.A.  781,  on  collateral  attack  on  judgments  against 
insane  persons. 
How  jurisdiction  of  person  of  lunatic  acquired. 

ated  in  Ex  parte  Kibler,  53  S.  C.  461,  31  S.  E.  274;  Ex  parte  Roundtree,  61 
S.  C.  405,  29  S.  E.  66, — holding  jurisdiction  of  the  person  of  lunatic  can  only 
be  acquired  by  answer  of  guardian  ad  litem. 
Time  for  objection  to  jurisdiction. 

Cited  in  reference  note  in  52  A.  D.  282,  as  to  when  objection  to  jurisdiction 
of  equity  must  be  made. 
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21  AM.  DBO.  5S0,  BliAKB  T.  JONBS,  1  BAIL.  BQ.  141. 

Validity  of  Toluntary  transfers. 

Cited  in  Smith  v.  Smith,  24  S.  C.  304,  holding  under  voluntary  deed  daughter 
is  entitled  to  retain  her  land  against  subsequent  creditor;  Bullitt  v.  Taylor, 
34  Miss.  708,  69  A.  D.  412  (dissenting  opinion),  on  voluntary  conveyances  as 
frauds  on  subsequent  creditors. 

Cited  in  reference  notes  in  26  A.  D.  194,  on  voluntary  conveyances;  28  A. 
D.  113,  on  conveyances  fraudulent  as  to  creditors;  28  A.  D.  672,  as  to  when  vol- 
untary conveyances  are  void;  28  A.  D.  206,  on  validity  of  fraudulent  convey- 
ance as  between  parties;  26  A.  D.  386,  as  to  when  conveyance  from  father 
to  son  is  fraudulent;  78  A.  S.  R.  824,  on  fraudulent  intent  in  making  convey- 
ance; 49  A.  D.  719,  on  validity  of  voluntary  conveyances  against  existing  and 
subsequent  creditors  and  purchasers. 
Declarations  as  evidence  of  delivery. 

Cited  in  Ether  edge  v.  Par  tain,  10  Rich.  Eq.  207,  holding  declarations  by  tes- 
tator of  intention  to  give  two  ill^itimate  sons  certain  choses  in  action,  and  testi- 
mony by  mother  that  he  did  so  give,  sufficient;  Crouse  v.  Judson,  41  Misc.  338,  84 
N.  Y.  Supp.  755,  holding  same  where  father  had  stock  certificates  issued  in  his 
infant  daughter's  name,  which  were  found  in  his  safe-deposit  box  after  his  death 
with  other  property  of  daughter. 

Cited  in  reference  note  in  93  A.  S.  R.  833,  on  proving  gift  by  declarations  of 
donor. 
Essentials  of  fift. 

Cited  in  reference  note  in  21  A.  D.  492,  on  what  is  necessary  to  constitute  a 
gift. 

—  Delivery. 

Cited  in  notes  in  26  A.  D.  325;  51  A.  D.  362, — on  delivery  essential  to  validity 
of  gift. 
Sufficiency  of  delivery  to  snstaln  voluntary  conveyances. 

Cited  in  Bennett  v.  Cook,  28  S.  C.  353,  6  S.  E.  28,  holding  manual  delivery 
not  necessarily  requisite  where  donor  resides  with  donee  of  chattels  given  away 
in  futuro, 

—  Authority  to  take  possession. 

Cited  in  Phinney  v.  State,  36  Wash.  236,  68  L.R.A.  119,  78  Pac.  927,  holding 
drawing  and  delivering  check  to  drawee,  with  directions  to  forward  it  to  bank, 
accompanied  by  statement  that  the  amount  it  to  be  drawee's  property  in  case 
of  drawer's  death,  is  a  sufficient  gift  causa  mortis;  Waite  v.  Grubbs,  43  Or. 
406,  99  A.  S.  R,  764,  73  Pac.  206,  holding  disclosure  of  whereabouts  of  money 
buried  with  positive  declaration  that  donor  gave  it  to  donee,  telling  her  not  to  let 
anyone  else  know  where  it  was  and  advising  her  to  leave  it  there  until  needed, 
was  sufficient  delivery. 
Effect  of  retention  of  possession  after  transfer. 

Cited  in  reference  notes  in  33  A.  D.  165,  on  effect  of  retention  of  possession 
by  vendor;  28  A.  D.  114,  on  retention  of  possession  by  vendor  or  donor  as  evi- 
dence of  fraud. 
Estates  by  entirety. 

Cited  in  note  in  30  L.RJL  S18,  on  what  subjects,  estates,  and  interests  estate 
by  entirety  may  exist  in. 
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Husband's  rights  in  wife's  property. 

Cited  in  reference  notes  in  49  A.  D.  410,  on  necessity  for  reducing  wife's 
property  to  possession  to  vest  title  in  husband;  71  A.  D.  195,  on  surriving  to 
wife  and  her  representatives  of  her  choses  in  action  not  reduced  by  husband 
to  possession  during  coverture. 
Fraud  as  a  defense. 

Cited  in  note  in  3  A.  S.  R.  741,  on  administrator's  right  to  set  up  fraud 
in  gift  by  his  intestate  as  defense. 
Creation  of  trust. 

Cited  in  reference  notes  in  36  A.  D.  182,  on  establishing  trust  by  parol;  24 
A.  D.  417,  on  parol  evidence  to  establish  trust;  43  A.  D.  288,  on  sufficiency  of 
declaraticm  of  trust;  2  A.  S.  R.  552,  on  devesting  of  equitable  title  by  declaration 
of  trust. 

Cited  in  note  in  34  A.  S.  R.  207,  on  donor  constituting  himself  a  trustee. 
Necessity  of  alleging  defense. 

Cited  in  reference  note  in  52  A.  D.  221,  on  necessity  of  denying  want  of  notiee 
by  one  relying  thereon  as  a  defense. 

21  AM.  D£C.  5S8,  KCNNER  ▼.  CAIiDWBIili,  1  BAHj.  EQ.  149. 
Equitable  relief  against  Judgment  at  law. 

Cited  in  note  in  54  A.  D.  466,  on  equitable  relief  against  judgment  at  laiv 
where  no  defense  was  interposed. 

21  AM.  D£0.  548,  KIIiBURN  v.  DEM3fING,  2  TT.  404. 
What  property  exempt. 

Cited  in  reference  notes  in  31  A.  D.  156,  on  exemptions;  63  A.  S.  R.  381,  on 
construction  of  exemption  statutes;  29  A.  D.  204,  on  exemption  from  execution; 
96  A.  S.  R.  371,  on  what  property  is  exempt  from  execution;  97  A.  D.  161,  on 
exemptions  where  debtor  engaged  in  two  occupations. 
—  **TooI«." 

Cited  in  Ford  v.  Johnson,  34  Barb.  364,  holding  threshing  machine  not  s 
tool;  Spooner  v.  Fletcher,  3  Vt.  133,  21  A.  D.  579,  holding  types  and  printing 
press  not  a  tool;  Henry  v.  Sheldon,  35  Vt.  427,  82  A.  D.  644,  holding  machine 
for  splitting  leather,  operated  by  hand  or  by  steam,  of  great  weight  snd 
being  attached  to  floor,  not  exempt. 

Cited  in  reference  notes  in  39  A.  D.  363;  13  A.  S.  R.  284;  27  A.  S.  R. 
321;  30  A.  S.  R.  334;  37  A.  S.  R.  50;  52  A.  S.  R.  285;  88  A.  S.  R.  67,— on 
exemption  of  tools  and  implements  of  trade;  21  A.  D.  581;  45  A.  D.  256;  66  A 
D.  681;  70  A.  D.  415;  79  A.  D.  797;  92  A.  D.  767;  94  A.  S.  R.  318;  109  A.  S.  R. 
473,— on  what  are  tools  and  implements  within  meaning  of  exemption  laws; 
71  A.  D.  611;  5  A.  S.  R.  666;  90  A.  S.  R.  736,— -on  what  tools  and  implements  of 
trade  or  profession  are  exempt;  60  A.  D.  96,  on  property  exempted  from  execu- 
tion as  tools  of  trade  or  occupation;  123  A.  S.  R.  141,  on  exemption  of  simple 
hand  tools;  63  A.  S.  R.  72;  66  A.  S.  R.  64,— on  exemption  of  farming  utensils; 
95  A.  S.  R.  166,  on  liability  of  mechanics'  tools  to  levy;  100  A.  S.  R.  204,  on 
exemption  of  tools  of  dentist;  27  A.  S.  K  428,  on  exemption  of  library  and 
tools  of  professional  man. 

Cited  in  note  in  81  A.  D.  732,  on  exemption  of  tools  and  implements  of  trade 
from  attachment. 
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Action  for  taking  exempt  property. 

Cited  in  Dow  v.  Smith,  7  Vt.  466,  29  A.  D.  202,  holding  trespass,  proper  form 
of  action  for  taking  property  exempt  from  execution, 
lilabillty  for  levy  on  exempt  property. 

Cited  in  reference  note  in  36  A.  8.  R.  650,  on  exemplary  damages  for  levy- 
ing on  exempt  property. 

21  AM.  DEC.  554,  SKINNER  t.  OONANT,  2  VT.  45S. 
Promise  to  answer  for  debt  of  another. 

Cited  in  Walker  v.  Richards,  41  N.  H.  388,  holding  oral  promise  to  see  an- 
other paid  for  furnishing  goods  to  third  person  within  statute  of  fraud;  Wag- 
ner V.  Hallack,  3  Colo.  176,  holding  oral  promise  **we  will  see  goods  paid  for" 
collateral  undertaking  and  within  statute  of  frauds. 

Cited  in  reference  notes  in  36  A.  D.  331,  on  promise  to  answer  for  debt  of 
another;  46  A.  D.  114,  on  parol  undertaking  to  answer  for  default  of  another; 
23  A.  D.  155,  on  parol  promise  to  pay  debt  of  another;  26  A.  D.  249,  as  to 
when  promise  to  answer  for  debt  of  another  must  be  in  writing;  64  A.  S.  R. 
365,  on  guaranty  or  collateral  undertaking  within  statute  of  frauds. 

Cited  in  notes  in  95  A.  D.  264,  on  necessity  that  collateral  promises  be  in 
writing;  42  A.  S.  R.  194,  on  promise  to  see  another  paid  as  within  statute  of 
frauds;    16  L.R.A.(N.S.)    217,  on  contemporary  promise  to  see  seller  paid  as 
promise  to  answer  for  default  of  another  within  the  statute  of  frauds. 
Wbat  provable  by  books  of  account. 

Cited  in  note  in  52  L.R.A.  716,  on  proof  of  work  done  under  special  contract 
by  books  of  account. 

21  AM.  DEC.  557,  BODGE  v.  PARSONS,  2  VT.  456. 
Admissibility  of  ancient  records. 

Cited  in  Hutchinson  v.  Pratt,  11  Vt.  402,  holding  record  of  vote  of  village 
made  by  secretary  pro  tenu,  and  placed  on  village  records,  under  supervision  of 
village  clerk,  legal  evidence  of  such  vote;  Northfield  v.  Plymoimth,  20  Vt.  582, 
holding  certified  copy  of  town  record,  unsigned  by  clerk  at  time  but  proved  to 
be  his  handwriting,  made  many  years  before,  admissible  in  proof  of  fact  therein 
recited. 

Distinguished  in  Isaacs  v.  Shattuck,  12  Vt.  668,  holding  record  not  in  hand- 
writing of  recording  officer,  of  recent  date,   and  not  authenticated  by  proper 
officer,  inadmissible. 
Ancient  deeds  as  evidence  of  title. 

Cited  in  Williams  v.  Bass,  22  Vt.  352,  holding  office  copy  of  ancient  deed, 
without  appearance  of  being  sealed  by  grantor,  and  no  proof  of  possession  there- 
under, inadmissible. 

21  AM.  DEO.  560,  STATE  ▼.  WIIjKINSON,  2  VT.  480. 
How  dedication  of  land  for  public  nse  effected. 

Cited  in  Abbott  v.  Mills,  3  Vt.  521,  23  A.  D.  222,  holding  dedication  need  not 
be  by  deed,  but  may  be  effected  by  unequivocal  act  showing  such  intention ;  Abbott 
V.  Mills,  3  Vt.  621,  23  A.  D.  222,  holding  enjoyment  of  public  highway,  square, 
or  common  for  period  of  less  than  fifteen  years,  may  afford  conclusive  evidence  of 
right  so  to  do ;  Gardiner  v.  Tisdale,  2  Wis.  163,  60  A.  D.  407,  holding  public  land- 
ing on  bank  of  river  may  be  dedicated  by  owner,  whereby  public  may  acquire  ease- 
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ment;  Carter  y.  Portland,  4  Or.  339,  holding  dedication  of  public  square* 
and  parks  may  be  established  in  same  manner  as  that  of  streets;  Wiggins  ▼.  Tall- 
madge,  11  Barb.  467,  holding  user  or  acts  and  declarations  sufficient  if  an  intent 
to  dedicate  be  ascertained;  Mahon  ▼.  Luzerne  County,  197  Pa.  1,  46  Atl.  894,  9 
Kulp,  463,  on  giving  land  or  easement  therein  for  use  of  public,  as  constituting 
dedication. 

Cited  in  reference  notes  in  33  A.  D.  714,  on  establishment  of  street  or  way  by 
dedication  or  tminterrupted  use;  26  A.  D.  102,  on  mode  of  establishing  dedication 
of  land  for  public  square,  common,  or  street. 

Cited  in  notes  in  6  L.R.A.  269,  on  dedication  of  land  to  public  use;  67  A.  S.  R. 
761,  on  time  of  user  as  evidence  of  dedication  of  highway;  27  A.  D.  661,  on 
purposes  for  which  dedication  to  public  use  may  be  made. 
Title  by  prescription  by  use  and  oocupatlon. 

Cited  in  Stein  v.  Burden,  24  Ala.  130,  60  A.  D.  463,  holding  presumptive  title 
raised  by  exclusive  and  uninterrupted  enjoyment  of  water  for  period  prescribed 
by  statute  of  limitations ;  Wood  v.  Hurd,  34  N.  J.  L.  87,  holding  in  absence  of  acts 
showing  intention  to  dedicate,  user  by  public  to  raise  presumption  must  be  for 
twenty  years. 

Cited  in  reference  note  in  23  A.  D.  209,  on  private  land  set  apart  for  public 
use  becoming  highway  by  use. 

Cited  in  note  in  23  A.  D.  669,  on  establishment  of  highway  by  long  use. 

Limited  in  Macon  v.  Franklin,  12  Ga.  239,  holding  use  necessary  to  imply 
grant  should  be  for  such  time  that  private  rights  and  public  accommodation 
would  suffer  by  interruption  of  enjoyment;  Post  v.  Pearsall,  22  Wend.  426  (af- 
firming 20  Wend.  HI), holding  public  cannot, against  will  of  owner, acquire  right 
by  prescription  to  use  and  occupation  of  land  adjoining  navigable  river  for  public 
landing  and  place  of  deposit. 
Rights  in  land  dedicated  to  public  use. 

Cited  in  Methodist  Episcopal  Church  v.  Hoboken,  33  N.  J.  L.  13,  97  A.  D.  696, 
holding  owners  of  land,  after  its  dedication  to  public  use,  cannot  authorize  a 
private  use  thereof;  Fisher  v.  Beard,  32  Iowa,  346,  holding  purchasers  of  property 
adjacent  to  property  dedicated  to  public,  acquires  rights  which  cannot  be  devested 
by  owner. 
Rights  in  public  common. 

Cited  in  Pomeroy  v.  Mills,  3  Vt.  279,  23  A.  D.  207,  holding  land  set  apart  by 
owner  as  a  common  and  used  by  public  for  period  of  forty  years,  becomes  public 
highway,  in  which  public  has  easement  but  not  right  to  grant  exclusive  possession; 
Macon  v.  Franklin,  12  Qa.  239,  holding  public  common  is  subject  to  dedication  to 
public  use  which  is  irrevocable. 

Distinguished  in  Beach  v.  Haynes,  12  Vt.  16,  holding  town  may  take  title  to  land 
for  purpose  of  public  common,  and  will  hold  in  fee,  although  deed  states  it  is  for 
purpose  of  public  common,  if  such  is  intention  of  parties. 
What  is  a  public  highway. 

Cited  in  Skinner  v.  Weathersfield,  78  Vt.  410,  63  Atl.  142,  holding  particular 
description  of  public  road  as  a  ''highway,"  sufficient  within  statute  requiring 
notice  of  defect  in  bridge  on  "public  highway;''  Mobile  &  O.  R.  Co.  v.  Davis,  130 
111.  146,  22  N.  E.  860  (reversing  on  other  grounds  31  111.  App.  490),  holding 
street  of  incorporated  town,  a  ''public  highway''  within  meaning  of  statute  re- 
quiring ringing  of  bell  oh  locomotive  before  crossing  any  public  highway;  Cleve- 
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land,  C.  C.  &  St.  L.  R,  Co.  v.  Baker,  106  111.  App.  600,  holding  "public  highway" 
as  used  in  statute,  included  much-traveled  road  in  general  use  by  public. 

Cited  in  note  in  26  L.  ed.  U.  S.  1099,  on  what  constitutes  a  public  highway  or 
street. 
Exclusiveness  of  statutory  remedy. 

Cited  in  reference  note  in  63  A.  D.  113,  on  statutory  remedy  as  cumulative 
where  remedy  existed  before  at  common  law. 
Indictable  nuisance. 

Cited  in  State  v.  Atkinson,  24  Vt.  448,  holding  obstruction  to  use  of  public 
common  creates  nuisance,  against  which  indictment  will  lie. 

Cited  in  reference  notes  in  26  A.  D.  102,  on  remedies  for  public  nuisances;  68 
A.  S.  R.  187,  on  nuisance  as  misdemeanor  also;  4  LJIJL.  298,  on  obstruction  of 
highway,  as  misdemeanor. 
Statutory  penalty  for  act  oonatltating  common-law  crime. 

Distinguished  in  Com.  v.  Rowe,  112  Ky.  482,  66  8.  W.  29,  holding  under  stat- 
ute requiring  common-law  offense  to  be  punished  according  to  mode  prescribed  by 
statute,  an  indictment  charging  common-law  offense  embraced  in  statutory  of- 
fense, calls  for  statutory  punishment;  State  v.  Smith,  64  Vt.  403,  holding  under 
statute  providing  for  payment  of  penalty  for  obstructing  public  highway,  where 
such  obstruction  does  not  amount  to  a  nuisance,  indictment  would  not  Ue. 
Civil  remedy  for  criminal  tort. 

Cited  in  Ormsby  v.  Oilman,  24  Vt.  437,  on  right  to  proceed  in  civil  action  when 
remedy  is  given  by  statute  by  imposition  of  fine. 
Province  of  Jury  in  criminal  cases. 

Cited  in  State  v.  Croteau,  23  Vt.  14,  64  A.  D.  90,  holding  jury,  judge  of  law 
as  well  as  facts;  Sparf  v.  United  States,  156  U.  S.  61,  39  L.  ed.  343,  16  Sup.  Ct. 
Rep.  273  (dissenting  opinion),  on  same  point;  Com.  v.  Anthes,  6  Gray,  186  (dis- 
senting opinion),  on  constitutionality  of  statute  giving  jury  right  to  decide 
questions  of  law  in  criminal  cases. 

Overruled  in  effect  in  State  v.  Burpee,  66  Vt.  1,  36  A.  S.  R,  776,  19  L.R.A.  146, 
26  Atl.  964,  holding  jury  not  judge  of  law  in  6riminal  cases. 

21  AM.  DEC.  566,  CARPENTER  v.  GOOKIN,  2  VT.  495. 

Review  of  discretionary  action. 

Cited  in  reference  note  in  66  A.  6.  R.  22,  on  review  on  appeal  of  discretionary 
action. 
Discretion  as  to  amendments. 

Cited  in  Pond  v.  Campbell,  66  Vt.  674,  holding  allowance  by  court  of  amend- 
ment by  sheriff  of  return  on  attachment  proper  as  within  discretion  of  court. 
Amendments  to  pleading. 

Cited  in  Peck  v.  Smith,  3  Vt.  266,  holding  amendment  to  recognizance  on  writ, 
allowing  insertion  of  name  of  person  recognized  and  amount  of  bond  in  accordance 
with  statute,  not  in  discretion  of  court  and  reversible  error. 

Cited  in  reference  notes  in  84  A.  D.  106,  on  amendments;  36  A.  D.  736,  on 
amoidment  of  pleadings. 
—  Changing  form  of  action. 

Cited  in  Coggswell  v.  Baldwin,  16  Vt.  404,  40  A.  D.  686,  holding  amendment 
changing  name  of  action  but  not  the  form,  admissible;  Thomas  v.  United  States, 
16  Ct,  CI.  336  (dissentiiig  opinion),  on  allowance  of  amendment  which  changes 
cause  of  action. 
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—  Changing:  or  adding  cause  of  action. 

Cited  in  EmerBon  y.  Wilson,  11  Vt.  367,  34  A.  D.  695,  holding  amendment 
changing  parties  which  has  effect  of  introducing  new  cause  of  action,  improper; 
Busklin  v.  Ward,  7  Vt.  196,  holding  omission  of  words  **or  bearer"  in  new  declara- 
tion on  appeal  from  lower  court  in  suit  on  note,  allowable;  Bowman  v.  Stowell, 
21  Vt.  309,  holding  description  of  capacity  in  which  note  was  held,  on  appeal  to 
higher  court,  admissible;  Montgomery  v.  Maynard,  33  Vt.  450,  holding  amend* 
ment  making  pleading  conformable  with  proof  adduced,  admissible:  Dewey  t. 
Nicholas,  44  Vt.  24,  holding  allowance  of  new  cause  of  action  contained  in  new 
declaration  under  rule  of  court  allowing  new  declaration,  reversible  error;  Green 
V.  Starr,  62  Vt.  426,  holding  in  debt  on  common  counts,  special  count  declaring  on 
judgment,  inadmissible;  McDermid  v.  Tinkham,  63  Vt.  616,  holding  in  debt  on 
judgment,  amendment  to  plead  debt  on  promissory  note  could  not  be  granted; 
Brodek  v.  Hirschfield,  67  Vt.  12,  holding  in  declaration  on  count  for  goods  sold, 
amendment  adding  count  on  contract  of  guaranty,  improper. 

Cited  in  reference  notes  in  79  A.  D.  482,  on  allowance  of  amendments  changing 
cause  of  action ;  39  A.  D.  68,  on  amendments  varying  cause  or  form  of  action. 

Cited  in  notes  in  34  A.  D.  169,  on  how  far  amendments  varying  or  altering 
cause  of  actions  are  allowable;  61  A.  S.  R.  414,  on  inadmissibility  of  amendments 
to  pleadings  because  changing  cause  of  action. 

Distinguished  in  Lippett  v.  Kelley,  46  Vf.  616,  holding  under  statute,  amend- 
ment averring  damages  while  in  wrongful  possession  in  suit  for  ejectment,  ad- 
missible. 

21  AM.  DEC.  568,  BATES  T.  STABR,  2  VT.  586. 

Part  payment  as  consideration  for  promise  to  remit  balance. 

Cited  in  Barron  v.  Vandvert,  13  Ala.  232,  holding  payment  of  part  of  note  not 
sufficient  consideration  for  promise  to  remit  balance. 

Cited  in  note  in  34  L.R.A.  41,  on  performance  of  existing  contract  obligation  in 
reliance  on  new  promise  as  sufficient  consideration  therefor. 
Interest  on  unsettled  account. 

Cited  in  Yearteau  v.  Bacon,  66  Vt.  616,  27  Atl.  198,  holding  in  open  account 
where  payments  are  in  monthly  instalment,  in  absence  of  agreement  to  contrary, 
annual  rests  are  allowed,  and  interest  computed  from  each  annual  rest;  Langdon 
V.  Castleton,  30  Vt.  286,  holding  same  on  ordinary  running  accounts,  not  con- 
trolled by  special  contract  or  circumstances ;  Raymond  v.  Ishams,  8  Vt.  258,  hold- 
ing interest  not  allowable  on  mutual  accounts,  there  being  no  stipulated  period  of 
credit  and  balance  continually  varying. 

Cited  in  note  in  14  £.  R.  C.  662,  on  right  to  collect  interest. 

21  AM.  DEC.  571,  BEEMAN  t.  BUCK,  8  VT.  58. 
Scienter  as  element  in  action  for  false  warranty. 

Cited  in  Pinney  v.  Andrus,  41  Vt.  631,  holding  in  case  for  false  warranty, 
scienter  need  not  be  averred;  Gk)odenough  v.  Snow,  27  Vt.  720,  holding  in,  ease 
for  false  warranty^  with  averment  of  scienieTf  party  may  on  failure  of  proof  of 
warranty,  recover  for  deceit  on  proof  of  scienter. 

Cited  in  reference  notes  in  62  A.  D.  343,  on  necessity  of  scienter  as  to  unsound- 
ness in  case  of  express  warranty;  34  A.  D.  692,  on  necessity  of  proving  scienter 
in  case  of  warranty  of  soundness. 
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Ditapprored  in  Bedell  v.  Stevens,  28  N.  H.  118,  holding  in  case  for  breach  of 
warranty,  Moienter  should  be  averred. 
Actionable  deceit  In  sale  of  goods. 

Cited  in  Eddy  v.  Sprague,  10  Vt.  216,  holding  in  declaration  for  false  warranty, 
plaintiff  may  sustain  his  action  by  proof  of  express  warranty  or  fraud;  Edson 
▼.  Traak,  22  Vt.  18,  holding  breach  of  warranty  actionable  in  absence  of  actual 
fraud. 

Cited  in  reference  note  in  34  A.  D.  58,  on  nonliability  of  vendor  of  personalty 
for  defects  in  quality. 
Form  of  action  on  breach  of  warranty. 

Cited  in  Carter  v.  Glass,  44  Mich.  154,  38  A.  R.  240,  6  N.  W.  200,  holding  on 
exchange  of  goods,  party  may  sue  in  tort  for  deceit  and  set  out  breach  of  war- 
ranty as  means  of  injury;  West  v.  Emery,  17  Vt.  683,  44  A.  D.  356,  holding  in 
breach  of  warranty,  on  sale  of  goods,  plaintiff  may  sue  in  contract  or  in  tort; 
Joy  V.  Hill,  36  Vt.  333,  on  action  on  case  for  false  warranty  as  sounding  in  tort. 

What  constitutes  a  warranty. 

Cited  in  Morrill  v.  Wallace,  9  N.  H.  Ill,  holding  any  assertion  respecting  kind, 
quality,  or  condition  of  article  sold,  made  with  intention  of  being  relied  on  as  a 
fact,  is  warranty  regardless  of  form  of  words;  Enger  v.  Dawley,  62  Vt.  164,  19 
Atl.  478,  holding  representations  in  catalogue  not  warranties  unless  so  intended 
and  understood  by  vendor  and  vendee;  Bond  v.  Clark,  36  Vt.  577,  holding  simple 
oral  affirmation  not  a  warranty,  unless  made  with  that  intention  and  be  so  under- 
stood by  parties;  Foster  v.  Caldwell,  18  Vt.  176,  holding  it  for  jury  to  determine 
sense  in  which  affirmation  was  intended. 

Cited  in  reference  notes  in  16  A.  S.  R.  758,  on  express  warranties  on  sale  of 
personalty;  34  A.  D.  110,  on  what  affirmations  amount  to  a  warranty;  58  A.  D. 
152,  on  warranty  constituted  by  express  affirmation  of  fact;  73  A.  D.  181,  on 
necessity  of  particular  form  of  words  to  constitute  warranty;  11  A.  S.  R.  879, 
on  sufficiency  of  words  to  constitute  warranty  in  contract  of  sale. 

Distinguished  in  Wason  v.  Rowe,  16  Vt.  526,  holding  where  contract  is  in 
writing,  representations  and  assertions  made  previous  to  its  execution,  inadmis- 
sible to  show  intentions  of  parties. 

21  AM.  DEC.  678,  WOODFORD  ▼.  DORWIN,  8  VT.  82. 
Completion  of  note  by  dellTery. 

Cited  in  Wells  F.  ft  Co.  v.  Vansickle,  64  Fed.  944,  holding  promissory  note  not 
complete  until  delivery;  Johnson  v.  Franklin  Bank,  173  Mo.  171,  73  S.  W.  191, 
holding  note  overdue  by  its  terms  at  time  of  delivery  is  operative  as  demand  note. 

Cited  in  reference  notes  in  83  A.  D.  248,  on  time  notes  take  effect;  16  A.  S.  R. 
323,  on  delivery  of  negotiable  instruments;  46  A.  D.  292,  on  delivery  essential  to 
pass  title  to  note. 

Cited  in  notes  in  6  L.R.A.  470,  on  necessity  for  delivery  to  validity  of  note; 
65  A.  S.  R.  47,  on  place  of  contract  of  guaranty. 

—  Presumption  as  to  delivery. 

Cited  in  Purviance  v.  Jones,  120  Ind.  162,  16  A.  S.  R.  319,  21  N.  E.  1099,  hold- 
ing finding  of  note  in  possession  of  intestate  maker,  and  his  declaration  of  having 
signed  and  left  it  with  bank  for  benefit  of  payee,  not  sufficient  to  warrant  con- 
clusion of  delivery. 

—  Sufficiency  of  delivery. 

Cited  in  Tucker  v.  Bradley,  88  Vt.  324,  holding  where  partner  is  trustee  and 


Digitized  by 


Google 


21  AM.  DEC]  NOTES  ON  AMERICAN  DECISIONS.  1088 

loans  trust  funds  to  his  firm,  delivery  by  firm  of  note  and  mortgage  to  him  there- 
for sufficient. 
Validity  of  contracts  of  partner  after  diaaolntioii  of  firm. 

Cited  in  reference  note  in  26  A.  D.  433,  on  power  of  partner  after  dissolntioB. 
Cited  in  note  in  40  A.  S.  R.  665,  on  rights  and  liabilities  by  virtue  of  new  con- 
tract executed  by  partner  after  dissolution. 

—  Notes. 

Cited  in  Waters  v.  Harris,  28  Jones  &  S.  192,  17  N.  Y.  Supp.  370,  28  Abb.  N. 

C.  89,  holding  on  dissolution  of  firm,  one  partner  cannot  bind  other  by  new  obli- 
gation, even  though  to  close  up  past  transaction ;  Woodson  v.  Wood,  84  Va.  478,  5 
S.  E.  277,  holding  negotiation  by  one  partner,  by  indorsement  of  firm  name,  of 
note  made  to  firm  after  dissolution,  will  not,  in  absence  of  authority  so  to  do, 
bind  other  partner,  although  notice  of  dissolution  contains  authority  to  either 
party  to  use  name  of  firm  in  liquidation. 

21  AM.  DEC.  576,  BUCK  v.  KENT,  8  VT.  99. 
Action  for  conversion  of  negotiable  paper. 

Cited  in  Tilden  v.  Brown,  14  Vt.  164,  holding  owner  of  draft,  although  it  is 
not  made  payable  to  him  or  been  negotiated  to  him,  may  maintain  trover  against 
one  who  has  converted  it  to  his  own  use;  Crews  v.  Gameau,  14  Mo.  App.  505. 
holding  drawer  of  check  may  maintain  action  against  bailee  for  its  conversion. 

Cited  in  reference  note  in  73  A.  D.  106,  on  trover  for  note,  writ  of  execution,  or 
judgment. 

Cited  in  note  in  24  A.  S.  R.  819,  on  what  personalty  may  be  subject  of  con- 
version. 

—  Wrongful  negotiation  as  conversion. 

Cited  in  Decker  v.  Mathews,  12  N.  T.  313,  holding  maker  can  maintain  trover, 
against  one  who  before  note  has  legal  inception,  wrongfully  negotiates  it  to  bona 
fide  purchaser  for  value;  Comstock  v.  Hier,  73  N.  Y.  269,  29  A.  R.  142,  holding 
accommodation  indorser,  who  indorses  for  particular  purpose,  can  maintain  trover 
against  one  who  obtains  note  in  violation  of  that  purpose,  without  consideration 
as  collateral  security  and  who  indorses  to  bona  fide  holder;  Boycr  v.  Fenn,  19  Misc. 
128,  43  N.  Y.  Supp.  533,  holding  maker  may  maintain  action  for  deceit  and 
conversion  against  payee  who  has  negotiated  note  procured  by  fraud. 

Cited  in  notes  in  27  L.R.A.  619,  on  liability  for  transferring  negotiable  note  to 
bona  fide  holder  so  as  to  cut  off  defenses ;  27  L.R.A.  521,  on  form  of  action  against 
one  transferring  negotiable  note  to  bona  fide  holder  so  as  to  cut  off  defenses. 
Measure  of  damage  for  conversion  of  negotiable  paper. 

Cited  in  Memphis  v.  Brown,  1  Flipp,  188,  Fed.  Cas.  No.  9,416,  on  measure  of 
damage  for  conversion  of  note  of  private  person. 
Action  for  recovery  of  paid  note. 

Cited  in  Pierce  v.  Qilson,  9  Vt.  216,  holding  maker  may  maintain  trover  for  note 
in  hands  of  holder  who  refuses  to  deliver  it;  Savery  v.  Hays,  20  Iowa,  26,  89  A 

D.  611,  holding  maker  may  maintain  replevin  to  obtain  paid  note;  Stone  v.  Clough. 
41  N.  H.  290;  Otisfield  v.  Mayberry,  63  Me.  197, — ^holding  maker  may  maintain 
trover  against  payee  for  wrongfully  withholding  note  or  for  its  conversion  if 
negotiated  further. 
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21  AM.  DEC.  579,  SPOON£R  ▼.  FUSTCHER,  S  VT.  ISS. 
VThat  property  is  exempt. 

Cited  in  note  in  25  A.  R.  66,  as  to  what  articles  are  exempt  from  execution. 
**Tools"  ^nerally. 

Cited  in  Allen  v.  Thompson,  45  Vt.  472,  holding  barber's  chair  and  foot  rest, 
used  by  him  in  his  business,  within  statute;  White  v.  Capron,  52  Vt.  634,  holding 
same  as  to  grindstone  used  in  ordinary  manner  on  farm. 

Cited  in  reference  notes  in  39  A.  D.  363,  on  exemption  of  tools  from  execution ; 
92  A.  D.  767,  on  what  are  tools  and  implements  of  trade  within  meaning  of 
exemption  laws. 
—  Printing  presses  and  accessories. 

Cited  in  Frantz  ▼.  Dobson,  64  Miss.  631,  60  A.  R.  68,  2  So.  75,  holding  print- 
ing press  owned  by  practical  printer,  editor,  and  publisher  of  paper,  not  a  tool. 

Cited  in  reference  note  in  123  A.  S.  R.  148,  on  exemption  of  apparatus  for 
printing. 

Distinguished  in  Bliss  v.  Vedder,  34  Kan.  57,  55  A.  R.  237,  7  Pac.  599,  hold- 
ing printing  press  and  materials  used  by  one  not  practical  printer  in  printing  a 
paper,  while  not  the  only,  the  principal  support  of  owner,  within  statute  exempt- 
ing "tools  and  implements;"  Green  v.  Raymond,  58  Tex.  80,  44  A.  R.  601,  holding 
printing  press,  types,  and  cases  of  one  not  practical  printer  in  his  trade,  within 
statute  exempting  "tools  and  apparatus  of  trade  or  profession.'* 
Action  to  recover  exempt  property. 

Cited  in  Dow  v.  Smith,  7  Vt.  465,  29  A.  D.  202,  holding  trespass  proper  action 
for  taking  exempt  property. 

21  AM.  DEC.  581,  MEAD  T.  ARMS,  S  VT.  148. 
Procedure  on  alteration  of  decree  in  chancery. 

Cited  in  Blair  v.  Ritchie,  73  Vt.  109,  50  Atl.  807;  Finlayson  v.  Lipscomb,  15 
Fla.  558, — holding  relief  against  decree  on  ground  of  newly  discovered  evidence  is 
by  supplemental  bill  in  nature  of  bill  of  review ;  Lilly  ▼.  Shaw,  69  111.  72,  holding 
decree  in  chancery  cannot  be  amended  on  motion  but  by  bill  of  review. 

Cited  in  reference  note  in  60  A.  D.  107,  on  mode  of  obtaining  relief  against  de 
eree  on  ground  of  newly  discovered  matter. 
Grounds  for  rehearing. 

Cited  in  reference  note  in  44  A.  S.  R.  716,  on  rehearing  for  new  evidence. 

21  AM.  DEC.  585,  OLCOTT  t.  SCAIiES,  S  VT.  17S. 
Revival  of  barred  debt  —  By  promise  or  aclsnowledgment. 

Cited  in  reference  notes  in  25  A.  D.  45;  28  A.  D.  467, — on  acknowledgment  to 
remove  bar  of  limitations;  30  A.  D.  348,  on  new  promise  or  acknowledgment  to 
revive  debt;  30  A.  D.  117;  33  A.  D.  249, — on  acknowledgment  taking  debt  out  of 
statute  of  limitations;  41  A.  D.  532;  46  A.  D.  165,— on  revival  of  debt  barred  by 
statute  of  limitations  by  promise  of  payment;  58  A.  D.  155,  as  to  when  acknowl- 
edgment is  sufficient  to  remove  bar  of  statute  on  limitations. 

Cited  in  notes  in  102  A.  S.  R.  769,  on  what  constitutes  an  express  or  implied 
promise  to  pay  which  will  suspend  running  or  remove  bar  of  limitations ;  16  E.  R. 
C.  177,  on  sufficiency  of  acknowledgment  to  postpone  running  of  statute  of  limi- 
tations. 

Am.  Dec.  Vol.  III.— 69. 
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«  By  part  payment. 

Cited  in  Hayes  ▼.  Morse,  8  Vt.  316,  holding  part  payment  of  debt  without  quali- 
fication, sufficient  to  remove  bar  of  statute. 

ai  AM.  DEC.  588,  BURDICT  ▼.  MURRAY,  S  VT.  SOS. 
Action  by  special  owner  of  goods. 

Cited  in  reference  notes  in  61  A.  D.  646,  on  possession  alone  sufficient  for  main- 
tenance of  trespass  quare  clauaum  f regit;  36  A.  D.  511,  on  sufficiency  of  pos- 
session alone  to  maintain  trespass  against  wrongdoer;  38  A.  D.  646,  on  what  pot- 
session  is  necessary  to  authorize  maintenance  of  trespass;  25  A.  D.  548,  on  suf- 
ficiency of  constructive  possession  of  absolute  owner  to  sustain  trespass;  73  A.  IX 
306,  on  right  of  bailee  or  bailor  to  maintain  trespass. 

Cited  in  note  in  18  A.  D.  550,  on  action  of  trespass  by  bailee. 

—  Againfit  general  owner. 

Cited  in  Clark  ▼.  Clement,  75  Vt.  417,  56  Atl.  94,  holding  where  vendor  on  con- 
ditional sale  converts  property  before  full  payment  made  by  vendee,  latter  can  only 
recover  value  of  his  interest  at  time  of  conversion;  White  v.  Allen,  133  Mass.  423, 
holding  one  who  has  special  property  in  thing,  can  recover  from  owner  who  has  ap- 
propriated it,  value  of  his  special  interest. 
Essentials  to  lien. 

Cited  in  notes  in  37  A.  D.  523,  on  possession  as  essential  to  claim  of  lien  for 
services;  16  £.  R.  C.  130,  on  loss  of  lien  when  inconsistent  with  dealings  of  par- 
ties. 
Rights  and  liabilities  of  bailee  for  hire. 

Cited  in  Curtis  v.  Jones,  How.  App.  Cas.  137 ;  Morgan  v.  Congdon,  4  N.  Y.  552, — 
holding  bailee  for  hire  has  lien  on  property  whose  value  has  been  increased  by 
his  services,  unless  time  or  mode  of  payment  is  fixed;  Bergman  v.  Cray,  79  Vt.  262» 
64  Atl.  1106,  holding  one  who  at  request  of  mortgagor,  repairs  mortgaged  chattel, 
has  lien  thereon  as  against  mortgagor;  National  Surety  Co.  v.  United  States,  63 
C.  C.  A.  512,  129  Fed.  70,  holding  bailee  for  hire  may  maintain  trespass  or  trover 
against  wrongdoer  for  disturbance  of  his  possession;  Saul  v.  Kruger,  0  How.  Pr. 
569,  holding  interest  of  bailee  subject  to  sale  on  execution. 

21  AM.  DEC.  589,  BIGEIiOW  ▼.  KINNEY,  8  VT.  858. 
Entire  disaffirmance  of  entire  contract  by  infant. 

Cited  in  Chandler  v.  Sinmions,  97  Mass.  508,  93  A.  D.  117;  MacGreal  v. 
Taylor,  167  U.  S.  688,  42  L.  ed.  326,  17  Sup.  Ct.  Rep.  961,— holding  infant  can- 
not affirm  as  to  part  and  disaffirm  as  to  remainder;  Henry  ▼.  Root,  33  N.  T. 
526,  holding  infant  cannot  on  arriving  at  full  age  retain  property  purchased  and 
avoid  payment  of  price;  Carpenter  v.  Carpenter,  45  Ind.  142,  holding  on  ex- 
change of  personalty,  infant  on  disaffirming  must  return  property,  but  need  not 
make  tender  before  suing  for  property  given  by  him  in  exchange;  Morrill  v. 
Aden,  19  Vt.  505,  holding  on  contract  of  sale,  infant  cannot  on  suit  for  pur- 
chase price  plead  infancy  to  false  warranty  of  thing  sold. 

Cited  in  note  in  18  A.  8.  R.  660,  on  disaffirmance  by  infant  of  part  of  trans- 
action. 

—  Conveyances  with  mortgage  for  price. 

Cited  in  Ready  v.  Pinkham,  181  Mass.  351,  63  N.  E.  887;  Richardson  v.  Bo- 
right,  9  Vt.  368 ;  Young  v.  McKee,  13  Mich.  552, — holding  where  deed  and  mort- 
gage  form   one   transaction,   infant  grantee  cannot   affirm   deed   and   disaffirm 
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mortgage;  Heath  ▼.  Weet,  28  N.  H.  101,  applying  same  mle  to  personal  prop- 
erty; Newbegin  y.  Langley,  39  Me.  200,  63  A.  D.  612,  holding  deed  and  mort- 
gage bock,  although  of  different  dates,  constitute  but  one  transaction  and  must 
be  affirmed  or  avoided  in  whole  and  not  in  part. 

Cited  in  note  in  62  A.  D.  738,  on  right  of  infant  to  avoid  mortgage  while 
affirming  deed. 
Restoring  benefit  on  disaffirmance  by  infant. 

Cited  in  notes  in  26  LJI.A.  178,  on  necessity  of  infant  paying  purchase  money 
if  property  remains  in  his  possession;  62  A.  D.  736,  as  to  whether  infant  who 
disaffirms  contract  executed  on  part  of  his  adult  contractee  must  restore  consid- 
eration. 
Time  for  disaffirmance  by  infant. 

Cited  in  Richardson  v.  Boright,  9  Vt.  368;  Goodnow  v.  Empire  Lumber  Co. 
31  Minn.  468,  47  A.  R.  798,  18  N.  W.  283, — ^holding  minor  must  within  reasonable 
time  after  arriving  at  full  age  disaffirm  his  deed  or  be  barred  of  right  so  to 
do;  Sims  v.  Bardoner,  86  Ind.  87,  44  A.  R.  263,  holding  disaffirmance,  thirty- 
three  years  after  reaching  majority,  of  deed  made  by  woman  during  infancy 
and  coverture,  within  reasonable  time;  Weeks  v.  Wilkins,  134  N.  C.  616,  47  S. 
E.  24,  holding  three  years  after  majority  a  reasonable  time;  Baker  v.  Kennett, 
64  Mo.  82,  holding  attempt  to  disaffirm  contract  of  purchase  by  infant  just 
before  arriving  at  age,  and  repeated  by  him  a  few  days  after  that  event,  with 
offer  of  settlement,  followed  by  abandonment  of  premises,  disaffirmance  within 
reasonable  time;  Irvine  v.  Irvine,  6  Minn.  61,  Gil.  44,  holding  contract  of  in- 
fant cannot  be  disaffirmed  until  his  arrival  at  full  age. 

Cited  in  note  in  18  A.  S.  R.  676,  678,  on  disaffirmance  of  deeds  within  rea- 
sonable time  after  reaching  majority. 
What  constitutes  ratification  or  affirmance. 

Cited  in  Hatch  v.  Hatch,  60  Vt.  160,  13  Atl.  791,  holding  acts  and  declarations 
freely  and  knowingly  performed  and  showing  recognition  of  and  intention  to  be 
bound  by  executory  contract  made  during  infancy,  constitute  ratification. 

Cited  in  reference  notes  in  23  A.  D.  629 ;  26  A.  D.  264 ;  36  A.  D.  298, — on  rati- 
fication of  contract  by  infant;   23  A.  D.  361,  on  ratification  of  infant's  con- 
tract by  slight  circumstances  showing  assent  after  majority;    64  A.   D.   763, 
on  inferring  ratification  of  infants'  contracts  from  acts  and  silence. 
Void  and  voidable  contracts  of  Infant. 

Cited  in  Doc  ex  dem.  Moore  v.  Abemathy,  7  Blackf.  442,  holding  deed  of  bar- 
gain and  sale  of  real  estate  executed  by  infant,  for  valuable  consideration,  void- 
able; Stokes  V.  Brown,  3  Pinney  (Wis.)  311,  4  Chand.  (Wis.)  39,  holding 
note  given  by  infant  voidable  and  not  void;  Person  v.  Chase,  37  Vt.  647,  88 
A.  D.  630,  holding  absolute  gift  of  personal  property  by  infant,  voidable. 

Cited  in  notes  in  18  A.  S.  R.  676,  on  infants'  contracts  as  void  or  voidable; 
18  A.  S.  R.  683,  on  validity  of  infant's  deed  of  conveyance. 
Kffect  of  avoidance  of  contract. 

Cited  in  Ladd  v.  Wiggin,  36  N.  H.  421,  69  A.  D.  661,  holding  on  avoidance 
af  contract,  parties  are  restored  to  pre-existing  rights;  Irish  v.  Clayes,  10  Vt. 
81,  holding  if  creditors  of  mortgagor  who  has  conveyed  to  mortgagee  avoid  the 
deed,  the  mortgagee  is  restored  to  his  rights  under  the  mortgage. 
Deed  and  mortgage  as  entire  transaction. 

Cited  in  Tittemore  v.  Vermont  Mut.  F.  Ins.  Co.  20  Vt.  646,  holding  where  deed 
is  made,  and  at  same  time  another  deed  is  given  back,  conditioned   that  if 
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graiitee  pays  certain  sum  second  deed  is  Toid,  the  two  deeds  form  but  one  traat- 
action. 

21  AM.  DEO.  594,  WAIiLER  T.  ARMISTBAD,  2  liEIGH,  11. 
Fraudulent  disposal  of  property  by  person  about  to  marry. 

Cited  in  Goflf  v.  Goff,  60  W.  Va.  9,  63  S.  E.  769,  9  A.  &  E.  Ann.  Cas.  1083, 
holding  deed  by  man  about  to  marry,  made  in  contemplation  of  marriage,  with- 
out knowledge  of  woman  and  with  intent  to  cut  off  her  rights,  void  as  to  her. 

Distinguished  in  Gregory  v.  Winston,  23  Gratt.  102,  holding  disposal  of  property 
by  woman  with  proper  motives,  before  any  declaration  of  intenticm  of  intended 
husband,  and  without  intent  to  deceive,  not  void  as  to  latter. 
Validity  of  voluntary  conveyances. 

Cited  in  reference  notes  in  28  A.  D.  672,  as  to  when  voluntary  convejrancet 
are  void;  26  A.  D.  386,  as  to  when  conveyance  from  father  to  son  is  fraudulent 
Dealings  between  parent  and  child  or  guardian  and  ward. 

Cited  in  reference  note  in  46  A.  D.  486,  as  to  when  guardian's  settlement 
with  ward  is  not  binding. 

Cited  in  note  in  89  A.  S.  R.  303,  on  dealings  by  guardian  with  ward  after 
termination  of  guardianship. 
—  Validity  of  release  to  parent  or  guardian. 

Cited  in  Pye  v.  Jenkins,  4  Cranch,  641,  Fed.  Cas.  No.  11,487,  holding  deed 
by  child  of  reversion  to  father  who  was  tenant  by  curtesy,  without  valuable 
consideration,  would  be  set  aside  by  equity;  Ferguson  v.  Lowery,  64  Ala.  610, 
26  A.  R.  718,  holding  release  executed  by  ward  soon  after  reaching  majority, 
considered  same  as  gift  or  conveyance  to  guardian,  and  presumptively  void. 

Cited  in  reference  note  in  29  A.  D.  89,  on  setting  aside  releases  from  ward  to 
guardian  made  at  or  before  time  of  settling  accounts. 
Gifts  between  persons  occupying  fiduciary  relations. 

Cited  in  note  in  16  L.R.A.(N.S.)  1096,  on  independent  advice  as  a  condition 
of  a  valid  gift  inter  vivos  between  parties  occupying  confidential  relations. 

21  AM.  DEO.  597,  KINNBT  v.  HARVET,  2  liEIGH,  70. 
Subrogation  of  personal  representative  paying  debt  of  estate. 

Cited  in  Roberts  v.  Bartlett,  26  Mo.  App.  611,  holding  right  of  subrogation 
exists  in  favor  of  administrator  who  in  good  faith  pays  claims  against  estate; 
Morgan  v.  Fisher,  82  Va.  417,  holding  executrix  who  from  own  funds  completes 
payment  for  land  purchased  by  testator  before  death,  entitled  to  be  subrogated 
to  lien  of  vendor;  Powell  v.  White,  11  Leigh,  309,  holding  surety  who  pays  bond 
after  death  of  principal  stands  as  specialty  creditor,  and  on  becoming  adminis- 
trator may  retain  assets  in  satisfaction  against  similar  creditors;  Gowing  v. 
Bland,  2  How.  (Miss.)  813,  holding  surety  of  administrator  who  pays  debt  of 
intestate  which  administrator  was  bound  to  pay,  is  entitled  to  same  lien  on 
estate  administrator  would  have  had  he  paid  debt. 

Cited  in  reference  note  in  64  A.  D.  657,  on  right  of  executor  or  administrator 
paying  debt  to  be  subrogated  to  rights  of  creditors. 

Cited  in  note  in  99  A.  S.  R.  493,  on  right  of  executors  and  administrators  to 
subrogation. 
iRighta  of  creditors  to  come  in  under  decree. 

Cited  in  Stephenson  v.  Tavemers,  9  Gratt.  398,  holding  under  decree  for 
account  of  outstanding  claims,  other  pending  suits  are  suspended,  and  creditors 
must  come  in  under  decree. 


Digitized  by 


Google 


1093  NOTES  ON  AMERICAN  DECISIONa  [589-601 

21  AM.  DEC.  599,  liEE  v.  STUART,  2  liEIGH,  76. 
Validity  of  marriage  settlement  by  or  on  infant  female. 

Cited  in  Wetmore  v.  Kissam,  3  Bosw.  321,  holding  marriage  settlement  will 
not  be  set  aside  during  coverture  because  of  infancy  of  wife  at  time  of  execu- 
tion; Temple  v.  Hawley,  1  Sandf.  Ch.  163,  holding  marriage  settlement  made  by 
infant  female  is  as  to  real  estate,  voidable. 

Cited  in  reference  note  in  52  A.  D.  96,  on  infancy  of  wife  at  time  of  mar- 
riage  settlement   as  ground   for  setting  it  aside. 

Distinguished  in  Temple  v.  Hawley,  1  Sandf.  Ch.  153,  holding  husband  not 
bound  by  marriage  settlement  voidable  on  part  of  wife,  and  by  mistake  not  in 
conformity  to  order  of  court  on  which  it  was  made. 
Rights  of  husband  over  settled  property. 

Cited  in  Wilson  v.  McCullough,  19  Pa.  77,  holding  husband  cannot  assume 
power  over  settled  estate,  inconsistent  with  settlement  agreement;  Smith  v. 
Smith,  107  Va.  112,  122  A.  S.  R.  831,  12  L.RA.(N.S.)  1184,  57  S.  E.  677,  on 
frustration  in  equity  of  attempt  by  husband  to  aid  wife  in  defeating  marriage 
settlement. 
Oonclasiveness  of  acoounts  of  administrator. 

Cited  in  Radford  v.  Fowlkes,  85  Va.  820,  8  S.  E.  817,  holding  where  admin- 
istrator in  answer  denies  bill  to  falsify  account,  in  absence  of  evidence  to  sus- 
tain allegations,  bill  will  be  dismissed. 
£qultable  aid  to  guardian. 

Cited  in  reference  note  in  22  A.  S.  R.  540,  on  equitable  aid  to  guardian  allowing 
his  claims  to  conflict  with  ward's. 

21  AM.  DEO.  601,  McKINNEY  t.  PINCKARD,  2  liEIGH,  149. 
Ground  for  equitable  relief. 

Cited  in  reference  note  in  59  A.  D.  615,  on  setting  aside  contract  for  im- 
becility or  weakness  of  mind. 
—  Inadequacy  of  consideration. 

Cited  in  Cleere  v.  Cleere,  82  Ala.  581,  60  A.  R.  760,  3  So.  107,  holding  equity 
will  grant  relief  where  there  is  gross  inadequacy  of  consideration,  coupled  with 
circumstances  of  undue  influence  or  advantage;  Cribbins  v.  Markwood,  13  Gratt. 
496,  67  A.  D.  775,  holding  in  absence  of  fraud  or  imposition  on  part  of  pur- 
chaser or  confldential  relation,  sale  by  one  just  arrived  at  full  age  of  rever- 
sionary interest  in  land  will  not  be  set  aside  for  mere  inadequacy  of  consider- 
ation. 

Cited  in  reference  notes  in  69  A.  D.  615,  on  setting  aside  contract  for  in- 
adequacy of  consideration;  67  A.  D.  787,  on  inadequate  consideration  as  ground 
for  rescission  oof  contract. 

Cited  in  note  in  15  A.  D.  573,  on  rescission  of  contract  for  gross  inadequacy 
of  consideration. 
Validity  of  sale  of  expectancy. 

Cited  in  notes  in  33  L.RA.  272,  on  rule  in  equity  as  to  validity  of  sale  of 
expectancy  by  prospective  heir;  66  A.  S.  R.  348,  on  setting  aside  in  equity, 
assignment  of  expectancies;  56  A.  S.  R.  364,  on  consideration,  burden  of  proof, 
and  terms  of  relief  as  to  assignment  of  expectancy. 


Digitized  by 


Google 


21  AM.  DEC]  NOTES  ON  AMERICAN  DECISIONS.  1094 

ai  AM.  DEO.  604,  KING  WIIililAM  JUSTICES  t.  MUNDAY,  2  IjEIGH, 

165. 
When  mandamns  lies. 

Cited  in  Mitchell  v.  Witt,  98  Va.  469,  36  S.  E.  528,  holding  mandamus  will 
not  lie  to  compel  court  to  hear  cause  over  which  it  has  no  jurisdiction;  Page 
V.  Clopton,  30  Gratt.  415,  holding  mandamus  will  lie  to  compel  trial  judge  to 
sign  bill  of  exceptions  which  complies  with  statutes;  State  ex  reL  Walker  v. 
Orphans'  Ct.  Judge,  15  Ala.  740,  holding  mandamus  will  not  lie  to  compel  in- 
ferior tribunal  to  do  that  which  by  law  it  cannot  do  without  it;  Richardson 
▼.  Farrar,  88  Va.  760,  15  S.  E.  117  (dissenting  opinion),  on  refusal  of  court  to 
grant  mandamus  to  control  and  direct  judicial  discretion. 

Cited  in  reference  note  in  63  A.  D.  197,  as  to  when  mandamus  lies. 

Cited  in  note  in  16  E.  R.  C.  783,  as  to  when  mandamus  is  available  remedy. 
—  Existence  of  other  remedy. 

Cited  in  Lowther  v.  Davis,  33  W.  Va.  132,  10  S.  E.  20,  holding  where  plain 
and  adequate  remedy  is  given  by  statute,  mandamus  will  not  lie  to  com- 
pel justice  of  peace  to  allow  appeal. 

Cited  in  reference  notes  in  52  A.  D.  490,  on  necessity  that  petitioner  for 
mandamus  show  clear  legal  right  and  no  other  specific  remedy;  47  A.  D.  107, 
on  showing  that  petitioner  has  no  other  legal  remedy  in  application  for  man- 
damus. 

Cited  in  notes  in  89  A.  D.  730,  on  need  that  no  other  adequate  remedy  exists 
to  warrant  mandamus;  98  A.  S.  R.  866,  on  what  remedy  sufficient  to  bar  issu- 
ance of  writ  of  mandamus. 

21  AM.  DEC.  606,  BOLLING  v.  STOKES,  2  LEIGH,  178. 
liocal  assessments  as  within  covenant  to  pay  taxes. 

Cited  in  Beals  v.  Providence  Rubber  Co.  11  R.  I.  381,  23  A.  R.  472,  holding 
assessments  for  benefits  accruing  from  street  improvements,  not  within  covenant 
to  pay  "taxes  of  every  name  and  kind." 

Cited  in  reference  note  in  34  A.  D.  210,  on  lessee's  duty  to  pay  assessment  for 
paving  street  under  agreement  to  pay  "taxes  and  other  public  dues.'' 

Cited  in  notes  in  51  A.  D.  305,  on  construction  and  effect  of  lessee's  covenant 
to  pay  taxes;  15  E.  R.  C.  714,  on  effect  of  covenant  to  pay  assessments  and  taxes. 

21  AM.  DEC.  608,  ORNDOFF  v.  TURMAN,  2  LEIGH,  200. 
Docking  of  estate  tail. 

Cited  in  Watts  v.  Cole,  2  Leigh,  653,  holding  in  1752,  estate  tail  could  not  be 
docked  by  fine  or  fine  and  recovery,  but  only  by  act  of  assembly  or  writ  ad 
quod  damnum. 

Cited  in  note  in  7  A.  S.  R.  431,  as  to  states  in  which  estates  tail  may  be 
created. 
Construction  of  statntes. 

Cited  in  reference  note  in  34  A.  D.  121,  on  construction  of  doubtful  or  ambig- 
uous statutes. 

Cited  in  notes  in  14  E.  R.  C.  831,  cm  interpretation  of  statutes;  58  A.  D.  600. 
on  rules  for  construction  of  statutes. 
—  Giving  effect  to  legislative  intent. 

Cited  in  reference  notes  in  38  A.  D.  328,  on  intent  of  legislature  in  construing 
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statutes;  84  A.  D.  236,  on  consideration  shown  to  intention  in  construction  of 
statute. 

—  liiberal  construction. 

Cited  in  reference  notes  in  43  A.  D.  694;  66  A.  D.  626;  31  A.  S.  R.  374, — on 
liberal  construction  of  remedial  statute;  74  A.  D.  636,  on  rule  that  remedial 
statutes  should  be  liberally  construed. 

21  AM.  DEO.  681,  NORRIS  t.  HUM£,  2  LEIGH,  884. 
Relief  against  Judgments  in  equity. 

Cited  in  Green  v.  Massie,  21  Gratt.  366,  holding  defendant  cannot  after  judg- 
ment, obtain  relief  in  equity  by  bill  of  discovery. 

Cited  in  reference  note  in  28  A.  D.  36,  as  to  when  equity  will  grant  new  trial 
after  judgment  at  law. 

Cited  in  notes  in  64  A.  D.  466,  on  equitable  relief  against  judgment  at  law 
where  no  defense  was  interposed;  64  A.  S.  R.  227,  on  equitable  relief  against 
judgments,  decrees,  and  other  judicial  determinations,  in  case  of  newly  discovered 
matters;  31  L.R.A.  772,  on  injunction  against  judgment  because  of  payment 
where  defense  was  made  at  law;  32  L.R.A.  324,  on  general  equitable  jurisdiction 
as  to  injunction  against  judgment  where  a  legal  defense  was  asserted  at  law. 

21  AM.  DEC.  682,  WIIiSON  ▼.  TORBERT,  8  STEW.  (AIjA.)  296. 
Authority  of  partner  to  bind  Arm  after  dissolution. 

Cited  in  Espy  v.  Comer,  76  Ala.  601,  holding  surviving  partners  cannot,  by 
any  act  or  acknowledgment,  revive  any  debt  of  firm;  Lang  v.  Waring,  17  Ala. 
146,  holding  surviving  partner  has  not  power  to  make  a  note  in  partnership  name 
even  in  substitution  of  a  pre-existing  debt  of  the  firm ;  Demott  v.  Swain,  6  Stew. 
&  P.  (Ala.)  293,  holding  acknowledgment  by  one  partner  in  name  of  firm,  of 
service  of  process,  after  a  dissolution,  will  not  authorize  a  joint  judgment  against 
the  late  partners,  generally. 

Cited  in  reference  notes  in  26  A.  D.  433;  36  A.  D.  311;  37  A.  D.  612;  62  A.  D. 
280,— on  powers  of  partner  after  dissolution  of  firm;  38  A.  D.  771,  on  effect  of 
acknowledgment  by  partner  after  dissolution  to  take  firm  debt  out  of  statute  of 
limitations;  36  A.  D.  760,  on  creating  new  debt  by  partner  empowered  to  settle 
affairs  on  dissolution. 

Cited  in  notes  in  15  L.R.A.  668,  on  power  of  partner  after  dissolution  to  in- 
terrupt statute  of  limitations  as  to  firm  debt ;  62  A.  D.  102,  on  promise,  acknowl- 
edgment, or  payment  by  joint  debtor,  partner,  etc.,  as  taking  case  out  of  statute 
of  limitations;  40  A.  S.  R.  666,  on  rights  and  liabilities  by  virtue  of  new  con- 
tract executed  by  partner  after  dissolution. 

21  AM.  DEC.  688,  MORGAN  v.  MORGAN,  8  STEW.   (AIjA.)  888. 
Jurisdiction  of  chancery  to  prevent  multiplicity  of  suits. 

Cited  in  Kirksey  v.  Friend,  48  Ala.  276,  holding  chancery  will  entertain  juris- 
diction to  compel  obligors  on  indemnity  bond  to  contribute. 

Cited  in  reference  notes  in  27  A.  D.  441 ;  11  A.  S.  R.  355, — on  equitable  inter- 
ference to  prevent  multiplicity  of  suits;   31   A.  S.  R.  327,  on  right  of  prior 
appropriator   to   join   several   junior   appropriators   in   petition   for   injunction 
against  interference  with  right. 
Duty  to  first  establish  right  at  law. 

Cited  in  reference  note  in  62  A.  D.  764,  on  duty  of  party  to  establish  his  right 
at  law  before  suing  in  equity. 
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When  bill  of  peace  allowed. 

Cited  in  Gunn  y.  Harrison,  7  Ala.  585,  holding  in  general,  it  cannot  be  sus- 
tained until  complainant  has  ascertained  his  right  at  law;  Moses  v.  Mobile,  52 
Ala.  198,  holding  it  will  lie  only  when  the  right  claimed  affects  many  persons,  if 
the  right  is  disputed  between  two  persons  only  for  themselves  alone,  the  bill  will 
be  dismissed. 

Cited  in  note  in  50  A.  D.  451,  on  nature  of  bills  of  peace. 
When  equitable  title  prevails. 

Cited  in  reference  note  in  29  A.  D.  66,  on  preyailing  of  equitable  title  against 
creditors  of  one  having  naked  legal  title. 
Recording  of  equitable  title. 

Cited  in  Fash  v.  Ravesies,  32  Ala.  451,  holding  equitable  mortgage  need  not 
be  recorded;  Donald  v.  Hewitt,  33  Ala.  534,  73  A.  D.  431,  holding  as  to  whether 
registration  laws  embrace  an  equitable  mortgage. 
Possession  of  land  as  notice. 

Cited  in  Tutwiler  v.  Montgomery,  73  Ala.  263,  holding  possession  of  land  by 
grantee  under  unrecorded  deed,  notice;  Powell  v.  Allred,  11  Ala.  318,  holding 
possession  by  another,  notice;  Frame  v.  Frame,  32  W.  Va.  463,  6  LJLA.  323,  9 
S.  E.  901,  on  question  of  possession  of  donee  of  verbal  gift,  as  notice. 

Cited  in  reference  note  in  31  A.  S.  R.  506,  on  notice  of  equities  from  possession 
of  land. 

Cited  in  notes  in  13  L.R.A.(N.S.)  54,  on  possession  of  land  as  notice  of  title; 
13  L.R.A.(N.S.)  56,  on  possession  of  land  as  putting  purchaser  on  inquiry  as 
to  title. 

21  AM.  DEO.  641,  FERGUSON  t.  UILL,  8  STEW.   (AliA.)  485. 
Oral  agreement  for  renewal. 

Cited  in  reference  note  in  73  A.  S.  R.  257,  on  oral  agreement  to  renew  prom- 
issory note. 
Right  of  set-off  against  assignee  of  note  or  bond. 

Cited  in  Stocking  v.  Toulmin,  3  Stew.  &  P.  (Ala.)  35,  holding  right  of  set-off 
against  note  or  bond  under  statute  does  not  exist  for  demands  subsisting  against 
intermediate  assignees,  through  whose  hands  such  note  or  bond  may  have  passed ; 
Kennedy  v.  Manship,  1  Ala.  43,  holding  set-off  by  maker  of  a  promissory  note 
against  an  intermediate  indorser  cannot  be  allowed,  unless  there  is  a  contract 
between  the  parties,  so  as  to  allow  it»  founded  on  some  new  consideration. 
What  is  discounting. 

Cited  in  note  in  16  L.R.A.  223,  on  purchase  of  bills  and  notes  by  bank  as 
distinguished  from  discounting. 

21  AM.  DEC.  645,  PREWETT  ▼.  MARSH,  1  STEW.  A  P.    (AliA.)    17. 
Right  of  officer  to  detain  money  received  in  official  capacity  to  satisfy 
private  debt. 

Cited  in  Lowrie  v.  Stewart,  8  Ala.  163,  holding  he  has  not  the  right. 

Cited  in  reference  note  in  35  A.  S.  R.  908,  on  officers  dealing  with  themselves 
as  private  citizens. 
Competency  of  parties  to  record  as  witnesses. 

Cited  in  Duffee  v.  Pennington,  1  Ala.  o06,  hol'^.ing  defendant  may  examine  the 
nominal  plaintiff  as  a  witness,  if  the  latter  does  not  object  to  give  evidence; 
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Scott  V.  Jones,  6  Ala.  694,  holding  where  action  is  brought  against  several  persons 
as  partners,  and  one  of  them  suffers  a  judgment  by  default,  he  is  competent  wit- 
ness for  the  other  defendants  to  prove  that  they  were  not  his  partners;  Cunning- 
ham Y.  Carpenter,  10  Ala.  109,  holding  in  suit  by  several  partners,  one  of  the 
plaintiffs  consenting  to  be  sworn  as  a  witness  is  competent  for  the  defendant 
although  his  copartners  may  object  to  him;  Graham  v.  Lockhart,  8  Ala.  0,  hoId« 
ing  admissions  of  a  trustee  having  no  beneficial  interest  in  the  property  conveyed 
to  him,  cannot  be  given  in  evidence  to  defeat  a  deed  of  trust  executed  solely  for 
benefit  of  others. 

Cited  in  reference  note  in  63  A.  D.  659,  as  to  when  party  to  record  may  be  a 
witness. 

21  AM.  DEC.  646,  SCOTT  ▼.  RIVERS,  1  STEW.  St  P.   (ALA.)   24. 
Set-off  of  Jadgment. 

Cited  in  Zinn  v.  Dawson,  47  W.  Va.  46,  81  A.  S.  R.  772,  34  S.  E.  784,  on  au- 
thority of  courts  to  set  off  one  judgment  against  another. 

Cited  in  reference  notes  in  26  A.  D.  711,  on  set-off  of  judgments;  28  A.  D.  500, 
on  set-off  of  judgments  against  each  other. 

—  Review  of  discretion. 

Cited  in  Barbour  v.  National  Exch.  Bank,  50  Ohio  St.  90,  20  L.R.A.  192,  33  N. 
E.  642,  holding  practice  of  setting  off  one  judgment  against  another,  discretionary 
in  court  and  proprietary  of  its  exercise  cannot  be  questioned  on  appeal. 

Cited  in  note  in  109  A.  S.  R.  140,  on  discretion  of  court  as  to  set-off  of  one 
judgment  against  another. 

21  AM.  DEC.  649,  PEDBN  t.  MOORE,  1  STEW.  &  P.   (ALA.)    71. 
When  partial  fallnre  of  consideration  may  be  proved  as  partial  defense. 

Cited  in  Evans  y.  Murphy,  1  Stew.  &  P.  (Ala.)  226,  holding  plea  of  partial  fail- 
ure of  consideration  allowable  in  action  for  rent  of  land  and  ferry;  Fisher  v. 
Sharpe,  5  Daly,  214,  holding  between  the  original  parties  to  a  note,  a  partial  fail- 
ure of  consideration  may  be  set  up  as  a  partial  defense;  Pettillo  v.  Hopson,  23 
Ark.  196,  holding  on  plea  of  failure  of  consideration,  the  defendant  is  entitled  to 
an  abatement  for  only  so  much  as  the  consideration  has  failed ;  Robinson  v.  Wind- 
ham, 9  Port.  (Ala.)  397,  holding  under  plea  of  general  issue,  in  assumpsit  on  a 
note,  a  defense  of  a  breach  of  warranty  of  the  property  for  which  note  was  given, 
is  allowable;  Pennsylvania  v.  Wheeling  &  B.  Bridge  Co.  9  How.  647,  13  L.  ed.  294, 
on  question  of  proof  of  partial  failure  of  consideration  under  plea  of  failure  ol 
consideration. 

Cited  in  reference  note  in  45  A.  D.  137,  as  to  what  demands  are  subject  to  set- 
oflf. 

Cited  in  note  in  43  L.R.A.  477,  on  contemporaneous  agreements  constituting 
consideration  for  note  and  its  breach  as  defense  to  action  thereon. 

—  In  actions  for  price  of  warranted  chattel  or  land. 

Cited  in  Dunn  v.  White,  1  Ala.  645,  holding  it  is  not  a  good  defense  by  pur- 
chaser of  land  in  possession  with  warranty,  when  sued  for  purchase  money; 
Wheat  ▼.  Dotson,  12  Ark.  699,  holding  partial  failure  of  consideration  as  to  real 
estate  is  the  subject  of  recoupment,  when  the  partial  failure  is  in  the  quantity  or 
quality  of  the  subject,  otherwise  when  there  is  a  partial  failure  in  the  title;  Wil- 
son V.  Jordan,  3  Sted.  k  P.  (Ala.)  92,  holding  it  is  no  defense  to  an  action  on 
promissory  notes  executed  in  consideration  of  the  purchase  of  real  estate,  that  the 
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title  was  defective,  no  fraud  being  alleged  and  vendee  having  enjoyed  possession 
long  before  the  alleged  encumbrance  ensued;  George  v.  Stockton,  1  Ala.  136,  on 
question  of  partial  failure  of  consideration  as  defense  by  vendee  of  land  in  action 
on  note  given  for  purchase  money;  Bouker.  v.  Randies,  31  N.  J.  L.  335,  holding  in 
assumpsit  on  special  agreement  for  the  stipulated  price  of  an  article  which  has 
been  made  and  delivered,  the  vendee  can  show  as  a  defense  pro  tanto  that  ^e 
consideration  has  partially  failed,  although  such  failure  may  be  indefinite  in 
amount;  Craddock  v.  Stewart,  6  Ala.  77,  on  question  of  breach  of  warranfy  as 
defense  for  action  for  purchase  price. 

Cited  in  reference  notes  in  30  A.  D.  611,  on  mitigation  of  damages  in  action  for 
price  of  goods;  59  A.  D.  386,  on  breach  of  warranty  as  set-off  to  action  for  price 
of  goods. 
—  In  tort  actions  ex  contractu. 

Cited  in  Bates  v.  Murphy,  2  Stew,  ft  P.  (Ala.)  165,  allowing  defense  of  partial 
failure  of  consideration  in  action  of  trover;  Withers  v.  Greene,  9  How.  213,  13  L. 
ed.  109,  holding  proof  of  a  partial  failure  of  consideration  may  be  given  in  evi- 
dence in  mitigation  of  damages;  Jones  v.  Streeter,  8  Fla.  83  (dissenting  opinion), 
on  question  of  admissibility  of  defense  of  partial  failure  of  consideration  in  miti- 
gation of  damages. 
Recoupment. 

Cited  in  Grisham  ▼.  Bodman,  111  Ala.  194,  20  So.  514,  liolding  recoupment  is 
different  from  set-off  in  that  its  claim  for  damages  is  not  enforced,  as  an  inde- 
pendent claim  or  debt  due  the  defendant,  but  by  way  of  reducing  or  destroying 
plaintiff's  claim;  Desha  v.  Robinson,  17  Ark.  228,  holding  in  all  cases  including 
failure  of  consideration,  fraud,  breach  of  warranty,  etc.,  where  the  defendant  is 
entitled  to  a  cross  action  against  the  plaintiff,  he  may,  instead  of  resorting  to 
such  cross  action,  recoup  the  damages  sustained  by  him;  Powell  v.  Sammons,  31 
Ala.  552,  holding  garnishee  entitled  to  recoup  for  any  damages  arising  out  of  the 
contract  or  transaction  in  respect  to  which  the  plaintiff  in  the  garnishment  seeks 
to  hold  him  liable;  Hatohett  v.  Gibson,  13  Ala.  587,  on  the  nature  of  recoupment 

Cited  in  reference  note  in  40  A.  D.  320,  on  recoupment  in  case  of  breach  of  con- 
tract when  fraud  is  involved. 

Cited  in  notes  in  40  A.  D.  326,  on  right  to  recoup  where  cross  action  would  lie; 
40  A.  D.  329,  on  right  to  recoupment  for  fraud  or  breach  of  contract  on  sale  of 
chattel. 

Necessity  of  offer  to  return  upon  failure  of  consideration. 

Cited  in  Morehead  v.  Gayle,  2  Stew.  &  P.  (Ala.)  224,  holding  maker  of  note 
given  for  slave  which  was  sold  with  warranty  of  soundness  could  introduce  evi- 
dence of  unsoundness  amounting  to  entire  failure  of  consideration  without  proof  of 
offer  to  return,  it  appearing  that  slave  died  shortly  after  sale ;  Brown  v.  Freeman, 
79  Ala.  406,  holding  in  action  for  price  of  goods  purchased,  the  defendant  may 
set  up  fraud  or  want  of  ooniideration,  without  offering  to  restore  the  goods  or 
rescind  the  contract. 
Necessity  of  setting  out  evidence  in  exceptions. 

Cited  in  Evans  v.  Keeland,  9  Ala.  42;  Rowland  v.  Ladiga,  9  Pbrt  (Ala.)  48; 
Dukes  V.  Leowie,  13  Ala.  457 ;  Othran  ▼.  Moore,  1  Ala.  428,— <ni  question  of  neces- 
sity of  bill  of  exceptions  showing  the  evidence. 

Cited  in  reference  notes  in  52  A.  D.  199,  on  oonstmction  of  bill  of  eaccepti<His; 
44  A.  D.  518;  52  A.  D.  159,— on  what  bill  of  exceptions  must  state. 
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«Iii  exceptions  to  instructions. 

Cited  in  Greene  v.  Tims,  16  Ala.  541,  holding  where  a  charge  as  applicable  to 
facts  may  or  may  not  be  correct,  it  is  incumbent  to  set  out  in  the  record,  so 
much  of  the  evidence  as  is  necessary  to  show  its  error;  Carter  v.  Doe,  21  Ala.  72; 
Kirksey  y.  Jones,  7  Ala.  622, — holding  when  charge  excepted  to  is  affirmative,  and 
given  by  court  of  its  own  motion,  or  at  the  instance  of  the  other  party,  it  is  un- 
necessary to  set  out  the  evidence  on  which  the  charge  is  founded;  Thomas  v. 
Ellis,  4  Ala.  108;  Ware  v.  Dudley,  16  Ala.  742;  Tharp  v.  State,  16  Ala.  749,— 
holding  when  instructions  actually  given,  are  excepted  to  as  mistaking  the  law, 
no  part  of  the  testimony  need  be  stated. 

Cited  in  note  in  99  A.  D.  134,  on  necessity  that  error  in  giving  or  refusing  in- 
structions appear  of  record. 

21   AM.  DEC.   657,  TOMBEOKBEE  BANK  ▼.  STRONG,   1   STEW.  St  P. 

(ALA.)   187. 
Appealability  of  order  refusing  to  qnash  execution. 

Cited  in  Page  v.  Cbleman,  9  Port.  (Ala.)  275,  holding  error  will  lie  on  a  re- 
fusal to  quash  an  execution. 

Cited  in  reference  note  in  28  A.  D.  244,  as  to  when  writ  of  error  will  lie. 

Cited  in  note  in  26  A.  D.  37,  on  finality  of  judgment  though  amount  is  not  fixed. 
Judgment  by  reference  to  another  judgment. 

Cited  in  Bonner  v.  Martin,  37  Ala.  83,  holding  to  sustain  a  judgment  final 
against  a  defaulting  garnishee,  the  record  must  show  a  previous  conditional  judg- 
ment in  the  form  prescribed  by  statute ;  Dickerson  v.  Walker,  1  Ala.  48,  holding  a 
judgment  nisi  against  a  garnishee  must  be  for  a  sum  certain  and  cannot  be 
rendered  for  an  uncertain  amount  to  be  ascertained  by  a  judgment  to  be  after- 
wards rendered. 

Cited  in  reference  note  in  63  A.  S.  R.  600,  on  form  of  judgment  entry. 

Sufficiency  of  appeal  bond. 

Cited  in  Satterwbite  v.  State,  28  Ala.  65,  holding  appeal  bond  given  in  bastardy 
proceeding  sufficient,  although  omitting  recital  of  days  on  which  judgment  re- 
quired sums  to  be  paid. 

ai  AM.  DEO.  661,  BEU>BN  t.  SEYMOUR,  8  CONN.  S04. 
Effect  of  Judgment  against  party  on  person  who  is  responsible  over  to 
that  party. 

Cited  in  Littleton  v.  Richardson,  34  N.  H.  179,  66  A.  D.  769,  holding  party 
placing  obstructions  in  highway  is  answerable  to  the  town,  and  will  be  bound  by  a 
judgment  recovered  by  a  traveler  against  the  town  for  such  cause,  if  he  has  due 
notice  of  suit. 

Cited  in  reference  note  in  13  A.  D.  99,  on  estoppel  by  judgment. 

Cited  in  note  in  2  A.  S.  R.  878,  on  judgment  as  estoppel  of  persons  in  privity 
with  litigants. 
—  Judgment  against  covenantee  as  binding  on  covenantor. 

Cited  in  Salle  v.  Light,  4  Ala.  700,  39  A.  D.  317,  holding  judgment  in  suit  of 
which  vendor  had  no  notice,  not  admissible  to  show  that  title  was  defective  but  is 
admissible  to  show  amount  of  damages  recovered. 

Cited  in  reference  note  in  37  A.  D.  620,  on  judgment  in  ejectment  as  evidence 
against  warrantor. 
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Cited  in  note  in  83  A.  D.  389,  on  conclusiveness  of  judgment  against  warrantee 
of  land  on  warrantor. 
Duty  of  ooveimntor  to  defend  title. 

Cited  in  Butler  v.  Barnes,  61  Conn.  399,  24  Atl.  328,  on  question  of  covenantor 
being  summoned  to  defend  title  or  voluntarily  defending. 

Conclusiveness  of  consideration  named  in  deeds  and  other  instruments. 
Cited  in  Fechheimer  v.  Trounstine,  15  Colo.  386,  24  Pac.  882 ;  Harwell  v.  Fitts,. 
20  Ga.  723;  Wolfe  v.  Hauver,  1  Gill,  84;  Clapp  v.  Tirrell,  20  Pick.  247;  Perry  v. 
Central  Southern  R.  Co.  6  Coldw.  138;  Northington  v.  Tuohy,  2  Tex,  App.  Civ. 
Cas.    (Willson)   281;  Meeker  v.  Meeker,  16  Conn.  383,— holding  clause  in  deed 
acknowledging  pa3rment  of  the  consideration  is  only  prima  facie  evidence  of  the 
amount  and  liable  to  be  varied  by  parol  proof;  Kimball  v.  Walker,  30  IlL  482; 
Kimball  v.  Fenner,  12  N.  H.  248;  Peck  v.  Vandenberg,  30  Cal.  11, — holding  parol 
evidence  admissible  to  show  that  consideration   named  in  deed  did  not  pass; 
Windsor  v.  St.  Paul,  M.  &  M.  R.  Co.  37  Wash.  166,  79  Pac.  613,  3-  A.  &  E.  Ann. 
Cas.  62;  Kickland  v.  Menasha  Wooden  Ware  Co.  68  Wis.  34,  60  A.  R.  831,  31  N. 
W.  471, — ^holding  consideration  in  addition  to  that  expressed  in  a  deed  may  be 
shown  by  parol;  Byers  v.  Locke,  93  Cal.  493,  27  A.  S.  R.  212,  29  Pac  119;  Collins 
V.  Tillou,  26  Conn.  368,  68  A.  D.  398;  Swatford  v.  WTiipple,  3  G.  Greene,  261,  54 
A.  D.  498;  Goodspeed  v.  Fuller,  46  Me.  141,  71  A.  D.  572;  Bingham  v.  Weiderwax, 
1  N.  Y.  609;  M*Crea  v.  Purmort,  16  Wend.  460,  30  A.  D.  103;  Rhine  v.  Ellen,  36 
Cal.  362, — holding  real  consideration  may  be  proved  by  parol;  Houston  v.  Black- 
man,  66  Ala.  669,  41  A.  R.  766,  holding  when  voluntary  conveyance  is  assailed  by 
creditors,  parol  evidence  is  admissible  to  show  that  it  was  founded  on  a  valuable 
consideration ;  Goward  v.  Waters,  98  Mass.  696,  holding  proof  of  facts  which  make 
out  consideration  does  not  vary  a  written  contract;  McGehee  v.  Rump,  37  Ala. 
661,  holding  parol  evidence  admissible  to  vary  bill  of  sale  and  show  contract  wa& 
in  fact  an  exchange;  Harrison  v.  Castner,  11  Ohio  St.  339,  holding  grantee  not 
concluded  by  recital  of  consideration  in  deed;  Harwood  v.  Harwood,  22  Vt  507, 
holding  parol  evidence  admissible  to  show  that  sum  expressed  in  deed  to  be  the 
consideration  for  the  conveyance  was  received  by  grantor  as  consideration  for  the 
conveyance  and  also  as  payment  of  a  d^t  due  him  from  grantee ;  Eckles  v.  Carter, 
26  Ala.  663,  holding  consideration  clause  in  bill  of  sale  of  slave  though  under 
seal,  open  to  explanation  by  parol  evidence;  McKusick  v.  Washington  County,  16 
Minn.  161,  Gil.  136,  holding  parol  evidence  is  not  admissible  to  contradict  the 
receipt  of  a  valuable  consideration  in  deed  or  show  an  intent  different  from  that 
apparent  on  it;  Ogden  State  Bank  v.  Barker,  12  Utah,  13,  40  Pac  766,  holding 
recital  in  a  debtor's  deed  to  his  children  that  it  was  made  for  a  nominal  con- 
sideration is  conclusive  against  him  in  an  action  by  creditors  to  set  aside  deed 
for  fraud;  Grout  v.  Townsend,  2  Denio,  336;  Bever  v.  North,  107  Ind.  544,  8  N. 
E.  676, — holding  consideration  expressed  in  deed  cannot  be  disproved  for  purpose 
of  defeating  the  conveyance;  Whiting  v.  Gould,  2  Wis.  552,  holding  in  absence  of 
fraud,  mistake,  or  surprise,  parol  proof  of  a  want  of  consideration  in  order  to 
render  an  instrument  inoperative,  as  a  mere  voluntary  conveyance,  is  inadmissible; 
Roe  V.  Jerome,  18  Conn.  138;  King  v.  Woodruff,  23  Conn.  66,  60  A.  D.  626;  Cox 
V.  Henry,  32  Pa.  18;  Adams  v.  Hull,  2  Denio,  306  (dissenting  opinion)  ;  Clarke  v. 
Tappin,  32  Conn.  56, — on  question  of  conclasiveness  of  consideration  named  in 
deed. 

Cited  in  reference  note  in  64  A.  D.  603,  on  right  to  explain,  control,  etc.,  con- 
sideration in  deed  by  paroL 
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Cited  in  notes  in  14  E.  R.  C.  752,  753,  on  right  to  show  by  extrinsic  evidence  a 
•consideration  not  expressed  or  additional  to  that  expressed  in  deed;  30  A.  D.  117, 
on  parol  evidence  as  to  consideration  for  deed;  3  A.  D.  306,  on  parol  evidence  to 
vary  consideration ;  20  L.R.A.  107,  on  parol  evidence  as  to  consideration  of  deed 
in  action  for  breach  of  covenant;  99  A.  D.  74,  on  proof  of  real  consideration  by 
parol  in  action  for  breach  of  covenant  of  seisin ;  90  A.  D.  270,  on  contradiction  by 
parol  evidence  of  consideration  clause  in  deed;  68  L.R.A.  927,  on  recital  of  money 
•consideration  in  deed  as  authorizing  assumpsit  for  consideration. 
Estoppel  by  consideration  recited  from  claim  of  resulting  trust. 

Cited  in  Arthur  v.  Arthur,  10  Barb.  9,  holding  consideration  of  one  dollar  ex- 
pressed in  deed,  sufficient  to  prevent  resulting  trust  in  grantor;  Francis  Gowdy 
Distilling  Co.  v.  Grant,  65  Conn.  473,  32  Atl.  936;  Haussman  v.  Burnham,  59 
Conn.  117,  21  A.  S.  R.  74,  22  Atl.  1065, — on  question  of  grantor  being  estopped  by 
his  deed  from  claiming  resulting  trust  by  consideration  named  in  deed. 
Right  of  parties  and  privies  to  deed  to  avoid  It  because  of  their  own  fraud. 

Cited  in  Henderson  v.  Henderson,  13  Mo.  151,  holding  they  cannot  allege  their 
own  fraud  as  ground  for  varying  or  avoiding  a  deed. 

«1  AM.  DEC.  674,  HOIiUSTER  v.  GOODAIiE,  8  CONN.  SSa. 
Nature  of  attachment  lien. 

Cited  in  reference  note  in  39  A.  D.  618,  on  general  nature  of  attachment  liens. 

Cited  in  note  in  39  A.  D.  607,  on  origin  and  nature  of  attachment  lien. 
ISufficlency  of  levy. 

Cited  in  reference  notes  in  5  A.  S.  R.  41,  on  validity  of  levy  of  attachment;  51 
A.  S.  R.  61,  on  sufficiency  of  levy  in  attachment;  66  A.  S.  R.  739,  on  essentials  of 
levy  of  execution;  67  A.  S.  R.  928,  on  what  constitutes  valid  levy  of  attachment; 
30  A.  D.  168,  on  what  necessary  to  constitute  attachment  of  property;  73  A.  D. 
"61 5,  as  to  how  levy  of  attachment  is  effected. 

Cited  in  notes  in  25  A.  D.  413;  55  A.  R.  R.  819,— on  what  is  necessary  to  attach 
personalty. 
—  Necessity  of  actual  custody  and  control  of  property. 

Cited  in  Adler  v.  Roth,  2  McCrary,  445,  5  Fed.  895;  Lyon  v.  Rood,  12  Vt.  233,— 
holding  actual  custody  and  control  are  necessary;  Pennsylvania  R.  Co.  v.  Pennock, 
^1  Pa.  244,  23  Phila.  Leg.  Int.  36,  holding  there  must  be  an  actual  seizure  of 
goods  intended  to  be  attached  although  seizure  of  part  of  a  thing  in  name  of  the 
whole  might  bind  remainder  when  it  came  to  hand;  Mills  v.  Camp.  ^4  Conn.  219, 
36  A.  D.  488,  holding  where  removal  of  the  property  attached  would  be  attended 
with  great  waste  and  expense,  it  may  be  dispensed  with;  Boiling  v.  Vandiver,  91 
Ala.  375,  8  So.  290,  holding  to  constitute  a  valid  levy  on  personal  property,  the 
property  must  be  so  described  that  it  can  be  claimed  and  taken  possession  of  by 
levying  officer;  Gates  v  Bushnell,  9  Conn.  530,  holding  nothing  short  of  an  actual 
attachment  can  create  a  lien ;  Tomlinson  v.  Collins,  20  Conn.  364,  holding  that  law 
requires  no  act  of  notoriety  to  constitute  an  attachment  and  nothing  more  is  re- 
quired than  that  the  officer  should  so  take  the  property  as  to  have  it  in  his  power 
and  custody;  Buckeye  Pipe  Line  Co.  v.  Fee,  62  Ohio  St.  543,  78  A.  S.  R.  743,  57 
N.  E.  446,  as  to  meaning  of  term  attachment. 

Cited  in  reference  notes  in  99  A.  D.  561,  on  what  possession  is  necessary  to 
constitute  valid  attachment;  36  A.  D.  738,  on  keeping  possession  of  personalty 
attached. 
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DisapproTed  in  Gaines  v.  Becker,  7  IlL  App.  315,  holding  it  is  not  necessary  to 
constitute  a  valid  levy  that  the  oflicer  should  remove  the  property  or  touch  it 

21  AM.  DBC.  680,  FRBNOH  ▼.  PE^AROB,  8  CONN.  488. 
Vnuit  oonstitatea  advene  posseasloii. 

Cited  in  Sherwood  v.  Waller,  20  Conn.  262,  holding  actual  exclusive  possessioD 
as  owner,  is  sufficient;  Smith  v.  Hitchcock,  38  Neb.  104,  66  N.  W.  701,  holding 
party  claiming  title  by  adverse  possession  must  have  actually  held  the  land  as 
his  own  during  statutory  period  in  opposition  to  constructive  possession  of  legal 
proprietor;  Ward  v.  Cochran,  150  U.  S.  697,  37  L.  ed.  1195,  14  Sup.  Ct.  Rep.  230, 
holding  defendant  in  ejectment  who  relies  on  adverse  possession  during  statutory 
period  as  a  defense  must  show  actual  possession  and  exclusive  possession ;  Omaha 
k  Q.  SmelUng  k  Ref.  Co.  v.  Tabor,  13  Colo.  41,  16  A.  S.  R.  185,  5  L.RJ^.  236,  21 
Pac.  925,  holding  entry  made  on  public  mineral  land  was  but  an  entry  under 
license  of  government  and  by  sale  by  government  to  another,  license  is  revoked  and 
the  licensee  cannot  set  up  his  previous  possession  as  adverse;  McAllister  v. 
Hartzell,  60  Ohio  St.  69,  63  N.  E.  715;  Metcalfe  v.  McCutchen,  60  Miss.  145  — 
holding  it  is  the  fact  that  possession  is  held  and  title  claimed  which  makes  a 
possession  adverse,  without  reference  to  the  cause  thereof;  Worcester  v.  Lord,  56 
Me.  265,  96  A.  D.  456,  holding  possession  of  disseisor  must  be  adverse  in  character, 
importing  a  denial  of  the  true  owner's  title  in  the  specific  parcel  of  land 
claimed;  Allen  v.  Allen,  58  Wis.  202,  16  N.  W.  610,  holding  actual  possession  and 
use  of  the  land  cultivating  and  improving  the  same  and  exercising  acts  of  owner- 
ship over  it  for  statutory  period  should  be  submitted  to  jury. 

Cited  in  reference  notes  in  27  A.  D.  401,  on  adverse  possession;  26  A.  D.  103, 
on  requisites  to  title  by  adverse  possession ;  64  A.  D.  175,  on  taking  possession  of 
land  in  adverse  possession ;  80  A.  S.  R.  67,  on  title  acquired  by  mere  naked  posses- 
sion for  prescribed  term. 

Cited  in  notes  in  15  L.RJL.(N.S.)  1185,  on  meaning  of  term  ''adverse  posses- 
sion;" 5  A.  D.  142,  cm  question  of  adverse  possession;  15  L.R.A.(N.S.)  1205,  1207, 
on  intent  as  essential  element  in  adverse  possession;  15  L.RJL.(N.S.)  1187,  on 
necessity  of  entry  and  disseisin  to  found  title  by  adverse  possession. 

—  Entry  by  mistake. 

Cited  in  Rennert  v.  Shirk,  163  Ind.  542,  72  N.  E.  546,  holding  an  occupant  who 
by  mistake  takes  actual,  visible,  and  exclusive  possession  of  another's  land  by 
mistake  and  holds  same  for  twenty  years  as  his  own,  acquires  a  title  in  fee  simple; 
Jennings  v.  Gorman,  19  Mont.  545,  48  Pac.  1111,  on  question  of  adverse  posses- 
sion of  property  occupied  by  mistake. 

Cited  in  reference  note  in  11  A.  S.  R.  848,  on  adverse  possession  as  affected  by 
fact  that  it  commenced  under  mistake. 

—  Occupation  under  mistake  as  to  boundary. 

Cited  in  Seymour  S.  k  Co.  v.  Carli,  31  Minn.  81,  16  N.  W.  495;  Yetser  v.  Tho- 
man,  17  Ohio  St  130,.91  A.  D.  122;  Ramsey  v.  Ogden,  23  Or.  347,  31  Pac.  778;  Ertk 
V.  Church,  87  Tenn.  676,  4  L.R.A.  641,  11  S.  W.  794;  Spaulding  v.  Warren,  25  Vt 
316;  Woodward  v.  Faris,  109  Cal.  12,  41  Pac.  781,— holding  occupation  of  land 
under  mistake  as  to  boundaries,  may  ripen  into  adverse  possession;  Brown  v. 
Cockerell,  33  Ala.  38,  holding  where  a  dividing  fence  is  run  beyond  the  true 
line,  whether  from  inadvertence,  ignorance,  or  convenience,  on  the  part  of  the 
owner,  and  with  no  intention  to  claim  up  to  it  as  the  dividing  line,  his  possession 
is  not  adverse  to  adjoining  proprietor;  Loundes  v.  Wicks,  69  Conn.  15,  36  Atl. 
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1072,  holding  when  a  boundary  line  between  riparian  proprietors  upon  tide  water 
depends  upon  conveyances,  the  legal  effect  of  which  is  uncertain,  the  acquiescence 
of  one  in  a  line  claimed  by  the  other  is  presumptive  evidence  that  such  line  is  the 
true  one;  Wollman  v.  Ruehle,  104  Wis.  603,  80  N.  W.  010,  holding  notorious,  un- 
interrupted, and  imexplained  possession  of  land  up  to  a  division  fence  for  twenty 
years  will  thereafter  be  presumed  to  have  been  adverse  to  all  the  world ;  Abbott  v. 
Abbott,  51  Me.  575,  holding  exclusive  possession  under  a  mutual  agp*eement  upon 
a  boundary  line,  though  it  be  erroneous,  is  such  possession  as  is  requisite  to  con- 
stitute disseisin. 

Cited  in  notes  in  62  A.  D.  528,  on  statute  of  limitations  foimded  on  mistake  of 
boundary;  21  LJI.A.  832,  on  effect  of  belief  as  to  true  boundary  line  based  on 
mistake. 

—  Certainty  as  to  bounds  of  possession. 

Cited  in  Humphries  v.  Huffman,  33  Ohio  St.  395,  holding  one  who  holds  tax 
title  void  for  want  of  description,  cannot  survey  off  to  himself  the  quantity  called 
for  and  by  an  entry  and  actual  possession  and  improvement  of  part  only,  claim 
to  hold  by  constructive  possession,  to  the  boundaries  of  his  survey;  Messer  v. 
Oestreich,  52  Wis.  684,  10  N.  W.  6,  holding  grantee  of  a  strip  lacking  defined 
lateral  boundaries  may,  by  inclosure,  establish  a  practical  location  supporting  his 
possession. 

Disapproved  in  Preble  v.  Maine  C.  R.  Co.  85  Me.  260,  35  A.  S.  R.  366,  21  L.R.A. 
829,  27  Atl.  149,  holding  one  who  occupies  for  twenty  years,  or  more,  land  not 
covered  by  his  deed,  with  no  intention  to  claim  title  beyond  his  actual  boundary, 
does  not  thereby  acquire  title  by  adverse  possession  to  land  beyond  true  line. 

—  Color  or  claim  of  title. 

Cited  in  Fitzgerald  v.  Brewster,  31  Neb.  51,  47  N.  W.  475;  Carney  v.  Hennessey, 
74  Conn.  107,  92  A.  S.  R.  199,  53  L.R.A.  699,  49  Atl.  910, — holding  adverse  posses- 
sion need  not  be  taken  and  held  under  claim  of  title  or  ownership;  Johnson  v. 
Gorham,  38  Conn.  513,  holding  claim  of  ownership,  not  an  indispensable  element 
of  adverse  possession;  South  School  Dist.  v.  Blakeslee,  13  Conn.  227,  holding  party 
may  acquire  a  title  to  land  by  an  uninterrupted  and  adverse  possession  of  more 
than  fifteen  years  and  it  makes  no  difference  whether  he  entered  under  an  invalid 
conveyance  or  without  one;  McLean  v.  Smith,  106  N.  C.  172,  11  S.  E.  184,  holding 
inclosure  and  occupancy  of  land  lapping  another  claim  was  presumably  under 
claim  of  right  after  thirty-five  years'  possession. 

Cited  in  notes  in  88  A.  S.  R.  714,  on  good  faith  as  essential  of  color  of  title; 
9  L.R.A.  772,  on  effect  of  possession  under  color  of  tax  title;  15  L.R.A. (N.S.) 
1253,  on  necessity  of  color  of  title  when  not  expressly  made  a  condition  by  statute 
to  found  title  by  adverse  possession  in  good  faith. 

Disapproved  in  Stillman  v.  White  Rock  Mfg.  Co.  3  Woodb.  &  M.  539,  Fed.  Cas. 
No.  13,446,  holding  possession  to  be  adverse  must  be  consistent  with  idea  of  deed 
or  raise  the  prestunption  of  one. 

Settlement  of  boundary  line. 

Cited  in  reference  notes  in  60  A.  D.  731,  on  what  controls  in  determining  bound- 
ary; 28  A.  D.  358,  on  actual  occupation  as  presumptive  evidence  of  true  place  of 
line  where  boundary  is  doubtful;  39  A.  D.  697,  as  to  when  establishment  of 
boundary  line  by  agreement  between  adjacent  owners  is  conclusive;  64  A.  D.  579, 
on  acquiescence  as  evidence  establishing  boundary  line;  27  A.  D.  121,  on  settle- 
ment of  disputed  boundary  by  express  or  implied  agreement. 
Construction  of  contracts  by  practice  of  parties. 
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Cited  in  Michael  ▼.  Kronthal,  13  Misc.  428,  34  N.  Y.  Supp.  681;  ConBtruction 
Information  Co.  ▼.  Cass,  74  Conn.  213,  50  Atl.  563,  holding  courts  may  look  for 
assistance  to  the  practical  construction  which  the  parties  have  themselves,  bj  acts 
or  otherwise,  given  to  their  language. 

Cited  in  note  in  35  A.  D.  374,  on  construction  of  uncertain  description  in  deed 
by  subsequent  acts  of  parties. 

ai  AM.   DEC.   686,  liOUNSBURlT  t.  PROTEOTION  INS.  CO.   8  C50NN. 

459. 
Exceptions  in  policy  of  fire  insurance. 

Cited  in  Kingsley  v.  New  England  Mut.  F.  Ins.  Co.  8  Cush.  393,  holding  words 
'*on  condition  that  applicants  take  all  risk  from  cotton  waste"  do  not  consti- 
tute exception;  Woodbury  Sav.  Bank  &  Bldg.  Asso.  v.  Charter  Oak  F.  k  M.  Ins. 
Co.  31  Conn.  517,  on  question  as  to  how  exceptions  are  construed. 
Necessity  of  negativing  exceptions  in  declaring  on  insurance  policy. 

Cited  in  Supreme  Lodge  K.  P.  v.  Foster,  26  Ind.  App.  333,  59  N.  E.  877 ;  Rob- 
inson V.  Palatine  Ins.  Co.  11  N.  M.  162,  66  Pac.  535;  Enterprise  Ltunber  Co.  r. 
Mundy,  62  N.  J.  L.  16,  55  L.R.A.  193,  42  Atl.  1063;  Union  Ins.  Co.  v.  McGookey, 
33  Ohio  St  555;  Moody  v.  Amazon  Ins.  Co.  52  Ohio  St.  12,  49  A.  S.  R.  699,  26 
L.R.A.  313,  38  N.  E.  1011;  Whipple  v.  United  F.  Ins.  Co.  20  R.  I.  260,  38  Atl. 
498;  Burlington  Ins.  Co.  v.  Rivers,  9  Tex.  Civ.  App.  177,  28  S.  W.  453;  Blasin- 
game  v.  Home  Ins,  Co.  75  Cal.  633,  17  Pac.  925, — holding  it  unnecessary. 

Distinguished  in  Simmons  v.  West  Virginia  Ins.  Co.  8  W.  Va.  474,  holding 
^here  declaration  fails  to  state  all  the  exceptions  contained  in  the  policy  which 
materially  qualify  the  defendant's  liability,  or  exempts  the  defendant  from  all 
responsibility  absolutely  in  certain  cases,  the  variance  is  fatal. 
Provisions  suspending  or  avoiding  policy. 

Cited  in  Athens  Mut.  Ins.  Co.  v.  Toney,  1  Ga.  App.  492,  57  S.  E.  1013,  holding 
provision  in  policy  declaring  it  to  be  void  if  house  should  remain  vacant  for  ten 
days,  merely  suspended  policy  during  period  of  violation  and  policy  revived  upon 
reoccupancy  of  house. 

Cited  in  note  in  10  L.R.A.(N.S.)   743,  on  effect  of  temporary  condition  ceasing 
before  loss  under  specific  provisions  against  certain  conditions. 
When  increase  of  risk  avoids  policy. 

Cited  in  New  York  v.  Hamilton  F.  Ins.  Co.  10  Bosw.  537,  holding  when  policy 
of  insurance  specifies  the  uses  to  which  the  premises  are  applied,  a  mere  increase 
of  risk  does  not  avoid  the  policy  unless  it  arises  from  something  else  than  their 
appropriation  to  the  uses  which  are  contemplated  and  covered  by  the  policy; 
Planters'  Mut.  Ins.  Co.  v.  Rowland,  66  Md.  236,  7  Atl.  257,  on  question  of  con- 
tract of  parties  settling  question  of  increased  risk. 

Cited  in  reference  notes  in  81  A.  D.  530,  as  to  when  exception  as  to  extrahaz- 
ardous risks  does  not  protect  insurer;  77  A.  D.  416,  as  to  whether  insurance 
policy  is  void  because  including  hazardous  articles  prohibited  by  policy. 

21  AM.  DEO.  689,  BARNUM  t.  BARNUM,  8  CONN.  469. 
Inadequacy  of  consideration  in  contract. 

Cited  in  Johnston  v.  Smith,  86  N.  C.  498;  Johnson  v.  Titus,  2  Hill.  606;  Oakley 
V.  Boorman,  21  Wend.  688;  Clark's  Appeal,  57  Conn.  565,  19  Atl.  332,— holding 
where  there  is  a  legal  consideration  for  a  contract,  the  court  will  not,  in  the 
absence  of  fraud,  inquire  into  its  adequacy. 
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Cited  in  note  in  66  A.  R.  335,  on  promise  of  extra  compensation  for  services  as 
wmsideration  for  duebill. 
Worthless  specific  thins:  as  consideration. 

Cited  in  Clark  v.  Sigourney,  17  Conn.  611,  on  question  whether  contract  for 
payment  of  money  for  release  of  one's  right,  title,  and  interest  in  land,  can  be 
impugned  on  ground  that  no  interest  was  acquired  by  the  conveyance. 
Unprofitable  consideration. 

Cited  in  Pottle  v.  Thomas,  12  Conn.  665,  holding  right  to  use  patent  in  certain 
territory,  a  valuable  consideration  although  purchaser  could  make  no  profit  by  use 
of  it;  Wolford  v.  Powers,  86  Ind.  294,  44  A.  R.  16,  holding  promissory  note  exe- 
cuted in  consideration  of  parent  naming  a  child  for  the  maker  of  the  note  and  in 
pursuance  of  promise  made  by  him  that  if  child  were  so  named,  he  would  pro- 
Tide  generously  for  its  education  and  support,  is  based  upon  a  sufficient  con- 
sideration. 

91  AM.  DSO.  ••!,  SKINNHai  t.  JT7DSON,  8  CONN.  528. 
Right  to  discovery. 

Cited  in  reference  notes  in  93  A.  S.  R.  560,  on  bills  of  discovery;  22  A.  D. 
292;  32  A.  D.  172;  67  A.  D.  381,— as  to  when  right  to  discovery  exists;  45  A.  D. 
807,  on  right  to  discovery  in  equity  to  aid  action  or  defense  at  law;  42  A.  D.  175, 
on  right  to  discovery  where  leading  circumstances  rest  in  defendant's  knowledge. 

Cited  in  note  in  9  £.  R.  C.  554,  on  right  of  party  to  discovery. 
» In  aid  of  tort  action  at  law. 

Cited  in  Shaw  v.  Van  Rensselaer,  60  How.  Pr.  143,  holding  in  action  for  dam- 
ages for  personal  injuries,  a  defendant  may  examine  a  plaintiff  before  answer, 
if  it  appear  that  the  facts  stated  in  the  affidavit  upon  which  application  is  based 
would  tend  to  support  a  defense. 

Cited  in  reference  note  in  60  A.  D.  635,  on  right  to  discovery  to  detect  fraud 
and  imposition. 
Privilege  of  witnesses. 

Cited  in  reference  notes  in  42  A.  D.  176,  on  right  to  compel  answer  to  scan- 
dalous matter  in  bill  for  discovery;  76  A.  D.  229,  on  duty  of  defendant  in  equity 
as  to  making  discovery  in  answer  to  bill,  which  would  subject  him  to  criminal 
prosecution. 

Cited  in  note  in  11  L.R.A.  592,  on  protection  of  witness  from  self-incrimination. 
Interrogatories  as  to  privileged  matter. 

Cited  in  Moloney  v.  Dows,  2  Hilt.  247,  holding  where  a  verified  complaint  al- 
leges matter  to  the  truth  of  which  the  defendant,  if  a  witness,  would  be  privi- 
leged, an  answer  denying  such  allegations  may  be  served  without  being  verified; 
Philadelphia  v.  Keyser,  10  Phila.  60,  30  Phila.  Leg.  Int.  168,  holding  if  answer  of 
defendant  cannot  by  act  of  assembly  be  admissible  in  evidence  against  him,  he 
will  be  compelled  to  answer  complainant's  bill. 

91  AM.  DEC.  695,  CARTER  v.  CHAMPION,  8  CONN.  549. 
Reformation  of  deeds  for  mistake. 

Cited  in  Segee  v.  Thomas,  3  Blatchf.  11,  Fed.  Cas.  No.  12,633,  holding  it  will 
aid  grantee  when  there  is  no  countervailing  equity;  Wooden  v.  Haviland,  18  Conn. 
101,  holding  omission  in  deed  made  by  scrivener  may  be  corrected  by  court  of 
chancery;  Miller  v.  Davis,  10  Kan.  541,  holding  equity  will  reform  a  mortgage 
where  names  of  mortgagor  are  interchanged  by  mistake. 
Am.  Dec.  Vol.  III.— 70. 
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—  As  against  subsequent  creditors  and  purchasers. 

Cited  in  Chamberlain  v.  Thompson,  10  Conn.  243,  26  A.  D.  390,  holding  it 
will  correct  mistake  as  to  attaching  creditors  with  notice. 

Distinguished  in  Holabird  y.  Burr,  17  Conn.  556,  holding  a  mistake  in  the  draft 
of  a  deed  may  be  corrected  in  a  court  of  chancery  not  only  as  against  the  party 
himself  and  his  heirs,  but  against  others. 
Priority  of  liens. 

Cited  in  Donald  v.  Hewitt,  33  Ala.  534,  73  A.  D.  431,  holding  lien  of  equitable 
mortgage  on  steamboat  created  in  another  state,  superior  to  that  of  an  attach- 
ment or  libel  levied  on  boat  here,  at  suit  of  creditors  who  are  not  entitled  to 
protection  as  innocent  purchasers;  Adler  v.  Anderson,  42  Mo.  App.  189,  on  ques- 
tion ot  priorities  of  liens  of  attaching  creditors. 

Cited  in  reference  note  in  99  A.  D.  268,  on  priority  as  between  liens  by  levy 
and  judgment  liens. 
Notice  of  unrecorded  deed  after  attachment  or  accrnal  of  right. 

Cited  in  Wheaton  v.  Dyer,  15  Conn.  307,  holding  subsequent  notice  of  encum- 
brance does  not  defeat  lien  of  attachment;  Northwestern  Forwarding  Co.  v.  Ma- 
haffey,  36  Kan.  152,  12  Pac.  705,  holding  lien  of  mortgage  executed  before  levy- 
ing an  order  of  attachment  but  not  recorded  until  afterward  is  prior  to  the  lien 
of  the  attachment  although  attaching  creditor  may  not  at  time  of  levy  have  had 
any  notice  of  mortgage. 

Cited  in  reference  note  in  38  A.  D.  130,  on  eflfect  of  actual  or  constructive  no- 
tice of  unrecorded  deed. 

Disapproved  in  Hackett  v.  Callender,  32  Vt.  97,  holding  if  an  attaching  cred- 
itor has  notice  after  his  attachment  but  before  levy  that  the  land  attached  does 
not  belong  to  the  debtor  but  to  another  person,  though  the  record  title  is  in  the 
debtor,  such  notice  will  be  sufficient  to  protect  the  equitable  interest  of  the  real 
owner  against  the  levy. 

Validity  of  unrecorded  conveyance  against  subsequent  purchasers  and 
encumbrancers. 

Cited  in  Stafford  Nat.  Bank  v.  Sprague,  21  Blatchi.  473,  17  Fed.  784,  holding 
by  law  of  Connecticut,  unrecorded  deed  void  as  against  creditors  of  grantor  with- 
out notice;  Bush  v.  Golden,  17  Conn.  594,  on  priority  of  subsequent  mortTage 
over  unrecorded  conveyance;  Newton  Sav.  Bank  v.  Lawrence,  71  Conn.  33  \  41 
Atl.  1054,  on  question  of  superiority  of  lien  of  attaching  creditor  over  unrecorded 
conveyance;  Meade  v.  New  York,  H.  k  N.  R.  Co.  45  Conn.  199,  on  question  of  at- 
taching creditors  being  bound  by  notice  of  an  unrecorded  mortgage. 

Cited  in  reference  notes  in  1  A.  S.  R.  257,  on  effect  of  unrecorded  deed  of 
which  attaching  creditor  had  no  notice;  39  A.  D.  618,  on  priority  of  unrecorded 
deed  over  subsequent  attachment. 
Defective  or  improper  record  as  notice. 

Cited  in  Strong  v.  Smith,  3  McLean,  362,  Fed.  Cas.  No.  13,544;  Montgomery 
V.  Dorion,  6  N.  H.  250;  Gardiner  v.  Tisdale,  2  Wis.  153,  60  A.  D.  407;  Sumner 
V.  Rhodes,  14  Conn.  135, — holding  record  of  deed  defective  in  statute  requisite 
not  constructive  notice;  Johnston  v.  Slater,  11  Gratt.  321,  holding  deed  admitted 
to  record  upon  proof  by  the  subscribing  witnesses,  one  of  whom  was  the  husband 
of  the  grantee,  is  null  and  void  as  to  creditors,  not  having  been  duly  recorded; 
Swift  V.  Q  hompson,  9  Conn.  63,  on  question  of  notice  of  record  of  instruments  not 
required  to  be  recorded;  Moore  v.  Thomas,  1  Or.  201,  on  question  of  record  of 
deed  without  acknowledgment  as  notice;   Carpenter  v.  Dexter,  8  WalL  513,  19 
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L.  ed.  426,  on  question  of  constructive  notice  to  creditors  by  record  of  deed  im- 
properly acknowledged;  Reed  v.  Kemp,  16  111.  445,  on  question  of  recording  act 
in  Connecticut  being  limited  to  such  instruments  as  will  convey  title. 

Cited  in  reference  notes  in  28  A.  D.  309,  on  unauthorized  recording  of  instru- 
ments; 50  A.  D.  407,  on  record  of  defectively  acknowledged  deed  as  notice  to 
subsequent  purchasers  and  encumbrancers. 
Specific  lien  of  attachment  of  real  estate. 

Cited  in  Kittredge  v.  Emerson,  15  N.  H.  227;  Peck  v.  Jenness,  7  How.  612,  12 
L.  ed.  841, — ^holding  attachment  issued  on  mesne  process,  a  specific  lien;  Myers 
V.  Mott,  29  Cal.  359,  89  A.  D.  49  (dissenting  opinion) ;  Bagley  v.  Ward,  37  Cal. 
121,  99  A.  D.  256;  Baird  v.  Trice,  51  Tex.  555;  Harrison  v.  Trader,  29  Ark.  85,— 
on  question  of  lien  being  as  specific  as  if  acquired  by  voluntary  act  of  debtor. 

Cited  in  reference  notes  in  57  A.  D.  371,  on  lien  of  attachment;  39  A.  D.  618, 
on  general  nature  of  attachment  liens. 

Cited  in  note  in  39  A.  D.  607,  on  origin  and  nature  of  attachment  lien. 
Competent  witnesses  to  deeds. 

Cited  in  Winsted  Sav.  Bank  k  Bldg.  Asso.  v.  Spencer,  26  Conn.  195,  holding 
statute  which  requires  that  conveyance  of  land  shall  be  attested  by  two  wit- 
nesses, intends  an  attestation  by  witnesses  who  are  at  the  time  disinterested. 
Estoppel  in  pais  from  silence. 

Cited  in  Bigelow  v.  Topliff,  25  Vt.  273,  60  A.  D.  264;  Blodgett  v.  Perry,  97  Mo. 
263,  10  A.  S.  R.  307,  11  S.  W.  891,— holding  mere  silence  or  some  act  done 
where  means  of  knowledge  is  equally  open  to  both  parties  will  not  estop  party 
doing  the  act  or  remaining  silent;  Moore  v.  Bowman,  47  N.  H.  494;  Neal  v. 
Gregory,  19  Fla.  356, — on  question  of  record  of  instrument  preventing  fraudulent 
grantor  being  estopped  by  silence  from  asserting  it;  Wurmser  v.  Frederick,  62 
Mo.  App.  634,  holding  silence  will  not  estop  a  party  from  asserting  a  title  of 
record. 

21  AM.  DEC.  708,  AliSOP  v.  BfATHER,  8  CONN.  584. 
Relation  of  administrator  de  bonis  non  to  predecessor. 

Cited  in  Re  American  Bd.  of  Comrs.  for  Foreign  Missions,  27  Conn.  344,  hold- 
ing he  has  authority  as  the  immediate  successor  of  the  deceased  and  not  as  the 
successor  of  former  administrator  with  whom  he  has  no  privity;  Taylor  v.  Ben- 
ham,  5  How.  233,  12  L.  ed.  130,  holding  under  statute  in  Alabama,  he  is  liable 
for  assets  in  hands  of  a  former  executor;  Chamberlin's  Appeal,  70  Conn.  363,  41 
L,R.A.  204,  39  Atl.  734,  holding  that  if  it  appears  that  property  which  has  been 
disposed  of  as  testate  estate  is  really  intestate,  an  administrator  de  bonis  non 
may  by  statute  be  appointed  to  recover,  hold,  and  administer  such  estate;  Pease 
V.  Phelps,  10  Conn.  62,  on  question  of  privity  between  administrator  de  bonis  non 
and  executor. 

Cited  in  reference  notes  in  44  A.  D.  472,  on  powers  and  liabilities  of  adminis- 
trator de  bonis  non;  50  A.  D.  540,  on  nonliability  of  administrator  de  bonis  noti 
for  default  or  devastavit  of  prior  administrator  or  executor. 

Cited  in  notes  in  108  A.  S.  R.  432,  on  liabilities  of  administrators  de  bonis 
non;  40  L.R.A.  72,  on  what  assets  pass  to  administrator  de  bonis  non  where 
there  has  been  a  devastavit;  2  £.  R.  C.  199,  on  liability  of  administrator  de 
bonis  non  for  loss  of  predecessor's  default;  40  L.R.A.  37,  on  claims  against  prede- 
cessor for  accounting,  balance,  conversion,  or  devastavit  passing  to  administrator 
de  bonis  non. 
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—  Judgment  for  or  a^inst  predecessor. 

Cited  in  Grayes  v.  Flowers,  61  Ala.  402,  23  A.  R.  665,  holding  judgment  against 
an  executor,  not  binding  on  administrator  de  bonis  non;  Ives  t.  Beedier,  75 
Conn.  153,  52  Atl.  746,  holding  under  statute,  administrator  de  bonis  mm  as  soeli 
takes  the  legal  title  to  a  judgment  rendered  in  favor  of  his  predecessor. 
Continuation  of  business  after  death  of  one  partner. 

Cited  in  reference  note  in  45  A.  S.  R.  318,  on  effect  of  executors  and  aAnio- 
istrators  carrying  on  partnership. 

Cited  in  notes  in  79  A.  S.  R.  714,  on  continuation  of  partnership  after  death 
of  one  partner  under  direction  in  will ;  86  A.  D.  601,  on  carrying  on  oi  partner- 
ship by  representative  of  deceased  partner. 
Liability  of  estate  of  deceased  partner  for  partnership  debts. 

Cited  in  Voorhis  v.  Childs,  17  N.  Y.  364;  Lawrence  v.  Leake  ft  W.  Orphan 
House,  2  Denio,  577;  Troy  Iron  ft  Nail  Factory  v.  Winslow,  11  Blatchf.  613, 
Fed.  Cas.  No.  14,199, — ^holding  it  not  liable  if  the  surviving  partners  are  solvoit 
and  assets  of  firm  are  sufficient;  Van  Riper  v.  Poppenhausen,  43  N.  Y.  68,  hold- 
ing action  may  be  maintained  against  the  representatives  of  a  deceased  partner 
upon  partnership  liability,  when  it  is  proved  that  the  surviving  partner  is 
wholly  insolvent  without  first  exhausting  the  remedy  at  law  against  him;  Camp 
V.  Grant,  21  Conn.  41,  64  A.  D.  321,  holding  person  having  a  debt  against  a 
partnership,  may  upon  the  death  of  one  of  the  partners  come  inunediately  against 
the  estate  of  that  partner  and  have  his  claim  allowed  though  the  surviving  part- 
ner be  solvent  and  within  the  jurisdiction  of  the  court;  Edgar  v.  Cook,  4  Ala. 
588,  holding  clause  in  partnership  articles  providing  that  business  should  con- 
tinue for  a  certain  time  notwithstanding  death  of  one  or  more  of  the  partners, 
has  not  the  effect  to  render  administrators  of  estate  of  deceased  partner  liable 
at  law  upon  a  contract  made  by  the  surviving  partners;  Gibson  v.  Stevens,  7  N. 
H.  352;  Filley  v.  Phelps,  18  Conn.  294, — on  question  of  liability  of  estate  of  de- 
ceased partner  for  debts  of  the  firm. 

Cited  in  reference  notes  in  32  A.  D.  190,  on  rights  of  surviving  partner  in 
partnership  property  for  payment  of  partnership  debts;  54  A.  D.  203,  on  rights 
of  separate  and  partnership  creditors  as  to  priority  of  payment  out  ci  deceased 
partner's  estate. 

Cited  in  note  in  43  A.  S.  R.  367,  on  rights  of  partnership  creditors  to  separate 
property  of  partner  in  equitable  proceedings. 

Liability  of  personal  representatives  of  deceased  partner  who  carry  on 
business. 

Cited  in  reference  note  in  23  A.  D.  790,  as  to  when  deceased  partner's  repre- 
sentatives may  be  sued. 

Distinguished  in  Owens  v.  Mackall,  33  Md.  382,  holding  executor  was  not  a 
partner  in  the  particular  case. 
Right  of  executor  to  continue  business. 

Cited  in  notes  in  12  £.  R.  C.  46,  on  executor's  right  to  carry  on  business  of 
testator;  78  A.  S.  R.  196,  on  power  of  executors  to  carry  on  decedent's  business. 
Liability  of  personal  representative  carrying  on  business  of  estate. 

Cited  in  Stedman  v.  Feidler,  20  N.  Y.  437,  holding  administrator  of  a  de- 
ceased owner  of  vessel,  though  he  may  render  himself  personally  responsible  for 
supplies  furnished  to  her,  cannot  bind  estate  of  intestate;  Mathews  v.  Shcehan, 
76  Conn.  654,  100  A.  S.  R.  1017,  57  Atl.  694,  holding  it  duty  of  administrator 
to  close  up  speculative  margin  account  in  stocks  opened  by  decedent  within  a 


Digitized  by 


Google 


1109  NOTES  ON  AMERICAN  DECISIONS.  [703-712 

reasonable  time  after  his  death  else  he  will  be  liable  for  losses  resulting  there- 
from. 

Cited  in  reference  note  in  37  A.  D.  37,  on  personal  liability  of  executor  of  de- 
ceased partner  on  contracts  affecting  estate. 

91  AM.  DBC.  707,  OHAPMAN  ▼.  KIMBAIili,  9  CONN.  88. 

Riparian  riglits  on  navigable  rivers. 

Cited  in  Gough  v.  Bell,  22  N.  J.  L.  441;  Providence  Steam-Engine  v.  Provi- 
dence k  S.  6.  S.  Co.  12  R.  I.  348,  34  A.  R.  652, — holding  riparian  owner  has 
right  to  wharf  out  below  high-water  mark. 

Cited  in  note  in  54  A.  D.  584,  on  alluvion. 

—  Right  to  seaweed  and  the  lllie. 

Cited  in  Church  v.  Meeker,  34  Conn.  421,  as  to  ownership  of  seaweed  cast  on 
land  of  a  proprietor  at  or  above  high-water  mark;  Clement  v.  Burns,  43  N.  H. 
609,  holding  riparian  owner  upon  navigable  waters  may  maintain  trespass  for 
entry  upon  the  shore  unconnected  with  the  right  of  navigation  or  fishery  and 
removing  therefrom  manure  mixed  with  the  soil  between  high  and  low  water 
mark ;  Anthony  v.  Gifford,  2  Allen,  549,  holding  under  statute,  seaweed  adrift  be- 
longs to  public  although  the  bottom  of  the  mass  may  touch  the  beach. 

Cited  in  note  in  23  E.  R.  C.  863,  on  right  to  seaweed. 

—  Riglits  in  waters  of  navigable  stream. 

Cited  in  St.  Louis,  I.  M.  k  S.  R.  Co.  v.  Ramsey,  53  Ark.  314,  22  A.  S.  R.  195, 
8  L11.A.  559,  13  S.  W.  931;  Hollister  v.  Union  Co.  9  Conn.  436,  25  A.  D.  36; 
Kellogg  V.  Union  Co.  12  Conn.  7, — as  to  ownership  of  navigable  streams;  Hickey 
V.  Hazard,  3  Mo.  App.  480,  holding  one  having  surveyed  marked  and  staked 
off  ice,  unappropriated  by  another  upon  navigable  river,  has  a  possession  suil'i- 
cient  to  support  an  action  for  trespass. 

Cited  in  reference  note  in  58  A.  D.  54,  on  ownership  or  property  in  water 
course. 

—  Right  to  land  under  water. 

Cited  in  People  ex  rel.  Loomis  v.  Canal  Appraisers,  33  N.  Y.  461;  New  York 
V.  Hart,  95  N.  Y.  443;  McManus  v.  Carmichael,  3  Iowa,  1, — ^holding  at  common 
law,  proprietors  of  land  bounded  on  navigable  stream  own  soil  to  high-water 
mark;  Shaw  v.  Osw^o  Iron  Co.  10  Or.  371,  45  A.  R.  146,  holding  in  rivers  in 
which  the  tide  does  not  ebb  and  flow,  the  title  to  the  bed  of  the  stream  is  iu 
the  riparian  owners. 

Cited  in  reference  notes  in  77  A.  D.  444,  on  question  of  ownership  of  bed  of 
rivers;  84  A.  D.  540,  on  state's  ownership  of  land  under  navigable  rivers;  6  A.  D. 
252,  as  to  public  proprietorship  in  navigable  waters  below  high-water  mark. 

Cited  in  note  is  45  HEUl,  238,  on  title  to  land  between  high  and  low  water 
mark. 

—  Stream  as  boundary. 

Cited  in  reference  notes  in  30  A.  D.  286;  72  A.  D.  368,— on  water  courses  as 
boiuidaries. 

Cited  in  note  in  10  A.  D.  386,  on  navigable  river  as  boundary. 

91  AM.  DEC.  712,  STATE  ▼.  WATKINS,  •  CONN.  47. 
Reversible  misoondnct  of  Juror. 

Cited  in  Pettibone  v.  Phelps,  13  Conn.  445,  35  A.  D.  88,  holding  misconduct 
not  occasioned  by  prevailing  party  or  in  his  behalf,  not  indicating  any  improper 


Digitized  by 


Google 


21  AM.  DEC]  NOTES  ON  AMERICAN  DECISIONS.  1110 

bias  upon  the  juror's  mind  and  without  any  unfavorable  effect  to  party  moving 
for  new  trial,  it  is  not  sufficient;  Armleder  v.  Lieberman,  33  Ohio  St.  77,  31  A.  R. 
530,  holding  separation  of  jurors  after  jury  had  retired  to  consider  the  verdict, 
induced  by  a  sudden  alarm  of  fire,  not  such  misconduct  as  will  vitiate  the  Year- 
did  made  on  reassembling. 

Cited  in  reference  note  in  63  A.  D.  102,  on  effect  of  juror's  discussing  case  and 
other  misconduct. 

—  Technical  violations  of  rules. 

Cited  in  State  v.  Brockhaus,  72  Conn.  109,  43  Atl.  850,  holding  it  doea  not 
avoid  verdict. 

—  Communications  with  counsel. 

Cited  in  Ensign  v.  Harney,  15  Neb.  330,  48  A.  R.  344,  18  N.  W.  73,  holding 
use  by  jurors  of  attorney's  horse  and  buggy,  sufficient  ground  for  new  trial; 
Tomlinson  v.  Derby,  41  Conn.  268,  on  question  as  to  when  conversation  by  juror 
with  one  not  of  panel  is  sufficient  to  set  aside  verdict. 
Presumption  of  Jury  obeying  instructions  of  court. 

Cited  in  People  v.  Rogers,  71  Cal.  565,  12  Pac.  679;  Southern  P.  Co.  v.  Earl, 
27  C.  C.  A.  186,  48  U.  S.  App.  716,  82  Fed.  690,— holding  that  jury  obeyed  the 
instructions  of  the  court  is  a  presumption  of  law. 
AdmissibilUy  of  evidence  to  prove  or  rebut  conjugal  affection. 

Cited  in  Boyle  v.  State,  61  Wis.  440,  21  N.  W.  289,  holding  evidence  of  previous 
ill-treatment,  admissible. 

Distinguished  in  Austin  v.  Austin,  10  Conn.  221,  holding  in  action  for  divorce 
by  husband,  against  wife,  evidence  of  husband's  imkindness  toward  wife  not 
admissible  to  prove  innocence  of  wife  or  to  prove  collusion  between  husband  and 
third  party  with  whom  husband  charged  wife  with  committing  adultery. 

—  In  prosecution  for  murder  of  spouse. 

Cited  in  State  v.  Cole,  63  Iowa,  695,  17  N.  W.  183,  holding  where  prisoner  is 
on  trial  for  murder  of  his  wife,  evidence  of  his  loss  of  affection  for  her  is  ad- 
missible; State  V.  Green,  36  Conn.  203,  holding  state  allowed  to  prove  that  pris- 
oner charged  with  murder  of  wife  had  former  wife  living;  State  v.  Leabo,  84 
Mo.  168,  54  A.  R.  91;  State  v.  Punshon,  124  Mo.  448,  27  S.  W.  llll,~ho]ding  on 
trial  of  one  for  murder  of  bis  wife,  it  is  competent  for  him  to  show  that  their 
domestic  relations  were  of  an  affectionate  character. 
Proof  of  existing  meretrioions  relations  of  one  accased  of  wife  murder. 

Cited  in  People  v.  Montgomery,  176  N.  Y.  219,  68  N.  E.  268,  17  N.  Y.  Crim. 
Rep.  603;  Stout  v.  People,  4  Park.  Crim.  Rep.  71;  State  v.  Legg,  69  W.  Va.  316, 
3  L.RJL(N.S.)  1162,  63  S.  C.  645;  People  v.  Harris,  136  N.  Y.  423,  33  N.  E.  65, 
10  N.  Y.  Crim.  Rep.  260, — ^holding  on  trial  of  defendant  for  murder  of  wife  or 
husband,  it  was  proper  to  show  his  illicit  relations  with  other  women  or  men; 
Johnson  v.  State,  17  Ala.  618,  holding  on  trial  of  prisoner  for  murder  of  his 
wife,  proof  that  he  had  during  year  preceding  the  homicide  applied  to  the  mother 
of  a  single  woman  for  permission  to  visit  her  daughter,  admissible. 

Cited  in  reference  note  in  42  A.  S.  R.  333,  on  proof  of  adulterous  intercour^ 
in  homicide. 
Admissibility  of  evidence  of  motive  to  commit  crime. 

Cited  in  State  v.  Lawlor,  28  Minn.  216,  9  N.  W.  698,  holding  it  admissible. 

Cited  in  reference  note  in  38  A.  S.  R.  160,  on  evidence  of  motive  in  homicide. 
^  Collateral  crimes  evincing  motive. 

Cited  in  People  v.  Stout,  4  Park.  Crim.  Rep.  71;  State  v.  Larkin,  11  Nev.  314; 
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Com.  v.  Hutchinson,  42  W.  N.  C.  137,  6  Pa.  Super.  Ct.  405;  State  ▼.  Kent  (State 
T.  Pancoaat),  6  N.  D.  616,  36  L.R.A.  618,  67  N.  W.  1062,— holding  proof  of 
collateral  crime  which  furnished  motive,  admissible. 

Cited  in  note  in  62  LJt.A.  201,  on  evidence  of  other  crimes  to  show  motive 
on  trial  for  murder. 
Admissibility  of  evidence  of  other  crimes. 

Cited  in  People  v.  Seaman,  107  Mich.  348,  61  A.  S.  R.  326,  66  N.  W.  203,  hold- 
ing evidence  of  other  similar  crimes,  admissible;  State  v.  Lapage,  67  N.  H.  246, 
24  A.  R.  69,  on  question  as  to  when  proof  of  similar  crimes  admissible. 

Distinguished  in  State  v.  O'Donnell,  36  Or.  222,  61  Pac.  892,  holding  in  prose- 
cution for  larceny,  it  is  error  to  admit  evidence  that  the  defendant  had  stolen 
other  property  in  his  possession,  it  not  appearing  that  such  larceny  was  part  of 
the  transaction  for  which  defendant  was  on  trial. 

Weight  of  circumstantial  evidence. 

Cited  in  State  v.  Rome,  64  Conn.  329,  30  Atl.  67,  holding  jury  is  judge  of  its 
weight. 

21  AM.  DEC.  718,  SWIFT  t.  THOMPSON,  9  CONN.  6S. 

Fixtures. 

Cited  in  Dubois  v.  Kelly,  10  Barb.  496;  Providence  Gas  Co.  v.  Thurber,  2  R.  I. 
16,  66  A.  D.  621;  Wade  v.  Johnston,  26  Ga.  331, — holding  as  a  general  rule  when 
an  article  can  be  removed  without  essential  injury  to  the  freehold,  or  the  article 
itself,  it  is  a  chattel,  and  not  a  fixture;  Eaves  v.  Estes,  10  Kan.  814,  16  A.  R. 
345;  Keeler  v.  Keeler,  31  N.  J.  Eq.  181 ;  Potter  v.  Cromwell,  40  N.  Y.  287,  100  A. 
D.  486;  Capen  v.  Peckham,  36  Conn.  88, — holding  to  constitute  a  fixture,  it  is 
necessary  that  it  should  appear  that  a  permanent  annexation  to  the  freehold  was 
intended;  Hamilton  v.  Huntley,  78  Ind.  621,  41  A.  R.  693;  Walker  v.  Sherman,  20 
Wend.  636, — on  question  as  to  what  are  fixtures. 

Cited  in  reference  notes  in  19  A.  D.  206;  23  A.  D.  219;  28  A.  D.  293;  30  A.  D. 
367, — on  what  are  fixtures. 
—  Machinery. 

Cited  in  Despatch  Line  of  Packets  v.  Bellamy  Mfg.  Co.  12  N.  H.  205,  37  A.  D. 
203,  holding  machines  and  other  articles  essential  to  the  occupation  of  a  building, 
or  to  the  business  carried  on  in  it,  and  which  are  affixed  to  freehold  and  used  with 
it,  are  fixtures;  Murdock  v.  Gifford,  18  N.  Y.  28;  Vanderpoel  v.  Van  Allen,  10 
Barb.  167;  Teaff  v.  Hewitt,  1  Ohio  St.  611,  69  A.  D.  634;  Hill  v.  Wentworth,  28 
Vt.  428;  M'Kim  v.  Mason,  3  Md.  Ch.  186, — holding  machinery  in  mill  used  for 
purpose  of  manufacturing  cotton  and  fastened  to  the  building  so  as  to  secure 
their  steady  and  uniform  operation,  are  not  fixtures;  People  ex  rel.  National 
Starch  Mfg.  Co.  v.  Waldron,  20  App.  Div.  627,  60  N.  Y.  Supp.  523,  holding 
machinery,  consisting  in  part  of  machines  standing  on  brick  or  wooden  founda- 
tions, fastened  with  bolts,  in  part  of  machines  slightly  fastened  with  screws  and 
in  part  of  shafting,  all  capable  of  being  removed  without  injury  to  building, 
taxable  as  land  under  statute;  Voorhees  v.  McGinnis,  48  N.  Y.  278  (reversing  46 
Barb.  242),  holding  boilers,  engines,  shafting,  and  gearing  erected  in  mill  in  sub- 
stantial manner  without  any  intention  of  removing  them  at  future  time,  fixtures; 
Baldwin  v.  Walker,  21  Conn.  168,  on  question  as  to  when  machinery  in  factory  are 
fixtures. 

Cited  in  reference  note  in  69  A.  D.  658,  on  machinery  as  fixture. 

Cited  in  note  in  11  A.  R.  315,  as  to  when  machinery  is  a  fixture. 
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Retention  of  posnession  of  chattels  by  fieller  as  badge  of  frand. 

Cited  in  Crouch  v.  Carrier,  16  Conn.  606,  41  A.  D.  166;  Rood  v.  Wdch,  28 
Conn.  157;  Gaylor  v.  Harding,  37  Conn.  608;  Talcott  v.  Wilcox,  9  Conn.  134,— 
holding  if  vendor  of  personal  property  be  permitted,  after  the  sale,  to  retain  tiie 
actual  and  visible  possession,  it  is,  if  not  explained,  conclusive  evidence  of  fraud; 
Blocker  v.  Bumess,  2  Ala.  354;  Osborne  v.  Tuller,  14  Conn.  529,— holding  pos- 
session by  assignor  of  personal  property  after  assignment,  presumptive  but  not 
conclusive  evidence  of  fraud;  Toby  v.  Reed,  9  Conn.  216,  holding  bill  of  sale  where 
vendor  retains  possession  of  the  property  prima  facie  void ;  Hewitt  v.  Griawold,  43 
IlL  App.  43,  holding  sale  of  personal  property  without  transfer  of  poasession, 
fraudulent  and  void  as  to  creditors. 

Cited  in  reference  notes  in  26  A.  D.  284;  31  A.  D.  450,— on  poasesaion  by 
vendor  on  sale  of  chattels;  23  A.  D.  62;  29  A.  D.  363,— on  retention  of  poaaession 
of  personal  property  by  vendor;  63  A.  D.  94,  on  vendor's  retention  of  goods  sold 
as  evidence  of  fraud;  28  A.  D.  45;  30  A.  D.  262,— on  retention  of  poasesaion  by 
vendor  or  mortgagor  as  evidence  of  fraud;  67  A.  D.  216,  on  effect  of  retention  of 
possession  of  personal  property  by  mortgagor  or  vendor. 
Ohange  of  poaseasion  easential  to  pledge  or  mortgage. 

Cited  in  Western  Nat.  Bank  v.  Brooka,  17  Phila.  141,  42  Phila.  Leg.  Int  26, 
holding  change  of  possession  essential  to  create  a  valid  pledge;  American  Surety 
Co.  V.  Worcester  Cycle  Mfg.  Co.  100  Fed.  40,  holding  under  law  of  Connecticut,  a 
chattel  mortgage  is  invalid  as  to  after-acquired  property,  as  against  third  parties, 
unless  the  mortgagee  has  actually  taken  possession  of  such  property  before  other 
rights  intervene. 

Cited  in  note  in  12  A,  D.  471,  on  necessity  of  change  of  possession  on  transfer 
of  property. 

Disapproved  in  Almy  v.  Wilbur,  2  Woodb.  &  M.  371,  Fed.  Cas.  No.  256,  holding 
possession  of  machinery  by  mortgagor  not  evidence  of  fraud. 
—  In  transfers  by  operation  of  law. 

Cited  in  Ward  v.  Connecticut  Pipe  Mfg.  Co.  71  Conn.  346,  71  A.  S.  R.  207,  42 
L.R.A.  706,  41  Atl.  1057,  holding  the  rule  imputing  fraud  where  possession  is  not 
taken  under  voluntary  conveyance  of  goods,  does  not  apply  to  a  conveyance  to  a 
receiver  aa  fully  as  to  those  made  to  an  ordinary  vendee  or  assignee;  Mills  v. 
Camp,  14  Conn.  219,  36  A.  D.  488,  holding  in  attachment  of  property  where  tho 
removal  of  the  property  attached  would  be  attended  with  great  waste  and  expense^ 
it  may  be  dispensed  with. 
Assignees  for  benefit  of  creditors  aa  bona  fide  purchasers  and  ereditora. 

Cited  in  Shipman  v.  ^tna  Ins.  Co.  29  Conn.  245;  Shaw  v.  Smith,  48  Conn.  306,. 
40  A.  R.  170;  Re  Wilcox  &  H.  Co.  70  Conn.  220,  39  Atl.  163;  Newtown  Sav.  Bank 
V.  Lawrence,  71  Conn.  358,  41  Atl.  1054;  Pillsbury  v.  Kingon,  33  N.  J.  Eq.  287^ 
36  A.  R.  656;  Chamberlain  v.  Thompson,  10  Conn.  243,  26  A.  D.  390, — holding  bo 
is  a  bona  fide  creditor  and  has  all  rights  of  creditor ;  Palmer  v.  Thayer,  28  Couu 
237,  on  question  of  assignee  in  insolvency  being  bona  fide  purchaser;  City  F.  Ins. 
Co.  V.  Olmsted,  33  Conn.  476,  on  rights  of  assignee  in  property  of  insolvent. 

Cited  in  reference  note  in  28  A.  D.  206,  on  right  of  aaaignee  for  ereditora  to  im- 
peach validity  of  conveyance. 

Disapproved  in  Thompson  v.  Esty,  69  N.  H.  66,  46  Atl.  666,  holding  assignee  !» 
insolvency  not  a  bona  fide  purchaser. 
Necessity  of  record  of  agreements  about  personal  property. 

Cited  in  Almy  v.  Wilbur,  2  Woodb.  &  M.  371,  Fed.  Cas.  No.  256,  on  qnestioii  of 
necessity  of  record  of  such  agreement  when  it  is  not  a  mortgage. 
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21  AM.  DEC.  7Zt,  KINN£  y.  KIXNE,  9  CONN.  103. 
Verdict  against  evidence  as  ground  for  new  trial. 

Cited  in  Witter  v.  Latham,  12  Conn.  392,  holding  new  trial  will  be  granted  when 
the  verdict  is  manifestly  against  the  weight  of  evidence;  Laflin  v.  Pomeroy,  11 
Conn.  440,  holding  if  it  does  not  clearly  appear  that  the  finding  of  the  jury  is 
against  the  weight  of  evidence,  or  that  is  necessary  to  the  justice  of  the  cause,  or 
that  the  result  would  or  ought  to  be  different,  a  new  trial  will  not  be  granted. 

Cited  in  reference  notes  in  24  A.  D.  319,  as  to  when  new  trial  may  be  granted; 
23  A.  D.  336;  38  A.  S.  R.  186, — on  granting  new  trial  when  verdict  is  against 
weight  of  evidence;  39  A.  D.  692;  79  A.  D.  623, — as  to  when  new  trial  will  be 
granted  because  verdict  is  against  evidence. 
Testamentary  capacity. 

Cited  in  St.  Leger's  Appeal,  34  Conn.  434,  91  A.  D.  736;  Cromwell  v.  Riker,  2 
Dem.  364;  Re  Bush,  1  Connolly,  330,  5  N.  Y.  Supp.  23;  Dunham's  Appeal,  27 
Conn.  192, — holding  if  testator  has  mind  enough  to  know  and  appreciate  his  rela- 
tions to  the  natural  objects  of  his  bounty  and  the  character  and  effect  of  the  dispo- 
sitions of  his  will,  he  has  sufficient  capacity  to  make  a  will;  Stubbs  v.  Houston,  33 
Ala.  566,  holding  person  may  be  competent  to  make  a  will  without  possessing  such 
capacity  as  would  enable  him  to  transact  the  ordinary  business  of  life;  Holden 
V.  Meadows,  31  Wis.  284,  holding  allegation  that  testator's  "memory  and  mental 
faculties  had  become  almost  wholly  obliterated"  sufficient  allegation  of  lack  oi 
such  capacity;  Delafield  v.  Parish,  26  N.  Y.  9,  holding  question  on  contest  of  will 
is  whether  testator  had  capacity  to  make  a  will,  not  whether  he  had  capacity  to 
make  the  will  produced;  Yoe  v.  McCord,  74  111.  33,  holding  if  mind  and  memory 
of  testator  are  sufficiently  sound  to  enable  him  to  know  and  understand  the  busi- 
ness in  which  he  is  engaged  at  the  time  of  executing  his  will,  he  is  of  sound  mind 
and  memory;  Clark  v.  Ellis,  9  Or.  128,  holding  testamentary  capacity  implies  that 
testator  fully  understands  what  he  is  doing  and  how  he  is  doing  it;  Lancaster  v. 
Alden,  26  R.  I.  170,  68  Atl.  638;  Beaubien  v.  Cicotte,  12  Mich.  469, — on  question 
what  constitutes  sufficient  testamentary  capacity. 

Cited  in  reference  notes  in  62  A.  D.  60;  31  A.  S.  R.  426,— on  testamentary  ca- 
pacity; 26  A.  D.  301,  on  what  constitutes  testamentary  capacity;  49  A.  D.  660, 
on  capacity  of  testator. 

Cited  in  note  in  2  L.RJL.  670,  on  proof  of  testamentary  capacity. 

—  Eccentricities  and  delusions. 

Cited  in  Kimberly's  Appeal,  68  Conn.  428,  67  A.  S.  R.  101,  37  L.R.A.  261,  36 
Atl.  847,  upholding  instruction  defining  insane  delusion  as  a  false  belief  for  which 
there  is  no  reasonable  foundation  and  concerning  which  the  mind  of  testator  was 
not  open  to  permanent  correction;  Hine's  Appeal,  68  Conn.  661,  37  Atl.  384,. 
holding  that  person  is  eccentric  or  odd  is  not  sufficient  to  avoid  will. 

Cited  in  reference  note  in  61  A.  D.  84,  on  eccentricity  of  testator  as  no  ground 
for  invalidating  will. 

—  Mental  condition  before  or  after  time  of  will. 

Cited  in  McDaniel  v.  Crosby,  19  Ark.  633;  Toomes  Estate,  64  Cal.  609,  35  A.  R. 
83,  holding  evidence  as  to  insanity  of  testator  before  or  subsequent  to  execution  of 
will,  admissible. 

Cited  in  reference  note  in  66  A.  D.  429,  on  mental  capacity  at  time  of  making 
will  determining  testamentary  capacity. 
Declarations  admissible  as  showing  mental  state  of  declarant. 

Cited  in  Herster  ▼.  Herster,  122  Pa.  239,  9  A.  S.  R.  95,  23  W.  N.  C.  117,  16  AtL 
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342,  46  Phila.  Leg.  Int.  291;  Robinson  v.  Hutchinson,  26  Vt  38,  60  A.  D.  298; 
Dinges  \i  Branson,  14  W.  Va.  100, — ^holding  such  declarations  made  either  before 
or  after  the  execution  of  the  instrument  are  admissible  where  the  issue  iuTolyes 
the  mental  capacity  of  the  testator  or  grantor  or  undue  influence  exerted  over 
him  at  the  time. 
Opinion  evidence  as  to  sanity. 

Cited  in  reference  note  in  41  A.  D.  464,  on  opinions  of  witnesses  as  evidence  of 
insanity. 

Cited  in  note  in  21  L.  ed.  U.  S.  73,  on  opinion  evidence  as  to  sanity. 
—  Of  testator. 

Cited  in  Dewitt  v.  Barley,  9  N.  Y.  371,  holding  subscribing  witnesses  to  a  will 
or  deed  may  give  their  opinions  as  to  mental  capacity  of  grantor  or  testator. 

Cited  in  reference  note  in  90  A.  D.  689,  on  competency  of  opinions  of  nonpro- 
fessional witnesses  as  to  sanity  or  testamentary  capacity  of  testator. 
*  Basis  for  nonexpert  opinion  as  to  sanity. 

Cited  in  Sydleman  v.  Beckwith,  43  Conn.  9;  Stewart  v.  Conner,  13  Ala.  94,— 
holding  nonexpert  witnesses  must  give  facts  upon  which  opinion  is  based;  Re 
Dolbur,  149  Cal.  227,  86  Pac.  695,  9  A.  &  E.  Ann.  Cas.  795,  holding  nonexpert 
witness  as  to  sanity  of  testator  must  give  facts  upon  which  opinion  is  based: 
Culver  V.  Haslam,  7  Barb.  314,  holding  opinion  of  intimate  friend  of  grantor  oi 
deed  may  give  his  opinion  as  to  his  mental  capacity  based  upon  facts  and  dream- 
stances  within  his  own  knowledge  and  disclosed  by  him  in  his  testimony  as  the 
foundation  of  his  opinion;  Beaubien  v.  Cicotte,  12  Mich.  459,  holding  in  inquiry 
4K)ncerning  mental  capacity  to  perform  a  certain  act  witnesses  who  are  not  experts 
may  testify  to  their  opinions  upon  the  question  in  controversy,  based  upon  their 
^wn  observations;  DeWitt  v.  Barley,  13  Barb.  550;  Dunham's  Appeal,  27  Conn. 
192, — holding  nonexpert  witness  may  give  opinion  as  to  sanity  of  testator  ac- 
4!ompanied  by  statement  of  facts  within  his  own  knowledge  upon  which  he  bases 
his  opinion;  State  v.  Pike,  49  N.  H.  399,  6  A.  R.  533  (dissenting  opinion),  on  ad- 
missibility of  nonexpert  testimony  as  to  mental  capacity  of  defendant. 

Cited  in  note  in  38  L.R.A.  747,  on  weight  of  nonexpert  opinion  as  to  sanity  or 
insanity  as  affected  by  facts  and  reasons  stated. 
Test  of  insanity  generally. 

Cited  in  Cochran  v.  Amsden,  104  Ind.  282,  3  N.  E.  934,  holding  under  statute, 
if  a  person  under  guardianship  as  an  insane  person  is  not  so  far  restored  to  r^- 
son  as  to  be  capable  of  understanding  the  ordinary  affairs  of  life,  the  guardian- 
ship should  be  continued. 
Age  and  decrepitude  as  evidence  of  Insanity. 

Cited  in  Carnagie  v.  Diven,  31  Or.  366,  49  Pac.  891,  holding  it  cannot  be  inferred 
from  the  fact  of  extreme  old  age  that  a  grantor  was  mentally  incapacitated  to  exe- 
cute a  conveyance. 
Admissibility  of  evidence  of  previous  or  subsequent  insanity. 

Cited  in  Clinton  v.  Estes,  20  Ark.  216,  holding  to  determine  mental  capacity  of 
individual  at  particular  time,  it  is  often  necessary  to  inquire  into  state  of  his 
health,  conduct,  etc.,  some  time  before  and  after  period  in  question;  State  v. 
Hays,  22  La.  Ann.  39,  holding  evidence  of  previous  or  subsequent  insanity  is  prop- 
erly admissible  for  purpose  of  aiding  jury  in  forming  a  conclusion  whether  in- 
sanity existed  at  time  alleged  crime  was  committed. 
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31  AM.  DEC.  737,  WEST  t.  ANDERSON,  •  CONN.  107. 
False  representations  of  vendor. 

Cited  in  Bartholomew  t.  Bushnell,  20  Conn.  271,  holding  effect  of  false  repre- 
•sentation  of  vendor  not  destroyed  by  refusal  to  warrant. 

Cited  in  reference  notes  in  34  A.  D.  503,  on  effect  of  representations  of  vendor ; 
90  A.  D.  426,  on  misrepresentation  by  vendor  as  fraud;  52  A.  D.  343,  on  vendor's 
liability  for  fraud  in  absence  of  warranty;  52  A.  D.  343,  on  evidence  of  fraud  in 
action  for  breach  of  warranty;  44  A.  D.  368,  on  liability  of  vendor  of  personal 
property  for  breach  of  warranty  of  soundness. 
Measure  of  damages  for  breach  of  warranty  of  goods  sold. 

Cited  in  Voorhees  v.  Earl,  2  Hill,  288,  38  A.  D.  588,  holding  measure  of  dam- 
ages for  breach  of  warranty  as  to  quality  is  the  difference  between  the  value  of 
the  goods  as  they  really  were  and  what  their  value  would  have  been  had  they 
answered  the  warranty. 

Cited  in  reference  notes  in  59  A.  D.  741,  on  measure  of  damages  for  breach  of 
warranty  of  soundness;  38  A.  S. 'R.  396,  on  seller's  rights  on  buyer's  refusal  to 
accept  goods. 
Remarks  of  Judge  as  error. 

Cited  in  Black  v.  Griggs,  74  Conn.  582,  51  Atl.  523,  on  question  as  to  when 
such  remarks  are  reviewable  on  appeal. 

Cited  in  reference  note  in  99  A.  D.  130,  on  erroneous  instructions  as  ground  for 
reversal  or  new  trial. 
Presumption  as  equivalent  to  proof. 

Cited  in  Reynolds  v.  Schweinefus,  1  Cin.  Sup.  Ct.  Rep.  215;  Ward  v.  Barrows, 
2  Ohio  St.  241,— on  presumption  of  acts  done  from  proofs  of  acts  presupposing 
them. 

21  AM.  DEC.  742,  TOLEN  ▼.  TOLEN,  2  BLACKF.  407. 
Domicil  of  married  woman. 

Cited  in  note  in  9  E.  R.  C.  728,  on  husband's  domicil  as  that  of  wife. 
Jurisdiction  of  divorce  suit  generally. 

Cited  in  reference  notes  in  87  A.  D.  711,  on  jurisdiction  to  decree  divorce;  87 
A.  D.  340,  as  to  how  jurisdiction  in  divorce  cases  is  determined;  51  A.  S.  R.  819. 
on  jurisdiction  of  courts  of  another  state  to  grant  divorce. 

Cited  in  notes  in  76  A.  D.  672;  59  L.R.A.  164, — on  jurisdiction  of  subject- 
matter  of  divorce  at  place  of  marital  offense;  59  L.R.A.  152,  on  jurisdiction  of 
subject-matter  of  divorce  at  place  of  marriage  and  of  original  matrimonial 
domicil. 

Jurisdictional  domicil  in  divorce. 

Cited  in  Ditson  v.  Ditson,  4  R.  I.  87 ;  Leith  v.  Leith,  39  N.  H.  20,— holding  it 
depends  upon  the  domicil  of  the  parties;  Dickinson  v.  Dickinson,  167  Mass.  474, 
45  N.  £.  1091,  on  question  of  assumption  of  jurisdiction  by  courts  of  Indiana 
before  domicil  of  one  of  the  parties;  Watkins  v.  Watkins,  125  Ind.  163,  21  A.  S.  R. 
217,  25  N.  E.  175,  holding  where  neither  plaintiff  nor  defendant  is  a  resident  of  the 
state  or  territory  in  which  decree  of  divorce  is  pronounced,  the  courts  have  no 
jurisdiction,  and  their  decree  is  void;  Haddock  v.  Haddock,  201  U.  S.  562,  50  L. 
ed.  867,  26  Sup.  Ct.  Rep.  525,  5  A.  &  E.  Ann.  Cas.  1,  on  question  of  validity  of 
decree  of  divorce  rendered  in  Indiana  where  only  the  plaintiff  was  domiciled. 

Cited  in  notes  in  16  L.R.A.  498,  499,  on  domicil  of  wife  for  purpose  of  divorce 
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suit;  59  L.R.A.  155,  on  time  of  marital  offense  relatively  to  acquisition  of  domicil 
at  forum  as  affecting  jurisdiction  of  subject-matter  of  divorce. 
~  Against  defendant  temporarily  absent  from  Jurisdiction. 

Cited  in  Baker  v.  People,  15  Hun,  256;  Hunt  v.  Hunt,  72  N.  Y.  217,  28  A.  E. 
129  (affirming  9  Hun,  622) — holding  such  decree  rendered  upon  substituted  serr- 
ice  as  provided  by  statute,  valid. 
Capacity  of  wife  to  acquire  separate  domicil  for  purpose  of  divorce. 

Cited  in  Derby  v.  Derby,  14  111.  App.  645;  Jenness  v.  Jenness,  24  Ind.  355,  87 
A.  D.  335;  Hanberry  v.  Hanberry,  29  Ala.  719, — ^holding  she  may  acquire  such  a 
domicil. 
Conflict  of  laws. 

Cited  in  reference  note  in  28  A.  D.  135,  on  lew  domicilii. 
~  As  to  validity  of  marriage. 

Cited  in  Thompson  v.  State,  28  Ala.  12,  holding  law  of  place  where  marriage  was 
solemnized,  governs. 

Cited  in  reference  note  in  64  A.  S.  R.  482,  on  conflict  of  laws  as  to  marriage  and 
divorce. 
~As  to  divorce  generally. 

Cited  in  reference  note  in  34  A.  D.  173,  on  law  governing  divorce  proceedings. 
~  extraterritorial  effect  of  decree  of  divorce  against  nonresident. 

Cited  in  Cox  v.  Cox,  19  Ohio  St.  502,  2  A.  R.  415,  holding  decree  of  divorce 
against  a  nonresident  in  suit  in  which  she  was  served  by  constructive  service  and 
had  no  actual  notice,  void;  Prosser  v.  Warner,  47  Vt.  667,  19  A.  R.  132,  on  ques- 
tion of  extraterritorial  effect  of  decree  of  divorce. 

Cited  in  reference  notes  in  26  A.  D.  732;  70  A.  S.  R.  810,— on  validity  of  foreign 
divorce;  44  A.  S.  R.  473;  63  A.  S.  R.  655,— on  validity  of  divorce  obtained  in  an- 
other state;  16  A.  S.  R.  786,  on  effect  of  foreign  divorces;  34  A.  S.  R.  254,  on  ef 
feet  of  divorce  procured  in  another  state ;  23  A.  D.  557,  on  effect  of  divorce  grantea 
in  another  state  or  country;  51  A.  S.  R.  653,  on  effect  of  divorce  granted  in  one 
state  on  property  rights  in  another;  96  A.  D.  741,  on  effect  and  impeachment  of 
foreign  divorce;  61  A.  D.  459,  on  proceedings  to  vacate  and  annul  divorces  and 
effect  on  parties  and  on  marriages  which  they  have  contracted;  96  A.  D.  787,  on 
proof  in  second  action  that  the  same  point  was  raised  and  decided  in  former 
action. 

Validity  of  divorce  decree. 

Cited  in  Hood  v.  State,  56  Ind.  263,  26  A.  R.  21,  on  validity  of  divorce  on  pub- 
lished service;  Cheever  v.  Wilson,  9  Wall.  108,  19  L.  ed.  604,  on  validity  of  decree 
of  divorce  according  to  laws  of  Indiana. 

Cited  in  reference  notes  in  42  A.  S.  R.  398,  on  right  to  inquire  into  jurisdie- 
tion  of  court  of  another  state  to  grant  divorce;  2  A.  S.  R.  454,  on  validity  of  di- 
vorce rendered  without  personal  service  on  defendant;  33  A.  S.  R.  54,  on  valid- 
ity of  divorce  decree  when  neither  party  resides  in  jurisdiction;  62  A.  D.  706.. 
on  validity  of  divorces  granted  in  one  state  when  marriage  and  cause  of  action 
occurred  in  different  state. 

Cited  in  notes  in  19  L.R.A.  818,  on  validity  of  decree  of  divorce  obtained  on 
publication  or  service  out  of  state  where  defendant  did  not  appear;  25  A.  D.  377, 
on  validity  of  divorce  granted  against  one  residing  in  another  state  and  not  per^ 
•onally  served  with  process. 
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Impairment  of  obligation  of  oontraots. 

Cited  in  reference  note  in  30  A.  D.  274,  on  statutes  impairing  vested  rights  or 
obligation  of  contracts. 
—  Divorce  as. 

Cited  in  reference  note  in  34  A.  D.  173,  on  divorce  as  impairment  of  obligation 
of  contracts. 

21  AM.  DEO.   752,  DAGGETT  v.  ROBINS,  2  BliAOKF.  415. 
Nonsuit  as  bar  to  subsequent  action  in  replevin. 

Cited  in  Rodgers  v.  Levy,  36  Neb.  601,  54  N.  W.  1080;  Westcott  v.  Bock,  2  Colo. 
335, — holding  it  no  bar. 

Cited  in  note  in  49  A.  8.  R.  833,  on  nonsuit  as  bar  to  judgment  on  merits. 
\nien  replevin  lies. 

Cited  in  reference  notes  in  26  A.  D.  688,  as  to  when  replevin  lies ;  23  A.  D.  333» 
on  replevin  for  tortious  and  imlawful  taking. 

Cited  in  note  in  80  A.  8.  R.  742,  743,  as  to  when  replevin  or  claim  and  delivery 
is  sustainable. 

^—Against  officer  attaching  stranger's  goods. 

Cited  in  Samuel  v.  Agnew,  80  111.  553,  holding  it  will  lie. 
Nature  of  action  of  replevin. 

Cited  in  Webber  v.  Underbill,  19  Wend.  447,  on  question  of  replevin  being  partly 
proceeding  in  personam  and  partly  in  rem;  Moore  v.  Kepner,  7  Neb.  291,  holding 
under  Code,  gist  of  action  is  the  imlawful  detention  of  the  property. 
Writ  of  recordari  facias  loquelam. 

Cited  in  note  in  07  A.  D.  248,  on  writ  of  recordari  facias  loquelam. 


Digitized  by 


Google 


Digitized  by 


Google 


NOTES 

ON  THE 

AMEEICAN  DECISIONS. 

OASES  IN  22  AM.   DEO. 


22  AM.  DEO.  88,  DORSEY  v.  DORSET,  5  J.  J.  MARSH.  280. 
Powers  and  rights  of  personal  representative. 

Cited  in  reference  note  in  32  A.  D.  106,  on  limitation  of  authority  of  executor, 
administrator,  or  curator. 
—  Of  administrator  de  bonis  non. 

Cited  in  reference  notes  in  39  A.  D.  724,  on  powers  of  administrator  de  honi* 
non;  44  A.  D.  472,  on  powers  and  liabilities  of  administrator  de  bonis  non. 

Cited  in  note  in  108  A.  S.  R.  421,  on  property  which  vests  in  administrator 
de  bonis  non. 

Right  to  sue  execQtor  or  administrator  appointed  In  another  state. 

Cited  in  Achison  v.  Lindsey,  6  B.  Mon.  86,  43  A.  D.  163,  holding  that  dis- 
tributee may  enforce  distribution  in  courts  of  state  to  which  administrator  has 
removed;  Manion  v.  Titsworth,  18  B.  Mon.  582;  Hussey  v.  Sargent,  116  Ky.  53, 
75  S.  W.  211, — holding  executor  appointed  in  one  state  but  domiciled  in  another 
may  be  required  to  account  in  latter;  Courtney  v.  Pradt,  160  Fed.  661,  holding 
executor  or  administrator  appointed  in  one  state  not  liable  to  be  sued  in  another 
unless  he  has  removed  thereto. 

Cited  in  note  in  27  L.R.A.  112,  113,  on  judgments  of  another  state  of  country 
rendered  against  executor  or  administrator. 
Liaw  governing  dlstribntlon. 

Cited  in  reference  notes  in  28  A.  D.  690,  on  law  of  decedent's  domicil  governing 
in  distribution  of  personal  estate;  33  A.  D.  162,  on  law  governing  succession  to 
decedent's  estate. 

Cited  in  note  in  43  A.  D.  518,  on  what  law  governs  distribution  or  descent  of 
personalty. 
Judicial  notice  of  foreign  law. 

Cited  in  notes  in  11  A.  D.  782;  4  L.R.A.  42,— on  judicial  notice  of  laws  of  sister 
sUte. 

1119 


Digitized  by 


Google 


22  AM.  DEC]  NOTES  ON  AMERICAN  DECISIONS.  1120 

92  AM.  DBC.  Z7,  McCIiAIN  t.  TODD,  5  J.  J.  MARSH.  SS5. 
Necessity  of  possession  to  maintenance  of  action  of  trespmas. 

Cited  in  Ault  v.  Meager,  112  Ga.  148,  37  S.  E.  185,  holding  actual  possetsioB 
essential  to  maintenance  of  action  for  trespass  upon  realty. 

Cited  in  reference  notes  in  60  A.  S.  R.  638,  on  who  may  maintain  trespass; 
26  A.  D.  178;  31  A.  D.  66;  39  A.  S.  R.  796,~-on  necessity  for  possession  to  main- 
tain action  for  trespass;  61  A.  D.  646,  on  possession  alone  sufficient  for  maints- 
nance  of  trespass  quare  olausum  f regit;  38  A.  D.  646;  63  A.  D.  207,— on  pos- 
session required  to  maintain  trespass  quare  clausum  f regit;  26  A.  D.  648,  on 
sufficiency  of  constructive  possession  of  absolute  owner  to  sustain  trespass;  69 
A.  D.  244,  on  maintenance  of  trespass  by  owner  not  in  possession  for  removal 
of  wood  severed  from  the  freehold;  72  A.  D.  123,  on  necessity  of  trees  being  an 
actual  possession  to  maintain  trespass  for  cutting. 

Disapproved  in  Butler  v.  Tayloe,  86  Me.  17,  29  Atl.  923,  holding  one  in  con 
structive  possession  may  maintain  action  of  trespass  quare  olausutn  fregit. 
Right  of  intruder  to  maintain  action  of  trespass. 

Cited  in  Stillwell  v.  Duncan,  103  Ky.  69,  39  L.R.A.  863,  44  S.  W.  367,  holding 
plea  of  Uberum  tenementum  good  defense  to  action  of  trespass  quare  clausum 
fregit  brought  by  person  in  actual  possession. 
What  constitutes  a  trespass. 

Cited  in  reference  note  in  66  A.  S.  R.  37,  on  trespass  by  disturbing  remains  of 
the  dead. 

22  AM.  DEO.  41,  SNEE3>  t.  EWIXO,  5  J.  J.  BCARSH.  460. 
Revocabillty  of  ex  parte  probate  of  will. 

Cited  in  reference  note  in  27  A.  D.  225,  on  revocability  of  ew  parte  probate  ot 
will. 
Extraterritorial  effect  of  decree  or  statute. 

Cited  in  Poindexter  v.  Burwell,  82  Va.  507,  holding  land  in  one  state  not 
subject  to  decree  made  in  another;  Leonard  v.  Braswell,  99  Ky.  628,  36  L.II.A. 
707,  36  S.  W.  684,  holding  offspring  of  bigamous  marriage  which  was  void  where 
contracted  may  inherit  in  another  state  under  statute  which  legitimates  them. 

Cited  in  reference  notes  in  61  A.  D.  622,  on  nonoperation  per  ee  of  foreign  laws 
extra  territorially ;  63  A.  S.  R.  736,  on  extraterritorial  effect  of  mechanics'  liens. 
Effect  of  foreign  will  or  protMite. 

Cited  in  Chidsey  v.  Brookes,  130  Ga.  218,  60  S.  E.  629,  holding  foreign  snll  not 
probated  in  state  insufficient  to  pass  title. 

Cited  in  reference  note  in  7  A.  8.  R.  817,  on  record  and  probate  of  foreign  wilL 

Cited  in  notes  in  48  L.RJL.  146,  on  effect  of  probate  of  will  in  another  state; 
48  L.RJL.  133,  on  effect  of  probate  of  will  of  real  estate  in  another  state; 
73  A.  D.  68,  on  statutory  provisions  as  to  effect  of  wills  probated  in  another 
state;  116  A.  S.  R.  619,  on  conclusiveness  of  foreign  probate  of  will;  6  L.RA. 
(N.S.)  620,  on  conclusiveness  of  foreign  probate  as  affecting  real  property;  48 
L.R.A.  142,  on  conclusiveness  of  probate  of  will  from  another  state  after  filing 
for  record. 

Limited  in  Mahomer  v.  Hooe,  9  Smedes  k  M.  247,  48  A.  D.  706,  holding  for- 
eign will  contravening  policy  of  state  inoperative. 
Necessity  of  recording  foreign  will  or  probate. 

Cited  in  Olney  v.  Angell,  6  R.  1.  198,  73  A.  D.  62,  holding  foreign  will  inop- 
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eratiye  in  another  state  unless  filed  and  recorded  there;  Smith  y.  Shackleford, 
9  Dana,  452,  holding  will  not  recorded  or  proved  in  state  not  competent  evi- 
denoe  of  title  to  land. 

Cited  in  reference  note  in  43  A.  D.  518,  on  admission  to  record  of  foreign  will 
and  effect  thereof. 

Cited  in  note  in  113  A.  S.  R.  213,  on  necessity  of  recording  foreign  probate  of 
will. 
Rights  of  foreign  administrators. 

Cited  in  reference  note  in  26  A.  D.  309,  on  rights  of  foreign  administrators. 

Contesting  probate  of  will. 

Cited  in  reference  note  in  90  A.  D.  331,  on  contesting  probate  of  will. 
Contesting  foreign  will. 

Distinguished  in  McCall  v.  Vallandingham,  9  B.  Mon.  449,  holding  bill  to  con- 
test validity  of  will  cognizable  only  in  county  where  will  was  probated. 
Proof  of  foreign  will. 

Cited  in  reference  note  in  43  A.  D.  518,  on  proof  of  foreign  wills. 
Implied  revocation  of  will. 

Cited  in  Tyler  v.  Tyler,  19  111.  151,  holding  marriage  revokes  prior  will  of 
husband;  McCullum  v.  McKenzie,  26  Iowa,  510,  holding  will  impliedly  revoked 
by  subsequent  birth  of  child. 

Cited  in  reference  notes  in  51  A.  D.  386,  on  revocation  of  wills;  34  A.  D.  139, 
on  what  amounts  to  revocation  of  will;  90  A.  D.  331,  on  implied  revocation  of 
will. 

Cited  in  notes  in  28  A.  S.  R.  356,  on  implied  revocation  of  will;  15  A.  D.  661 ; 
80  A.  D.  518 ;  28  A.  S.  R.  359,  360, — on  marriage  and  birth  of  issue  as  revocation 
of  will. 

Right  of  bastard  to  inherit. 

Cited  in  reference  notes  in  11  A.  S.  R.  173;  48  A.  S.  R.  244, — on  right  of  bas- 
tards to  inherit;  40  A.  D.  495,  on  right  of  bastard  to  inherit  at  common  law; 
75  A.  D.  642,  on  right  of  bastard  to  inherit  or  transmit  property;  40  A.  D.  58, 
as  to  whether  illegitimate  child  could  inherit  father's  estate;  27  A.  D.  537,  on 
right  of  inheritance  by  or  from  illegitmate  children. 

Cited  in  notes  in  23  L.R.A.  753,  on  inheritance  by  children  of  marriage  null 
in  law;  12  A.  S.  R.  101,  on  rights  of  illegitimate  children  to  inheritance. 

Conflict  of  laws. 

Cited  in  notes  in  2  L.R.A.  (N.S.)  425,  on  conflict  of  laws  as  to  formal  validity 
of  will  of  real  property;  2  L.R.A.(N.S.)  465,  on  conflict  of  laws  as  to  revocation 
of  wills;  65  L.R.A.  178,  180,  on  conflict  of  laws  as  to  legitimacy  dependent  on 
acts  subsequent  to  birth. 

—  As  to  validity  of  marriage. 

Cited  in  reference  notes  in  34  A.  D.  164,  as  to  when  foreign  marriages  are 
valid;  36  A.  D.  166,  on  what  law  determines  validity  of  marriage;  53  A.  D.  167, 
on  lew  loci  eontractue  as  determining  validity  of  marriage  contract. 

Cited  in  note  in  57  L.R.A.  161,  on  conflict  of  laws  as  to  polygamous  marriages 
and  temporary  marital  unions. 

—  As  to  distribution  or  descent  of  property. 

Cited  in  Swift  v.  Wiley,  1  B.  Mon.  114,  holding  title  to  real  estate  must  pass 
according  to  the  law  of  the  situs;  Garland  v.  Rowan,  2  Smedes  &,  M.  617,  holding 
slaves  pass  according  to  law  of  decedent's  doroicil. 
Am.  Dec.  Vol.  IH.— 71. 
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Cited  in  reference  notes  in  43  A.  D.  158,  on  what  law  govemi  descent  of  per- 
sonal property;  48  A.  S.  R.  244,  on  what  law  governs  descent  of  real  pn^rty; 
32  A.  D.  627,  on  lex  ret  sitai  governing  disposition  of  realty. 

Cited  in  notes  in  43  A.  D.  518,  on  what  law  governs  distribution  or  descent  ot 
personalty;  28  A.  D.  460,  on  law  of  lew  domicilii  governing  as  to  personalty; 
85  A.  S.  R.  563,  on  law  governing  succession  and  distribution  of  personal  prop- 
erty to  married  women. 
liegal  character  of  movable  property. 

Cited  in  reference  notes  in  44  A.  D.  243,  on  slaves  as  personal  property  only; 
46  A.  D.  549,  on  slaves  as  personal  property  in  Kentucky. 

Criticized  in  Jones  v.  Marable,  6  Humph.  116,  holding  state  may  impress  upon 
movable  property  any  character  it  may  choose. 
Cohabitation  and  repute  to  show  marriage. 

Cited  in  White  v.  White,  82  Cal.  427,  7  L.RJ^.  799,  23  Pac  276,  holding  evi- 
dence  of  cohabitation  and  repute  admissible  to  show  marriage  where  question 
of  public  offense  not  involved. 

Cited  in  reference  note  in  26  A.  D.  484,  on  cohabitation  as  presumptive  evi- 
dence of  marriage  relation. 
Proof  of  marriage. 

Cited  in  notes  in  7  L.RJL.  800,  on  sufficiency  of  proof  of  marriage;  17  E.  R. 
C.  176,  on  sufficiency  in  prosecutions  for  bigamy  of  showing  that  first  marriage 
was  valid  common-law  marriage. 
Question  for  jnry. 

Cited  in  State  v.  Goodrich,  14  W.  Va.  834,  holding  presumption  of  innocence 
of  accused  and  of  continuance  of  life  of  first  wife  presumptions  of  fact  on  trial 
for  bigamy. 

Right  to  jury  trial. 

Cited  in  note  in  1  L.R.A.  481,  on  constitutional  right  to  trial  by  jury. 

22  AM.  DEO.  72,  WAIili  v.  SIMPSON,  6  J.  J.  MARSH.  155. 
Time  of  performance  of  contract. 

See  Pressed  Steel  Car  Co.  v.  Eastern  Ry.  Co.  121  Fed.  609,  57  C.  C.  A.  633, 
holding  that  where  manufacturer  agreed  to  deliver  cars  on  or  before  April  1st 
subject  to  delay  from  unavoidable  causes  under  penalty  of  $5  for  each  day's  delay 
if  not  delivered  ''within  time  specified,"  penalty  does  not  accrue  during  un- 
avoidable delay;  Levert  v.  Read,  64  Ala.  529,  holding  that  word  "within,"*  when 
used  as  to  time  in  a  statute  means  "not  beyond;"  Vandegriff  v.  Cowles  Engineering 
Co.  161  N.  Y.  435,  48  L.R.A.  686,  55  N.  E.  941,  holding  that  where  contractor 
agrees  to  complete  boat  on  or  before  August  22d  and  to  forfeit  $100  for  each  day's 
delay  and  if  not  completed  within  two  months  thereafter  buyer  may  then  accept 
or  reject,  contractor  has  until  Oct.  22d  to  complete  subject  to  the  penalty. 

22  AM.  DEO.  74,  PAXTON  v.  FREEMAN,  6  J.  J.  MARSH.  284. 
Exemption  from  execution. 

Cited  in  reference  notes  in  31  A.  D.  156,  on  exemptions;  20  A.  S.  R.  685,  as 
to  when  debtor  may  claim  exemption;  60  A.  S.  R.  240,  on  waiver  of  exemptioa; 
26  A.  D.  610,  on  vesting  of  title  in  purchaser  at  sheriff's  sale. 
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aa  AM.  DBO.  75,  HBLM  ▼.  BOONS,  6  J.  J.  BCARSH.  S51. 
Effect  of  appeal  on  proceedings  in  lower  court. 

Cited  in  McGarrahan  v.  Maxwell,  28  Cal.  76,  holding  appeal  suspends  all  pro- 
ceedings in  court  below;  Hudson  v.  Smith,  9  Wis.  122,  holding  appeal  effects  stay 
of  proceedings  in  absence  of  statutory  provision  to  the  contrary;  Holland  ▼. 
State,  15  Fla.  549,  holding  dismissal  of  bill  by  lower  court,  a  nullity  when  made 
pending  appeal;  State  ex  rel.  Shrader  t.  Phillips,  32  Fla.  403,  13  So.  920,  hold- 
ing  lower  court  cannot  award  alimony  pending  appeal  from  order  overruling 
demurrer  to  bill  to  vacate  decree  of  divorce;  Clarke  v.  Manchester,  56  N.  H.  502, 
sustaining  discontinuance  of  highway  pending  appeal  from  assessment  of  dam- 
ages. 

Cited  in  reference  notes  in  62  A.  S.  R.  261,  on  effect  of  appeal  while  pending; 
59  A.  D.  572,  on  effect  of  appeal  on  proceedings  of  lower  court;  49  A.  D.  596, 
on  power  of  lower  court  in  case  appealed  by  consent. 
—  On  Judgment. 

Cited  in  State  v.  Johnson,  13  Fla.  33,  holding  pending  appeal  renders  judgment 
inoperative;  Glenn  v.  Brush,  3  Colo.  26,  holding  judgment  not  evidence  of  title 
during  pendency  of  writ  of  error  operating  as  a  supersedeas;  ^tna  L.  Ins.  Co.  v. 
McCormick,  20  Wis.  265,  holding  order  vacating  judgment  suspended  during  ap- 
peal. 
Jurisdiction  by  consent. 

Cited  in  Portwood  v.  Outon,  1  B.  Mpn.  149;  Overby  v.  Gay,  17  B.  Mon.  144,— 
holding  parties  may  by  consent,  make  interlocutory  decree  final  for  purposes  of 
appeal. 

22  AM.  DEC.  82,  JEINKINS  v.  RICHARDSON,  6  J.  J.  MARSH.  441. 
When  set-off  available. 

Cited  in  Smith  v.  Huie,  14  Ala.  201,  holding  open  account  for  merchandise 
available  as  offset  although  price  of  goods  has  not  been  agreed  on. 

Cited  in  reference  notes  in  26  A.  D.  711,  on  law  of  set-off;  27  A.  D.  131,  as  to 
when  set-off  is  allowable;  34  A.  D.  671;  45  A.  D.  137, — as  to  what  demands  are 
subject  to  set-off. 
Necessity  of  proving  value. 

Cited  in  Skillman  v.  Muir,  4  Met.  (Ky.)  282,  holding  proof  of  value  of  goods 
must  be  made  in  absence  of  assumpsit,  express  or  implied. 

Use  of  deposition  as  evidence. 

Cited  in  reference  note  in  29  A.  D.  567,  on  admissibility  of  depositions  as  evi- 
dence. 

Conformity  of  judgment  to  verdict. 

Cited  in  Holliday  v.  McKinne,  22  Fla.  153,  holding  judgment  authorizing  writ 
of  possession  erroneous  where  verdict  does  not  show  what  property  is  subject  to 
the  writ. 

Cited  in  reference  notes  in  34  A.  D.  218,  on  necessity  that  verdict  pass  on  all 
material  issues  submitted  to  jury;  52  A.  D.  398,  on  setting  aside  on  motion  ver- 
dict not  covering  issues  made  by  pleadings. 

22  AM.  DEC.  84,  HIGDON'S  WILL,  6  J.  J.  MARSH.  444. 
Execution,  publication,  and  attestation  of  will. 

Cited  in  reference  notes  in  37  A.  D.  260,  on  necessity  and  ftiiflRciency  of  pub- 
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lication  of  will;  35  A.  D.  370;  30  A.  S.  R.  882,— on  sufficiency  of  attestation  of 
will. 

Cited  in  note  in  40  A.  D.  231,  on  execution,  publication,  and  attestation  of 
^ills. 
—Necessity  of  informing  witness  as  to  oontents  of  will. 

Cited  in  Simmons  v.  Leonard,  01  Tenn.  183,  30  A.  S.  R.  875,  18  S.  W.  280, 
holding  witness  need  not  be  informed  of  provisions  of  will;  Flood  v.  Pragoff,  79 
Ky.  607,  holding  subscribing  witness  need  not  read  will  or  have  it  read  to  him. 

Cited  in  reference  notes  in  39  A.  8.  R.  94;  45  A.  S.  R.  158,— on  necessity  of 
knowledge  of  contents  of  will  by  subscribing  witnesses. 
Testamentary  capacity. 

Cited  in  reference  notes  in  52  A.  D.  (K),  on  testamentary  capacity;  25  A.  D. 
301,  on  what  constitutes  testamentary  capacity;  68  A.  D.  150,  on  extreme  old  age 
as  testamentary  incapacity. 

22  AM.  DEO.  86,  SANDERS  v.  BLAIN,  6  J.  J.  MARSH.  44€. 
Rlglit  of  executor  or  administrator  to  transfer  note. 

Cited  in  Owen  v.  Moody,  29  Miss.  79,  holding  executor  or  administrator  of 
payee  may  transfer  promissory  note  so  as  to  enable  indorsee  to  maintain  action 
thereon;  Clark  v.  Gramling,  54  Ark.  525,  16  S.  W.  475,  holding  release  of  note 
by  one  of  two  joint  administrators  invalid. 

Cited  in  reference  note  in  44  A.  D.  585,  on  right  of  any  administrator  to  as- 
sign note  executed  to  intestate. 

Distinguished  in  Mackay  v.  St.  Mary's  Church,  15  R.  I.  121,  2  A.  S.  R.  881, 

23  Atl.  108,  holding  note  given  to  two  joint  administrators  may  be  transferred  by 
one  of  them. 

Limited  in  Stagg  v.  Linnenfelser,  59  Mo.  336,  denying  right  of  executor  or  ad- 
ministrator to  transfer  note  except  in  discharge  of  claims. 
Suit  by  administrator. 

Cited  in  reference  notes  in  25  A.  D.  276,  on  suits  by  executors  and  adminis- 
trators; 63  A.  D.  522,  on  who  may  sue  on  note  executed  to  one  as  administrator. 
Indorsement  by  part  of  Joint  obligees. 

Cited  in  note  in  18  L.R.A.(N.S.)  631n,  on  indorsement  by  one  of  two  joint 
payees  or  indorsees  of  a  bill  or  note. 

22  AM.  DEC.  88,  BELT  v.  WILSON,  6  J.  J.  MARSH.  4t5. 
Requiring  attorney  to  show  authority  to  prosecute. 

Cited  in  Low  v.  Settle,  22  W.  Va.  387,  holding  attorney  may  be  required  ts 
produce  evidence  of  his  authority  to  prosecute. 

Cited  in  reference  notes  in  35  A.  D.  448,  449,  on  appearance  of  attorney;  31 
A.  D.  744,  on  authority  of  attorney ;  38  A.  D.  566,  on  requiring  attorney  to  sbow 
his  authority  to  appear. 
Rights  of  possessor  of  instrument. 

Cited  in  reference  note  in  100  A.  D.  351,  on  rights  of  possessor  of  unindorsed 
negotiable  paper,  not  payable  to  bearer. 

a  a  AM.  DEC.  92,  LETCHER  v.  BATES,  €  J.  J.  MARSH.  524. 
Alteration  of  written  instrument. 

Cited  in  reference  notes  in  29  A.  D.  400;  46  A.  D.  167,— on  alteration  of  im- 
struments;  36  A.  D.  769,  on  material  alteration  of  negotiable  instrument. 
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—  Time. 

Cited  in  not«  in  86  A.  S.  R.  133,  on  presumption  as  to  time  of  apparent  altera- 
tion of  instrument. 

—  Effect. 

Cited  in  Cotton  v.  Edwards,  2  Dana,  106,  holding  imauthorized  insertion  and 
erasure  from  note  of  stipulation  as  to  interest  invalidates  it. 

Cited  in  reference  notes  in  23  A.  D.  677 ;  28  A.  D.  622, — on  effect  of  alteration  of 
written  instruments;  38  A.  D.  501,  on  effect  of  alteration  of  negotiable  instru- 
ments; 66  A.  D.  129,  on  effect  of  immaterial  alterations  and  those  made  by 
stranger;  27  A.  S.  R.  886,  on  effect  of  interlineations;  61  A.  D.  204,  on  interlinea- 
tions, erasures,  or  alterations  in  deeds  as  affecting  their  validity. 

Cited  in  note  in  86  A.  S.  R,  103,  on  effect  of  alteration  of  written  instrument 
by  stranger. 

Overruled  in  Lee  v.  Alexander,  9  B.  Mon.  25,  48  A.  D.  412,  holding  mutilation 
or  alteration  of  written  instrument  by  stranger  does  not  invalidate  It. 

22  AM.  DEC.  95,  SINGIiETTON  v.  CARROIili,  6  J.  J.  »fARSH.  527. 
Construction  of  written  instruments. 

Cited  in  reference  notes  in  30  A.  D.  699;  40  A.  D.  224;  78  A.  D.  486,— on  con- 
struction of  contracts  according  to  intent  of  parties;  44  A.  D.  626,  on  construc- 
tion depending  on  intention  as  gathered  from  whole  instrument. 

Cited  in  note  in  56  A.  D.  618,  on  how  written  instrument  construed. 
Subsequent  events  rendering  performance  of  covenants  impossible. 

Cited  in  Krause  v.  Crothersville,  162  Ind.  278,  102  A.  S.  R.  203,  65  L.R.A.  Ill, 
70  N.  E.  264,  1  A.  &  E.  Ann.  Cas.  460,  holding  covenant  to  repair  building  and 
construct  annex  discharged  where  building  destroyed  by  lightning  when  work 
practically  completed;  Perkins  v.  Reeds,  8  Mo.  33,  holding  performance  of  hirer's 
covenant  to  return  slave  excused  by  latter's  escape  without  hirer's  fault;  Keas 
V.  Yewell,  2  Dana,  249,  holding  performance  of  covenant  to  return  slave  on  speci- 
fied date  excused  where  latter  has  absconded  without  hirer's  fault. 

Cited  in  reference  notes  in  31  A.  D.  707,  on  what  will  excuse  performance  of 
express  covenant;  68  A.  D.  375;  71  A.  D.  156, — as  to  whether  act  of  God  excuses 
performance  of  contract;  37  A.  D.  68,  on  act  of  God  or  inevitable  accident  as  ex- 
cusing nonperformance  of  covenant. 

Cited  in  notes  in  59  A.  S.  R.  282,  on  full  performance  of  entire  contract;  22 
L.RhA.  616,  on  liability  of  tenant  to  rebuild  on  destruction  of  leased  building; 
1  E.  R.  C.  350,  on  vis  major  or  inevitable  accident  as  excusing  performance  of 
contract. 

Distinguished  in  Curray  v.  Gaulden,  17  Ga.  72,  holding  hirer  covenanting  to 
return  slave  on  specified  date,  not  excused  by  escape  of  slave. 

Denied  in  Alston  v.  Balls,  12  Ark.  664,  holding  hirer  covenanting  to  return 
slave,  not  excused  where  slave  absconds  without  hirer's  fault. 

22  AM.  DEO.  100,  BARNETT  ▼.  SHACKLEFORD,  6  J.  J.  MARSH.  532. 
Necessity  of  recording  certificate. 

Cited  in  Applegate  v.  Gracy,  9  Dana,  215,  holding  deed  of  married  woman  inad- 
missible in  evidence  where  certificate  of  acknowledgment  not  recorded  with  deed 
within  statutory  period. 
Validity  of  instmment  ezecnted  by  married  woman  ~  Deed. 

Cited  in  Miller  v.  Shackleford,  3  Dana,  289,  holding  deed  of  feme  covert  not 
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executed  in  conformity  with  statute,  void;  Rhea  v.  Iseley,  1  Shannon  Cas.  220, 
holding  deed  of  married  woman  must  be  acknowledged  in  strict  compliance  with 
statute;  Chauvin  v.  Wagner,  18  Mo.  531,  holding  deed  defectively  acknowledged 
ineffectual  to  pass  title;  Lane  y.  Dollick,  6  McLean,  200,  Fed.  Cas.  No.  8,049, 
holding  deed  of  feme  covert  insufficient  to  pass  fee  where  acknowledgment  only 
contains  relinquishment  of  dower. 

Cited  in  reference  notes  in  23  A.  D.  777,  as  to  when  conveyances  by  married 
women  are  void;  57  A.  D.  197,  on  necessity  and  character  of  acknowledgments  in 
deed;  11  A.  S.  R.  244,  on  acknowledgments  by  married  women;  47  A.  D.  115,  on 
execution  and  acknowledgment  of  conveyance  by  feme  covert;  36  A.  D.  90,  on 
sufficiency  of  married  woman's  certificate  of  acknowledgment  to  deed;  52  A.  D. 
519,  on  invalidity  of  deed  of  married  woman  not  acknowledged  in  statutory  mode; 
67  A.  D.  288,  on  necessity  that  acknowledgment  of  deed  of  feme  covert  show  she 
was  separately  examined. 

Cited  in  note  in  54  A.  S.  R.  155,  on  effect  of  appearance  before  officer  on  con 
dusiveness  of  certificates  of  acknowledgment  of  deeds. 

—  liease. 

Cited  in  George  v.  Goldsby,  23  Ala.  326,  holding  lease  of  wife's  interest  in  lands 
void  if  not  acknowledged  by  her  on  private  examination. 
Parol  eridence  as  to  execution  or  acknowledgment  of  deed. 

Cited  in  reference  notes  in  80  A.  D.  440,  on  evidence  to  explain  or  vary  certifi- 
cate of  acknowledgment;  40  A.  S.  R.  89,  on  parol  evidence  to  impeach  certificate 
of  acknowledgment. 

—  By  married  woman. 

Cited  in  Miller  v.  Shackleford,  4  Dana,  263,  holding  parol  proof  of  mistake  or 
fraud  in  authentication  of  deed  of  feme  covert  inadmissible;  Shackleford  v.  Smith, 
5  Dana,  232,  holding  parol  proof  that  feme  covert  acknowledged  deed  in  such 
manner  as  to  bind  her  incompetent;  McCormack  v.  Woods,  14  Bush,  78,  holding 
proof  of  due  execution  of  deed  of  feme  covert  can  only  be  made  by  recorded 
acknowledgment;  Chauvin  v.  Wagner,  18  Mo.  531,  holding  certificate  of  acknowl- 
edgement of  deed  of  feme  covert  cannot  be  aided  by  proof  that  the  facts  were  dif- 
ferent; Leftwich  v.  Neal,  7  W.  Va.  569,  holding  parol  evidence  inadmissible  to  cure 
defective  acknowledgment  of  married  woman's  deed;  Central  Land  Co.  v.  Laidley, 
32  W.  Va.  134,  25  A.  S.  R.  797,  3  L.ILA.  826,  9  S.  E.  61,  holding  evidence  of 
ratification  of  married  woman's  void  deed  inadmissible. 

Cited  in  reference  note  in  52  A.  D.  520,  on  amendment  by  parol  evidence  of  de- 
fective acknowledgment  of  married  woman. 

22  AM.  DEC.  102,  ORCHARD  v.  WILIjIAMSON,  6  J.  J.  MARSH.  558. 
Lien  of  execution. 

Cited  in  State  use  of  Beazley  v.  Blundin,  32  Mo.  387,  holding  execution  lien  on 
debtor's  personalty  from  time  of  receipt  of  execution  by  officer. 

22  AM.  DEC.   108,  WATERS  v.  600CH,  €  J.  J.  MARSH.  586. 
Jurisdiction  in  dower  cases. 

Cited  in  note  in  79  A.  D.  604,  on  concurrent  jurisdiction  of  equity  and  law  in 
dower  cases. 
Damages  In  action  of  dower. 

Cited  in  Marshall  v.  Anderson,  1  B.  Mon.  198,  holding  damages  for  detentka  el 
dower  not  recoverable  where  husband  parted  with  title  in  his  lifetime. 
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Cited  in  note  in  21  L.R.A.  182,  on  right  of  doweress  to  mesne  profit!  or  damages 
for  detention  of  dower. 
Dower  in  what  property. 

Cited  in  reference  notes  in  28  A.  D.  116,  on  assignment  of  dower  in  aliened 
lands;  47  A.  S.  R.  753,  on  quantity  of  dower  as  depending  upon  value  of  land  at 
time  of  alienation. 

Cited  in  notes  in  30  A.  S.  R.  36,  on  assignment  of  dower  out  of  lands  which 
husband  has  alienated;  30  A.  S.  R.  30,  on  dower  rights  in  rents  and  profits. 
Right  to  ooaU. 

Cited  in  reference  note  in  33  A.  D.  476,  as  to  when  costs  are  not  allowed. 

2d  AM.  DEC.  lis,  DBBARD  v.  CROW,  7  J.  J.  MARSH.  1. 
Same  person  as  obligor  and  obligee. 

Cited  in  Allin  v.  Shadbume,  1  Dana,  68,  26  A.  D.  121,  holding  same  person  can- 
not be  both  obligor  and  obligee  in  same  undertaking;  Muhling  v.  Sattler,  3  Met. 
(Ky.)  286,  77  A.  D.  172,  holding  obligation  made  payable  by  a  person  to  himself 
creates,  of  itself,  no  legal  liability;  Logan  County  Nat.  Bank  v.  Barclay,  104  Ky. 
07,  46  S.  W.  675,  holding  liability  of  joint  obligor  on  note  extinguished  by  its  as- 
signment to  firm  of  which  he  is  member. 

Cited  in  reference  notes  in  20  A.  D.  631,  on  obligation  incurred  by  obligees  in 
bond  becoming  surety  to  themselves;  42  A.  D.  406,  on  right  of  same  person  to  be 
both  obligor  and  obligee  in  same  undertaking  or  both  plaintiff  and  defendant  in 
the  same  action. 

Cited  in  note  in  26  A.  D.  134,  on  right  of  same  person  to  be  both  plaintiff  and 
defendant,  or  obligor  and  obligee. 
Common-law  bond. 

Cited  in  reference  note  in  30  A.  D.  341,  on  validity  as  common-law  obligation 
of  bond  taken  without  statutory  authority. 

Sale  bond. 

Cited  in  American  Asso.  v.  Hurst,  7  C.  C.  A.  608,  16  U.  S.  App.  326,  60  Fed. 
1,  holding  sale  bond  has  force  and  effect  of  a  judgment  against  principal  and 
sureties. 

22  AM.  DEC.  116,  MITCHERSON  ▼.  DOZIER,  7  J.  J.  BCARSH.  58. 
Defenses. 

Cited  in  note  in  43  L.RJL  484,  on  contemporaneous  executed  agreements  as  de- 
fense to  note. 
—  Partial  failure  of  consideration. 

Cited  in  Schaffner  ▼.  Kober,  2  Ind.  App.  400,  28  N.  E.  871,  holding  partial  fail- 
ure of  consideration  uncertain  in  character  will  not  affect  recovery. 

Cited  in  reference  note  in  62  A.  D.  668,  on  right  of  action  by  party  who  is 
ready  to  perform  and  offers  to  perform  his  part  of  the  contract. 

Cited  in  note  in  26  A.  D.  303,  on  failure  or  want  of  consideration  of  note  as 
defense. 

22  AM.  DBO.  120,  GARRISON  t.  OOMBS,  7  J.  J.  MARSH.  84. 
Necessity  of  nse  of  corporate  seal. 

Cited  in  Butts  v.  Cuthbertson,  6  Ga.  166,  holding  corporate  seal  not  essential 
to  validity  of  contract  of  corporation. 
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Cited  in  reference  notes  in  71  A.  D.  181,  on  necessity  of  corporate  seal  to  make 
contract  binding;  33  A.  D.  494,  as  to  when  acts  of  corporation  are  valid  withont 
corporate  seal;  48  A.  D.  364,  on  liability  of  corporation  on  contracts  made  hj  its 
agents,  not  under  seal. 

Cited  in  note  in  50  A.  S.  R.  152,  on  necessity  for  corporate  seal  in  tke  UMted 
States. 

Power  of  agent. 

Cited  in  Mclntire  v.  Preston,  10  111.  48,  48  A.  D.  321,  holding  assignment  b> 
secretary  of  note  payable  to  corporation,  valid;  Dumall  v.  Mcllroy,  3  Dana,  407, 
holding  assignment  of  note  signed  by  agent  "per"  his  principal  sufficient  to  pass 
title. 

Cited  in  reference  notes  in  33  A.  D.  727,  on  form  of  execution  of  contract  by 
agent;  56  A.  D.  142,  as  to  when  deed  made  by  attorney  will  bind  principal;  34 
A.  D.  178,  as  to  when  deed  by  agent  binds  principal ;  25  A.  D.  563,  on  contract  of 
corporation's  agent;  34  A.  D.  329,  on  corporate  liability  for  acts  of  agents;  54  A. 
D.  345;  72  A.  D.  148, — on  liability  of  corporation  fof  acts  of  authorized  agents; 
35  A.  D.  174,  as  to  when  corporation  is  bound  by  acts  of  its  officers  and 
agents. 

Cited  in  note  in  54  A.  D.  720,  on  sufficiency  of  agent's  contract  to  bind  prin- 
cipal. 

Personal  liability  of  agent. 

Cited  in  reference  notes  in  26  A.  D.  524,  on  personal  liability  of  agent  on  sealed 
contracts;  13  A.  S.  R.  632,  giving  instances  where  agents  were  held  personally 
liable  on  contracts  executed  by  them. 

Cited  in  note  in  2  A.  D.  515,  on  personal  liability  of  agent  signing  by  addition 
of  descriptive  title  merely. 
Appointment  of  corporate  agents. 

Cited  in  reference  note  in  54  A.  D.  345,  on  requisites  of  appointment  of  corpo- 
rate agents. 

22  AM.  DEO.  126,  NEWSON  v.  ADAMS,  2  liA.  15S. 

Proof  of  foreign  law. 

Cited  in  Bonneau  v.  Poydras,  2  Rob.  (La.)  1,  holding  in  absence  of  proof  of  for- 
eign law,  local  law  governs;  Wetmore  v.  Merrifield,  17  La.  573,  holding  law  of 
foreign  state  may  be  shown  by  parol  without  proving  there  is  no  statute  on  sub- 
ject. 

Cited  in  reference  notes  in  32  A.  D.  148 ;  44  A.  D.  502,— on  mode  of  proving  for- 
eign law. 

Cited  in  notes  in  25  L.R.A.  452,  on  oral  proof  of  foreign  unwritten  or  common 
law ;  66  A.  D.  233,  on  proof  of  laws  by  expert  testimony. 

22  AM.  DEC.  127,  TEETZMAN  v.  CLAMAOEBAN,  2  liA.  It5. 
General  average. 

Cited  in  reference  notes  in  28  A.  D.  172;  33  A.  D.  73,-— on  general  average; 
25  A.  D.  357,  as  to  when  application  of  principle  of  general  average  is  warranted; 
29  A.  D.  505,  on  what  losses  are  proper  subjects  for  general  average. 

Cited  in  note  in  14  E.  R.  C.  383,  on  loss  incurred  by  extraordinary  circum- 
stances as  general  average  loss. 
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92  AM.  DBO.   12t,  THOMPSON  v.  BHSSISSIPPI  A  F.  INS.  CO.  2  liA. 

228. 
Continuance. 

Cited  in  reference  notes  in  79  A.  D.  523,  on  continuance  on  ground  of  absent 
witness;  37  A.  S.  R.  846,  on  right  to  continuance  for  absence  of  witness;  55  A. 
D.  743,  as  to  when  continuance  will  be  granted  for  absence  of  witness  or  failure  to 
obtain  his  testimony;  67  A.  D.  639,  on  necessity  for  due  diligence  in  procuring 
presence  of  witness  to  entitle  party  to  postponement  of  trial. 

Cited  in  note  in  74  A.  D.  145,  on  duty  to  procure  attendance  or  testimony  of 
absent  witness,  on  part  of  one  seeking  continuance  therefor. 
Right  to  abandon  yessel. 

Cited  in  Graham  v.  Ledda,  17  La.  Ann.  45,  upholding  abandonment  and  sale  ot 
boats  and  cargoes  in  perilous  condition. 

Cited  in  reference  note  in  29  A.  D.  576,  on  abandonment  of  insured  vessel. 

Cited  in  note  in  1  E.  R.  C.  20,  on  right  to  abandon  vessel  if  difficulty  of  recover- 
ing her  great. 

22  AM.  DEC.  186,  ARANZABiENDI  ▼.  liOUISIANA  INS.  CO.  2  liA.  482. 
Total  or  partial  loss. 

Cited  in  Gould  v.  Louisiana  Mut.  Ins.  Co.  20  La.  Ann.  259,  holding  sale  for 
salvage  not  an  absolute  total  loss;  Royal  Ins.  Co.  v.  Mclntyre,  90  Tez.  170,  59 
A.  8.  R.  797,  35  L.R.A.  672,  37  S.  W.  1068,  holding  proof  of  cost  of  repairing 
building  partly  burned,  admissible  on  issue  of  total  or  partial  loss. 

Cited  in  notes  in  35  A.  D.  243;  59  A.  S.  R.  814;  22  L.  ed.  U.  S.  217,— on  what 
is  a  total  loss  within  marine  insurance  policy. 

22  AM.  DEC.  141,  WORKMAN  v.  INSURANCE  CO.  2  liA.  507. 
Construction  of  contracts. 

Cited  in  reference  notes  in  13  A.  S.  R.  563,  on  construction  of  contracts;  78  A. 
D.  486,  on  construction  of  contracts  according  to  intent  of  parties. 

Cited  in  note  in  56  A.  D.  619,  on  how  written  instrument  drawn  by  nonpro- 
fessional man  construed. 
Meaning  of  word  house  or  building. 

Cited  in  Brown  v.  Turner,  113  Mo.  27,  20  S.  W.  660,  holding  word  house  includes 
land  on  which  it  is  built. 

Cited  in  reference  notes  in  52  A.  D.  338,  on  meaning  of  word  ''house"  in  arson 
cases;  86  A.  D.  HI,  as  to  what  constitutes  dwelling  house  in  sense  to  make  unlaw- 
ful breaking  burglary. 

Cited  in  notes  in  81  A.  D.  72,  as  to  what  constitutes  arson;  2  A.  S.  R.  389,  on 
what  constitutes  a  dwelling  house  in  burglary. 
~  In  insurance  policy. 

Cited  in  North  British  &  Mercantile  Ins.  Co.  v.  Tye,  1  Ga.  App.  380,  58  S.  E. 
110,  holding  policy  insuring  frame  building  and  additions  does  not  include  serv- 
ant's house  150  feet  distant;  Allen  v.  Lafayette  Ins.  Co.  34  La.  Ann.  763,  holding 
policy  insuring  house  or  building  includes  building  appurtenant  and  necessary  to 
main  building  and  connected  therewith;  Monteleone  v.  Royal  Ins.  Co.  47  La.  Ann. 
1563,  56  L.R.A.  784,  18  So.  472,  holding  insurance  on  front  and  rear  buildings 
covers  connecting  walls. 

Cited  in  reference  note  in  62  A.  D.  717,  on  meaning  of  word  "house"  or  "dwell* 
ing  bouse"  within  meaning  of  insurance  policies,  indictments  for  burglary,  etc. 
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22  AM.  DEO.  151,  liABBB  t.  ABAT,  2  IiA.  552. 
Contract  between  hnstMind  and  wife. 

Cited  in  Fuller  v.  Ferguson,  26  Cal.  646,  holding  contract  between  hoBbaad  aad 
wife  valid  under  Spanish  and  Mexican  law. 

Cited  in  reference  note  in  62  A.  D.  284,  on  construction  of  contract  between  hus- 
band and  wife  under  laws  of  Spain. 

—  Separation  agreement. 

Cited  in  Wells  v.  Stout,  9  CaL  479,  holding  contract  for  Toluntary  separation 
between  husband  and  wife  legal  under  civil  law. 

Cited  in  reference  notes  in  35  A.  D.  668,  on  contracts  of  voluntary  separation  of 
husband  and  wife;  26  A.  S.  R.  268,  on  validity  of  agreements  of  husband  and  wife 
to  separate. 

Cited  in  notes  in  27  A.  D.  87,  on  construction  of  articles  of  separation;  12  LJLA 
(N.S.)  861,  on  validity  of  agreement  between  husband  and  wife  renouncing  marital 
rights. 

Distinguished  in  Jones  v.  Lament,  118  CaL  499,  62  A.  S.  R.  261,  60  Pac  766, 
holding  separation  agreement  not  containing  mutual  release  does  not  preclude  hus- 
band or  wife  from  inheriting  ircm  each  other. 
Oonununlty  property. 

Cited  in  reference  notes  in  66  A.  D.  168,  on  rights  of  spouses  in  community 
property;  86  A.  D.  643,  on  conveyances  of  community  property  from  husband  to 
wife. 

Cited  in  note  in  86  A.  D.  636,  on  presumption  of  community  property 

22  AM.  DBO.  156,  TAYXOR  T.  SWBTT,  2  IiA.  22. 

Proof  of  marriage. 

Cited  in  reference  notes  in  20  A.  S.  R.  320,  on  evidence  of  marriage;  34  A  D. 
164,  on  mode  of  proving  marriage;  69  A.  D.  117,  on  proof  of  marriage  by  declara- 
tions and  admissions. 
~  Cohabitation  and  reputation  as. 

Cited  in  Fortier's  Succession,  61  La.  Ann.  1662,  26  So.  564,  holding  cohabitatioii 
presumptive  evidence  of  preceding  marriage;  Imboden  v.  St.  Louis  Union  Trust  Co. 
Ill  Mo.  App.  220,  86  S.  W.  263,  holding  marriage  may  be  shown  by  cohabitation 
and  repute. 

Cited  in  reference  notes  in  91  A.  D.  203,  on  reputation  as  husband  and  wife  de- 
fined; 61  A.  D.  115,  on  proof  of  marriage  by  cohabitation  and  reputation;  91  A. 
D.  203,  on  establishing  relation  of  husband  and  wife  by  evidence  of  cohabitation 
and  repute ;  74  A.  D.  413,  on  reputation  and  cohabitation  as  evidence  to  established 
relation  of  husband  and  wife;  26  A.  D.  484,  on  cohabitation  as  presumptive  evi- 
dence of  marriage  relation. 
Validity  of  marriage. 

Cited  in  reference  notes  in  36  A.  D.  166,  on  proof  and  validity  of  foreign  mar- 
riage; 22  A.  D.  567,  on  marriage  per  verba  de  prceaenti;  69  A.  D.  618,  on  validity 
of  contract  of  marriage  per  verba  de  futuro,  followed  by  cohabitation;  16  A.  8. 
R.  572,  on  necessity  of  consent  to  valid  marriage. 

—  Law  governing. 

Cited  in  reference  notes  in  36  A.  D.  166,  on  what  law  determines  validity  of 
marriage;  2  A.  S.  R.  117,  on  recognition  by  one  state  of  marriage  void  by  its  laws 
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but  valid  where  solemnized;  53  A.  D.  167,  on  lew  loci  contractus  as  determining 
validity  of  marriage  contract. 
Proof  of  foreign  law. 

Cited  in  reference  note  in  36  A.  D.  166,  on  proof  of  foreign  laws. 

22  AM.  DEC.  168,  JOHNSTON  ▼.  QUARIiES,  8  liA.  90. 
Sale  per  averflionem. 

Cited  in  Williams  v.  Bernstein,  51  La.  Ann.  115,  25  So.  411,  on  act  of  sale  as 
sale  per  averaionem;  Harman  v.  Oldoran,  18  La.  526,  holding  sale  by  specific  or 
fixed  boundaries  is  sale  per  averaionem;  Brown  v.  Broussard,  43  La.  Ann.  962, 
9  So.  911,  holding  sale  for  gross  sum  and  by  specific  boundaries  is  sale  per 
averaionem. 

Cited  in  note  in  37  A.  D.  390,  on  grantee's  right  to  equitable  relief  for  deficiency 
in  quantity  of  land. 

—  Specified  boundaries  as  controlling  enumeration  of  quantity. 

Cited  in  Gormley  v.  Oakey,  7  La.  452;  Prejean  v.  Giroir,  19  La.  422, — ^holding 
on  sale  per  aversionem  specified  boundaries  control  enumeration  of  quantity;  La- 
biche  V.  Jahan,  9  Rob.  (La.)  30,  holding  on  sale  of  fraction  of  town  lot  bounded 
by  specified  streets  and  fence  call  for  boundary  controls  entmieration  of  quantity. 
« Diminution  of  price  for  deficiency. 

Cited  in  Saulet  v.  Trepagnier,  2  Rob.  (La.)  357;  Grafton  v.  Wells,  4  La.  534; 
Nichols  v.  Adams,  9  La.  Ann.  117;  Brazeale  y.  Bordelon,  16  La.  333, — ^holding  on 
sale  per  aversionem  purchaser  cannot  demand  diminution  of  price  for  deficiency. 

Distinguished  in  Phelps  v.  Wilson,  16  La.  185,  holding  sale  of  section  of  land 
not  sale  per  aversionem  and  purchaser  entitled  to  diminution  of  price  for  de- 
ficiency. 

22  AM.  DBC.  165,  HTJNTSR  ▼.  SPVRLOCK,  8  LA.  97. 
Note  payable  in  merchandise. 

Cited  in  reference  note  in  25  A.  D.  455,  on  note  payable  in  merchandise. 
Sufllciency  of  letter  to  put  party  In  default. 

Cited  in  Petit  y.  Laville,  5  Rob.  (La.)  117,  holding  letter  sufficient  to  put  in  de- 
fault one  failing  to  comply  with  terms  of  sale;  Woodstock  Iron  Works  v. 
Standard  Pulley  Mfg.  Co.  115  La.  829,  40  So.  236,  holding  letter  sufficient  notice 
to  put  party  failing  to  accept  goods  contracted  for  in  default. 

Cited  in  reference  note  in  35  A.  D.  495,  on  sufficiency  of  demand  in  writing  left 
at  debtor's  domidl. 
Necessity  of  putting  demand  In  reconvention  in  issue. 

Cited  in  Hobson  y.  Woolfolk,  23  La.  Ann.  384,  holding  law  raises  issue  on  de- 
mand in  reconvention  without  answer  in  writing;  Bayly  v.  Stacey,  30  La.  Ann. 
1210,  holding  plea  in  reconvention  requires  no  service  and  need  not  be  put  in  issue 
by  answer  or  default;  Lamorere  v.  Avery,  32  La  Ann.  1008,  holding  law  supplies 
denial  of  all  matters  set  up  by  way  of  compensation  or  reconvention, 

22  AM.  DEC.  167,  COMPTON  ▼.  MATHEWS,  8  LA.  128. 
Necessity  of  showing  legal  title. 

Cited  in  Rowson  v.  Barbe,  51  La.  Ann.  347,  25  So.  139,  holding  plaintiff  in 
petitory  action  must  show  legal  title  to  premises  in  dispute;  De  Armas  v.  New 
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Orleans,  5  La.  132   (dissenting  opinion),  on  necessity  that  plaintiff  in  petitory 
action  recover  on  strength  of  bis  own  title. 

Cited  in  reference  note  in  60  A.  S.  R.  463,  on  title  neoessaiy  to  maintain  eject- 
ment. 
Recovery  by  joint  heir  or  joint  owner. 

Cited  in  Glasscock  v.  Clark,  33  La.  Ann.  684,  holding  heir  can  sue  for  his  share 
in  a  succession  without  making  his  coheirs  parties;  Bumey  v.  Ludeling,  41  La. 
Ann.  627,  6  So.  248,  nolding  heir  can  sue  for  undivided  interest  in  property  with- 
out citing  coheirs;  Tugwell  v.  Tugwell,  32  La.  Ann.  848,  holding  heirs  of  wife 
suing  for  recognition  of  their  interest  in  community  property  need  not  make 
coheirs  parties;  Denton  v.  Woods,  19  La.  Ann.  366,  holding  joint  owner  ma; 
maintain  action  for  partition  whether  in  possession  or  not;  Lafourche  v. 
Robichaux,  116  La.  286,  40  So.  706,  holding  police  jury  as  joint  owner  of  bridge 
and  tolls  may  enjoin  acts  of  trespass  without  making  co-owner  party;  Myers  v. 
Will,  6  La.  Ann.  33,  holding  partner  cannot  sue  copartner  for  half  of  particular 
items  of  partnership. 
—  Against  mere  possessor. 

Cited  in  Qordon  v.  Fahrenberg,  26  La.  Ann.  366,  holding  joint  heir  or  joint 
owner  can  maintain  petitory  action  against  mere  possessor  without  title ;  Mays  v. 
Witkowski,  46  La.  Ann.  1476,  16  So.  478,  holding  joint  proprietor  can  maintain 
petitory  action  against  mere  possessor  without  title  for  whole  property. 
Secondary  evidence  of  lost  instrument. 

Cited  in  reference  notes  in  M  A.  D.  107,  on  secondary  evidence  of  contents  ot 
lost  instruments:  34  A.  D.  63,  on  parol  evidence  to  prove  contents  of  lost  writing: 
66  A.  D.  418,  on  proof  of  contents  by  oral  testimony  where  loss  of  written  instru- 
ment has  been  proved. 
Validity  of  parol  partition. 

Cited  in  reference  notes  in  37  A.  D.  246,  on  validity  of  parol  partition ;  24  A. 
D.  346,  on  validity  of  parol  partition  followed  by  possession;  24  A.  D.  346,  on 
right  to  make  partition  on  map;  34  A.  D.  682,  as  to  when  division  accompanied 
by  long  possession  is  equivalent  to  partition. 

Cited  in  note  in  92  A.  D.  122,  on  parol  partition  valid  notwithstanding  statute 
of  frauds. 

22  AM.  DBC.   179,  VAIiSAIN  v.  CLOUTIBR,  S  I/A.    170. 
Conclusiveness  of  judgment. 

Cited  in  reference  notes  in  24  A.  D.  616,  as  to  when  former  judgment  is  a 
bar;  62  A.  D.  226,  as  to  when  judgments  are  not  a  bar  to  subsequent  actions. 

Cited  in  notes  in  26  A.  D.  609,  as  to  when  former  judgment  is  a  bar  or  estop- 
pel; 21  L.R.A.  680,  on  nature  of  probate  decree. 
Parties  to  suit  to  invalidate  will. 

Cited  in  Orubb  v.  Henderson,  6  La.  61,  holding  will  cannot  be  annulled  without 
making  persons  in  interest  parties  to  suit. 
Relationship  as  affecting  property  riglits. 

Cited  in  Fortune  v.  Burk,  23  Conn.  1  (dissenting  opinion),  on  admissibility  of 
evidence  that  witness  to  will  is  wife  of  devisee. 
Effect  of  re-enacting  general  provision. 

Cited  in  Nixon  v.  Piffet,  16  La.  Ann.  379,  holding  re-enactment  of  general  pro- 
vision does  not  repeal  exception  which  accompanied  it;  Peters  v.  Jones,  26  Ner. 
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250,  67  Pac.  466  (diBsenting  opinion),  on  effect  of  re-enactment  of  general  pro- 
vision on  exception  thereto. 

Cited  in  note  in  15  A.  D.  157,  on  effect  of  re-enacting  general  provisions  of 
statute  on  exception  thereto. 
Bffect  of  repeal  of  statnte. 

Cited  in  reference  note  in  34  A.  D.  493,  on  effect  of  repeal  of  statute. 

22  AM.  DEC.  184,  READ  ▼.  CUTTS,  7  ME.  186. 
Joint  liability  of  guarantors. 

Cited  in  Smith  y.  Loomis,  72  Me.  51,  holding  action  not  maintainable  against 
principal  and  guarantor  jointly. 
Necessity  of  demand  and  notice. 

Cited  in  Lane  v.  Levillian,  4  Ark.  76,  37  A.  D.  769,  holding  guarantor  of  debt 
due  and  payable  not  entitled  to  notice;  Globe  Bank  y.  Small,  25  Me.  366,  hold- 
ing guarantor  of  accepted  bill  discharged  when  injured  by  want  of  notice;  Donley 
T.  Camp,  22  Ala.  659,  58  A.  D.  274;  True  v.  Harding,  12  Me.  193;  Hungerford 
V.  O'Brien,  37  Minn.  306,  34  N.  W.  161;  Simons  v.  Steele,  36  N.  H.  73;  Redfield 
T.  Haight,  27  Conn.  31, — holding  guarantor  absolutely  guaranteeing  payment  not 
entitled  to  notice. 

Cited  in  reference  note  in  60  A.  D.  505,  as  to  whether  and  when  guarantor  is 
entitled  to  notice  of  principal's  default. 

Cited  in  note  in  20  L.R.A.  262,  on  necessity  of  notice  of  default  to  bind 
guarantor  of  payment  of  note. 

—  Demand. 

Cited  in  Knight  y.  Dunsmore,  12  Iowa,  35,  holding  demand  on  principal  un- 
necessary to  bind  guarantor  of  promissory  note. 

Cited  in  note  in  4  E.  R.  C.  488,  on  discharge  of  guarantor  of  note  not  pre- 
sented for  payment. 

—  Demand  and  notice. 

Cited  in  Braddock  v.  Wertheimer,  68  Ark.  423,  59  S.  W.  761,  holding  demand 
and  notice  to  g^uarantor  unnecessary  where  nothing  remains  to  be  done  by  guar- 
antee to  perfect  his  rights;  Cooper  y.  Page,  24  Me.  73,  41  A.  D.  371;  Thrasher  v. 
Ely,  2  Smedes  ft  M.  139;  Delsman  y.  Friedlander,  40  Or.  33,  66  Pac.  297;  Clay 
V.  Edgerton,  19  Ohio  St.  549,  2  A.  R.  422, — ^holding  neither  demand  nor  notice 
necessary  to  fix  liability  of  absolute  guarantor  of  payment;  Jenness  v.  Barron, 
95  Me.  531,  50  Atl.  712,  raising  but  not  deciding  question  whether  averment 
of  demand  and  notice  is  necessary  in  assumpsit  against  guarantor  of  note. 

Cited  in  reference  notes  in  37  A.  D.  773,  as  to  when  guarantor  is  entitled 
to  demand  and  notice;  and  when  not;  45  A.  D.  47,  as  to  when  demand  must  be 
made  upon  principal  debtor  and  notice  given  to  guarantor  in  order  to  hold 
the  latter. 

Cited  in   note  in   5  L.R.A.  535,   on   necessity   of   presentment  and   demand, 
and  notice  of  default  on  demand  notes. 
Consideration  for  guaranty  or  suretyship. 

Cited  in  reference  notes  in  53  A.  D.  289,  on  sufficiency  of  expression  of  con- 
sideration in  guaranty;  30  A.  S.  R.  726,  on  consideration  for  suretyship. 
Distinction  between  guarantor  and  surety. 

Cited  in  note  in  105  A.  S.  R.  503,  on  distinction  between  guaranty  and  sure- 
tyship. 
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Liability  of  guarantor  generally. 

Cited  in  reference  note  in  48  A.  S.  R.  509,  on  liability  of  guarantors. 
Discharge  of  guarantor  generally. 

Cited  in  reference  notes  in  67  A.  S.  R.  286,  on  discharge  of  guarantor;  S4 
A.  S.  R.  639,  on  discharge  of  guarantor  by  delay  in  proceedings. 
—  By  delay  to  sue  or  pursue  principal. 

Cited  in  Friend  v.  Smith  Qin  Co.  59  Ark.  86,  26  S.  W.  374,  holding  mere 
delay  to  bring  suit  does  not  release  guarantor;  Hungerfbrd  v.  O'Brien,  37  Minn. 
306,  34  N.  W.  161,  holding  guarantor  of  note  not  discharged  by  neglect  to  pur- 
sue maker. 

22  AM.  DEC.  191,  /SATWARD  ▼.  SATWARD,  7  ME.  210. 
Contingent  remainders  and  limitations  over. 

Cited  in  reference  notes  in  62  A.  D.  316,  on  contingent  remainders;  41  A.  D. 
714,  as  to  when  limitation  over  on  failure  of  issue  is  valid  as  an  executory 
devise. 

Cited   in  note  in  48  A.  D.   569,  on   limitations  over   if  devisee  die  ''under 
twenty-one  or  without  issue"  or  '*under  twenty-one  and  without  issue.** 
Construing  **and"  and  **or"  to  effectuate  intent. 

Cited  in  Harris  v.  Parker,  41  Ala.  604,  holding  "or"  may  be  construed  to  mean 
"and;"  Ward  v.  Barrows,  2  Ohio  St.  241,  construing  "or"  in  will  as  "and"  to 
effectuate  testator's  intention;  Chrystie  v.  Phyfe,  19  N.  Y.  344,  construing 
''and"  to  mean  "or"  to  effectuate  testator's  intent;  Butterfield  v.  Haskins,  33 
Me.  392,  refusing  to  change  "and"  in  will  to  "or"  where  testator's  intent  did  not 
require  it;  Harkness  v.  Coming,  24  Ohio  St.  416,  7  L^al  Gas.  21,  refusing  to 
oonstrue  "and"  as  "or"  so  that  devise  over  might  take  effect. 
Condition  subsequent. 

Cited  in  Lindsey  v.  Lindsey,  45  Ind.  552, — holding  testamentary  provision  for 
support  of  wife  and  legacies  to  daughters  charged  on  land  conditions  subsequent 

22  AM.  DEC.  199,  FROST  v.  BUTIjER,  7  ME.  225. 
Validity  of  condiUons. 

Cited  in  note  in  24  A.  D.  298,  on  validity  of  conditions  in  conveyances. 
Re-entry  after  breach  of  condition. 

Cited  in  Richter  v.  Richter,  111  Ind.  456,  12  N.  E.  698,  holding  grantor^ 
continuance  in  possession  after  condition  broken  by  grantee  equivalent  to  re- 
entry; Helms  y.  Helms,  136  N.  C.  164,  47  8.  £.  415  (dissenting  opinion),  on 
re-entry  by  one  in  possession  for  condition  broken;  Frost  v.  Frost,  11  Me.  236, 
holding  after  entry  for  condition  broken,  grantor  cannot  recover  unpaid  con- 
sideration nor  grantee  recover  sums  paid. 

Cited  in  reference  notes  in  28  A.  D.  393,  on  re-entry  for  condition  broken; 
4  A.  S.  R.  364,  on  necessity  of  re-entry  for  condition  broken;  32  A.  S.  R  558, 
on  necessity  for  re-entry  for  breach  of  condition  subsequent  to  defeat  freehold; 
93  A.  D.  80,  on  effect  of  breach  of  condition  to  revest  title  in  grantor. 

Cited  in  notes  in  44  A.  D.  755,  on  re-entry  for  breach  of  condition  subse- 
quent; 44  A.  D.  754,  on  effect  of  breach  of  condition  subsequent  to  revest 
estate;  44  A.  D.  756,  on  necessity  of  formal  entry  by  grantor  in  possession  for 
breach  of  condition  subsequent;  14  L.R.A.(N.S.)  1189,  on  necessity  of  entry  or 
formal  declaration  of  forfeiture  as  condition  of  maintaining  action,  other  than 
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for  damages,  based  on  condition  subsequent  in  conveyance  of  freehold;  93  A. 
S.  R.  678,  on  what  is  a  sufDcient  re-entry  for  breach  of  conditions  subsequent. 

Distinguished  in  Tallman  y.  Snow,  35  Me.  342,  holding  entry  necessary  after 
breach  of  condition  subsequent  to  revest  title  unless  estate  determined  by  limi- 
tation in  deed. 
Waiver  of  right  of  forfeiture. 

Cited  in  Rowell  v.  Jewett,  69  Me.  293,  holding  receipt  of  part  of  consideration 
not  a  waiver  of  right  of  forfeiture  for  condition  broken. 

Distinguished   in   Andrews   v.   Senter,   32   Me.   394,   holding   receipt  of   sup- 
plies from  owner  of  estate  waiver  of  right  of  forfeiture  for  condition  broken. 
liimitation  of  equity  Jurisdiction. 

Cited  in  Qalvin  v.  Shaw,  12  Me.  454,  holding  equity  powers  of  supreme  judi- 
cial court  not  general  but  limited  and  specific;  Kennebec  ft  P.  R.  Co.  v.  Port- 
land &  K.  R.  Co.  59  Me.  9,  holding  equity  powers  of  supreme  judicial  court 
enumerated  by  statute. 

32  AM.  DEC.  20S,  JOHNSON  v.  FARWBUi,  7  ME.  870. 
When  suit  commenoed. 

Cited  in  Day  v.  Lamb,  7  Vt.  426,  holding  suit  commenced  on  date  of  writ; 
Badger  v.  Gihnore,  37  N.  H.  457,  holding  action  of  review  not  pending  prior  to 
suing  out  of  process;  Haskell  v.  Brewer,  11  Me.  258,  holding  time  of  making  writ 
not  necessarily  commencement  of  suit;  Biddeford  Sav.  Bank  v.  Mosher,  79  Me. 
242,  9  Atl.  614;  Dodge  v.  Hunter,  86  Me.  121,  26  Atl.  1055;  Cross  v.  Barber,  16 
R.  I.  266,  15  Atl.  69, — ^holding  issuing  writ  with  intention  of  service  is  com- 
mencement of  suit;  West  v.  Engel,  101  Ala.  509,  14  So.  333,  holding  summons 
not  sued  out  so  as  to  constitute  commencement  of  suit  until  delivered  by  clerk 
to  officer  for  service;  Spinning  v.  Ohio  L.  Ins.  k  T.  Co.  2  Disney  (Ohio),  336, 
holding  filing  petition  and  issuing  stmimons  commencement  of  suit;  Bentley 
v.  Held,  66  C.  C.  A.  528,  133  Fed.  698,  holding  filing  petition  date  of  com- 
mencement of  action  where  irregularity  waived  by  appearance  and  plea. 

Cited  in  reference  notes  in  65  A.  S.  R.  615,  as  to  when  action  is  deemed  com- 
menced; 34  A.  8.  R.  744,  as  to  how  and  when  actions  are  commenced. 

Cited  in  note  in  15  A.  D.  346,  347,  on  issuance  of  writ  as  commencement  of 
action. 
Presiunptlons  and  parol  proof  in  rebuttal. 

Cited  in  Biddeford  Sav.  Bank  v.  Mosher,  79  Me.  242,  9  Atl.  614,  holding  date 
of  writ  presumed  to  be  time  when  action  brought;  Trafton  v.  Rogers,  13  Me. 
315,  holding  parol  proof  that  writ  dated  on  Sunday  was  not  made  that  day 
admissible;  Gray  v.  Brown,  49  Me.  544,  holding  parol  proof  admissible  to  rebut 
presumption  that  undated  indorsement  was  made  when  note  was  given. 

Measure  of  damages. 

Cited  in  reference  note  in  48  A.  D.  158,  on  measure  of  damages  in  trespass. 

22  AM.  DBO.  308,  HAVEN  T.  BROWN,  7  ME.  421. 
Parol  testimony  to  vary  written  contract. 

Cited  in  Bolton  t.  Bolton,  73  Me.  299,  holding  parol  testimony  inadmissible 
to  vary  unambiguous  writing;  Arthur  v.  Roberts,  60  Barb.  580,  holding  person 
who  made  and  read  note  to  maker  may  testify  as  to  date  intended  by  dis- 
puted figure;  Stoops  v.  Smith,  100  Mass.  63.  97  A.  D.  76,  1  A.  R.  85,  holding 
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parol  testimony  of  what  was  before  parties  by  sample  or  otherwise  admissible 
to  identify  subject-matter  of  written  contract. 
Admissions  or  declarations  of  agent. 

Cited  in  Franklin  Bank  v.  Steward,  37  Me.  519,  holding  admissions  of  agent 
as  to  act  previously  done  inadmissible  as  against  principal;  Demeritt  v.  Meserre, 
39  N.  H.  521,  holding  admissions  of  agent  not  in  reference  to  depending  trans- 
action inadmissible;  Vail  v.  Judson,  4  E.  D.  Smith,  165,  holding  admission  made 
by  agent  after  termination  of  his  authority  not  admissible  against  principal; 
Rothschild  v.  Schuberth,  8  Bosw.  289,  raising  but  not  jdetermining  ques- 
tion whether  admission  of  agent  with  power  to  indorse  of  genuineness  of 
indorsement  admissible;  Emerson  v.  Burnett,  11  Colo.  App.  86,  52  Pac  752, 
holding  declarations  of  agent  inadmissible  against  principal  unless  part  of 
res  geaicB;  Maine  Bank  v.  Smith,  18  Me.  99,  holding  declarations  of  agent  inad- 
missible to  qualify  his  act,  when  made  after  the  act  has  been  completed;  Stiles 
V.  Western  R.  Corp.  8  Met.  44,  41  A.  D.  486;  Homer  v.  Fellows,  1  DougL 
(Mich.)  51;  Maxson  v.  Michigan  C.  R.  Co.  117  Mich.  218,  75  N.  W.  459;  Klotz 
y.  Butler,  56  Miss.  333, — ^holding  declaration  of  agent  in  reference  to  past 
transaction  inadmissible;  Polleys  v.  Ocean  Ins.  Co.  14  Me.  141,  holding  declara- 
tions of  agent  when  not  acting  in  that  character  inadmissible. 

Cited  in  reference  notes  in  18  A.  S.  R.  370,  on  admissibility  of  agent's  repre- 
sentations; 41  A.  D.  487,  on  admissibility  against  principal  of  declarations  of 
agent;  95  A.  D.  73,  on  admissibility  of  agent's  declarations  as  part  of  res  geata; 
13  A.  S.  R.  22,  on  admissions  of  agent  as  evidence  against  principal;  25  A. 
D.  139,  as  to  when  agents'  declarations  are  evidence  against  principal;  39 
A.  D.  656,  on  agent's  declarations  after  transaction  to  which  agency  extends 
as  evidence  against  principal;  52  A.  D.  232,  as  to  when  confessions  of  agent 
are  admissible  against  the  principal. 

Cited  in  note  in  46  A.  D.  612,  on  representations  made  by  agent  at  time  of 
contract  as  part  thereof. 
Abatement  of  action  by  death  of  party. 

Cited  in  reference  notes  in  56  A.  D.  421,  on  abatement  of  action  by  death  of 
party;  27  A.  S.  R.  542,  on  abatement  by  plaintiff's  death;  64  A.  D.  370,  on 
abatement  of  action  by  death  of  one  of  several  plaintiffs. 

Cited  in  note  in  2  E.  R.  C.  17,  on  survival  of  actions  of  tort  and  contract. 
Grounds  for  new  trial  or  reversal. 

Cited  in  note  in  66  A.  D.  717,  on  admission  of  irrelevant  or  immaterial  evi- 
dence as  ground  for  new  trial  or  reversal. 

22  AM.  DEO.  212,  HAIiE  v.  JETWELL,  7  ME.  485. 
Character  of  conveyance. 

Cited  in  Reed  v  Reed,  75  Me.  264,  holding  character  of  conveyance  is  fixed 
at  its  inception;  Bennock  v.  Whipple,  12  Me.  346,  28  A.  D.  186,  holding  absolute 
conveyance  and  bond  to  reconvey  not  mortgage  unless  of  even  date  and  parts  of 
same  transaction. 

Cited  in  note  in  4  A.  S.  R.  700,  on  conditional  sale  as  an  equitable  mortgage. 
Parol  evidence  as  to  writing. 

Cited  in  reference  notes  in  25  A.  D.  213;  27  A.  D.  295;  28  A.  D.  259,— on 
parol  evidence  to  vary  written  agreement;  53  A.  D.  187,  on  parol  evidence  to  add 
to,  vary,  or  explain  contracts  and  other  writings;  42  A.  D.  395,  on  inadmissi- 
bility of   parol  evidence  to  contradict,   vary,  or  materially  affect   written  in- 
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struments;  45  A.  D.  242,  on  parol  eyidence  to  vary  writing  or  annex  condi- 
tions thereto ;  68  A.  D.  382,  on  parol  evidence  to  control  unambiguous  instrument. 

Cited  in  notes  in  II  E.  R.  C.  227,  on  parol  evidence  to  show  mistake  in  written 
contract;  32  A.  D.  190,  on  exclusion  of  parol  evidence  of  prior  verbal  agreement 
where  contract  is  written. 
—  To  show  nature  of  deed. 

Cited  in  Larrabee  v.  Lumbert,  36  Me.  440,  holding  parol  evidence  inadmissible 
to  show  deed  intended  as  security  for  loan. 

Cited  in  reference  notes  in  34  A.  D.  213,  on  parol  evidence  to  show  that  ab* 
solute  deed  was  intended  as  a  mortgage;  82  A.  S.  R.  229,  on  showing  that  deed 
absolute  is  a  mortgage. 

Distinguished  in  Ferguson  v.  Sutphen,  8  111.  547,  holding  parol  evidence  ad- 
missible in  equity  to  show  deed  intended  as  a  mortgage. 
Deed  given  in  consideration  of  usurious  debt. 

Distinguished  in  Davison  v.  Smith,  60  W.  Va.  413,  55  S.  E.  466,  upholding 
jurisdiction  of  equity  to  set  aside  deed  made  in  consideration  of  usurious  debt. 

23  AM.  DEC.  216,  ERSKINfi  ▼.  PLUMMER,  7  ME.  447. 
Applicability  of  statute  of  frauds  to  executed  contract. 

Cited  in  reference  notes  in  30  A.  D.  271,  on  inapplicability  of  statute  of 
frauds  to  contract  fully  executed ;  33  A.  D.  604,  on  effect  of  statute  of  frauds  on 
contract  fully  or  partially  performed. 
Parol  sale  of  standing  timber. 

Cited  in  Banton  v.  Shorey,  77  Me.  48;  Claflin  v.  Carpenter,  4  Met.  580,  38 
A.  D.  381;  Leonard  v.  Medford,  85  Md.  666,  37  L.R.A.  449,  37  Atl.  365,— 
holding  parol  sale  of  growing  timber  not  within  statute  of  frauds;  Spalding 
V.  Archibald,  52  Mich.  365,  50  A.  R.  253,  17  N.  W.  940,  holding  oral  sale  of 
standing  timber  void  under  statute  of  frauds  valid  as  license. 

Cited  in  reference  note  in  38  A.  D.  384,  on  sale  of  growing  timber. 

Cited  in  notes  in  19  LJt.A.  722,  on  validity  of  oral  sale  of  standing  timber; 
86  A.  D.  182,  as  to  whether  sale  of  growing  trees  is  sale  of  interest  in  land  within 
statute  of  frauds. 

Explained  in  Owens  v.  Lewis,  46  Ind.  488,  15  A.  R.  295,  holding  sale  of 
trees  contract  for  sale  of  real  estate  which  must  be  in  writing. 

Disapproved  in  Buck  v.  Pickwell,  27  Vt.  157;  Hirth  v.  Graham,  50  Ohio  St. 
57,  40  A.  S.  R.  641,  19  L.R.A.  721,  33  N.  E.  90,— holding  parol  sale  of  8tan4ing 
timber  contract  concerning  interest  in  lands  within  statute  of  frauds. 
Crops  as  personalty. 

Cited  in  Cudworth  v.  Scott,  41  N.  H.  456,  holding  mortgage  on  hay  and  grain 
to  be  grown  during  year  covers  only  crops  already  sown. 

Cited  in  note  in  23  L.R.A.  449,  on  sale  of  future  crops  as  personalty. 

22  AM.  DEO.  218,  GREEN  v.  YOUNG,  8  ME.  14. 
liiability  of  estate  of  snrety  or  guarantor. 

Cited  in  Hecht  v.  Weaver,  34  Fed.  Ill,  holding  estate  of  surety  on  bond  for 
repayment  of  advances  liable  for  sums  loaned  after  surety's  death;  Fewlass  v. 
Keeshan,  32  C.  C.  A.  8,  60  U.  a  App.  133,  88  Fed.  573;  McClaskey  v.  Barr,  79 
Fed.  408, — holding  that  death  of  surety  does  not  release  liability  on  bond  stat- 
ing "I  hereby  acknowledge  myself  security  for  costs;"  Hecht  v.  Skaggs,  53  Ark. 
294,  22  A.  S.  R.  192,  13  S.  W.  930,  holding  devisee  of  cosurety  on  administrator's 
Am.  Dec  VoL  m.~72. 
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bond  liable  for  contribution  on  latter's  default;  Rapp  v.  Phoenix  Ins.  Co.  113  111. 
390,  55  A.  R.  427,  holding  estate  of  surety  on  bond  to  procure  appointment 
of  insurance  agent,  liable  for  sums  received  after  surety's  death;  Home  Sav. 
Bank  v.  Hosie,  119  Mich.  116,  77  N.  W.  625,  holding  estate  of  corporate  di- 
rector liable  on  continuing  guaranty  for  company's  unpaid  notes;  Faust  v. 
Murphy,  71  Miss.  120,  13  So.  862,  holding  estate  liable  for  default  of  chancery 
elerk,  although  new  sureties  were  substituted;  Stevens  v.  Stevens,  2  Dem.  469. 
holding  estate  of  surety  on  official  bond  liable  for  principal's  default  subsequent 
to  death  of  surety;  Uolthausen  v.  Kells,  18  App.  Div.  80,  45  N.  Y.  Supp.  471, 
holding  surety's  estate  liable  for  default  in  payments  on  lease. 

Cited  in  reference  notes  in  22  A.  S.  R.  194,  on  liability  of  surety's  estate; 
63  A.  S.  R.  63,  on  liability  of  estate  of  deceased  surety  on  official  bond. 

Cited  in  notes  in  21  E.  R.  C.  670,  on  death  of  guarantor  as  revocation  of  guar- 
antee ;  22*  A.  S.  R.  814,  on  nontermination  of  contract  of  suretyship  by  surety's 
death;  2  L.R.A.  183,  on  effect  upon  contract  of  guaranty  of  death  of  guarantor. 

Distinguished  in  Pond  v.  United  States,  49  C.  C.  A.  582,  111  Fed.  989,  hold 
ing  estate  of  surety  on  revenue  collector's  bond  binding  '*heirs,  executon,  and 
assigns,"  liable  for  default;  National  Eagle  Bank  v.  Hunt,  16  R.  L  148,  13 
Atl.  115,  holding  sureties'  guaranty  to  pay  promissory  notes  maturing  at  dif- 
ferent times  terminated  at  death. 

22  AM.  DEC.  220,  PARSONS  v.  WEBB,  8  ME.  S8. 

Powers  of  agents. 

Cited  in  notes  in  24  A.  D.  66,  as  to  when  acts  of  agent  bind  principal;  25 
A.  D.  616,  on  sales  and  pledges  by  bailees  and  agents;  21  E.  R.  C.  37,  oo  ne- 
cessity that  agent  with  authority  to  receive  payment  receive  money;  80  A.  8. 
R.  658,  on  right  of  agent  to  purchase  property  of  principal. 
—  Sale,  pledge,  or  mortgage  by  agent  or  bailee  for  own  benefit. 

Cited  in  Rodick  v.  Cobum,  68  Me.  170;  Hoi  ton  v.  Smith,  7  N.  H.  446;  GouW 
V.  Blodgett,  61  N.  H.  115, — holding  selling  agent  without  authority  to  dispose 
of  goods  in  payment  of  his  own  debt;  Glover  v.  Ames,  8  Fed.  351,  holding  sale 
of  vessel  by  agent  to  pay  debt  for  which  he  was  individually  liable,  invalid; 
Hotchkiss  V.  Hunt,  49  Me.  213,  holding  bailee  of  property  for  special  purpose  not 
entitled  to  pledge  it  for  advances  made  to  himself;  Stanley  v.  Gaylord,  1  Cush. 
536,  48  A.  D.  643,  holding  bailee  without  right  to  mortgage  chattel  as  se- 
curity for  his  own  debt. 
Validity  of  nnanthorlzed  sale. 

( ited  in  Fisk  v.  Ewen,  46  N.  H.  173;  Kimball  v.  Jackman,  42  N.  H.  242,— 
holding  owner  not  bound  by  unauthorized  sale  although  property  has  been  re- 
sold by  vendee;  Heath  v.  Stoddard,  91  Me.  499,  40  Atl.  547,  holding  inno- 
cent purchaser  from  agent  protected  where  owner  invested  agent  with  appar- 
ent authority  to  sell. 
Terms  or  manner  of  payment. 

Cited  in  Payne  v.  Potter,  9  Iowa,  549,  holding  agent  authorized  to  sell  horse 
cannot  sell  on  credit  except  in  conformity  with  trade  usage;  Hook  v.  Crowe, 
100  Me.  309,  61  Atl.  1080,  holding  selling  agent  without  implied  authority  to 
contract  that  payment  be  made  in  goods  or  services  to  be  rendered  on  his 
personal  account. 
Demand  as  prerequisite  to  action. 

Cited  in  Farley  v.  Lincoln,  51  N.  H.  577,  12  A.  R.  182,  holding  trover  without 
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%  demand  lies  in  favor  of  owner  of  chattel  against  purchaser  from  one  not 
authorized  to  sell;  Velsian  v.  Lewis,  15  Or.  530,  3  A.  S.  R.  184.  16  Pac.  631, 
holding  trover  maintainable  without  demand  by  owner  of  property  against 
purchaser  from  one  without  title. 

22  AM.  DBO.  ass,  BROWN  t.  GUiMOIUB,  8  MB.  107. 
Sufllciency  of  tender. 

Cited  in  reference  notes  in  24  A.  D.  465,  467,  on  subject  of  tender;  26  A.  D. 
265,  on  sufficiency  of  tender;  41  A.  D.  715,  on  effect  of  and  essential  to  tender. 

Cited  in  notes  in  77  A.  D.  475,  giving  illustrations  oi  insufficient  tender; 
77  A.  D.  470,  on  general  requisites  of  good  tender  and  effect  thereof. 

—  Necessity  that  it  be  unconditional. 

Cited  in  McGehee  v.  Jones,  10  Ga.  127;  Cothran  v.  Scanlan,  34  Ga.  555; 
Beardsley  v.  Beardsley,  29  C.  C.  A.  538,  56  U.  S.  App.  437,  86  Fed.  16,— holding 
tender  must  be  unconditional. 

Cited  in  notes  in  35  A.  D.  571;  46  A.  D.  150;  87  A.  D.  523, — on  necessity  that 
tender  be  unconditional;  77  A.  D.  476,  on  necessity  of  a  tender  being  uncon- 
ditional and  unqualified. 

22  AM.  DEC.  225,  FISHER  t.  BARTLETT,  8  3fE.  122. 
Snlliciency  of  consideration. 

Cited  in  reference  notes  in  37  A.  D.  69,  on  sufficiency  of  legal  consideration; 
42  A.  D.  511,  on  benefit  to  promisor,  or  loss  or  damage  to  promisee,  as  sufficient 
consideration  to  support  promise;  26  A.  D.  109,  on  sufficiency  of  consideration  for 
promise. 
"Wliat  receiptor  of  property  may  show. 

Cited  in  Burt  v.  Perkins,  9  Gray,  317,  holding  receiptor  for  attached  property 
may  show  it  was  not  the  property  of  the  defendant  in  attachment;  Terry  v.  Allis, 
20  Wis.  33,  holding  parties  receiving  city  order  under  promise  to  return  it  can- 
not show  ownership  in  third  person ;  Drew  v.  Livermore,  40  Me.  266,  holding  on^ 
giving  accountable  receipt  cannot  show  informality  or  invalidity  in  attachment 
or  judgment. 

Cited  in  reference  note  in  28  A.  D.  698,  on  admissibility  of  claim  of  property  by 
defendant  in  action  on  forthcoming  bond  on  receipt  given  for  goods  seized  on 
execution  or  attachment. 

Cited  in  note  in  25  A.  D.  428,  on  right  of  receiptor  for  attached  property  to 
show  that  it  was  not  defendant's,  or  not  subject  to  attachment. 

—  Estoppel  by  grivlng  receipt. 

Cited  in  Eleven  v.  Freer,  10  Cal.  172,  holding  owner  of  property  attached  as 
that  of  another  not  estopped  from  setting  up  title  by  giving  accountable  receipt; 
Barron  v.  Cobleigh,  11  N.  H.  557,  35  A.  D.  505,  holding  receiptor  of  attached 
goods  may  show  they  were  his  property  in  action  of  trespass  by  defendant  in  at- 
tachment; Mackay  v.  Holland,  4  Met.  69,  holding  maker  of  accommodation  note 
not  estopped  by  admission  of  liability  made  in  ignorance  of  defense. 

Cited  in  reference  note  in  26  A.  D.  421,  on  estoppel  by  giving  receipt  on  at- 
tachment. 

Distinguished  in  Cooper  v.  Davis  Mill  Co.  48  Neb.  420,  67  N.  W.  178,  holding 
one  giving  redelivery  bond  estopped  from  setting  up  title  to  attached  propL»rty; 
Colbath  V.  Hoefer,  43  Or.  366,  73  Pac.  10,  holding  garnishee  receipting  for  prop- 
erty estopped  from  denying  officers  possession  or  debtor's  ownership. 
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Disapproved  in  Case  v.  Steele,  34  Kan.  90,  8  Pac.  242,  holding  one  giving  forth- 
coming bond  for  property  attached  as  belonging  to  another  estopped  from  set- 
ting up  title  in  himself. 
Restoration  to  true  owner  by  receiptor. 

ated  in  Lathrop  v.  Cook,  14  Me.  414,  31  A.  D.  ^2;  Perry  v.  Williams,  39  Wis. 
339, — ^holding  true  owner  and  receiptor  of  property  levied  on  as  belonging  to 
another  not  liable  on  receipt;  Penobscot  Boom  Corp.  v.  Wilkins,  27  Me.  345, 
holding  delivery  of  goods  to  true  owner  defense  to  action  on  accountable  receipt 
Conclusiveness  of  sheriff's  return. 

Cited  in  reference  note  in  47  A.  D.  730,  on  conclusiveness  of  sheriflTs  fetum. 

22  AM.  D£C.  228,  SIMPSON  ▼.  SEAVEY,  8  ME.  1S8. 
liiability  for  tort. 

Cited  in  Washburn  v.  Oilman,  64  Me.  163,  18  A.  R.  246,  holding  mill  owner 
responsible  for  damages  arising  from  deposit  of  waste  stuff  in  stream;  Veazie 
T.  Dwinel,  50  Me.  479,  holding  lower  proprietor  cannot  flow  mill  wheels  of  prior 
occupant  above  him;  Lincoln  v.  Chadboume,  56  Me.  197,  holding  it  is  no  defense 
to  suit  for  flowing  wheels  of  mill  that  plaintiff  flowed  wheels  of  third  party's 
mill. 

—  Joint  liability. 

Cited  in  Magee  v.  Pennsylvania  S.  Valley  R.  Co.  13  Pa.  Super.  Ct.  187,  holding 
party  constructing  conunon  ditch  not  liable  for  pollution  of  water  in  it  by  inde- 
pendent act  of  another;  Anderson  v.  Hubble,  93  Ind.  570,  47  A.  R.  394,  holding 
joint  verdict  erroneous  where  wrongs  are  distinct  and  several. 

Cited  in  reference  note  in  25  A.  S.  R.  707,  on  individual  liability  for  nuisance 
committed  by  several  independently. 

Cited  in  note  in  10  L.R.A.(N.S.)   170,  on  character  of  the  liability  of  several 
persons  whose  independent  wrongs  of  the  same  kind  contribute  to  enhance  the  de- 
gree or  extent  of  the  injury  sustained  by  plaintiff. 
Mode  of  objecting  for  nonjoinder. 

Cited  in  reference  notes  in  46  A.  D.  630,  on  how  nonjoinder  of  plaintiffs  or  de- 
fendants must  be  taken  advantage  of;  67  A.  D.  258,  on  taking  advantage  of  non- 
joinder of  party  plaintiff  in  ex  delicto  action. 

What  constitutes  a  nuisance. 

Cited  in  reference  note  in  44  A.  D.  114,  on  erection  of  obstruction  in  navigable 
stream  or  other  highway  as  a  nuisance. 

Cited  in  note  in  107  A.  S.  R.  251,  on  obstructions  to  navigation  as  public 
nuisances. 

Rights  in  tidal  waters. 

ated  in  State  v.  Lake  St.  Clair  Fishing  &  Shooting  Club,  127  Mich.  580,  87  N. 
W.  117  (dissenting  opinion),  on  extent  of  privileges  of  public  in  tide  waters. 

Cited  in  note  in  9  L.R.A.  807,  on  common  and  paramount  right  of  navigation. 
Navigability  of  waters. 

Cited  in  note  in  42  L.R.A.  313,  on  what  waters  are  navigable. 
Recovery  of  costs  as  dependent  on  amount  of  recovery. 

Cited  in  Wendall  v.  Greaton,  63  Me.  267,  holding  in  action  of  the  case  fbr 
nuisance  to  real  estate  full  costs  recoverable  although  damages  less  than  $20. 
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22  AM.  DEC.  233,  DOAK  ▼.  SWANN,  8  ME.  170. 
What  constitutes  partnership. 

Followed  in  Thomae  v.  Harding,  8  Me.  417,  holding  persons  voluntarily  uniting 
to  carry  on  business  on  joint  account  or  for  their  common  benefit  are  partners; 
Barrett  y:  Swann,  17  Me.  180,  holding  associates  in  business  under  agreement  for 
purchase  of  stock  and  sale  of  product  are  partners. 

Cited  in  note  in  18  L.R.A.(N.S.)  1085,  1087,  on  joint  ownership  and  tenancies 
in  common  as  partnerships. 

22  AM.  DEC.  236,  COOMBS  ▼.  JORDAN,  8  BliAND,  CH.  284. 
Proceeding  against  trustee. 

Cited  in  Maddox  v.  Dent,  4  Md.  Ch.  543,  holding  trustee  or  his  executor  may 
on  petition  be  directed  to  bring  trust  fund  into  court;  Dent  v.  Maddox,  4  Ind. 
522,  holding  application  for  accounting  by  trustee  may  be  made  in  cause  in 
which  original  decree  was  passed. 
Compelling  account  by  trustee's  administrator. 

Cited  in  reference  note  in  89  A.  D.  147,  on  right  to  compel  trustee's  adminis- 
trator to  account. 
liien  of  judgment. 

Cited  in  reference  notes  in  22  A.  D.  668;  23  A.  D.  596,  778, — on  judgment  liens; 
22  A.  D.  328,  on  law  as  to  judgment  lien;  38  A.  D.  455,  on  operation  of  judgment 
liens  in  equity;  64  A.  8.  R.  785,  as  to  what  judgment  lien  extends  to;  92  A.  D. 
426,  on  judgment  lien  being  confined  to  actual  interest  of  debtor;  38  A.  D.  455, 
on  extent  of  judgment  lien;  26  A.  8.  R.  566,  on  extent  and  scope  of  judgment 
lien. 

Cited  in  notes  in  93  A.  D.  346,  on  nature  of  judgment  lien;  39  A.  D.  162,  on 
nature  of  judgment  lien  at  common  law;  31  A.  D.  256,  as  to  what  judgment  lien 
attaches  to;  93  A.  D.  846,  on  interests  of  debtor  to  which  judgment  lien  attaches; 
93  A.  D.  346,  on  subjection  of  judgment  lien  to  equities  of  third  person;  117  A. 
S.  R.  788,  on  judgment  lien  as  affecting  property  sold  under  executory  contract. 
—On  lands  generally. 

Cited  in  Hayden  v.  Stewart,  1  Md.  Ch.  459,  holding  judgment  general  lien  on 
land  owned  by  debtor  at  time  of  its  rendition  as  well  as  that  subsequently 
acquired;  Warfield  t.  Owens,  4  Gill,  364,  holding  lands  of  deceased  debtor  answer- 
able for  simple  contract  debts  only  in  default  of  personalty;  Cape  Sable  Co. 'a 
Case,  3  Bland,  Ch.  606,  holding  under  statute  of  1732  Execution  may  be  levied  ou 
either  real  or  personal  estate. 

Cited  in  reference  note  in  84  A.  D.  510,  on  lien  of  judgments  on  land  in  Eng- 
land. 

Cited  in  notes  in  93  A.  D.  350,  on  applicability  of  judgment  lien  to  land  con- 
veyed to  trustees;  93  A.  D.  357,  on  effect  of  judgment  liens  on  dower.    . 

—  On  permanent  Improvenients. 

Cited  in  Lessert  v.  Sieberling,  59  Neb.  309,  80  N.  W.  900,  holding  judgment 
lien  on  permanent  improvements  made  on  land  by  debtor  or  his  vendees. 
Cited  in  note  in  93  A.  D.  347,  on  effect  of  judgment  lien  on  fixtures. 

—  On  leasehold  property. 

Cited  in  Davidson  v.  Myers,  24  Ind.  538,  holding  interlocutory  judgment  not 
lien  on  real  or  leasehold  property. 
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Wben  Jadsment  lien  attaches. 

Cited  in  reference  notes  in  47  A.  D.  717,  when  judgment  lien  attaches;  32  A. 
D.  683,  on  relation  back  of  lien  of  judgment  to  beginning  of  term;  41  A.  D.  625, 
as  to  when  judgment  lien  attaches;  28  A.  D.  441,  as  to  when  docketed  judgment 
becomes  a  general  lien  on  all  debtor's  realty. 

Cited  in  note  in  38  L.R.A.  249,  on  lien  of  judgment  from  time  of  entry  as  to 
conveyance  made  after  beginning  of  term. 
Bar  of  action  on  Judgment. 

Cited  in  reference  note  in  67  A.  S.  B.  679,  as  to  when  action  upon  judgoient  n 
barred. 
Priority  of  liens. 

Cited  in  Anderson  v.  Tuck,  33  Md.  225,  holding  judgments  recovered  at  same 
term  entitled  to  priority  in  accordance  with  date  of  rendition;  Dyson  v.  Simmons, 
48  Md.  207,  holding  lien  of  judgment  general  and  subordinate  to  prior  specific 
equitable  mortgage. 

Cited  in  note  in  18  E.  R.  C.  530,  as  to  acquisition  of  l^gal  estate  by  mortgigee 
so  as  to  entitle  him  to  priority  to  separate  equitable  charge  in  his  favor  upon 
same  property,  and  to  postpone  securities  of  intermediate  encumbrancers. 
Tacking  bond  debt  to  mortgage. 

Cited  in  reference  note  in  23  A.  D.  696,  on  tacking  bond  debt  to  mortgage  or 
other  lien  to  prejudice  of  other  creditors. 
Property  subject  to  levy  and  sale. 

Cited  in  Mertz  v.  Berry,  101  Mich.  32,  45  A.  8.  R.  379,  24  L.KA.  789,  59  N.  W. 
445 ;  Moser  v.  Tucker,  87  Tex.  94,  26  S.  W.  1044, — holding  only  property  alienable 
by  debtor  subject  to  sale  on  execution ;  Lerew  v.  Rinehart,  3  Pa.  Co.  Ct.  50,  hoMiog 
leasehold  estates  subject  to  seizure  and  sale. 

Cited  in  reference  notes  in  49  A.  D.  233,  on  liability  of  lands  to  execution  at 
common  law;  32  A.  D.  167,  on  equitable  interests  as  not  subject  to  execution; 
76  A.  D.  748,  on  right  to  sell  equitable  rights  under  execution ;  53  A.  D.  258,  on 
liability  of  stock  to  execution;  81  A.  D.  169,  as  to  whether  shares  of  stock  are 
subject  to  execution;  35  A.  S.  R.  696,  on  execution  against  corporate  stock; 
36  A.  S.  R.  270,  on  exemption  of  corporate  stock  from  execution;  45  A.  D.  641, 
on  liability  to  execution  of  husband's  estate  in  lands  of  wife;  55  A.  D.  250,  as  to 
whether  interest  of  cestui  que  trust  in  lands  is  subject  to  execution;  38  A.  D. 
147;  49  A.  D.  786, — on  leasehold  estates  as  subject  to  ex^ution;  59  A.  D.  566. 
on  sale  of  lease  for  years  under  justice's  execution;  41  A.  D.  241,  on  right  to 
levy  upon  and  sell  growing  crops;  24  A.  D.  342;  28  A.  D.  567, — on  liability  of 
growing  crops  to  be  sold  under  execution;  32  A.  S.  R.  574,  as  to  what  crops  are 
subject  to  execution. 

Cited  in  notes  in  23  L.R.A.  259,  on  crops  as  personal  property  for  purpose  of 
levy  and  sale;  55  A.  D.  162,  on  what  growths  or  crops  are  subject  to  execution  as 
personalty. 
Interest  passing  by  execution  sale. 

Cited  in  reference  note  in  40  A.  S.  R.  828,  as  to  what  interest  of  d^tor  passes 
by  execution  sale. 
Right  of  purchaser  of  crop  at  execution  sale. 

Cited  in  reference  note  in  83  A.  D.  215,  on  right  of  purchaser  on  execntioi 
of  growing  crop  to  enter  premises  to  gather  it 
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lilniit  of  time  to  issue  execution. 

Cited  in  reference  note  in  47  A.  D.  596,  on  effect  of  execution  issued  more  than 
year  and  day  after  rendition  of  judgment. 
Revival  of  Judgment. 

Cited  in  note  in  94  A.  D.  226,  on  scire  facias  to  revive  judgment  against  heirs, 
devisees,  and  personal  representatives. 

—  Time  for  revival. 

Cited  in  note  in  94  A.  D.  230,  as  to  time  within  which  scire  facias  to  revive 
judgment  must  be  sued  out. 

—  Bffect  of  revival. 

Cited  in  Post  v.  Mackall,  3  Bland,  Ch.  486;  Woodward  v.  Woodward,  39  S.  C. 
259,  39  A.  8.  R.  716,  17  8.  £.  638,— holding  revival  of  lapsed  judgment  operates 
prospectively  and  does  not  impair  intermediate  conveyance;  Brier  v.  Traders'  Nat. 
Bank,  24  Wash.  695,  64  Pac.  831,  holding  lapsed  judgment  cannot  be  revived  so  as 
to  affect  rights  of  intervening  purchasers. 

Cited  in  reference  notes  in  39  A.  8.  R.  721,  on  effect  of  revival  of  judgment 
liens;  42  A.  D.  331,  as  to  how  lien  of  judgment  is  affected  by  revival  on  scire 
facias;  29  A.  D.  754,  on  judgment  lien  after  revival  of  judgment;  51  A.  D.  567, 
on  effect  of  revival  of  judgment  by  scire  facias  to  continue  lien. 

Cited  in  note  in  53  L.R.A.  703,  on  effect,  upon  existing  judgment  lien,  of  pro- 
ceedings to  renew,  revive,  or  extend  the  judgment. 
Enforcement  of  bidder's  liability. 

Cited  in  note  in  69  A.  D.  370,  371,  on  modes  of  enforcement  of  liability  of 
bidder  at  equity  sale. 
Satisfaction  of  judgment. 

Cited  in  reference  notes  in  41  A.  D.  625;  44  A.  D.  738, — on  what  constitutes 
satisfaction  of  judgment. 
What  are  fixtures. 

Cited  in  reference  notes  in  36  A.  D.  557;  37  A.  D.  219, — on  what  constitutes 
fixtures;  59  A.  D.  657,  on  annexation  to  realty  as  criterion  of  fixtures;  55  A.  D. 
417,  on  rule  that  whatever  is  annexed  to  the  freehold  liecomes  part  thereof  and 
cannot  be  removed. 
Removability  of  fixtures. 

Cited  in  L.  A.  Thompson  Scenic  R.  Co.  v.  Young,  90  Md.  278,  44  Atl.  1024, 
upholding  right  of  tenant  to  remove  trade  fixture  consisting  of  scenic  railway. 

Cited  in  reference  note  in  64  A.  D.  75,  on  removal'  of  fixtures  affixed  by  tenant 
for  purpose  of  trade  or  ornament  and  furniture. 

Cited  in  notes  in  12  E.  R.  C.  224,  on  right  of  tenant  to  remove  fixtures  placed 
on  land;  69  A.  D.  515,  on  tenant's  right  to  remove  fixtures  after  expiration  of 
his  term. 

Rights  as  to  growing  crops. 

Cited  in  Wootton  v.  White,  90  Md.  64,  78  A.  S.  R.  425,  44  Atl.  1026,  holding 
growing  crops  pass  to  purchaser  on  foreclosure  sale  as  against  mortgagor's 
vendee  by  bill  of  sale;  McClellan  v.  Krall,  43  Kan.  216,  23  Pac.  100,  holding 
purchaser  of  growing  crop  at  judicial  sale  not  liable  for  use  of  land  while  crop 
ripening. 

Cited  in  reference  note  in  32  A.  D.  689,  on  ownership  of  crops  growing  on 
land  at  time  of  testator's  death. 

Cited  in  note  in  35  A.  D.  742,  on  right  to  growing  crops 
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Nature  of  crops. 

Cited  in  reference  notes  in  82  A.  S.  R.  770,  on  severed  crops  as  part  of  realty; 
32  A.  S.  R.  574,  on  vegetable  productions  as  part  of  really;  60  A.  D.  420,  on 
vegetable  products  becoming  personalty  on  severance  from  realty;  35  A.  S.  R. 
656;  37  A.  S.  R.  569,— on  fruit  trees,  perennial  bushes,  and  grasses  as  part  of 
realty. 

Nature  of  vendee's  interest  In  land. 

Cited  in  note  in  57  L.R.A.  644,  on  nature  of  interest  of  vendor  or  vendee  in 
land  contract  as  real  or  personal  property  whers  judgment  has  been  entered 
against  vendee. 

Effect  of  death  of  party. 

Cited  in  reference  notes  in  56  A.  D.  421,  on  abatement  of  action  by  death  of 
party;  56  A.  D.  436,  on  effect  on  sheriff's  power  to  levy  or  sell  on  death  of  judg- 
ment debtor  before  or  after  execution  issued. 
—  On  Judgment  lien. 

Cited  in  reference  note  in  52  A.  D.  378,  on  effect  of  death  of  defendant  on 
judgment  lien. 

Cited  in  note  in  89  A.  D.  242,  on  judgment  lien  after  defendant's  death. 
Application  of  purchase  money. 

Cited  in  Ammons  v.  Anmions,  50  W.  Va.  390,  40  S.  E.  490,  holding  purchaser 
of  infant's  realty  sold  under  decree  not  required  to  see  to  application  of  purchase 
money. 

Resort  to  equity  to  reach  assets. 

Cited  in  reference  note  in  25  A.  D.  313,  on  creditor's  right  to  resort  to  equity 
to  reach  assets. 
Necessity  of  doing  equity. 

Cited  in  Carpenter  v.  Plagge,  192  111.  82,  61  N.  £.  530,  holding  one  seeking  to 
redeem  from  mortgage  must  do  equity;  Compton  v.  Jeaup,  15  C.  C.  A.  397,  31  U. 
S.  App.  486,  68  Fed.  263  (dissenting  opinion),  on  necessity  that  one  seeking  to 
recover  a  legal  title  must  do  equity. 

22  AM.  DEC.  279,  PRICE  v.  TYSON,  S  BLAND,  CH.   392. 
Right  to  discovery. 

Cited  in  reference  notes  in  45  A.  D.  307,  on  right  to  discovery  in  equity  to  aid 
action  or  defense  at  law;  52  A.  D.  132,  as  to  when  hill  of  discovery  will  be  re- 
tained. 

Cited  in  notes  in  9  E.  R.  C.  554,  on  right  of  party  to  discovery;  9  £.  R.  C 
570,  on  right  of  court  to  compel  discovery  of  books  or  papers. 
Answer  to  bill  of  discovery. 

Cited  in  reference  note  in  31  A.  D.  197,  on  answer  to  bill  of  discovery. 
Necessity  of  fully  answering. 

Cited  in  Robinson  v.  Moseley,  93  Ala.  70,  9  So.  372,  holding  answer  should  put 
in  issue  all  facts  relied  on  in  bar  of  relief  sought  by  bill. 

Cited  in  reference  note  in  71  A.  D.  607,  on  plaintiff's  right  to  full  answer  in 
chancery. 
What  must  be  submitted  to  Jury. 

Cited  in  reference  note  in  50  A.  D.  435,  on  necessity  of  submitting  to  jury 
evidence  tending  to  prove  material  fact  in  issue. 
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Relevancy  of  evidence. 

Cited  in  reference  note  in  9  A.  S.  R.  547,  on  inadmissibility  of  circumstances 
having  no  direct  connection  with  case. 
When  matter  in  answer  not  scandalous. 

Cited  in  reference  note  in  98  A.  D.  89,  on  rule  that  pertinent  matter,  though 
scandalous  in  itself,  is  not  to  be  so  considered. 

22  AM.  DEC.  298,  RICHARDSON  v.  JONES,  8  GILL  &  J.  168. 
Purchase  by  person  acting  in  fiduciary  capacity. 

Cited  in  Mason  v.  Martin,  4  Md.  124,  holding  trustee  cannot  purchase  for  him- 
self at  his  own  sale  directly  or  indirectly;  Cumberland  Coal  &  I.  Co.  v.  Sherman, 
20  Md.  117;  Hoffman  Steam  Coal  Co.  v.  Cumberland  Coal  &  I.  Co.  16  Md.  456, 
77  A.  D.  311, — ^holding  director  of  corporation  not  competent  to  become  purchaser 
of  its  property. 

Cited  in  reference  notes  in  64  A.  D.  784,  on  purchase  of  trust  estate  on  sale 
by  trustee;  44  A.  D.  723,  on  right  of  trustee  to  purchase  trust  property  at  his 
own  sale  for  his  own  benefit;  25  A.  D.  399;  39  A.  D.  187, — on  validity  of 
trustee's  purchase  at  sale  of  trust  property;  63  A.  D.  125,  on  right  of  agents, 
trustees,  executors,  administrators,  guardians,  and  attorneys  to  purchase  for  their 
own  benefit. 
Right  of  trustee  to  avoid  his  own  purchase. 

Cited  in  Peay  v.  Capps,  27  Ark.  160,  holding  trustee  purchasing  trust  property 
cannot  question  the  contract;  Benson  v.  Benson,  97  Mo.  App.  460,  71  S.  W.  360, 
holding  purchase  of  trust  property  by  trustee  will  not  be  set  aside  at  his  instance. 
Accounting  by  fiduciary. 

Cited  in  reference  note  in  59  A.  D.  423,  on  liability  of  director  to  account  for 
secret  profits. 

Appeal  from  interlocutory  order. 

Cited  in  reference  note  in  49  A.  D.  595,  on  appeal  from  interlocutory  order. 
Compelling  purchaser  to  complete  purchase. 

Cited  in  Wood  v.  Mann,  3  Sumn.  318,  Fed.  Cas.  No.  17,954,  sustaining  right  of 
court  of  equity  to  compel  purchaser  at  master's  sale  to  complete  contract;  War- 
field  v.  Dorsey,  39  Md.  299,  17  A.  R.  562. 

Cited  in  reference  note  in  56  A.  S.  R.  878,  on  enforcement  of  judicial  sales. 

Cited  in  note  in  69  A.  D.  369,  370,  371,  on  modes  of  enforcement  of  liability 
of  bidder  at  equity  sale. 
Action  to  enforce  chancery  decree. 

Cited  in  Boyle  v.  Schindel,  52  Md.  1,  holding  action  at  law  not  maintainable 
to  recover  money  decreed  to  be  paid  by  court  of  equity  within  same  jurisdiction. 

Distinguished  in  McKim  v.  Odom,  12  Me.  94,  holding  action  for  payment  of 
money  only  maintainable  on  chancery  decree  rendered  in  another  state. 
Effect  of  order  ratifying  sale. 

Cited  in  Berry  v.  Foley,  92  Md.  311,  48  Atl.  146,  holding  order  ratifying  sale 
by  trustee  entitles  purchaser  to  deed  on  payment  of  purchase  money. 

Cited  in  reference  note  in  41  A.  0f  633,  on  confirmation  of  judicial  sales. 

Contempt  of  court. 

Cited  in  reference  note  in  42  A.  D.  162,  on  what  is  contempt  of  court. 

Enforcement  of  bond. 

Cited  in  Stephens  v.  Magruder,  31  Md.  168,  holding  decree  requiring  purchaser 
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to  give  bond  operates  to  enforce  payment  of  it;  Clagett  v.  Worthington,  3  Gill, 
83,  holding  remedy  against  surety  of  trustee  action  at  law  rather  than  appli- 
cation of  his  distributive  share. 

Distinguished  in  Ridgely  v.  Iglehart,  6  Gill  A  J.  49,  25  A.  D.  322,  holding  bond 
for  purchase  money  lien  on  land  enforceable  in  equity. 
Applicability  of  statute  of  limitations. 

Cited  in  O'Dell  v.  Bumham,  61  Wis.  662,  21  N.  W.  635,  holding  laches  com- 
mences from  date  of  discovery  of  fraud. 

Cited  in  reference  note  in  30  A.  D.  107,  on  how  far  fraud  prevents  running  of 
statute  of  limitations. 

Cited  in  notes  in  51  A.  D.  584,  on  statute  of  limitations  in  case  of  fraud;  25 
L.R.A.  567,  on  how  far  statutes  of  limitation  will  be  regarded  as  having  abrogated 
maxim  that  one  cannot  profit  by  his  own  wrong. 
Resale. 

Cited  in  Farmers  &  P.  Bank  v.  Martin,  7  Md.  342,  61  A.  D.  350,  holding  trustee 
not  entitled  to  allowance  in  addition  to  commissions  on  resale. 

Distinguished  in  Clarkson  v.  Read,  15  Gratt.  288,  holding  on  failure  of 
purchaser  to  comply  with  his  bond,  court  may  order  a  resale. 

Criticized  in  Rout  v.  King,  103  Ind.  555,  3  N.  £.  249,  holding  surety  for  pur- 
chase money  may  petition  for  resale. 
Ratification  by  acquiescence. 

Cited  in  Boeger  v.  Langenberg,  42  Mo.  App.  7,  holding  sale  or  pledge  of  assets 
by  administrator  in  payment  of  his  own  debt  may  become  binding  by  acquiescence. 
Anthorltatlveness  of  decision. 

Cited  in  Alexander  v.  Worthington,  5  Md.  471,  holding  decision  on  point  sup- 
posed to  be  involved  authoritative  although  not  called  for  by  record. 

22  AM.  D£0.  302,  ARNOLD  v.  COST,  8  GILL  &  J.  219. 
What  constitutes  forgery. 

Cited  in  State  v.  Humphreys,  10  Humph.  442,  holding  making  with  fraudulent 
intent,  instrument  which  may  be  prejudicial  to  rights  of  another,  constitutes 
forgery;  State  v.  Woodered,  20  Iowa,  541,  holding  material  alteration  giving  new 
operation  to  genuine  instrument  forgery  of  whole. 

Cited  in  reference  notes  in  22  A.  D.  776;  44  A.  D.  67;  65  A.  D.  205;  85  A.  S. 
R.  758;  96  A.  8.  R.  797,  812;  100  A.  S.  R.  840,— on  crime  of  forgery;  53  A.  D. 
694;  59  A.  D.  155;  60  A.  D.  92;  70  A.  D.  176;  71  A.  D.  706;  74  A.  D.  52;  96 
A.  D.  164;  4  A.  S.  R.  765;  23  A.  S.  R.  123,  124;  25  A.  S.  R.  531;  30  A.  S.  R. 
139;  32  A.  S.  R.  361;  48  A.  S.  R.  464;  74  A.  S.  R.  38;  94  A.  S.  R.  802;  115  A. 
S.  R.  837;  120  A.  6.  R.  784, — on  what  constitutes  forgery;  34  A.  D.  675,  on  what 
is  forgery  and  indictment  for;  24  A.  D.  443,  on  nature  of  crime  of  forgery;  60 
A.  S.  R.  51,  on  elements  of  forgery;  38  A.  S.  R.  279,  on  intent  as  element  of 
forgery;  32  A.  S.  R.  683,  on  intent  to  defraud  as  essential  element  of  forgery;  32 
A.  S.  R.  683,  on  similitude  necessary  to  constitute  forgery;  28  A.  S.  R.  930,  on 
use  of  genuine  signature  as  forgery;  32  A.  S.  R.  683;  40  A.  S.  R.  761, — on  signing 
fictitious  name  as  forgery;  4  A.  S.  R.  765,  as  to  whether  forgery  may  be  com- 
mitted by  fraudulently  making  or  altering  writing  signed  by  one's  self;  52  A.  S. 
R.  191,  on  instrument  signed  by  agent  as  forgery;  49  A*.  S.  R.  353,  on  forgery  by 
signing  as  agent  with  pretense  of  authority;  60  A.  D.  92,  on  writing  note  for 
person,  inserting  excessive  amount,  as  forgery;  66  A.  S.  R.  323,  on  forged  indorse- 
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ments  of  negotiable  instniments;  78  A.  D.  490,  on  effect  of  failure  to  aooomplish 
fraud  on  crime  of  forgery. 

Cited  in  note  in  75  A.  D.  571,  572,  on  false  entries  in  pass  and  account  books 
as  forgery. 
Subjects  of  forgery. 

Cited  in  Smith  t.  State,  29  Fla.  408,  10  So.  894,  holding  writing  which  if 
genuine  miHit  be  of  legal  efficiency  or  give  rise  to  legal  liability  such  an  instru- 
ment as  can  be  forged;  Norton  v.  State,  129  Wis.  659,  116  A.  S.  R.  979,  109  N. 
W.  531,  holding  check  payable  to  order  of  another  subject  of  forgery. 

Annotation  cited  in  State  v.  Dunn,  23  Or.  662,  37  A.  S.  R.  704,  32  Pac.  621, 
holding  note  barred  by  statute  of  limitations  may  be  subject  of  forgery. 

Cited  in  reference  notes  in  96  A.  D.  164;  38  A.  S.  R.  329;  61  A.  S.  R.  846;  7G 
A.  S.  R.  745;  80  A.  S.  R.  147, — as  to  what  instruments  are  subjects  of  forgery; 
37  A.  S.  R.  709;  48  A.  S.  R.  705,— on  writings  invalid  on  their  face  as  subjects 
of  forgery;  76  A.  S.  R.  742,  on  forgery  of  unstamped  instrument;  74  A.  S.  R.  437, 
on  order  for  merchandise  as  subject  of  forgery;  108  A.  8.  R.  980,  on  forgery  of 
will  of  living  person. 

Cited  in  notes  in  8  A.  S.  R.  466;  67  A.  S.  R.  393,— on  instruments  which  may  be 
aubject  to  forgery;  24  L.R.A.  41,  on  necessity  that  instrument  be  subject  of  legal 
proceedings  to  be  subject  of  foigery. 
Sufficiency  of  Indictment  for  forgery. 

Cited  in  reference  notes  in  47  A.  S.  R.  258;  77  A.  S.  R.  636, — on  sufficiency  of 
indictment  for  forgery;  25  A.  D.  596,  on  necessity  of  showing  prejudice  by  forgery 
in  indictment  therefor. 
^Averment  of  extrinsic  facts. 

Annotation  cited  in  State  v.  Evans,  15  Mont.  539,  48  A.  S.  R.  701,  28  L.R.A. 
127,  39  Pac.  850,  holding,  that  extrinsic  matter  necessary  to  show  fraudulent 
character  of  forged  instrument  must  be  averred ;  Territory  v.  Delana,  3  Okla.  573, 
41  Pac.  618,  holding  void  instrument  not  subject  of  forgery  in  absence  of  aver- 
ment of  extrinsic  facts. 
Evidence  of  other  forgeries. 

Cited  in  reference  note  in  116  A.  S.  R.  530,  on  admissibility  of  other  forgeries 
in  prosecution  for  forgery. 
What  words  actionable. 

Cited  in  reference  note  in  61  A.  D.  498,  as  to  when  words  are  actionable  per  se 
as  imputing  crime. 

22  AM.  DEC.  322,  HANSON  v.  BARNES,  3  Gllili  A  J.  359. 

Abatement  of  writ  by  death. 

Cited  in  Davis  v.  Oswalt,  18  Ark.  414,  68  A.  D.  182,  holding  execution  issued  in 
defendant's  lifetime  may  be  levied  on  his  personalty  after  his  death;  Trail  v. 
Snouffer,  6  Md.  308,  holding  fieri  facias  in  name  of  plaintiff  deceased  at  date  of 
writ  not  enforceable;  Von  Puhl  v.  Rucker,  6  Iowa,  187,  holding  heirs  and  terre- 
tenants  need  not  be  made  parties  on  death  of  defendant  after  scire  facias  placed 
in  hands  of  officer;  Harris  v.  Laveille,  1  Md.  Ch.  466,  holding  on  death  of  judg- 
ment debtor  after  levy  of  execution  scire  facias  against  heirs  or  terre-tenants  un- 
necessary; Mundy  v.  Bryan,  18  Mo.  29,  upholding  sale  made  after  defendant's 
death  under  levy  made  before. 

Cited  in  reference  notes  in  27  A.  S.  R.  542,  on  abatement  by  plaintiff's  death; 
57  A.  8.  R.  878,  on  abatement  of  action  by  death  of  one  plaintiff:  42  A.  D.  371, 
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on  execution  after  death  of  defendant;  48  A.  D.  706,  on  issuance  of  execution  after 
death  of  defendant;  38  A.  D.  465,  on  effect  of  death  of  defendant  after  issuance 
or  levy  of  writ;  56  A.  D.  436,  on  effect  on  sheriff's  power  to  levy  or  sell  of  death 
of  judgment  debtor  before  or  after  execution  issued;  68  A.  D.  186,  on  necessity 
for  revival  of  judgment  after  death  of  party  and  before  issuance  of  execution: 
62  A.  D.  768,  on  validity  of  executions  issued  or  served  after  death  of  defendant 
or  dissolution  of  defendant  corporation. 

Cited  in  note  61  L.R.A.  382,  on  effect  of  death  of  sole  judgment  debtor  after 
delivery  of  execution  but  before  its  levy. 
Scire  facias  to  bring  In  new  party. 

Cited  in  reference  note  in  52  A.  D.  378,  as  to  when  scire  facias  lies  to  make 
executors  parties. 
Return  of  writ. 

Cited  in  reference  note  in  38  A.  D.  768,  on  necessity  for  return  of  execution. 
Order  of  levy  on  property. 

Cited  in  reference  note  in  65  A.  D.  480,  on  duty  of  sheriff  to  levy  on  personalty 
before  realty. 
Subjection  of  lands  to  sale  on  execution. 

Cited  in  Cape  Sable  Co's  Case,  3  Bland,  Ch.  606,  holding  officer  executing  writ 
of  fieri  facias  not  obliged  to  resort  first  to  personal  property;  Tessier  v.  Wyse, 
3  Bland,  Ch.  28,  holding  creditor  need  not  show  insufficiency  of  deceased  debtor's 
personal  estate  to  enable  him  to  resort  to  realty;  Suckley  v.  Rotchford,  12  Gratt. 
60,  65  A.  D.  240,  holding  judgment  creditor  establishing  debt  in  debtor's  life- 
time not  compelled  to  regard  lands  as  secondarily  liable. 

Cited  in  reference  note  in  49  A.  D.  233,  on  liability  of  lands  to  execution  at 
common  law. 
Judgment,  execution,  or  attachment  as  lien. 

Cited  in  Anderson  v.  Tuck,  33  Md.  225,  holding  judgment  lien  on  debtor's  real 
estate  from  date  of  rendition;  Jordan  v.  Reynolds,  105  Md.  288,  121  A.  S.  R 
578,  9  L.R.A.(N.S.)  1026,  66  Atl.  37,  holding  judgment  against  husband  not 
lien  during  lifetime  of  wife  on  property  held  by  them  as  tenants  by  the  entireties; 
Morton  v.  Grafflin,  68  Md.  545,  13  AtL  341,  holding  attachment  not  lien  on 
equity  of  redemption  enforceable  in  equity. 

Cited  in  reference  notes  in  22  A.  D.  668;  23  A.  D.  596, — on  judgment  liens;  22 
A.  D.  279,  on  judgment  lien  on  realty. 
^When  Hen  attaches. 

Cited  in  reference  notes  in  41  A.  D.  625;  47  A.  D.  717, — as  to  when  judgment 
lien  attaches;  27  A.  D.  277;  65  A.  D.  503,  as  to  time  from  which  execution  lien 
binds  property^  27  A.  D.  103,  as  to  time  from  which  execution  binds  personalty; 
25  A.  D.  154,  on  time  when  execution  bound  defendant's  goods;  86  A.  D.  783,  as 
to  whether  execution  creditor  has  lien  upon  personal  property  before  levy. 

Cited  in  notes  in  11  E.  R.  C.  628,  as  to  when  lien  of  writ  of  execution  attaches; 
38  L.R.A.  249,  on  lien  of  judgment  from  time  of  entry  as  to  conveyance  made 
after  beginning  of  term. 
Presumption  in  regard  to  acts  of  public  officers. 

Cited  in  Woodall  v.  Oden,  62  Ala.  125,  sustaining  presumption  that  public  of- 
ficers prescribed  and  approved  bond  in  accordance  with  their  duty;  Miller  t. 
Wilson,  32  Md.  297,  holding  omission  to  state  that  legal  notice  of  sale  was  given 
does  not  impair  validity  of  sheriff's  return. 
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DistinguiBhed  in  Hill  v.  Draper,  10  Barb.  454,  refusing  to  indulge  presumption 
in  favor  of  acts  of  public  officer  to  extent  of  working  forfeiture  of  property. 
Notice  of  public  sale. 

Cited  in  Simson  v.  Eckstein,  22  Cal.  580,  holding  proof  of  notice  of  sale  under 
power  in  mortgage  unnecessary. 

Cited  in  note  in  39  A.  D.  573,  on  sufficiency  of  notice  of  sale  on  execution. 
Applicability  of  statute  of  frauds  to  sheriff's  sale. 

Cited  in  notes  in  41  A.  D.  52;  43  A.  D.  631,— on  applicability  of  statute  of 
frauds  to  sheriffs'  sales. 

—  Memorandmn  to  satisfy  statute  of  frauds. 

Cited  in  Sanborn  v.  Chamberlin,  101  Mass.  409,  holding  sheriff's  return  of  sale 
of  equity  of  redemption  sufficient  memorandum  to  take  sale  out  of  statute  of 
frauds;  State,  Joslin,  Prosecutor,  v.  Ervien,  50  N.  J.  L.  39,  holding  written  as- 
signment necessary  where  sheriff  sells  leasehold  estate. 

Cited  in  note  in  43  A.  D.  531,  on  sheriff's  return  as  sufficient  memorandum  of 
sale. 

22  AM.  DEC.  829,  TURNER  v.  WALKER,  8  GILIi  &  J.  877. 
Issuance  or  return  of  process. 

Cited  in  Booth  v.  Campbell,  16  Md.  569,  upholding  right  to  execution  for 
residue  of  judgment;  Griffith  t.  ^tna  F.  Ins.  Co.  7  Md.  102,  holding  court 
has  power  to  order  an  attachment  by  way  of  execution  upon  its  own  judgment; 
Ex  parte  Watkins,  7  Pet.  568,  8  L.  ed.  786,  holding  person  taken  under  capias 
ad  satisfaciendum  should  be  brought  into  court  and  committed  by  its  order. 

Cited  in  reference  note  in  26  A.  D.  600,  on  issue  of  capias  ad  satisfaciendum 
for  residue  before  issue  and  return  of  fieri  iacias. 

Distinguished  in  Knight  y.  Frost,  14  Mo.  App.  331,  holding  return  of  nulla  bona 
made  before  return  day  not  absolute  nullity. 
Action  for  malicious  prosecution. 

Cited  in  Lauzon  v.  Charroux,  18  R.  I.  467,  28  Atl.  975,  holding  action  for 
malicious  prosecution  maintainable  for  maliciously  procuring  arrest  without 
probable  cause. 

Cited  in  reference  notes  in  24  A.  D.  619,  on  actions  for  malicious  prosecution; 
24  A.  D.  683;  30  A.  D.  621, — on  case  as  proper  remedy  for  malicious  prosecution 
or  arrest;  34  A.  D.  129,  on  requisites  to  maintenance  of  action  for  malicious 
prosecution  and  evidence  of  such  requisites. 

Cited  in  note  in  13  L.R.A.  60,  on  action  lor  malicious  prosecution  in  case  of 
arrest. 

—  ClTll    suit. 

Cited  in  Tallant  t.  Burlington  Gaslight  Co.  36  Iowa,  262,  holding  action 
maintainable  at  common  law  for  malicious  prosecution  of  civil  suit. 

Cited  in  reference  note  in  86  A.  D.  216,  on  actions  for  prosecution  of  civil 
suit  or  process. 

Distinguished  in  McNamee  v.  Minke,  49  Md.  122,  holding  action  not  maintain- 
able for  malicious  prosecution  of  ejectment  action  where  plaintiff  failed  to  re- 
cover all  he  claimed;  Clements  v.  Odorless  Excavating  Apparatus  Co.  67  Md. 
461,  1  A.  S.  R.  409,  10  Atl.  442,  denying  right  to  maintain  action  for  malicious 
prosecution  of  civil  suit  in  which  judgment  for  plaintiff  therein  was  reversed 
on  appeal;  Supreme  Lodge  A.  P.  L.  v.  Unverzagt,  76  Md.  104,  24  Atl.  323,  hold- 
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ing  action  for  malicious  prosecution  not  maintainable  because  of  alleged  slan- 
derous allegations  in  bill  filed  against  corporation. 
—  Termination  of  prosecution. 

Cited  in  Rotbschild  v.  Meyer,  18  111.  App.  284;  Ragddale  t.  Bowles,  16  Ala. 
62, — holding  prosecution  complained  of  must  have  ended;  Boyd  t.  Cross,  36  Md. 
194,  holding  plaintiff  must  show  that  prosecution  is  terminated  and  was  ma- 
licious and  without  probable  cause. 

Cited  in  note  in  2  L.R.A.(N.S.)   929,  as  to  when  action  is  sufficiently  at  an 
end  to  support  a  suit  for  malicious  prosecution. 
Proof  of  malice. 

Cited  in  Mitchell  v.  Silver  Lake  Lodge,  29  Or.  294,  45  Pac.  798,  holding  malice 
must  be  shown  in  action  for  malicious  attachment. 

Cited  in  reference  note  in  27  A.  S.  R.  31,  on  evidence  to  prove  malice  in  ma- 
licious prosecution. 

Cited  in  notes  in  26  A.  S.  R.  149,  on  malice  as  element  in  action  of  malicious 
prosecution;  26  A.  S.  R.  156,  on  admissibility  in  malicious  prosecution  of  evi- 
dence of  ill-will  of  prosecutor;  16  E.  R.  C.  756,  on  burden  of  proving  malice  aad 
want  of  probable  cause  in  action  for  malicious  prosecution. 
Implying  malice. 

Cited  in  Garvey  v.  Wayson,  42  Md.  178;  Hamilton  v.  Smith,  39  Mich.  222; 
Straus  V.  Young,  36  Md.  246, — holding  malice  inferable  from  want  of  probable 
cause  for  prosecution  complained  of. 

Cited  in  reference  note  in  44  A.  D.  126,  as  to  when  malice  will  be  presumed. 

Cited  in  note  in  26  A.  S.  R.  152,  as  to  inferring  malice  in  action  of  malicious 
prosecution. 
Want  of  probable  cause. 

Cited  in  Medcalfe  v.  Brooklyn  L.  Ins.  Co.  45  Md.  198;  Center  v.  Spring,  2 
Iowa,  393, — ^holding  want  of  probable  cause  must  be  shown  in  action  for  ma- 
licious prosecution. 

Cited  in  reference  notes  in  36  A.  D.  586,  on  malice  and  want  of  probable  cause 
in  malicious  prosecution;  25  A.  D.  105;  36  A.  D.  206;  61  A.  D.  580,— on  ne- 
cessity that  want  of  probable  cause  be  shown  in  action  for  malicious  prosecu 
tion  or  malicious  arrest;  28  A.  D.  257;  29  A.  D.  358,  516;  30  A.  D.  621, — on 
necessity  of  concurrence  of  malice  and  want  of  probable  cause  to  support  action 
for  malicious  prosecution ;  24  A.  D.  683,  on  necessity  of  alleging  want  of  probable 
cause. 
Malice  and  motive  as  qnestions  for  Jury. 

Cited  in  Vinal  v.  Core,  18  W.  Va.  1,  holding  malice  question  of  fact  for  jury; 
Baltimore  &  O.  R.  Co.  v.  Brydon,  65  Md.  198,  57  A.  R.  318,  3  Atl.  306,  holding 
motive  and  intent  of  party  question  for  jury;  Schindel  v.  Schindel,  12  Md.  108, 
holding  jury  may  consider  motive  of  trespasser  on  question  of  damages. 

Cited  in  reference  notes  in  30  A.  D.  621;  18  A.  S.  R.  493,-~on  question  of 
malice  for  jury. 

Cited  in  note  in  26  A.  S.  R.  152,  on  malice  in  action  of  malicious  prosecution 
as  question  for  jury. 
Advice  of  counsel  as  defense. 

Cited  in  Chandler  v.  McPherson,  11  Ala.  916,  holding  advice  of  counsel  defense 
in  action  for  malicious  prosecution  if  fairly  sought  on  real  facts ;  Leaird  v.  Davis, 
17  Ala.  27;  Turner  v.  O'Brien,  5  Neb.  642, — holding  advice  of  counsel  fairly  ob- 
tained rebuts  inference  of  malice. 
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Cited  in  notes  in  26  A.  S.  R.  144;  18  L.R.A.(N.S.)  53;  26  L.  ed.  U.  8.  117,— 
on  advice  of  counsel  as  defense  in  action  for  malicious  prosecution;  18  L.R^. 
(N.S.)  67,  on  correctness  of  advice  given  by  counsel  as  affecting  right  to  rely 
on  the  same  as  defense  to  action  for  malicious  prosecution;  18  L.R.A.(N.S.)  63n, 
on  motive  of  prosecutor  as  affecting  right  to  rely  on  advice  of  counsel  as  de- 
fense to  action  for  malicious  prosecution. 
Belief  of  party  as  defense. 

Cited  in  note  in  26  A.  S.  R.  140,  on  belief  of  accuser  as  defense  to  action  for 
malicious  prosecution. 
Pleading  in  action  for  malicious  prosecution. 

Cited  in  reference  notes  in  39  A.  S.  R.  617,  on  pleading  malice  in  action  for 
malicious  prosecution;  13  A.  S.  R.  381,  on  necessity  that  complaint  in  malicious 
prosecution  state  that  prosecution  was  malicious  and  plaintiff  acquitted. 

Cited  in  notes  in  26  A.  S.  R.  152,  on  plaintiff's  pleadings  in  malicious  prosecu- 
tion; 26  A.  S.  R.  153,  on  plaintiff's  pleadings  in  malicious  prosecution. 
Recovery  upon  evidence. 

Cited  in  State  use  of  Gaither  v.  Gaither,  11  Gill  A  J.  160,  holding  plaintiff's 
recovery  must  be  based  upon  the  pleadings  and  evidence  not  upon  the  evidence 
alone. 

Cited  in  reference  notes  in  50  A.  D.  67,  on  variance  between  cause  of  action 
alleged  and  that  proved;  91  A.  D.  407,  on  recovery  upon  evidence  of  good  cause 
of  action  not  averred  in  complaint;  100  A.  D.  297,  on  right  of  party  setting  up 
one  cause  of  action  to  recover  upon  another. 
Wrongful  enforcement  or  abuse  of  process. 

Cited  in  Deal  v.  Harris,  8  Md.  40,  63  A.  D.  686,  holding  justice  of  peace  not 
liable  for  enforcement  of  erroneous  judgment  rendered  within  his  jurisdiction. 

Distinguished  in  Bartlett  v.  Christhilf,  69  Md.  219,  14  Atl.  518,  holding  state- 
ments made  in  proceeding  to  remove  receiver  not  malicious  abuse  of  process. 

22  AM.  DEC.  837,  BOSIiETT  v.   CHBSAPBAKE  INS.   CO.   3  Gllili  &  J. 

450. 
Propriety  of  instruction. 

Cited  in  Adams  v.  Capron,  21  Md.  186,  83  A.  D.  566,  holding  instruction  er- 
roneous when  founded  on  hypothesis  precluding  jury  from  finding  facts  impairing 
right  of  recovery;  Haines  v.  Pearce,  41  Md.  221,  holding  instruction  withdrawing 
explanatory  facts  from  jury  erroneous;  Corbett  v.  Wolford,  84  Md.  426,  35  Atl. 
1088,  holding  instruction  that  plaintiff  entitled  to  recover  if  jury  find  certain 
facts  withdraws  other  facts  from  jury;  Winner  v.  Penniman,  35  Md.  163,  6  A. 
R.  385,  holding  conclusion  arrived  at  in  instruction  on  segregated  facts  must  be 
consistent  with  truth  of  other  facts  in  evidence.  . 

Cited  in  reference  note  in  26  A.  D.  433,  on  refusal  of  instructions  asked,  on 
hypothetical  statement  of  facts. 
Abandonment  of  insured  vessel. 

Cited  in  reference  notes  in  40  A.  D.  469,  on  abandonment  in  insurance;  28  A.  D. 
252;  29  A.  D.  576,-— on  abandonment  of  insured  vessel;  40  A.  S.  R.  183,  on  ef- 
fecting abandoment  in  cases  of  marine  insurance;  33  A.  D.  733,  on  necessity  of 
making  abandonment  within  reasonable  and  convenient  time  after  loss. 

Cited  in  notes  in  1  E.  R.  C.  130,  on  right  to  abandon  upon  mere  apprehension 
of  total  loss;  1  E.  R.  C.  36,  on  stranding  as  justifying  abandonment  of  ship. 


Digitized  by 


Google 


22  AM.  DEC]  NOTES  ON  AMERICAN  DECISIONS.  1152 

—  Notice  of. 

Cited  in  McConochie  v.  Sun  Mut.  Ins.  Co.  26  N.  Y.  477,  holding  notice  that 
cargo  very  seriously  damaged  insufficient  to  show  constructive  total  loss ;  Radcliff 
V.  Coster,  Hoff.  Ch.  08,  holding  offer  to  abandon  must  be  founded  on  information 
of  sufficient  facts  to  justify  abandonment. 

Cited  in  note  in  1  E.  R.  C.  45,  on  necessity  of  notice  of  abandonment  to  con- 
vert constructive  into  actual  total  loss. 
Nonprejudicial  error  as  ground  of  reversal. 

Cited  in  McNulty  v.  Batty,  2  Finney  (Wis.)  53,  refusing  to  reverse  judgment 
for  error  not  prejudicial;  Doe  ex  dem.  Commyns  v.  Latimer,  2  Fla.  71;  Lattereti 
V.  Cook,  1  Iowa,  1,  63  A.  D.  428, — refusing  to  disturb  judgment  for  erroneous  ad- 
mission of  evidence  not  prejudicial;  Rawlings  v.  State,  2  Md.  201;  State  v. 
Stanford,  20  Ark.  146, — ^holding  judgment  will  not  be  reversed  for  matter  of  form 
which  is  not  prejudicial. 

Cited  in  reference  note  in  31  A.  D.  116,  on  refusal  to  reverse  for  nonprejudicial 
errors. 

—  In  Instructions. 

Cited  in  Keener  v.  Harrod,  2  Md.  63,  66  A.  R.  706;  Glenn  v.  Rogers,  3  Md. 
312, — refusing  to  reverse  judgment  for  erroneous  but  not  prejudicial  instruction. 

Cited  in  reference  note  in  50  A.  D.  681,  on  necessity  that  actual  or  probable 
injury  from  erroneous  instruction  be  shown  to  warrant  reversal. 

Cited  in  notes  in  37  A.  D.  714,  on  what  errors  in  instructions  warrant  reversal ; 
99  A.  D.  132,  on  necessity  for  affirmative  showing  of  error  in  giving  or  refusing 
instructions. 
Affidavit  or  testimony  of  Juror. 

Cited  with  special  approval  in  Browne  v.  Browne,  22  Md.  110,  holding  jurors 
cannot  be  heard  to  impeach  their  verdict  for  misbehavior  or  mistake. 

Cited  in  Cook  v.  Sypher,  3  Iowa,  484,  holding  affidavit  of  juror  not  receivable 
to  impeach  verdict;  Oregon  Cascade  R.  Co.  v.  Oregon  Steam  Nav.  Co.  3  Or.  178. 
holding  affidavit  of  juror  inadmissible  to  show  mistake  in  making  up  verdict: 
Gardner  v.  dimming,  Ga.  Dec.  Pt.  1,  p.  1,  holding  affidavit  of  juror  inadmissible 
to  impeach  verdict  by  showing  what  passed  in  jury  room;  Ford  v.  State,  12 
Md.  514,  holding  jurors  cannot  testify  to  motives  upon  which  they  joined  in  ver- 
dict; Tide  Water  Canal  Co.  v.  Archer,  9  Gill  A  J.  479,  holding  testimony  of 
jurors  assessing  damages  in  condemnation  proceedings  receivable  on  review  on  all 
subjects  relating  to  controversy. 

Distinguished  in  Wright  v.  Mississippi  &  I.  Teleg.  Co.  20  Iowa,  195,  holding 
affidavit  of  juror  receivable  to  avoid  verdict  for  any  matter  not  essentially  in- 
herent in  verdict. 

22  AM.  DEO.  850,  CARROLIi  v.  liEIE,  3  GILIi  &  J.  504. 
Separate  estate  of  married  woman. 

Cited  in  reference  notes  in  40  A.  D.  444,  as  to  what  is  wife's  separate  property ; 
10  A.  S.  R.  288,  on  right  of  married  women  to  hold  and  dispose  of  separate  prop- 
erty ;  56  A.  D.  782,  on  necessity  of  trustee  of  married  woman's  separate  proper^ : 
37  A.  D.  440,  on  right  of  wife  to  acquire  separate  property  without  intervention 
of  trustee;  29  A.  D.  68,  on  married  woman's  right  to  hold  separate  property  in 
equity  through  intervention  of  trust  though  no  trustee  was  appointed. 

Cited  in  note  in  39  A.  D.  656,  on  what  is  wife's  separate  property. 
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—  Gifts  to  her  separate  use. 

Cited  in  Hutchins  v.  Dixon,  11  Md.  29,  upholding  gift  of  separate  estate  to 
wife  without  intervention  of  trustee;  Chew  v.  Beall,  13  Md.  348,  upholding  parol 
gift,  accompanied  with  delivery  of  negro  slave  for  separate  use  of  feme  covert; 
Brandt  v.  Mickle,  28  Md.  436,  holding  intent  to  transfer  separate  interest  must 
clearly  appear  on  gift  hy  husband  for  separate  use  of  wife;  Bayne  v.  State, 
62  Md.  100,  holding  money  not  shown  to  have  come  to  wife  as  her  separate  estate 
vests  in  husband. 

Cited  in  reference  note  in  31  A.  D.  502,  on  validity  of  gift  to  wife's  separate 
use. 

Cited  in  note  in  29  A.  D.  103,  on  requisites  of  gift  to  wife's  separate  use. 
Chancery  Jurisdiction. 

Cited  in  Keyser  v.  Rice,  47  Md.  203,  28  A.  R.  448,  upholding  chancery  juris- 
diction where  property  in  controversy  is  within  state  although  claimant  resides 
abroad;  Dearing  v.  Bank  of  Charleston,  5  Ga.  497,  48  A.  D.  300,  holding  decree 
affecting  personalty  within  state  may  be  valid  as  to  resident  defendants  though 
void  as  to  nonresidents. 

Cited  in  reference  note  in  48  A.  D.  320,  on  jurisdiction  of  court  over  property 
within  state. 

—  Over  nonresidents  or  property  outside  of  state. 

Cited  in  Schmaltz  v.  York  Mfg.  Co.  204  Pa.  1,  93  A.  S.  R.  782,  59  L.ILA.  907, 
53  Atl.  522,  sustaining  right  of  court  of  equity  having  jurisdiction  of  all  parties 
to  determine  rights  to  property  in  another  state. 

Cited  in  reference  note  in  20  A.  S.  R.  212,  on  jurisdiction  over  nonresidents  and 
their  property. 

Cited  in  notes  in  6  A.  S.  R.  189,  on  equity  jurisdiction  over  nonresidents; 
76  A.  D.  666,  on  jurisdiction  of  foreigners  and  their  property;  67  A.  D.  96,  on 
power  of  court  to  compel  party  to  exercise  his  control  over  property  or  persons 
situated  in  another  state. 

Distinguished  in  Columbia  National  Sand  Dredging  Co.  v.  Morton,  28  App. 
D.  C.  288,  7  L.R.A.(N.S.)   114,  8  A.  &  E.  Ann.  Cas.  611,  denying  right  of  equity 
to  restrain  trespass  on  lands  in  another  state  where  question  of  title  involved. 
Enforcement  of  decree. 

Cited  in  note  in  67  A.  D.  101,  on  means  of  enforcement  of  decree  concerning 
foreign  subject-matter. 
Appearance  as  waiver. 

Cited  in  Brooks  v.  Delaplaine,  1  Md.  Ch.  351 ;  Brown  v.  Bank  of  Mississippi,  31 
Miss.  454, — ^holding  appearance,  waiver  of  objection  to  jurisdiction. 

Cited  in  reference  note  in  54  A.  D.  449,  on  waiver  of  want  of  jurisdiction  by 
defendant  by  his  appearance  and  plea  in  bar. 
Running  of  statute  of  limitations. 

Cited  in  fiittson  v.  Davenport,  3  Colo.  597,  holding  parol  promise  insufficient  to 
take  debt  upon  specialty  out  of  statute  of  limitations;  Mullikin  v.  Duvall,  7  Gill 
A  J.  355,  holding  unretumed  execution  will  not  prevent  statute  of  limitations 
running  against  judgment. 

22  AM.  DEC.  S58,  BOSTON  v.  BINNEY,  11  PICK.  1. 
"Wlien  action  for  use  and  occupation  lies. 

Cited  in  Kittredge  v.  Peaslee,  3  Allen,  235;   Central  Mills  Co.  v.  Hart,  124 
Mass.  123;  Hurley  v.  Lamoreaux,  29  Minn.  138,  12  N.  W.  447;  Dudding  v.  Hill, 
Am.  Dec.  Vol.  HI.— 73. 
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15  111.  61, — holding  action  for  use  and  occupation  only  lies  where  there  is  con- 
tract express  or  implied;  Croswell  v.  Crane,  7  Barb.  191,  holding  action  for  use 
and  occupation  will  not  lie  where  circumstances  rebut  implication  of  promise 
to  pay  rent;  Merrill  v.  Bullock,  106  Mass.  486,  holding  action  for  use  and  occu- 
pation not  sustainable  against  one  not  claiming  under  plaintiff;  Alton  t.  Picker- 
ing, 9  N.  H.  494,  holding  occupant  recognizing  title  of  another  liable  for  use  and 
occupation  although  title  in  controversy  with  third  person;  Ward  v.  Bull,  1  FU. 
311,  holding  demise  must  be  shown  to  support  action  for  use  and  occupation; 
Brooks  T.  Allen,  146  Mass.  201,  15  N.  E.  584,  holding  firm  not  liable  for  use 
and  occupation  under  lease  by  which  one  partner  was  to  pay  the  rent;  Warren 
V.  Ferdinand,  9  Allen,  357,  holding  action  for  use  and  occupation  not  maintain- 
able for  rent  due  under  written  lease;  Holmes  y.  Williams,  16  Minn.  164,  GiL 
146,  holding  action  for  use  and  occupation  will  not  lie  where  defendant's  pos- 
session not  unlawful;  Woodbury  v.  Woodbury,  47  N.  H.  11,  90  A.  D.  556,  holding 
vendor  may  maintain  against  defaulting  purchaser  either  trespass  or  assumpsit 
for  use  of  premises;  Preston  v.  Hawley,  101  N.  Y.  586,  5  N.  E.  770;  Preston 
V.  Hawley,  139  N.  Y.  296,  34  N.  E.  906, — holding  vendor  retaining  possession  after 
conveyance  not  liable  for  use  and  occupation. 

Cited  in  reference  notes  in  23  A.  D.  407,  on  assumpsit  for  use  and  occupation; 
80  A.  D.  460,  on  assumpsit  for  use  and  occupation  where  defendants'  holding  is 
adverse. 

Cited  in  note  in  46  A.  D.  289,  on  action  for  use  and  occupation. 
—  Against  tenant  at  will. 

Distinguished  in  Gk>uld  v.  Thompson,  4  Met.  224,  holding  assumpsit  for  use 
and  occupation  lies  against  tenant  at  will. 
Rebuttal  of  implied  contract. 

Cited  in  Holmes  v.  Williams,  16  Minn.  164,  Gil.  146,  holding  adverse  possession 
of  land  rebuts  implied  contract. 
Controverting  landlord's  title. 

Cited  in  Cobb  v.  Arnold,  8  Met.  398,  holding  tenant  cannot  controvert  land- 
lord's title;  Miller  v.  Lang,  99  M.iss.  13,  holding  tenant  holding  over  cannot 
deny  landlord's  title  without  notice  or  surrendering  possession;  Appleton  v. 
Ames,  160  Mass.  34,  5  LJEIA.  206,  22  N.  E.  69,  holding  notice  to  quit  rendered 
unnecessary  by  disclaimer  of  tenancy. 

Cited  in  notes  in  89  A.  S.  R.  113,  on  actions  in  which  estoppel  to  deny  land- 
lord's title  may  be  asserted;  13  A.  D.  71,  on  duration  of  estoppel  to  deny  titls 
created  by  possessor's  acceptance  of  lease  from  claimant. 

Notice  to  quit. 

Cited  in  note  in  15  E.  R.  C.  656,  on  necessity  of  notice  to  tenant  to  quit  where 
he  disclaims  to  hold  under  landlord. 
Rental  contract  as  binding  estate  of  decedent. 

Cited  in  King  v.  Woodruff,  23  Conn.  56,  60  A.  D.  625,  holding  estate  bound  by 
terms  of  contract  as  to  payment  of  rent  to  decedent. 
Right  to  try  title  to  land  in  assumpsit. 

Cited  in  Leal  v.  Terbush,  52  Mich.  100,  17  N.  W.  713,  holding  assumpsit  will 
not  lie  to  try  title  to  land;  Sampson  v.  Shaeffer,  3  Cal.  196,  holding  title  to  land 
cannot  be  tried  in  assumpsit  for  use  and  occupation. 

Cited  in  reference  note  in  50  A.  D.  791,  on  trial  of  title  in  assumpsit  for  use 
and  occupation. 
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Cited  in  note  in  89  A.  D.  428,  429,  on  assumpsit  not  being  proper  action  to 
try  title. 

Distinguished  in  Tamm  r.  Kellogg,  49  Mo.  118,  holding  party  claiming  land 
may  sue  for  money  had  and  received,  another  receiving  compensatiion  on  condem- 
nation of  the  land. 

22  AM.  DBO.  S59,  BUIiGER  T.  ROOHi:,  11  PICK.  86. 

Right  to  recover  on  claim  barred  by  foreign  statnte. 

Cited  in  Thompson  v.  Reed,  76  Me.  404,  holding  action  maintainable  on  foreign 
contract  barred  by  foreign  statute;  Langston  v.  Aderhold,  60  Ga.  376,  holding 
claim  barred  by  statute  of  state  where  made  may  be  recovered  in  foreign  state. 

Cited  in  reference  note  in  48  A.  D.  66,  on  effect  of  statute  of  limitations  of 
another  state. 

Cited  in  notes  in  22  A.  D.  363,  on  demands  barred  by  law  of  country  where 
they  originated;  69  A.  S.  R.  878,  on  right  to  prosecute  cases  barred  by  foreign 
statute  of  limitations;  69  A.  S.  R.  886,  on  injunction  against  actions  barred  by 
statute  of  limitations  of  other  state. 

Cited  as  changed  by  statute  in  Hays  v.  Cage,  2  Tex.  601,  holding  claim  barred 
by  foreign  law  unenforceable  against  party  removing  to  state. 

Disapproved  in  Goodman  v.  Munks,  8  Port.  ( Ala. )  84,  holding  action  not  main- 
tainable on  contract  barred  by  statute  of  limitations  of  state  where  made. 
licx  fori  as  governing  remedy  and  limitation. 

Cited  in  Hoag  v.  Dessan,  1  Pittsb.  Rep.  390;  Brooke  v.  New  York,  L.  E.  &  W. 
R.  Co.  108  Pa.  529,  66  A.  R.  236,  1  Atl.  206,  16  W.  N.  C.  614,  16  Pittsb.  L.  J. 
N.  S.  601,  42  Phila.  Leg.  Int.  417, — ^holding  remedy  anji  whatever  relates  to  limi- 
tation of  actions  determined  by  lex  fori;  Lindsay  v.  Hill,  66  Me.  212,  22  A.  R. 
664,  holding  remedies  for  enforcing  contracts  regulated  by  law  of  forum;  Pillet 
V.  Edgar,  4  Rob.  (La.)  274,  holding  proceeding  by  scire  facias  to  render  judgment 
executory  remedial  and  governed  by  lex  fori;  Carver  v.  Adams,  38  Vt.  600, 
holding  foreign  statute  prohibiting  suit  on  set-off  not  pleaded  remedial  and  local ; 
Brigham  v.  Bigelow,  12  Met.  268;  Thibodeau  v.  Levassuer,  36  Me.  362, — holding 
law  of  fonun  governs  time  of  limitation;  Morgan  v.  Camden  &  Atlantic  R.  Co. 
18  Phila.  384,  43  Phila.  Leg.  Int.  162,  18  W.  N.  C.  128,  2  Pa.  Co.  Ct.  97,  holding 
Tex  fori  governs  all  question  of  limitation  whether  action  upon  tort  or  contract; 
Belden  v.  Blackman,  118  Mich.  448,  76  N.  W.  979,  holding  statute  of  limitations 
applicable  to  cause  of  action  which  accrued  without  state  between  nonresidents; 
Oilman  v.  Cutts,  23  N.  H.  376,  holding  action  governed  by  statute  of  limitations 
in  force  at  its  commencement;  Blackburn  v.  Morton,  18  Ark.  384,  holding  parties 
within  territorial  jurisdiction  of  court  bound  by  local  laws  as  to  prescriptive 
period. 

Cited  in  notes  in  74  A.  S.  R.  877;  95  A.  S.  R.  661, — on  conflict  of  laws  as  to 
statute  of  limitations;  6  L.R.A.(N.8.)  669,  on  law  governing  limitation  of  ac- 
tions on  contract;  48  L.R.A.  628,  on  statute  of  limitations  governing  actions  on 
contract  in  another  state  or  country  in  absence  of  statutory  provisions  in  forum 
as  to  effect  of  bar  of  other  state. 
When  statute  begins  to  run. 

Cited  in  Van  Schuyver  v.  Hartman,  1  Alaska,  431,  holding  statute  of  limi- 
tations of  forum  does  not  begin  to  run  until  debtor  comes  within  jurisdiction; 
Tagart  v.  Indiana,  15  Mo.  209,  holding  statute  of  forum  runs  in  favor  of  debtor 
as  against  foreign  contract  only  from  time  of  his  removal  to  state 
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Annotation  cited  in  Van  Schuyrer  v.  Hartman,  1  Alaska,  431,  on  when  statute 
begins  to  run  on  right  of  action  on  foreign  contract. 
Extingaishing  debt  or  barring  remedy. 

Cited  in  Sichel  v.  Carrillo,  42  Cal.  493;  Re  Shepard,  1  Nat.  Bankr.  Reg.  439, 
Fed.  Cas.  No.  12,753, — holding  statute  of  limitations  does  not  extinguish  debt  but 
only  bars  remedy;  Chapin  v.  Freeland,  142  Mass.  383,  56  A.  R.  701,  8  N.  E.  128 
(dissenting  opinion) ;  Currier  y.  Studley,  159  Mass.  17,  33  N.  E.  709  (dissenting 
opinion) ;  Mulvane  v.  Sedgley,  63  Kan.  106^  55  L.R.A.  562,  64  Pac,  1038  (dis- 
senting opinion),— on  statute  of  limitations  as  extinguishing  debt;  Perkins  ▼. 
Guy,  55  Miss.  153,  30  A.  R.  510,  holding  action  maintainable  on  foreign  contract 
barred  by  foreign  statute  not  extinguishing  debt;  Freeman  v.  Baldwin,  13  Ala. 
246,  denying  right  to  redeem  from  mortgage  when  such  right  extinguished  by 
laws  of  state  where  contract  made. 

Distinguished  in  Brown  v.  Parker,  28  Wis.  21,  denying  right  to  recover  on  for- 
eign contract  extinguished  by  statute  of  limitations  of  state  where  made, 
direct  of  absence  or  nonresidence  on  running  of  limitations. 

Cited  in  Hatch  v.  Spofford,  24  Conn.  432,  holding  in  action  on  foreign  contract 
debtor's  period  of  absence  to  be  deducted  in  computing  period  of  limitations; 
Dudley  t.  Kimball,  17  N.  H.  498;  McConnell  v.  Spicker,  15  S.  D.  98,  87  N.  W. 
574;  Brown  v.  Bicknell,  1  Pinney  (Wis.)  226,  Burnett  (Wis.)  65;  Power  v. 
Hathaway,  43  Barb.  214, — ^holding  statute  of  limitations  not  available  to  non- 
resident not  within  state  for  prescriptive  period;  Mason  v.  Union  Mills  Paper 
Mfg.  Co.  81  Md.  446,  48  A.  S.  R.  524,  29  L.RJL  273,  32  AtL  311,  holding  foreign 
contract  between  nonresidents  within  provision  excluding  absent  debtor  from 
benefit  of  statute  of  limitations;  Brigham  v.  Bigelow,  12  Met.  268,  holding 
statute  of  limitations  does  not  rim  in  favor  of  absent  debtor  not  leaving  i»x>perty 
within  state;  Blackburn  v.  Blackburn,  124  Mich.  190,  83  A.  S.  R.  325,  82  N.  W. 
835,  holding  exception  of  time  of  absence  from  state  from  prescriptive  period  ap- 
plies where  both  parties  remove  to  another  state;  Canadian  P.  R.  Co.  v.  Johnston, 
25  LJEI.A.  470,  9  C.  C.  A.  587,  26  U.  S.  App.  85,  61  Fed.  738,  holding  claim  not 
barred  by  foreign  statute  where  party  left  foreign  country  before  prescriptive 
period  elapsed;  Wynn  v.  Lee,  5  Ga.  217,  holding  statute  of  limitations  runs 
against  cause  of  action  for  recovery  of  personalty  accruing  to  nonresident; 
Olcott  V.  Tioga  R.  Co.  20  N.  T.  210,  75  A.  D.  393,  holding  foreign  corporation 
"person"  within  provision  excluding  time  of  absence  from  state  from  prescriptive 
period;  McMillan  v.  Wood,  29  Me.  217,  holding  word  "returned"  in  statute  of 
limitations  applies  to  person  never  within  state;  Sissions  v.  Bicknell,  6  N.  H. 
557,  holding  provision  excluding  from  prescriptive  period  time  of  residence  with- 
out state  applies  to  persons  never  inhabitants;  Hobart  v.  Upton,  Fed.  Cas.  Na 
6,547,  holding  statutory  right  of  ward  to  sue  to  recover  estate  within  five  years 
after  return  to  territory  applies  to  one  never  residing  in  it;  Whitney  t.  Goddard, 
20  Pick.  304,  32  A.  D.  216,  holding  citizen  of  another  state  not  person  "beyond 
sea"  within  statute  of  limitations;  Snoddy  v.  Cage,  5  Tex.  106  (dissenting 
opinion),  on  effect  of  nonresidence  upon  right  to  sue. 

Cited  in  reference  note  in  52  A.  D.  782,  on  nmning  of  limitations  in  favor  of 
nonresident  debtor  from  time  of  his  coming  within  state. 

Cited  in  notes  in  13  A.  D.  369;  36  A.  D.  73, — on  effect  of  absence  from  state 
on  operation  of  statute  of  limitation. 
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22  AM.  DEO.  866,  WIIililAMS  T.  HSXSHAW,  11  PIOK.  79,  Reaffirmed 

in  later  case  between  same  parties  in  12  Pick.  378,  25  Am.  Dec. 
614. 
Necessity  of  final  settlement  between  partners. 

Cited  in  Mickle  v.  Feet,  43  Conn.  65;  Wright  v.  Eastman  44  Me.  220;  Wil- 
liams Y.  Henshaw,  12  Pick.  378,  23  A.  D.  614;  Scott  v.  Caruth,  50  Mo.  120; 
Dowling  V.  Clarke,  13  R.  I.  134;  Ainey's  Appeal,  11  W.  N.  C.  668,  2  Pennyp. 
192, — ^holding  final  settlement  essential  to  recovery  of  balance  between  partners; 
Fry  V.  Potter,  12  R.  I.  542,  sustaining  assumpsit  by  executor  to  recover  ascer- 
tained losses  on  land  speculation;  Couilliard  v.  Eaton,  139  Mass.  105,  28  N.  E. 
679,  holding  action  not  maintainable  between  partners  on  partnership  transaction 
when  firm  a£fairs  tmsettled;  Gomersall  v.  Gomersall,  14  Allen,  60,  holding  action 
between  partners  for  share  of  profits  not  maintainable  prior  to  settlement  of  ac- 
counts; Clarke  v.  Mills,  36  Kan.  393,  13  Pac.  569,  holding  partner  may  main- 
tain action  against  copartner  for  contribution  in  absence  of  accounting  where 
firm  transactions  limited;  Peabody  v.  Allen,  194  Mass.  345,  80  N.  E.  582,  holding 
cause  of  action  for  half  of  loss  incurred  on  joint  venture  arises  when  amount  de- 
termined. 
—  Action  effecting  final  settlement. 

Cited  in  Sikes  v.  Work,  6  Gray,  433,  holding  assumpsit  maintainable  between 
partners  to  recover  balance  where  action  will  effect  final  settlement;  Dorwart  v. 
Ball,  71  Neb.  173,  98  N.  W.  652,  8  A.  &  E.  Ann.  Cas.  766,  holding  partner's 
share  of  single  item  of  profits  recoverable  at  law  where  everything  else  settled  up ; 
Gibson  v.  Moore,  6  N.  H.  547,  holding  action  between  partners  maintainable  on 
final  adjustment  of  specific  portion  of  partnership  transactions. 

Cited  in  notes  in  12  A.  D.  651,  on  action  between  partners  on  final  settlement; 

23  A.  D.  619,  on  action  at  law  on  covenant  in  partnership  articles. 
Relief  in  equity. 

Cited  in  Maguire  v.  Pingree,  30  Me.  508,  holding  joint  owner  seeking  settle- 
ment of  disputed  account  should  resort  to  equity ;  llyder  v.  Wilcox,  103  Mass.  24, 
holding  action  at  law  not  maintainable  for  exclusion  of  partner  from  partner- 
ship business  or  refusal  to  account;  McGehee  v.  Dougherty,  10  Ala.  863,  deny- 
ing right  of  partner  to  maintain  bill  against  copartner  for  sum  found  due  on 
settlement;  Hyer  v.  Richmond  Traction  Co.  168  U.  S.  471,  42  L.  ed.  547,  18  Sup. 
Ct.  Rep.  114,  denying  specific  performance  of  contract  to  secure  franchise  and 
divide  profits. 

Disapproved  in  Price  v.  Drew,  18  Fla.  670,  holding  remedy  of  partner  making 
advances  and  settling  losses  lies  in  equity  unless  balance  struck. 
Condition  precedent  to  action. 

Cited  in  Dickinson  v.  Granger,  18  Pick.  316,  holding  assumpsit  maintainable 
to  recover  final  balance  of  partnership  account  although  plaintiff  has  not  paid 
debts  assumed;  Hill  v.  Fuller,  188  Mass.  195,  74  N.  E.  361,  holding  joint  debtor 
may  maintain  bill  for  contribution  although  joint  debt  not  fully  paid. 
liiability  on  contract  —  Express  contract. 

Cited  in  Collamer  v.  Foster,  26  Vt.  754,  holding  partner  liable  to  copartner  on 
express  contract;  Newman  v.  Tichenor,  88  111.  App.  1;  Truitt  t.  Baird,  12  Kan. 
420, — ^holding  action  at  law  maintainable  by  partner  against  copartner  on  express 
promise  to  contribute  capital;  George  v.  Benjamin,  100  Wis.  622,  69  A.  S.  R.  903, 
76  N.  W.  619,  holding  action  maintainable  between  partners  on  express  promise 
to  contribute  money  to  enterprise;  Sprout  v.  Crowley,  30  Wis.  187,  holding  part- 
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ner  liable  to  copartner  on  express  agreement  to  repay  adyanoet;  Edwards  v. 
Remington,  51  Wis.  336,  8  N.  W.  193,  holding  partner  agreeing  to  pay  firm  in- 
debtedness liable  to  copartner  for  failure  to  do  so;  Rockwell  y.  Wilder,  4  Met.  556, 
holding  partner  may  enforce  note  given  by  copartner  for  sum  not  exceeding 
balance  due  in  absence  of  final  settlement;  Costello  y.  Crowell,  134  Mass.  280, 
sustaining  payee's  right  to  sue  on  note  given  to  secure  performance  of  agreement 
to  purchase  and  sell  lands. 

Distinguished  in  Capen  y.  Barrows,  1  Gray,  376,  denying  right  of  partner  to 
sue  at  law  on  covenants  in  partnership  articles  where  concerns  of  firm  not 
closed. 

—  Implied  promise. 

Cited  in  Rowland  v.  Boozer,  10  Ala.  600,  holding  distribution  of  assets  of  com- 
pany promise  to  pay  indebtedness  of  individual  members  to  firm;  Cochrane  v. 
Allen,  68  N.  H.  250,  holding  action  maintainable  between  partners  on  account 
stated  in  absence  of  express  promise;  Rose  v.  Bradley,  91  Wis.  619,  65  N.  W.  509, 
holding  partner  may  sue  copartner  at  law  to  recover  agreed  balance  in  absence 
of  express  promise  to  pay. 
Sams  advanced  for  common  benefit. 

Cited  in  Morgan  v.  Nunes,  54  Miss.  308,  sustaining  right  of  partner  to  soe 
copartner  for  sums  advanced  as  his  share  of  capital;  Wetherbee  v.  Potter,  99 
Mass.  354,  holding  partner  may  recover  without  settlement  of  final  balance  money 
advanced  to  make  up  copartner's  share  of  capital;  Currier  v.  Rowe,  46  N.  H.  72, 
sustaining  right  of  partner  to  recover  sums  advanced  to  copartner  to  launch 
partnership;  Dickinson  v.  Williams,  11  Cush.  258,  69  A.  D.  142,  holding  tenant  in 
common  may  sue  cotenant  for  money  advanced  for  common  benefit;  Wheeler  v. 
Wheeler,  111  Mass.  247,  holding  heir  may  sue  coheirs  at  law  for  sums  advanced 
for  common  benefit. 
Refusal  of  partner  to  permit  launching  of  business. 

Cited  in  Hill  v.  Pahner,  56  Wis.  123,  43  A.  R.  703,  14  N.  W.  23,  holding  part- 
ner wrongfully  refusing  to  permit  firm  to  launch  business  liable  to  copartner. 

22  AM.  DBO.  370,  KING  ▼.  FOWIiE»l,  11  PICK.  S02. 
Presumption  as  to  death. 

Cited  in  reference  note  in  53  A.  D.  402,  on  presumption  of  death  from  absence. 

Cited  in  note  in  92  A.  D.  705,  on  presumption  of  death. 
~  Death  without  Issue. 

Cited  in  Butrick  v.  Tilton,  155  Mass.  461,  29  N.  E.  1088,  holding  law  wiU  not 
presume  marriage  or  issue;  Eknerson  v.  White,  29  N.  H.  482,  holding  there 
is  no  presumption  of  fact  that  person  did  or  did  not  die  childless;  Bank  of  Louis- 
ville V.  Public  School  Trustees,  83  Ky.  219,  holding  presumption  of  death  without 
issue  must  depend  on  circumstances  of  particular  case. 

Cited  in  notes  in  12  L.R.A.  839,  on  admissibility  of  hearsay  evidence  as  to 
issue  or  want  of  issue;  8  B.  R.  C.  557,  on  presumption  that  person  died  without 
issue. 

22  AM.  DEO.  872,  SSAVER  v.  PHEIiPS,  11  PICK.  804. 
Effect  of  knowledge  or  Ignorance  of  insanity. 

Cited  in  Henry  v.  Fine,  23  Ark.  417,  holding  contract  of  lunatic,  not  for  neees- 
saries,  not  binding  where  other  party  aware  of  disability;  Alexander  v.  Haakins, 
68  Iowa,  73,  25  N.  W.  935,  setting  aside  unfair  conveyance  of  person  kno¥n[i  by 
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grantee  to  be  insane;  Merritt  v.  Merritt,  27  App.  Dir.  208,  60  N.  Y.  Supp.  604, 
holding  contract  with  agent  of  known  lunatic  not  binding;  American  Trust  & 
Bkg.  Co.  ▼.  Boone,  102  Ga.  202,  66  A.  S.  R.  167,  40  L.R.A.  260,  29  S.  E.  182,  hold- 
ing bank  unaware  of  fact  of  insanity  not  protected  in  paying  check  of  person 
adjudged  insane;  Van  Patton  v.  Beals,  46  Iowa,  62,  holding  promissory  note  oi 
lunatic  invalid  although  payee  ignorant  of  his  incapacity;  Lincoln  v.  Buckmaster, 
32  Vt.  662,  denying  right  to  recover  for  services  or  money  furnished  to  person  not 
known  to  be  lunatic. 

Cited  in  note  in  16  A.  D.  367,  on  invalidity  of  contract  of  insane  person  where 
insanity  is  known  to  other  party. 

Whether    agreement   of    person    lacking    oontractnal    capacity    void    or 
▼oidable. 

Cited  in  Burke  v.  Allen,  29  N.  H.  106,  61  A.  D.  642,  holding  contract  of  insane 
person  voidable  but  not  absolutely  void;  Cooney  v.  Lincoln,  21  R.  I.  246,  79  A.  S. 
R.  799,  42  Atl.  867,  holding  contract  made  by  one  lacking  mental  capacity  mere- 
ly voidable;  Cundall  v.  Haswell,  23  R.  I.  608,  61  Atl.  426,  holding  purchase  of 
real  estate  by  lunatic  on  execution  sale  voidable;  Allis  v.  Billings,  6  Met.  416, 
39  A.  D.  744,  holding  deed  of  insane  person  voidable  only;  Wolcott  v.  Connecticut 
General  L.  Ins.  Co.  137  Mich.  309,  100  N.  W.  669,  holding  deed  of  lunatic  not 
absolutely  void  but  merely  voidable;  Paul  v.  Smith,  41  Mo.  App.  276,  holding 
contract  of  infant  not  for  necessaries  voidable. 

Cited  in  reference  notes  in  70  A.  D.  200,  on  validity  of  contracts  with  infant; 
66  A.  S.  R.  173,  on  validity  of  contracts  with  insane  persons. 

Cited  in  notes  in  71  A.  S.  R.  426,  on  contracts  of  insane  persons;  19  L.R.A. 
489,  on  validity  of  a  deed  made  by  an  insane  person;  6  E.  R.  C.  76,  on  validity  of 
contract  between  lunatic  and  one  without  knowledge  of  his  insanity. 
Avoiding  contract  of  person  incompetent  to  contract. 

Cited  in  Thornton  v.  Appleton,  29  Me.  298,  holding  contract  of  insane  party 
may  be  avoided;  Dicken  v.  Johnson,  7  Ga.  484,  holding  equity  will  set  aside 
deed  of  insane  person;  Bursinger  v.  Bank  of  Watertown,  67  Wis.  76,  68  A.  R. 
848,  30  N.  W.  290,  holding  drunkard  in  complete  state  of  intoxication  without 
capacity  to  contract;  Hall  v.  Butterfield,  69  N.  H.  364,  47  A.  R.  209,  holding 
infant's  liability  on  contract  limited  by  benefit  received. 

Cited  in  reference  note  in  47  A.  S.  R.  466,  on  disaffirmance  of  contracts  with 
insane  persons. 

Cited  in  note  in  16  E.  R.  C.  741,  on  avoidance  of  contract  of  alleged  insane 
person. 
~  Contract  for  necessaries. 

Cited  in  Stannard  v.  Bums,  63  Vt.  244,  22  Atl.  460,  upholding  contract  for 
necessaries  made  in  good  faith  with  adjudged  lunatic;  Sawyer  v.  Lufkin,  66  Me. 
308,  holding  estate  of  insane  person  of  full  age  under  guardianship  liable  for 
necessaries;  Hosier  v.  Beard,  64  Ohio  St.  398,  66  A.  8.  R.  720,  36  L.R.A.  161, 
43  N.  E.  1040,  holding  promissory  note  of  idiot  invalid  unless  given  for  neces- 
saries or  adequate  consideration;  State  v.  Pike,  49  N.  H.  399,  6  A.  R.  633,  hold- 
ing insanity  ground  for  avoiding  contract  not  for  necessaries. 
'Bxecuted  or  executory  contract. 

Cited  in  Young  v.  Stevens,  48  N.  H.  133,  97  A.  D.  692,  2  A.  R.  202,  holding 
insanity  bar  to  action  upon  either  executed  or  executory  contract;  Allen  v. 
Berryhill,  27  Iowa,  634,  1  A.  R.  309  (dissenting  opinion),  on  enforcement  of 
executory  contract  made  by  insane  person. 
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Cited  in  note  in  16  A.  D.  366,  on  validity  of  executed  contracts  of  insane 
persons. 

—  Wbo  may  avoid  contract. 

Cited  in  Hovey  v.  Hobson,  63  Me.  461,  80  A.  D.  706,  sustaining  right  of  bein 
of  insane  person  to  avoid  latter's  unratified  deed  as  against  grantee;  Brigham 
V.  Fayerweather,  144  Mass.  48,  10  N.  E.  736,  setting  aside  unconfirmed  mortgage 
of  insane  person  at  suit  of  heirs;  Carrier  v.  Sears,  4  Allen,  336,  81  A.  D.  707, 
holding  payee's  procurement  of  indorsement  of  note  by  Insane  person  no  defense 
in  action  against  maker. 
Equity  Jurisdiction  over  estates  of  incompetents. 

Cited  in  note  in  1  L.ILA..  611,  on  equity  jurisdiction  over  estates  of  idiots  and 
lunatics. 

Setting  aside  Judgment. 

Cited  in  Leach  v.  Marsh,  47  Me.  648,  74  A.  D.  603,  setting  aside  judgment 
by  default  against  insane  person;  Dickerson  v.  Davis,  111  Ind.  433,  12  N.  £. 
146,  setting  aside  judgment  recovered  against  insane  person  on  note  given  with- 
out consideration. 

22  AM.  DEC.  S75,  COIiTON  t.  SMITH,  11  PICK.  311. 
Identity  of  interests  of  mortgagor  and  mortgagee. 

Cited  in  Bemis  v.  Clark,  1 1  Pick.  462,  holding  interests  of  mortgagor  and  mort- 
gagee distinct  for  many  purposes;  Martin  v.  Jackson,  27  Pa.  604,  67  A.  D.  489, 
holding  possession  of  mortgagor  is  possession  of  mortgagee;  Ayres  v.  Waite,  10 
Cush.  72,  holding  mortgagor  cannot  disseise  mortgagee. 
Effect  and  conclnsiveness  of  Judgment  of  partition. 

Cited  in  Welch  v.  Agar,  84  Ga.  683,  20  A.  S.  R.  380,  11  S.  E.  149,  susUining 
right  of  creditor  holding  deed  from  tenant  in  common  as  security  to  partition 
with  debtor's  consent;  Forder  v.  Davis,  38  Mo.  107,  holding  judgment  in  parti- 
tion concludes  only  parties  and  those  holding  under  them. 

Cited  in  note  in  101  A.  S.  R.  868,  on  efifect  of  compulsory  partition  on  encum- 
brancers not  made  parties  to  the  suit. 
Right  to  partition. 

Cited  in  Jackman  v.  Beck,  37  Ark.  126,  holding  mortgage  on  undivided  interest 
does  not  attach  to  mortgagor's  allotment  on  partition  without  consent  of  mort- 
gagee. 

Cited  in  reference  note  in  34  A.  D.  429,  on  partition  among  coparceners. 

Cited  in  note  in  67  A.  D.  708,  on  right  of  mortgagor  in  possession  to  compel 
partition. 
Parties  to  partition  suit. 

Cited  in  reference  notes  in  83  A.  D.  418,  on  mortgagees  as  parties  defendant 
in  partition  suit;  113  A.  S.  R.  164,  on  mortgagee  of  cotenant  as  necessary  party 
to  partition  suit. 

22  AM.  DEO.  877,  COM.  v.  MARSHAIili,  11  PICK.  850. 
Effect  of  repeal  or  expiration  of  penal  law. 

Cited  in  United  States  v.  Vliet,  22  Fed.  641,  holding  penal  statute  cannot  be 
enforced  after  repeal;  Curtis  v.  Leavitt,  16  N.  Y.  9,  holding  repeal  of  penal 
statute  takes  away  penalty;  Com.  v.  Cain,  14  Bush,  626,  holding  offenses  not 
punishable  under  expired  statute  in  absence  of  saving  clause;  Saoo  v.  Gurney. 
34  Me.  14,  holding  repeal  of  penal  statute  without  saving  clause  bars  prosecu- 
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tion  of  pending  suits;  State  ▼.  Meader,  62  Vt.  458,  20  Atl.  730,  holding  convic- 
tion cannot  be  had  under  penal  statute  repealed  without  saving  clause;  Com. 
▼.  Bennett,  108  Mass.  30,  11  A.  R.  304,  holding  penalty  incurred  after  approval 
of  act  but  before  it  took  effect  within  clause  saving  penalties  already  incurred; 
Com.  V.  Brown,  7  Pa.  Dist.  R.  117,  20  Pa.  Co.  Ct.  144,  quashing  indictment  under 
act  repealed  without  saving  clause;  State  v.  Mathews,  14  Mo.  132,  sustaining 
indictment  charging  offense  under  repealed  act  where  by  statute  saving  clause 
unnecessary;  State  v.  Crusius,  57  N.  J.  L.  279,  31  Atl.  235,  sustaining  convic- 
tion after  statutory  repeal  of  common  law  where  by  statute  saving  clause  un- 
necessary; Higginbotham  v.  State,  10  Fla.  557,  holding  repeal  of  penal  law  after 
conviction  and  pending  prosecution  of  writ  of  error  requires  discharge  of  defend- 
ant; Hartung  v.  People,  22  N.  Y.  95,  holding  repeal  of  penal  statute  after  con- 
viction arrests  judgment;  Com.  v.  Kimball,  21  Pick.  373,  arresting  judgment 
where  penal  statute  repealed  without  saving  clause  after  conviction;  State  v. 
Daley,  29  Conn.  272,  1  Cow.  Crim.  Rep.  37,  arresting  judgment  of  conviction 
imder  repealed  statute  in  absence  of  saving  clause;  Bank  of  St.  Mary's  v.  State, 
12  Ga.  475,  holding  no  judgment  can  be  rendered  on  a  repealed  penal  statute; 
State  ▼.  Boogher,  71  Mo.  631,  holding  no  judgment  can  be  given  on  conviction  of 
common-law  offense  after  statutory  repeal  of  common  law. 

Cited  in  note  in  94  A.  D.  218,  on  effect  of  repeal  of  criminal  statute. 

Implied  repeal  by  revisory  statute. 

Cited  in  Fox  v.  Com.  16  Gratt.  1,  holding  statute  impliedly  repealed  by  subse- 
quent act  revising  subject-matter;   Ryer  v.  Prudential   Ins.  Co.   110  App.  Div. 
897,  95  N.  Y.  Supp.  1158  (dissenting  opinion),  on  repeal  of  prior  law  by  stat- 
utory revision  of  subject. 
—  Common  law. 

Cited  in  Coyne  v.  Southern  P.  Co.  156  Fed.  683;  Com.  v.  Dennis,  106  Mass. 
162;  Doyle  v.  Kirby,  184  Mass.  409,  68  N.  E.  843;  Stote  v.  Crane,  202  Mo.  64, 
100  8.  W.  422;  May  v.  Pennell,  101  Me.  516,  115  A.  S.  R.  334,  7  L.R.A.(N.S.) 
286,  64  Atl.  885,  8  A.  &  E.  Ann.  Cas.  361, — holding  common  law  impliedly  re- 
pealed by  statutory  revision  of  subject;  Smith  v.  State,  14  Mo.  147,  holding  gen- 
eral statute  on  specific  criminal  matter  repeals  common  law;  State  v.  Boogher, 
71  Mo.  631,  holding  act  making  crime  at  common  law  a  statutory  offense  re- 
peals common  law;  Consolidated  Coal  Co.  v.  Bokamp,  181  111.  9,  54  N.  E.  567, 
holding  statute  requiring  mine  owner  to  furnish  props  does  not  supersede  lat- 
ter's  common-law  liability. 
Reyiyal  of  repealed  law. 

Cited  in  State  v.  Daley,  29  Conn.  272,  1  Cow.  Crim.  Rep.  37  (dissenting  opin- 
ion), on  revival  of  common  law  by  repeal  of  superseding  statute. 

Distinguished  in  Com.  v.  Churchill,  2  Met.  118,  holding  repeal  of  repealing  act 
revives  pre-existing  statute. 
Retroactive  or  ex  post  facto  law. 

Cited  in  Com.  v.  Wyman,  12  Cush.  237,  sustaining  conviction  under  statute 
mitigating  punishment  prescribed  by  act  in  force  when  crime  committed;  Com. 
V.  McDonougb,  13  Allen,  681,  holding  offender  cannot  be  punished  under  act 
imposing  liability  not  existing  when  offense  committed. 

Distinguished  in  Hill  v.  Duncan,  110  Mass.  238,  denying  retroactive  effect,  to 
statute  so  as  to  affect  pend^Tig  suit  when  such  construction  not  necessary;  People 
▼.  Hayes,  140  N.  Y.  484,  37  A.  S.  R.  672,  23  L.R.A.  830,  36  N.  B.  951,  9  N.  Y. 
Crim.  Rep.  24,  56  N.  Y.  S.  R.  456,  holding  act  changing  penal  statute  so  that 
punishment  may  be  less  not  ex  post  facto  law. 
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Effect  on  pendlnn:  action  of  chan^  of  remedy  or  procedure. 

Cited  in  Thayer  v.  Seavey,  11  Me.  284,  holding  repeal  withont  eaying  clanee  ot 
statute  providing  particular  remedy  operates  on  pending  actions;  Coffin  ▼.  Rich, 
46  Me.  507,  71  A.  D.  560,  holding  repeal  of  remedial  statute  operates  on  pending 
actions  although  its  provisions  re-enacted;  Jones  v.  Com.  86  Va.  661,  10  S.  £. 
1005,  holding  criminal  procedure  prescribed  at  time  of  trial  should  be  followed 
where  change  did  not  affect  vested  rights;  Fenelon's  Petition,  7  Pa.  173,  holding 
proceeding  to  assess  damages  for  opening  streets  arrested  by  repeal  of  statute. 
Statutory  construction. 

Cited  in  State  v.  Cain,  8  W.  Va.  720,  holding  acts  in  pari  materia  to  be  con- 
strued together. 
Disinterring  dead  body. 

Cited  in  Wehle  ▼.  United  States  Mut.  Acci.  Asso.  11  Misc.  36,  81  N.  Y.  Supp. 
865,  denying  right  of  insurer,  in  absence  of  contract,  to  exhume  body  of  insured 
for  dissection. 

Cited  in  note  in  42  L.R.A.  736,  on  criminal  liability  for  disinterment  of  dead 
bodies. 

22  AM.  DEC.  879,  CADY  y.  SHEPHERD,  11  PICK.  400. 
Validity  of  contract  executed  by  partner,  agent,  or  attorney. 

Cited  in  Parberry  v.  Johnson,  51  Miss.  201,  holding  single  partner  must  use 
firm  name  in  order  to  bind  firm;  Re  Barrett,  2  Hughes,  444,  Fed.  Cas.  No.  1,043, 
upholding  power  of  attorney  executed  by  one  partner;  Worrall  v.  Munn,  6  N.  Y. 
229,  66  A.  D.  330,  upholding  validity  of  land  contract  executed  under  seal  by 
agent  acting  under  parol  authority;  Wilson  v.  Hunter,  14  Wis.  684,  80  A.  I). 
796,  sustaining  validity  of  mortgage  executed  by  partner  under  parol  authwity; 
Morrison  v.  Mendenhall,  18  Minn.  232,  Gil.  212,  sustaining  assignment  of  mort- 
gage by  partner  for  himself  and  copartner  under  authority  conferred  by  part- 
nership articles;  Kasson  v.  Brocker,  47  Wis.  79,  1  N.  W.  418,  sustaining  valid- 
ity as  to  both  partners  of  appeal  bond  executed  in  firm  name  and  approved  by 
court;  Batty  v.  Adams  County,  16  Neb.  44,  20  N.  W.  16,  holding  conveyance 
of  land  under  power  of  attorney  by  officers  of  joint  stock  company  binding  oo 
stockholders;  Kendall  v.  Carland,  6  Cush.  74,  raising  but  not  determining  ques- 
tion whether  both  partners  bound  by  lease  signed  in  firm  name. 

Cited  in  reference  notes  in  28  A.  D.  381,  on  partner's  power  to  afifix  seal; 
30  A.  D.  304,  on  power  of  partner  to  bind  copartner  by  seal;  30  A.  D.  291,  on 
power  of  partner  to  bind  copartners  by  sealed  instrument;  26  A.  D.  433;  36 
A.  D.  606, — on  power  of  partner  after  dissolution. 

Cited  in  notes  in  10  £.  R.  C.  439,  on  authority  of  partner  to  bind  partnership; 
37  A.  S.  R.  205,  on  power  of  partner  to  bind  firm,  by  sealed  instrument;  20 
L.  ed.  U.  S.  798,  on  right  of  partners  to  convey  partnership  realty;  6  A.  D. 
676,  on  partner's  power  to  revive  liabilities  after  dissolution;  40  A.  S.  R.  569, 
on  waiver  by  partner  after  dissolution. 

Distinguished  in  Tapley  v.  Butterfield,  1  Met.  616,  36  A.  D.  374,  holding  sealed 
chattel  mortgage  executed  by  one  partner  in  absence  of  other  is  valid  lien. 

Disapproved  in  Turbeville  v.  Ryan,  1  Humph.  113,  34  A.  D.  622,  holding 
partner  cannot  bind  copartner  by  bond  unless  authorised  under  seal  to  do  so. 

—  Assent. 

Cited  in  Hawkins  v.  Hastings  Bank,  1  Dill.  460,  Fed.  Cas.  No.  6,244,  holding 
chattel  mortgage  under  seal  executed  by  one  partner  binding  on  assenting  co- 
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partner;  RuBsell  v.  Annable,  100  Mass.  72,  12  A.  R.  665,  denying  yalidity  as  to 
surety  of  bond  executed  in  attachment  suit  by  one  partner  without  assent  of 
other;  Alexander  v.  Alexander,  86  Va.  363,  1  L.R^.  125,  7  S.  £.  335,  sustain- 
ing confession  of  judgment  by  one  partner  in  absence  of  proof  that  copartners 
did  not  consent. 

Cited   in   reference   note  in   60   A.   D.   310,   on   partner's  power  to  bind   co- 
partner by  instrument  under  seal  if  they  assent  thereto  before  execution  or 
ratify  it  afterwards. 
—  Ratification. 

Cited  in  New  England  Dredging  Co.  ▼.  Rockport  Granite  Co.  149  Mass.  381, 
21  N.  B.  947,  holding  person  cannot  ratify  or  become  party  to  contract  not 
made  on  his  behalf;  Wilcox  v.  Dodge,  12  111.  App.  517;  Price  v.  Alexander, 
2  G.  Greene,  427,  62  A.  D.  526;  Swan  v.  Stedman,  4  Met.  548;  Bond  v.  Aitkin, 
6  Watts  &  S.  165,  40  A.  D.  550;  McDonald  v.  Eggleston,  26  Vt.  164,  60  A.  D. 
303, — holding  instrument  under  seal  executed  by  one  partner  binding  on  firm 
if  previously  authorized  or  subsequently  ratified;  Van  Deusen  v.  Blum,  18  Pick. 
220,  29  A.  D.  582,  holding  unauthorized  and  unratified  sealed  instrument  exe- 
cuted by  one  partner  not  binding  on  copartner;  Pike  v.  Bacon,  21  Me.  280,  38 
A.  D.  250,  holding  assignment  executed  in  firm  name  with  but  one  seal 
affixed  binding  on  consenting  or  ratifying  partner;  Ellis  v.  Ellis,  47  N.  J.  L. 
60,  holding  confession  of  judgment  by  one  partner  not  binding  on  copartner 
in  absence  of  assent  or  ratification;  McGahan  v.  National  Bank,  156  U.  S.  218, 
39  L.  ed.  403,  15  Sup.  Ct.  Rep.  347,  holding  deed  executed  by  one  partner  bind- 
ing on  copartner  if  authorized  or  ratified  by  latter;  Gibson  v.  Warden,  14  Wall. 
244,  20  L.  ed.  707,  upholding  chattel  mortgage  executed  by  one  partner  when 
authorized  and  acquiesced  in  by  copartners;  Peihe  v.  Weber,  47  111.  41,  hold- 
ing lease  executed  by  one  partner  binding  on  copartner  in  case  of  prior  assent 
or  subsequent  ratification;  Golding  v.  Brennan,  183  Mass.  286,  67  N.  E.  239, 
holding  lease  executed  by  one  partner  not  binding  on  firm  unless  accepted  and 
acted  under;  Smith  v.  Kerr,  3  N.  Y.  144,  holding  absent  partner  bound  by 
lease  executed  by  copartner  if  act  previously  authorized  or  subsequently  adopted ; 
Holbro<^.  T.  Chamberlin,  116  Mass.  155,  17  A.  R.  146,  holding  entry  under 
leaae  by  partner  not  personally  signing  constitutes  ratification;  Jeffreys  v. 
Coleman,  20  Fla.  536,  sustaining  attachment  bond  executed  in  firm  name  by 
one  partner  when  authorized  and  ratified  by  copartner;  Hall  v.  Norwalk,  57 
Conn.  105,  17  Atl.  356,  sustaining  agent's  unauthorized  submission  of  con- 
troversy to  arbitration  when  adopted  by  principal;  Drumright  v.  Philpot,  16 
Ga.  424,  60  A.  D.  738,  sustaining  bill  of  sale  with  covenants  of  warranty  exe- 
cuted by  one  partner  and  verbally  ratified  by  copartner;  Philadelphia  &  R. 
Coal  &  Iron  Co.  v.  Taylor,  1  Leg.  Chron.  361,  5  Legal  Gaz.  302,  holding  sale  of 
colliery  by  partners  binding  on  copartner  cognizant  of  proposed  sale  and  who 
accepted  profiU;  Mclntyre  v.  Park,  11  Gray,  102,  71  A.  D.  600,  holding  sealed 
instrument  may  be  ratified  by  parol;  Herbert  v.  Henrick,  16  Ala.  581;  Kramer 
V.  Dinsmore,  152  Pa.  264,  25  Atl.  780,  23  Pittsb.  L.  J.  N.  S.  344,— holding  part- 
ner may  ratify  by  parol  sealed  contract  executed  in  firm  name  by  copartner. 

Cited  in  note  in  28  L.R.A.  101,  on  ratification  of  conveyance  of  partnership 
real  estate  by  one  partner. 
Right  of  partner  to  notice. 

Cited  in  Wheelwright  v.  Bailey,  82  Me.  118,  10  Atl.  106,  holding  partner 
authorizing  copartner  to  file  petition  in  insolvency  not  entitled  to  notice. 
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Necessity  of  seal. 

Cited  in  reference  notes  in  24  A.  D.  128,  on  necessity  of  seal  to  auibority  ts 
execute  deed;  62  A.  D.  633,  on  necessity  of  authority  under  seal  to  enal>le  <»e 
copartner  to  bind  others  by  note. 
Ratification  by  parol. 

Cited  in  notes  in  8  E.  R.  C.  634,  on  validity  of  parol  ratification  of  unau- 
thorized deed  by  agent;   17  A.  D.  59,  on  ratification  by  parol  of  unauthorised 
execution  of  deed. 
Parol  proof  of  ratification. 

Cited  in  Strobridge  Lithographic  Co.  v.  Gallagher,  2  Pa.  Co.  Ct  366,  18 
Phila.  396,  43  Phila.  Leg.  Int.  270,  holding  partners  authority  to  execute 
sealed  contract  or  its  subsequent  ratification  may  be  shown  by  parol;  Gallagher 
V.  Strobridge  Lithographic  Co.  6  Sadler  (Pa.)  118,  9  Atl.  487,  on  showing  by 
parol  partner's  authority  to  execute  sealed  contract  or  its  subsequent  ratification. 

Cited  in  note  in  27  L.R.A.  465,  on  parol  evidence  as  to  when  real  estate 
will  be  considered  partnership  property. 
Admission  of  person  having  Joint  interest. 

Cited  in  Armstrong  v.  Farrar,  8  Mo.  627,  holding  admission  of  one  party 
having  joint  interest  in  suit  admissible  against  all;  Mann  v.  Locke,  11  N. 
H.  246;  Gay  v.  Bowen,  8  Met.  100, — holding  admission  of  partner  made  after 
dissolution  of  firm,  competent  evidence;  Vinal  v.  Burrill,  16  Pick.  401,  holding 
confessions  of  partner  after  dissolution  competent  though  not  conclusive  evi- 
dence; Beatty  v.  Ambs,  11  Minn.  331,  Gil.  234,  holding  admission  of  partner 
after  dissolution  of  partnership  if  admissible  not  conclusive;  Doughton  v.  Til- 
lay,  4  Blackf.  433,  raising  but  not  deciding  question  whether  admissions  of 
partner  after  dissolution  admissible  against  firm;  Webster  v.  Steams,  44  N.  H. 
498,  holding  declarations  of  partner  in  furtherance  of  partnership  business  bind- 
ing on  firm;  Pennoyer  v.  David,  8  Mich.  407,  holding  admission  of  partner  made 
after  dissolution  of  firm  respecting  partnership  transaction  competent;  Russell 
V.  Annable,  109  Mass.  72,  12  A.  R.  665  (dissenting  opinion),  on  proof  of  assent 
of  copartner  by  admissions  or  conduct;  Paine  v.  Tucker,  21  Me.  138,  38  A.  D. 
255  (dissenting  opinion),  on  parol  proof  of  principal's  admission  that  agent 
executing  sealed  instrument  had  power  of  attorney. 

Cited  in  reference  note  in  25  A.  D.  363,  on  admissions  by  partner  after  dis- 
solution. 

Cited  in  notes  in  40  A.  S.  R.  567,  on  rights,  liabilities,  and  remedies  result- 
ing from  admission  of  new  partner  after  dissolution;  18  L.  ed.  U.  S.  737,  on 
effect  of  admissions  of  partner  after  dissolution  of  firm  on  copartners. 

—  To  establish  partnership  demand. 

Cited  in  Buxton  v.  Edwards,  134  Mass.  567  j  holding  partner  may  state  an 
account  of  a  debt  of  the  firm  after,  its  dissolution;  Feigley  v.  Whitaker,  22 
Ohio  St.  606^  10  A.  R.  778,  holding  admission  of  partner,  made  after  dissolution 
of  firm,  in  adjusting  partnership  business,  competent  against  copartners;  M^ 
gett  V.  Finney,  4  Strobh.  L.  220,  holding  acknowledgment  by  one  partner  after 
dissolution  insufficient  of  itself  to  establish  pre-existing  contract. 

Disapproved  in  Bispham  v.  Patterson,  2  McLean,  87,  Fed.  Cas,  No.  1,441, 
holding  letter  written  by  member  of  dissolved  firm  inadmissible  to  establisb 
partnership  demand. 

—  To  remove  bar  of  statute  of  limitations. 

Cited  in  Oreenleaf  v.  Quincy,  12  Me.  11,  28  A.  D.  146,  holding  admission  of 
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(me  partner  After  diaaolution  will  defeat  l>ar  of  statute  of  limitations;  Mer- 
ritt  T.  Day,  38  N.  J.  L.  32,  20  A.  R.  362,  holding  payment  of  interest  by  one 
partner  on  firm  note  after  dissolution  of  partnership  removes  bar  of  statute 
of  limitations;  Joslyn  v.  Smith,  13  Vt.  353,  holding  admissions  of  joint  con- 
tractor competent  to  go  to  jury  to  remove  bar  of  statute  of  limitations. 

Cited  in  note  in  40  A.  S.  R.  566,  on  acknowledgments  and  new  promises  by 
partners  after  dissolution  in  connection  with  the  statute  of  limitations. 

Limited   in  Van  Keuren  t.  Parmelee,   2   N.   Y.   523,  51   A.  D.  322,  holding 
new  promise  by  partner  after  dissolution  of  firm  will  not  revive  barred  debt 
as  against  partnership. 
Presmnptioii  of  knowledge. 

Cited  in  Johnson  v.  Levy,  100  La.  1036,  34  So.  68,  holding  party  presumed,  as 
to  innocent  third  persons,  to  know  what  he  should  know  and  had  opportunity 
of  knowing. 

aa  AM.  DBC.  886,  DAVIS  T.  AliUSN,  11  PICK.  466. 
Disquallflcation  of  Juror  or  one  acting  tn  Judicial  capacity. 

Cited  in  Taylor  v.  Democratic  Committee,  120  Ky.  672,  87  S.  W.  786,  holding 
brother  of  a  contestee  not  entitled  to  sit  as  member  of  committee  for  trial  of 
election  contest;  Cowdrey  v.  Sheldon,  122  Mass.  267,  holding  tenant  in  common 
with  execution  debtor  disqualified  to  act  as  appraiser  of  value  of  latter's  interest. 

—  Of  Juror. 

Cited  in  Daniels  v.  Guy,  23  Ark.  50,  holding  person  who  has  any  interest  in  the 
cause  disqualified  to  serve  as  juror;  Burdine  v.  Grand  Lodge,  37  Ala.  478,  holding 
any  pecuniary  interest  in  event  of  suit  disqualifies  juror;  Pearcy  v.  Michigan  Mut. 
L.  Ins.  Co.  Ill  Ind.  59,  60  A.  R.  673,  12  N.  E.  08,  holding  fact  that  juror  had 
taken  out  policy  in  defendant  company  for  benefit  of  his  wife  cause  for  rejection; 
Flagg  V.  Worcester,  8  Cush.  69,  holding  person  having  claim  similar  in  char- 
acter disqualified  as  juror ;  Jefferson  County  v.  Lewis,  20  Fla.  980,  holding  holder 
of  county  bonds  similar  to  those  in  suit  incompetent  juror. 

Cited  in  notes  in  20  L.  ed.  U.  S.  659,  on  causes  of  challenge  of  jurors  and  their 
qualifications;  9  A.  S.  R.  748,  on  disqualification  of  juror  for  interest  in  subject- 
matter  ;  9  A.  S.  R.  749,  on  what  interest  in  question  at  issue  disqualifies  juror. 

—  Of  Judge. 

Cited  in  State  ex  rel.  Smith  v.  Pitts,  139  Ala.  152,  36  So.  20,  holding  judge  dis- 
qualified by  extraneous  interest  naturally  calculated  to  prevent  his  judgment; 
Meyer  v.  San  Diego,  121  Cal.  102,  66  A.  S.  R.  22,  41  L.R.A.  762,  53  Pac.  434, 
holding  judge  owning  real  estate  in  city  disqualified  to  sit  in  suit  involving  cre- 
ation of  bonded  debt  of  city;  Hall  v.  Thayer,  105  Mass.  219,  7  A.  R.  513,  holding 
probate  judge  disqualified  to  act  where  his  father-in-law  or  brother-in-law  are  par- 
ties in  interest;  Northampton  v.  Smith,  11  Met.  390,  holding  probate  judge  not 
disqualified  where  will  bequeaths  money  to  use  of  poor  of  town  in  which  he  lives. 
Validity  of  acts  of  disqualified  Judge. 

Cited  in  Moses  v.  Julian,  45  N.  H.  52,  84  A.  D.  114,  holding  proceedings  of  judge 
not  entitled  by  statute  to  sit  in  cause  void;  Stearns  v.  Wright,  51  N.  H.  600, 
holding  acts  of  probate  judge  prohibited  from  sitting  in  cause  by  statute  abso- 
lutely void. 
'Waiver  of  objection. 

Cited  in  Raymond  v.  Cumberland  County,  63  Me.  110,  holding  technical  objec- 
tion waived  unless  made  at  earliest  possible  opportunity;  Brown  v.  Webber,  6 
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Ciuh.  660,  holding  party's  failure  to  seasonably  make  technical  or  substantial  ob- 
jection waiver  of  it;  Sylvester  ▼.  Mayo,  1  Cush.  308,  holding  moving  court  for 
new  trial  on  ground  of  misdirection  waiver  of  right  to  take  exceptions  for  mis- 
direction. 

Cited  in  note  in  84  A.  D.  131,  on  waiver  of  judicial  disqualification. 
—  To  jurors. 

Cited  in  United  States  v.  Smith,  1  Sawy.  277,  Fed.  Cas.  No.  16,341,  holding 
party  failing  to  seasonably  take  advantage  of  known  ground  of  challenge  waives 
it;  Walker  v.  Boston  &  M.  R.  Co.  3  Cush.  1,  holding  interest  of  members  of  sheriff's 
jury  to  assess  damages  to  land  waived  if  not  seasonably  taken;  Bradshaw  v. 
Degenhart,  15  Mont.  267,  48  A.  S.  R.  677,  30  Pac.  00,  holding  fact  that  party 
drank  with  jurors  at  expense  of  successful  adverse  party  before  verdict,  not  ground 
for  new  trial;  Woodward  v.  Dean,  113  Mass.  207,  holding  party  failing  to  examine 
jurors  not  entitled  to  new  trial  because  of  relationship  of  juror  to  adverse  party; 
Tilton  V.  Kimball,  62  Me.  600;  holding  relationship  of  juror  to  party  not  ground 
for  new  trial  unless  unknown  at  trial;  Jameson  v.  Androscoggin  R.  Co.  62  Me.  412, 
holding  juror's  interest  not  ground  for  new  trial  if  known  to  party  or  his  counsel 
before  or  at  trial;  State  v.  Bowden,  71  Me.  80,  holding  prejudice  of  juror  not 
ground  for  new  trial  unless  iinknown  to  party  or  his  counsel  before  or  at  trial; 
Kent  V.  Charlestown,  2  Gray,  281,  holding  interest  of  juror  known  to  counsel  bat 
not  to  client  not  ground  for  new  trial ;  Com.  v.  Dailey,  12  Cush.  80,  holding  party 
on  trial  for  misdemeanor  consenting  to  trial  by  eleven  jurors  waives  irr^ularity. 

Cited  in  reference  notes  in  62  A.  D.  312,  as  to  when  objection  to  juror  must  be 
made;  60  A.  D.  274,  on  waiver  of  exception  to  juror  known  before  trial. 

Cited  in  note  in  18  L.R.A.  474,  on  waiver  of  disqualification  of  juror  by  silence 
where  party  knows  thereof. 

22  AM.  DBC.  889,  DENNY  ▼.  WIIiliARD,  11  PICK.  519. 
What  constitutes  a  lien. 

Cited  in  Snyder  v.  Smith,  186  Mass.  68,  60  N.  £.  1080,  holding  temporary  m- 
junction  restraining  transfer  of  property  creates  equitable  lien. 
Nature  of  lien  created  by  attachment. 

Cited  in  Ex  parte  Foster,  2  Story,  131,  Fed.  Cas.  No.  4,060,  holding  that  attadi- 
ment  constitutes  merely  a  contingent,  conditional  lien  or  security;  Collins  v. 
Brigham,  11  N.  H.  420,  holding  that  attaching  creditors  acquire  lien  only  on 
property  levied  upon. 

Cited  in  note  in  30  A.  D.  607,  on  origin  and  nature  of  attachment  lien. 
Right  to  deal  with  or  claim  attached  property  —  Owner. 

Cited  in  Ware  v.  Russell,  70  Ala.  174,  46  A.  R.  82;  Mann  v.  Houston,  1  Gray, 
260;  Whipple  v.  Thayer,  10  Pick.  25,  26  A.  D.  626, — holding  attached  goods  assign- 
able by  owner,  subject  to  the  lien  of  the  attachment;  Appleton  v.  Bancroft,  10 
Met.  236,  holding  that  owner  of  attached  property  may  mortgage  it,  subject  to  lien 
of  the  attachment;  Brown  v.  Crockett,  22  Me.  637,  denying  right  of  owner  as  bailee 
of  attaching  officer  to  replevy  goods  taken  by  another  officer  under  subsequent 
attachment. 

Cited  in  notes  in  20  A.  D.  481,  on  owner's  right  to  pledge  property  subject  to 
lien;  43  A.  D.  264,  on  right  of  debtor  to  sell  attached  property  subject  to  at- 
tachment; 1  LJEl.A.(N.S.)  1068,  on  effect  of  custody  of  law  on  right  to  ali«iate 
personal  property. 
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—  Receiptor. 

Cited  in  Dewey  v.  Field,  4  Met.  381,  38  A.  D.  376,  holding  receiptor  for  goods 
under  attachment  estopped  from  setting  up  title  in  himself,  where  officer  was  mis- 
led by  receipt;  Clark  v.  Morse,  10  N.  H.  236,  upholding  right  of  receiptor  of  at- 
tached property  to  sell  and  deliver  same  to  bona  fide  purchaser,  with  the  assent  of 
the  owner. 

Cited  in  note  in  43  A.  D.  264,  on  right  of  receiptor  to  purchase  attached  goods 
after  delivery  to  general  owner. 
Conclaslveness  of  officer* s  retarn. 

Cited  in  reference  notes  in  20  A.  D.  499;  47  A.  D.  730, — on  conclusiveness  of 
sheriflTs  return;  25  A.  D.  239,  as  to  when  and  upon  whom  return  of  sheriff  or 
other  officer  is  conclusive. 

Cited  in  note  in  43  A.  D.  531,  on  conclusiveness  as  against  sheriff  of  his  return 
of  process. 
liiability  for  failure  to  levy. 

Cited  in  reference  note  in  72  A.  S.  R.  160,  on  liability  for  failure  of  sheriff  to 
levy. 

Effect  of  insolvency  of  ov^ner  of  attached  property. 

Cited  in  Wright  v.  Dawson,  147  Mass.  384,  9  A.  S.  R.  724,  18  N.  E.  1,  dis- 
missing action  on  receipt  for  attached  property  allowed  to  go  back  to  owner  who 
filed  petition  in  insolvency  within  four  months  after  attachment. 
Subsequent  levy  on  attached  property. 

Cited  in  Whitney  v.  Farwell,  10  N.  H.  9,  holding  that  sheriff,  after  committing 
attached  property  to  custody  of  receiptor  who  allows  it  to  go  back  to  owner,  can- 
not again  attach  it  without  new  seizure. 
Right  of  attaching  officer  to  set  up  paramount  title. 

Cited  in  Governor  v.  Gibson,  14  Ala.  326,  holding  that  levy  under  attachment 
merely  raises  strong  presumption  against  officer  of  defendant's  title  which  must  be 
repelled  by  proof;  Wadsworth  v.  Walliker,  45  Iowa,  394,  24  A.  R.  788,  holding  that 
officer  sued  for  damages  for  release  of  attached  property,  may  show  that  defendant 
was  not  owner  thereof. 

Distinguished  in  HoUey  v.  Wallace,  10  Ga.  158,  qtkestioning  rule  that  a  sheriff 
sued  for  not  levying  upon  property  as  belonging  to  debtor,  may  prove  paramount 
title  in  another. 
Acts  dissolving  attachment. 

Cited  in  Waterhouse  v.  Bird,  37  Me.  326,  holding  attachment  lien  dissolved  by 
officer  allowing  property  to  remain  in  hands  of  part  owners  who  receipted  therefor 
promising  to  redeliver  or  pay  specified  sum  therefor;  Weston  v.  Dorr,  25  Me.  183, 
43  A.  D.  259,  holding  attachment  dissolved  by  officer  delivering  up  attached  goods 
upon  promise  of  two  persons  to  redeliver  on  demand  or  pay  value. 

S2  AM.  DEO.  898,  MAY  y.  PARKER,  12  PICK.  84. 
Demurrer  as   raising  want  of  Jurisdiction. 

Cited  in  Stephenson  v.  Davis,  56  Me.  73,  holding  want  of  jurisdiction  of  court 
of  limited  jurisdiction  may  be  inquired  into  on  general  or  special  demurrer. 
Joinder  of  parties  —  Tenants  in  common. 

Cited  in  Clapp  v.  Pawtucket  Inst,  for  Savings,  15  R.  I.  489,  2  A.  S.  R.  915,  8 
Atl.  697,  holding  tenants  in  common  must  join  in  personal  action;  Bullock  v. 
Hayward,  10  Allen,  460,  holding  tenants  in  common  must  join  in  action  of  tort  in 
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nature  of  waste;  Frost  v.  Alturas  Water  Co.  11  Idaho,  204,  81  Pac  996,  holding 
owners  in  severalty  appropriating  water  from  same  stream  may  unite  as  joint 
plaintiffs  in  suit  to  restrain  unlawful  diversion  of  water ;  Johnson  v.  Goodwin,  27 
Vt.  288,  holding  tenants  in  common  occupying  distinct  portions  of  land  may  join 
in  action  for  an  injury  to  the  possession. 

Distinguished  in  Campbell  v.  Wallace,  12  N.  H.  362,  37  A.  D.  219,  holding  ten- 
ants in  common  not  entitled  to  join  in  real  actions. 

—  Partners. 

Cited  in  Burley  v.  Harris,  8  N.  H.  233,  29  A.  D.  660,  holding  assumpsit  not 
maintainable  between  two  firms  where  an  individual  member  of  one  firm  is  a  part- 
ner in  the  other. 
Action  against  ootenant. 

Cited  in  note  in  50  A.  S.  R.  840,  on  action  by  ootenant  to  recover  possessicm  of 
personal  property. 
Liability  for  Injury  to  common  property. 

Cited  in  Odiorne  v.  Lyford,  9  N.  H.  602,  32  A.  D.  387,  holding  tenant  in  com- 
mon fiowing  land  held  in  common  without  license  of  cotenant  liable  to  latter. 

22  AM.  DEC.  897,  FAT  T.  VAIiENTINB,  12  PICK.  40. 

Doctrine  of  estoppel. 

Cited  in  Piatt  v.  Squires,  12  Met.  494,  holding  priority  of  mortgage  lost  by  rep- 
resentation of  payment  to  one  taking  subsequent  mortgage ;  Holbrook  v.  Debo,  99 
111.  372,  holding  that  doctrine  of  estoppel  will  not  pass  after-acquired  estate  of 
grantor  not  undertaking  to  convey  or  warrant  indefeasible  estate;  Tufts  v.  Tufts, 
3  Woodb.  &  M.  466,  Fed.  Cas.  No.  14,233,  holding  that  money  advanced  must  be 
refunded  where  specific  performance  of  contract  is  defeated  by  plea  of  statute  of 
frauds. 

Cited  in  reference  note  in  66  A.  D.  362,  on  estoppel  of  mortgagee  by  acta  from 
asserting  claim. 

Cited  in  notes  in  4  L.R.A.  334,  on  estoppel  of  owner  to  assert  title;  49  A.  D.  388, 
on  estoppel  between  mortgagees  to  deny  title;  18  E.  R.  C.  633,  on  liability  of  mort- 
gagee, entitled  to  priority,  to  forfeit  such  priority  by  fraud  or  negligence  or  by 
notice  of  prior  equity. 

Distinguished  in  Hayes  v.  Livingston,  34  Mich.  384,  22  A.  R.  633,  holding  re- 
lease of  title  for  fraud  not  strictly  case  of  estoppel. 

—  To  redeem. 

Cited  in  Woods  v.  McGavock,  10  Yerg.  133,  holding  creditor  promising  pro- 
spective purchaser  not  to  redeem  estopped  from  doing  so;  Southard  v.  Sutton,  ^ 
Me.  676,  holding  one  assuring  proposed  purchaser  of  fee  that  he  will  not  redeem 
under  mortgage  estopped  from  doing  so;  Tufts  v.  Tapley,  129  Mass.  380,  holding 
mortgagor  concealing  his  title  from  purchaser  making  expensive  improvements, 
estopped  to  redeem. 
Delay  in  prosecuting  suit  to  redeem. 

Cited  in  Bancroft  v.  Sawin,  143  Mass.  144,  9  N.  £.  639,  holding  that  mortgagor 
may  lose  right  to  redeem  by  delay  in  prosecuting  suit  after  commencing  it. 
Allowance  for  improvements. 

Cited  in  McSorley  v.  Larissa,  100  Mass.  270,  holding  mortgagee  in  possessioa 
not  usually  entitled  in  suit  for  redemption  to  allowance  for  improvements. 
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Necessity  that  one  seeklns  equity  do  equity. 

Cited  in  Emerson  v.  Atkinson,  169  Mass.  356,  34  N.  E.  516,  holding  suit  to 
redeem  subject  to  rule  that  he  who  seeks  equity  must  do  equity. 

22  AM.  DEC.  400,  FOSTER  t.  HALL,  12  PICK.  89. 
Burden  of  proof. 

Cited  in  Toledo,  St.  L.  &  W.  R.  Co.  v.  Star  Flouring  Mills  Co.  77  C.  C.  A.  203, 
146  Fed.  953,  holding  prima  facie  case  rebutted  by  evidence  sufficient  to  counter- 
balance that  establishing  prima  facie  case;  Gibbs  y.  Farmers*  &  M.  State  Bank, 
123  Iowa,  736,  99  N.  W.  703;  Klunk  v.  Hocking  Valley  R.  Co.  74  Ohio  St.  125, 
77  N.  E.  752, — holding  burden  of  proof  shifts  when  evidence  supporting  prima 
facie  case  is  so  far  met  that  it  no  longer  preponderates;  Feary  v.  Metropolitan 
Street  R.  Co.  162  Mo.  75,  62  S.  W.  452,  upholding  instruction  that  burden  of 
proof  shifts  to  defendant  after  plaintiff  has  shown  accident  was  due  to  former's 
negligence. 

—  As  to  seller's  fraudulent  intent. 

Cited  in  note  in  32  L.R.A.  71,  on  presumptions  and  burden  of  proof  as  to  pur- 
chaser's participation  in  vendor's  fraudulent  intent. 
Privileged  communications. 

Cited  in  People  v.  Stout,  3  Park.  Crim.  Rep.  670,  holding  communication  to 
physician  privileged  although  technical  relation  of  physician  and  client  does  not 
exist;  Lloyd  v.  Pennie,  50  Fed.  4;  Hammons  v.  State,  73  Ark.  495,  108  A.  S.  R.  66, 
68  L.R.A.  234,  84  S.  W.  718,  3  A.  &  E.  Ann.  Cas.  912,  sustaining  strict  construc- 
tion of  rule  making  communications  between  husband  and  wife  privileged;  Selden 
V.  State,  74  Wis,  271,  17  A.  S.  R.  144,  42  N.  W.  218,  holding  letters  written  by  hus- 
band to  wife  and  by  her  intrusted  to  her  attorney  privileged. 

Cited  in  reference  notes  in  83  A.  D.  J 18,  on  privileged  communications ;  73  A.  D. 
304,  as  to  when  communications  are  not  privileged. 

Cited  in  note  in  67  L.R.A.  924,  on  admissibility  in  evidence  of  communications 
made  to  persons  serving  in  judicial  capacity. 

—  To  attorneys. 

Cited  in  Sample  v.  Frost,  10  Iowa,  266,  holding  rule  as  to  privileged  commimi- 
cations  to  counsel  confined  strictly  to  attorneys;  Barnes  v.  Harris,  7  Cush.  676, 
54  A.  D.  734,  holding  communication  made  to  student  at  law  not  privileged; 
McLaughlin  v.  Gilmore,  1  111.  App.  563,  holding  communication  made  to  person  not 
an  attorney  trying  case  before  justice  of  peace  not  privileged;  Oliver  v.  Pate,  43 
Ind.  132,  holding  communications  made  to  prosecuting  attorney  of  county  privi- 
leged; Turner's  Appeal,  72  Conn.  305,  44  Atl.  310;  Matthews's  Estate,  1  Phila. 
202,  9  Phila.  Leg.  Int.  11,  5  Clark  (Pa.)  151;  Satterlee  v.  Bliss,  36  Cal.  489,— 
sustaining  strict  construction  of  rule  making  confidential  conmiunication  to  at- 
torney privileged;  Beeson  v.  Beeson,  9  Pa.  279;  Moore  v.  Bray,  10  Pa.  519; 
State  V.  Douglass,  20  W.  Va.  770, — holding  communications  made  by  client  to 
counsel  in  his  professional  character  privileged;  Borum  v.  Fouts,  15  Ind.  50, 
holding  communications  to  attorney  not  privileged  unless  made  to  him  while  em- 
ployed as  legal  adviser;  McLellan  v.  Longfellow,  32  Me.  494,  54  A.  D.  599,  holding 
conmiunications  made  to  attorney  with  a  view  to  professional  employment 
privileged;  Peek  v.  Boone,  90  Ga.  767,  17  S.  E.  66,  holding  knowledge  acquired 
by  attorney  by  reason  of  anticipated  employment  privileged;  Johnson  v. 
Sullivan,  23  Mo.  474;  Jeanes  v.  Fridenberg,  3  Clark  (Pa.)  199;  Dudley  v.  Beck, 
3  Wis.  274, — holding  communication  to  attorney  privileged  although  not  in  ref- 
erence to  legal  proceedings  begun  or  apprehended;  Loomis  v.  New  York,  N.  H.  & 
Am.  Dec  Vol.  in.— 74. 
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H.  R.  Go.  159  Mass.  39,  34  N.  E.  82  (disseDting  opinion),  on  right  of  attorney  to 
disclose  confidential  communication  made  before  action  brought;  Way  y.  Towfe, 
165  Mass.  378,  31  A.  S.  R.  554,  29  N.  E.  506,  holding  communications  by  client  to 
attorney  privileged  although  made  in  presence  of  third  person;  Brown  t.  Butler, 
71  Conn.  576,  42  Atl.  654,  holding  communications  to  attorney  in  regard  to  draft- 
ing papers  privileged;  Lockhard  v.  Brodie,  1  Tenn.  Ch.  384,  holding  commiinica- 
tions  made  to  attorney  employed  to  procure  deed  to  wife  of  land  bought  by  hus- 
band privileged;  Temple  v.  Phelps,  193  Mass.  297,  79  N.  E.  482,  holding  statement 
to  attorney  as  to  facts  testified  to  in  a  public  hearing  not  privileged;  Brown  v. 
Clow,  158  Ind.  403,  62  N.  E.  1006,  holding  private  correspondence  between  client 
and  attorney  admissible;  Mitchell's  Case,  12  Abb.  Pr.  249,  holding  attorney  not 
privileged  from  testifying  as  to  documents  left  with  him  by  client;  Denver  Tram- 
way Co.  V.  Owens,  20  Colo.  107,  36  Pac.  848,  holding  breach  of  professional  rela- 
tions between  attorney  and  client  docs  not  justify  former  in  divulging  privileged 
communications;  Bennett's  Estate,  8  W.  N.  C.  287,  holding  communication  to  at- 
torney by  client  privileged  after  death  of  latter;  Doherty  v.  O'Callaghan,  157 
Mass.  90,  34  A.  S.  R.  258,  17  L.R.A.  188,  31  N.  E.  726,  holding  attorney  may 
testify  on  probate  of  will  as  to  directions  given  him  by  testator;  Hatton  v.  Robin- 
son, 14  Pick.  416,  25  A.  D.  415,  holding  communications  by  client  as  to  motive  or 
purpose  of  deed  made  to  remove  attorney's  scruples  not  privileged;  Bank  of 
Utica  V.  Mersereau,  3  Barb.  Ch.  528,  49  A.  D.  189,  holding  oonununications  made 
by  client  in  transaction  fraudulent  as  to  creditors  privileged. 

Cited  in  notes  in  25  A.  D.  420,  on  confidential  communications  to  counsel;  54 
A.  D.  736,  on  privileged  conununications  between  attorney  and  client;  66  A.  S.  R. 
217,  219,  on  privileged  communications  to  attorney;  66  A.  8.  R.  213,  214,  216, 
on  attorney  as  witness  to  facts  conmiunicated  by  client;  66  A.  S.  R.  240,  on  per- 
sons to  whom  privilege  of  confidential  communications  to  attorney  extends. 

Disapproved  in  Hamil  v.  England,  50  Mo.  App.  338,  holding  communications  by 
client  regarding  fraudulent  transfer  not  privileged;  Matthews  v.  Hoagl&nd,  48  N. 
J.  Eq.  455,  21  Atl.  1054,  holding  communications  in  reference  to  fraudulent  pur- 
pose not  privileged. 

—  Waiver  of  privilege. 

Cited  in  Passmore  v.  Passmore,  50  Mich.  626,  45  A.  R.  62,  16  N.  W.  170; 
King  V.  Barrett,  11  Ohio  St.  261;  Benjamin  v.  Coventry,  19  Wend.  353, — holding 
client  may  waive  privilege  attaching  to  professional  communications  to  attorney; 
Hoyt  V.  Jackson,  3  Dem.  388,  7  N.  Y.  Civ.  Proc  Rep.  374,  holding  party  bringing 
former  counsel  into  court  under  $ubpcma  duces  tecum  waives  privilege;  Brooks  t. 
Holden,  175  Mass.  137,  55  N.  E.  802,  holding  executor  or  administrator  of  de- 
ceased client  may  waive  privilege  and  call  attorney  to  testify. 
Fraudulent  conveyances. 

Cited  in  Giddings  v.  Sears,  115  Mass.  505,  holding  preferential  eonveyanoe  by 
insolvent  not  fraudulent. 

—  Participation  in  fraudulent  design^* 

Cited  in  Stover  v.  Herrington,  7  Ala.  142,  41  A.  D.  86;  Hoyt  &  Bros.  M^.  Co. 
V.  Turner,  84  Ala.  523,  4  So.  658;  Priest  v.  Brown,  100  Cal.  626,  35  Pac  323; 
Sisson  V.  Roath,  30  Conn.  15;  Hamilton  v.  Staples,  34  Conn.  316;  Badger  v. 
Story,  16  N.  H.  168, — holding  grantor's  fraud  not  participated  in  by  grantee  will 
not  invalidate  deed;  Bayne  v.  State,  62  Md.  100  (dissenting  opinion),  on  neces- 
sity of  grantee's  participation  in  fraudulent  intent  and  purpose;  Currier  v. 
Taylor,  19  N.  H.  189,  sustaining  validity  of  mortgage  given  to  defraud  creditors  to 
innocent  mortgagee;  Mehlhop  v.  Pettibone,  54  Wis.  652,  11  N.  W.  553,  holding  to 
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avoid  sale  as  in  fraud  of  creditors  both  parties  must  be  connected  with  fraudulent 
design;  Pierce  v.  O'Brien,  189  Mass.  58,  76  N.  E.  61,  holding  purchaser  for  valuable 
consideration  not  liable  for  fraud  of  seller  of  which  he  had  no  knowledge;  Morse 
V.  Aldrich,  130  Mass.  678,  holding  fraudulent  purpose  of  original  grantor  will 
not  defeat  title  of  innocent  purchaser  from  grantee;  Carroll  v.  Hayward,  124  Mass. 
120,  denying  right  of  purchaser  from  fraudulent  grantee  with  knowledge  of  fraud 
to  maintain  trover;  Brooks  v.  Clayes,  10  Vt.  37,  holding  statutory  penalty  for 
fraudulent  conveyance  not  incurred  in  absence  of  fraudulent  intent  on  part  of 
grantor  and  grantee;  Com.  v.  Kimball,  24  Pick.  366,  holding  purchaser  of  stock 
of  merchandise  may  testify  whether  transaction  was  bona  fide  on  his  part. 

Cited  in  notes  in  34  A.  S.  R.  396,  on  knowledge  of  vendee  as  affecting  validity  ol 
fraudulent  conveyance;  32  L.R.A.  33,  on  necessity  of  participation  by  purchaser  in 
vendor's  fraud  to  invalidate  transfer  for  good  consideration  as  against  vendor's 
creditors ;  32  L.R.A.  37,  on  what  constitutes  participation  by  purchaser  in  vendor's 
fraud  so  as  to  invalidate  as  against  vendor's  creditors  transfer  made  on  good  con- 
sideration. 

Disapproved  in  Richards  v.  Vaccaro,  67  Miss.  516,  19  A.  S.  R.  322,  7  So.  506, 
holding  proof  of  vendor's  fraud  establishes  prima  facie  case  against  purchaser 
which  latter  must  meet  by  proof  of  good  faith. 
Recital  of  consideration. 

Cited  in  Rogers  v.  Verlander,  30  W.  Va.  619,  5  8.  E.  847,  holding  recital  ol 
valuable  consideration  in  deed  not  evidence  against  creditors  of  grantor  attacking 
it  as  voluntary;  Horn  v.  Thompson,  31  N.  H.  562,  holding  recital  of  consideration 
in  assignment  under  seal  sufficient  evidence  as  between  parties  or  those  claiming 
under  them. 

Distinguished  in  Kimball  v.  Fenner,  12  N.  H.  248,  holding  recital  of  receipt  of 
consideration  in  deed  not  evidence  as  against  existing  creditors. 
Admissibility  of  acts  or  declarations  of  grantor  or  vendor. 

Cited  in  Maynard  v.  Fellows,  43  N.  H.  255,  holding  declarations  of  insolvent 
debtors  admissible  on  question  of  their  fraudulent  intent;  Beers  v.  Aylsworth,  41- 
Or.  251,  69  Pac.  1025,  holding  declarations  of  vendor  before  sale  admissible  to 
show  fraudulent  intent;  Dennison  v.  Benner,  41  Me.  332,  holding  subsequent  con- 
duct or  declarations  of  vendor  inadmissible  to  invalidate  vendee's  title;  Holbrook 
V.  Holbrook,  113  Mass.  74,  holding  declarations  subsequent  to  conveyance  inad- 
missible to  impair  grantee's  title;  Aldrich  v.  Earle,  13  Gray,  578,  holding  subse- 
quent declarations  of  grantor  inadmissible  to  prove  conveyance  fraudulent ;  Shealy 
▼.  Edwards,  75  Ala.  411,  holding  acts  or  declarations  of  grantor  inadmissible  to 
show  fraudulent  intent  as  against  purchaser  for  value  unless  known  to  latter  or 
part  of  res  geatce. 

Cited  in  reference  notes  in  26  A.  D.  238,  on  admissibility  against  vendee  of 
declarations  of  vendor;  61  A.  D.  318,  as  to  when  declarations  of  grantor  as  to 
fraudulent  conveyance  are  admissible. 

Cited  in  note  in  42  A.  D.  631,  as  to  when  declarations  of  vendor  are  evidence 
against  vendee  to  show  fraud. 
Proof  of  fraudulent  intent. 

Cited  in  Pomeroy  v.  Bailey,  43  N.  H.  118,  holding  intent  of  parties  may  be 
proved  by  separate  and  independent  evidence;  Landecker  v.  Houghtaling,  7  Cal. 
391,  holding  evidence  of  fraudulent  intent  of  grantor  admissible  without  connect- 
ing purchaser  with  it;  Gray  v.  St.  John,  35  111.  222,  holding  manner  in  which 
debtor  obtained  goods  and  disposed  of  them  admissible  to  show  intent  in  making 
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sale;  Holbrook  v.  Jackson,  7  Cush.  136,  holding  account  books  of  debtor  competent 
evidence  to  show  his  knowledge  of  his  insolvency;  Coombs  v.  Aborn,  (R.  I.)  14 
L.R.A.(N.S.)  1249,  68  Atl.  817,  holding  conjecture  and  suspicion  form  no  adequate 
basis  of  judgment  of  fraud. 

—  Similar  acts  to  show. 

Cited  in  New  York  &  H.  Cigar  Co.  v.  Berheim,  81  Ala.  138,  1  So.  470,  holding 
proof  that  alleged  fraudulent  grantor  purchased  other  goods  inadmissible  in 
absence  of  proof  that  he  did  not  pay  for  them;  Hawes  v.  Dingley,  17  Me.  341, 
holding  testimony  as  to  like  fraudulent  sales  or  purchases  admissible  to  show  that 
sale  or  purchase  in  question  was  fraudulent;  Blake  v.  White,  13  N.  H.  267,  holding 
proof  of  other  fraudulent  sales  admissible  but  not  effectual  to  defeat  transfer  un- 
less purchaser  knew  of  fraud;  Taylor  y.  Robinson,  2  Allen,  562,  holding  proof  of 
prior  or  contemporaneous  conveyances  by  grantor  admissible  to  show  fraudulent 
intent;  Howe  v.  Reed,  12  Me.  616;  Warren  v.  Williams,  52  Me.  343;  Whittier  t. 
Vamey,  10  N.  H.  201, — holding  proof  of  contemporaneous  fraudulent  conveyances 
admissible  to  show  grantor's  intent. 

Distinguished  in  Lynde  v.  McGregor,  13  Allen,  172,  holding  evidence  of  subse- 
quent fraudulent  conveyances  admissible  when  parts  of  one  transaction. 

—  Proof  of  distinct  facts. 

Cited  in  Darling  v.  Westmoreland,  62  N.  H.  401,  13  A.  R.  66,  holding  evidence 
to  prove  distinct  facta  may  be  of  different  kinds  and  drawn  from  different  sources ; 
First  Nat.  Bank  v.  Wisdom,  HI  Ky.  136,  63  S.  W.  461,  holding  proof  of  other  for- 
geries competent  to  show  accused  had  capacity  to  imitate  signature  of  supposed 
obligor;  Knight  v.  Heath,  23  N.  H.  410,  holding  proof  admissible  that  paper  re- 
lating to  same  subject  as  instrument  sought  to  be  impeached  was  forged;  State 
V.  Johnson,  33  N.  H.  441,  holding  proof  of  fraudulent  nature  of  mortgage  admis- 
sible to  show  goods  mortgaged  were  property  of  mortgagor. 

22  AM.  DEC.  410,  GILMORE  ▼.  WILBUR,  12  PICK.  120. 
Right  to  waive  tort  and  sue  in  assumpsit. 

Cited  in  Child  v.  Wofford,  3  Ala.  564,  holding  action  for  goods  sold  sometimes 
maintainable  although  defendant  obtained  possession  of  goods  tortiously;  Pharr 
V.  Bachelor,  3  Ala.  237,  holding  tort  may  be  waived  and  assumpsit  maintained  by 
party  who  has  paid  money  or  furnished  goods  under  contract  thereafter  rescinded ; 
Upchurch  v.  Norsworthy,  16  Ala.  705,  holding  that  administrator  may  waive  tort, 
and  sue  for  money  received,  one  wrongfully  selling  goods  of  intestate;  Lawson  r. 
Lawson,  16  Gratt.  230,  80  A.  D.  702,  holding  executor  may  maintain  assumpsit 
against  widow  wrongfully  retaining  bank  notes  of  testator;  Mann  v.  United  States, 
32  Ct.  CI.  580;  Smith  v.  Smith,  43  N.  H.  536;  Kidney  v.  Persons,  41  Vt.  386,  98 
A.  D.  595, — holding  owner  of  personal  property  wrongfully  converted  into  money 
may  waive  tort  and  sue  in  assumpsit;  Bethlehem  v.  Perseverance  Fire  Co.  81  Pa. 
445,  3  W.  N.  C.  104,  33  Phila.  Leg.  Int.  304;  Mann  v.  Locke,  11  N.  H.  246,— deny- 
ing right  to  waive  tort  and  maintain  assumpsit  unless  wrongdoer  has  sold  goods 
Uken;  Telford  &  F.  Tump.  Co.  v.  Gerhab,  9  Sadler  (Pa.)  650,  13  Atl.  90,  22 
W.  N.  C.  175,  on  waiver  of  tort  and  recovery  of  value  of  goods  sold  by  tort  feasor. 

Cited  in  reference  notes  in  26  A.  D.  481 ;  49  A.  D.  281 ;  91  A.  D.  432;  18  A.  a  R. 
810;  49  A.  S.  R.  492,^-on  waiver  of  tort  to  sue  in  assumpsit;  50  A.  D.  400,  on 
right  to  waive  tort  and  sue  in  assumpsit. 

Cited  in  notes  in  17  A.  D.  243,  on  waiving  tort;  40  A.  D.  89,  as  to  when  tort 
may  be  waived  and  action  brought  in  contract. 
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Distinguished  in  Centre  Turnp.  Co.  v.  Smith,  12  Vt.  212,  holding  assumpsit  will 
not  lie  to  recover  toll  which  traveler  refused  to  pay  on  unfounded  claim  of  privi- 
lege. 
Parol  license. 

Cited  in  reference  notes  in  25  A.  D.  472,  on  parol  license;  30  A.  D.  72,  on 
creation  and  nature  of  license;  26  A.  D.  741,  on  proof  of  license  by  parol;  27  A. 
D.  681,  on  inoperativeness  of  license  not  acted  on  for  long  period;  28  A.  D.  721, 
on  validity  and  irrevocability  of  parol  license;  62  A.  S.  R.  715,  on  revocability  of 
license  to  cut  timber. 

Cited  in  note  in  54  A.  D.  167,  on  revocability  of  licenses. 
Right  of  entry  to  remoTe  timber. 

Cited  in  Otis  v.  Hadley,  113  Mass.  100,  holding  oral  permission  to  remove  timber 
at  any  time  must  be  acted  upon  within  reasonable  time;  Snyder  v.  East  Bay 
Lumber  Co.  135  Mich.  31,  97  N.  W.  49,  holding  gratuitous  parol  license  to  remove 
timber  must  be  acted  on  within  reasonable  time;  Howe  v.  Batchelder,  49  N.  H. 
204,  holding  on  sale  of  standing  trees  right  to  enter  and  take  them  in  reasonable 
time  incident  of  sale;  Bunch  v.  Elizabeth  City  Lumber  Co.  134  N.  C.  116,  46  S. 
£.  24,  holding  reasonable  limitation  of  time  in  which  to  remove  timber  limitation 
of  whole  grant;  Sanders  v.  Clark,  22  Iowa,  275,  holding  purchaser  of  standing 
timber  to  be  removed  in  given  time  entitled  to  right  of  entry  only  during  time 
specified;  Reed  v.  Merrifield,  10  Met.  155,  holding  under  sale  of  timber  to  be 
removed  within  five  years  right  of  removal  terminates  on  expiration  of  specified 
period. 
Time  for  removing  timber. 

Cited  in  notes  in  55  L.R.A.  524,  on  time  of  determining  size  and  suitability  of 
standing  timber  conveyed;  55  L.R.A.  534,  on  what  is  a  reasonable  time  for  re 
moval  of  standing  timber  and  mode  of  determining  same;  55  L.R.A.  532,  as  to 
when  standing  timber  sold  must  be  removed  where  no  time  is  specified  in  the  con- 
tract of  sale. 
Reasonable  time  as  question  of  law. 

Cited  in  notes  in  17  A.  D.  548;  28  A.  D.  381, — as  to  when  reasonable  time  is  a 
question  of  law;  17  A.  D.  547,  on  application  to  negotiable  instruments  of  rule  as 
to  reasonable  time  being  a  question  of  law. 
Ratification. 

Cited  in  reference  note  in  48  A.  D.  335,  on  right  of  principal  to  either  expressly 
or  impliedly  ratify  contract  by  one  assuming  to  act  as  his  agent. 
Joinder  of  parties. 

Cited  in  Clapp  v.  Pawtucket  Inst,  for  Savings,  15  R.  I.  489,  2  A.  S.  R.  915,  8 
Atl.  697,  holding  tenants  in  common  must  join  in  personal  action ;  Centreville  &  A. 
Turnp.  Co.  v.  Jarrett,  4  Ind.  213,  holding  tenants  in  common  may  join  in  personal 
actions  for  a  trespass  or  nuisance  to  land;  Kinney  v.  Service,  91  Mich.  629,  hold- 
ing cotenants  may  jointly  maintain  trespass  if  one  in  possession  under  claim  of 
right  in  both;  Howard  v.  Chase,  104  Mass.  249,  holding  tenants  in  common  may 
join  in  action  of  tort  for  conversion  of  property;  Densmore  v.  Mathews,  58  Mich. 
616,  26  N.  W.  146,  holding  chattel  mortgagees  in  possession  of  goods  may  maintain 
joint  action  in  trespass  for  wrongful  levy. 

Distinguished  in  White  v.  Brooks,  43  N.  H.  402,  holding  tenant  in  common  may 
maintain  sole  action  in  assumpsit  against  purchaser  of  common  property  from 
CO  tenant. 
Powers  and  rights  of  cotenants. 

Cited  in  Bradley  v.  Boynton,  22  Me.  287,  39  A.  D.  582,  holding  settlement  and 
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release  by  one  tenant  in  common  of  action  of  trover  binds  cotenant  and  transfers 

property;  White  v.  Elwell,  48  Me.  360,  77  A.  D.  231,  holding  one  cutting  hay  on 

shares  and  storing  it  in  barn  of  other  party .  tenant  at  will  until  removal  of 

property. 

Showing  action  barred. 

Cited  in  Currier  v.  Studley,  159  Mass.  17,  33  N.  £.  709  (dissenting  opinion), 
on  right  to  show  that  conversion  complained  of  occurred  more  than  six  years  be- 
fore commencement  of  action. 

22  AM.  DEC.  414,  BOTCH  ▼.  HA  WES,  12  PICK.  136. 
When  trover  maintainable  against  bailee. 

Cited  in  Hall  ▼.  Corcoran,  107  Mass.  261,  9  A.  R.  30,  holding  trover  maintam- 
able  for  driving  horse  beyond  place  agreed  upon  in  illegal  contract  of  hiring; 
Wentworth  v.  McDuffie,  48  N.  H.  402,  holding  trover  maintainable  against  bailee, 
knowingly  and  wilfully  driving  mare  at  such  a  speed  as  to  result  in  her  death; 
Beach  v.  Raritan  &  D.  B.  R.  Co.  37  N.  Y.  467,  sustaining  liability  in  trover  for 
barge  hired  out  for  receiving  purposes,  but  lost  when  being  used  for  transportation 
purposes;  Harvey  v.  Epes,  12  Gratt.  153,  sustaining  liability  in  trover  for  any  loss 
of  property  while  used  for  different  purpose  than  contemplated  in  hiring. 

Cited  in  reference  note  in  42  A.  D.  504,  as  to  when  bailee  is  liable  for  conversion 
by  misuse  of  bailed  property. 

Cited  in  notes  in  12  A.  D.  621,  on  bailee's  liability  for  misuser;  26  LJLA. 
366,  on  liability  of  hirer  for  driving  team  to  place  where  it  was  not  hired  to  go. 
What  constitutes  conversion. 

Cited  in  Fail  v.  McArthur,  31  Ala.  26,  holding  that  employment  of  slave  at  work 
different  from  that  for  which  hired,  may  be  treated  as  conversion  by  the  owner; 
Macon  &  W.  R.  Co.  v.  Holt,  8  Ga.  157,  holding  carrier  taking  on  cars,  slave 
having  general  pass  and  paying  usual  fare,  but  without  owner's  consent  or  knowl- 
edge, guilty  of  conversion;  Bonaparte  v.  Clagett,  78  Md.  87,  27  AtL  619,  holding 
liability  for  conversion  at  factory  not  affected  by  fact  that  owner  of  converted 
goods  was  employed  there  at  the  time,  where  his  employment  ceased  before  falsity 
of  representations  by  which  goods  were  obtained  were  known  to  him;  Daggett 
V.  Davis,  53  Mich.  35,  51  A.  R.  88,  18  N.  W.  548,  holding  that  retention  of  un- 
indorsed certificate  of  capital  stock  may  amount  to  technical  conversion ;  Harring- 
ton V.  Snyder,  3  Barb.  380,  holding  taking  of  companion  into  cutter  by  hirer  does 
not  show  such  misuse  of  horse  as  amounts  to  conversion. 
Waiver  of  conversion. 

Cited  in  Firemen's  Ins.  Co.  v.  Cochran,  27  Ala.  228,  holding  conversion  of  notes 
by  secretary  of  corporation  waived  garnishment  proceeding  against  transferees. 

Distinguished  in  Lucas  v.  Trumbull,  15  Gray,  306,  holding  the  tort  not  neces- 
sarily waived  by  receiving  back  and  sending  bill  for  repairs  to  property  injured 
after  conversion  by  driving  beyond  place  for  which  rig  was  hired. 

When  case  proper  remedy. 

Cited  in  Robinson  v.  Hartridge,  13  Fla.  501,  holding  remedy  for  damage  conse- 
quent upon  breach  of  duty  in  act  of  sale  is  special  action  on  case. 
Liability  of  infant  for  torts. 

Cited  in  Churchill  v.  White,  58  Neb.  22,  76  A.  S.  R.  64,  78  N.  W.  369,  holding 
infancy  no  protection  to  liability  for  injuries  to  rig  not  used  for  journey  for  which 
hired. 
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Election  of  remedlee. 

Cited  in  Columbus  v.  Howard,  6  G^.  213;  Harrison  y.  Harrison,  39  Ala.  489, — 
holding  election  of  remedies  by  distributees  where  estate  was  kept  together  without 
order  of  court,  not  shown  by  chancery  suit  voluntarily  dismissed  before  decree. 

22  AM.  DEC.  415,  SMITH  t.  SANFORD,  12  PICK.  139. 
Book  of  original  entries. 

Cited  in  Jackson  t.  Evans,  8  Mich.  476,  holding  charges  daily  made  in  accorjit 
books  from  temporary  memoranda  original  entries;  Davison  v.  Powell,  16  How. 
Pr.  467,  holding  book  to  which  memoranda  made  on  boards  or  paper  transferred 
book  of  original  entries;  Chicago  Lumbering  Co.  v.  Hewitt,  12  C.  C.  A.  120,  22 
U.  S.  App.  646,  64  Fed.  314,  holding  book  entry  made  at  close  of  day  from  pencil 
memoranda  on  tally  boards  original  entry;  Ladd  v.  Sears,  9  Or.  244,  holding  bank 
books  posted  up  each  day  from  tags  or  checks  containing  memoranda  of  the  day's 
business  admissible  as  books  of  original  entry;  Arnold  v.  Sabin,  1  Cush.  625; 
Sickles  V.  Mather,  20  Wend.  72,  32  A.  D.  521, — holding  book  entries  daily  tran- 
scribed from  slate  admissible;  Miller  v.  Shay,  145  Mass.  162,  1  A.  S.  R.  446,  13 
N.  E.  468,  holding  account  book  of  illiterate  man  containing  straight  marks  show- 
ing number  of  loads  delivered  admissible  as  original  entries. 

Cited  in  reference  notes  in  25  A.  D.  596;  27  A.  D.  279,— on  books  of  account  as. 
evidence. 

Cited  in  notes  in  52  L.E.A.  577,  on  admissibility  in  party's  own  favor  of  entries 
of  accounts  transferred  from  memoranda;  125  A.  S.  R.  845,  on  admissibility  in 
evidence  of  entries  made  in  the  regular  course  of  business  other  than  in  books  of 
account. 

Distinguished  in  Silver  t.  Worcester,  72  Me.  322,  holding  entries  in  diaries  not 
purporting  to  be  daily  or  contemporaneous  account  inadmissible. 

—  Suppletory  oath. 

Cited  in  Murray  v.  Dickens,  149  Ala.  240,  42  So.  1031,  holding  book  entry  made 
by  one  on  information  furnished  by  another  admissible  if  both  testify  to  its  cor- 
rectness; Barker  v.  Haskell,  9  Cush.  218,  holding  book  entry  verified  by  oath  com- 
petent although  originally  entereu  on  slate;  State  v.  Shinbom,  46  N.  H.  497,  88 
A.  D.  224,  holding  book  entries  copied  from  slate  and  verified  by  oaths  of  per- 
sons making  original  memorandum  and  transcribing  it  admissible;  Kent  v.  Gar- 
vin, 1  Gray,  148,  holding  suppletory  oath  of  person  making  original  memorandiun 
copied  into  account  book  by  another  necessary;  Harwood  v.  Mulry,  8  Gray,  250, 
holding  book  entry  admissible  when  supplemented  by  testimony  of  persons  making 
charge  and  delivering  goods;  Littlefield  v.  Rice,  10  Met.  287,  holding  wife  making 
entries  in  book  of  husband  may  testify  to  their  correctness;  Towle  v.  Blake,  38 
Me.  95,  holding  book  entry  with  suppletory  oath  inadmissible  to  prove  services 
in  building  fence  and  its  price;  Jackson  v.  Evans,  8  Mich.  476,  holding  testimony 
of  servant  making  original  memoranda  or  delivering  goods  should  be  required. 

22  AM.  DEC.  416,  HEDGE  Y.  DREW,  12  PICK.  141. 
liory  of  execution  or  attachment. 

Cited  in  Morrison  v.  Blodgett,  8  N.  H.  238,  29  A.  D.  653,  holding  receiptor  of 
attached  property  cannot  show  no  goods  were  in  fact  seized. 

—  Sufficiency  of  description  of  property  levied  on. 

Cited  in  Randolph  v.  Carlton,  8  Ala.  606,  holding  return  to  execution  need  not 
describe  with  particularity  land  levied  upon;   McConihe  v.  Sawyer,   12  N.  H. 
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396,  holding  description  of  land  levied  upon  sufficient  if  it  precludes  doubt  as  to 
its  location ;  Colbum  v.  Pomeroy,  44  N.  H.  19,  holding  description  of  land  levied 
on  sufficient  when  properly  described  on  three  sides  and  alternative  boundaries 
given  for  fourth  side. 
Validity,  sufficiency,  and  effect  of  delivery  of  instrument. 

Cited  in  Parker  v.  Hill,  8  Met.  447,  holding  validity  of  delivery  of  deed  not  af- 
fected by  fact  that  it  was  after  registration;  Howe  v.  Ould,  28  Gratt.  1,  holding 
sufficiency  of  delivery  of  negotiable  paper  dependent  on  circumstances  of  particu- 
lar case;  Jacobus  V.  Mutual  Ben.  L.  Ins.  Co.  27  N.  J.  Eq.  604,  holding  recorded 
mortgage  ineffectual  until  delivery;  Robbins  v.  Rascoe,  120  N.  C.  79,  58  A.  S.  R. 
774,  38  L.R.A.  238,  26  S.  E.  807,  holding  delivery  of  deed  for  registry  irrevocable 
delivery  to  grantee ;  Dresel  v.  Jordan,  104  Mass.  407,  holding  deed  not  invalidated 
by  discrepancy  between  date  and  time  of  acknowledgment  since  delivery  is  true 
date. 

Cited  in  reference  note  in  29  A.  D.  66,  on  validity  of  executing  and  recording 
of  deed  as  against  attachment  by  creditor  of  grantor  before  its  delivery. 

Cited  in  note  in  64  L.R.A.  905,  907,  on  rights  of  third  persons  in  case  of  deliv- 
ery to  person  other  than  the  grantee. 

—  Proof  of  delivery. 

Cited  in  Snow  v.  Orleans,  126  Mass.  453,  presuming  delivery  of  recorded  deed 
although  left  with  grantor  where  condition  in  deed  complied  with;  Hammond  v. 
Hunt,  4  Bann.  ft  Ard.  HI,  Fed.  Cas.  No.  6,003,  holding  slight  evidence  suf- 
ficient to  show  delivery  of  license  to  licensee  under  patent;  Molineux  v.  Cobum.  6 
Gray,  124,  holding  possession  by  mortgagee  of  recorded  mortgage  proof  of  de- 
livery; Powers  V.  Russell,  13  Pick.  69,  holding  delivery  not  shown  where  grantot 
took  deed  to  registry  and  on  its  return  retained  it. 

—  Delivery  for  use  of  another. 

Cited  in  Cooper  v.  Jackson,  4  Wis.  537,  holding  delivery  of  deed  to  registrar, 
good  delivery  when  assented  to  by  grantee;  Shaw  v.  Hayward,  7  Cush.  170, 
holding  delivery  of  deed  for  record  at  request  of  grantee  good  delivery  to  latter; 
Kellogg  V.  Miller,  2  McCrary,  395,  13  Fed.  198,  holding  delivery  of  mortgage  to 
recorder  for  record  sufficient  delivery  to  mortgagee;  Marsh  v.  Austin,  1  Allen, 
235,  holding  delivery  of  deed  to  agent  for  grantee  effectual ;  Cowell  v.  Daggett,  97 
Mass.  434,  holding  grantor^s  delivery  of  deed  for  registry  sufficient  delivery  from 
time  of  grantee's  subsequent  assent  thereto;  Richardson  v.  Lincoln,  5  Met.  201, 
holding  leaving  note  with  attorney  for  use  of  person  who  brings  suit  thereon  suf 
ficient  delivery. 

—  Acceptance. 

Cited  in  Creeden  v.  Mahoney,  193  Mass.  402,  79  N.  E.  776,  holding  acts  of 
grantee  showing  acceptance  of  deed  sufficient  to  pass  title;  Oxnard  v.  Blake,  45 
Me.  602,  holding  acceptance  by  mortgagee  of  chattel  mortgage  executed  and  re- 
corded without  his  knowledge  equivalent  to  delivery. 

Cited  in  note  in  1  A.  D.  61,  on  presumption  of  acceptance  of  provision  for  ones 
benefit. 

Distinguished  in  Hulick  v.  Scovil,  9  111.  159,  holding  proof  of  acceptance  subse- 
quent to  delivery  insufficient  to  validate  deed. 

—  Intervening  levy  of  attachment  or  execution. 

Cited  in  Herring  v.  Richards,  1  McCrary,  570,  3  Fed.  439,  holding  title  of 
grantee  accepting  deed  relates  back  to  date  of  conveyance  unless  defeated  by 
intervening  levy  of  attachment  or  execution ;  Fischer  Leaf  Co.  v.  Whipple,  51  Mo. 
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App.  181,  fUstaiBing  chattel  mortgage  filed  by  mortgagor  and  accepted  by  mort- 
gagee as  against  subsequent  attachment. 

Distinguished  in  Welch  v.  Sackett,  12  Wis.  244,  upholding  attachment  inter- 
vening between  filing  of  chattel  mortgage  and  its  acceptance  by  mortgagee;  Day 
V.  Griffith,  15  Iowa,  104,  upholding  attachment  intervening  between  delivery  of 
bill  of  sale  for  record  and  acceptance  by  grantee;  Samson  v.  Thornton,  3  Met. 
275,  37  A.  D.  135,  upholding  attachment  as  against  grantee  under  registered  deed 
not  accepted  until  after  levy;  Hibberd  v.  Smith,  67  Cal.  547,  56  A.  R.  726,  4  Pac. 
473,  upholding  lien  of  judgment  against  prior  grantee  subsequently  accepting  con- 
veyance; Goodsell  V.  Stinson,  7  Blackf.  437,  holding  judgment  recovered  after 
mortgage  recorded  but  before  mortgagee  assented  thereto  entitled  to  priority. 

22  AM.  DEC.  418,  BRADLET  T.  HEATH,  12  PICK.  168. 

Privileged  conunnntcations  —  In  discharge  of  duty  or  to  protect  interest. 

Cited  in  Moore  v.  Butler,  48  N.  H.  161,  holding  words  spoken  in  good  faith  in 
the  performance  of  duty  privileged;  Sheckell  v.  Jackson,  10  Cush.  25,  holding 
libelous  publication  honestly  made  in  performance  of  duty  justifiable;  Missouri 
P.  R,  Co.  V.  Richmond,  73  Tex.  568,  16  A.  S.  R.  794,  4  L.R.A.  280,  11  S.  W.  555, 
holding  publication  of  false  statement  made  in  discharge  of  duty  not  actionable; 
Kinyon  v.  Palmer,  18  Iowa,  377,  upholding  freedom  of  press  to  expose  disloyalty 
to  government;  Rude  v.  Nass,  79  Wis.  321,  24  A.  S.  R.  717,  48  N.  W.  555,  holding 
defamatory  communication  conditionally  privileged  if  made  in  good  faith  in  per- 
formance of  duty  or  to  one  having  an  interest  in  facts ;  Noonan  v.  Orton,  32  Wis. 
106,  holding  communications  made  in  good  faith  to  person  having  an  interest  in 
them  conditionally  privileged ;  Knowles  v.  Peck,  42  Conn.  386,  19  A.  R.  542,  hold- 
ing communication  to  patentees  as  to  intent  of  person  having  patented  material 
in  his  possession  privileged;  Erber  v.  Dun,  12  Fed.  526,  holding  verbal  communi- 
cations made  by  mercantile  agency  to  interested  persons  as  to  financial  standing 
privileged;  Schulze  v.  Jalonick,  18  Tex.  Civ.  App.  296,  44  S.  W.  580,  holding  com- 
munication made  in  good  faith  to  protect  interest  of  party  making  it  privileged. 

Cited  in  reference  notes  in  62  A.  S.  R.  677,  as  to  what  communications  are 
privileged;  32  A.  S.  R.  87,  as  to  when  slanderous  words  are  privileged. 

Cited  in  notes  in  27  A.  D.  158;  33  A.  D.  541,— on  privileged  communications. 
^liawfnl  occasion  generally. 

Cited  in  Stete  v.  Bumham,  9  N.  H.  34,  31  A.  D.  217,  holding  color  of  lawful 
occasion  insufficient  to  justify  defamatory  statement;  Smith  v.  Higgins,  16  Gray, 
251,  holding  pertinent  statement  by  voter  at  town  meeting  privileged;  Wright  v. 
Lothrop,  149  Mass.  385,  21  N.  E.  963,  holding  pertinent  answers  of  witness 
examined  before  legislative  committee  privileged;  McGaw  v.  Hamilton,  184  Pa. 
108,  63  A.  S.  R.  786,  39  Atl.  4,  28  Pittsb.  L.  J.  N.  S.  263,  holding  irrelevant  charge 
of  perjury  not  privileged  although  made  in  debate  by  member  of  borough  coun- 
cil; Howland  v.  Flood,  160  Mass.  509,  36  N.  E.  482,  holding  statements  in  report 
of  investigating  committee  appointed  by  town  privileged;  Kleizer  v.  Symmes,  40 
Ind.  562,  holding  words  spoken  by  pastor  in  regular  course  of  church  discipline 
prima  facie  justifiable;  Decker  v.  Gaylord,  85  Hun,  584,  holding  communication 
made  in  good  faith  to  school  commissioner  as  to  character  of  teacher  privileged : 
Mayo  V.  Sample,  18  Iowa,  306,  holding  charge  of  crime  by  officer  attempting  to  dis 
cover  offender  not  slanderous  in  absence  of  malice;  Robinson  v.  Van  Auken,  190 
Mass.  161,  76  N.  E.  601,  holding  charge  of  larceny  made  in  good  faith  in  presence 
of  police  offioer  privileged. 
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Cited  in  notes  in  104  A.  S.  R.  121,  on  application  of  doctrine  of  privilege  to 
statements  by  members  of  legislative  and  executive  departments;  16  A.  D.  232, 
on  privileged  nature  of  communication  addressed  to  body  or  individual  to  procure 
redress;  9  E.  R.  C.  80,  on  communication  made  in  discharge  of  public  or  private 
duty  as  privileged. 

—  In  Judicial  proceeding. 

Cited  in  Aylesworth  v.  St.  John,  25  Hun,  156,  holding  allied  libel  privileged 
if  made  in  good  faith  in  judicial  proceeding  in  which  it  was  pertinent  and  ma- 
terial ;  Lewis  v.  Black,  27  Miss.  425,  holding  relevant  statement  of  party  on  trial 
of  action  privileged  in  absence  of  malice;  Jennings  v.  Paine,  4  Wis.  358,  holding 
accusation  of  perjury  made  by  attorney  against  witness  in  course  of  a  legal  pro- 
ceeding privileged ;  Hoar  v.  Wood,  3  Met.  193,  holding  words  spoken  by  witness  at 
trial  and  relevant  to  issues  privileged;  Sands  v.  Robinson,  12  Smedes  ft  M.  704, 
51  A.  D.  132,  holding  testimony  by  justice  of  the  peace  before  grand  jury  as  to 
rumors  heard  by  him  privileged. 

Cited  in  reference  notes  in  23  A.  S.  R.  76,  on  prima  facie  privilege  of  words 
spoken  in  course  of  judicial  proceedings;  81  A.  D.  56,  on  counsel's  liability  for 
words  spoken  in  judicial  proceeding,  if  not  pertinent  to  case. 

Cited  in  note  in  3  L.R.A.  418,  on  rule  that  privilege  in  judicial  proceedings 
extends  to  both  attorney  and  client. 
Malice  and  probable  cause. 

Cited  in  Henry  v.  Moberly,  6  Ind.  App,  490,  33  N.  E.  981,  holding  onus  pro- 
bandi  to  establish  malice  on  plaintiff  where  libelous  communication  prima  facie 
privileged;  Denver  Public  Warehouse  Co.  v.  HoUoway,  34  Colo.  432,  114  A.  S.  R. 
171,  3  L.R.A.(N.S.)  696,  83  Pac.  131,  7  A.  ft  E.  Ann.  Cas.  840,  holding  burden  on 
plaintiff  to  show  absence  of  good  faith  and  probable  cause  where  libel  complained 
of  written  on  privileged  occasion;  Landis  v.  Campbell,  79  Mo.  433,  49  A.  R.  239, 
holding  burden  of  proving  express  malice  upon  plaintiff  where  communication 
privileged;  Vial  v.  Larson,  132  Iowa,  208,  109  N.  W.  1007,  holding  burden  of 
proof  to  show  malice  upon  plaintiff  where  slanderous  communication  privileged. 

—  Burden  of  proving. 

Cited  in  Jamigan  v.  Fleming,  43  Miss.  710,  5  A.  R.  514,  holding  in  action  for 
slander  express  malice  need  not  be  shown  unless  communication  privileged; 
Laing  v.  Nelson,  40  Neb.  252,  58  N.  W.  846,  holding  proof  of  falsity  of  charge 
tends  to  show  malice;  Cranfill  v.  Hayden,  22  Tex.  Civ.  App.  656,  holding  grounds 
of  good  faith  and  belief  may  be  shown  in  support  of  defense  of  privileged  communi- 
cation; State  V.  Burnham,  9  N.  H.  34,  31  A.  D.  217,  holding  false  publication  justi- 
fiable only  if  made  from  good  motives  with  probable  cause;  Briggs  v.  Garrett,  HI 
Pa.  404,  56  A.  R.  274,  2  Atl.  513,  17  W.  N.  C.  129,  43  Phila.  Leg.  Int  199,  holding 
that  libel  was  malicious  immaterial  if  probable  cause  exists. 

Cited  in  reference  note  in  25  A.  S.  R.  581,  as  to  when  malice  must  be  proved  in 
slander. 

Cited  in  note  in  3  L.RJ^.(N.S.)  697,  on  burden  of  showing  good  faith  and  prob- 
able cause  for  alleged  privileged  communications. 

Distinguished  in  Watson  v.  Moore,  2  Cush.  133,  holding  proof  of  suspicious  cir- 
cumstances inadmissible  to  rebut  malice  in  action  for  slander. 
\lliat  must  be  pleaded  in  libel  or  slander. 

Cited  in  State  v.  Burnham,  9  N.  H.  34,  31  A.  D.  217,  holding  that  publication 
was  upon  lawful  occasion  matter  in  excuse  admissible  under  general  issue;  John- 
son V.  Brown,  13  W.  Va.  71,  holding  that  alleged  libelous  matter  was  published  in 
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due  course  of  legal  procedure  may  be  shown  under  general  issue;  Barrows  y. 
Carpenter,  1  Cliff.  204,  Fed.  Cas.  No.  1,068,  holding  defense  of  exigency  or  inter- 
est warranting  publication  admissible  under  general  issue;  Edwards  t.  Chandler, 
14  Mich.  471,  90  A.  D.  249,  holding  proof  of  truth  of  privileged  communication 
admissible  under  general  issue;  Atwater  v.  Morning  News  Co.  67  Conn.  504,  34 
Atl.  865,  holding  proof  of  truth  of  libelous  words  inadmissible  unless  pleaded  in 
justification. 

AegraTatton  or  mitigation  of  damages. 

Cited  in  Denslow  y.  Van  Horn,  16  Iowa,  476,  holding  mere  failure  to  proye  de- 
fense of  bad  character  set  up  in  good  faith  in  action  for  breach  of  marriage 
promise  does  not  tend  to  aggravate  damages. 
« In  action  for  slander. 

Limited  in  Pallet  y.  Sargent,  36  N.  H.  496,  holding  plaintiff's  admissions 
of  criminal  acts  not  receivable  in  mitigation  of  damages  in  action  for  slander; 
Knight  y.  Foster,  39  N.  H.  576,  holding  suspicious  conduct  of  plaintiff  not 
admissible  in  mitigation  of  damages  in  action  for  slander. 

22  AM.  DBO.  421,  BAKBR  v.  BOSTON,  12  PICK.  188. 
Powers  of  city  council. 

Cited  in  Richmond  y.  McGirr,  78  Ind.  192,  denying  right  of  court  to  control  dis- 
cretion conferred  by  legislature  on  conmion  council  to  buy  land  and  construct 
public  buildings;  Wilkes-Barre  v.  Troxell,  5  Luzerne  Leg.  Reg.  133,  sustaining 
right  of  city  coimcil  to  determine  what  streets  shall  be  opened  and  widened. 

Cited  in  reference  note  in  20  A.  S.  R.  939,  on  legislative  powers  of  mayor  and 
aldermen. 

Risht  to  abate  nuisance. 

Cited  in  Beebe  y.  State,  6  Ind.  501,  63  A.  D.  391  (dissenting  opinion),  on 
right  of  person  injured  by  nuisance  to  abate  it. 

Cited  in  reference  notes  in  26  A.  D.  102,  on  remedies  for  public  nuisances;  24 
A.  D.  161,  on  private  right  of  action  for  public  nuisance;  49  A.  D.  586,  on  right  of 
private  action  by  one  specially  injured  by  public  nuisance. 

Cited  in  notes  in  6  L.R.A.  763,  on  abatement  of  public  nuisances;  31  A.  D.  132, 
on  private  action  for  public  nuisance ;  57  A.  S.  R.  697,  on  private  action  for  dam- 
ages for  obstruction  of  navigable  waters;  4  L.R.A.  212,  on  necessity  to  recovery, 
of  plaintiff's  showing  special  injury  from  public  nuisance;  59  L.R.A.  47,  on  extent 
of  sovereign's  right  as  against  subjects  to  obstruct  or  destroy  nayigation. 
« Right  of  town  or  municipality. 

Cited  in  Phoenix  y.  Emigration  Comrs.  1  Abb.  Pr.  466,  holding  common  council 
may  abate  nuisance  injurious  to  public  health;  Montezuma  v.  Minor,  73  Ga.  484, 
sustaining  right  of  town  council  to  abate  millpond  endangering  public  health; 
Weston  v.  Ralston,  48  W.  Va.  170,  36  S.  E.  446,  sustaining  right  of  town  to  re- 
move obstruction  from  highway  in  a  summary  way;  Clark  y.  Holt,  18  Ark.  267, 
upholding  right  of  municipality  to  pull  down  house  constituting  nuisance;  McKib- 
bon  v.  Ft.  Smith,  35  Ark.  352,  sustaining  right  of  town  council  to  remove  wooden 
building  erected  within  fire  limits;  Kennedy  y.  Phelps,  10  La.  Ann.  227,  upholding 
right  of  municipality  to  bate  hide-curing  establishment  as  menace  to  public 
health. 

Cited  in  reference  notes  in  40  A.  S.  R.  778,  on  municipality's  power  to  abate 
nuisance;  30  A.  D.  572,  on  power  of  municipal  corporations  to  abate  nuisances  and 
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to  declare  what  is  a  nuisance;  24  A.  D.  197,  on  power  of  municipal  eorporatioM 
to  abate  nuisances  and  to  declare  what  is  a  nuisance. 

Cited  in  notes  in  36  L.R.A.  609,  on  method  of  abatement  of  nuisances  hj 
municipalities ;  40  A.  D.  344,  on  power  of  municipal  corporations  to  prohibit  and 
prevent  nuisances;  36  L.R^  601,  on  extent  of  municip^  power  to  prevent  or 
abate  nuisances;  27  A.  D.  98,  on  power  of  municipal  corporations  to  remon 
nuisances  and  to  determine  what  is  a  nuisance ;  38  Jj.HJl.  169,  on  municipal  pown 
over  use  of  buildings  to  prevent  nuisance;  38  L.R.A.  643,  on  municipal  power  over 
nuisances  relating  to  trade  or  business;  38  hJRjL.  325,  on  municipal  power  over 
nuisances  relating  to  water  and  water  courses;  59  L.RJL  78,  on  powers  and 
liabilities  of  municipality  as  to  obstruction  or  destruction  of  rights  of  navigation. 
Distinguished  in  Clark  v.  Syracuse,  13  Barb.  32,  restraining  city  from  abating 
dam  as  nuisance  endangering  health;  Babcock  v.  Buffalo,  1  Sheldon,  317,  denying 
right  of  city  to  fill  up  canal  as  menace  to  public  health  thereby  depriving  abutting 
owners  of  property  rights. 
—  Of  health  officer. 

Distinguished  in  Smith  v.  Baker,  3  Pa.  Dist.  R.  626,  14  Pa.  Co.  Ct.  65,  denying 
right  of  health  officer  to  dig  cesspool  on  private  property  to  prevent  drainage  of 
waste  water  into  street. 
Validity  of  police  regulations. 

Cited  in  Chicago  v.  Gunning  System,  214  III.  628,  70  L.R.A.  230,  73  N.  £.  1035, 
2  A.  ft  E.  Ann.  Cas.  892,  sustaining  ordinance  forbidding  erection  of  billboards  on 
private  property;  SUte  v.  Theriault,  70  Vt.  617,  67  A.  S.  R.  695,  43  LJtJL 
290,  41  Atl.  1030,  holding  statute  prohibiting  riparian  owner  from  fishing  in 
brook  stocked  with  fish  by  state  valid  exercise  of  police  power;  People  ex  reL 
Wood  V.  Draper,  25  Barb.  344,  upholding  act  providing  for  establishment  and 
government  of  metropolitan  police  district;  Galena  &  C.  Union  R.  Co.  v.  Loomis, 
13  III.  548,  56  A.  D.  471,  holding  general  police  laws  of  state  binding  on  railroad 
corporation;  Richmond,  F.  k  P.  R.  Co.  v.  Richmond,  26  Gratt.  83,  holding  rail- 
road corporation  subject  to  valid  exercise  of  police  power;  Chicago,  B.  &  Q.  R. 
Co.  V.  State,  47  Neb.  549,  53  A.  S.  R.  557,  41  L.ILA.  481,  66  N.  W.  624,  holding 
ordinance  requiring  railroad  company  to  construct  or  repair  viaducts  at  street 
crossings  valid  exercise  of  police  power. 

Cited  in  reference  notes  in  28  A.  D.  191,  on  police  powers  of  municipal  corpo- 
rations; 90  A.  D.  283,  as  to  valid  exercise  of  police  power  by  municipal  corpora- 
tions. 

Distinguished  in  State,  Jersey  Co.,  Prosecutor,  v.  Jersey  City,  34  N.  J.  L.  31, 
holding  resolution  of   common  council  directing  removal   of  obstructions   from 
private  wharves  invalid  where  public  easement  disputed. 
—  As  to  wooden  buildings  within  fire  limits. 

Cited  in  Wadleigh  v.  Giknan,  12  Me.  403,  28  A.  D.  188;  Baumgartner  v. 
Hasty,  100  Ind.  575,  50  A.  R.  830, — sustaining  ordinance  prohibiting  erection  of 
wooden  building  within  fire  limits;  King  v.  Davenport,  98  111.  305,  38  A.  R. 
89,  sustaining  ordinance  forbidding  placing  of  wooden  roof  on  building  within 
fire  limits. 

Cited  in  note  in  13  L.R.A.  481,  on  municipal  control  over  erection  of  wooden 
buildings. 
—Health  regulations. 

Cited  in  Watertown  v.  Mayo,  109  Mass.  315,  12  A.  R.  694,  holding  statute  for- 
bidding maintenance  of  slaughterhouse  within  town  or  city  valid  exercise  of  poHee 
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power;  Health  Department  v.  Trinity  Church,  146  N.  Y.  32,  46  A.  S.  R.  679,  27 
L.R^.  710,  39  N.  E.  833,  sustaining  statute  requiring  water  to  be  furnished  on 
each  floor  of  every  tenement  house;  Green  v.  Savannah,  6  Ga.  1,  sustaining  as 
police  regulation,  ordinance  forbidding  cultivation  of  rice  within  city  limits; 
Agnew  V.  Washington,  7  Pa.  Co.  Ct.  180,  sustaining  ordinance  prohibiting  drilling 
of  oil  or  gas  wells  within  limits  of  borough ;  Hengehold  v.  Covington,  108  Ky.  762, 
37  S.  W.  496,  upholding  ordinance  providing  for  removal  of  smallpox  patients  to 
pesthouse;  Train  v.  Boston  Disinfecting  Co.  144  Mass.  623,  69  A.  R.  113,  11  N.  E. 
929,  upholding  regulation  of  board  of  health  requiring  disinfection  of  imported 
rags;  Sohier  v.  Trinity  Church,  109  Mass.  1,  upholding  power  of  legislature  to 
pass  laws  r^arding  removal  of  tombs  and  disposal  of  remains  of  dead;  Salem  v. 
Eastern  R.  Co.  98  Mass.  431,  96  A.  D.  660,  holding  notice  not  required  previous  to 
order  of  board  of  health  to  remove  nuisance;  Harrington  v.  Providence,  20  R. 
I.  233,  38  L.R.A.  306,  38  Atl.  1,  holding  ordinance  forbidding  privy  vaults  and  re- 
quiring drainage  into  sewer  constitutional  although  not  providing  for  notice  or 
hearing;  Miller  v.  Horton,  152  Mass.  640,  23  A.  S.  R.  850,  10  L.R.A.  116,  26  N.  E. 
100  (dissenting  opinion),  on  constitutionality  of  act  providing  for  killing  of  horse 
affected  with  glanders. 

Cited  in  note  in  80  A.  S.  R.  213,  on  powers  which  may  be  delegated  to  boards 
of  health. 

Interference  with  or  appropratlon  of  private  property. 

Cited  in  Salem  v.  Eastern  R.  Co.  98  Mass.  431,  96  A.  D.  650,  holding  that 
board  of  health  in  removing  nuisance  may  resort  to  measures  injuriously  affecting 
other  lands;  State  v.  Morris,  77  N.  C.  612,  holding  charter  of  lottery  company 
revocable  by  legislative  act;  Moore  v.  State,  48  Miss.  147,  12  A.  R.  367,  holding 
lottery  charter  for  term  of  years  may  be  abrogated  by  constitutional  provision; 
Lowell  V.  Boston,  111  Mass.  464,  16  A.  R.  39,  denying  right  of  legislature  to 
impose  tax  for  private  benefit;  Richmond,  F.  &  P.  R.  Co.  v.  Richmond,  26  Gratt. 
83,  holding  prohibition  of  noxious  use  of  property  not  an  appropriation  to  a 
public  use. 

Cited  in  reference  notes  in  23  A.  D.  632,  on  right  to  take  private  property  for 
public  purposes;  32  A.  S.  R.  270,  on  power  of  municipal  corporation  to  appropriate 
property  without  compensation;  76  A.  S.  R.  154,  on  compensation  for  private 
property  used  under  police  power;  26  A.  D.  644,  on  duty  of  legislature  to  provide 
for  compensation  to  owners  of  property  appropriated  to  public  use. 

Cited  in  note  in  19  L.R.A.  198,  on  right  to  compensation  for  property  destroyed 
in  abating  public  nuisance. 
Nature  of  license. 

Cited  in  reference  note  in  30  A.  D.  72,  on  creation  and  nature  of  license. 
Prescriptive  right. 

Cited  in  Stillman  v.  White  Rock  Mfg.  Co.  3  Woodb.  ft  M.  639,  Fed.  Cas.  No. 
13,446,  holding  possession  to  be  adverse  must  be  consistent  with  idea  of  deed  or 
raise  presumption  of  one. 

Cited  in  note  in  53  L.R.A.  896,  on  prescriptive  right  to  pollution  of  streams, 
etc. 
liiabiUty  of  corporation  on  contract  or  in  tort. 

Cited  in  Ohio  Life  Ins.  ft  T.  Co.  v.  Merchants*  Ins.  ft  T.  Co.  11  Humpli.  1,  63 
A.  D.  742,  holding  corporation  whether  municipal  or  private  liable  for  contracts 
or  torts  of  its  agent  connected  with  business  of  agency. 
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*- Municipal  corporations. 

Cited  in  Thayer  v.  Boston,  19  Pick.  511,  31  A.  D.  157,  holding  action  sounding 
in  tort  may  be  maintained  against  municipal  corporation ;  McGraw  y.  Marion,  9S 
Ky.  673,  47  L.R.A.  593,  34  S.  W.  18,  holding  municipality  liable  to  person  injured 
by  enforcement  of  void  and  unconstitutional  ordinance;  Oklahoma  City  y.  Hill 
Bros.  6  Okla.  114,  60  Pac.  242,  holding  city  liable  for  forcibly  entering  upon 
property  and  breaking  up  occupant's  business;  Commercial  Electric  Light  &  P. 
Co.  v.  Tacoma,  20  Wash.  288,  72  A.  S.  R.  103,  55  Pac.  219,  holding  city  liable  for 
unlawful  removal  of  electric  light  wires  by  order  of  mayor;  Haskell  v.  New  Bed- 
ford, 108  Mass.  208,  restraining  city  from  discharging  sewage  into  private  dock; 
Merrifleld  v.  Worcester,  110  Mass.  216,  14  A.  R.  592,  holding  city  constructing 
sewers  in  proper  manner  not  liable  for  pollution  of  stream  in  absence  of  negligence 
in  care  and  management;  Cavanagh  v.  Boston,  139  Mass.  426,  52  A.  R.  716,  1 
N.  E.  834,  holding  city  not  liable  in  damages  for  illegal  construction  of  dam  by 
board  of  health. 

Cited  in  notes  in  15  A.  S.  R.  849,  on  liability  of  municipal  corporation  for  main- 
taining a  nuisance;  2  L.RJL  713,  on  liability  of  city  for  damage  from  falling 
wall. 

—  Gountles. 

Cited  in  Anne  Arundel  County  v.  Duckett,  20  Md.  468,  83  A.  D.  557,  holding 
county  liable  for  value  of  horse  killed  while  being  driven  on  road  out  of  repair; 
Cobum  V.  San  Mateo  County,  75  Fed.  520,  holding  county  liable  for  wrongful  acts 
of  officer  tearing  down  fence  and  forcibly  keeping  road  open. 

92  AM.  DEC.  425,  HiSLEY  ▼.  NICHOLS,  12  PICK.  270. 
Force  or  deceit  a«  affecting  levy. 

Cited  in  Curtis  v.  Hubbard,  4  Hill,  437,  40  A.  D.  292,  holding  seizure  of  goods 
illegal  where  sheriff  opened  latched  door  to  make  levy;  People  v.  Hubbard,  24 
Wend.  369,  35  A.  D.  628,  sustaining  right  to  resist  sheriff  opening  outer  door  to 
make  levy;  Hillman  v.  Edwards,  28  Tex.  Civ.  App.  308,  66  S.  W.  788,  denying 
right  of  officer  to  forcibly  enter  dwelling  to  take  property  under  order  of  sale; 
Williams  v.  Steenrod,  11  Pa.  Dist.  R.  22,  denying  validity  of  levy  on  pr<^>erty 
which  defendant  was  induced  by  deceit  to  bring  into  the  state. 

Cited  in  reference  notes  in  93  A.  D.  466,  on  validity  of  levy  effected  by  unlaw- 
ful or  fraudulent  means;  99  A.  D.  556,  on  breaking  open  doors  to  execute  writs; 
25  A.  D.  566,  on  breaking  open  doors  or  windows  of  dwelling  to  make  levy. 

Cited  in  notes  in  95  A.  S.  R.  128,  on  liability  of  sheriffs,  constables,  and  mar- 
shals for  use  of  force;  11  E.  R.  Co.  643,  645,  on  right  of  sheriff  to  break  into  a 
house  to  execute  process;  61  A.  D.  155,  on  breaking  open  doors  to  effect  arrest  in 
execution  of  civil  process. 

—  Replevin. 

Cited  in  Kelley  v.  Schuyler,  20  R.  I.  432,  78  A.  S.  R.  887,  44  L.RJ^.  436,  39  AtL 
893,  holding  officer  guilty  of  trespass  in  breaking  into  dwelling  to  serve  writ  of 
replevin. 

Distinguished  in  Wurmser  v.  Stone,  1  Kan.  App.  131,  40  Pac  993,  holding  that 
under  statute  officer  armed  with  replevin  writ,  authorized  to  break  into  dwelling 
under  certain  circumstances;  Howe  v.  Oyer,  50  Hun,  559,  upholding  right  of 
constable  to  break  into  dwelling  to  replevy  goods,  in  absence  of  occupant  and  after 
rapping  and  calling  for  him. 
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^Attachmeiit. 

Cited  in  Swain  y.  Mimer,  8  Gray,  182,  69  A.  D.  244,  holding  officer  liable  for 
breaking  open  door  of  room  in  tenement  house  against  wish  of  owner,  to  attach 
property  of  third  person  therein;  Mack  v.  Parks,  8  Gray,  517,  69  A.  D.  267,  hold- 
ing attachment  of  watch  invalid  where  officer  obtained  possession  by  wrongfully 
severing  silk  guard  by  which  watch  was  annexed  to  debtor's  person;  Bailey  v. 
Wright/ 39  Mich.  96,  holding  void,  attachment  of  piano,  made  by  breaking  into 
dwelling  house;  Pitkin  v.  Burnham,  62  Neb.  385,  89  A.  S.  R.  763,  55  L.R.A.  280, 
87  N.  W.  160,  holding  void,  forcible  attachment' of  property  by  sheriff  while  goods 
were  in  hands  of  constable  who  had  seized  them  on  voidable  judgment. 
Effect  of  fraud  or  deceit  on  privilege  of  witness. 

Cited  in  note  in  25  L.R.A.  733,  on  effect  of  fraud  and  deceit  on  privilege  of  non- 
resident witnesses  from  suit. 
Validity  of  attachment  where  Jurisdiction  obtained  by  fraud. 

Cited  in  Ambrose  v.  Barrett,  121  Cal.  297,  54  Pac.  264  (dissenting  opinion), 
on  effect  of  fraud  in  obtaining  jurisdiction  of  property  attached;  Pomroy  v. 
Parmlee,  9  Iowa,  140,  74  A.  D.  328,  holding  attachment  void  where  debtor  had 
been  by  fraud  and  violence  made  to  bring  property  into  and  expose  it  in  county 
where  leviable;  Gilbert  v.  Hollinger,  14  La.  Ann.  445,  holding  void,  attachment  ob- 
tained by  first  bringing  property  within  state  jurisdiction  by  false  allegation  of 
citizenship  in  Federal  court;  Deyo  v.  Jennison,  10  Allen,  410,  holding  attachment 
void,  where  debtor  had  been  fraudulently  induced  by  creditor  to  bring  property 
into  state  where  such  property  was  attachable;  Chubbuck  v.  Cleveland,  37  Minn. 
466,  5  A.  S.  R.  864,  35  N.  W.  362,  holding  attachment  void,  where  jurisdiction  ob- 
tained by  fraudulent  representations  to  third  person  communicated  to  debtor. 
Attachment  of  property  In  custody  of  the  law. 

Cited  in  Ex  parte  Hum,  92  Ala.  102,  25  A.  S.  R.  23,  13  L.R.A.  120,  9  So.  515, 
holding  officer  gamishable  for  money  in  his  hands  lawfully  taken  from  prisoner; 
Dahms  v.  Sears,  13  Or.  47,  11  Pac.  891;  Holker  v.  Hennessey,  141  Mo.  527,  64 
A.  S.  R.  524,  39  L.R.A.  165,  42  S.  W.  1090,— holding  sheriff  not  subject  to  garnish- 
ment on  account  of  money  taken  from  prisoners  before  conviction;  Closson  v. 
Morrison,  47  N.  H.  482,  93  A.  D.  459,  holding  question  for  jury  whether  search 
after  arrest  not  made  in  good  faith  or  for  purpose  of  getting  property  of  prisoner 
away  from  his  person  so  that  it  could  be  attached. 

Cited  in  note  in  12  L.R.A.  509,  on  attachability  of  property  in  the  custody  oi 
the  law. 
Successive  or  subsequent  attachments. 

Cited  in  McNally  v.  Wilkinson,  20  R.  I.  315,  38  Atl.  1053,  holding  successive 
attachments  in  order  to  secure  sufficient  amount  in  hands  of  garnishee  to  pay 
claim  in  full,  abuse  of  process. 

Distinguished  in  Corning  v.  Dreyfus,  20  Fed.  426,  holding  rule  in  that  levy  is 
wrongful  where  creditor  unlawfully  obtains  possession  of  debtor's  property  for 
purpose  of  levy  not  maintainable  by  subsequent  attachment  creditor  profiting 
thereby;  Brady  v.  Royce,  180  Mass.  653,  62  N.  E.  960,  holding  money  attached  on 
defective  writ  and  in  hands  of  officer  attachable  on  subsequent  writ  by  same  plain- 
tiff, without  first  returning  stich  money  to  debtor. 
Liability  of  attaching  officer  for  depriving  debtor  of  use  of  property. 

Distinguished  in  Leavitt  v.  Butterfield,  16  Gray,  67,  holding  officer  not  liable  for 
depriving  debtor  of  use  of  personal  property  by  unreasonably  retaining  possession 
of  building  for  purpose  of  keeping  attached  property  therein. 
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Liability  of  officer  delivering  replevied  property  without  bond. 

Cited  in  Whitney  v.  Jenkinson,  3  Wis.  407,  holding  officer  delivering  property 
taken  by  him  on  replevin,  to  plaintiff  without  requiring  sufficient  bond  liable  to 
defendant  therefor. 
Obtaining  Jurisdiction  of  person  by  fraud  or  force. 

Cited  in  Peel  v.  January,  35  Ark.  331,  37  A.  R.  27,  holding  inducing  one  into 
state  to  cross-examine  witnesses  in  one  action  for  purpose  of  serving  him  with 
process  in  another,  fraud  in  jurisdiction  of  court,  but  not  available  in  action  on 
judgment;  Whetstone  v.  Whetstone,  31  Iowa,  276;  Dunlap  v.  Cody,  31  Iowa,  260, 
7  A.  R.  129, — holding  fact  that  jurisdiction  of  defendant  was  obtained  by  fraud 
available  in  action  on  judgment;  Byler  v.  Jones,  22  Mo.  App.  623,  holding  void, 
service  of  summons  in  civil  action  obtained  by  bringing  defendant  within  juris- 
diction by  wrongful  arrest  on  criminal  charge;  Townsend  v.  Smith,  47  Wis.  623, 
32  A.  R.  793,  3  N.  W.  439,  holding  service  of  summons  in  libel  action  illegal  where 
plaintiff  fraudulently  induced  defendant  to  come  within  court's  jurisdiction  in 
order  to  have  him  arrested  on  criminal  charge. 
Illegal  arrest. 

Cited  in  Re  Allen,  13  Blatchf.  271,  Fed.  Cas.  No.  208,  holding  imprisonment  of 
one  in  Vermont,  after  arrest  in  New  Hampshire  by  Vermont  officer  under  Vermont 
warrant,  illegal. 

Distinguished  in  Carle  v.  Delesdemier,  13  Me.  363,  29  A.  D.  508,  holding  action 
not  maintainable  against  officer  for  arresting  by  virtue  of  process  person  at  the 
time  privileged  from  arrest. 
Effect  of  abduction  before  arrest. 

Distinguished  in  Kingen  v.  Kelley,  3  Wyo.  566,  15  L.R.A.   177,  28  Pae.  36, 
holding  criminal  jurisdiction  not  defeated  because  one  accused  of  grand  larceny 
was  abducted  from  another  state  before  arrest. 
Collateral  attack  upon  validity  of  arrest. 

Distinguished  in  Everett  v.  Henderson,  146  Mass.  89,  4  A.  S.  R.  284,  14  N.  £. 
932,  holding  falsity  of  affidavit  upon  which  arrest  founded  and  recognizance  en- 
tered into,  not  open  to  attack  in  action  on  recognizance. 

as  AM.  DEO.  488,  ARNOLD  ▼.  SOOTT,  2  MO.  IS. 
When  statute  of  limitations  operative. 

Cited  in  Dorsey  Mach.  Co.  v.  McCaffrey,  139  Ind.  546,  47  A.  S.  R.  290,  38  N. 
E.  208,  holding  statute  not  operative  for  fraud  in  issue  of  stock  until  knowledge 
acquired;  Wells  v.  Halpin,  59  Mo.  92,  holding  that  concealment  by  third  parties 
does  not  prevent  operation  of  statute  against  action  to  recover  chattel ;  Pietsch  v. 
Milbrath,  123  Wis.  647,  107  A.  S.  R.  1017,  68  L.R.A.  945,  102  N.  W.  342,  holding 
that  fraudulent  concealment  of  cause  of  action  at  law  does  not  bar  operation  of 
statute  under  express  provision  of  law;  Smith  v.  Newby,  13  Mo.  159,  holding 
operation  of  statute  not  prevented  by  mere  ignorance  of  rights. 

Cited  in  reference  notes  in  25  A.  D.  717,  as  to  when  statute  of  limitations  will 
begin  to  run;  36  A.  D.  107,  on  how  far  fraud  prevents  running  of  statute  of  limi- 
tations. 

Cited  in  notes  in  51  A.  D.  583,  on  statute  of  limitations  in  case  of  fraud;  60 
A.  D.  513,  on  fraud  at  law  as  preventing  operation  of  statute  of  limitations;  25 
L.R.A.  567,  on  how  far  statutes  of  limitation  will  be  regarded  as  having  abrogated 
maxim  that  one  cannot  profit  by  his  own  wrong. 
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92  AM.  DBO.  4S5,  OWENS  ▼.  GEIOER,  2  MO.  89. 
liUbility  of  tMiUees. 

Cited  in  reference  notes  in  24  A.  D.  160,  on  liability  of  other  bailees  for 
property  lost  or  stolen;  92  A.  D.  185,  on  duty  and  liability  of  agister. 

22  AM.  DEC.  487,  MELTON  t.  McDONAIiD,  2  MO.  45. 
When  replevin  maintainable. 

Cited  in  Phillips  v.  Schall,  21  Mo.  App.  38,  holding  gist  of  replevin  wrongful 
detention,  not  original  taking. 

Cited  in  note  in  55  A.  D.  433,  as  to  when  detinue  will  lie. 
Gist  of  action  of  detinue. 

Cited  in  reference  note  in  33  A.  D.  309,  on  gist  of  action  of  detinue. 

Cited  in  note  in  9  £.  R.  C.  319,  on  detainer  as  gist  of  action  of  detinue. 
Proof  in  replevin. 

Cited  in  Glass  v.  Basin  k  B.  S.  Min.  Co.  31  Mont.  21,  77  Pac.  302;  Benedict 
&  B.  Mfg.  Co.  V.  Jones,  60  Mo.  App.  219,— holding  petition  in  replevin  failing  to 
show  plaintiff's  interest,  4«fective;  Andrews  v.  Costican,  30  Mo.  App.  29,  holding 
plaintiff  in  replevin  required  to  show  title  with  right  to  immediate  possession. 
Possession  of  mortgaged  property. 

Cited  in  Stonebraker  v.  Ford,  81  Mo.  532,  holding  sureties  of  mortgagee  not  en- 
titled to  possession  of  mortgaged  property  until  debt  paid  by  them. 

22  AM.  DEC.  440,  BENNETT  v.  O'FAIiLON,  2  MO.  69. 
Husband's  liability  for  necessaries. 

Cited  in  Hare  v.  Gibson,  32  Ohio  St.  33,  30  A.  R.  668,  denying  liability  of  hus- 
band living  separate  from  wife  for  necessaries  furnished  her  pending  divorce  pro- 
ceedings. 

Cited  in  reference  notes  in  42  A.  D.  219,  on  husband's  liability  for  wife's  neces- 
sities; 64  A.  D.  492,  on  husband's  liability  for  debts  contracted  by  wife  after  she 
has  obtained  decree  for  alimony;  33  A.  S.  R.  921,  on  husband's  liability  for  wife's 
necessaries  while  living  apart,  where  wife  has  means. 

Husband  as  party. 

Cited  in  Benadum  v.  Pratt,  1  Ohio  St.  403,  holding  wife  living  apart  from  hus- 
band through  latter's  cruelty  entitled  to  maintain  action  relating  to  her  estate 
without  joining  him. 

22  AM.  DEC.  442,  RISHER  v.  ROUSH,  2  MO.  95. 
Relief  In  equity. 

Cited  in  reference  note  in  32  A.  D.  696,  on  legal  remedy  as  bar  to  equitable 
relief. 

Cited  in  note  in  66  A.  S.  R.  619,  on  ignorance  of  one's  rights  as  ground  of 
relief. 

—  Against  Judgment. 

Cited  in  Stein  v.  Burden,  30  Ala.  270,  denying  equitable  relief  against  judgment 
without  notice  where  granted  by  consent;  Wright  v.  Salisbury,  46  Mo.  26,  hold- 
ing that  equity  will  not  grant  new  trial  to  let  in  defense  not  previously  madn 
because  of  negligence. 

Cited  in  reference  notes  in  43  A.  D.  288,  as  to  when  equity  will  decree  new 
Am.  Dec.  Vol.  III.—76. 
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trial  at  law;  29  A.  D.  106,  on  relief  in  equity  against  judgments  caused  by  mis- 
take or  negligence. 

Cited  in  notes  in  54  A.  S.  R.  242,  on  effect  of  mistake,  accident,  or  surprise  on 
right  to  equitable  relief  against  judgment,  decree,  or  other  judicial  determination ; 
30  L.R.A.  707,  on  injunction  against  judgment  obtained  by  mistake  of  law; 
30  L.R.A.  703,  on  injvmction  against  judgment  for  erroneously  refusing  a  con 
tinuance;  32  L.R.A.  324,  on  general  equitable  jurisdiction  as  to  injunction  against 
judgment  where  a  legal  defense  was  asserted  at  law;  31  L.ILA.  772,  on  injunction 
against  judgment  because  of  payment  where  defense  was  made  at  law;  54  A.  D. 
466,  on  equitable  relief  against  judgment  at  law  where  no  defense  was  inter- 
posed; 32  L.R.A.  323,  on  general  equitable  jurisdiction  as  to  injunetionB  against 
judgments  where  there  is  a  failure  to  defend  at  law ;  31  L.RJ^.  763,  en  injunetioD 
against  jur^gments  on  account  of  set-offs  not  asserted  at  law. 
Collateral  attack  on  Judgment. 

Cited  in  State  v.  Wear,  145  Mo.  162,  46  S.  W.  1090  (dissenting  opinion),  on 
collateral  attack  on  judgment. 

22  AM.  DEO.  444,  PHIIilPSON  ▼.  BATES,  2  MO.  116. 
Assumpsit  for  money  had  and  received. 

Cited  in  reference  notes  in  26  A.  D.  682,  as  to  when  action  for  money  had  and 
reoeived  lies;  37  A.  D.  56,  as  to  when  assumpsit  lies  for  money  had  and  re- 
ceived ;  76  A.  D.  794,  on  right  to  recover  back  money  paid  on  contract,  compliance 
with  which  has  become  impossible. 

Cited  in  notes  in  24  A.  D.  296,  an  assumpsit  to  recover  back  money  paid  ou 
contract;  52  A.  D.  760,  on  recovery  on  count  for  money  had  and  reoeived  of  money 
paid  on  consideration  which  failed;   4  L.RA.  369,  on  rights  and  remedies  ot 
owner  of  stolen  property. 
Secondary  evidence. 

Cited  in  reference  note  in  68  A.  D.  459,  on  requisites  of  secondary  evidence  to 
render  it  admissible. 

Cited  in  note  in  11  E.  R.  C.  507,  as  to  whether  there  are  degrees  of  secondarr 
evidenoe. 
Admissibility  of  part  of  record. 

Cited  in  Crone  v.  Dawson,  19  Mo.  App.  214,  holding  one  setting  up  judgment 
as  bar  bound  to  produce  entire  record;  Howard  v.  Thornton,  50  Mo.  291,  holding 
portion  of  record  not  admissible  to  show  jurisdiction  of  court. 

Cited  in  reference  notes  in  36  A.  D.  145;  64  A.  D.  250, — on  admissibility  of 
part  of  record  in  evidence. 

22  AM.  DEC.  449,  WARD  v.  STATE,  2  MO.  120. 
Powers  of  grand  Jury. 

Cited  in  State  v.  Terry,  30  Mo.  368,  holding  question  to  witness  before  grand 
jury  as  to  knowledge  of  violation  of  gaming  laws,  proper;  State  v.  Wilcox,  104 
N.  C.  847,  10  S.  E.  453;  Blaney  v.  State,  74  Md.  153,  21  AtL  547,— sustaining 
power  of  grand  jury  to  institute  proceedings  on  own  motion ;  State  v.  Blocker.  14 
Ala.  450,  holding  witness  called  before  grand  jury  to  give  evidence  as  gambling, 
not  liable  for  contempt  for  refusal  to  answer;  Hale  v.  Henkel,  201  U.  S.  43,  50 
L.  ed.  652,  26  Sup.  Ct.  Rep.  370,  holding  examination  of  witnesses  before  Federal 
grand  jury  not  required  to  be  preceded  by  indictment;  Heard  v.  Pierce,  8  Cush. 
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338,  54  A.  D.  757,  holding  witness  acting  disrespectful  to  grand  jury  subject  ta 
discipline  by  court. 

Cited  in  note  in  12  A.  8.  R.  911,  913,  on  powers  and  duties  of  grand  jurors. 
Privilege  of  witness. 

Cited  in  State  v.  Faulkner,  175  Mo.  546,  75  S.  W.  116,  holding  witness  in 
prosecution  for  bribery  not  entitled  to  privilege  unless  claimed;  Youngs  ▼. 
Youngs,  5  Redf.  505,  holding  witness  testifying  as  to  part  of  transaction  waiver 
of  privil^re  as  to  rest;  Ex  parte  Buskett,  106  Mo.  602,  27  A.  S.  R.  378,  14  L.R.A. 
407,  17  S.  W.  753,  holding  that  privilege  does  not  exempt  witness  from  disclosing 
names  of  others  violating  gambling  laws;  Re  Briggs,  135  N.  C.  118,  47  S.  E.  403,- 
sustaining  statute  requiring  witness  to  disclose  gambling  by  himself  and  others ; 
State  V.  Thaden,  43  Minn.  253,  45  N.  W.  447,  holding  witness  in  forgery  case  not 
entitled  to  privilege  unless  reasonable  ground  to  believe  testimony  incriminating. 

Cited  in  reference  notes  in  88  A.  D.  320,  on  questions  witnesses  need  not  answer; 
49  A.  D.  346,  on  privilege  of  witness  to  refuse  to  answer  incriminating  questions. 

Cited  in  notes  in  75  A.  S.  R.  319,  on  privilege  of  witness  as  to  incriminating 
testimony;    14   L.R^.  407,  on  effect  of  statutes  prohibiting  use  of  testimony 
against  witness. 
Who  determines  incriminating  character  of  evidence. 

Cited  in  La  Fontaine  v.  Southern  Underwriters  Asso.  83  N.  C.  132,  holding 
incriminating  character  of  evidence  for  court  to  determine. 

Cited  in  notes  in  75  A.  S.  R.  340,  341,  on  who  determines  tendency  of  answer 
to  incriminate  witness;  21  A.  D.  57,  on  question  for  court  as  to  tendency  of 
question  to  criminate  witness. 

22  AM.  DEO.  454,  HECTOR  v.  STATE,  2  MO.   166. 
Admissibility  of  confessions. 

Cited  in  Hawkins  v.  State,  7  Mo.  190,  holding  confession  upon  appeal  to  tell 
truth,  admissible;  State  v.  Hagan,  54  Mo.  192,  holding  confession  of  larceny  upon 
inducement  of  immunity,  inadmissible;  State  v.  Brockman,  46  Mo.  566,  holding 
confessions  of  theft  induced  by  fear,  inadmissible;  People  v.  Wolcott,  51  Mich. 
612,  17  N.  W.  78,  holding  confession  of  larceny  to  those  visiting  accused's  cell 
late  at  night  to  extract  same,  inadmissible ;  State  v.  Patterson,  73  Mo.  695 ;  State 
V.  Kinder,  96  Mo.  548,  10  S.  W.  77 ;  State  v.  Duncan,  64  Mo.  262,— holding  for 
court  to  determine  whether  confession  voluntary. 

Cited  in  reference  notes  in  34  A.  D.  675,  on  admissibility  of  confessions  in 
evidence;  23  A.  D.  128,  as  to  when  confessions  are  admissible;  65  A.  D.  676,  on 
admissibility  and  effect  of  confessions;  61  A.  D.  730,  on  inadmissibility  of  con- 
fession extorted  by  pain  or  made  under  influence  of  hope  or  fear. 

Cited  in  notes  in  42  L.  ed.  U.  S.  570,  on  admissibility  of  confessions  of  accused 
as  evidence  against  him;  6  A.  S.  R.  246;  28  L.  ed.  U.  S.  263,  264,— as  to  when 
confessions  of  accused  are  admissible  against  him;  18  L.R.A.(N.S.)  781,  as  to  who 
shall  decide  on  question  whether  confession  is  voluntary;  18  L.R.A.(N.S.)  832, 
as  to  whether  confession  is  voluntary  when  induced  by  fear  inspired  by  violence. 

Discharge  of  juror  or  Jury. 

Cited  in  Hawes  v.  State,  88  Ala.  37,  7  So.  302,  holding  serious  sickness  of  wife 
ground  for  discharge  of  juror;  State  v.  Pritchard,  16  Nev.  101,  holding  court 
authorized  to  discharge  jury,  although  it  has  been  sworn,  when  ends  of  justice 
would  otherwise  be  defeated. 

Cited  in  reference  note  in  41  A.  D.  314,  on  separation  or  discharge  of  jury  in 
criminal  case  before  conviction. 
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—  As  Jeopardy. 

Cited  in  State  y.  Ulrich,  110  Mo.  350,  19  S.  W.  656,  holding  defendant  not  ia 
jeopardy  where  jury  discharged  for  sitdmess  of  judge;  State  v.  Nelson,  26  Ind. 
366,  holding  that  discharge  of  jury  unable  to  agree  does  not  entitle  defendant 
to  discharge  on  ground  of  once  in  jeopardy;  Morgan  v.  State,  13  Ind.  215,  hold- 
ing defendant  in  jeopardy  when  jury  sworn  and  ready  for  triaL 

Cited  in  note  in  21  L.  ed.  U.  S.  873,  on  what  constitutes  former  jeopardy. 

22  AM.  DEC.  456,  SNfXL  ▼.  KIRBY,  S  HO.  21. 
Action  of  debt. 

Cited  in  Knighton  v.  Tufli,  12  Mo.  531,  51  A.  D.  174,  holding  common  law  action 
of  debt  not  maintainable  on  bond. 

Cited  in  reference  note  in  51  A.  D.  175,  on  action  of  d^t  on  contract  for  pay- 
ment of  stipulated  sum  in  property. 

22  AM.  DEC.  458,  DOUGAIi  ▼.  FRYER,  S  MO.  40.    liater  case  on  meas- 

nre  of  damages  in  Collins  ▼.  Clamorgan,  6  Mo.  169. 
Restriction  against  alienation. 

Cited  in  Mandlebaum  v.  McDonell,  29  Mich.  78,  18  A.  R.  61,  holding  devise  re- 
stricting alienation,  void;  Bouldin  v.  Miller,  87  Tex.  359,  28  S.  W.  940,  on  effect 
of  restriction  in  deed  against  sale  before  majority;  Clamorgan  v.  Lane,  9  Mo.  446, 
holding  deyisee  not  allowed  to  make  partition  of  land  devised  not  subject  to  sale, 
encumbrance,  or  pledge. 

Cited  in  notes  in  57  A.  D.  494,  on  partial  restraints  on  alienation;  3  L.K.A. 
(N.S.)  676,  on  validity  of  restraints  on  alienation  of  a  fee  simple  during  a 
limited  time. 

Distinguished  in  Lambert  v.  Haydel,  20  Mo.  App.  616,  sustaining  devise  in  trust 
not  subject  to  alienation  by  beneficiary. 
Passing  of  estate  by  estoppel. 

Cited  in  reference  note  in  52  A.  D.  223,  on  what  necessary  to  passing  of  estate 
by  estoppel. 
Waiver  of  condition. 

Cited  in  note  in  44  A.  D.  747,  on  waiver  of  condition  subsequent. 
Who  may  take  advantage  of  forfeiture. 

Cited  in  note  in  44  A.  D.  758,  on  aid  of  equity  to  enforce  forfeiture  after  breach 
of  condition  subsequent. 

22  AM.  DEC.  462,  SCOTT  v.  HILIi,  3  MO.  88. 
Attachment  of  drafts  or  notes. 

Cited  in  Wybrants  v.  Rice,  3  Tex.  458,  holding  note  not  in  hands  of  payee  not 
attachable  in  hands  of  maker;  St.  Louis  Perpetual  Ins.  Co.  v.  Cohen,  9  Mo.  421; 
Quarles  v.  Porter,  12  Mo.  76, — holding  debts  evidenced  by  notes  subject  of  at- 
tachment; Janney  v.  Bank  of  Missouri,  12  Mo.  583,  holding  draft  not  attachable 
until  acceptance. 

Cited  in  reference  notes  in  85  A.  S.  R.  603,  on  garnishability  of  negotiable 
paper;  266  A.  D.  694,  on  garnishment  of  debt  evidenced  by  note  payable  to  order; 
20  A.  D.  364,  on  necessity  of  one  garnishing  note  to  show  defendant's  possession 
of  same  before  recovering  thereon. 

C  ited  in  notes  in  55  A.  D.  70;  71  A.  8.  R.  832, — on  gamishmatt  of  negotiable 
paper. 
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Difltinguished  in  Somerrille  v.  Brown,  5  Qill,  399   (dissenting  opinion),  on  at- 
tachment of  debt  represented  by  note. 
Serrloe  of  garnishment. 

Cited  in  Marx  v.  Hart,  166  Mo.  503,  80  A.  S.  R.  715,  66  &  W.  260,  holding 
service  of  gamisbment  on  one  partner  binding  on  firm. 

22  AM.  DEC.  466,  USWIS  v.  WHITTEMORE,  5  N.  H.  864. 
Property  mingled  witii  another's. 

Cited  in  Robinson  v.  Holt,  39  N.  H.  567,  75  A.  D.  233,  holding  mortgagee  per- 
mitting hay  to  be  mingled  with  that  of  mortgagor  not  entitled  to  maintain  trover 
upon  mass  sold  on  execution  against  latter;  Smith  v.  Morrill,  56  Me.  566,  deny- 
ing liability  for  taking  from  mass  more  than  share  of  logs  wrongfully  cut  from 
adjacent  land;  Safford  v.  Gallup,  53  Vt.  291,  holding  principal  whose  properfy 
mingled  with  agent's  tenant  in  common  as  to  latter's  creditors. 

Cited  in  note  in  101  A.  S.  R.  922,  on  intermingling  of  goods  of  debtor  and 
creditor. 

—  Offlcer*8  levy  or  sale. 

Cited  in  Walcott  v.  Keith,  22  N.  H.  196,  holding  officer  liable  for  attaching  goods 
easily  separable  from  those  of  third  party  by  proper  inquiry;  Moore  v.  Bowman, 

47  N.  H.  494,  holding  officer  liable  for  taking  horse  of  third  party  from  drove 
where  property  of  debtor  ascertainable  by  inquiry;  Oilman  v.  Hill,  36  N.  H.  311, 
holding  officer  liable  for  conversion  for  attaching  whole  mass  when  informed  of 
portion  owned  by  third  party;  Taylor  v.  Jones,  42  N.  H.  25;  Wilson  v.  Lane,  33 
N.  H.  466, — sustaining  officer's  right  to  attach  whole  mass  of  stock  when  debtor's 
portion  not  ascertainable  by  due  inquiry;  Albee  v.  Webster,  16  N.  H.  362; 
Franklin  v.  Oumersell,  9  Mo.  App.  84, — holding  burden  upon  third  party  to  make 
separation  when  goods  mingled  with  debtor's  after  notice  of  levy;  Smokey  v. 
Peters-Calhoun  Co.  66  Miss.  471,  14  A.  S.  R.  575,  5  So.  632,  denying  sheriff's 
liability  for  attaching  whole  mass  when  third  party  refused  to  indicate  his 
portion;  Johnson  v.  Emery,  31  Utah,  126,  86  Pac.  869,  11  A.  &  E.  Ann.  Cas.  53, 
sustaining  officer's  right  to  levy  on  all  goods  upon  owner's  refusal  to  point  out 
portion  purchased  in  fraud  of  another's  creditors;  Wildroan  v.  Sterritt,  80 
Mich.  651,  45  N.  W.  657,  holding  officer  not  liable  for  attaching  machinery  so 
connected  with  other  as  not  to  be  identified;  Tufts  v.  McClintock,  28  Me.  424, 

48  A.  D.  501  (dissenting  opinion),  on  liability  of  officer  attaching  property  with 
which  debtor's  mingled. 

Cited  in  note  in  95  A.  S.  R.  124,  on  fraudulent  intermingling  as  available  de- 
fense to  sheriffs,  constables,  and  marshals  for  seizing  property  of  third  person. 

Validity  of  sale. 

Cited  in  Paul  v.  Crooker,  8  N.  H.  288,  holding  debtor's  conveyance  of  goods  by 
absolute  bill  of  sale  containing  secret  trust,  void  as  to  judgment  creditor. 

—  Change  of  possession. 

Cited  in  Coming  v.  Records,  69  N.  H.  390,  76  A.  S.  R.  178,  46  Atl.  462,  hold- 
ing sale  of  chattels  in  custody  of  tenant  valid  without  change  of  possession; 
Shaw  V.  Thompson,  43  N.  H.  130,  holding  sale  without  change  of  possession  pre- 
sumptively fraudulent;  Thompson  Mfg.  Co.  v.  Smith,  67  N.  H.  409,  68  A.  S.  R. 
679,  29  Atl.  405,  holding  sale  of  machine  not  void  as  matter  of  law  where  vendeo 
removed  parts  likely  to  be  lost. 

Cited  in  reference  notes  in  26  A.  D.  284,  on  possession  by  vendor  on  sale  of 


Digitized  by 


Google 


22  AM.  DECT  NOTES  ON  AMERICAN  DECISIONS.  1190 

chattels;  30  A.  D.  262,  on  retention  of  possession  by  vendor  or  mortgagor  as  e¥i- 
dence  of  fraud. 

22  AM.  DEO.  468,  PIKE  v.  EMERSON,  5  N.  H.  S98. 
Authority  of  attorney. 

Cited  in  Quinn  v.  Lloyd,  36  How.  Pr.  378,  7  Robt.  538,  6  Abb.  Pr.  N.  S.  281, 
denying  attorney's  power  to  stipulate  that  judgment  for  $1,200  be  set  aside 
and  that  new  trial  be  had;  Saleski  v.  Boyd,  32  Ark.  74,  denying  power  of  attor- 
ney under  general  retainer  to  compromise  claim  permitting  judgment  against 
client;  Potter  v.  Parsons,  14  Iowa,  286,  sustaining  power  of  attorney  to  allow 
judgment  against  client  on  note;  Brooks  ▼.  New  Durham,  55  N.  H.  559,  holding 
client  bound  by  attorney's  agreement  that  report  of  referee  shall  be  final; 
Leahy  ▼.  Stone,  115  111.  App.  138,  holding  client  bound  by  attorney's  stipula- 
tion that  judgment  be  final;  Wilbur  v.  Wilbur,  18  R.  I.  654,  30  AtL  455,  hold- 
ing client  bound  by  attorney's  admission  of  fact  to  obviate  necessity  of  prov- 
ing it;  Ball  y.  Bank  of  Sta|;e,  8  Ala.  590,  42  A.  D.  649,  denying  right  of  at- 
torney under  general  retainer  to  release  client's  claim  so  as  to  make  witness 
competent. 

Cited  in  notes  in  30  A.  D.  628,  on  right  of  attorney  to  submit  to  arbitra- 
tion or  reference;  76  A.  D.  257,  on  binding  force  upon  client  of  counsel's  agree- 
ment as  to  conduct  of  trial. 

—  As  to  amomit  of  recovery. 

Cited  in   Wilson   v.   Spring,   64   111.    14,   holding  client  bound   by   attorney '< 
admission  on  foreclosure  of  amount  due;  Beliveau  v.  Amoskeag,  68  N.  H.  225, 
73  A.  S.  R.  577,  44  L.R.A.  167,  40  Atl.  734,  holding  client  bound  by  attorney's 
stipulation  of  amount  of  recovery  in  n^ligence  action. 
^As  to  matters  relating  to  appeal. 

Cited  in  Re  Heath,  83  Iowa,  215,  48  N.  W.  1037,  sustaining  attorney's  power 
to  waive  appeal  in  will  case  where  client  without  means;  Hanson  v.  Hoitt,  14 
N.  H.  56,  sustaining  attorney's  power  to  waive  informality  in  appeal;  People 
v.  New  York,  11  Abb.  Pr.  66,  holding  stipulation  by  city  attorney  withdraw- 
ing appeals  and  motion  for  new  trial  not  binding  on  city. 

22  AM.  DEC.  468,  LITTLE  T.  GARDNER,  5  N.  H.  415. 
Husband's  liability  for  wife's  torts. 

Cited  in  note  in  92  A.  S.  R.  164,  on  husband's  liability  for  torts  of  wife  ai 
common  law. 

22  AM.  DEC.  469,  SARGENT  v.  GRAHAM,  5  N.  H.  440. 
Tender. 

Cited  in  Plurede  v.  Levasseur,  89  Me.  180,  36  Atl.  110,  holding  actual  tender 
waived  by  absolute  refusal  to  accept  offer  to  return  goods. 

—  Sufficiency  of. 

Cited  in  Brown  v.  Simons,  44  N.  H.  475,  holding '  production  of  money  in 
pocketbook  in  payment  of  mortgage  debt,  valid  tender;  Otis  v.  Barton,  10  N.  H. 
433,  holding  readiness  to  pay  note  at  designated  time  and  place,  good  tender; 
Potter  V.  Thompson,  10  R.  I.  1 ;  Fuller  v.  Little,  7  N.  H.  535,— holding  offer  to 
pay  without  possession  of  money,  not  tender. 

Cited  in  reference  note  in  26  A.  D.  265,  on  sufficiency  of  tender. 

Cited  in  notes  in  77  A.  D.  474,  giving  illustrations  of  insufBcient  tender; 
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77  A.  D.  470,  on  general  requisites  of  good  tender  and  effect  thereof;  12  A.  D. 
571,  on  what  is  yalid  tender  of  money;  46  A.  D.  150,  on  necessity  that  valid 
tender  be  unconditional. 

—  Objection  to  sufficiency. 

Cited  in  Lyman  v.  Littleton,  50  N.  H.  42,  holding  objection  to  character 
of  money  tendered  without  giving  reason,  untenable. 

22  AM.  DBC.  472,  RIX  t.  JOHNSON,  5  N.  H.  520. 
Boundary  of  land. 

Cited  in  Watkins  v.  King,  55  C.  C.  A.  290,  118  Fed.  524,  holding  location  of 
boundary  question  for  jury  when  evidence  conflicting;  Higginbotham  v.  Stoddard, 
9  Hun,  1,  holding  designated  boundary  not  controlling  when  exact  quantity  con- 
veyed given. 

—  By  highway  or  stream. 

Cited  in  Woodman  v.  Spencer,  54  N.  H.  507,  holding  land  to  center  of 
highway  conveyed  by  deed  of  land  on  side  of  road;  People  ex  rel.  Highway 
Comrs.  V.  Madison  County,  125  111.  9,  17  N.  E.  147,  holding  that  boundary  of  city 
to  certain  stream  extends  to  center;  Gouvemeur  v.  National  Ice  Co.  134  N.  Y. 
355,  30  A.  S.  R.  669,  18  L.R.A.  695.  31  N.  E.  865,  holding  title  to  center  of 
pond  conveyed  by  deed  to  pond;  Norcross  v.  Griffiths,  65  Wis.  599,  56  A.  R. 
642,  27  N.  W.  606,  holding  land  to  middle  of  stream  presumed  to  pass  by 
conveyance  without  mentioning  stream;  Kent  v.  Taylor,  64  N.  H.  489,  13  Atl. 
419,  holding  thread  of  stream  boundary  of  land  to  tree  on  bank  thence  up 
river;  Warren  v.  Thomaston,  76  Me.  329,  46  A.  R.  397,  holding  thread  of  stream 
dividing  line  between  two  town  a  bounded  by  stream;  Grand  Rapids  Ice  ft  Coal 
C6.  V.  South  Grand  Rapids  Ice  &  Coal  Co.  102  Mich.  227,  47  A.  S.  R.  516,  25 
L.R.A.  815,  60  N.  W.  681,  holding  riparian  rights  with  privilege  of  cutting 
ice  conveyed  by  deed  of  land  bounded  by  stream ;  Smith  v.  Furbish,  68  N.  H.  123, 
47  L.R.A.  226,  44  Atl.  398,  holding  bed  of  river  not  included  in  deed  of  land  begin- 
ning at  river  and  extending  far  enough  to  include  acre  ;  Daniels  v.  Cheshire  R.  Co. 
20  N.  H.  85,  holding  bank  of  navigable  river  at  low-water  mark  boundary  of  land 
extending  to  stream;  Clement  v.  Bun::^,  43  N.  H.  609,  sustaining  right  of  land- 
owner to  maintain  trespass  against  one  removing  manure  located  between  low 
and  high  water  mark  of  navigable  stream;  Brown  Oil  Co.  v.  Caldwell,  35  W. 
Va.  95,  29  A.  S.  R.  793,  13  S.  E.  42,  holding  low-water  mark  of  navigable 
stream  boundary  of  land  to  stake  at  river;  French  v.  Bankhead,  11  Gratt. 
136,  holding  high-water  mark  boundary  of  land  ceded  to  government;  St.  Clair 
County  V.  Lovingston,  23  Wall.  46,  23  L.  ed.  59,  holding  where  river  is  boundary 
of  tract  there  is  no  vacant  land  left  for  appropriation  between  river  and  river 
boundary. 

Cited  in  notes  in  6  L.R.A.  388,  on  public  lands,  8urve3r8,  and  meander  lines; 
42  L.R.A.  502,  on  effect  of  bounding  grant  on  river  or  tide  water  as  to  existence 
of  strips  as  between  land  granted   and   water. 

—  Place  of  beginning. 

Cited  in  Kendall  v.  Green,  67  N.  H.  557,  42  Atl.  178,  holding  side  of  house 
not  edge  of  eaves  point  of  beginning  in  measuring  land  certain  distance  from 
house. 
Appraisal  of  property. 

Cited  in  Whittier  v.  Vamey,  10  N.  H.  291,  holding  officer's  return  failing  to 
show  notice  of   debtor  to  appoint  appraiser,   insufficient;    Bumham   v.   Aiken, 
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6  N.  H.  306,  holding  separate  appraisal  necessary  when  execution  issued  against 
land  owned  by  several. 
Compliance  witb  statute. 

Cited  in  Matthews  y.  People,  160  111.  399,  42  N.  E.  864,  holding  surety  on 
dramshop  keeper's  bond  not  required  to  be  resident  of  county  but  freeholder; 
Boody  y.  Watson,  64  N.  H.  162,  9  Atl.  794  (dissenting  opinion),  on  strict  com- 
pliance with  statute  in  making  assessments. 
Right  to  accretions. 

Cited  in  Gerrish  y.  Clough,  48  N.  H.  9,  97  A.  D.  661,  2  A.  R.  165,  holding  ac- 
cretions property  of  owner  whose  land  on  that  side  of  river. 

22  AM.  DEC.  476,  KIMBALL  ▼.  BLAISDBLL,  5  N.  H.  5SS. 
Estoppel  to  claim  after-acquired  interest. 

Cited  in  Holcombe  v.  Richards,  38  Minn.  38,  35  N.  W.  714,  holding  grantor 
estopped  to  claim  interest  in  land  after  conveyance  by  deed  containing  non- 
claim;  Jewell  y.  Porter,  31  N.  H.  34;  Fletcher  v.  Chamberlin,  61  N.  H.  438; 
Murphy  v.  Hill,  68  N.  H.  644,  44  Atl.  703;  Pike  v.  Galvin,  29  Me.  183  (dis- 
senting opinion  30  Me.  539), — ^holding  grantor  under  deed  with  covenant  of 
warranty  estopped  to  claim  after-acquired  title;  Clark  v.  Baker,  14  Cal.  612. 
76  A.  D.  449,  holding  grantee  entitled  to  benefit  of  after-acquired  title  under 
statute  although  deed  without  covenants;  Morrison  v.  Underwood,  20  N.  H. 
369,  holding  grantee  under  deed  with  warranty  entitled  to  benefit  of  quit- 
claim to  grantor  by  lessee  of  portion  conveyed;  Wark  v.  Willard,  13  N.  H. 
389,  holding  grantee  in  unacknowledged  deed  with  warranty  entitled  to  benefit  of 
after-acquired  title;  Great  Falls  Co.  v.  Worcester,  15  N.  H.  412,  holding  grantor's 
heirs  estopped  by  deed  with  warranty;  Brown  v.  Manter,  21  N.  H.  528,  53  A.  D. 
223,  holding  grantor  in  deed  containing  no  grant  but  covenant  of  warranty 
estopped  to  set  up  title;  Foss  v.  Strachn,  42  N.  H.  40,  holding  grantor  in  war* 
ranty  deed  estopped  to  set  up  homestead  rights;  Taggert  v.  Risley,  4  Or.  235. 
holding  grantor  in  deed  without  covenant  of  warranty  showing  intention  t^ 
pass  whole  estate  estopped  to  claim  after-acquired  title;  Tefft  v.  Munson,  57 
N.  Y.  97,  holding  one  without  title,  executing  mortgage  on  land,  estopped  after 
acquiring  title  to  dispute  mortgage;  Parks  v.  Watson,  29  Mo.  108,  holding 
that  giving  of  sheriff's  deed  of  judgment  debtor's  interest  not  estop  him  to 
set  up  after-acquired  interest;  Bell  v.  Twilight,  26  N.  H.  401,  holding  grantor  in 
quitclaim  with  covenant  to  defend  not  estopped  to  claim  after-acquired  in- 
terest; Hale  V.  Hollon,  14  Tex.  Civ.  App.  96,  36  S.  W.  288,  holding  grantor's 
equitable  right  to  title  subsequently  acquired  by  inheritance  inures  to  grantee. 

Cited  in  reference  notes  in  49  A.  D.  231,  on  effect  of  conveyance  with 
warranty  as  conveyance  of  after-acquired  title;  54  A.  D.  635,  on  right  of  vendor 
in  deed  not  containing  covenant  of  warranty  to  assert  after-acquired  tiUe; 
31  A.  D.  62,  on  estoppel  of  grantor  to  claim  land  by  subsequently  acquired  title. 

Cited  in  notes  in  58  A.  D.  584,  as  to  when  subsequently  acquired  title  bj 
grantor  vests  in  grantee;  23  A.  D.  673,  on  grantor's  after-acquired  title  inuring 
to  benefit  of  grantee;  23  L.R.A.  561,  on  doctrine  of  estoppel  as  applied  to  con- 
veyance recorded  before  grantor  obtained  title. 
Estoppel  as  to  boundary. 

Cited  in  Hale  v.  Woods,  9  N.  H.  103,  holding  finding  of  referee  as  to  boundary 
does  not  operate  as  estoppel  against  prior  grantee. 
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CoTenant  of  warranty. 

Cited  in  note  in  37  A.  D.  130,  on  what  amounts  to  covenant  of  warranty. 

22  AM.  DBO.  478,  PIjUMBR  t.  SBOTH,  5  N.  H.  558. 
Illegal  oontractB. 

Cited  in  reference  note  in  27  A.  D.  267,  on  action  on  illegal  eontraet. 

Cited  in  note  in  12  L.RJL(N.S.)  605,  on  ethics  of  loans  in  violation  of  law. 
Validity  of  consideration. 

Cited  in  Winchester  v.  Nutter,  62  N.  H.  507,  13  A.  R.  03,  sustaining  right  to 
recover  for  suppers  furnished  hunters  who  agreed  that  defeated  side  pay. 

Cited  in  reference  notes  in  56  A.  S.  R.  480,  on  consideration  for  negotiable 
instruments;  25  A.  D.  79,  on  sufficiency  of  act  forbidden  by  law  as  considera- 
tion for  promise. 
—  Suppression  of  criminal  prosecution. 

Cited  in  Pierce  v.  Ricker,  16  N.  H.  322,  41  A.  D.  728,  holding  note  given  to  dis- 
charge criminal  prosecution  for  adultery,  void;  Clark  v.  Ricker,  14  N.  H.  44,  hold- 
ing note  g^ven  in  part  to  stop  prosecution  for  adultery  and  partly  for  civil  dam- 
ages, void;  Clark  ▼.  Pease,  41  N.  H.  414,  holding  note  given  by  one  being 
prosecuted  for  malicious  mischief,  void;  Shaw  v.  Spooner,  9  N.  H.  197,  32  A. 
D.  348,  holding  note  given  in  settlement  of  criminal  prosecution  for  obtain- 
ing goods  by  fraud,  void;  Davis  v.  Smith,  68  N.  H.  253,  73  A.  S.  R.  584,  44 
Atl.  384,  holding  married  woman's  note  given  to  prevent  criminal  prosecution 
against  husband,  void;  Hinds  v.  Chamberlin,  6  N.  H.  225,  holding  bond  to  in- 
demnify one  against  prosecution  for  assault,  void;  McCormick  Harvesting  Mach. 
C6.  y.  Miller,  54  Neb.  644,  74  N.  W.  1061,  holding  consideration  of  agreement 
not  to  prosecute  for  embezzlement,  void;  State  v.  Carver,  69  N.  H.  216,  39 
AtL  973,  holding  one  agreeing  for  money  to  destroy  evidence  against  another  for 
illegal  sale  of  liquors,  criminally  liable. 

Cited  in  reference  note  in  61  A.  D.   350,  on  invalidity  of  note  given   for 
compounding  misdemeanor  or  suppressing  criminal  prosecution. 
Funds  used  for  illegal  purpose. 

Cited  in  Waugh  v.  Beck,  114  Pa.  422,  60  A.  R.  354,  6  Atl.  923,  17  Pittsb. 
L.  J.  N.  S.  197,  44  Phila.  Leg.  Int.  6,  denying  recovery  by  one  knowingly  lend- 
ing money  to  be  used  in  purchase  of  commodities  on  margin;  Severance  v.  Kim- 
ball, 8  N.  H.  386,  holding  money  paid  to  stop  prosecution  for  theft,  recovera- 
ble; Hill  V.  Spear,  50  N.  H.  263,  9  A.  R.  205,  denying  recovery  of  consideration 
agreed  to  be  paid  for  liquors  sold  without  license;  Souhegan  Nat.  Bank  v. 
Wallace,  61  N.  H.  24,  denying  agent's  right  to  retain  principars  money  on 
ground  furnished  for  illegal  purpose. 
Process  issued  for  illegal  purpose. 

Cited  in  State  v.  Weed,  21  N.  H.  262,  53  A.  D.  188,  holding  officer  not  lia- 
ble for  serving  process  valid  on  face,  although  issued  for  illegal  cause. 

22  AM.  DEC.  480,  RICKER  T.  OROS8,  5  X.  H.  570. 

Delivery  of  property  sold. 

Cited  in  Meade  v.  Smith,  16  Conn.  346,  holding  bill  of  sale  not  void  because 
of  property  in  another  state  where  vendee  went  at  once  to  take  possession; 
Call  V.  Gray,  37  N.  H.  428,  75  A.  D.  141,  holding  mortgagee  entitled  to  make 
selection  of  property  where  similar  articles  located  in  same  building;  Clark  v. 
Shannon  &  M.  Co.  117  Iowa,  646,  91  N.  W.  923,  holding  title  of  vendee  to  stock 
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of  goods  under  bill  of  sale  and  part  payment  with  change  of  poeseasion  su- 
perior to  subsequent  mortgage;  Crawford  v.  Forristall,  58  N.  H.  114,  holding 
title  of  subsequent  vendee  with  possession  and  without  notice  of  prior  sale 
superior  to  prior  vendee  without  possession;  Pinkerton  v.  Manchester  &  L. 
R.  Co.  42  N.  H.  424,  holding  transfer  of  stock  not  superior  to  subsequent  at- 
tachment for  month's  delay  in  record  of  transfer. 

—  Sufficiency  of. 

Cited  in  Barrows  v.  Harrison,  12  Iowa,  588,  holding  vendor  directing  agent 
to  deliver  property  to  vendee,  suflScient  delivery;  Vining  v.  Gilbreth,  39  Me. 
496,  holding  sale  of  shop  effectual  against  vendor's  creditors  by  delivery  of 
key;  Neill  v.  Rogers  Bros.  Produce  Co.  41  W.  Va.  37,  23  S.  E.  702;  First 
Nat.  Bank  v.  Northern  R.  Co.  58  N.  H.  203,— holding  title  to  goods  lawfully 
transferred  by  bill  of  lading,  without  delivery  of  goods;  Gibson  v.  Stevens,  8 
How.  384,  12  L.  ed.  1123,  holding  title  to  goods  not  present  transferred  by 
symbolical  delivery. 

Cited  in  reference  note  in  26  A.  D.  628,  on  sufficiency  of  constructive  deliv- 
ery to  pass  title  to  chattels. 

Cited  in  note  in  5  E.  R.  C.  97,  on  what  constitutes  a  change  of  possession 
of  goods  mortgaged  or  sold. 

—  When  delivery  nnnecessary. 

Cited  in  Puckett  v.  Reed,  31  Ark.  131,  holding  actual  delivery  of  cotton  at 
gin  unnecessary  to  pass  title;  Mahurin  v.  Harding,  29  N.  H.  128,  59  A.  D. 
401,  holding  sale  of  goods  in  another  state  complete  without  actual  delivery; 
Coming  v.  Records,  69  N.  H.  390,  76  A.  S.  R.  178,  46  Atl.  462,  holding  sale 
of  chattels  in  custody  of  tenant  valid  against  creditors  without  delivery;  EJnney 
V.  First  Nat.  Bank,  10  Wyo.  115,  98  A.  S.  R.  972,  67  Pac.  471,  holding  titie  of 
missing  sheep  transferred  with  others  in  satisfaction  of  mortgage;  Wade  v. 
Moffett,  21  ni.  110,  74  A.  D.  79,  holding  vendee  of  mule  taking  same  in  vio- 
lation of  terms  of  sale  liable  for  price  without  oflfer  by  vendor  to  deliver;  Pat- 
rick V.  Meserve,  18  N.  H.  300,  holding  mortgagee  entitled  to  goods  mortgaged 
located  in  distant  place  under  agreement  to  take  same  in  satisfaction  of  debt. 

Distinguished  in  Burnell  v.  Robertson,  10  111.  282,  holding  sale  of  ^t>p- 
erty  in  another  place  not  superior  to  attachment  before  possession  taken. 

22  AM.  DEC.  488,  HUNT  t.  MORRIS,  la  N.  J.  L.  175. 
Costs  in  action  of  trespass. 

Cited  in  Van  Pelt  v.  Phillips,  24  N.  J.  L.  560,  holding  for  purpose  of  award- 
ing costs  court  will  take  judicial  notice  that  action  was  originally  brought 
before  justice  and  title  pleaded. 

22  AM.  DEC.  485,  DEN  EX  DEM.  SWAN  v.  DESPREAUX,   12  N.  J.  L. 

182. 
Effect  and  validity  of  sheriff's  deed. 

Cited  in  Henderson  v.  Hays,  41  N.  J.  L.  387,  holding  sheriflTs  deed  inopera- 
tive unless  sale  advertised;  Meyers  v.  Conover,  65  N.  J.  L.  187,  46  Ati.  709. 
holding  recitals  in  sheriff's  deed  prima  facie  evidence  of  truth  in  subsequent 
ejectment;  Everson  v.  State,  66  Neb.  154,  92  N.  W.  137,  holding  sheriff's  deed 
prima  facie  evidence  of  grantee's  right  to  property  of  judgment  debtor;  Blatdi- 
ford  v.  Conover,  40  N.  J.  Eq.  205,  1  Atl.  16,  holding  proof  of  sherifl^s  deed 
and   judgment  necessary  to  make   title  to  land;   Den  ex  dem.   Arrowsmith  v. 
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Taylor,  16  N.  J.  L.  532,  holding  variance  between  sheriflf's  deed  and  judgment 
cured  by  statute;  Den  ex  dem.  Todd  v.  Philhower,  24  N.  J.  L.  796,  holding 
that  prior  to  Rev.  Stat.  p.  662,  §  8  execution  and  judgment  produced  must  be 
similar  to  those  recited  in  sheriff's  deed. 

Cited  in  reference  notes  in  65  A.  D.  424,  on  validity  of  sheriff^s  deed;  36 
A.  D.  102,  on  recitals  in  sheriff's  deeds;  38  A.  D.  768,  on  recitals  in  sheriff's 
deeds  as  evidence;  63  A.  D.  361;  85  A.  D.  84, — on  effect  of  misrecital  of  judg- 
ment in  sheriff's  deed.  * 

Cited  in  notes  in  43  A.  D.  52,  on  admissibility  of  sheriff's  deed  as  evidence 
of  title;  11  A.  D.  709,  on  title  under  execution  sale. 
—  Of  sniardian's  deed. 

Cited  in  Jackson  v.  Todd,  25  N.  J.  L.  121,  holding  guardian's  deed  without 
authority  from  court,  inoperative. 
Necessity  of  producing  Judgment  under  which  sale  was  made. 

Cited  in  reference  notes  in  44  A.  D.  708,  as  to  what  purchaser  under  exe- 
cution must  show  to  recover  in  ejectment;  38  A.  D.  712,  on  necessity  for  proof 
of  judgment  and  execution  to  admissibility  of  sheriff's  deed  as  evidence  of 
title. 

Cited  in  note  in  13  A.  D.  365,  on  necessity  that  execution  purchaser  seeking 
to  recover  property  produce  in  evidence  judgment  under  which  sale  was  made. 

22  AM.  DEC.  489,  BUTTS  v.  VOORHEES,  18  X.  J.  L.  IS. 
Forcible  entry  and  detainer. 

Cited  in  Cruiser  v.  State,  18  N.  J.  L.  206,  sustaining  indictment  for  forcible 
entry  and  detainer;  Mercereau  v.  Bergen,  15  N.  J.  L.  244,  29  A.  D.  684,  holding 
evidence  to  show  title  to  freehold  against  complainant,  inadmissible  in  case  of 
forcible  entry  and  detainer. 

Cited  in  reference  notes  in  30  A.  D.  396;  65  A.  D.  737,-— on  forcible  entry  and 
detainer. 
«— What  constitutes. 

Cited  in  Franklin  v.  Geho,  30  W.  Va.  27,  3  S.  E.  168,  holding  entry  upon 
land  and  threatening  occupants  with  violence,  forcible  entry  and  detainer; 
State,  Hildreth,  Prosecutor,  v.  Can-.p,  41  N.  J.  L.  306,  holding  threats  of  vio- 
lence necessary  to  constitute  forcible  entry  and  detainer;  Mason  v.  Powell,  38 
N.  J.  L.  576,  holding  one  liable  for  forcible  entry  by  breaking  into  house  in 
peaceable  possession  of  another  duiing  latter's  absence;  Berry  v.  Williams, 
21  N.  J.  L.  423,  holding  more  than  technical  force  required  to  constitute  offense 
of  forcible  entry;  Johnson  v.  West,  41  Ark.  535,  holding  refusal  to  vacate  unless 
put  out  by  law  not  forcible  entry  and  detainer. 

Cited  in  reference  notes  in  84  A.  D.  680,  on  essential  elements  of  forcible 
entry;  84  A.  D.  680;  44  A.  S.  R.  331, — on  what  amounts  to  forcible  entry. 

Cited  in  notes  in  18  A.  D.  146,  on  what  is  a  forcible  entry;  121  A.  S.  R.  396, 
on  character  of  force  and  of  entry  as  forming  ground  for  forcible  entry  and  de- 
tainer. 

Validity  of  bond. 

Cited  in   Marryott  v.   Young,   33   N.  J.  L.   336,  holding  certiorari  bond   in- 
validated by  dismissal  of  writ  for  want  of  prosecution. 
Construction  of  statutes. 

Cited  in  reference  notes  in  41  A.  D.  109,  on  construction  of  words  used  in 
statute;  34  A.  D.  121,  on  construction  of  doubtful  or  ambiguous  statutes. 
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22  AM.  DEC.  496,  DEN  EX  DEM.  WUiLIAMSON  t.  SNOWHUiL,  IS  N. 

J.  li.  28. 
Conclusiveness  of  Judgment. 

Cited  in  reference  note  in  38  A.  D.  754,  on  oonelnsivoiess  of  judgment  in  ejeei- 
ment  in  action  for  mesne  profits. 
Possession  of  defendant  in  ejectment. 

Cited  in  reference  notes  in  42  A.  D.  537,  on  proof  of  defendant's  possession  t» 
maintafn  ejectment;  43  A.  D.  528;  57  A.  D.  203, — on  necessity  and  soffidencj  of 
proof  of  defendant's  possession  in  ejectment;  52  A.  D.  567,  on  prima  facie  rigbt 
of  recovery  in  ejectm^it  against  tortious  holder  from  long-continued  possession. 
Joinder  of  defendants. 

Cited  in  reference  note  in  44  A.  D.  46,  on  right  to  sue  in  one  action  all  persons 
in  possession  of  land  claimed  by  plaintiff. 
Time  of  entry. 

Cited  in  Den  ex  dem.  Bray  v.  McShane,  13  N.  J.  L.  35,  holding  that  demise 
must  be  subsequent  to  time  of  entry  of  claimant  in  ejectment. 
Amendment  of  declaration. 

Cited  in  Den  ex  dem.  Rutherford  v.  Fen,  20  N.  J.  L.  299,  holding  laches  bar  to 
amendment  of  declaration  in  ejectment. 

Cited  in  reference  note  in  37  A.  D.  245,  on  amendment  of  declaration  in  eject- 
ment. 

Termination  of  tenancies. 

Cited  in  Den  ex  dem.  McEowen  v.  Drake,  14  N.  J.  L.  523,  holdinsr  un<;ertai]i 
tenancies  terminable  on  six  months'  notice. 

22  AM.  DEC.  508,  GRAY  v.  FOX,  1  N.  J.  EQ.  259. 
Duty  and  liability  of  trustees,  etc.,  as  to  investments. 

Cited  in  Drake  v.  Crane,  127  Mo.  85,  27  L.ILA.  653,  29  8.  W.  990,  holding 
trustee  directed  by  will  to  invest  fund  bound  to  make  profitable  investment;  Penn 
V.  Fogler,  182  III  76,  55  N.  E.  192,  holding  trustee  holding  national  bank  stock 
not  authorized  to  invest  in  banking  partnership  continuing  business  after  bank's 
surrender  of  charter;  Garesche  v.  Levering  Invest.  Co.  146  Mo.  436,  46  L.ILA. 
232,  48  S.  W.  653,  holding  that  power  to  trustees  to  invest  and  reinvest  does  not 
authorize  them  to  change  character  of  estate  and  convert  into  corporation: 
Dufford  V.  Smith,  46  N.  J.  Eq.  216,  18  Atl.  1052,  denying  executor's  authority 
to  loan  trust  funds  taking  notes  as  security ;  Tucker  v.  Tucker,  33  N.  J.  £q.  235, 
holding  executor  not  authorized  to  invest  in  city  bonds  or  bank  stock;  Lamar  t. 
Micou,  112  U.  S.  452,  28  L.  ed.  751,  5  Sup.  Ct  Rep.  221,  holding  guardian  in- 
vesting in  city  and  railroad  bonds  relieved  of  personal  liability;  King  v.  Talbot, 
50  Barb.  453 ;  Ashhurst  v.  Potter,  29  N.  J.  Eq.  625, — holding  trustees  bound,  un- 
less otherwise  directed  by  will,  to  invest  in  mortgages  or  United  States  bonds; 
Vreeland  v.  Schoonmaker,  16  N.  J.  Eq.  512,  holding  trustees  making  loans  on 
private  security  personally  liable  for  loss;  Nagle  v.  Robins,  9  Wyo.  211,  62  Pae. 
154,  holding  guardian  obtaining  order  of  court  directing  investment  relieved  of 
personal  responsibility;  Shepherd  v.  Newkirk,  21  N.  J.  L.  302,  holding  that  de- 
cree of  court  approving  guardian's  previous  loans  does  not  relieve  him  from 
personal  responsibility. 

Cited  in  reference  notes  in  64  A.  D.  342,  on  liability  of  trustee  loaning  mon^ 
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without  security  in  case  of  insolvency;  40  A.  D.  508,  on  direction  of  court  to 
make  investments  aft  protection  to  trustee. 

Cited  in  notes  in  9  L.R.A.  280,  on  investment  by  trustees;  57  A.  R.  113,  on 
what  are  proper  investments  by  trustee;  40  A.  D.  513,  514,  on  propriety  of  trustee 
investing  funds  in  loans  on  personal  security;  78  A.  S.  R.  198,  199,  on  power  of 
executors  as  to  investments;  4  L.R.A.  610,  on  liability  of  executor  or  adminis- 
trator for  trust  moneys  lost;  89  A.  8.  R.  293,  on  security  to  be  taken  on  invest- 
ments or  loans  by  guardian. 
Curing  error  in  executor's  acoount. 

Cited  in  Black  v.  Whitall,  9  N.  J.  Eq.  572,  59  A.  D.  423,  sustaining  equity's 
power  to  relieve  against  error  in  executor's  account  although  account  passed  by 
orphans'  court. 
Effect  of  lack  of  Jnrisdictioii. 

Cited  in  reference  notes  in  36  A.  S.  R.  754,  on  effect  of  want  of  jurisdiction;  39 
A.  S.  R.  331,  on  effect  of  proceedings  without  jurisdiction. 

22  AM.  DEC.  519,  CRANE  v.  CONKLIN,  1  N.  J.  EQ.  346. 
Conveyance  or  contract  of  drunkard. 

Cited  in  Hale  v.  Stery,  7  Colo.  App.  165,  42  Pac.  598,  holding  mortgage  by 
drunkard,  void;  O'Conner  v.  Rempt,  29  N.  J.  Eq.  156,  holding  deed  by  drunkard, 
voidable;  Maxwell  v.  Pittenger,  3  N.  J.  Eq.  166,  holding  drunkard's  contract  of 
sale  enforceable  unless  vendor  responsible  for  condition;  Hutchinson  v.  Tindall, 
3  N.  J.  Eq.  357,  holding  contract  of  drunkard  valid  in  absence  of  fraud  or  undue 
influence. 

Cited  in  reference  notes  in  69  A.  D.  501,  on  contracts  of  intoxicated  persons; 
46  A.  S.  R.  556,  on  fraud  in  contracting  with  intoxicated  persons;  31  A.  D.  442, 
on  how  far  intoxication  affects  validity  of  contract;  34  A.  D.  353,  on  habitual  in- 
temperance of  one  party  to  contract  as  ground  for  refusing  specific  performance. 

Cited  in  notes  in  54  L.R.A.  452,  on  obtaining  relief  from  contract  made  while 
intoxicated ;  54  L.RJV..  444,  on  validity  of  contract  made  with  intoxicated  person 
where  advantage  has  been  taken  of  him;  54  L.R.A.  441,  on  degree  of  intoxication 
as  affecting  validity  of  contract  made  with  intoxicated  person;  54  L.R.A.  453, 
on  who  may  show  intoxication  of  party  to  contract. 
Relief  from  contract  for  fraud  or  mental  incompetency. 

Cited  in  reference  notes  in  44  A.  D.  463,  on  effect  of  weakness  of  intellect  on 
contracts;  59  A.  D.  615,  on  setting  aside  contracts  in  equity  for  weakness  of  mind; 
27  A.  D.  458,  on  circumstances  indicating  fraud  and  imposition  coupled  with 
mental  weakness  as  ground  for  annulling  contract;  40  A.  D.  628,  on  fraud  of 
vendor  in  concealing  defects  in  title  as  ground  for  equitable  relief  for  vendee; 
41  A.  D.  743,  on  relief  in  equity  against  judgments  or  decrees  procured  by  fraud. 

Cited  in  note  in  6  L.R.A.(N.S.)  1038,  on  jurisdiction  of  equity  to  cancel  instru- 
ment on  ground  of  fraud. 
Undue  influence  as  ground  for  relief. 

Cited  in  reference  note  in  59  A.  D.  615,  on  setting  aside  contract  for  undue  in- 
fluence. 
Want  or  inadequacy  of  consideration. 

Cited  in  Troxell  v.  Silverthom,  45  N.  J.  Eq.  330,  19  Atl.  622,  holding  release  of 
dower  without  consideration  and  explanation  of  instrument,  void;  Phillips  v. 
Pullen,  45  N.  J.  Eq.  5,  16  Atl.  9,  holding  contract  not  void  for  mere  inadequacy 
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of  {Hrioe;  Kloepping  y.  Stellmacher,  21  N.  J.  Eq.  328,  holding  mere  inadequacy  of 
price  not  ground  for  setting  a^ide  sheriff's  deed. 

Cited  in  reference  notes  in  57  A.  D.  217,  on  inadequacy  of  consideration  as 
evidence  of  fraud;  44  A.  D.  463,  on  inadequacy  of  consideration  as  ground  for 
relief;  59  A.  D.  615;  60  A.  D.  84, — on  inadequacy  of  consideration  as  ground  for 
setting  contract  aside. 
Fraudnlent  representations. 

Cited  in  CuUey  v.  Jones,  164  Ind.  168,  73  N.  E.  94,  holding  statement  of  value 
of  property  to  one  ignorant  of  same,  fraudulent  if  untrue. 
Equitable  JnrisdictiOD  when  legal  question  involved. 

Cited  in  Lehigh  Zinc  &  I.  Co.  v.  Trotter,  43  N.  J.  Eq.  185,  10  Atl.  607,  holding 
that  equity  will  decree  right  to  possession  as  incidental  relief  when  no  legal  ques- 
tion involved;  Sheppard  v.  Nixon,  43  N.  J.  Eq.  627,  13  Atl.  617,  sustaining  re- 
fusal of  court  of  equity  to  entertain  action  to  quiet  title  when  remedy  at  law 
adequate. 

Cited  in  reference  notes  in  25  A.  D.  741;  28  A.  D.  36, — as  to  when  equity  will 
relieve  against  judgment  at  law. 

Cited  in  note  in  27  A.  D.  75,  on  dismissal  of  bill  where  objection  is  taken  that 
adequate  remedy  at  law  exists. 
Execution  sale  en  masse. 

Cited  in  Aldrich  v.  Wilcox,  10  R.  1.  405,  holding  execution  sale  of  property 
en  masse  when  capable  of  division,  void. 

22  AM.  DEO.  526,  ATTY.  GEN.  v.  STEVENS,   1  N.  J.  EQ.  360. 
Power  of  court  of  equity. 

Cited  in  Strong  v.  McCagg,  55  Wis.  624,  13  N.  W.  895;  Stockton  v.  American 
Tobacco  Co.  55  N.  J.  Eq.  362,  36  Atl.  971,— denying  equity's  power  to  question 
validity  of  formation  of  corporation;  Elizabethtown  Gaslight  Co.  v.  Green,  46  N. 
J.  Eq.  118,  18  Atl.  844,  denying  equity's  power  to  dissolve  corporation  for  mis- 
user; Terhune  v.  Midland  R.  Co.  38  N.  J.  Eq.  423,  denying  equity's  power  to  dis- 
solve consolidated  railroad  corporations  at  instance  of  bondholder  of  one  on  theory 
that  organization  fraudulent;  National  Docks  R.  Co.  v.  Central  R.  Co.  32  N. 
J.  Eq.  755,  denying  equity's  power  to  restrain  de  facto  corporation  from  exer- 
cising franchise;  McKinley  v.  Union  County,  29  N.  J.  Eq.  164,  denying  equity's 
power  to  enjoin  unlawful  use  of  public  funds  by  county  board  in  paying  for 
bridge ;  Jersey  City  Gas  Co.  v.  Dwight,  29  N.  J.  Eq.  242,  sustaining  equity's  power 
to  restrain  company  from  laying  gas  mains  in  violation  of  'rights  of  another 
company. 

Cited  in  note  in  2  L.R.A.  551,  on  jurisdiction  of  courts  of  equity  over  corpora- 
tions. 

Distinguished  in  Union  Water  Co.  v.  Kean,  52  N.  J.  Eq.  Ill,  27  Atl.  1015,  sus- 
taining equity's  power  to  restrain  corporation  from  using  name  of  another  and 
exercising  powers  granted  by  latter's  charter;  Owen  v.  Whitaker,  20  N.  J.  Eq. 
122,  denying  power  of  equity  to  determine  validity  of  election  of  directors  of  rail- 
road company. 
Exercise  of  implied  powers. 

Cited  in  Atty.  Gen.  v.  Delaware  k  B.  B.  R.  Co.  27  N.  J.  Eq.  I,  holding  power 
to  build  bridge  across  navigable  stream  implied  in  authority  to  build  railroad; 
Pennsylvania  R.  Co.  v.  New  York  &  L.  B.  R.  Co.  23  N.  J.  Eq.  157,  holding  right 
to  appropriate  state  lands  under  water  granted  by  act  authorising  railroad  to- 
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construct  bridge;  Allen  v.  Jersey  City,  53  N.  J.  L.  622,  22  Atl.  267,  holding  power 
to  cross  streets  implied  from  power  to  lay  tracks;  Snyder  v.  Foster,  77  Iowa,  038, 
42  N.  W.  606,  holding  in  absence  of  statutory  authority  in  supervisors  to  con- 
struct bridges  over  navigable  streams  county  funds  not  available  to  pay  claims  for 
construction. 

Cited  in  note  in  27  A.  D.  99,  on  powers  of  corporations. 
De  facto  corporation. 

Cited  in  Society  Perun  v.  Cleveland,  43  Ohio  St.  481,  3  N.  E.  367,  holding 
de  facto  corporation  formed  by  attempt  in  good  faith  to  organize  a  corporation 
and  the  exercise  for  years  of  powers  under  charter  granted;  Hackensack  Water 
Co.  V.  DeKay,  36  N.  J.  Eq.  548,  holding  de  facto  corporation  bound  by  acts  of 
officers;  Hamilton  v.  San  Diego  County,  108  Cal.  273,  41  Pac.  306,  holding  school 
district  organized  within  when  intended  to  be  without  city  limits,  de  facto 
district  not  subject  to  collateral  attack. 

Cited  in  notes  in  118  A.  S.  R.  254,  on  definition  of  de  facto  corporation;  118 
A.  S.  R.  261,  on  user  of  corporate  rights  or  powers  as  constituting  corporation 
de  facto. 
Right  to  use  navigable  stream. 

Cited  in  reference  notes  in  62  A.  D.  669;  66  A.  D.  165, — on  right  of  public 
to  use  of  navigable  stream. 
Regulation  of  navigable  waters. 

Cited  in  reference  notes  in  34  A.  D.  489,  on  law  relating  to  navigable  streams ; 
42  A.  D.  314,  on  legislative  control  over  navigation  on  public  rivers;  37  A.  D.  59, 
on  legislative  regulation  of  public  rights  in  navigable  streams. 

Cited  in  note  in  81  A.  D.  585,  on  state's  power  to  regulate  use  of  navigable 
streams. 

Obstruction  of  navigation. 

Cited  in  notes  in  59  L.R.A.  48,  on  extent  of  sovereign's  rights  as  against 
riparian  owners  to  obstruct  or  destroy  navigation;  59  L.R.A.  81,  on  right  to  ob- 
ject to  obstruction  of  navigation  where  navigation  is  merely  impaired. 
Special  act  for  erection  of  bridge  over  navigable  stream. 

Cited  in  reference  notes  in  44  A.  D.  92,  on  necessity  of  special  act  for  erection 
of  bridge  over  navigable  stream;  42  A.  D.  728,  on  necessity  of  authority  from 
legislature  to  erect  bridge  over  navigable  stream. 
Bridge  as  nuisance. 

Cited  in  American  Dock  &  Improv.  Co.  v.  Public  Schools,  39  N.  J.  Eq.  409; 
Thompson  v.  Patterson  ft  H.  R.  Co.  9  N.  J.  Eq.  526, — ^liolding  construction  of  draw- 
bridge over  navigable  stream  r  t  nuisance. 
Injunction  against  nuisance. 

Cited  in  Allen  v.  Monmouth  County,  13  N.  J.  Eq.  68,  denying  injunction  re- 
straining erection  of  bridge  built  in  good  faith  but  technically  nuisance. 

Cited  in  note  in  44  L.R.A.  566,  on  injunctions  by  municipalities  against  nui- 
sances by  railroads. 
Taking  of  property  taken  for  public  use,  and  compensation  tlierefor. 

Cited  in  reference  notes  in  23  A.  D.  632,  on  right  to  take  private  property  for 
public  purposes;  74  A.  D.  555,  on  legislative  power  to  take  private  property  for 
public  use  without  compensation;  26  A.  D.  644,  on  duty  of  legislature  to  provide 
for  compensation  to  owners  of  property  appropriated  to  public  use;  36  A.  D. 
385,  on  compensation  for  exercise  of  right  of  eminent  domain. 
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Forfeiture  of  corporate  franchise. 

Cited  in  reference  notes  in  42  A.  D.  109,  on  dissolution  of  corporation;  41  A.  D. 
120,  on  nonuser  as  ground  for  forfeiture ;  35  A.  D.  636,  on  forfeiture  of  corporate 
franchises  by  misuser  or  nonuser;  41  A.  D.  120,  on  wanton  and  injurious  exer- 
cise of  corporate  privileges  as  ground  for  forfeiture;  35  A.  D.  562,  on  jurisdiction 
to  declare  forfeiture  of  corporate  franchises. 

Cited  in  notes  in  96  A.  D.  758.  on  power  of  courts  to  decree  dissoluticm  o( 
corporation;  8  A.  8.  R.  200,  on  power  of  court  of  equity  to  decree  forfeiture  of 
corporate  franchises;  2  L.R.A.  256,  on  remedy  against  corporation  for  mifuser 
or  nonuser  of  its  corporate  franchises;  8  L.R.A.  499,  on  forfeiture  and  diaeohition 
of  corporation  for  misuser  of  franchise. 

21  AM.  D£0.  5S7,  RUSSKUi  t.  IjlTTLfi,  6  WEND.  890. 
Validity  and  concluBiTeness  of  accord  and  satisfaction. 

Cited  in  Whitsett  v.  Clayton,  5  Colo.  476,  holding  debtor's  tender  of  new  note 
as  agreed  with  creditor  bar  to  latter's  suit  on  old  demand;  Bradsliaw  v.  Davis,  12 
Tex.  336,  holding  tender  of  goods  within  time  stipulated  agreed  to  be  takon  in 
discharge  of  antecedent  debt,  accord  and  satisfaction  whether  accepted  or  not. 

Cited  in  reference  notes  in  46  A.  D.  145,  on  accord  and  satisfaction;  16  A.  S. 
R.  403,  on  plea  of  accord  and  satisfaction;  35  A.  D.  571,  on  bar  of  action  by 
accord  executory;  52  A.  D.  778,  on  part  payment  of  liquidated  debt  as  no  satis- 
faction though  accepted;  27  A.  D.  579,  on  payment  of  less  than  due  as  satis- 
faction without  release  of  debt. 

Cited  in  notes  in  100  A.  S.  R.  450,  on  necessity  for  satisfaction;  100  A.  S.  R. 
454,  on  effect  of  tendering  satisfaction;  64  A.  D.  139,  on  payment  of  part  of  debt 
as  extinguishing  whole. 

Distinguished  in  Gray  v.  Herman,  75  Wis.  453,  6  L.R.A.  691,  44  N.  W.  248, 
holding  third  party's  payment  of  goods  defense  to  action  although  made  without 
defendant's  authority. 
—  Necessity  and  sufficiency  of  consideration. 

Cited  in  notes  in  20  L.R.A.  810,  on  necessity  of  consideration  to  validity  of 
accord  and  satisfaction  by  part  payment;  100  A.  S.  R.  429,  on  distinction  between 
liquidated  and  imliquidated  claims  as  to  sufficiency  of  consideration  for  accord 
and  satisfaction. 
*  Necessity  of  execution. 

Cited  in  Spire  v.  Lovell,  17  111.  App.  559;  Frentress  v.  Markle,  2  G.  Greene,  553; 
Rorer  Iron  Co.  v.  Trout,  83  Va.  397,  5  A.  S.  R.  285,  2  8.  E.  713;  Long  v.  Seanlan, 
105  Ga.  424,  31  S.  E.  436,— holding  unexecuted  accord  not  binding;  Elkan  t. 
Hitchcock,  15  Misc.  218,  36  N.  Y.  Supp.  788,  holding  unaccepted  claim  against 
third  party  in  part  payment  not  accord  and  satisfaction;  Woodward  v.  Miles,  24 
N.  H.  289,  holding  agreement  to  accept  new  contract  in  satisfaction  of  former, 
good  accord  executed  whether  new  contract  performed  or  not;  Lansing  v.  Thomp- 
son, 8  App.  Div.  54,  40  N.  Y.  Supp.  425,  holding  unexecuted  agreement  to  paj 
tenant  on  condition  of  continued  occupancy  no  bar  to  action  for  rent  where  he 
failed  to  remain;  Crane  v.  Maynard,  12  Wend.  408  holding  unaccepted  ac- 
cord not  binding;  Young  v.  Jones,  64  Me.  563,  18  A.  R.  279;  Simmons  ▼.  Clark, 
56  111.  96, — holding  actual  payment  of  smaller  sum  necessary  to  satisfaction  of 
larger;  Dorman  v.  Elder,  3  Blackf.  400,  holding  readiness  to  deliver  cattle  no 
satisfaction  of  agreement  to  deliyer  hogs;  Brooklyn  Bank  v.  De  Grauw,  23  Wend. 
342,  35  A.  D.  569,  holding  accord  and  tender  of  performance  no  bar  to  action: 
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Frost  T.  Johnson,  8  Ohio,  393,  holding  accord  on  mutual  promises  to  perform, 
not  good;  First  Nat.  Bank  v.  Leech,  36  G.  C.  A.  262,  94  Fed.  310,  holding  agree- 
ment to  accept  third  party's  notes  in  part  payment  and  to  extend  payment  of 
balance,  not  good  as  accord  and  satisfaction  unless  executed;  Arnett  v.  Smith, 
11  N.  D.  65,  88  N.  W.  1037,  holding  oral  agreement  of  future  satisfaction  insuf- 
ficient to  extinguish  written  obligation;  Tilton  v.  Alcott,  16  Barb.  598,  holding 
agreement  of  maker  to  convey  land  not  than  owned  in  satisfaction  of  matured 
notes,  not  accord  and  satisfaction;  Osbom  v.  Bobbins,  37  Barb.  481,  holding  un- 
executed agreement  as  to  settlement  not  discharge  of  matured  note;  Panzerbeiter 
V.  Waydell,  21  Hun,  161,  holding  unexecuted  agreement  to  settle  pending  action 
not  accord  and  satisfaction;  De  Lavallette  v.  Wendt,  76  N.  Y.  674,  31  A.  R.  494, 
holding  part  execution  with  tender  of  balance,  not  good;  Bandman  v.  Finn,  186  N. 
Y.  508,  12  L.R.A.(N.S.)  1134,  78  N.  E.  175  (dissenting  opinion),  on  unexecuted 
accord  and  satisfaction;  Campbell  v.  Hurd,  74  Hun,  236,  26  N.  Y.  Supp.  468 
(dissenting  opinion),  on  accord  without  satisfaction  as  permitting  action  on 
original  claim;  Pettis  v.  Ray,  12  R.  I.  344,  holding  plea  of  readiness  to  execute 
accord,  bad;  United  States  y.  Clarke,  Hempst  316,  Fed.  Cas.  No.  14,812;  Daniels 
v.  Hallenbeck,  19  Wend.  408, — ^holding  plea  alleging  executory  accord,  bad ;  Guion 
V.  Doherty,  43  Miss.  638,  holding  plea  of  plaintiff's  agreement  to  accept  less  sum 
as  accord,  demurrable;  Haw  ley  v.  Foote,  19  Wend.  510,  holding  plea  in  action  of 
assmnpsit  of  plaintiff's  acceptance  of  order  on  third  party  in  payment,  bad; 
Heirn  v.  Carron,  11  Smedes  &  M.  361,  holding  plea  of  accord  and  tender  of  sum 
with  costs  made  in  action  of  trespass,  not  demurrable;  Dolsen  v.  Arnold,  10  How. 
Pr.  528,  holding  one  alleging  accord  also  required  to  show  performance. 

Cited  in  reference  note  in  51  A.  S.  R.  699,  on  necessity  for  complete  execution 
to  constitute  accord  and  satisfaction. 

Cited  in  note  in  1  £.  R.  C.  400,  on  unexecuted  accord  as  satisfaction. 

22  AM.  D£C.  5S9,  DUNCAN  y.  SUN  F.  INS.  CO.  6  WEND.  488. 
Warranties  and  representations  in  policy. 

Cited  in  Jennings  v.  Chenango  County  Mut.  Ins.  Co.  2  Denio,  76,  holding 
statement  in  application  as  to  use  of  insured  building,  warranty;  Smith  v. 
Empire  Ins.  Co.  25  Barb.  497,  holding  statement  as  to  encumbrances  on  in- 
sured property,  warranty;  Kennedy  v.  St.  Lawrence  County  Mut.  Ins.  Co.  10 
Barb.  285,  holding  statement  as  to  nearness  of  other  buildings,  warranty; 
Copp  V.  German  American  Ins.  Co.  61  Wis.  637,  holding  statement  as  to  use  of 
oil  for  lubricating  purposes  and  existence  of  force  pump  on  premises,  promis- 
sory warranty;  Grant  v.  Lexington,  F.  L.  &  M.  Ins.  Co.  5  Ind.  23,  61  A.  D. 
74,  holding  stipulation  by  assured  that  boat  to  bo  manned  by  certain  number, 
promissory  warranty;  Commonwealth  Ins.  Co.  v.  Monninger,  18  Ind.  362,  hold- 
ing representation  distinguishable  from  warranty  as  statement  before  issuance 
of  policy  as  to  fact  inducing  risk. 

Cited  in  reference  notes  in  79  A.  D.  743,  on  warranties  in  insurance  con- 
tracts; 59  A.  D.  201,  on  distinction  between  warranties  and  representations; 
30  A.  D.  123,  on  distinction  between  and  effect  of  warranties  and  representations 
in  insurance  contracts;  49  A.  D.  238,  on  necessity  for  strict  compliance  with 
warranty  in  insurance  policy. 

Cited  in  notes  in  16  A.  D.  463,  on  distinction  between  representations  and 
warranties;  40  A.  D.  349,  as  to  what  constitutes  warranty  in  insurance  policy; 
40  A.  D.  349,  as  to  when  reference  in  policy  to  application,  etc.,  constitutes  rep- 
resentations therein  warranties;  14  E.  R.  C.  178,  on  written  statement  in  margin 
Am.  Dec.  Vol.  III.— 76. 
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of   policy   of   insurance   as  constituting  express   warranty;    40  A.  D.   349,  on 
necessity  that  warranty  in  policy  be  strictly  kept. 
iy>rfeitnre  of  policy. 

Cited  in  Day  v.  Orient  Mut  Ins.  Co.  1  Daly,  13,  holding  policy  covering  ride 
of  certain  voyage  invalidated  by  entering  prohibited  port;  Hartford  Protection 
ins.  Co.  V.  Harmer,  2  Ohio  St.  452,  59  A.  D.  684,  holding  policy  not  avoided 
by  immaterial  misdescription  of  premises;  Schenck  v.  Mercer  County  Mut. 
F.  Ins.  Co.  24  N.  J.  L.  447,  holding  first  policy  not  invalidated  by  void  subse- 
quent insurance;  Richards  v.  Protection  Ins.  Co.  30  Me.  273,  holding  policy 
on  goods  not  hazardous  avoided  by  keeping  of  oil;  Fire  Asso.  v.  WilliamBon,  26 
Pa.  196;  Howell  v.  Baltimore  Equitable  Soc.  16  Md.  377, — ^holding  policy  to  be 
void  for  hazardous  trade  invalidated  although  carried  on  by  tenant  of  insured 
without  latter's  knowledge;  Leggett  v.  iEtna  Ins.  Co.  10  Rich.  L.  202,  holding 
permanent  hazard  intended  by  clause  invalidating  policy  for  increase  of  risk. 

Cited  in  notes   in   12  L.R.A.(N.S.)    485,  on  etfect  upon  insurance   policy  of 
breach  of  condition  by  tenant;  66  A.  S.  R.  696,  on  increase  of  hazard  avoiding 
fire  insurance  policy,  in  matters  outside  knowledge  or  control  of  insured. 
Ix>88  covered  by  policy. 

Cited  in  Scripture  v.  Lowell  Mut.  F.  Ins.  Co.  10  Cush.  356,  57  A.  D.  Ill,  hold- 
ing loss  by  explosion  of  powder  covered  by  policy  against  damage  by  fire;  City  F. 
Ins.  Co.  V.  Corlies,  21  Wend.  367,  34  A.  D.  258,  holding  destruction  of  building  by 
powder  under  police  power  to  prevent  fire  speading,  loss  covered  by  policy. 
Matter  forming  part  of  policy. 

Cited  in  Johnson  v.  Dakota  F.  &  M.  Ins.  Co.  1  N.  D.  167,  45  N.  W.  799, 
holding  application  attached  to  policy  part  thereof  and  latter  affected  by 
statements  therein;  Throop  v.  North  American  F.  Ins.  Co.  19  Mich.  423;  Dewees 
V.  Manhattan  Ins.  Co.  34  N.  J.  L.  244;  New  York  Central  Ins.  Co.  v.  National 
Protection  Ins.  Co.  20  Barb.  468, — holding  conditions  annexed  to  policy  effectual 
as  part  thereof;  Rafel  v.  Nashville  M.  &  F.  Ins.  Co.  7  La.  Ann.  244,  holding 
conditions  attached  to  policy  part  of  contract;  Inman  v.  Western  F.  Ins.  Ca 
12  Wend.  452,  holding  proposals  part  of  policy;  Dakan  v.  Union  Mut.  L.  Ins.  Co. 
125  Mo.  App.  451,  102  S.  W.  634,  holding  table  attached  to  policy  when  de- 
livered part  thereof,  although  no  reference  thereto  in  policy;  Ruse  v.  Mutual 
Ben.  L.  Ins.  Co.  23  N.  Y.  516,  holding  prospectus  of  life  insurance  company 
with  reference  to  forfeitures  not  part  of  policy  and  inadmissible  to  vary 
terms. 

Cited  in  reference  note  in  57  A.  D.  306,  on  proposals  and  conditions  attached  to 
policy  as   part  of  contract. 

Cited  in  note  in  30  A.  D.  124,  on  application  for  insurance  as  part  of  policy. 

22  AM.  DEC.  545,  GROFF  T.  JONES,  6  WEND.  522. 
Validity  of  Judicial  sale. 

Cited  in  Frederick  v.  Wheelock,  3  Thomp.  &  C.  210,  holding  execution  sale  on 
day  noticed  after  posting  of  postponement  notices,  void;  Natchez  v.  Minor, 
10  Smedes  &  M.  246,  holding  sheriff's  sale  not  vitiated  by  publication  of  notiff 
instead  of  posting;  Jones  v.  Portsmouth  &  C.  R.  Co.  32  N.  H.  544,  holding 
sale  at  which  sheriff  prevents  bidding  at  request  of  creditor,    void. 

Cited  in  reference  note  in  34  A.  D.  204,  as  to  when  sheriffs'  sales  will  be  set 
aside. 
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—  Of  land  en  masse. 

Cited  in  Ames  v.  Lockwood,  13  How.  Pr.  556,  holding  sheriff's  sale  of  separate 
parcels  en  mfisae,  void;  Day  y.  Graham,  6  111.  435,  holding  sheriff's  sale  of  town 
lots  en  masse  when  capable  of  division,  void;  Fortin  v.  Sedgwick,  133  Iowa, 
233,  110  N.  W.  460;  Rector  v.  Hartt,  8  Mo.  448,  41  A.  D.  660;  Mobile  Cotton 
Press  A  Bldg.  Co.  v.  Moore,  9  Port.  (Ala.)  679, — holding  sheriff's  sale  of  whole 
parcel  when  part  sufficient  irregular;  Williams  v.  Allison,  33  Iowa,  278,  holding 
sheriff's  sale .  to  judgment  creditor  of  city  lots  en  nuisse  lying  remote  from 
each  other  for  inadequate  price,  voidable;  Tillman  v.  Jackson,  1  Minn.  183,  Gil. 
157,  holding  statute  providing  for  separate  sale  of  lots  under  execution,  di- 
rectory. 

Cited  in  reference  notes  in  41  A.  D.  661,  on  effect  of  sale  of  distinct  tracts 
en  masse;  28  A.  S.  R.  151,  on  validity  of  sales  en  masse  under  execution. 

—  Sale  of  unnecessary  amount  of  land. 

Cited  in  Vanduyne  v.  Vanduyne,  16  N.  J.  Eq.  93,  holding  sheriff  required  to 
sell  only  enough  land  to  satisfy  judgment  whether  so  ordered  in  levy  or  not. 

Cited  in  reference  notes  in  33  A.  D.  746,  on  invalidity  of  levy  for  greater  sum 
than  amount  of  debt;  26  A.  D.  424,  on  sale  of  more  than  is  necessary  to  satis- 
fy judgment;  48  A.  D.  374;  62  A.  D.  645,— on  invalidity  of  sale  of  more  than 
enough  land  to  satisfy  judgment;  13  A.  D.  213,  on  effect  of  sheriff's  sale  of  more 
land  than  is  necessary;  28  A.  D.  244,  on  fraud  in  sale  of  more  land  than  is 
necessary  to  satisfy  execution. 

—  Inadequacy  of  price. 

Cited  in  Schroeder  v.  Young,  161  U.  S.  334,  40  L.  ed.  721,  16  Sup.  Ct.  Rep. 
612;  Aldrich  v.  Wilcox,  10  R.  I.  405;  Boyd  v.  Ellis,  11  Iowa,  97, — ^holding  gross 
inadequacy  of  price  strong  evidence  of  fraud  in  sheriff's  sale;  Hopton  v. 
Swan,  50  Miss.  845,  holding  sale  of  land  worth  $8,000  under  execution,  bid  in 
for  $30,  void;  Reed  v.  Carter,  3  Blackf.  376,  26  A.  D.  422,  holding  sheriff's 
sale  of  land  worth  $1,000  under  execution  for  $20,  void;  Randolph  v.  Thomas, 
23  Ark.  69,  holding  inadequacy  of  price  and  sale  of  land  in  small  parcels  not 
ground  to  set  aside  sheriff's  sale;  Lee  v.  Davis,  16  Ala.  516,  holding  inadequacy 
of  price  and  failure  to  declare  interest  sold  sufficient  to  vacate  sheriff's  sale; 
United  States  v.  Drennen,  Hempst.  320,  Fed.  Cas.  No.  14,992,  holding  it  duty 
of  sheriff  to  postpone  sale  when  bid  inadequate. 

—  Order  of  forecloseure  sale. 

Cited  in  Breese  v.  Busby,  13  How.  Pr.  485,  holding  upon  foreclosure  of  mort- 
gage on  lots  those  still  owned  by  mortgagor  to  be  sold  first. 
Remedy  for  void  Judicial  sale. 

Cited  in  Hackley  v.  Draper,  4  Thomp.  &  C.  614,  holding  remedy  for  receiver's 
fraudulent  sale  by  action  to  set  same  aside:  O'Donnell  v.  Lindsay,  7  Jones 
&  S.  623,  holding  action  in  equity  to  set  aside  sheriff's  sale  remedy  for  in- 
adequacy of  price;  Bridgman  v.  Wilcut,  4  G.  Greene,  563,  sustaining  jurisdiction 
of  district  court  over  action  to  set  aside  levy  and  sale. 
Sale  under  criminal  lien. 

Cited  in  Hitchcock  v.  Roneyt,  17  111.  231,  denying  stranger's  right  to  quash 
levy  and  sale  by  people  under  lien  created  by  arrest  of  property  owner. 
Motion  for  Judgment. 

Cited  in  Howard  v.  McKnight,  26  Wend.  688,  denying  right  of  party  to 
renew  motion  for  judgment  before  demand  for  payment  of  costs  as  stipulated 
by  other  party. 
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Effect  of  reversal  of  Juds:ment. 

Cited  in  reference  note  in  28  A.  S.  R.  151,  on  title  of  innocent  porchaMr 
under  judgment,  afterward  appealed  and  reversed. 

22  AM.  DSC.  546,  ROGERS  ▼.  MUIiLINER,  6  WEND.   597. 
Protection  in  issuing:  or  ezecatlng  process. 

Cited  in  notes  in  21  A.  D.  195,  on  requisites  of  process  which  will  protect 
officer;  14  L.R.A.  143,  on  civil  liability  for  irregular  issuance  of  warrant*, 
attachments,  and  the  like. 

—  Of  ma^strate. 

Cited  in  Harrison  v.  Clark,  4  Hun,  685,  holding  justice  issuing  civil  warrant 
on  defective  affidavit,  protected;  Blythe  v.  Tompkins,  2  Abb.  Pr.  468,  holding 
justice  liable  for  issuing  warrant  void  on  face  for  illegal  sale  of  liquors;  Shad- 
bolt  V.  Bronson,  1  Mich.  85,  holding  justice  issuing  execution  on  judgment  stayed 
longer  than  allowed  by  statute,  trespasser;  Hoose  v.  Sherrill,  16  Wend.  33,  hold- 
ing magistrate  not  trespasser  in  issuing  summons  instead  of  warrant. 

Cited  in  notes  in  24  A.  D.  50,  on  judicial  liability;  19  A.  D.  491,  on  liability 
of  magistrate  issuing  warrant  for  arrest;  54  A.  D.  263,  on  lability  of  m^- 
istrate  or  justice  committing  person  to  prison  for  false  imprisonment. 

Distinguished  in  Gardner  v.  Bain,  5  Lans.  256,  holding  justice  issuing  war- 
rant against  keeper  of  disorderly  saloon  upon  complaint  protected  under  stat- 
ute; Davis  V.  Marshall,  14  Barb.  97,  holding  magistrate  and  officer  liable  for 
issuance  and  execution  of  attachment  without  bond. 

—  Of  officer  executing. 

Cited  in  Field  v.  Parker,  4  Hun,  342,  holding  constable  executing  process 
which  justice  had  general  jurisdiction  to  issue,  protected;  State  v.  Weed,  21 
N.  H.  262,  53  A.  D.  188,  holding  officer  not  bound  to  look  beyond  precept  for 
authority;  Beach  v.  Botsford,  1  Dougl.  (Mich.)  199,  40  A.  D.  45,  holding  proof 
of  valid  judgment  necessary  to  protection  of  officer  in  taking  property  in  re- 
plevin; Earl  V.  Camp,  16  Wend.  562,  holding  ministerial  officer  protected  when 
process  regular  on  face;  Wilson  v.  Sawyer,  37  Ala.  631,  holding  sheriff  not  en- 
titled to  commissions  for  execution  of  process  regular  on  face  issued  on  void 
judgment. 

—  Of  prosecutor. 

Cited  in  Von  Latham  v.  Rowan,  17  Abb.  Pr.  237,  38  Barb.  339,  holding  one  com- 
plaining of  nuisance  not  liable  for  act  of  justice  in  issuing  warrant  although 
facts  insufficient;  Ex  parte  Thompson,  1  Flipp.  507,  Fed.  Cas.  No.  13,934,  hold- 
ing one  obtaining  writ  of  replevin  by  fraud  liable  although  regular  on  face. 

Cited  in  note  in  18  L.R.A.  357,  358,  on  lack  of  jurisdiction  or  of  legal  grounds  of 
criminal  prosecution  as  affecting  liability  for.  false  imprisonment  of  complainant 
who  acts  in  good  faith. 

Distinguished  in  Teal  v.  Fissel,  28  Fed.  351,  18  W.  N.  C.  71,  holding  prose- 
cutor of  crime  not  liable  for  magistrate's  error  in  issuance  of  warrant. 
Jurisdiction  of  magistrate. 

Cited  in  Reno  v.  Pinder,  20  N.  Y.  298,  holding  constable's  return  indorsed  by 
justice  at  former's  direction  sufficient  to  show  latter's  jurisdiction;  Bumpus  v. 
Fisher,  21  Tex.  561,  holding  jurisdiction  of  justice  of  action  for  cruel  treatment 
to  slave,  presumed. 
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22  AM.  DEC.  551,  EVERETT  t.  COFFIN,  6  WEXD.  60S. 
Bill  of  lading  as  evidence  of  title. 

Cited  in  reference  note  in  30  A.  D.  336,  on  nature  and  effect  of  bills  of  lading. 

Cited  in  note  in  38  A.  D.  417,  on  effect  of  bill  of  lading  as  evidence  of  title. 
What  constitutes  conversion. 

Cited  in  Spraights  v.  Bawley,  39  N.  Y.  441,  100  A.  D.  452  (affirming  40  Barb. 
307),  holding  mortgagor's  sale  of  chattels  as  own  after  default  of  a  conversion; 
Niles  v.  Smith,  2  Code  Rep.  31,  holding  one  entitled  to  purchase  horse  guilty 
of  conversion  by  selling  to  another;  The  Hattie  Palmer,  16  C.  C.  A.  479,  36 
U.  S.  App.  369,  68  Fed.  380,  denying  carrier's  liability  for  conversion  for  fail- 
ing to  unload  freight  when  no  one  present  to  receive  it  or  pay  charges;  Hoffman 
V.  Carow,  22  Wend.  285,  holding  auctioneer's  sale  of  stolen  goods,  conversion; 
Mead  v.  Thompson,  78  111.  62,  holding  creditor  bidding  in  property  wrongfully 
attached  liable  for  conversion  with  assignee  of  bid  who  removed  property;  Boyce 
v.  Brockway,  31  N.  Y.  490,  holding  sale  of  butter  after  notice  of  another's  owner- 
ship, conversion;  Kentgen  v.  Parks,  2  Sandf.  60,  holding  refusal  of  one  to  whom 
agent  had  wrongfully  sold  note  to  deliver  upon  principal's  demand,  evidence  of 
conversion;  Schroeppel  v.  Corning,  5  Denio,  236  (dissenting  opinion),  on  receiving 
payment  belonging  to  another  as  conversion. 

Cited  in  notes  in  24  A.  S.  R.  797,  on  conversion  by  selling  chattels  of  another; 
24  A.  S.  R.  812,  on  liability  of  agent  or  servant  for  conversion. 
Defense  to  action  for  conversion. 

Cited  in  Anderson  v.  Nichols,  6  Bosw.  121,  holding  good  faith  in  sale  of  stock 
no  protection  against  conversion;  Cheshire  R.  Co.  v.  Foster,  51  N.  H.  400. 
holding  belief  in  one's  ownership  of  goods  no  defense  to  conversion;  Gunning 
v.  Quinn,  81  Hun,  522,  30  N.  Y.  Supp.  1015,  holding  possession  under  attorney's 
lien  defense  to  conversion; 'Byrne  v.  Weidenfeld,  113  App.  Div.  461,  99  N.  Y. 
Supp.  412;  Clark  v.  Costello,  79  Hun,  588,  29  N.  Y.  Supp.  937,— holding  posses 
sion  of  property  as  pledgee  defense  to  action  for  conversion. 

Cited  in  reference  note  in  23  A.  S.  R.  774,  on  defense  in  action  of  trover. 

—  liien  as. 

Cited  in  Bailey  v.  Adams,  14  Wend.  201,  on  right  of  one  to  set  up  another's 
lien  on  chattels  to  defeat  trover. 
Demand  as  prerequisite  to  actiun  for  conversion. 

Cited  in  Milligan  v.  Brooklyn  Warehouse  &  Storage  Co.  34  Misc.  55,  68  N.  Y. 
Supp.  744,  holding  demand  unnecessary  before  bringing  action  for  conversion 
where  property  has  been  sold. 

Cited  in  reference  note  in  28  A.  D.   176,  on  necessity  of  demand  in  trover 
where  there  has  been  a  conversion. 
Transfer  of  title. 

Cited  in  Robinson  &  L.  v.  Pogue  &  Son,  86  Ala.  257,  5  So.  685,  holding  that 
title  passes  by  consignment  of  goods  to  purchaser  although  bill  of  lading  sent 
to  seller's  agent;  Mayer  v.  Wiltberger,  Ga.  Dec.  pt.  2,  p.  20;  Lyde  v.  Taylor, 
17  Ala.  270, — ^holding  that  bona  fide  purchaser  of  chattels  from  life  tenant  ac- 
quires only  latter's  interest. 

Cited  in  notes  in  55  A.  D.  300,  as  to  when  consignee  acquires  title  to  con- 
signed goods;  13  L.R.A.  717,  as  to  when  vendee  of  personal  property  will  not 
acquire  title.  , 

KIghts  of  true  owner  as  against  purcliaser  from  third  person. 

Cited  in  Florence  Sewing  Mach.  Co.  v.  Warford,   1   Sweeny,  433,  sustaining 
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right  of  true  owner  to  recover  stolen  goods  wherever  found;  Donahue  v.  Shippee, 

15  R.  I.  463,  8  Atl.  641;  Williams  v.  Merle,  11  Wend.  80,  25  A,  D.  604,— hold 
ing  purchaser  of  another's  goods  from  third  party  for  value,  without  protection 
against  true  owner;  Calais  S.  B.  Co.  v.  Scudder,  2  Black,  372,  17  L.  ed.  282 
(reversing  1  Cliff.  370,  Fed.  Cas.  No.  12,666)  (dissenting  opinion),  on  conveyance 
of  good  title  to  boat  as  against  true  owner;  Cobb  v.  Dows,  10  N.  Y.  33d. 
(reversing  9  Barb.  230),  holding  that  sale  of  grain  upon  order  specifying  wrong 
warehouse  creates  liability  as  for  money  had  and  received. 

liten  for  freight  and  charges. 

Cited  in  reference  notes  in  66  A.  S.  R.  61,  on  lien  for  freight;  52  A.  D.  288, 
on  general  lien  of  master  on  cargo;  29  A.  D.  508;  31  A.  D.  49, — on  master's  lien 
on  cargo  for  freight  and  charges. 

Cited  in  notes  in  5  E.  R.  C.  285,  on  lien  of  carrier  for  freight;  70  L.RJL.  384, 
on  what  contract  between  master  and  ship  will  support  maritime  lien  on  ship 
and  cargo  for  disbursements. 
Boarding-house  keeper's  lien. 

Cited  in  Bamett  v.  Walker,  39  Misc.  323,  79  N.  Y.  Supp.  859,  denying  board- 
ing-house keeper's  lien  on  machine  brought  on  premises  where  legal  title  and 
right  to  possession  in  another. 
Satisfaction  of  Iten. 

Cited  in  Spangler  v.  Butterfield,  6  Colo.  366,  denying  right  to  remove  property 
before  satisfaction  of  storage  charges;  Mount  v.  Williams,  11  Wend.  77,  holding 
trover  not  maintainable  for  boards  until  discharge  of  lien  for  work. 
Waiver  or  loss  of  lieu. 

Cited  in  Kirtley  v.  Morris,  43  Mo.  App.  144,  holding  artisan's  lien  not  waived 
by  claiming  more  than  legal  right;  Fowler  v.  Parsons,  143  Mass.  401,  9  N.  £. 
790,  holding  lien  not  waived  by  refusal  to  surrender  goods  without  stating 
ground;  Collins  v.  Butts,  10  W^end.  399,  holding  lien  for  work  on  goods  waived 
by  refusing  to  deliver  for  reason  other  than  nonpayment  of  charges;  Thatcher 
V.  Harlan,  2  Houst.  (Del.)  178,  holding  lien  for  labor  on  chattel  waived  by 
detention  as  security  for  general  account;  Paulling  v.  Meade,  23  Cal.  505,  hold- 
ing warehouseman's  lien  waived  by  statement  to  one  about  to  take  goods  on 
process  that  he  has  no  lien. 

Cited  in  reference  notes  in  52  A.  D.  288,  on  waiver  of  master's  lien  on  cargo; 

16  A.  S.  R.  319,  on  loss  of  lien  for  freight  charges  by  delivery  to  consignee. 
Cited  in  notes  in  63  A.  D.  414,  on  waiver  of  lien  by  refusal  to  deliver  prop- 
erty; 42  A.  D.  259,  as  to  when  warehouseman's  lien  does  not  exist  or  is  lost. 
Waiver  of  performauce. 

Cited  in  Hill  v.  Heller,  27  Hun,  416,  holding  vendee's  offer  to  accept  part  of 
goods  contracted  for  not  waiver  of  full  performance  where  offer,  not  accepted. 
Power  to  borrow  as  creating  personal  liability. 

Cited  in  Snow  v.  Goodrich,  14  Me.  236,  holding  master  of  boat  with  power  to 
borrow  money  to  purchase  return  cargo  personally  liable  on  bill  drawn  in  own 
name  for  that  purpose. 

22  AM.  D£C.  556,  McCARTEfi  ▼.  CHAMBERS,  •  WfiND.  •49. 

liiability  of  committee. 

Cited  io  Fredendall  v.  Taylor,  23  Wis.  538,  99  A.  D.  203,  holding  conuuittee 
of  unincorporated  association  individually  liable  for  work  done  for  exhibition. 
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Power  of  assent  to  bind  principal. 

Cited  in  MacRoberts  ▼.  Eastman,  2  Mich.  N.  P.  35,  sustaining  power  of 
agent  to  bind  undisclosed  principal. 

Cited  in  reference  note  in  69  A.  D.  678,  on  power  of  voluntary  charitable  asso- 
ciations, etc.,  to  bind  members  by  contract. 
Plea  in  abatement. 

Cited  in  Stillson  v.  Hill,  18  111.  262,  holding  plea  in  abatement  denying  co- 
partnership not  waived  by  filing  plea  of  nonassumpsit ;  New  York  Dry -Dock  Co. 
▼.  Tread  well,  19  Wend.  525,  holding  judgment  for  plaintiff  when  issue  of  fact 
joined  with  plea  in  abatement,  final;  Straus  v.  Weil,  5  Coldw.  120,  holding  judg- 
ment striking  out  plea  in  abatement  made  to  process,  final;  Myers  v.  Erwin, 
20  Ohio,  381,  sustaining  plaintiff's  right  to  final  judgment  upon  decision  in  his 
favor  when  plea  in  abatement  met  by  replication;  Hamburger  v.  Baker,  35 
Hun,  455,  holding  plaintiff  entitled  to  judgment  when  plea  in  abatement  de- 
cided against  defendant;  Harrell  v.  Hill,  15  Tex.  270,  holding  answer  in  action 
for  trespass  in  taking  horse  and  issue  upon  plea  in  abatement  property  sub- 
mitted to  jury  at  same  time. 

Defect  of  parties. 

Cited  in  Chase  v.  Deming,  42  N.  H.  274,  denying  partner's  right  to  plead  lia- 
bility of  partner  not  joined  where  former  previously  claimed  latter  not  in  firm. 
Demurrer  to  void  plea. 

Cited  in  Mayfield  v.  Barnard,  43  Miss.  270,  holding  upon  demurrer  to  avoid 
plea  matter  must  be  finally  disposed  of. 

22    AM.    DEC.    557,    JACKSON   EX   DEM.    RUSSEIili  ▼.    HOWIiAND,    6 
WEND.  666. 

Inipeacliment  of  witness. 

Cited  in  reference  note  in  45  A.  D.  230,  on  impeachment  of  witness  by  evi- 
dence of  general  bad  character. 
Expression  of  opinion  by  court. 

Cited  in  reference  note  in  39  A.  D.  657,  on  court's  right  to  express  opinion  on 
controverted  facts. 

Cited  in  note  in  72  A.  D.  545,  on  examples  of  charges  upon  weight  of  evidence. 

Delivery  of  Instrnment. 

Cited  in  Brooks  v.  People,  15  111.  App.  570,  denying  delivery  of  guardian's 
bond  returned  by  court  for  additional  surety;  Hoboken  City  Bank  v.  Phelps,  34 
Conn.  92,  holding  bond  not  to  be  delivered  until  signed  by  all,  ineffective  before 
such  signature;  Richards  v.  Merrimack  &  C.  R.  Co.  44  N.  H*  127,  sustaining  cor- 
porate mortgage  securing  bonds  to  be  issued  in  future  to  raise  money  to  pay 
debts. 

—  Deed. 

Cited  in  Hathaway  v.  Payne,  34  N.  Y.  92;  Stanton  v.  Miller,  58  N.  Y.  192; 
Van  Tassel  v.  Burger,  119  App.  Div.  509,  104  N.  Y.  Supp.  273,— -holding  deed 
deposited  in  escrow  not  invalidated  by  grantor's  death  before  final  delivery  for 
relation  back  to  first  delivery;  Andrews  v.  Famham,  29  Minn.  246,  13  N.  W. 
161,  holding  deed  placed  in  escrow  for  delivery  when  grantor's  title  matured  not 
effectual  until  final  delivery;  Taft  v.  Taft,  59  Mich.  185,  60  A.  R.  291,  26  N.  W. 
426,  holding  deed  to  be  delivered  after  grantor's  death,  void:  Wolcott  v.  Johns, 
7  Colo.  App.  360,  44  Pac.  675;  Green  v.  Putnam,  1  Barb.  500, — holding  delivery 
in  escrow  ineffectual  to  pass  estate;  Bobbins  v.  Rascoe,  120  N.  C.  79,  58  A.  S.  R. 
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774,  38  L.R.A.  238,  26  S.  £.  807  (dissenting  opinion),  on  delivery  of  deed  to 
third  party;  Calhoun  County  v.  American  Emigrant  Co.  93  U.  S.  124,  23  L.  ed. 
826,  holding  deed  delivered  in  escrow  inoperative  until  performance  of  condi- 
tion; Everts  v.  Agnes,  4  Wis.  343,  65  A.  D.  314,  holding  delivery  of  deed  by 
depositary  before  performance  of  condition,  void;  Stanton  v.  Miller,  65  Barb.  58, 
1  Thomp.  t  C.  23;  Lindley  v.  Groff,  37  Minn.  338,  34  N.  W.  26,— holding  per- 
formance of  condition  after  death  of  grantor  in  deed  placed  in  escrow  effectual 
to  pass  title;  Brown  v.  Austen,  22  How.  Pr.  394,  35  Barb.  341,  holding  uncondi- 
tional delivery  of  deed  to  third  person  for  grantee  effectual  to  pass  title;  Derry 
Bank  v.  Webster,  44  N.  H.  264,  holding  merely  sending  deed  for  record,  no 
delivery;  Brown  v.  Brown,  1  Woodb.  &  M.  325,  Fed.  Cas.  No.  1,994,  holding 
delivery  of  deed  to  grantee  not  rendered  ineffectual  by  retaking  by  grantor  for 
safe-keeping;  Clark  v.  Glfford,  10  Wend.  310,  holding  grantor's  declaration  that 
instrument  delivered  as  his  deed  when  given  to  third  person,  evidence  of  deliv- 
ery to  grantee. 

Cited  in  reference  notes  in  30  A.  D.  89,  on  necessity  of  delivery  to  validity  of 
deed;  44  A.  D.  707,  on  necessity  and  sufficiency  of  delivery  of  deed;  37  A.  D. 
680,  on  delivery  of  deed  aa  escrow ;  48  A.  S.  R.  45,  as  to  when  deeds  delivered  in 
escrow  become  operative. 

Cited  in  notes  in  53  A.  S.  R.  552,  on  delivery  to  third  person  for  use  of  grantee 
as  delivery  of  deed;  5  L.ILA.  697,  as  to  when  escrow  takes  effect;  53  A.  S.  R. 
554,  on  delivery  of  deed  (to  take  effect  on  death  of  grantor. 
Deed  procured  by  fraud. 

Cited  in  Newton  v.  Newton,  52  App.  Div.  96,  64  N.  Y.  Supp.  981,  holding  deed 
secured  through  fraud,  inoperative. 
Transcript  of  judgment. 

Cited  in  Sill  Stove  Works  v.  Scott,  62  App.  Div.  566,  71  N.  Y.  Supp.  181, 
holding  filing  transcript  prima  facie  evidence  of  jurisdiction  of  justice  to  render 
judgment;  Atchison  v.  Rosalip,  4  Chand.  (Wis.)  12,  3  Pinney  (Wis.)  288; 
Williams  v.  Rice,  6  S.  D.  9,  60  N.  W.  153, — ^holding  authentical  transcript  of 
judgment  of  justice's  court  not  void  for  failure  to  show  jurisdiction;  Dickinson 
V.  Smith,  25  Barb.  102,  holding  lien  established  by  transcript  and  docketing 
of  judgment. 

Cited  in  note  in  2  L.RJ^.  831,  on  transcript  of  justice's  judgments  filed  witli 
county  clerk. 
Collateral  attack  on  judgment. 

Cited    in    Vilas    v.    Reynolds,    6    Wis.    214,    holding    judgment    prima   faeie 
correct  unimpeachable  collaterally. 
Right  to  deny  landlord's  title. 

Cited  in  Roe  v.  Doe,  48  Ga.  165,  16  A.  R.  656;  Cherokee  Strip  Live  Stock  Asao. 
V.  Cass  Land  &  Cattle  Co.  138  Mo.  394,  40  S.  W.  107 ;  Despard  v.  Walbridge.  15 
N.  Y.  374;  Bigler  v.  Furman,  58  Barb.  545;  Terry  v.  Ferguson,  8  Port,  (Aim.) 
500, — ^holding  tenant  estopped  to  deny  landlord's  title  when  sued  for  nonpay- 
ment of  rent;  Plumer  v.  Plumer,  30  N.  H.  568,  holding  tenant  estopped  to  deny 
landlord's  title  by  occupancy  and  payment  of  rent;  Den  ex  dem.  Howell  v.  .^sh- 
more,  22  N.  J.  L.  261 ;  Gallagher  v.  Bennett,  38  Tex.  291,— austaining  rigbt  of 
tenant  to  deny  landlord's  title  in  suit  for  rent  where  latter  induced  former  to 
take  lease  by  fraud  and  is  not  able  to  reimburse  him  in  case  of  his  eviction ;  Rus- 
sell V.  Fabyan,  27  N.  H.  529,  holding  outstanding  title  superior  to  landlord's  no 
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defense  to  action  for  rent;  Willis  v.  McKinnon,  36  App.  Div.  131,  54  N.  Y.  Supp. 
1079  ( dissenting  opinion ) ,  on  right  of  tenant  to  deny  landlord's  title. 

Cited  in  reference  notes  in  27  A.  D.  466,  on  estoppel  of  tenant  to  deny  land- 
lord's title;  39  A.  D.  334,  on  tenant's  right  to  dispute  landlord's  title  during 
tenancy. 

Cited  in  notes  in  11  E,  R.  C.  77,  on  estoppel  of  tenant  to  deny  landlord's  title; 
21  L.  ed.  U.  S.  780,  on  right  of  tenant  to  dispute  landlord's  title;  89  A.  S.  R. 
71,  on  condition  of  title  as  affecting  estoppel  of  tenant  to  deny  landlord's  title. 

—  By  showing  transfer  or  exttngutshment. 

Cited  in  Teich  v.  Arms,  6  Cal.  App.  475,  90  Pac.  962;  Tewksbury  v.  MagrnflF, 

33  Cal.  237 ;  Daniels  v.  Bowe,  26  Iowa,  403,  95  A.  D.  797 ;  Simers  v.  Saltus,  3 
Denio,  214;  Mulligan  v.  Cox,  23  Misc.  695,  52  N.  Y.  Supp.  Ill;  Lawrence  v. 
Miller,  1  Sandf.  616;  Randolph  v.  Carlton,  8  Ala.  606, — holding  tenant  not 
estopped  in  action  for  rent  to  show  expiration  of  landlord's  title;  Lane  v. 
Young,  66  Hun,  663,  21  N.  Y.  Supp.  838,  holding  tenant  not  estopped  in  action 
for  rent  by  landlord's  heir  to  claim  expiration  of  landlord's  title;  Bettison  v. 
Budd,  17  Ark.  546,  65  A.  D.  442;  Houston  v.  Farris,  71  Ala.  670, — sustaining 
tenants'  right  to  show  expiration  of  landlord's  title  since  leasing;  Pentz  v. 
Kuester,  41  Mo.  447,  sustaining  right  of  tenant  when  sued  by  landlord  for  un- 
lawful detainer  to  show  title  in  another;  Chaffin  v.  Brockmeyer,  33  Mo.  App. 
92,  sustaining  tenant's  right  to  show  title  not  in  landlord  but  in  reversioner; 
Robertson  v.  Biddell,  32  Fla.  304,  13  So.  368,  sustaining  tenant's  right  to  show 
landlord's  sale  of  demised  premises  during  term;  McGuffie  v.  Carter,  42  Mich. 
497,  4  N.  W.  211,  sustaining  tenant's  right  in  proceedings  to  recover  possession 
to  show  conveyance  by  landlord;  Jones  v.  Scoggins,  11  Ga.  119,  sustaining  right 
to  show  outstanding  title  in  third  person  to  defeat  recovery  in  ejectment; 
Moffat  V.  Strong,  9  Bosw.  57,  sustaining  right  of  tenant  out  of  possession  to 
show  eviction  by  title  paramount  when  sued  for  rent;  Lodge  v.  Martin,  31 
App.  Div.  13,  62  N.  Y.  Supp.  386,  denying  landlord's  right  to  collect  rent  after 
condemnation  of  premises  for  public  use. 

Cited  in  notes  in  16  E.  R.  C.  306,  on  right  of  tenant  to  show  that  landlord's 
title  has  expired  by  operation  of  law;  89  A.  S.  R.  76,  on  effect  of  termination  of 
landlord's  title  on  estoppel  of  tenant  to  deny  title. 

—  By  tenants  setting  up  own  title. 

Cited  in  Clemm  v.  Wilcox,  15  Ark.  102,  denying  right  of  tenant  holding  over 
to  set  up  title  in  himself  to  defeat  recovery  for  rent;  Pope  v.  Harkins,  16  Ala. 
321,  denying  tenant's  right  to  set  up  outstanding  time  in  himself  when  sued  for 
rent;  Tilghman  &  W.  v.  Little,  13  111.  239,  sustaining  right  of  tenant  purchasing 
under  judgment  to  set  up  same  when  sued  by  landlord  for  rent;  Shields  v.  Lozear, 

34  N.  J.  L.  496,  3  A.  R.  266,  sustaining  right  of  tenant  holding  over  to  show  ma- 
turity of  mortgage  on  demised  premises  held  by  him;  Hetzel  v.  Barber,  69  N.  Y. 
1,  holding  title  acquired  by  tenant  on  sheriff's  sale  bar  to  action  for  rent;  Hilton 
v.  Bender,  2  Hun,  1,  4  Thomp.  &  C.  270;  Weichselbaum  v.  Curlett,  20  Kan.  709, 
27  A.  R.  204, — sustaining  tenant's  right  to  purchase  premises  on  tax  sale;  Stout 
V.  Merrill,  35  Iowa,  47,  denying  right  of  tenant  by  purchase  tax  deed  of  premises 
and  set  up  same  when  sued  for  rent. 

Cited  in  reference  note  in  66  A.  D.  462,  on  right  of  tenant  to  set  up  title  ac- 
quired under  judgment  after  he  became  tenant. 

Cited  in  notes  in  89  A.  S.  R.  82,  86,  on  acquisition  of  landlord's  title  by  tenant; 
53  L.R.A.  938,  on  right  of  tenant  to  acquire  title  derived  from  judicial  sale  during 
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tenancy;  53  L.R.A.  934,  on  right  of  tenant  to  acquire  title  not  inconsistent  with 

landlord's  title  at  commencement  of  tenancy. 

Attornment. 

Cited  in  O'Donnell  v.  Mclntyre,  37  Hun,  623,  holding  attornment  to  stranger, 
void;  Miller  v.  Williams,  15  Gratt.  213;  Andrews  v.  Richardson,  21  Tex.  287,— 
holding  tenant  bound  to  attorn  to  true  owner. 
Surrender  of  leased  premises. 

Cited  in  Pierce  v.  Brown,  24  Vt.  165,  holding  tenant's  purchase  of  mortgaged 
premises  after  breach  of  condition,  adverse  to  landlord  not  requiring  surrender; 
Ladd  V.  Smith,  6  Or.  316,  holding  surrender  of  leased  premises  not  presumed  by 
landlord's  acceptance  of  keys. 
Expiration  of  vendor's  title. 

Cited  in  Holden  v.  Andrews,  38  Cal.  119,  sustaining  right  of  vendee  holding 
under  contract  of  purchase  to  show  expiration  of  vendor's  title;  Dobson  v.  Cnl- 
pepper,  23  Gratt.  352,  sustaining  right  of  vendee  of  land  to  show  in  action  for 
breach  of  contract  vendor's  conveyance  to  another;  Moore  v.  Smead,  89  Wis.  558, 
62  N.  W.  426,  holding  grantee  not  estopped  by  going  into  possession  to  show 
grantor's  loss  of  title  by  paramount  lien. 
Notice  to  quit. 

Cited  in  note  in  42  A.  D.  136,  on  effect  of  mortgage  of  premises  by  owner  on 
necessity  of  giving  notice  to  quit. 
Title  by  adverse  possession. 

Cited  in  Hulick  v.  Scovil,  9  111.  159,  holding  one  in  possession  claiming  ad- 
versely not  required  to  show  valid  title  in  himself  to  defeat  other  adverse  claim- 
ant; Reformed  Church  v.  Schoolcraft,  5  Lans.  206  (dissenting  opinion),  on  un- 
disputed occupancy  for  twenty  years  as  establishing  title  by  adverse  possession. 

22  AM.  DEC.  563.  JACKSON  EX  DEM.  DIES  v.  WINNE,  7  WEND.  47. 
Validity  of  marriage. 

Cited  in  Mathewson  v.  Phcenix  Iron  Foundry,  20  Fed.  281;  Clark  v.  Clark,  52 
N.  J.  Eq.  660,  30  Atl.  81, — sustaining  marriage  per  verba  de  prcesenti ;  Hilton  v. 
Roylance,  26  UUh,  129,  96  A.  S.  R.  821,  68  L.R.A.  723,  69  Pac.  660,  susUining 
marriage  under  law  of  Mormon  church  as  valid  common-law  contract;  Re  Mc- 
lAUghlin,  4  Wash.  570,  16  L.R.A.  699,  30  Pac.  651,  holding  marriage  without 
license  under  statute  requiring  one  not  valid  as  common-law  marriage;  Duncan 
v.  Duncan,  10  Ohio  St.  181,  holding  promise  of  future  marriage  followed  by  co- 
habitation, void ;  Cheney  v.  Arnold,  16  N.  Y.  345,  69  A.  D.  609,  holding  contract 
to  marry  per  verba  de  futuro  followed  by  cohabitation,  void;  Sharon  v.  Sharon. 
75  Cal.  1,  16  Pac.  345;  CaujoUe  v.  Ferrie,  23  N.  Y.  90  (affirming  26  Barb. 
177) ;  United  States  v.  Simpson,  4  Utah,  227,  7  Pac.  257;  Cochran  v.  Cunning 
ham,  15  Ala.  448,  60  A.  D.  186, — ^holding  cohabitation  unnecessary  to  marriage 
contracted  by  mutual  consent;  Jaques  v.  Public  Administrator,  1  Bradf.  499, 
holding  marriage  with  lunatic  not  followed  by  cohabitation,  void;  Franklin 
V.  Franklin,  164  Mass.  615,  26  A.  S.  R.  266,  13  L.R.A.  843,  28  N.  £.  681,  holding 
coition  unnecessary  to  validity  of  marriage  contract. 

Cited  in  reference  notes  in  26  A.  D.  486,  on  requisites  to  completion  of 
marriage;  79  A.  S.  R.  361,  on  validity  of  common-law  marriages;  62  A.  S.  R.  810, 
on  essentials  of  contract  of  marriage;  26  A.  S.  R.  268,  as  to  necessity  of  co- 
habitation to  validity  of  marriage;  95  A.  S.  R.  844,  on  coition  and  cohabitation 
as  essential  to  consummation  of  otherwise  valid  marriage. 
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Cited  in  notes  in  9  A.  D.  73,  on  marriage  per  verba  de  profaenti;  17  E.  R.  C. 
174,  on  yalidity  of  oommon-law  marriage;   11  L.R.A.  687,  on  form  necessary  to 
validity  of  contract  of  marriage;   124  A.  S.  R.  112,  on  necessity  of  cohabitation 
to  validity  of  common-law  marriage. 
—  As  affected  by  force  or  fraud. 

Cited  in  Barnett  v.  Kimmell,  35  Pa.  13;  Pylc  v.  Pyle,  10  Phila.  68,  30  Phila. 
Leg.  Int.  208,  5  Legal  Gaz.  196,  1  Legal  Chron.  306;  Frost  v.  Frost,  42  N.  J.  Eq. 
55,  6  Atl.  282, — holding  marriage  to  escape  prosecution  in  bastardy  proceedings 
not  void  on  ground  of  constraint;  Collins  v.  Collins,  26  Phila.  Leg.  Int.  229,  2 
Brewst.  (Pa.)  615,  holding  marriage  vitiated  by  arrest  under  process  based  on 
false  charge  of  fornication;  Tait  v.  Tait,  3  Misc.  218,  23  N.  Y.  Supp.  597,  hold 
ing  marriage  induced  by  false  representations  of  woman  as  to  pregnancy,  valid; 
Lee  V.  SUte,  44  Tex.  Crim.  Rep.  364,  61  L.R.A.  904,  72  S.  W.  1006,  holding 
marriage  to  which  woman's  consent  obtained  by  fraud,  void;  Lacoste  v.  Guidroz, 
47  La.  Ann.  295,  16  So.  836,  holding  marriage  contract  vitiated  by  fraud;  State 
V.  Murphy,  6  Ala.  765,  41  A.  D.  79,  on  fraud  as  affecting  marriage  contract. 

(^ited  in  note  in  43  L.R.A.  817,  on  sufficiently  of  duress  by  arrest  or  imprison- 
ment to  avoid  marriage. 
Proof  of  marriage. 

Cited  in  Hutchins  v.  Kimmell,  31  Mich.  126,  18  A.  R.  164,  holding  cohabitation 
as  husband  and  wife  evidence  of  marriage;  Lorimer  v.  Lorimer,  124  Mich.  631, 
83  N.  W.  609;  Davis  v,  Davis,  7  Daly,  308;  Clayton  v.  Wardell,  4  N.  Y.  230; 
Renholm  v.  Public  Administrator,  2  Redf.  456, — holding  marriage  provable  by 
declarations  and  conduct  of  parties. 
Rescission  of  contract. 

Cited  in  Pratt  v.  Morrow,  45  Mo.  404,  100  A..D.  381,  holding  verbal  rescission 
of  sealed  contract  for  sale  of  land  made  after  payments  due  without  new  con- 
sideration unenforceable  unless  followed  by  abandonment;  Sickles  v.  Carson,  26 
N.  J.  Eq.  440,  denying  annulment  of  marriage  contract  where  action  not  brought 
in  good  faith. 
Executory  and  conditional  devise. 

Cited  in  Hoxie  v.  Hoxie,  7  Paige,  187,  holding  devise  to  certain  children  to  take 
on  reaching  majority,  executory;  McLaughlins  Estate,  2  Bradf.  107,  holding 
direction  in  will  to  sell  when  youngest  child  reaches  majority,  conditional. 

Cited  in  reference  note  in  32  A.  D.  689,  on  effect  and  construction  of  specific 
bequests. 

Descent  of  property. 

Cited  in  Tayloe  v.  Gould,  10  Barb.  388,  holding  that  in  absence  of  provision 
in  will,  property  descends  to  heirs  until  vesting  of  contingent  estate. 

Survival  of  power  of  sale. 

Cited  in  Clark  v.  Horn  thai,  47  Miss.  434  (dissenting  opinion),  on  naked  power 
of  tale  as  surviving  grantee's  death. 

as  AM.  DEC.  567,  JEFFERSON  INS.  CO.  ▼.  COTHEAIi,  7  WEND.  72. 
Admissibility  of  opinion  evidence. 

Cited  in  Bullion,  B.  &  C.  Min.  Co.  v.  Eureka  Hill  Min.  Co.  6  Utah,  3,  11  Pac. 
516  (dissenting  opinion),  on  admissibility  of  opinion  of  witness  on  subject  on 
which  jury  competent  to  pass:  Parker  v.  Chambers,  24  Ga.  518,  holding  opinion  as 
to  whether  sending  slave  to  another  was  gift  or  loan,  inadmissible;  Keller  v.  New 
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York  C.  R.  Co.  2  Abb.  App.  Dec  480,  24  How.  Pr.  172,  holding  opinion  m  to 
delay  of  train  long  enough  for  passengers  to  alight,  too  speculative;  Ayres  v. 
Water  Comrs.  22  Hun,  297,  denying  admissibility  of  expert's  answer  as  to  how  be 
would  fill  excavation  on  issue  as  to  whether  it  was  properly  refilled;  Cooper  t. 
State,  23  Tex.  331,  holding  opinion  of  witness  as  to  position  of  one  committing 
murder,  inadmissible  on  murder  trial;  Kennedy  v.  People,  39  N.  Y.  245,  1  Cow. 
Crim.  Rep.  119,  5  Abb.  Pr.  N.  S.  147,  denying  admissibility  in  murder  case  of 
opinion  of  surgeons  as  to  probable  position  of  deceased  when  blow  struck; 
Hartung  v.  People,  4  Park.  Crim.  Rep.  319  (dissenting  opinion),  on  admissibility 
of  testimony  of  medical  expert  in  murder  case;  State  v.  Watson,  65  Me.  74,  hold- 
ing opinion  of  firemen  as  t6  course  of  fire  incompetent  on  question  as  to  whether 
fire  conmiunicated  from  one  building  to  another;  New  York  v.  Pentz,  24  Wend. 
68,  holding  opinion  of  bystanders  that  building  blown  up  to  stop  fire  would  have 
burned  inadmissible  in  action  for  destruction  by  city;  Cook  v.  People,  2  Thomp. 
&  C.  404,  holding  question  asked  prosecutrix  in  seduction  as  to  consent  to  inter- 
course in  absence  of  promise  of  marriage,  too  speculative. 

Cited  in  reference  notes  in  41  A.  D.  464,  on  opinion  evidence;  53  A.  D.  101; 
67  A.  D.  669, — on  admissibility  of  opinion  evidence;  68  A.  D.  305;  64  A.  D.  328,— 
on  opinion  of  witness  as  evidence;  48  A.  D.  73,  on  evidence  as  to  opinions  or  be- 
lief of  witnesses;  61  A.  D.  391,  on  admissibility  of  expert  testimony;  75  A.  D.  452. 
on  competency  of  persons  of  skill  to  give  their  opinions;  54  A.  D.  582,  as  to  when 
expert  testimony  will  be  received. 

Cited  in  notes  in  66  A.  D.  229,  on  competency  of  expert  testimony  on  question 
of  art,  science,  or  skill  only;  71  A.  D.  538,  539,  on  opinion  evidence  as  to  probable 
effect  if  parties  had  acted  in  different  manner. 

—  As  to  TalQe  or  damages. 

Cited  in  Mish  v.  Wood,  34  Pa!  451,  holding  opinion  of  experts  as  to  value  of 
■imilar  articles  admissible  in  action  for  conversion;  Littlejolin  v.  Shaw,  159 
N.  Y.  188,  53  N.  £.  810,  holding  opinion  evidence  admissible  as  to  the  merchant- 
able quality  and  condition  of  gambier;  Milwaukee  &  M.  R.  Co.  v.  Eble,  4  Chand 
(Wis.)  72,  3  Pinney  (Wis.)  334,  holding  opinion  of  experts  as  to  effect  on  valve 
of  remaining  land  of  condemnation  of  part,  admissible;  Bissell  v.  Wert,  35  Ind. 
54,  holding  opinion  of  witness  as  to  damage  from  unskilful  sowing  of  clover,  in- 
competent in  action  for  breach  of  contract ;  Whitmore  v.  Bowman,  4  G.  Greene,  148. 
holding  opinion  of  witness  as  to  amount  of  damage  for  loss  of  chattels  by  mis- 
management of  boat,  inadmissible. 

—  As  to  physical  condition. 

Cited  in  Washington  v.  Cole,  6  Ala.  212,  holding  opinion  of  physician  as  to 
soundness  of  slave  admissible  in  action  for  price;  Matteson  v.  New  York  C.  R. 
Ck).  62  Barb.  364,  holding  opinion  of  physician  as  to  cause  of  spinal  trouble  in- 
admissible in  negligence  action. 

—  As  to  mental  condition. 

Cited  in  Dewitt  v.  Barley,  9  N.  Y.  371,  holding  opinions  of  nonexpert  witnesses 
as  to  grantor's  soundness  of  mind  inadmissible  in  action  relating  to  deed;  Culver 
V.  Haslam,  7  Barb.  314,  holding  question  to  witness  as  to  competency  of  party  to 
make  deed,  improper,  because  question  for  jury;  People  v.  Strait,  148  N.  Y.  666, 
42  N.  E.  1045,  12  N.  Y.  Crim.  Rep.  146,  holding  nonexpert  witness  entitled  to  state 
impression  whether  acts  of  accused  show  unsoundness  of  mind ;  Walker  v.  Walker„ 
34  Ala.  469,  holding  opinion  of  subscribing  witness  as  to  testator's  sanity,  admis- 
sible;  People  V.  Nino,   149  N.  Y.  317,  43  N.  E.  853,  12  N.  Y.  Crim.  Rep.  228. 
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holding  jury  entitled  to  facts  on  which  expert  bases  opinion  as  to  sanity  of  one  on 

trial  for  murder. 

<—  As  to  insurance  matters. 

Cited  in  Penn  Mut.  L.  Ins.  Co.  v.  Mechanics*  Sav.  Bank  &  T.  Co.  38  L.RJ^.  33, 
19  C.  C.  A.  286,  37  U.  S.  App.  692,  72  Fed.  413,  denying  admissibility  of  opinion 
of  insurance  expert  as  to  concealment  of  disease  as  material  to  risk;  Rawls  v. 
American  Mut.  L.  Ins.  Co.  27  N.  Y.  282,  84  A.  D.  280,  holding  opinion  of  witnesses 
as  to  habitual  drunkard  as  insurable  risk,  inadmissible  in  action  on  policy; 
Rawls  V.  American  L.  Ins.  Co.  36  Barb.  367,  holding  opinion  of  physician  as  to 
drunkard  as  good  insurable  risk,  too  speculative;  Hartman  v.  Keystone  Ins.  Co. 
21  Pa.  466,  holding  opinion  of  officer  of  life  insurance  company  as  to  risk  of  cer- 
tain occupations  inadmissible;  Co-operative  Life  Asso.  v.  Leflore,  63  Miss.  I,  on 
whether  medical  examiner  may  testify  whether  he  would  have  approved  of  applica- 
tion for  insurance  if  advised  of  previous  illness  of  applicant;  Massachusetts  L. 
Ins.  Co.  v.  Eshelman,  30  Ohio  St.  647,  holding  question  of  physician  for  insurer 
where  policy  would  have  been  issued  if  true  of  insured's  health  known,  im- 
proper; Merchants'  &  M.  Mut.  Ins.  Co.  v.  Washington  Mut.  Ins.  Co.  1  Handy 
(Ohio)  408,  holding  opinions  of  underwriters  as  to  nature  of  risk  inadmissible 
in  action  on  policy;  Hill  v.  Lafayette  Ins.  Co.  2  Mich.  476,  on  whether  witnesses 
may  state  that  fact  of  pending  litigation  was  material  to  fire  insurance  risk; 
Cornish  v.  Farm  Buildings  F.  Ins.  Co.  74  N.  Y.  295;  Thayer  v.  Providence  Wash- 
ington Ins.  Co.  70  Me.  531, — holding  opinion  of  insurance  as  to  whether  vacancy  of 
building  is  an  increase  of  risk,  incompetent;  Carroll  v.  Home  Ins.  Co.  61  App. 
Div.  149,  64  N.  Y.  Supp.  622,  denying  admissibility  in  action  on  policy  of  opinion 
of  witnesses  as  to  use  of  building  as  saloon  as  increasing  risk ;  Roby  v.  American 
Central  Ins.  Co.  11  N.  Y.  S.  R.  93,  holding  opinion  of  witness  as  to  installation  of 
fan  as  increasing  risk,  inadmissible. 

Cited  in  note  in  66  A.  D.  384,  on  expert  evidence  in  insurance  cases. 
Warranties  and  representations  in  policy. 

Cited  in  Commonwealth  Ins.  Co.  v.  Monninger,  18  Ind.  362,  holding  statements 
in  application  not  made  part  of  policy,  not  warranties;  Campbell  v.  Merchants'  & 
F.  Mut.  F.  Ins.  Co.  37  N.  H.  35,  72  A.  D.  324,  holding  insured's  unintentional  mis- 
statement of  fact  does  not  avoid  policy  where  agent  aware  of  exact  facts ;  Wilkins 
V.  Germania  F.  Ins.  Co.  67  Iowa,  529,  10  N.  W.  916,  holding  statement  in  applica- 
tion that  building  two  stories  high  when  small  addition  but  one,  not  material  war- 
rant; Lyon  V.  Commercial  Ins.  Co.  2  Rob.  (La.)  266,  holding  question  whether  in- 
sured's failure  to  disclose  existence  of  gambling  places  in  vicinity  material  mis- 
representation, for  jury;  Snyder  v.  Farmers'  Ins.  &  Loan  Co.  13  Wend.  92,  holding 
survey  furnished  insurance  company  by  insured  showing  position  of  buildings, 
representation  not  warranty;  Thomas  v.  Fame  Ins.  Co.  108  111.  91,  sustaining 
right  of  insurance  company  to  avail  itself  of  misdescription  in  survey  of  buildings 
furnished  whether  material  to  risk  or  not;  Fitzgerald  v.  Supreme  Council  Catholic 
Mut.  Ben.  Asso.  39  App.  Div.  251,  56  N.  Y.  Supp.  1005,  holding  statement  of  ages 
of  relatives  at  time  of  death  not  warranty  requiring  absolute  verity. 

Cited  in  reference  notes  in  30  A.  D.  123,  on  distinction  between  and  effect  of  war- 
ranties and  representations  in  insurance  contracts;  76  A.  D.  689,  73  A.  S.  R. 
264, — on  creation  of  warranty  in  policy  by  construction. 

Cited  in  notes  in  16  A.  D.  463,  on  distinction  between  representations  and  war- 
ranties; 40  A.  D.  349,  as  to  what  constitutes  warranty  in  insurance  policy;  40 
A.  D.  349,  as  to  when  reference  in  policy  to  application,  etc.,  constitutes  represen- 
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tations  therein  warranties;  14  E.  R.  C.  178,  on  written  statement  in  margin  of 
policy  of  insurance  as  constituting  express  warranty. 

—  As  to  use  and  care  of  property. 

Cited  in  Ripley  v.  ^tna  Ins.  Co.  30  N.  Y.  136,  86  A.  D.  362,  holding  sUtement 
that  watchman  in  mill  nights  not  warranty  of  presence  all  night;  Jennings  y. 
Chenango  County  Mut.  Ins.  Co.  2  Denio,  75,  holding  statement  in  application  that 
property  used  as  gristmill  when  also  used  as  carpenter  shop,  material  misrepre- 
sentation; Waterbury  v.  Dakota  F.  k  M.  Ins.  Co.  6  Dak.  468,  43  N.  W.  697. 
holding  policy  not  avoided  by  agent's  misstatanent  in  application  of  insured's 
replies  as  to  stovepipes;  Carter  v.  Humboldt  F.  Ins.  Co.  17  Iowa,  456,  holding 
statement  in  application  for  insurance  that  first  floor  occupied  by  stores  not  war- 
ranty that  every  room  so  occupied;  Hobby  v.  Dana,  17  Barb.  Ill,  holding  state- 
ment in  application  for  insurance  that  building  used  as  tavern  representation  of 
such  use. 

—  As  to  title  and  encnmbranoes. 

Cited  in  Connecticut  F.  Ins.  Co.  v.  Manning,  160  Fed.  382,  holding  statement 
as  to  amount  of  encumbrance  on  property,  material  to  risk. 

—  As  to  health  or  habits  of  insured. 

Cited  in  Boehm  v.  Commercial  Alliance  L.  Ins.  Co.  9  Misc.  529,  30  N.  Y.  Supp. 
660,  holding  declarations  to  physician  as  to  medical  attendance  not  warranties: 
Mutual  Ben.  L.  Ins.  Co.  v.  Robertson,  59  III.  123,  14  A.  R.  8,  holding  statement 
that  insured  in  usual  health  no  warranty  of  good  health;  Campbell  v.  New  Eng- 
land Mut.  L.  Ins.  Co.  98  Mass.  381,  holding  negative  answer  to  question  as  to 
affliction  by  certain  diseases  not  warranty  requiring  exact  reply;  Higbee  v. 
Guardian  Mut.  L.  Ins.  Co.  66  Barb.  462,  holding  statement  in  application  for 
insurance  as  to  use  of  liquor,  warranty. 
Warranty  in  bond. 

Cited  in  American  Bonding  &  T.  Co.  v.  Burke,  36  Colo.  49,  85  Pac  692,  holding 
employer's  statements  in  application  for  bond  for  employee,  warranties  invalidat 
ing  bond  if  false. 
Performance  of  warranties. 

Cited  in  Cowan  v.  Phenix  Ins.  Co.  78  Cal.  181,  20  Pac.  408,  holding  allegation  of 
insured's  performance  of  every  warranty  unnecessary  in  action  on  policy. 
Matter  forming  part  of  policy. 

Cited  in  Burritt  v.  Saratoga  County  Mut.  F.  Ins.  Co.  5  Hill,  188,  40  A.  D. 
345,  holding  warranty,  not  representation,  part  of  policy;  Miller  v.  Mutual  Ben. 
L.  Ins.  Co.  31  Iowa,  216,  7  A.  R.  122;  Hartford  Protection  Ins.  Co.  v.  Harmer. 
2  Ohio  St.  462,  59  A.  D.  684, — holding  survey  not  part  of  policy  unless  expressh 
made  so;  Williams  v.  New  England  Mut.  F.  Ins.  Co.  31  Me.  219,  holding  applica- 
tion not  made  part  of  policy  by  mere  reference. 

Cited  in  reference  notes  in  23  A.  8.  R.  464,  on  what  may  be  included  in  fire 
insurance  contract;  59  A.  D.  201,  as  to  when  applications,  surveys,  or  proposal^^ 
are  part  of  insurance  policy  so  as  to  make  them  warranties. 

Cited  in  notes  in  16  A.  D.  465;  30  A.  D.  124, — on  application  for  insurance  S9 
part  of  policy;  19  L.R.A. (N.S.)  90,  as  to  what  reference  in  policy  to  application 
will  make  it  a  part  of  policy;  16  A.  D.  464,  on  necessity  of  inserting  warranty  in 
policy. 
Insurable  interest. 

^ited  in  Graham  v.  Firemen's  Ins.  Co.  2  Disney  (Ohio)   255>  kolding  persoaal 
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.  interest  of  insured  in  property  unnecessary ;  Barnes  v.  Union  Mut.  F.  Ins.  Co.  45 
N.  H.  21,  sustaining  mortgagee's  right  to  insure  property  in  own  name;  Platho  v. 
Merchants'  &  Mfrs.  Ins.  Co.  38  Mo.  248,  holding  parol  evidence  admissible  to  show 
insured's  interest  in  property  covered. 
Who  entitled  to  enforce  policy. 

Cited  in  Brown  v.  Hartford  Ins.  Co.  Fed.  Cas.  No.  2,009,  holding  action  on  fire 
insurance  policy  procured  by  trustee  for  benefit  of  and  payable  to  cestui  que  trust 
should  be  brought  by  latter;  Hoffman  v.  -^tna  F.  Ins.  Co.  32  N.  Y.  405,  88  A.  D. 
337,  sustaining  right  of  surviving  members  of  firm  to  enforce  policy;  Murdock  v. 
Chenango  County  Mut.  Ins.  Co.  2  N.  Y.  210,  denying  right  of  tenants  in  common 
insuring  against  loss  to  bring  joint  action  on  policy  after  conveyance  by  one  to 
other;  Farrow  v.  Commonwealth  Ins.  Co.  18  Pick  3,  29  A.  D.  564;  Forgay  v. 
Atlantic  Mut.  Ins.  Co.  2  Robt.  79;  Westchester  F.  Ins.  Co.  v.  Foster,  90  111.  121,— 
holding  one  to  whom  loss  payable  party  to  bring  action  on  fire  insurance  policy ; 
Sturm  V.  Atlantic  Mut.  Ins.  Co.  6  Jones  &  S.  281,  sustaining  right  of  one  to  whom 
policy  issued  to  maintain  action  for  all  owners  under  words  **to  whom  it  may  con- 
cern;" Walsh  V.  Washington  Marine  Ins,  Co.  32  N.  Y.  427,  holding  that  policy 
issued  to  benefit  of  whom  it  may  concern  inures  to  benefit  of  all;  Henshaw  v. 
Mutual  Safety  Ins.  Co.  2  Blatchf.  99,  Fed.  Cas.  No.  6,387,  sustaining  right  of  one 
insuring  vessel  for  benefit  of  whom  it  may  concern  to  bring  action  in  own  name ; 
Marittima  v.  Phenix  Ins.  Co.  fO  Hun,  361,  12  N.  Y.  Supp.  811,  holding  one  taking 
policy  covering  vessel  as  security  for  loan  entitled  to  enforce  same  in  case  ot 
loss;  Kent  v.  JEtnsL  Ins.  Co.  84  App.  Div.  428,  82  N.  Y.  Supp.  817,  sustaining  right 
of  mortgagee  to  enforce  policy  to  extent  of  debt;  Aldrich  v.  Equitable  Safety  Ins. 
Co.  1  Woodb.  &  M.  272,  Fed.  Cas.  No.  155,  holding  consignee  of  insured  cargo  en- 
titled to  recover  portion  of  loss  equal  to  sum  due  on  transaction ;  Wood  v.  Rutland 
ft  A.  Mut.  F.  Ins.  Co.  31  Vt.  552,  holding  equitable  assignee  of  insurance  policy 
bound  to  sue  in  name  of  insured;  Hurlburt  v.  Pacific  Ins.  Co.  2  Sumn.  471,  Fed. 
Cas.  No.  6,919;  Goodall  v.  New  England  Mut.  F.  Ins.  Co.  25  N.  H.  169,— holding 
agent  insuring  principal's  property  in  own  name  proper  party  plaintiff. 

Cited  in  reference  note  in  33  A.  D.  37)  on  insurance  for  whom  it  may  concern. 
Avoidance  of  policy. 

Cited  in  Sanders  v.  Hillsborough  Ins.  Co.  44  N.  H.  238,  holding  policy  to  "S. 
and  others"  not  avoided  by  sale  where  vendee  gave  back  mortgage  to  S.;  Allen  v. 
Lafayette  Ins.  Co.  34  La.  Ann.  763,  holding  policy  not  avoided  by  allegation  in 
action  for  loss  that  goods  in  rear  of  warehouse  instead  of  in  warehouse,  where 
same  roof  over  all ;  Richards  v.  Protection  Ins.  Co.  30  Me.  273,  holding  policy  on 
goods  not  hazardous  avoided  by  keeping  of  oil;  Grant  v.  Howard  Ins.  Co.  5  Hill, 
10,  holding  provision  in  policy  that  it  should  be  void  if  "house  building  or  re- 
pairing" be  carried  on,  inapplicable  to  repairs  to  property  itself. 

Cited  in  reference  notes  in  37  A.  D.  46,  on  materiality  of  description  of  prop- 
erty in  insurance  policy;  81  A.  D.  530,  as  to  when  error  in  description  of  prop- 
erty in  insurance  policy  is  not  fatal;  40  A.  D.  351,  on  effect  upon  insurance  of 
misrepresentations  by  assured;  69  A.  D.  202,  as  to  when  misrepresentation  will 
avoid  insurance  policy;  41  A.  D.  497,  on  effect  of  false  or  inaccurate  representa- 
tions in  application  for  insurance. 

Cited  in  notes  in  30  A.  D.  101,  on  what  is  a  misdescription  of  insured  property 
and  its  effect;  74  A.  D.  498,  on  necessity  that  misrepresentation  or  concealment  be 
fraudulently  made  to  avoid  insurance  policy. 
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Waiver  of  proof  of  I088. 

Cited  in  Westlake  v.  St.  lAwrence  Mut.  Ins.  Co.  14  Barb.  206,  holding  payment 
of  portion  of  lose  waiver  of  furnishing  of  preliminary  proofs. 
Action  for  fraud. 

Cited  in  Hatchett  v.  Gibson,  13  Ala.  587,  holding  failure  to  store  cotton  in 
fireproof  warehouse  as  claimed  not  basis  of  action  for  fraud. 

22  AM.  DfiC.  674,  JACKSON  BX  BBM.  HENDRICKS  ▼.  ANDREWS,  7 

WEND.  162. 
l^hen  possession  is  adverse. 

Cited  in  Humbert  v.  Trinity  Church,  24  Wend.  587,  holding  tenant  in  common 
in  possession  presumed  to  hold  for  himself  and  cotenant;  Hall  v.  McCormick,  7 
Tex.  269,  on  question  whether  statute  runs  in  favor  of  one  in  possession  under 
fraudulent  conveyance. 

Cited  in  reference  note  in  26  A.  D.  103,  on  requisites  to  title  by  adverse  pos- 
session. 
Sale  pending  action. 

Cited  in  Leitch  v.  Wells,  48  N.  Y.  585,  holding  doctrine  of  constructive  notice  b^ 
lis  pendens  not  applicable  to  stocks;  Diamond  v.  Lawrence  County,  37  Pa.  353, 
78  A.  D.  429,  holding  that  purchasers  of  bonds  given  by  coimty  in  aid  of  railroad 
pending  action  for  subscription  take  with  notice  of  facts;  Norton  v.  Birge,  3o 
Conn.  250,  holding  rights  of  parties  not  changed  by  purchase  pending  action  to 
determine  title;  Carr  v.  Cates,  96  Mo.  271,  9  S.  W.  659,  holding  title  of  purchaser 
pending  appeal  of  action  involving  title  not  aided  by  failure  to  give  supersedeas 
bond;  Griswold  v.  Miller,  15  Barb.  520,  holding  one  purchasing  property  with 
knowledge  that  lunacy  commission  for  grantor  pending,  not  bona  fide  purchaser.: 
Skeel  V.  Spraker,  8  Paige,  182,  on  purchase  of  premises  pending  action. 

Cited  in  reference  notes  in  26  A.  D.  466;  48  A.  D.  HI;  11  A.  S.  R.  856,— on 
doctrine  of  Us  pendens;  35  A.  D.  155,  on  purchase  pendente  lite;  29  A.  D.  136, 
on  what  is  champerty. 

Cited  in  notes  in  14  A.  D.  775;  2  L.R.A.  48, — on  doctrine  of  lis  pendens;  56  A. 
S.  R.  857,  859,  on  the  law  of  lis  pendens;  2  L.R.A.  49,  on  validity  of  alienation 
pending  suit  in  which  lis  pendens  has  been  filed;  15  A.  D.  322,  on  buying  and 
selling  dormant  titles  or  things  in  litigation. 

Distinguished  in  Parks  v.  Jackson,  11  Wend.  442,  25  A.  D.  656,  holding  pur- 
chase of  land  under  contract  not  void  because  pending  action  affecting  title  where 
purchase  price  paid  and  valuable  improvements  made. 
Rights  of  purchaser  from  one  without  title. 

Cited  in  Lambert  v.  Huber,  22  Misc.  462,  50  N.  Y.  Supp.  793,  holding  one  taking 
possession  under  deed  of  land  to  which  he  knew  grantor  had  no  titie,  trespasser. 

Cited  in  note  in  55  A.  D.  413,  on  deed  of  property  of  which  grantor  is  disseised. 
Assignment  of  action. 

Cited  in  Arents  v.  Long  Island  R.  Co.  36  App.  Div.  379,  55  N.  Y.  Supp.  401, 
holding  agreement  to  prosecute  claim  to  judgment  and  assign  rights  thereunder 
not  assignment  of  action. 
Ejectment  against  several  defendants. 

Cited  in  Love  v.  Wilboum,  27  N.  C.  (5  Ired.  L.)  344,  sustaining  right  of  plain- 
tiff in  ejectment  to  declare  on  same  title  against  all  though  oocupying  in 
severalty;  Rogers  v.  Arthur,  21  Wend.  598,  holding  in  action  of  ejectment  against 
several  defendants  occupying  in  severalty  recovery  against  one  entitles  others  to 
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judgment  in  own  favor ;  Smythe  v.  New  Orleans  Canal  &  Bkg.  Co.  34  Fed.  825,  sus- 
taining equity's  refusal  to  entertain  ejectment  where  defendants  would  be  as  many 
as  in  actibn  at  law. 
CondusiTeness  of  judgment  establishing  title. 

Cited  in  Gould  v.  Stanton,  16  Conn.  12,  sustaining  right  of  court  in  action  to 
set  aside  deed  as  fraudulent  to  settle  question  of  title. 

22  AM.  DEC.  678,  QTLUET  ▼.  MEAD,  7  WEND.  19S. 
Right  of  action  for  seduction. 

Cited  in  Hamilton  v.  Lomax,  6  Abb.  Pr.  142,  26  Barb.  616,  denying  right  of  per- 
son seduced  to  maintain  action  for  seduction;  Cheney  v.  Arnold,  15  N.  Y.  345, 
69  A.  D.  609,  holding  action  for  seduction  maintainable  at  suit  of  father  of 
daughter  seduced. 

Cited  in  reference  note  in  44  A.  D.  741,  on  parent's  right  to  sue  for  seduction  of 
daughter. 

Cited  in  note  in  20  A.  D.  644,  on  parent's  right  to  maintain  action  for  daugh- 
ter's seduction. 
Proof  of  promise  of  marriage  in  action  for  seduction. 

Cited  in  Kip  v.  Berdan,  20  N.  J.  L.  239;  Whitney  v.  Elmer,  60  Barb.  260; 
Haynes  v.  Sinclair,  23  Vt.  108;  Comer  v.  Taylor,  82  Mo.  341, — denying  right  of 
parent  to  prove  promise  of  marriage  in  action  for  daughter's  seduction;  White 
V.  Campbell,  13  Gratt.  573;  Parker  v.  Monteith,  7  Or.  277, — holding  contra; 
Johnson  v.  Noble,  13  N.  H.  286,  38  A.  D.  485,  on  admissibility  of  promise  of  mar- 
riage in  action  by  parent  for  debauching  of  daughter. 

Cited  in  note  in  44  A.  D.  175,  176,  on  admissibility  of  evidence  of  promise  of 
marriage  in  action  for  seduction. 
Proof  of  seduction  in  action  for  breach  of  promise. 

Distinguished  in  Lanigan  v.  Neely,  4  Cal.  App.  760,  89  Pac.  441,  holding  that 
seduction  may  be  pleaded  in  action  for  breach  of  promise  of  marriage  as  element  of 
punitive  damages. 
Grounds  for  new  trial. 

Cited  in  Waring  v.  United  States  Teleg.  Co.  44  How.  Pr.  69,  4  Daly,  233; 
Stiles  V.  Tilford,  10  Wend.  338;  Wisconsin  State  Bank  v.  Dutton,  11  Wis.  372; 
Deerfield  v.  Northwood,  10  N.  H.  269, — holding  admission  of  incompetent  evidence 
not  ground  for  new  trial  where  jury  instructed  to  disregard  it;  Clark  v.  Brooks, 
2  Abb.  Pr.  N.  S.  386,  2  Daly,  159,  holding  new  trial  proper  when  erroneous  evi- 
dence admitted  in  absence  of  proof  beyond  reasonable  doubt  that  jury  not  in- 
fluenced. 

Cited  in  reference  note  in  26  A.  D.  684,  on  effect  of  caution  to  jury  not  to 
consider  inadmissibility  of  evidence  to  prevent  new  trial. 

22  AM.  DEC.  682,  HYDE  ▼.  STONE,  7  WEND.  864. 
Rights  and  liabilities  of  father  as  guardian. 

Cited  in  Whitlock  v.  Whitlock,  1  Dem.  160,  denying  right  of  father  as  natural 
guardian  to  receive  legacy  given  minor  son ;  Selden's  Appeal,  31  Conn.  548,  holding 
upon  resignation  of  guardian  father  as  natural  guardian  entitled  to  receive 
rents  of  land  of  minor  children ;  Linton  v.  Walker,  8  Fla.  144,  71  A.  D.  105,  hold- 
ing payment  to  father  as  natural  guardian  for  child,  not  binding  on  latter; 
Rhea  v.  Bagley,  63  Ark.  374,  36  L.R.A.  86,  38  S.  W.  1039  (dissenting  opinion), 
on  liability  of  father  making  gift  of  land  to  minor  children  to  account  for  rents 
Am.  Dec.  Vol.  III.— 77. 
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during  minority;  Francisco  v.  Benepe,  6  Mont.  243,  11  Pac.  637,  denying  father's 
control  over  property  of  emancipated  minor  child  purchased  with  own  funds. 

Cited  in  reference  note  in  29  A.  D.  89,  on  extent  of  guardianship  by  nature. 

Cited  in  notes  in  11  L.R.A.  440,  on  guardians  by  nature;  89  A.  8.  R.  268,  on 
genera]  nature  and  extent  of  guardianship  over  person  of  ward;  89  A.  S.  R.  276. 
on  right  of  natural  guardian  to  custody  of  ward. 
Rights  of  next  of  kin. 

Cited  in  Herrington  v.  Lowman,  22  App.  Div.  266,  47  N.  Y.  Supp.  863,  holding 
next  of  kin  entitled  to  intestate's  personal  property  as  tenants  in  common. 

Distinguished  in  Beecher  v.  Crouse,  19  Wend.  306;  Woodin  v.  Bagley,  13  Wend. 
453, — holding  next  of  kin  not  entitled  to  maintain  trover  for  distributive  share; 
CuUen  V.  O'Hara,  4  Mich.  132,  denying  right  of  next  of  kin  to  gold  coin  belonging 
to  estate  before  distribution. 
Right  to  maintain  action  against  cotenant. 

Cited  in  reference  notes  in  66  A.  D.  473,  on  right  of  tenant  in  common  of  per- 
sonalty to  sue  in  assiunpsit  cotenant  who  has  sold  the  common  property;  40  A.  D. 
653,  on  remedy  of  one  cotenant  for  sale  or  destruction  of  common  property  by  the 
other  cotenant. 

Cited  in  note  in  16  A.  S.  R.  661,  on  sale  by  one  tenant  in  common  of  chattels. 
—  Trespass  or  trover. 

Cited  in  Tyler  v.  Taylor,  8  Barb.  585,  holding  trover  not  maintainable  against 
cotenant  for  sale  of  horse  owned  in  common;  White  v.  Osborn,  21  Wend.  72. 
sustaining  right  to  maintain  trover  for  conunon  property  wrongfully  sold  by  co- 
tenant;  Arthur  v.  Gayle,  38  Ala.  259,  holding  action  maintainable  by  tenant  in 
common  of  a  remainder  in  slaves  against  cotenant  selling  slaves  as  his  own;  Hall 
v.  Page,  4  Oa.  428,  48  A.  D.  235,  denying  right  to  maintain  trover  against  coten- 
ant for  possession  of  note;  Sharp  v.  Benoist,  7  Mo.  App.  534,  denying  right  of 
part  owner  to  recover  po: session  of  horse  from  vendee  of  co-owner;  Herrin  v. 
Eaton,  13  Me.  193,  29  A.  D.  499,  sustaining  right  to  maintain  trespass  against 
cotenant  for  loss  of  goods  received  as  common  carrier;  Warren  v.  Aller,  1  Pinney 
(Wis.)  479,  44  A.  D.  406,  sustaining  right  to  maintain  trespass  against  cotenant 
for  destruction  of  crop  owned  in  common. 

Cited  in  reference  notes  in  24  A.  D.  37;  52  A.  D.  77, — on  trover  against  co< 
tenant;  24  A.  D.  164,  as  to  when  tenant  in  common  may  maintain  trover  against 
cotenant;  36  A.  D.  372,  on  maintenance  of  trover  or  trespass  by  one  tenant  in 
common  against  another;  27  A.  D.  574,  on  destruction  of  common  chattel  by  co- 
tenant  as  conversion;  69  A.  D.  508,  on  remedy  of  cotenant  for  conversion  or  sale 
of  common  property. 
Who  are  tenants  in  common. 

Cited  in  Hawley  v.  Keeler,  62  Barb.  231,  holding  patrons  of  cheese  factory 
receiving  cheese  in  proportion  to  quantity  of  milk  delivered,  tenants  in  couunon  of 
cheese  made. 
Admissibility  of  admissions  or  offers  of  compromise. 

Cited  in  Vail  v.  Judson,  4  E.  D.  Smith,  165,  holding  principal  not  bound  by  ad> 
missions  of  agent  after  termination  of  authority;  Hamblett  v.  Hamblett,  6  N.  H. 
333,  holding  admission  of  fact  not  inadmissible  because  made  pending  compromise; 
Stanford  v.  Bates,  22  Vt.  546,  holding  evidence  of  admissions  as  to  book  account 
made  by  adverse  party  after  commencement  of  suit  and  pending  settlement,  admis- 
sible; Columbus  V.  Howard,  6  Ga.  213,  sustaining  admissibility  of  admissions  of 
city  counsel  pending  action  against  city  for  death  of  slave;  Mead  v.  Degolyer,  16 
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Wend.  644  (dissenting  opinion),  on  admissibility  of  offer  made  in  compromise  of 
pending  action. 

Cited  in  reference  notes  in  40  A.  D.  198,  on  admissibility  of  declarations  against 
interest;  52  A.  D.  262,  on  competency  of  admissions  of  party  against  interest  as 
evidence. 
Right  to  interest. 

Cited  in  Richmond  v.  Dubuque  &  S.  C.  R.  Co.  33  Iowa,  422,  holding  interest  not 
recoverable  on  unliquidated  damages;  Cook  v.  New  York  C.  &  H.  R.  R.  Co.  10 
Hun,  426,  denying  right  of  jury  to  allow  interest  on  sum  awarded  for  negligent 
death;  Brentner  v.  Chicago,  M.  &  St.  P.  R.  Co.  68  Iowa,  630,  23  N.  W.  245,  holding 
interest  on  value  of  stock  killed  on  railroad  not  recoverable  before  verdict;  Blackie 
V.  Cooney,  8  Nev.  41,  sustaining  right  to  interest  on  value  of  property  taken  with- 
out proof  of  special  damage;  Wilson  v.  Troy,  60  Hun,  183,  14  N.  Y.  Supp.  721, 
holding  interest  recoverable  from  time  of  accident  on  damages  for  injury  to  horse ; 
Thomas  v.  Sternheimer,  20  Md.  268,  holding  interest  recoverable  on  value  of  horse 
taken  by  government  from  time  of  taking;  Derby  v.  Gallup,  5  Minn.  119,  Gil,  85, 
holding  in  action  of  trover  interest  on  value  of  goods  taken  recoverable  to  time  of 
trial;  McCormick  v.  Pennsylvania  C.  R.  Co.  49  N.  Y.  303,  holding  interest  re- 
coverable from  time  of  conversion;  Rhemke  v.  Clinton,  2  Utah,  230,  sustaining 
right  to  interest  on  value  of  property  wilfully  destroyed;  Godbe  v.  Young,  1 
Utah,  55,  holding  interest  allowable  on  account  stated;  Black  v.  Camden  &  A.  R. 
&  Transp.  Co.  45  Barb.  40,  holding  right  to  interest  on  damages  for  negligent  in- 
juries for  jury  to  determine;  Wilson  v.  Troy,  135  N.  Y.  96,  31  A.  S.  R.  817,  18 
L.R.A.  449,  32  N.  £.  44,  holding  allowance  of  interest  in  discretion  of  jury  in 
estimating  damages  for  injury  to  property;  Dana  v.  Fiedler,  1  E.  D.  Smith,  463 
(dissenting  opinion),  on  right  to  interest  on  damages  for  breach  of  contract. 

Cited  in  note  in  14  E.  R.  C.  563,  on  right  to  collect  interest. 
Appointment  of  administrator. 

Cited  in  Gregg  v.  Houseman,  16  N.  Y.  S.  R.  67,  holding  appointment  of  ad- 
ministrator unnecessary  in  action  by  next  of  kin  to  recover  share  in  estate ;  Bushe 
T.  Wright,  118  App.  Div.  320,  103  N.  Y.  Supp.  410,  denying  right  of  executrix  of 
testator's  son,  in  action  by  executor  to  settle  accounts,  to  compel  adjustment  of 
son's  interest  in  estate  of  which  father  executor  at  time  of  death,  no  administrator 
having  been  appointed  to  succeed  him;  Segelken  v.  Meyer,  94  N.  Y.  473,  5  N.  Y. 
Civ.  Proc.  Rep.  1,  sustaining  right  of  next  of  kin  to  maintain  action  for  personal 
property  without  appointment  of  administrator  where  former's  right  thereto 
clear;  Austin  v.  Snider,  17  Colo.  App.  182,  68  Pac.  125,  holding  one  entitled  to 
whole  estate  entitled  to  sue  on  bond  without  appointment  of  administrator. 

Cited  in  note  in  15    L.R.A.  491,  on  necessity  of  administration  in  devolution  ot 
decedent's  personalty. 
Action  by  administrator  de  bonis  non. 

Cited  in  Romans  v.  New  York  L.  Ins.  Co.  55  Misc.  574,  106  N.  Y.  Supp.  929, 
sustaining  power  of  administrator  de  bonis  non  to  recover  for  services  rendered  by 
intestate  domiciled  in  another  country  under  whose  laws  personalty  descends  to 
heirs. 
Action  by  guardian. 

Cited  in  Thomas  v.  Bennett,  56  Barb.  197,  holding  guardian  entitled  to  sue  in 
own  name  for  money  due  ward. 

Rights  of  widow  in  personalty. 

Cited  in  Fox  v.  Burns,  12  Barb.  677,  sustaining  title  of  purchaser  from  widow 
of  chattel  mortgagor  under  sale  made  more  than  year  after  mortgage  due. 
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22  AM.  DEO.  686,  CUIiVER  ▼.  AVERY,  7  WENT}.  880. 
Action  for  false  representations. 

Cited  in  Knimm  v.  Beach,  25  Hun,  293,  holding  fraudulent  representations 
gravaman  of  action  for  fraud  and  deceit;  Crandall  v.  Bryan,  15  How.  Pr.  48, 
5  Abb.  Pr.  162,  holding  fraud  accompanied  by  damage  basis  of  action  relating  to 
real  and  personal  property;  Dwight  v.  Chase,  3  111.  App.  67,  holding  false  repre- 
sentation as  to  income  of  business  as  inducement  to  purchase,  actionable ;  Oeblhof 
V.  Solomon,  73  App.  Div.  329,  76  N.  Y.  Supp.  716,  holding  purchaser  of  business  on 
representation  that  landlord  would  consent  to  assignment  of  lease  not  obliged  to 
wait  till  eviction  before  bringing  action  for  deceit;  Terrill  v.  Grove,  2  Mich.  N. 
P.  3,  holding  knowledge  of  falsity  of  representations  necessary  to  maintenance  of 
action  for  deceit;  Homer  v.  Fellows,  I  Dougl.  (Mich.)  51,  holding  sale  of  fanning 
mill  represented  to  do  good  work  not  fraudulent  unless  vendor  knew  otherwise; 
Ely  V.  Mumford,  47  Barb.  629,  holding  rescission  of  contract  unnecessary  to  main- 
tain action  for  deceit. 

Cited  in  reference' notes  in  80  A.  D.  183,  on  actions  for  fraudulent  representa- 
tions  generally;  45  A.  D.  216,  as  to  when  action  for  deceit  or  false  representations 
lies;  61  A.  S.  R.  796,  on  fraudulent  purchase  of  goods  on  credit;  44  A.  D.  463, 
on  liability  of  one  affirming  what  he  knows  to  be  false  or  does  not  know  to  be 
true. 

Cited  in  notes  in  18  A.  S.  R.  555,  on  actions  for  false  representations;  11  A.  S. 
R.   350,  on  false  representations  which  will  vitiate  or  avoid  contract. 
—  Relating  to  land. 

Cited  in  Carvill  v.  Jacks,  43  Ark.  439,  holding  fraudulent  representations  or 
deceit  in  sale  of  land  accompanied  by  damages  actionable;  Mitchell  v.  Zimmer- 
man, 4  Tex.  75,  51  A.  D.  717;  Newell  v.  Horn,  45  N.  H.  421, — sustaining  vendee's 
right  to  maintain  action  against  vendor  for  false  representations  as  to  extent  oi 
land  conveyed;  Whitney  v.  Allaire,  1  N.  Y.  305,  holding  action  maintainable  for 
false  representations  as  to  extent  of  premises  demised ;  Wright  v.  Phipps,  90  Fed. 
556,  holding  representations  as  to  land  merged  in  covenants;  Peabody  v.  Phelps, 
9  Cal.  213,  holding  action  for  fraudulent  representations  as  to  title  not  maintain- 
able by  one  taking  possession  under  deed  with  covenants;  W^ard  v.  Wiman,  17 
Wend.  193,  sustaining  action  against  grantor  for  fraudulent  representations  that 
land  free  of  encumbrances  although  deed  contains  covenant  against  encumbrances; 
Haight  V.  Hayt,  19  N.  Y.  464,  holding  action  maintainable  against  vendor  for 
false  representations  as  to  encumbrance  even  in  absence  of  warranty;  Knmim  v. 
Beach,  96  N.  Y.  398,  sustaining  right  of  vendee  induced  to  purchase  land  by  false 
representations  to  rescind  contract  or  sue  for  fraud ;  Gwinther  v.  Gerding,  3  Head, 
197,  sustaining  right  of  vendee  to  elect  to  rescind  contract  of  sale  and  bring  action 
for  deceit;  Tyner  v.  Cotter,  67  Wis.  482,  30  N.  W.  782,  holding  action  for  fraudn- 
lent  representations  as  to  perfect  title  maintainable  although  vendee  took  only 
quitclaim  deed,  vendor  refusing  to  give  other;  Barnes  v.  Union  P.  R.  Co.  4  C.  C. 
A.  199,  12  U.  S.  App.  1,  54  Fed.  87,  holding  complaint  in  action  for  false  repre- 
sentations as  to  ownership  of  land  conveyed  sufficient  without  ailing  knowledge 
of  falsity;  Ring  v.  Ogden,  45  Wis.  303,  holding  second  conveyance  by  grontor 
actionable  tort  when  made  to  defeat  prior  deed. 

Cited  in  reference  notes  in  28  A.  D.  181,  on  fraud  in  sale  of  real  estate;  84  A. 
S.  R.  814,  on  fraudulent  representations  as  to  title  to  land;  37  A.  D.  405,  on 
action  of  deceit  for  false  representations  in  sale  of  land ;  68  A.  D.  120,  on  vendee's 
right  of  action  for  vendor's  concealment  or  misrepresentation  as  to  title  to  land; 
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39  A.  D.  733,  on  vendor's  liability  to  action  for  false  affirmations;  35  A.  D.  408, 
on  fraudulent  representation  as  to  title  to  land  rendering  person  making  it  re- 
sponsible. 

Cited  in  note  in  2  A.  D.  79,  on  fraudulent  representations  by  vendor  of  land 
regarding  title  as  actionable. 
Measure  of  damages  for  false  representations. 

Cited  in  Brisbane  v.  Pomeroy,  13  Daly,  358,  holding  measure  of  damages  for 
fraudulently  representing  one  joining  in  deed  to  be  wife  difference  between  value 
of  land  under  disability  to  convey  and  value  without  dower. 
lilabllity  of  pnbllc  officers. 

Cited  in  notes  in  18  A.  S.  R.  562,  on  liability  of  public  officer  for  false  repre-^ 
sentations;  95  A.  S.  R.  79,  on  defenses  available  to  ministerial  officer  for  non- 
feasance and  misfeasance. 
Right  to  new  trial. 

Cited  in  Honsee  v.  Hammond,  39  Barb.  89;  Morss  t.  Sherrill,  63  Barb.  21; 
People  V.  Townsend,  37  Barb.  520, — denying  right  to  new  trial  where  evidence  con- 
tradictory, on  ground  that  verdict  against  weight;  Brooks  v.  Moore,  67  Barb.  393, 
holding  verdict  of  jury  conclusive  when  supported  by  some  evidence. 

Cited  in  reference  notes  in  33  A.  D.  656 ;  65  A.  D.  436, — as  to  when  verdict  will 
be  set  aside  as  against  evidence. 

22  AM.  DEO.  590,  HUBBARD  T.  ELMER,  7  WEND.  446. 
Power  of  agent. 

Cited  in  Decker  v.  Sexton,  19  Misc.  59,  43  N.  Y.  Supp.  167,  denying  implied 
power  of  general  agent  to  waive  provision  as  to  when  lease  to  become  operative; 
Craighead  v.  Peterson,  72  N.  Y.  279,  28  A.  R.  150,  holding  agent  empowered  to 
draw  note  or  check  on  bank  where  principal  had  account  not  authorized  to  draw 
note  at  other  bank ;  Blum  v.  Robertson,  24  Cal.  127,  holding  one  dealing  with  at- 
torney in  fact  boimd  to  know  extent  of  authority. 
Agent's  liability  to  principal. 

Cited  in  Rogers  v.  Bradford,  1  Pinney  (Wis.)  418,  holding  agent  liable  to 
principal  for  failure  to  inform  him  of  important  transactions. 

Admissibility  of  declarations. 

Cited  in  White  v.  Miller,  71  N.  Y.  118,  27  A.  R.  13,  holding  declarations  of 
seller  as  to  defective  character  of  seed  made  eight  months  after  sale,  inadmissible 
in  action  for  breach  of  warranty. 
—  Of  agent. 

Cited  in  Mt.  Morris  Electric  Light  Co.  v.  United  States  Horse  &  C.  Show 
Soc.  9  Misc.  180,  29  N.  Y.  Supp.  584,  holding  principal  not  bound  by  admissions  of 
agent  not  within  scope  of  employment;  Woods  v.  Clark,  24  Pick.  35;  Innis  v.  The 
Senator,  1  Cal.  459,  54  A.  D.  305, — holding  declarations  of  agent  inadmissible 
against  principal  except  as  part  of  res  gesice;  Converse  v.  Blumrich,  14  Mich.  108, 
90  A.  D.  230,  holding  declarations  of  agent  subsequent  to  transaction,  inadmis- 
sible; Butterfield  v.  Blanchard,  2  N.  Y.  Code  Rep.  31,  holding  declarations  of 
agent  after  sale  as  to  principal's  debt  to  vendor,  inadmissible  against  principal; 
New  York  L.  Ins.  &  T.  Co.  v.  Beebe,  7  N.  Y.  364,  holding  principal  not  estopped  to 
deny  false  statement  of  agent  to  borrow  money  on  former's  mortgage  as  to  owner- 
ship thereof. 

Cited  in  reference  notes  in  13  A.  8.  R.  22,  on  admissions  of  agent  as  evidence 
against  principal;   41  A.  D.  487,  on  admissibility  against  principal  of  declara- 
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tions  of  agent;  39  A.  D.  G56,  on  agent's  declarations  after  transaction  to  which 
agency  extends  as  evidence  against  principal. 

22  AM.  DEC.  592,  GILBBRT  t.  DICKKRSON,  7  WEND.  449. 
liiablllty  for  conversion. 

Cited  in  White  v.  Phelps,  12  N.  H.  382,  holding  mortgagor's  sale  in  exclosion  of 
rights  of  mortgagee,  conversion;  Moulton  v.  Robinson,  27  N.  H.  550,  holding 
sheriff  selling  whole  property  on  execution  against  one  tenant,  guilty  of  conver- 
sion; Fiero  v.  Betts,  2  Barb.  633,  holding  purchaser  from  sheriff  under  execution 
sale  against  one  tenant  not  liable  to  action  of  trespass  by  other  tenant;  Osbom 
^  V.  Schenck,  83  N.  Y.  201  (affirming  18  Hun,  202),  holding  one  taking  chattel  mort- 
gage on  mill  and  machinery  from  one  tenant  not  liable  to  ootenant  for  conversion. 
—  Of  cotenant. 

Cited  in  Dear  v.  Reed,  37  Hun,  594,  holding  mere  possession  by  one  tenant  of 
wool  owned  in  common,  not  conversion;  Perry  v.  Granger,  21  Neb.  679,  33  N.  W. 
261 ;  Weld  v.  Oliver,  38  Mass.  559, — holding  tenant's  sale  of  common  property  as 
own,  conversion;  Person  v.  Wilson,  25  Minn.  189,  holding  partner's  sale  of  firm 
property  as  own,  conversion;  Dyckman  v.  Valiente,  42  N.  Y.  549,  holding  co- 
owners  transferring  boat  without  accounting  for  cotenant's  share,  guilty  of  con- 
version; Kilgore  v.  Wood,  56  Me.  150,  holding  tenant  purchasing  cotenant's  in- 
terest and  selling  witliout  payment  of  purchase  price  to  latter  not  guilty  of  con- 
version; Winner  v.  Penninmii,  35  Md.  163,  6  A.  R.  385,  holding  joint  tenant's  sur- 
render of  note  without  authority  liable  to  cotenant  for  conversion. 

Cited  in  reference  notes  in  22  A.  D.  586;  24  A.  D.  36;  52  A.  D.  77,— on  trover 
against  cotenant;  27  A.  D.  574,  on  destruction  of  common  chattel  by  ootenant  as 
conversion;  24  A.  D.  164,  as  to  when  tenant  in  common  may  maintain  trover 
against  cotenant;  60  A.  D.  508,  on  remedy  of  cotenant  for  conversion  or  sale  oi 
common  property. 

Cited  in  notes  in  24  A.  S.  R.  817,  on  conversion  by  cotenant  in  chattels;  12 
L.R.A.  262,  on  liability  of  tenant  in  common  in  action  of  trover  for  conversion  of 
the  property. 
liiability  of  cotenant  for  repairs. 

Cited  in  The  Two  Marys,  10  Fed.  919,  holding  shipwright  entitled  to  enforce 
lien  for  work  against  interest  of  tenant  not  consenting  when  repairs  necessary. 
Liability  to  cotenant. 

Cited  in  Tinney  v.  Stebbins,  28  Barb.  290,  holding  loss  or  injury  to  common 
property  necessary  to  entitle  tenant  to  maintain  action  against  cotenant;  Herrin 
V.  Eaton,  13  Me.  193,  29  A.  D.  499,  holding  tenant  losing  article  owned  in  com- 
mon liable  to  cotenant;  Robinson  v.  Dickey,  143  Ind.  205,  52  A.  S.  R.  417,  42  N. 
E.  679,  denying  right  of  tenant  to  maintain  trover  against  cotenant  in  exclusive 
possession  of  chattels  but  not  denying  other's  title. 
Possession  by  cotenants. 

Cited  in  King  v.  Phillips,  1  Lans,  421,  holding  trustee  of  school  district  owning 
schoolhouse  in  common  with  others  not  entitled  to  exclude  other  trustees. 
Right  to  waive  tort. 

Cited  in  White  v.  Brooks,  43  N.  H.  402,  holding  tenant  whose  interest  sold  by 
cotenant  entitled  to  waive  tort  and  sue  for  money  had  and  received. 
Necessary  parties  plaintiff. 

Cited  in  Brown  v.  Ravenscraft,  88  Md.  216,  44  Atl.  170,  holding  all  of  com- 
mon owners  necessary  parties  plaintiff  in  replevin. 
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Time,  mode,  and  necessity  of  objection  for  nonjoinder. 

Cited  in  Zabriskie  v.  Smitli,  13  N.  Y.  322,  64  A.  D.  561 ;  Butler  v.  Boynton,  117 
Mo.  App.  462,  94  S.  W.  723, — holding  defect  of  parties  plaintiff  in  action  of  tres- 
pass waived  by  failure  to  object;  Tripp  v.  Riley,  15  Barb.  333,  sustaining  right  of 
one  tenant  to  sue  stranger  for  conversion  when  no  objection  made  to  defect  of 
parties. 

Cited  in  reference  notes  in  43  A.  D.  259,  on  form  of  objection  to  nonjoinder  of 
parties ;  46  A.  D.  630,  on  how  nonjoinder  of  plaintiffs  or  defendants  must  be  taken 
advantage  of;  41  A.  D.  296,  as  to  when  and  how  objection  of  nonjoinder  is  made; 
27  A.  D.  721,  as  to  time  and  mode  of  taking  objection  of  want  of  proper  parties; 
67  A.  D.  258,  on  taking  advantage  of  nonjoinder  of  party  plaintiff  in  ew  delicto 
action ;  37  A.  D.  69 ;  69  A.  D.  87, — on  nonjoinder  of  parties  as  matter  for  plea  in 
abatement. 

Cited  in  note  in  1  E.  R.  C.  164,  on  how  advantage  may  be  taken  of  nonjoinder 
of  plaintiff  in  tort. 

29  AM.  DEO.  595,  MATNARD  v.  BEARDSIiST,  7  WEND.  560. 
Witness's  understanding  of  slander  or  libel. 

Cited  in  Gribble  v.  Pioneer-Press  Co.  37  Minn.  277,  34  N.  W.  30,  holding  wit- 
ness's opinion  as  to  meaning  of  libelous  statement,  inadmissible;  Smith  v.  Sun 
Pub.  Co.  60  Fed.  399;  Smith  v.  Sun  Printing  k  Pub.  Asso.  5  C.  C.  A.  91, 
14  U.  S.  App.  173,  56  Fed.  240;  People  v.  Parr,  42  Hun,  313,  6  N.  Y. 
Crim.  Rep.  34;  White  v.  Sayward,  33  Me.  322,— holding  testimony  of  wit- 
nesses inadmissible  to  show  that  they  considered  plaintiff  one  meant  in  libelous 
statement;  Weed  v.  Bibbins,  32  Barb.  315;  Smith  v.  Gaffard,  33  Ala.  168,— hold- 
ing witness's  understanding  of  slanderous  charge,  inadmissible;  Julian  v.  Kansas 
City  Star  Co.  209  Mo.  36,  107  S.  W.  496  (dissenting  opinion),  on  admissibility  of 
witness's  understanding  of  libel. 

Cited  in  reference  notes  in  63  A.  D.  269,  on  admissibility  of  witness's  under- 
standing of  words  to  which  he  has  testified ;  52  A.  D.  770,  on  admissibility  of  testi- 
mony as  to  how  witness  understood  alleged  libelous  publication;  74  A.  S.  R.  368, 
on  opinion  evidence  as  to  whether  publication  was  considered  libelous. 
Jnstlflcation  for  libel. 

Cited  in  reference  note  in  40  A.  S.  R.  699,  on  previous  publication  by  plaintiff 
as  justification  for  libel. 
Provocation  for  slander  or  libel. 

Cited  in  Israel  v.  Israel,  109  Mo.  App.  366,  84  S.  W.  453,  holding  evidence 
of  great  provocation  admissible  in  mitigation  of  damages  for  slander;  Shockey  v. 
McCauley,  101  Md.  461,  61  Atl.  683,  4  A.  &  E.  Ann.  Cas.  921,  holding  evidence  of 
provocation  admissible  in  mitigation  of  damage  for  slanderous  charge  of  theft; 
Birchard  v.  Booth,  4  Wis.  67,  holding  of  approbrious  language  spoken  at  time  of 
assault  admissible  in  reduction  of  damages;  Moore  v.  Clay,  24  Ala.  235,  60  A.  D. 
461,  holding  evidence  of  statements  derogatory  of  character  admissible  to  reduce 
damages  for  slander;  Morely  v.  Dunbar,  24  Wis.  183,  holding  evidence  of  malicious 
conduct  provoking  assault  admissible  in  reduction  of  damages;  Miles  v.  Harring- 
ton, 8  Kan.  426,  holding  heat  and  passion  no  defense  to  slanderous  charge  of 
perjury;  Gould  v.  Weed,  12  Wend.  12;  Child  v.  Homer,  13  Pick.  503,  holding  evi- 
dence of  recent  provocative  publication  admissible  in  mitigation  of  damage  for 
libel;  SheffiU  v.  Van  Deusen,  15  Gray,  486,  77  A.  D.  377,  holding  evidence  of  provo- 
cation given  at  another  time  inadmissible;  Coze  v.  Whitney,  9  Mo.  627,  holding 
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evidence  of  remote  publication  of  libel  concerning  wife  not  admissible  in  mitiga- 
tion of  damages  for  assault  and  battery;  Porter  y.  Henderson,  11  Mich.  20,  82  A. 
D.  69,  holding  evidence  that  on  unconnected  occasion  plaintiff  called  defendant  liai 
not  admissible  in  mitigation  of  damages  for  slander  charging  perjury;  Weston 
V.  Grand  Rapids  Pub.  Co.  128  Mich.  376,  87  N.  W.  258,  holding  publication  not 
reply  to  libelous  article  inadmissible  to  show  provocation;  Quinby  v.  Minnesota 
Tribune  Co.  38  Minn.  628,  8  A.  S-  R.  693,  38  N.  W.  623,  holding  evidence  of  publi- 
cation inducing  libelous  article  inadmissible  where  former  irrelevant  to  libel; 
Goldsmith  v.  Joy,  61  Vt.  488,  16  A.  S.  R.  923,  4  L.R.A.  600,  17  Atl.  1010,  holding 
provocation  not  amounting  to  justification  not  admissible  to  mitigate  damages 
for  assault;  Bush  v.  Prosser,  13  Barb.  221,  holding  evidence  of  lewd  conduct  by 
plaintiff's  family  not  admissible  in  mitigation  of  danuiges  for  charge  of  keeping 
house  of  ill  fame. 
Mitigation  of  damages  In  libel  or  slander. 

Cited  in  reference  notes  in  36  A.  D.  603,  on  mitigation  of  damages  in  libel;  71 
A.  D.  274,  on  right  to  show  general  bad  character  of  plaintiff  in  mitigation  of 
damages  in  action  for  libel  or  slander. 

Cited  in  note  in  28  L.R.A.  724,  on  time  and  connection  of  charges  to  mitigate 
damages  in  libel  cases. 

22  AM.  DEC.  608,  WOOD  T.  JACKSON,  8  W£ND.  f . 
Validity  of  conveyance. 

Cited  in  Newton  v.  Jay,  107  App.  Div.  467,  96  N.  Y.  Supp.  413,  35  N.  Y.  Civ. 
Proc.  Rep.  89,  holding  deed  of  trust  in  contemplation  of  marrisge  made  by  one 
without  debts,  valid ;  High  v.  Nelms,  14  Ala.  360,  48  A.  D.  103,  sustaining  right  ol 
creditors  to  set  aside  voluntary  conveyance  by  father  to  child;  Watson  v.  Le 
Row,  6  Barb.  481,  holding  antecedent  creditor  entitled  to  require  grantee  in  volun- 
tary conveyance  to  show  absence  of  fraud. 

Cited  in  reference  notes  in  29  A.  D.  126;  30  A.  D.  338,— on  validity  of  volun< 
tary  conveyances;  49  A.  D.  719,  on  validity  of  voluntary  conveyances  against  exist- 
ing and  subsequent  creditors  and  purchasers;  71  A.  S.  R.  646,  on  purging  convey- 
ance of  fraud. 

Cited  in  note  in  13  L.R.A.  640,  on  effectiveness  of  voluntary  conveyance. 
Effect  of  reversal  of  Judgment. 

Cited  in  Womack  v.  Circle,  32  Gratt.  324,  holding  judgment  of  conviction  al- 
though reversed  conclusive  as  to  probable  cause  in  action  for  malicious  prosecu- 
tion. 

Cited  in  reference  notes  in  26  A.  D.  416,  on  rights  of  parties  on  reversal  of 
judgment;  64  A.  D.  466,  on  reversal  of  erroneous  judgment  as  affecting  rights  ol 
third  persons  acquired  thereunder. 

Cited  in  note  in  96  A.  S.  R.  133,  on  reversal  of  judgment  as  terminating  its 
effect  as  res  judicata  and  as  a  merger. 
—  On  purchaser's  title. 

Cited  in  Hening  v.  Punnett,  4  Daly,  643;  Graham  v.  Bleakie,  2  Daly,  55, — 
holding  purchaser's  title  not  devested  by  subsequent  reversal  of  judgment  of  fore- 
closure; Holden  v.  Sackett,  12  Abb.  Pr.  473;  McAusland  v.  Pundt,  1  Neb.  211, 
93  A.  D.  368, — ^holding  vendee  of  property  from  one  purchasing  imder  judgment 
not  devested  of  title  by  reversal;  Winterson  v.  Hutchings,  10  Misc.  396,  31  X.  Y. 
Supp.  127,  holding  assignee  of  judgment  purchasing  land  on  execution  sale  Iwund 
to  restore  same  to  debtor  upon  reversal  of  judgment  on  appeal;  Clarke  v.  Daven* 
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port,  1  Bo8w.  96,  holding  title  of  purchaser  not  affected  by  misapplication  of 
proceeds  by  grantor  selling  under  order  of  court. 

Cited  in  reference  note  in  71  A.  D.  689,  on  effect  of  reversal  of  judgment  on  sale 
under  execution. 

Cited  in  notes  in  21  L.R.A.  64,  on  protection  of  stranger  purchasing  at  execu 
tion  or  judicial  sale  on  reversal  of  decree;  96  A.  S.  R.  136,  on  restitution  aft2r 
reversal  of  judgment  where  property  has  been  transferred  under  it  to  stranger. 
Title  of  purchaser  at  sheriff's  sale. 

Cited  in  note  in  25  A.  D.  610,  on  vesting  of  title  in  purchaser  at  sheriff's  sale. 
Correction  of  judgment. 

Cited  in  Richardson  v.  Jones,  12  Gratt.  53,  65  A.  D.  240,  denying  right  to  cor- 
rect judgment  by  confession  under  Code  §  181. 
Marriage  as  consideration. 

Cited  in  Lionberger  v.  Baker,  88  Mo.  447,  holding  conveyance  in  consideration 
of  marriage,  valid;  Vance  v.  Vance,  21  Me.  364,  holding  marriage  good  considera- 
tion for  antenuptial  contracts;  Cohen  v.  Knox,  90  Cal.  266,  13  L.R.A.  711,  27 
Pac.  215,  sustaining  conveyance  in  consideration  of  marriage  between  grantee  and 
another. 

Cited  in  reference  notes  in  43  A.  D.  320,  on  marriage  as  consideration  for 
promise;  54  A.  S.  R.  671,  on  marriage  as  a  valuable  consideration. 

Cited  in  note  in  12  L.R.A.  464,  on  sufficiency  of  marriage  as  consideration  to 
support  promise. 
Proof  admissible  nnder  general  issue. 

Cited  in  Miller  v.  Beck,  68  Mich.  76,  35  N.  W.  899,  holding  proof  of  title  by 
adverse  possession  admissible  under  general  issue;  Young  v.  Rummell,  2  Hill, 
478,  38  A.  D.  594,  holding  former  recovery  in  assumpsit  admissible  under  general 
issue  in  assumpsit;  Smith  v.  Pettit,  2  N.  Y.  Leg.  Obs.  257,  holding  evidence  of 
former  recovery  admissible  under  general  issue  in  subsequent  assiunpsit. 

Cited  in  note  in  26  A.  D.  610,  on  admissibility  and  effect  of  former  recovery  as 
evidence  under  general  issue. 

Availability  of  estoppel. 

Cited  in  reference  notes  in  87  A.  D.  318,  as  to  whether  estoppel  is  available  at 
law;  63  A.  S.  R.  173,  on  equitable  estoppel  as  a  defense;  37  A.  D.  469,  on  estoppel 
by  receipt  of  proceeds  of  execution  sale. 
Necessity  of  pleading  estoppel. 

Cited  in  reference  notes  in  29  A.  D.  407,  on  how  to  take  advantage  of  estoppel ; 
36  A.  D.  439,  on  failure  to  plead  estoppel;  44  A.  D.  349,  on  necessity  of  pleading 
estoppel. 

Cited  in  note  in  27  A.  S.  R.  345,  on  evidence  of  estoppel  where  there  was  no 
opportunity  to  plead  it. 

Estoppel  of  heir. 

Cited  in  Giddings  v.  Steele,  28  Tex.  732,  91  A.  D.  336,  holding  heir  bringing 
action  on  land  certificate  established  by  administrator  estopped  from  denying  ad- 
ministrator's capacity. 

Cited  in  note  in  39  A.  D.  60,  on  estoppel  of  heir  to  deny  validity  of  execution 
sale  by  receiving  surplus  proceeds. 
Judicial  notice  of  matters  on  appeal. 

Cited  in  reference  note  in  47  A.  S.  R.  765,  on  judicial  notice  on  writ  of  error,  as 
confined  to  facts  in  bill  of  exceptions. 


Digitized  by 


Google 


22  AM.  DEC]  NOTES  ON  AMERICAN  DECISIONS.  1226 

ConclusiYeness  of  Jadgment. 

Cited  in  Demarest  v.  Daig,  11  Abb.  Pr.  9,  holding  decision  of  referee  on  account- 
ing by  receiver  conclusive  between  parties;  McFadden  ▼.  Ross,  108  Ind.  512,  8 
N.  E.  161,  holding  judgment  in  replevin  as  to  possession  not  conclusive  as  to  title; 
Greenup  v.  Crooks,  60  Ind.  410,  holding  judgment  in  action  to  establish  mechanics' 
liens  that  mortgage  superior  thereto  conclusive  as  to  position  of  mortgage  in  sub- 
sequent foreclosure;  Rjerss  v.  Rippey,  25  Wend.  432,  holding  judgment  in  eject- 
ment not  vacated  within  three  years  conclusive  as  to  title  then  established; 
Denver  City  Irrig.  &  Water  Co.  v.  Middaugh,  12  Colo.  434,  13  A.  S.  R,  234,  21  Pat 
565  (dissenting  opinion),  on  conclusiveness  of  judgment  in  condemnation  pro- 
ceedings; Edwards  v.  Baker,  145  Ind.  281,  44  N.  E.  467,  upholding  power  of  court 
in  collateral  proceeding  to  determine  whether  adjudication  was  within  matter  sub- 
mitted to  court  for  adjudication. 

Cited  in  reference  notes  in  35  A.  S.  R.  72,  on  conclusiveness  of  judgments;  40 
A.  D.  131,  on  conclusiveness  of  prior  judgments  and  how  pleaded;  41  A.  D.  682, 
683,  on  conclusiveness  of  former  judgment  as  to  matters  directly  in  issue  only; 
44  A.  D.  129,  on  judgment  affecting  parties  and  privies  only;  29  A.  D.  372,  on  con- 
clusiveness of  erroneous  judgments  until  reversed. 

Cited  in  notes  in  1  L.RJI.  573,  On  conclusiveness  of  judgments;  96  A.  D.  776, 
on  conclusiveness  of  judgment  as  to  issue  or  point  involved;   11  L.R.A.  309,  on 
who  are  bound  by  judgment  or  decree;  1  L.R.A.  119,  on  liability  of  sureties  of  re- 
elected officer. 
Former  Judgment  as  bar. 

Cited  in  Davidson  v.  Shipman,  6  Ala.  27,  holding  former  judgment  bar  only  as 
to  points  in  issue  and  determined;  King  v.  Chase,  15  N.  H.  9,  41  A.  D.  675, 
defining  ^'matter  in  issue"  as  that  upon  which  plaintiff  proceeds  and  defendant  con- 
troverts by  pleadings;  Baker  v.  Rand,  13  Barb.  152,  holding  former  action  bar 
to  subsequent  one  where  defense  same  in  both;  Vanlandingham  v.  Ryan,  17  IlL 
25,  holding  former  judgment  bar  only  as  to  matters  determined  on  merits;  Em- 
bury V.  Conner,  3  N.  Y.  511,  53  A.  D.  325,  holding  judgment  of  court  having  juris- 
diction final  as  to  all  matters  which  might  have  been  litigated;  York  Bank  v. 
Asbury,  1  Biss.  230,  Fed.  Cas.  No.  18,142,  holding  subsequent  action  on  note  barred 
when  all  matters  passed  upon  in  prior  suit;  Palmer  v.  Sanger,  143  111.  34,  32  N. 
E.  390;  Coutant  v.  Feaks,  2  Edw.  Ch.  330;  Babcock  v.  Camp,  12  Ohio  St.  11; 
Althrop  V.  Beckwith,  14  111.  App.  028, — holding  former  judgment  no  bar  unless 
matters  necessarily  involved;  Carl  v.  Knott,  16  Iowa,  379,  holding  estoppel  con- 
fined to  the  issues  joined  and  settled;  Stokes  v.  Foote,  172  N.  Y.  327,  65  N.  E.  176. 
holding  decree  as  to  matters  not  necessarily  involved,  not  conclusive;  House  v. 
Lockwood,  137  N.  Y.  269,  33  N.  E.  595,  holding  judgment  of  foreclosure  in  which 
deed  not  involved  no  bar  to  subsequent  action  based  on  deed;  Whitney  v.  Marshall, 
138  Ind.  472,  37  N.  £.  964,  holding  judgment  setting  aside  sale  as  fraudulent  as  to 
creditors  and  cutting  off  dower  not  conclusive  as  to  dower  as  that  not  necessarily 
involved;  Quackenbush  v.  Ehle,  5  Barb.  469,  holding  subsequent  action  for  serv- 
ices not  barred  by  prior  suit  when  that  matter  not  involved;  Dunckel  v.  Wiles,  11 
N.  Y.  420,  holding  judgment  in  trespass  conclusive  only  as  to  particular  portion 
of  land  entered;  White  v.  Coatsworth,  6  N.  Y.  137,  holding  verdict  in  summary 
proceedings  that  no  rent  due  conclusive  as  to  rent  in  replevin  of  property  dis- 
trained; Knox  V.  Hexter,  10  Jones  &  S.  8,  holding  tenant's  recovery  of  damages 
for  landlord's  delay  in  giving  possession  no  bar  to  latter's  action  for  rent;  Mul- 
cahy  V.  Devlin,  2  N.  Y.  City  Ct.  218,  holding  judgment  as  to  ownership  of  deposit 
conclusive  upon  defendant's  agent  in  action  brought  against  him  personally;  Bar- 
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ras  V.  Bidwell,  3  Woods,  5,  Fed.  Cas.  No.  1,039,  holding  adjudication  in  former 
action  in  which  matter  set  up  as  counterclaim  bar  to  subsequent  action  based  on 
claim;  Candee  v.  Burke,  1  Hun,  546,  4  Thomp.  &  C.  143,  holding  judgment  in 
former  action  relating  to  land  not  involving  adverse  title  not  bar  to  subsequent 
action  in  which  that  title  set  up;  McKnight  v.  Dunlop,  4  Barb.  36,  holding  one 
setting  up  former  recovery  bound  to  show  that  same  subject  litigated;  Boyle  v. 
Wallace,  81  Ala.  352,  8  So.  194,  holding  recovery  in  ejectment  not  conclusive  be- 
tween parties;  Caperton  v.  Schmidt,  26  Cal.  479,  86  A.  D.  187,  holding  recovery  in 
ejectment  conclusive  between  parties  so  long  as  no  change  in  title;  Beebe  v. 
Elliott,  4  Barb.  457,  holding  judgment  in  ejectment  conclusive  in  subsequent  action 
of  trespass  between  grantee  of  former  plaintiff  and  same  defendant;  Harris  v. 
Harris,  36  Barb.  88,  holding  judgment  establishing  lost  will  conclusive  as  to  will 
in  subsequent  ejectment;  Crandall  v.  Gallup,  12  Conn.  365,  holding  plea  by  estop- 
pel in  ejectment,  proper;  Yates  v.  Yates,  81  N.  C.  397,  holding  judgment  in  action 
to  recover  land  in  which  plaintiff's  deed  was  declared  forgery,  bar  subsequent 
action  involving  validity  of  same  deed;  Doe  ex  dem.  McCall  v.  Carpenter,  18  How. 
297,  15  L.  ed.  389,  holding  judgment  in  partition  no  bar  to  subsequent  ejectment 
where  parties  different;  Vaughan  v.  O'Brien,  57  Barb.  491,  39  How.  Pr.  615, 
holding  former  judgment  reversed  on  technical  grounds  no  bar  to  subsequent 
action;  Dunlap  v.  Glidden,  34  Me.  617,  holding  judgment  by  default  in  trespass  no 
estoppel  to  defendant's  subsequent  assertion  of  title;  Broadhead  y.  McConnell,  3 
Barb.  175,  holding  decision  sustaining  officer's  jurisdiction  against  contention  of 
one  arrested  no  bar  to  same  objection  in  action  against  sureties  on  bond ;  Calkins 
V.  Allerton,  3  Barb.  173,  holding  judgment  of  trover  against  one  who  justifies  the 
taking  by  the  command  of  another  conclusive  against  latter;  Fessenden  v.  Barrett, 
60  Fed.  690,  holding  judgment  in  action  to  foreclose  mortgage  on  one  parcel  pur- 
chased on  tax  sale  no  bar  to  subsequent  action  as  to  another  parcel  purchased  on  tax 
sale  by  another  town;  Long  v.  Baugas,  24  N.  C.  (2  Ired.  L.)  290,  38  A.  D.  694,  hold- 
ing verdict  against  plaintiff  in  detinue  not  evidence  in  another  action  to  show  want 
of  title;  Washington,  A.  &  G.  Steam  Packet  Co.  v.  Sickles,  24  How.  343,16  L.  ed. 
654,  holding  former  recovery  in  action  in  which  special  and  general  counts  inter- 
posed no  bar  to  subsequent  suit  on  special  count;  Burwell  v.  Knight,  61  Barb. 
267,  holding  prior  judgment  by  default  no  bar  to  subsequent  action  in  which  same 
defense  interposed;  Westervelt  v.  Westervelt,  14  Jones  &  S.  298,  holding  judg- 
ment in  special  proceedings  no  bar  to  subsequent  action;  Re  Shelbourne,  19  Nat. 
Bankr.  Reg.  369,  Fed.  Cas.  No.  12,746;  Aurora  v.  West,  7  Wall.  82,  19  L.  ed.  42; 
Smith  v.  Frankfield,  13  Hun,  489, — holding  reversed  judgment  no  bar  to  subsequent 
action;  Smith  v.  Frankfield,  77  N.  Y.  414,  holding  efficacy  of  judgment  as 
estoppel  destroyed  by  reversal;  Spicer's  Case,  6  Ct.  CI.  34,  holding  sustaining  of 
demurrer  to  action  on  contract  no  bar  to  subsequent  action  on  same  claim ;  Burns 
V.  Howard,  9  Abb.  N.  C.  321,  holding  judgment  of  justice  of  peace  not  estoppel 
when  application  for  new  trial  pending. 

Cited  in  reference  notes  in  24  A.  D.  602,  on  res  judicata  as  estoppel;  62  A.  S.  R. 
609,  on  limits  to  rule  of  res  judicata;  24  A.  D.  615;  26  A.  D.  609, — as  to  when 
former  judgment  is  a  bar  or  estoppel. 

Cited  in  notes  in  7  L.R.A.  578,  on  doctrine  of  res  judicata;  15  A.  D.  406,  on 
effect  of  prior  judgments  between  the  same  parties. 
^  Proof  of  matters  considered. 

Cited  in  Perkins  v.  Walker,  19  Vt.  144,  holding  parol  evidence  as  to  matter 
involved  in  prior  action  admissible  in  subsequent  suit  in  which  prior  action  set 
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up  as  bar;  Sans  v.  New  York,  31  Misc.  569,  64  N.  Y.  Supp.  681,  sustaining  admissi- 
bility in  action  for  salary  of  evidence  of  justice  granting  mandamus  for  reinstate- 
ment that  right  to  salary  not  passed  on;  United  States  ex  reL  Coffman  v.  Norfolk 
&  W.  R.  Co.  114  Fed.  682,  holding  pleadings,  evidence  and  opinion  of  court  in 
former  action  admissible  to  show  matters  passed  on ;  Robinson  v.  New  York,  L.  £. 
&  W.  R.  Co.  64  Hun,  41,  18  N.  Y.  Supp.  728,  holding  opinion  of  appellate  court 
inadmissible  to  show  adjudication  as  to  validity  of  contract;  Evans  v.  Billingslej, 
32  Ala.  395,  holding  proof  presented  and  charge  of  court  admissible  to  show  matter 
considered  by  former  jury;  Kerr  v.  Hays,  35  N.  Y.  331;  Re  Henry  Ulfelder  Cloth- 
ing Co.  98  Fed.  409, — holding  extrinsic  evidence  competent  to  show  what  matters 
passed  on  in  former  action  when  record  not  clear;  Fayerweather  v.  Ritch,  195  U. 
8.  276,  49  L.  ed.  193,  25  Sup.  Ct.  Rep.  58,  holding  evidence  of  trial  judge  as  to 
matters  tried  before  him  on  former  suit  not  admissible  in  subsequent  action; 
Young  T.  Purdy,  4  Dem.  455,  holding  attorney's  affidavit  admissible  to  explain 
record  in  former  action;  Hearn  v.  Boston  &  M.  R.  Co.  67  N.  H.  320,  29  Atl.  970, 
holding  testimony  of  jurors  not  admissible  to  show  matters  passed  on  in  former 
trial;  Washington,  A.  &  G.  Steam  Packet  Co.  v.  Sickles,  5  Wall.  580,  18  L.  ed. 
550,  holding  evidence  of  jurors  competent  to  identify  contract  involved  in  former 
action;  Chamberlain  v.  Gaillard,  26  Ala.  504;  Rake  v.  Pope,  7  Ala.  161, — sustain- 
ing right  of  party  setting  up  former  adjudication  to  show  matters  litigated  bj 
evidence  outside  record;  Lawrence  v.  Hunt,  10  Wend.  80,  25  A.  D.  539,  holding 
record  in  former  action  admissible  although  between  different  parties  where  one 
affected  was  party  to  such  action;  Wilcox  v.  Lee,  26  How.  Pr.  418,  1  Robt.  355, 
1  Abb.  Pr.  250,  sustaining  right  of  plaintiff  in  action  for  price  of  goods  to  which 
former  judgment  interposed  as  bar  to  show  such  judgment  based  on  ground  that 
action  premature;  Bowe  v.  Wilkins,  105  N.  Y.  322,  11  N.  E.  839,  sustaining  ad- 
missibility of  evidence  as  to  matters  involved  in  prior  action  against  sheriff  for 
wrongful  taking;  Doty  v.  Brown,  4  N.  Y.  71,  53  A.  D.  350,  holding  parol  proof 
admissible  to  show  grounds  on  which  prior  judgment  rendered;  Smith  v.  Auld, 
31  Kan.  262,  1  Pac.  626;  Andrews  v.  Cross,  17  Abb.  N.  C.  96;  Rogers  v.  Libbey,  35 
Me.  200;  White  v.  Madison,  26  N.  Y.  117,  26  How.  Pr.  481;  Johnson  v.  Albany  A 
S.  R.  Co.  5  Lans.  222;  Reynolds  v.  Gamer,  66  Barb.  310;  Stuyvesant  v.  New  York, 
1  N.  Y.  Leg.  Obs.  101;  Birckhead  v.  Brown,  5  Sandf.  134;  Carmody  v.  Hoober,  5 
Pa.  305;  Foster  v.  Wells,  4  Tex.  101;  Coville  v.  Gihnan,  13  W.  Va.  314;  Beckwith 
V.  Thompson,  18  W.  Va.  103;  Hargus  v.  Goodman,  12  Ind.  629, — holding  parol  evi- 
dence admissible  to  show  matters  litigated  in  former  action;  Kelley  v.  Public 
Works,  25  GratJ;.  755,  holding  parol  evidence  admissible  to  show  particular  claims 
litigated  in  former  action;  Driscoll  v.  Damp,  16  Wis.  106,  holding  parol  evidence 
admissible  to  show  identity  of  subject-matter  of  prior  action;  Stedman  v.  Patchin, 
34  Barb.  218,  holding  parol  evidence  admissible  to  show  on  which  causes  of  action 
alleged  in  complaint  judgment  in  former  trial  based;  Royce  v.  Burt,  42  Barb.  339, 
holding  parol  evidence  not  admissible  in  subsequent  action  to  show  that  prior  judg- 
ment in  ejectment  not  based  on  breach  of  warranty  as  shown  by  record ;  Pierce  v^ 
Tuttle,  58  N.  Y.  650,  holding  parol  evidence  competent  in  action  for  conversion  to 
show  ownership  of  grain  passed  on  in  prior  ejectment;  Briggs  v.  Wells,  12  Barb 
567;  Davis  v.  Talcott,  14  Barb.  611;  Vestal  v.  State,  3  Tex.  App.  648,— holding 
parol  evidence  admissible  to  show  what  matters  litigated  in  former  action  when 
record  silent  or  ambiguous ;  Frantz  v.  Ireland,  66  Barb.  386,  sustaining  admissibil- 
ity of  parol  evidence  to  identify  premises  recovered  in  ejectment  when  record  in- 
definite; Lorillard  v.  Clyde,  122  N.  Y.  41,  holding  parol  evidence  of  subject  d 
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prior  litigation  not  admissible  to  contradict  record;  Neftel  y.  Lightstone,  77  N.  Y. 
96,  sustaining  right  after  judgment  to  show  theory  on  which  case  tried. 

Cited  in  reference  notes  in  30  A.  S.  R.  765,  on  parol  evidence  as  to  judgment; 
37  A.  S.  R.  455,  on  parol  evidence  to  show  grounds  of  former  judgment. 

Cited  in  notes  in  42  L.  ed.  U.  S.  358,  on  parol  evidence  as  to  judgments;  44  A. 
S.  R.  562,  on  proof  of  rea  judicata  by  extrinsic  evidence;  26  A.  D.  610,  on  admis- 
sibility of  evidence  aliunde  as  to  matters  passed  upon  in  former  action  between 
same  parties;  63  A.  D.  632,  on  admissibility  of  parol  evidence  to  show  matters 
passed  upon  in  former  action;  44  A.  S.  R.  571,  on  right  to  examine  jurors  as  to 
their  conclusion  on  matters  submitted  to  them. 

—  Pleading  former  jndgment. 

Cited  in  Miller  v.  Manice,  6  Hill,  114,  holding  recovery  in  former  action  not 
admissible  in  subsequent  trover  unless  pleaded;  Chase  v.  Walker,  26  Me.  555; 
Ankeny  v.  Fairview  Mill.  Co.  10  Or.  390;  Gray  v.  Gillilan,  15  111.  453,  60  A.  D. 
761, — holding  former  judgment  no  bar  unless  pleaded. 

Cited  in  reference  note  in  36  A.  D.  373,  on  effect  of  neglect  to  plead  former 
recovery. 

Cited  in  note  in  63  A.  D.  632,  on  distinction  between  pleading  former  recovery 
in  bar  and  proving  it  under  general  issue. 
Estoppel  by  verdict. 

Cited  in  Danziger  v.  Williams,  37  Phila.  Leg.  Int.  184,  on  estoppel  by  verdict. 

Cited  in  note  in  96  A.  D.  783,  on  verdict  as  estoppel. 

22  AM.  DEO.  622,  lilVIXGSTOX  v.  NEW  YORK,  8  WEND.  85. 
Vested  rights  in  streets. 

Cited  in  Buffalo  N.  Y.  &  P.  R.  Co.  v.  Overton,  35  Hun,  157;  Badeau  v.  Mead, 
14  Barb.  328, — holding  right  in  streets  shown  in  map  and  along  which  land  bound- 
ed, appurtenant  to  lands  conveyed;  Bell  v.  Todd,  51  Mich.  21,  16  N.  W.  304,  hold- 
ing purchaser  closing  street  on  his  land  shown  in  plat  estopped  to  deny  same  right 
to  adjoining  owner;  Farnsworth  v.  Taylor,  9  Gray,  162;  Vick  v.  Vicksburg,  1  How. 
(Miss.)  379,  31  A.  D.  167;  Rector  v.  Hartt,  8  Mo.  448,  41  A.  D.  650;  Horton  v. 
Williams,  99  Mich.  423,  58  N.  W.  369, — holding  grantee  buying  with  reference  to 
recorded  plat  showing  street  entitled  to  have  same  kept  open;  Haynes  v.  Thomas, 
7  Ind.  38,  holding  covenant  that  street  shall  remain  open  to  full  width  implied  in 
deed  of  land  bordering  same;  Rogers  v.  Bollinger,  59  Ark.  12,  26  S.  W.  12,  holding 
description  of  city  lot  as  bounded  by  alley  implied  covenant  as  to  existence  of 
alley;  Fisher  v.  Beard,  32  Iowa,  346,  sustaining  right  of  purchasers  of  lots  with 
reference  to  public  square  to  have  square  kept  intact;  Carroll  v.  Asbury,  28  Pa. 
Super.  Ct.  354,  holding  original  ^wner  not  entitled  to  land  in  bed  of  street  dedi- 
cated by  him  after  vacation  by  public  authorities  where  land  sold  bounded  by  it; 
Crawford  v.  Delaware,  7  Ohio  St.  459,  holding  purchasers  along  unimproved  street 
presiuned  to  take  with  view  of  reasonable  improvement;  People  v.  Lambier,  5 
Denio,  9,  47  A.  D.  273,  holding  street  running  to  water  not  cut  off  by  alluvial 
deposits;  Com.  ex  rel.  Atty.  Gen.  v.  Kepner,  1  Pearson  (Pa.)  182,  denying  right  of 
town  to  erect  fire  house  on  land  dedicated  for  street;  Blashfield  v.  Empire  State 
Tel.  &  Tel.  Co.  18  N.  Y.  Supp.  250,  holding  construction  of  telephone  line  in  high- 
way, additional  burden ;  Knabe  v.  Levelle,  23  N.  Y.  Supp.  818,  holding  grantee  of 
lot  bordering  alley  entitled  to  damages  from  owner  of  lot  on  other  side  excavating 
under  alley;  Griflin  v.  Martin,  7  Barb.  297  (dissenting  opinion),  on  right  of 
public  in  highway. 
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Distinguished  in  Re  Fourth  Ave.  11  Abb.  Pr.  189,  holding  width  of  street  ai 
laid  out  at  execution  of  deed,  intended  in  deed  referring  to  same  without  giving 
width. 
Way  by  necessity. 

Cited  in  Fischer  v.  Laa<*k,  76  Wis.  313,  46  N.  W.  104,  holding  grantee  of  lot 
bordering  street  not  entitled  to  way  by  necessity  across  adjoining  lots  to  side 
street;  Montona  Co.  v.  St.  Louis  Min.  &  Mill.  Co.  152  U.  S.  160,  38  L.  ed.  398, 
14  Sup.  Ct.  Rep.  506,  sustaining  statute  permitting  owner  of  mining  claim  to 
have  access  thereto. 

Cited  in  note  in  57  A.  D.  767,  on  implied  grant  of  easement  in  way. 
Right  of  way  as  rural  servitude. 

Cited  in  note  in  100  A.  D.  115,  on  right  of  way  as  rural  servitude. 
Easements  of  light  and  air. 

Cited  in  reference  notes  in  66  A.  D.  455,  on  implied  easement  of  light  and  air; 
55  A.  D.  247,  on  obstruction  of  ancient  lights. 
Land  bounding  street  or  stream. 

Cited  in  Bissell  v.  New  York  C.  R.  Co.  23  N.  Y.  61;  Adams  v.  Rivers,  11  Barb, 
390, — holding  land  to  center  of  street  included  in  land  bounded  by  street;  Hughes 
v.  Mississippi  &  M.  R.  Co.  12  Iowa,  261,  holding  fee  to  center  of  street  not  con- 
veyed by  deed  of  land  bounded  by  street;  Bartow  v.  Draper,  5  Duer,  130,  holding 
grant  of  land  bordering  on  street  in  New  York  city  not  pass  fee  in  street;  Buck 
v.  Squiers,  22  Vt.  484  (dissenting  opinion),  on  portion  of  highway  as  included 
in  land  bounding  same;  Dunklee  v.  Wilton  R.  Co.  24  N.  H.  489,  holding  artificial 
water  course  regarded  between  parties  as  natural  stream  by  bounding  land  ak>ng 
same. 

Cited  in  reference  notes  in  30  A.  S.  R.  853,  on  highways  or  streets  as  boundaries; 
86  A.  D.  749,  on  estate  conveyed  by  grant  of  town  lots  bounded  by  streets;  74  A. 
D.  366,  on  abutter's  ownership  to  center  of  street;  54  A.  D.  681,  on  conveyance  of 
lot  on  street  as  passing  interest  or  right  in  street;  32  A.  S.  R.  441,  on  effect  of 
conveyance  of  city  lot  boimded  by  street  as  shown  by  plat;  14  L.ILA.(N.S-)  881. 
on  right  of  grantee  to  claim  easement,  implied  covenant,  or  estoppel,  as  against 
grantor,  by  call  in  deed  for  street  or  alley  in  which  grantor  owns  the  fee,  where 
the  description  is  by  reference  to  plat. 

Cited  in  note  in  122  A.  S.  R.  218,  on  easement  in  unopened  street  where  grant 
refers  to  plat  or  map. 
Taking  land  for  public  use. 

Cited  in  Bloodgood  v.  Mowhawk  &  H.  R.  River  Co.  18  Wend.  9,  31  A.  D.  313, 
sustaining  power  of  legislature  to  authorize  taking  of  private  lands  for  railroad 
purposes;  New  Orleans  M.  &  C.  R.  Co.  v.  New  Orleans,  26  La.  Ann.  517,  sus- 
taining power  of  legislature  to  grant  railroad  right  of  way  over  city  street; 
People  V.  Kerr,  27  N.  Y.  188,  holding  construction  of  railroad  on  surface  of  street 
without  change  of  grade  appropriation  to  public  use;  People  v.  White,  11  Barb. 
26,  holding  original  owner  entitled  to  land  taken  for  canal  purposes  and  after- 
wards abandoned;  State  ex  rel.  Hernandez  v.  Flanders,  24  La.  Ann.  57  (dissent- 
ing opinion) ;  State,  Belden,  v.  Fagan,  22  La.  Ann.  545  (dissenting  opinion ),— -on 
power  to  take  private  property  for  private  use;  Taylor  v.  Porter,  4  Hill,  140,  40 
A.  D.  274  (dissenting  opinion),  on  validity  of  statute  authorizing  laying  out 
private  road. 

Cited  in  reference  notes  in  33  A.  D.  535,  on  subject  of  eminent  domain ;  23  A.  D. 
772;  26  A.  D.  644,— on  uses  justifying  exercise  of  power  of  eminent  domain;  74 
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A.  D.  556,  on  public  uses  for  which  priyate  property  may  be  taken ;  23  A.  D. 
632,  on  right  to  take  private  property  for  public  street. 

Cited  in  notes  in  25  A.  D.  622,  on  eminent  domain;  4  L.R.A.  786,  on  constitu- 
tional restrictions  on  right  of  eminent  domain;  23  A.  D.  319,  on  public  use  for 
which  private  property  may  be  taken;  22  A.  D.  692,  on. highways,  bridges,  ferries 
as  public  use  justifying  exercise  of  power  of  eminent  domain. 

—  Compensation  for  land  taken. 

Cited  in  reference  notes  in  36  A.  D.  385,  on  compensation  for  exercise  of  right 
of  eminent  domain;  32  A.  S.  R.  270,  on  power  of  municipal  corporation  to  ap- 
propriate property  without  compensation ;  66  A.  D.  153,  on  power  of  legislature  to 
prescribe  mode  of  ascertaining  amount  of  compensation  in  eminent  domain;  26 
A.  D.  644,  on  duty  of  legislature  to  provide  for  compensation  to  owners  of  prop- 
erty appropriated  to  public  use;  38  A.  D.  430,  on  right  of  owner  of  limited  inter- 
est in  property  taken  for  public  use  to  compensation. 

Cited  in  notes  in  42  L.  ed.  U.  S.  273,  on  compensation  for  laying  out  highway; 
9  L.R.A.  (N.S.)  811,  on  necessity  of  paying  in  full  for  land  taken  in  eminent 
domain  proceedings  on  allowing  set-off  against  damages  to  remainder;  15  L.R.A. 
413,  as  to  damages  on  condemnation  of  fee  of  land  on  which  there  is  an  existing 
highway. 

Distinguished  in  Re  Buffalo,  131  N.  Y.  293,  27  A.  S.  R.  592,  15  L.R.A.  413,  30 
N.  E.  233,  sustaining  substantial  award  to  owners  of  land  adjoining  street  where 
fee  in  street  taken  by  city. 

—  Deduction  of  benefits. 

Cited  in  Gutschow  v.  Washington  County,  74  Neb.  794,  105  N.  W.  648,  deny- 
ing right  to  deduct  benefits  from  damages  caused  by  taking  land  for  drain  where 
special  benefits  already  assessed;  Re  New  York,  190  N.  Y.  350,  16  L.R.A.(N.S.) 
335,  83  N.  E.  299  (modifying  120  App.  Div.  849,  105  N.  Y.  Supp.  760),  holding 
owner  of  land  taken  for  public  purpose  entitled  to  full  value  without  deduction  for 
benefits;  San  Francisco,  A.  &  S.  R.  Co.  v.  Caldwell,  31  Cal.  367,  holding  increased 
value  of  property  remaining  to  be  considered  in  assessing  damages  for  land  taken 
in  condemnation  proceedings;  Winona  k  St.  P.  R.  Co.  v.  Waldron,  11  Minn.  515, 
Gil.  392,  88  A.  D.  100,  holding  benefits  from  construction  of  railroad  not  to  be 
deducted  from  award  when  indirect;  Bauman  v.  Ross,  167  U.  S.  648,  42  L.  ed. 
270,  17  Sup.  Ct.  Rep.  966;  Walker  v.  Manchester,  68  N.  H.  438;  Betts  v.  Williams- 
burgh,  15  Barb.  265;  Trinity  College  v.  Hartford,  32  Conn.  452, — ^holding  benefit 
to  be  derived  from  laying  out  street  to  be  deducted  from  damages  for  land  taken ; 
Long  Island  R.  Co.  v.  Bennett,  10  Hun,  91;  Re  Furman  Street,  17  Wend.  649,-— 
holding  benefits  from  opening  new  street  to  be  considered  in  estimating  value  of 
land  taken;  Eldridge  v.  Binghamton,  120  N.  Y.  309,  24  N.  E.  462  (aflirming  42 
Hun,  202),  holding  benefits  properly  set  off  against  damages  to  remainder  and 
against  value  of  part  taken;  Genet  v.  Brooklyn,  99  N.  Y.  296,  1  N.  E.  777; 
Donnelly  v.  Brooklyn,  121  N.  Y.  9,  24  N.  E.  17, — holding  reduction  of  award  for 
property  taken  by  benefits  to  remainder  not  void  as  taking  property  without 
compensation;  Miller  v.  Newark,  35  N.  J.  L.  460,  holding  quantity  and  character 
of  remaining  land  to  be  considered  in  awarding  damages  for  land  taken  for  high- 
way. 

Cited  in  reference  notes  in  66  A.  D.  153,  on  right  to  offset  resulting  benefits 
against  value  of  property  taken  for  public  use;  53  A.  D.  215,  as  to  whether  re- 
sulting benefits  to  owner  of  property  taken  for  public  use  may  be  considered. 
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Cited  in  note  in  45  A.  D.  532,  u  to  how  far  benefits  may  be  considered  as  off- 
sets under  eminent  domain  acts. 
Public  aid  of  railroad. 

Cited  in  Stewart  v.  Polk  County,  30  Iowa,  9,  1  A.  R.  238,  sustaining  act  taxing 
property  in  aid  of  railroad ;  Clarke  v.  Rochester,  5  Abb.  Pr.  107,  14  How.  Pr.  193, 
24  Barb.  446,  sustaining  act  authorizing  city  to  purchase  stock  in  aid  of  railroad. 
Assessment  for  public  improvements. 

Cited  in  Re  United  States,  66  How.  Pr.  517,  holding  assessment  for  river  im 
provement  not  void  as  taking  private  property  for  public  use  without  campsam' 
tion;  Williams  v.  Cammack,  27  Miss.  209,  61  A.  D.  508,  holding  sale  of  land  for 
nonpayment  of  assessment  for  levee  purposes  not  taking  property  for  public  use 
without  compensation;  Jordan  v.  Hyatt,  3  Barb.  275,  holding  assessment  for 
public  use  without  notice  to  owners,  void;  People  ex  rel.  Post  v.  Brooklyn,  6 
Barb.  209,  sustaining  assessment  to  raise  money  for  public  sewer;  Wyman  v. 
New  York,  11  Wend.  486,  holding  purchasers  on  streets  not  opened  not  liable  to 
assessment  for  opening  same  to  pay  vendor  for  land  taken. 

Cited  in  note  in  55  A.  D.  289,  on  apportionment  of  taxes  and  assessments. 
—  On  property  benefited. 

Cited  in  Hammett  v.  Philadelphia,  65  Pa.  146,  3  A.  R.  615,  26  Phila.  Leg.  Ini 
188,  sustaining  power  of  city  under  statute  to  assess  cost  of  paving  upon  lots 
benefited;  Garrett  v.  ist.  Louis,  25  Mo.  505,  69  A.  D.  475;  Re  Hancock  Street,  18 
Pa.  26, — sustaining  statute  assessing  on  lots  benefited  cost  of  extending  street; 
Alexander  v.  Baltimore,  5  Gill,  383,  46  A.  D.  630,  sustaining  ordinance  assessing 
cost  of  improving  street  in  proportion  to  benefits  derived;  Re  Washington  Are, 
69  Pa.  352,  8  A.  R.  255,  29  Phila.  Leg.  Int.  28,  4  Legal  Gaz.  21,  holding  assess- 
ment for  street  improvement  on  frontage  basis,  valid;  Warren  v.  Henly,  31  lows, 
31,  sustaining  statute  imposing  cost  of  paving  street  on  abutting  owners;  Law  v. 
Madison,  S.  &  G.  Turnip.  Co.  30  Ind.  77,  sustaining  statute  authorizing  sssess* 
ment  for  oost  of  gravel  road  to  extent  of  benefit  received ;  People  ex  rel.  Griffin  t. 
Brooklyn,  4  N.  Y.  419,  55  A.  D.  266  (reversing  9  Barb.  535),  sustaining  assess- 
ment for  cost  of  grading  and  paving  street  in  proportion  to  benefits  received; 
Woodruff  V.  Fisher,  17  Barb.  224,  sustaining  assessment  for  cost  of  draining  land 
and  improving  river  imposed  upon  land  benefited;  Spring  v.  Russell,  3  Watts,  294, 
sustaining  statute  apportioning  damages  caused  by  opening  market  upon  lots 
benefited. 
Determination  of  question  of  benefit. 

Cited  in  Schall  v.  Norristown,  3  Luzerne  Leg.  Reg.  77,  6  L^gal  Gaz.  157,  hold- 
ing benefit  to  property  owners  of  public  improvement  question  of  expediency  of 
which  legislature  are  exclusive  judges. 
Constitutionality  of  statutes. 

Cited  in  Bull  v.  Read,  13  Gratt.  78,  sustaining  act  providing  for  free  school 
system;  People  ez  rel.  Underwood  v.  Daniell,  50  N.  Y.  274,  sustaining  constitu- 
tionality of  courts-martial ;  Atty-Gen.  v.  Chicago  &  N.  W.  R.  Co.  35  Wis.  425,  sus- 
taining legislative  regulation  of  rates  of  transportation;  Lincoln  v.  Smith,  27 
Vt.  328,  sustaining  statute  prohibiting  sale  of  intoxicating  liquors;  Com.  v. 
Byrne,  20  Gratt.  165,  sustaining  liquor  license  tax;  Re  Meador,  1  Abb.  U.  S.  317, 
Fed.  Cas.  No.  9,375,  2  Legal  Gaz.  193,  sustaining  tax  on  tobacco  imposed  to  raise 
revenue;  Ex  parte  Hill,  38  Ala.  458.  sustaining  act  making  one  furnishing  substi- 
tute liable  to  military  duty;  Smith  v.  Smith,  1  How.  (Miss.)  102,  holding  statute 
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permitting  inretj  to  move  for  judgment  without  determination  by  jury  as  to 

suretyship  and  sum  due,  unconstitutional. 

Inapplicability  of  provisions  of  Federal  Constitution  to  states. 

Cited  in  People  v.  Scannell,  37  Misc.  346,  75  N.  Y.  Supp.  500,  16  N.  Y.  Crim. 
Rep.  321;  Boring  y.  Williams,  17  Ala.  510, — holding  provision  in  Federal  Con- 
stitution as  to  jury  trial  not  applicable  to  states;  State  v.  Shumpert,  I  S.  C.  85, 
holding  state  court  not  bound  by  provision  of  Federal  Constitution  relating  to 
necessity  of  indictment  by  grand  jury;  Noles  v.  State,  24  Ala.  672,  holding  states 
not  restricted  to  common-law  indictments  by  Federal  Constitution  requiring  in- 
dictment by  grand  jury. 

Cited  in  reference  notes  in  42  A.  S.  R.  887,  on  amendments  to  constitution;  30 
A.  D.  456,  on  nature  of  amendments  to  Federal  Constitution;  49  A.  S.  R.  581,  on 
effect  upon  states  of  amendments  to  Federal  Constitution;  35  A.  D.  626,  on  in- 
applicability to  state  courts  of  amendment  to  Federal  Constitution  as  to  jury 
trial. 

Cited  in  notes  in  79  A.  D.  208,  on  inapplicability  to  state  courts  of  provision 
against  compulsory  reference  of  action  at  law;  12  A.  D.  548,  as  to  when  United 
States  Constitution  is  not  applicable  in  state  courts. 
Right  to  Jury  trial. 

Cited  in  Hart  v.  Albany,  9  Wend.  571,  24  A.  D.  166,  denying  jury  trial  in 
summary  proceedings  for  abatement  of  nuisance;  Astor  v.  New  York,  6  Jones  & 
S.  539,  denying  right  to  jury  trial  in  action  to  set  aside  assessment;  Mille  Lacs 
'Jounty  V.  Morrison,  22  Minn.  178,  denying  right  to  jury  trial  in  proceedings  to 
enforce  payment  of  taxes;  Dorsey  v.  Barry,  24  Cal.  449,  holding  one  contesting 
election  not  entitled  to  jury  trial;  Re  Smith,  10  Wend.  449,  denying  right  to  jury 
trial  of  charges  upon  application  to  compel  reinstatement  in  medical  society ;  Lake 
Erie,  W.  &  St.  L.  R.  Co.  v.  Heath,  9  Ind.  558,  holding  cases  regarded  as  civil  when 
constitution  adopted  included  in  provision  with  reference  to  jury  trials;  New- 
comb  v.  Smith,  2  Pinney  (Wis.)  131,  1  Chand.  (Wis.)  71  (dissenting  opinion),  on 
right  to  jury  trial;  Field  v.  Walker,  17  Ala.  80,  holding  issue  of  freedom  of 
oolored  person  vel  non  not  triable  on  habeas  corpus. 

Cited  in  notes  in  41  L.  ed.  U.  S.  113,  114,  on  constitutional  right  of  trial  by 
jury  and  its  extent;  48  A.  D.  185,  as  to  when  legislature  may  dispense  with  trial 
by  jury. 
—  In  condemnation  proceeding. 

Cited  in  Ingram  v.  Maine  Water  Co.  98  Me.  566,  67  Atl.  893;  Langford  v. 
Ramsey  County,  16  Minn.  375,  Gil.  333;  Ames  v.  Lake  Superior  &  M.  R.  Co.  21 
Minn.  241;  Mt.  Washington  Road  Co's  Petition,  35  N.  H.  134;  People  ex  rel. 
Eckerson  v.  Haverstraw,  151  N.  Y.  75,  45  N.  E.  384  (reversing  80  Hun,  386,  30 
N.  Y.  Supp.  325) ;  Kendall  v.  Post,  8  Or.  141;  Re  Bradley,  108  Iowa,  476,  79  N. 
W.  280, — denying  to  jury  trial  in  condemnation  proceedings;  Kennebec  Water 
Dist.  v.  Waterville,  96  Me.  234,  52  Atl.  774,  holding  water  company  not  entitled 
to  jury  trial  of  damages  sustained  by  condemnation  of  water  rights;  Wixom  v. 
Bixby,  127  Mich.  379,  86  N.  W.  1001,  denying  right  to  jury  trial  in  assessment 
of  damages  for  taking  land  for  drainage  purposes;  Anderson  v.  Caldwell,  91  Ind. 
451,  46  A.  R.  613,  sustaining  statute  providing  for  assessment  of  damages  in 
drainage  cases  by  ootirt  without  jury;  Louisiana  &  F.  PI.  Road  Co.  v.  Pickett,  25 
Mo.  535,  sustaining  statute  authorizing  jury  of  five  to  assess  damages  for  con- 
struction of  macadamized  road;  Colt  v.  Eves,  12  Conn.  243,  holding  provision  of 
city  charter  requiring  jury  in  condemnation  proceedings  to  be  chosen  from  free- 
Am.  Dec.  Vol.  ni.— 78. 
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holders  of  city,  valid;  Menges  v.  Albany,  47  How.  Pr.  244,  holding  statute  requir- 
ing choice  of  appraisers  by  lot  in  condemnation  proceedings,  void;  Striker  t. 
Kelly,  7  Hill,  9  (dissenting  opinion),  on  appointment  of  commissioners  of  award 
in  proceedings  to  open  street. 

Cited  in  reference  note  in  53  A.  D.  215,  on  constitutionality  of  assessment  of 
damages  by  commissioners  for  taking  private  property  for  public  use. 

Cited  in  note  in  48  A.  D.  190,  on  right  to  jury  trial  in  eminent-domain  pro- 
ceedings. 
Competency  of  oonunlssloners  to  assess  damages. 

Cited  in  Re  Southern  Boulevard,  3  Abb.  Pr.  N.  S.  447,  holding  commissioner 
appointed  to  award  damages  for  land  taken  for  street  not  incompetent  for  owner- 
ship of  part  condemned. 
Impressions  of  witness. 

Cited  in  Franklin  v.  Macon,  12  Ga.  267,  holding  evidence  of  witness  as  to  im- 
pression made  on  him  admissible. 
Right  to  deny  landlord's  title. 

Cited  in  Child  v.  Chappell,  9  N.  Y.  246,  holding  lessee  of  wharf  not  estopped 
after  end  of  term  from  claiming  right  to  use  same  without  lessor's  consent. 
Establishment  of  highway. 

Cited  in  Smith  v.  State,  23  N.  J.  L.  712,  holding  highway  established  by  long 
user;  Macon  v.  Franklin,  12  Ga.  239,  holding  dedication  complete  by  user  where 
public  accommodation  materially  affected  by  interruption;  Grinnell  v.  Eirtlanii, 
48  How.  Pr.  17,  6  Daly,  356,  2  Abb.  N.  C.  386,  holding  use  for  twenty  years  of 
land  sold  as  bounded  along  street  never  opened  insufficient  to  show  dedication; 
United  States  v.  Chicago,  7  How.  185,  12  L.  ed.  660,  denying  power  of  city  to 
open  street  over  government  land  although  streets  laid  out  by  government;  Howe 
V.  Alger,  4  Allen,  206,  holding  covenant  that  street  legally  laid  out  not  implied  in 
conveyance  of  land  bounding  street  where  grantor  without  interest  in  adjoinin;^ 
land. 
—  By  dedication. 

Cited  in  Morris  &  E.  R.  Co.  v.  Prudden,  20  N.  J.  Eq.  530;  Booraem  v.  North 
Hudson  County  R.  Co.  40  N.  J.  Eq.  557,  5  Atl.  106;  Re  One-Hundred  &  Sixteenth 
Street,  1  App.  Div.  436,  37  N.  Y.  Supp.  508;  Post  v.  Pearsall,  22  Wend.  425  (af- 
firming 20  Wend.  Ill);  Willoughby  v.  Jenks,  20  Wend.  96;  Re  Eleventh  Ave. 
81  N.  Y.  436;  Union  Burial  Ground  Soc.  v.  Robinson,  5  Whart.  18;  Chapin  v. 
Brown,  15  R.  I.  579,  10  Atl.  639;  Oswald  v.  Grenet,  22  Tex.  94;  Winter  v.  Payne. 
33  Fla.  470,  15  So.  211, — holding  land  dedicated  to  public  use  by  owner's  making 
town  plot  with  spaces  for  streets  with  reference  to  which  deeds  made;  People  v. 
Beaubien,  2  Dougl.  (Mich.)  256,  holding  unacknowledged  plat  showing  street,  no 
dedication;  Williams  v.  Wiley,  16  Ind.  362,  sustaining  implied  dedication  of  land 
for  public  street;  Stone  v.  Brooks,  35  Cal.  489;  Kittle  v.  Pfeiffer,  22  Cal.  484,— 
holding  bounding  lots  by  open  space  as  street,  sufficient  dedication;  Zearing  v. 
Raber,  74  HI.  409,  holding  owner  platting  land  showing  street  and  selling  lots  with 
reference  thereto  estopped  to  deny  existence  of  street ;  Denver  v.  Clements,  3  Ck>lo. 
472,  holding  grantor  estopped  to  claim  street  not  public  by  selling  lots  bounded  by 
plat  filed  as  street;  Saunders  v.  Chicago,  212  111.  206,  72  N.  E.  13,  denying  power 
of  owner  to  vacate  portion  of  plat  after  sale  of  lots;  Adams  v.  Saratoga  &  W. 
R.  Co.  11  Barb.  414,  holding  dedication  of  land  for  public  street  not  subject  to 
revocation;  People  v.  Underbill,  144  N.  Y.  316,  39  N.  E.  333,  11  N.  Y.  Crim.  Rep. 
17,  holding  acceptance  after  absolute  dedication  necessary  to  constitute  public 
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highway;  Pierpont  v.  Harrisville,  9  W.  Va.  215,  holding  record  of  plat  showing 
streets  no  dedication;  Logansport  v.  Dunn,  8  Ind.  378;  Doe  ex  dem.  Stump  v. 
Attica,  7  Ind.  641, — holding  map  showing  public  square,  proof  of  dedication;  Re 
Thirty-Second  Street,  19  Wend.  128,  holding  dedication  shown  by  commissioner's 
map  bounding  land  by  street;  Re  Wall  Street,  17  Barb.  617,  on  what  constitutes  a 
dedication  of  public  street;  Clements  v.  West  Troy,  16  Barb.  251,  holding  alley 
not  made  public  highway  by  designation  in  plat  of  village  and  sale  of  lots  bound- 
ing it;  Clark  v.  Elizabeth,  37  N.  J.  L.  120,  holding  land  dedicated  for  street  pur- 
poses by  adoption  of  map  made  by  legislative  committee  showing  streets; 
Champlin  v.  Laytin,  18  Wend.  407,  31  A.  D.  382,  holding  dedication  affected  by 
platting  street  and  selling  lots  with  reference  thereto;  Rowan  v.  Portland,  8  B. 
Mon.  232,  holding  representation  of  open  spaces  to  be  streets  sufficient  dedication 
without  insertion  in  plat  of  words  showing  dedication;  Dubuque  v.  Maloney,  9 
Iowa,  450,  74  A.  D.  358,  holding  title  to  street  not  vested  in  city  after  sale  of  lots 
according  to  plat  showing  street;  Evansville  v.  Evans,  37  Ind.  229,  holding  dedi- 
cation of  land  for  highway  provable  by  acts  in  pais,  regardless  of  lapse  of  time; 
Clark  V.  McCormick,  174  111.  164,  51  N.  E.  215,  holding  dedication  of  street  not  in 
compliance  with  statute  and  not  accepted  by  city,  valid  as  common-law  dedication ; 
First  Evangelical  Church  v.  Walsh,  57  111.  363,  11  A.  R.  21,  holding  plat  of  lots  oi 
ten  acres  each  not  made  in  conformity  with  statute,  showing  street,  not  dedication 
thereof;  McCormick  v.  Baltimore,  45  Md.  512,  holding  immediate  use  for  street  of 
land  dedicated  for  purpose  unnecessary  in  absence  of  express  condition. 

Cited  in  reference  notes  in  27  A.  D.  84;  31  A.  D.  188,— on  dedication  of  land  to 
public  use;  26  A.  D.  101,  on  mode  of  establishing  dedication  of  land  for  public 
square,  common,  or  street;  78  A.  D.  370,  on  presumption  of  dedication  of  land 
for  public  highway. 

Cited  in  notes  in  1  L.R.A.  856,  on  dedication  to  street  uses  by  laying  out  and 
platting;  57  A.  S.  R.  759,  761,  on  time  of  user  as  evidence  of  dedication  of  high- 
way, 
lieaslng  public  property  for  private  use. 

Cited  in  Re  Public  Common,  10  Kulp,  209,  denying  right  of  municipal  corpora- 
tion to  lease  for  private  use  lands  dedicated  to  it  for  public  use. 
Right  to  take  away  privilege  granted. 

Cited  in  Com.  v.  Pittsburgh  k  C.  Jt.  Co.  24  Pa.  159,  62  A.  D.  372,  denying  right 
to  take  away  privilege  given  by  statute  or  contract  without  new  agreement  for 
the  purpose. 
Fencing  railroad  lands. 

Cited  in  Williams  v.  Michigan  C.  R.  Co.  2  Mich.  259,  55  A.  D.  59,  holding  rail- 
road company  not  bound  to  fence  right  of  way  against  cattle. 

22  AM.  DEC.  635,  WENDELL  t.  JACKSON,  8  WEND.  183. 
Title  of  state  to  land  under  water. 

Cited  in  note  in  53  A.  S.  R.  291,  on  title  to  land  covered  by  navigable  waters. 
Preference  of  debts  due  state. 

Cited  in  reference  note  in  26  A.  D.  575,  on  preference  of  debts  due  state  in 
settlement  of  decedent's  estates. 

Cited  in  note  in  29  L.R.A.  243,  on  what  priority  of  states  in  payment  from 
assets  of  debtor  is  based  on. 
Grant  as  evidence  of  title. 

Cited  in  Clark  v.  Holdridge,  12  App.  Div.  615,  43  N.  Y.  Supp.  115,  holding 
grant  from  state  prima  facie  evidence  of  title  to  land. 
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Ejectment  by  state. 

Cited  in  Wright  v.  Phipps,  90  Fed.  566;  People  v.  LivingBton,  8  Barb.  263; 
Geneaee  Valley  Canal  R.  Co.  v.  Slaight,  49  Hun,  36,  1  N.  Y.  Supp.  654,  14  N.  Y. 
Civ.  Proc.  Rep.  420;  People  v.  Van  Rensselaer,  9  N.  Y.  291  (reversing  8  Barb. 
189) ;  People  v.  Trinity  Church,  22  N.  Y.  44  (affirming  30  Barb.  637) ;  People  v. 
Deniston,  17  Wend.  312, — holding  want  of  occupation  for  forty  years  prima  facie 
sufficient  to  authorize  recovery  in  ejectment  by  state. 
Parol  evidence  as  to  description. 

Cited  in  Robinson  v.  Kime,  70  N.  Y.  147,  holding  parol  evidence  admissible  to 
show  location  of  monuments  which  have  disappeared  since  conveyance;  Resur- 
rection Gold  Min.  C^o.  v.  Fortune  Gold  Min.  Co.  64  C.  C.  A.  180,  129  Fed.  668, 
holding  parol  evidence  incompetent  to  charge  monuments  in  deed;  Tymason  v. 
Brooks,  14  Wend.  671  (reversing  13  Wend.  300),  holding  parol  evidence  in- 
admissible to  show  that  lands  lost  were  within  limits  designated  by  grantor  in 
previous  negotiations  if  they  were  omitted  from  the  deed. 
Mistake  in  description. 

Cited  in  Seaman  v.  Hogeboom,  21  Barb.  398;  Sayers  v.  Lyons,  10  Iowa,  249, — 
holding  deed  not  vitiated  by  immaterial  mistakes  in  description ;  Calton  v.  Lewis, 
119  Ind.  181,  21  N.  E.  475,  holding  deed  not  void  for  failure  to  name  state  in 
which  land  located;  Benjamin  v.  Welch,  73  Hun,  371,  26  N.  Y.  Supp.  158,  hold- 
ing rejection  of  erroneous  description  proper  in  giving  effect  to  testator's  inten- 
tions; Barrows  v.  Webster,  50  N.  Y.  S.  R.  363,  21  N.  Y.  Supp.  828,  holding  map 
describing  street  as  wider  than  laid  out  not  competent  in  ejectment  to  establish 
street  line;  Second  Methodist  Episcopal  Church  v.  Humphrey,  49  N.  Y.  S.  R,  467, 
21  N.  Y.  Supp.  89,  holding  grants  presumed  to  have  been  made  in  actual  view  of 
premises;  McDonald  v.  Payne,  114  Ind.  359,  16  N.  E.  795,  holding  proceedings  for 
establishment  of  highway  not  void  for  indefiniteness  where  termini  and  inter- 
mediate cause  defined  by  fixed  objects. 

Cited  in  reference  note  in  53  A.  D.  162,  on  sufficiency  and  effect  of  inconsistent 
description  in  deed  part  of  which  is  true  and  part  false. 

Cited  in  notes  in  4  L.R.A.  426,  on  descriptions  in  deeds;  27  L.  ed.  U.  S.  147, 
as  to  when  deed  is  avoided  by  misdescription  therein;  30  A.  D.  736,  737,  on  re< 
jection  of  false  particulars  in  description  of  land. 
Courses  as  covenant  of  quantity. 

Cited  in  Roat  v.  Puff,  3  Barb.  353,  holding  statement  of  quantity  conveyed  at 
end  of  description  by  metes  and  bounds  not  warranty. 
Extent  of  lands  conveyed. 

Cited  in  Fletcher  v.  Phelps,  28  Vt  257,  holding  that  lands  bounded  by  trib- 
utaries to  navigable  lake  extend  to  low-water  mark;  Hathaway  v.  Power,  6  Hill, 
463,  holding  that  deed  by  lot  number  includes  all  therein  although  less  quantity 
stated  in  description;  Elliott  v.  Lewis,  10  Hun,  486,  holding  that  survey  should 
commence  at  point  of  beginning  although  more  land  thereby  included. 
Fixed  objects  or  points  as  controlling  description. 

Cited  in  Egelhoff  v.  Simpson,  50  App.  Div.  595,  64  N.  Y.  Supp.  336;  Harris 
V.  Oakley,  17  N.  Y.  S.  R.  198,  2  N.  Y.  Supp.  305;  Cronk  v.  Wilson.  40  Hun, 
269, — holding  courses  and  distances  bound  to  yield  to  fixed  monuments;  People 
ex  rel.  Bumham  v.  Jones,  112  N.  Y.  597,  20  N.  £.  577,  holding  that  description 
by  metes  and  bounds  yields  to  natural  monuments;  White  v.  Williams,  48  K. 
Y.  344,  holding  courses  and  distances  controlled  by  fixed  monuments;  Meyer 
V.    Boyd,   51    Hun,    291,   4   N.    Y.    Supp.    328,    holding   that   courses   and   dis- 
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tances  yield  to  established  streets;  Singer  v.  New  York,  47  App.  Div.  42, 
62  N.  Y.  Supp.  347,  holding  that  fenced  street  as  boundary  means  street  as 
actually  laid  out  and  not  as  shown  by  maps;  Abbey  v.  McPherson,  7  Kan. 
App.  177,  41  Pac.  978,  holding  courses  controlled  by  another's  land  along 
which  parcel  described  located;  Hasten  v.  Olcott,  101  N.  Y.  152,  4  N.  E.  274, 
holding  designation  of  parcel  as  "sawmill  lot"  controlling  over  courses  and  dis- 
tances which  could  be  located  only  by  survey;  Gove  v.  White,  20  Wis.  426,  holding 
well-established  place  of  beginning  controlling  in  description  in  deed;  Raymor  v. 
Timerson,  46  Barb.  518,  holding  fence  starting  point  of  land  described  as  be- 
ginning at  corner;  Doe  ex  dem.  Miller  v.  Cullum,  4  Ala.  576;  Bruckner  v.  Law- 
rence, 1  Dougl.  (Mich.)  19;  Schoonmaker  v.  Davis,  44  Barb.  463;  Piercy  v. 
Crandall,  34  Cal.  334, — holding  location  of  natural  objects  controlling  in  descrip- 
tion of  land  when  courses  conflict;  Hansee  v.  Mead,  27  Hun,  162  (dissenting  opin- 
ion) ;  White  V.  Williams,  48  Barb.  222  (dissenting  opinion), — on  controlling  effect 
of  natural  objects  on  courses  and  distances;  Higinbotham  v.  Stoddard,  72  N.  Y. 
94;  Danziger  v.  Boyd,  21  Jones  &  S.  398, — holding  monuments  not  controlling 
when  exact  quantity  stated  and  former  would  violate  intention  of  parties. 

Cited  in  reference  notes  in  27  A.  D.  229,  on  question  of  boundary ;  34  A.  D.  105, 
as  to  which  boundaries  will  prevail;  42  A.  D.  551,  on  courses  and  distances  yield- 
ing to  monuments  only;  39  A.  S.  R.  826,  on  monuments  and  natural  objects  pre- 
vailing over  courses  and  distances. 

Cited  in  notes  in  30  A.  D.  741,  on  quantity  at  least  reliable  of  descriptions 
of  land;  31  A.  D.  154,  on  superiority  of  monuments  over  courses  and  distances; 
30  A.  D.  737,  on  preference  of  monuments  to  courses  and  distances  in  descrip- 
tion of  land. 
Irreconcilable  terms  In  deed. 

Cited  in  Brookman  v.  Kurzman,  94  N.  Y.  272,  66  How.  Pr.  237,  Clayton  v. 
County  Court,  58  W.  Va.  253,  2  L.R.A.(N.S.)  598,  52  S.  E.  103,— holding  words 
irreconcilable  with  established  terms  in  deed  properly  rejected. 
Place  of  execution  of  instrument. 

Cited  in  Thayer  v.  Marsh,  11  Hun,  501,  to  point  that  mortgage  is  presumed  to 
have  been  made  in  view  of  land  enciunbered. 

22  AM.  DEO.  644,  COLVIN  v.  COLVIN,  2  PAIGE,  885. 
Remarriage  without  modification  of  divorce  decree. 

Cited  in  Moore  v.  Hegeman,  92  N.  Y.  521,  44  A.  R.  408,  holding  remarriage  of 
parties  after  decree  of  divorce  without  having  decree  modified,  void;  Moore  v. 
Moore,  8  Abb.  N.  C.  171,  holding  divorced  husband  remarrying  former  wife  with- 
out court's  consent  not  discharged  from  liability  for  alimony;  Bailey  v.  Bailey, 
46  Hun,  278,  holding  one  marrying  in  good  faith  before  reversal  of  decree  of 
divorce  not  guilty  of  adultery. 
Setting  aside  divorce  decree. 

Cited  in  Rush  v.  Rush,  46  Iowa,  648,  26  A.  R.  179,  holding  decree  of  di- 
vorce may  be  set  aside  on  ground  of  fraud;  Stephens  v.  Stephens,  62  Tex.  337, 
sustaining  power  of  court  to  vacate  divorce  decree  for  lack  of  personal  service. 

Cited  in  notes  in  61  A.  D.  460,  464,  on  possibility  for  and  grounds  for  vacating 
and  annulling  divorces;  60  L.R.A.  296,  on  attempt  by  wife  to  vacate  decree  ob- 
tained in  her  name  without  her  consent. 
Collateral  attack  on  annulment  decree. 

Cited  in  Wood  v.  Wood,  136  Iowa,  128,  12  L.R.A.(N.S.)  891,  113  N.  W.  492. 
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holding  decree  annulling  marriage  not  collaterally  attacked  by  petition  for  new 
trial  for  fraud. 

22  AM.  DEC.  646,  STRIKER  ▼.  MOTT,  2  PAIGE,  S87.     Reversed  in  6 

Wend.  4  65. 
Right  to  partition. 

Cited  in  Myers  v.  Rasback,  2  N.  Y.  Code  Rep.  13,  4  How.  Pr.  83,  holding  par- 
tition maintainable  under  Code;  Roberts  v.  Coleman,  37  W.  Va.  143,  16  S.  E.  482, 
holding  joint  owner  not  entitled  to  sale  of  property  held  in  common  except  when 
division  impossible. 

Cited  in  reference  notes  in  35  A.  S.  R.  620,  on  partition  between  cotenants  and 
reversioners;  80  A.  D.  699,  on  partition  of  reversionary  interest. 
—  Who  may  maintain. 

Cited  in  Johnson  v.  Brown,  74  Kan.  346,  86  Pac.  503,  holding  tenant  owning 
in  fee  simple  entitled  to  maintain  partition  against  cotenants  owning  life  interest 
in  balance;  Savage  v.  Savage,  19  Or.  112,  20  A.  &.  R.  795,  23  Pac.  890;  Tabler  v. 
Wiseman,  2  Ohio  St.  207,  denying  right  of  remaindermen  to  maintain  partition; 
Wood  V.  Clute,  1  Sandf.  Ch.  199,  2  N.  Y.  Leg.  Obs.  407,  holding  widow  with 
dower  right  not  entitled  to  maintain  partition;  Rhorer  v.  Brockhage,  13  Mo.  App, 
397,  denying  right  of  purchaser  from  mother  of  minor  having  homestead  right  to 
maintain  partition  against  child. 

Cited  in  reference  note  in  83  A.  D.  678,  on  who  may  compel  partition. 

Cited  in  notes  in  1  L.R.A.  637,  as  to  who  cannot  maintain  partition;  32  A. 
S.  R.  779,  on  right  of  tenant  in  possession  to  maintain  partition  against  con- 
tingent remainderman  or  reversioner;  32  A.  S.  R.  780,  781,  on  right  of  contingent 
remainderman  or  reversioner  to  maintain  partition. 
Parties  to  partition  suit. 

Cited  in  reference  note  in  54  A.  D.  547,  as  to  when  reversioner  must  be  party 
to  partition  suit. 
Sale  instead  of  partition. 

Cited  in  reference  notes  in  57  A.  D.  200,  on  sale  of  premises  to  make  par- 
tition; 49  A.  D.  663,  on  sale  of  premises  on  partition;  49  A.  S.  R.  932,  on  par- 
tition by  sale  where  division  will  work  injustice. 
Basis  of  partition. 

Cited  in  Merritt  v.  Hughes,  36  W.  Va.  356,  15  S.  E.  56,  holding  value  of  prop- 
erty not  quantity  basis  of  partition;  and  citing  annotation  also  on  this  point. 

Power  to  sell. 

Distinguished  in  Catton  v.  Taylor,  42  Barb.  578,  holding  direction  to  executors 
to  sell  property  and  divide  proceeds,  not  power  coupled  with  interest. 
Special  or  active  trusts. 

Cited  in  note  in  78  A.  D.  407,  on  construction  of  statute  of  uses  Tegarding 
special  or  active  trusts. 

22  AM.  DEC.  648,  COLTON  t.  ROSS,  2  PAIGE,  S96. 
Alternative  prayer  for  relief. 

Cited  in  Kilgour  v.  New  Orleans  Gaslight  Co.  2  Woods,  144,  Fed.  Cas.  No. 
7,764;  Cleland  v.  Casgrain,  92  Mich.  139,  52  N.  W.  460;  Lyons  v.  McCurdy,  90 
Ala.  497,  8  So.  52, — ^holding  that  alternative  prayer  does  not  of  itself  make  bill 
void  as  multifarious;  Tennant  v.  Dunlop,  97  Va.  234,  33  S.  E.  620,  holding  one 
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uncertain  of  particular  relief  entitled  to  ask  relief  in  alternative;  Wiltshire  v. 
Marfleet,  1  Edw.  Ch.  654,  holding  party  not  entitled  to  alternative  relief  under 
general  prayer  for  further  relief;  Laird  v.  Boyle,  2  Wis.  431,  holding  bill  demand- 
ing specific  but  not  general  relief  properly  dismissed  where  party  entitled  to  some 
but  not  that  prayed  for;  Re  Patterson,  79  Hun,  371,  29  N.  Y.  Supp.  451,  hold- 
ing petition  for  final  accounting  and  further  relief  properly  denied  when  alle- 
gations false;  Evans  v.  Burton,  6  N.  Y.  S.  R.  216,  holding  under  Civil  Code  party 
entitled  only  to  relief  demanded;  Cohn-Baer-Myers  &  A.  Co.  v.  Realty  Transfer 
Co.  117  App.  Div.  215,  102  N.  Y.  Supp.  122;  Marquat  v.  Marquat,  7  How.  Pr. 
417   (dissenting  opinion), — on  right  to  alternative  relief  under  general  prayer. 

Cited  in  reference  notes  in  65  A.  D.  73, 118,  on  prayer  for  general  relief;  27  A.  D. 
90,  on  framing  of  bill  with  double  aspect;  90  A.  D.  248,  on  framing  prayer  for 
relief  in  bill  in  alternative;  60  A.  D.  660,  on  relief  granted  under  disjunctive 
prayer  for  general  relief. 

Cited  in  note  in  3  A.  D.  378,  on  relief  in  equity  under  general  prayer. 
^Consistent  with  general  prayer. 

Cited  in  lliayer  v.  Lane,  Walk.  Ch.  (Mich.)  200,  holding  party  entitled  only 
to  relief  consistent  with  case  made  by  bill;  Ex  parte  Branch,  53  Ala.  140;  Ex 
parte  Pettillo,  80  N.  C.  60;  Graham  v.  Cook,  48  Ala.  103, — holding  one  entitled 
under  general  prayer  for  further  relief  to  such  only  as  is  consistent  with  relief 
asked  for;  Hart  v.  McKeen,  Walk  Ch.  (Mich.)  417,  holding  bill  framed  with  a 
double  aspect  must  be  consistent  with  itself;  Gooding  v.  Riley,  50  N.  H.  400,  hold- 
ing bill  asking  redemption  of  mortgage  and  accounting  of  rents  received  by 
mortgagee  not  demurrable  as  praying  inconsistent  relief;  Terry  v.  Rosell,  32 
Ark.  478,  holding  bill  not  demurrable  because  asking  for  cancelation  of  mortgage 
or  foreclosure  and  accounting  under  same;  Collins  v.  Knight,  3  Tenn.  Ch.  183, 
holding  bill  attacking  judgment  as  irregular  and  asking  to  be  subrogated  to 
rights  of  creditors  thereunder  demurrable  as  praying  inconsistent  relief;  Beach 
V.  Beach,  11  Paige,  161,  3  N.  Y.  Leg.  Obs.  202,  holding  bill  for  divorce  for  adultery 
not  demurrable  because  of  allegations  as  to  cruel  treatment;  Hardin  v.  Boyd,  113 
U.  S.  756,  28  L.  ed.  1141,  5  Sup.  Ct.  Rep.  771,  sustaining  bill  asking  that  convey- 
ance be  set  aside  or  in  alternative  lien  be  established  for  part  unpaid;  Schiifer  v. 
Lauterbach,  7  App.  Div.  223,  40  N.  Y.  Supp.  40,  holding  specific  performance  of 
certain  contracts  not  denied  because  others  incomplete;  Pennock  v.  Ela,  41  N.  H. 
189,  holding  under  bill  asking  specific  performance  of  contract  to  convey  amend- 
ment demanding  accounting  of  payments  made  admissible;  Corning  v.  Troy  Iron 
&  Nail  Factory,  10  N.  Y.  Leg.  Obs.  7,  6  How.  Pr.  89,  holding  one  entitled  to  dam- 
ages for  overflow  of  water  and  injunction  against  future  injury;  Cole  v.  Savage, 
Clarke  Ch.  482,  denying  right  to  enforce  mortgage  and  demand  cancelation  as 
usurious;  Casady  v.  Woodbury  County,  13  Iowa,  113,  denying  right  to  reform  con- 
tract under  bill  asking  specific  performance;  Ellis  v.  Hill,  162  111.  557,  44  N.  E. 
858,  denying  right  to  redemption  of  mortgage  under  bill  asking  general  relief  in 
partition ;  Wiley  v.  Knight,  27  Ala.  336,  holding  \mder  general  prayer  for  reforma- 
tion of  mortgage  party  not  entitled  to  decree  establishing  prior  lien. 
Conclusiveness  of  probate  proceedings. 

Cited  in  Burger  v.  Hill,  1  Bradf.  360,  holding  surrogate's  decision  as  to  validity 
of  will  conclusive;  Newman  v.  Waterman,  63  Wis.  612,  53  A.  R.  310,  23  N.  W. 
696,  holding  probated  will  of  land  conclusive  in  ejectment  against  heir  omitted  by 
mistake;  Post  v.  Mason,  26  Hun,  187,  holding  probate  of  will  of  personal  prop- 
erty conclusive  after  expiration  of  year;  Pierce  v.  Prescott,  128  Mass.  140,  hold- 
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ing  order  directing  distribution  of  proceeds  of  estate  not  subject  ts  attack  is 
collateral  proceeding;  Mutual  Ben.  L.  Ins.  Co.  v.  Tisdale,  91  U.  S.  238,  23  L.  ed. 
314,  holding  grant  of  letters  of  administration  conclusive  evidence  of  adminis- 
trator's right  to  sue. 

Cited  in  notes  in  21  L.K.A.  684,  on  facts  established  by  probate  decree;  21 
L.R.A.  686,  on  conclusiveness  of  probate  decree  in  chancery;  76  A.  D.  722,  on 
probate  and  administration  proceedings  and  their  effect  as  rea  judicata;  19  A 
R.  149,  on  collateral  attack  upon  letters  of  administration. 
Jurisdiction  of  equity  — As  to  probate  matters. 

Cited  in  Heyer  v.  Burger,  Hoffm.  Ch.  1,  denying  jurisdiction  of  court  of 
chancery  to  determine  validity  of  will  of  personal  property;  Booth  v.  Kitchen,  7 
Him,  255,  denying  jurisdiction  of  supreme  court  of  action  to  establish  legadet 
revoked  by  subsequent  codicil;  Brady  v.  McCosker,  1  N.  Y.  214  (affirming  1  Barb. 
Ch.  329),  denying  equity's  jurisdiction  to  set  aside  will  for  fraud  where  remedy 
at  law  adequate;  Re  Jackman,  26  Wis.  104  (dissenting  opinion),  on  equity's 
jurisdiction  over  probate  proceedings;  Re  Hathaway,  9  Hun,  79  (dissenting  opin- 
ion), on  power  of  supreme  court  to  appoint  surrogate;  Griffis  v.  Stoddard,  2  Mich. 
N.  P.  37,  holding  that  impeachment  of  will  for  fraud  does  not  deprive  probate 
court  of  jurisdiction  to  retain  bill. 

Cited  in  reference  notes  in  47  A.  D.  632,  on  equity  jurisdiction  in  will  cases; 
54  A.  S.  R.  902,  on  equity  jurisdiction  to  try  validity  of  will  of  personalty;  29 
A.  D.  249,  on  original  jurisdiction  of  probate  courts  to  try  validity  of  will  of 
personalty. 

Cited  in  notes  in  11  A.  D.  657,  on  relief  against  fraudulent  will;  54  A.  S.  219, 
on  proceedings  or  judgments  subject  to  equitable  relief. 

—  Adequate  remedy  at  law. 

Cited  in  DeBussierre  v.  Holladay,  55  How.  Pr.  210,  4  Abb.  N.  C.  Ill,  holding 
party  not  entitled  to  equitable  relief  when  adequate  remedy  at  law;  Bowen  v. 
Idley,  6  Paige,  46,  holding  adequate  remedy  at  law  defense  to  action  in  chancery 
to  set  aside  will  of  land;  Bingham  v.  Weiderwax,  1  N.  Y.  509,  holding  sale  of 
premises  under  mortgage  which  grantee  assured  no  defense  to  action  for  breach  of 
covenant  of  seisin. 

Cited  in  reference  note  in  63  A.  8.  R.  448,  on  remedy  at  law  as  ground  for 
dismissal  in  equity. 
Objection  to  Jurisdiction  raised  on  appeal. 

Cited  in  Clarke  v.  Sawyer,  2  N.  Y.  498,  holding  objection  to  court's  jurisdiction 
where  parties  have  submitted  on  merits  too  late  when  first  raised  on  appeal. 
Action  to  establish  will. 

Cited  in  Everitt  v.  Everitt,  41  Barb.  385,  holding  action  to  establish  last  will 
not  controlled  by  statute  as  to  limitation  of  actions. 

22  AM.  DEO.  652,  KLINE  ▼.  li'AMOKBUX,  2  PAIGE,  419. 

Rights  and  liability  of  infant  or  lunatic. 

Cited  in  reference  note  in  28  A.  D.  684,  on  infant's  right  to  recover  on  quantum 
meruit  for  excess  of  value  of  services  over  compensation  agreed  on. 

Cited  in  notes  in  5  L.R.A.  178,  as  to  when  acts  of  infant  are  void;  42  A.  S. 
R.  753,  on  liability  of  incompetent  persons. 

—  For  necessaries. 

Cited  in  Streever  v.  Birch,  62  Hun,  298,  17  N.  Y.  Supp.  195,  holding  infant  liable 
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for  necessaries  furnished;  McKanna  v.  Merry,  61  111.  177;  Atchison  y.  Bruff,  60 
Barb.  381, — holding  infant  liable  for  necessaries  in  keeping  with  condition  in  life; 
Ryan  y.  Boltz,  16  Jones  &  S.  162,  holding  infant  not  liable  for  board  and  lodging 
for  which  guardian  haying  means  had  promised  to  pay;  Nichol  y.  Steger,  2  Tenn. 
Ch.  328;  Elrod  y.  Myers,  2  Head,  33, — denying  storekeeper's  recoyery  for  neces- 
saries furnished  infant  Hying  with  guardian  who  supplies  him;  L'Amoureux  y. 
Crosby,  2  Paige,  422,  22  A.  D.  666,  denying  innkeeper's  right  to  recoyer  for  sup- 
plies furnished  infant  against  orders  of  guardian;  Englebert  y.  Troxell  (Engle- 
bert  y.  Pritchett),  40  Neb.  196,  42  A.  S.  R.  666,  26  L.R.A.  177,  68  N.  W.  862, 
holding  seryices  of  guardian  ad  litem  in  defending  foreclosure  suit  not  neces- 
saries for  which  infant  liable;  Patten  y.  Moore,  32  N.  H.  382,  holding  payment  of 
consideration  necessary  to  constitute  one  bona  fide  purchaser;  Stannard  y.  Burns, 
63  Vt.  244,  22  Atl.  460  (dissenting  opinion),  on  liability  of  insane  person  on  con- 
tract for  necessaries. 

Cited  in  reference  notes  in  23  A.  D.  669;  36  A.  D.  298,^n  infants'  contracts 
for  necessaries;  24  A.  D.  369,  on  infant's  liability  for  necessaries;  26  A.  D.  748,  on 
liability  of  infants  on  contracts  for  necessaries;  67  A.  D.  261,  on  power  of  infant 
under  care  of  parent  or  guardian  to  make  binding  contract  for  necessaries;  40 
A.  D.  626,  as  to  what  are  necessaries. 

Cited  in  note  in  18  A.  S.  R.  647,  648,  on  efifect  of  infant's  being  already  sup- 
plied with  necessaries  upon  contract  for. 
Personal  adyantage  of  guardian. 

Cited  in  Wilcox  y.  Smith,  26  Barb.  316,  holding  guardian  not  entitled  to 
personal  adyantage  from  estate  of  ward. 

22  AM.  DEC.  655,  L'AMOKEUX  t.  CROSBY,  2  PAIGE,  422. 
Action  or  Judgment  against  incompetent. 

Cited  in  Williams  y.  Cameron,  26  Barb.  172,  holding  action  against  lunatic  for 
destruction  of  property  before  payment  of  purchase  price  properly  referred  to 
referee;  Brown  y.  Betts,  13  Wend.  29,  sustaining  right  to  maintain  summary 
proceeding  against  habitual  drunkard;  King  y.  Robinson,  33  Me.  114,  64  A.  D. 
614,  holding  plaintiff  not  required  to  appoint  guardian  for  incompetent  defendant; 
Smith  y.  Ketaltas,  27  App.  Diy.  279,  60  N.  Y.  Supp.  471,  holding  permission  of 
oourt  necessary  before  commencement  of  action  against  one  judicially  declared  in- 
competent; Grant  y.  Humbert,  114  App.  Diy.  462,  100  N.  Y.  Supp.  44,  holding 
lease  of  court  not  necessary  before  bringing  action  on  note  against  inmate  of 
hospital  for  whom  no  committee  appointed;  Crippen  y.  Culver,  13  Barb.  424; 
Sternbergh  y.  Schoolcraft,  2  Barb.  163, — holding  judgment  against  habitual  drunk- 
ard on  note  when  property  in  custody  of  committee  not  yoid;  Re  McLaughlin, 
Clarke,  Ch.  113,  denying  motion  to  set  aside  judgment  confessed  by  attorney  for 
drunkard  after  appointment  of  commission. 
Powers  of  incompetent  person. 

Cited  in  Mohr  y.  Tulip,  40  Wis.  67,  holding  lunatic's  mortgage  voidable; 
Blinn  y.  Schwarz,  177  N.  Y.  262,  101  A.  S.  R.  806,  69  N.  E.  642,  holding  luna- 
tic's deed,  voidable;  Sander  y.  Sayage,  76  App.  Diy.  333,  78  N.  Y.  Supp.  189, 
holding  conveyance  by  lunatic  for  tenth  of  value,  void;  O'Reilly  v.  Sweeney,  64 
Misc.  408,  106  N.  Y.  Supp.  1033,  holding  breach  of  lunatic's  promise  of  marriage 
not  basis  of  action  for  damages;  Hughes  v.  Jones,  116  N.  Y.  67,  16  A.  S.  R.  386, 
6  L.R.A.  632,  22  N.  E.  446,  holding  deed  by  one  subsequently  adjudged  in- 
competent not  absolutely  void. 
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Cited  in  reference  notes  in  41  A.  S.  R.  346,  on  liability  of  inaane  person  on 
contract;  59  A.  D.  615,  on  setting  aside  contract  for  intoxication. 

Cited  in  notes  in  54  L.R.A.  450,  on  validity  of  contract  made  with  an  habitual 
drunkard;  17  L.R.A.(N.S.)  1068,  on  right  to  aflarmative  relief  in  equity  from 
contract  upon  ground  that  it  was  procured  from  complainant  while  intoxicated; 
71  A.  S.  R.  426,  on  contracts  of  insane  persons;  17  LJELA.  296,  on  who  may  elect 
against  a  will  on  behalf  of  an  insane  widow. 
—  After  inquisition. 

Cited  in  Carter  v.  Beckwith,  128  N.  Y.  312,  28  N.  E.  582;  Wadsworth  v.  Sharp- 
steen,  8  N.  Y.  388,  59  A.  D.  499, — ^holding  contract  by  habitual  drunkard  after 
inquisition  found,  void;  Wadsworth  v.  Sherman,  14  Barb.  169,  holding  indorser 
on  bill  of  exchange  incompetent  to  waive  notice  of  dishonor  after  appointment 
of  committee;  Re  Patterson,  4  How.  Pr.  34,  denying  power  of  habitual  drunkard 
to  make  will  while  commission  unrevoked;  Lewis  v.  Jones,  50  Barb.  645,  holding 
will  by  incompetent  person  during  existence  of  commission  not  absolutely  void; 
Griswold  v.  Miller,  15  Barb.  520,  holding  conveyance  taken  by  one  with  knowledge 
of  pendency  of  lunacy  proceedings  against  grantor,  properly  set  aside;  Stannard 
V.  Burns,  63  Vt.  244,  22  Atl.  460,  holding  adjudication  of  insanity  not  conclusive 
against  ability  of  ward  to  contract  for  necessaries;  also  citing  annotation  on  this 
point. 

Cited  in  reference  note  in  28  A.  D.  647,  on  invalidity  of  contracts  of  lunatics 
after  office  found. 

Cited  in  note  in  107  A.  S.  R.  547,  on  contracts  of  persons  found  by  inquisition 
to  be  habitual  drunkards. 
Nature  of  inquisition. 

Cited  in  reference  note  in  28  A.  D.  647,  on  nature  of  inquisition  of  lunacy. 
Inquisition  as  proof  of  incompetency. 

Cited  in  Field  v.  Lucas,  f\  Ga.  447,  68  A.  D.  465,  holding  inquisition  prima 
facie  evidence  of  incompetency  as  to  those  not  parties  to  proceeding;  Redden  v. 
Baker,  86  Ind.  191,  holding  adjudication  of  insanity  not  changed  by  marriage  ot 
insane  female  ward. 

Cited  in  reference  notes  in  36  A.  D.  580;   47  A.  D.  474;   75  A.  D.  219,— on 
effect  of  inquisition  as  evidence;  26  A.  D.  130,  on  inquisition  of  lunacy  as  prima 
facie  evidence  only. 
Presumption  as  to  incapacity. 

Cited  in  Banker  v.  Banker,  63  N.  Y.  409,  holding  inquisition  prior  to  mar- 
riage presumptive  proof  of  incapacity  to  enter  relation;  Van  Deusen  v.  Sweet, 
51  N.  Y.  378,  holding  inquisition  as  to  sanity  stating  that  grantor  incompetent 
when  deed  given,  presumptive  proof  of  incapacity;  R.  A.  Schoenberg  &  Co.  v.  Ul- 
man,  51  Misc.  83,  99  N.  Y.  Supp.  650,  holding  referee  presumed  to  be  insane  where 
adjudication  of  lunacy  entered  on  same  date  decision  signed;  Re  Lapham,  19 
Misc.  71,  44  N.  Y.  Supp.  90,  holding  no  presumption  of  sanity  at  time  will  made 
where  testator  adjudged  insane  month  prior  thereto;  Demilt  v.  Leonard,  11  Abb. 
Pr.  252,  19  How.  Pr.  140,  holding  finding  of  insanity  after  judgment  presumptive 
evidence  of  existence  before;  Gridley  v.  Boggs,  62  Cal.  190,  holding  acts  of  luna- 
tic before  inquisition  presumptive  evidence  of  incompetency. 

Cited  in  reference  note  in  50  A.  D.  429,  on  inquisition  of  lunacy  raising  pre- 
sumption of  incapacity. 
Jurisdiction  of  equity  over  insane  persons. 

Cited  in  reference  notes  in  70  A.  S.  R.  649,  on  equity  jurisdiction  over  insaiw 
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persons;  44  A.  S.  R.  266,  on  jurisdiction  of  chancery  over  care  and  custody  of 
insane  persons. 

Conclnsiveness  of  probate  decree. 

Cited  in  Modawell  v.  Holmes,  40  Ala.  391,  holding  decree  of  prohate  court 
rendered  on  final  settlement  of  guardian  of  incompetent  person,  conclusive. 
Compensation  of  incompetent's  committee. 

Cited  in  Re  Colah,  6  Daly,  61,  holding  committee  of  incompetent  person  entitled 
to  compensation. 

Relief  against  Judgment. 

Cited  in  notes  in  39  L.R.A.  780,  on  relief  against  judgments  against  insane 
persons;  64  A.  S.  R.  263,  as  to  parties  who  may  obtain  equitable  relief  against 
judgment,  decree,  or  other  judicial  determination;  89  A.  D.  191,  as  to  how 
infant  may  proceed  when  aggrieved  by  decree. 

22  AM.  DEC.  659,  CORNING  y.  WHITE,  2  PAIGE,  567. 
Preference  created  by  creditors'  bill. 

Cited  in  Lane  v.  Harris,  16  Ga.  217,  holding  one  filing  creditor's  bill  entitled  to 
priority  in  distribution  of  assets;  United  States  Bank  v.  Burke,  4  Blackf.  141; 
Ocean  Nat.  Bank  v.  Olcott,  46  N.  Y.  12;  Young  v.  Clapp,  40  111.  App.  312,— hold- 
ing lien  on  debtor's  equitable  assets  giving  preference  created  by  creditor's  bill; 
First  Nat.  Bank  v.  Hirschkowitz,  46  Fla.  688,  36  So.  22,  holding  bill  to  subject 
estate  of  married  woman  to  payment  of  her  debts  superior  to  claims  of  prior 
creditors  guilty  of  laches ;  Arnold  v.  Treviranus,  78  App.  Div.  689,  79  N.  Y.  Supp. 
732,  holding  preference  acquired  by  commencement  of  creditors'  suit  before 
debtor's  filing  petition  in  bankruptcy;  Pool  v.  Ragland,  67  Ala.  414,  holding  bill 
to  reach  property  fraudulently  conveyed  not  affected  by  debtor's  subsequent 
bankruptcy;  Smith  v.  Gordon,  Fed.  Gas.  No.  13,052,  holding  priority  created  by 
assignee  in  bankruptcy  not  defending  creditor's  action  for  discovery  of  property; 
Ex  parte  General  Assignee,  Fed.  Cas.  No.  5,035,  holding  lien  created  by  commence- 
ment of  creditor's  action  superior  to  subsequent  decree  in  bankruptcy;  Taylor  v. 
Taylor,  69  N.  J.  Eq.  86,  46  Atl.  440,  holding  that  trustee  A  bankruptcy  takes 
estate  subject  to  equitable  lien  created  by  filing  creditors'  bill  before  petition  in 
bankruptcy;  Storm  v.  Waddell,  2  Sandf.  Ch.  494,  3  N.  Y.  Leg.  Obs.  367;  Mathews 
V.  Mobile  Mut.  Ins.  Co.  76  Ala.  86, — holding  bill  to  reach  debtor's  equitable  assets 
superior  to  subsequent  judgments;  Clark  v.  Figgins,  31  W.  Va.  156,  13  A.  S.  R. 
860,  6  S.  £.  643,  holding  creditor  first  filing  bill  to  set  aside  fraudulent  transfer 
of  personal  property  entitled  to  preference;  Russell  v.  Chicago  Trust  &  Sav.  Bank, 
139  111.  638,  17  L.R.A.  346,  29  N.  E.  37  (reversing  40  111.  App.  385),  holding  judg- 
ment creditors  filing  creditors'  bill  against  debtor  entitled  to  preference  over  those 
whose  claims  not  reduced  to  judgments;  Bridgman  v.  McKissick,  16  Iowa,  260, 
holding  junior  judgment  creditor  first  filing  creditors'  bill  entitled  to  preference 
over  senior  creditor;  Mandeville  v.  Campbell,  46  App.  Div.  612,  61  N.  Y.  Supp. 
443;  Voorhees  v.  Seymour,  26  Barb.  569;  Field  v.  Sands,  8  Bosw.  686;  Claflin  v. 
Gordon,  39  Hun,  64;  Wheeler  v.  Wheeden,  9  How.  Pr.  293;  Marshall  v.  United 
States  Trust  Co.  42  Misc.  306,  86  N.  Y.  Supp.  617;  Hopkins  v.  Gallatin  Turnp. 
Co.  4  Hiunph.  403;  Hone  v.  Henriquez,  13  Wend.  240,  27  A.  D.  204,— holding 
creditors  entitled  to  liens  on  property  of  insolvent  in  order  in  which  creditors' 
suits  filed;  Kinmouth  v.  White,  61  N.  J.  Eq.  358,  48  Atl.  962,  holding  priorities 
of  judgment  creditors  determined  by  order  of  levies  in  actions  to  vacate  fraudu- 
lent transfers;  Claflin  v.  Lisso,  27  Fed.  420,  holding  priority  of  lien  determined 
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by  date  of  commencement  of  action  to  set  aside  husband's  fraudulent  comveyaaee 
to  wife;  Safford  v.  Douglas,  4  Edw.  Ch.  537,  holding  creditor  filing  pleading  first 
entitled  to  priority  where  all  actions  started  same  day;  Boynton  v.  Bawson, 
Clarke,  Ch.  684,  holding  issuance  of  process  necessary  to  give  preference  in  lien 
on  debtor's  equitable  assets;  Smith's  Case,  Fed.  Cas.  No.  12,997»  holding  prefer- 
ence not  created  by  merely  filing  creditors'  bill  without  sendee  of  injunction 
against  bankrupt;  M'Cutchen  y.  Miller,  31  Miss.  65  (dissenting  opinion),  on 
right  to  preference  of  creditor  filing  creditors'  bill;  First  Nat.  Bank  ▼.  Shuler, 
153  N.  Y.  163,  60  A.  S.  R.  601,  47  N.  E.  262,  holding  plaintiff  in  creditor's  action 
after  return  of  execution  unsatisfied  not  entitled  to  equitable  lien  as  against 
estate  of  one  dying  pending  action ;  Small  v.  Westchester  F.  Ins.  Co.  61  Fed.  789, 
holding  appointment  of  receiver  does  not  operate  by  relation  back  to  vest  property 
in  him  at  date  of  fire  thereby  violating  policy  as  to  ownership. 

Cited  in  reference  notes  in  64  A.  S.  R.  203,  on  obtaining  preference  by  creditors' 
suit;  60  A.  S.  R.  609,  on  priority  of  lien  in  creditors'  suit. 

Cited  in  note  in  17  LJI.A.  345,  on  priority  as  to  proceeds  of  creditors'  bills. 
Distinguished  in  Trow  v.  Lovett,  122  Mass.  571,  holding  judgment  creditor  fail- 
ing to  issue  execution  not  entitled  to  preference  by  filing  creditors'  bill  prior  to 
bankruptcy  of  debtor. 
lioss  or  enforcement  of  creditors*  lien. 

Cited  in  Myrick  v.  Selden,  36  Barb.  15,  holding  lien  in  nature  of  attachment 
lost  by  delay  of  eight  years  in  enforcement;  Greenwood  v.  Brodhead,  8  Barb.  593, 
sustaining  partner's  right  to  enforce  lien  on  balance  of  assets  left  after  discharge 
of  debts;  Hammond  v.  Hudson  River  Iron  &  Mach.  Co.  20  Barb.  378,  sustaining 
right  of  judgment  creditor  to  reach  debtor's  property  fraudulently  taken  under 
prior  judgment;  Roper  v.  McCook,  7  Ala.  318,  holding  exhaustion  of  legal  remedy 
necessary  before  judgment  creditor  can  subject  equitable  estate  to  judgment; 
Cresswell  v.  Smith,  8  Lea,  688  (reversing  2  Tenn.  Ch.  416),  sustaining  credit- 
or's right  under  statute  to  maintain  bill  for  discovery  where  execution  returned 
unsatisfied;  Jeffres  v.  Cochrane,  47  Barb.  557,  holding  lien  in  favor  of  judgment 
creditor  created  by  commencement  of  action  to  reach  debtor's  equitable  assets  not 
obtainable  by  execution;  Becker  v.  Torrance,  31  N.  Y.  631,  holding  claim  of  judg- 
ment creditor  levying  execution  superior  to  that  of  another  obtaining  order  in 
supplementary  proceedings;  Lyon  v.  Bobbins,  46  111.  276,  holding  judgments 
rendered  after  fraudulent  conveyance  by  debtor  not  liens  in  order  of  rendition; 
Hubbard  v.  Hamilton  Bank,  7  Met.  340,  holding  attachment  of  bank's  property 
not  dissolved  by  subsequent  appointment  of  receiver;  Gage  v.  Smith,  79  111.  219, 
holding  receiver  properly  appointed  by  return  of  execution  unsatisfied  and 
upon  affidavit  of  existence  of  property;  Re  Hinds,  Fed.  Cas.  No.  6,510,  holding  no 
lien  on  debtors'  equitable  assets  created  by  judgment  only;  Tomlinson  &  W.  Mfg. 
Co.  V.  Shatto,  34  Fed.  380,  sustaining  power  of  court  to  compel  judgment  debtor  to 
convey  to  receiver  in  supplementary  proceedings  land  to  which  he  is  shown  to  be 
entitled  subject  to  mortgages;  Miller  v.  Sherry,  2  Wall.  237,  17  L.  ed.  827,  holding 
equitable  lien  created  by  filing  creditors'  bill. 

Cited  in  reference  note  in  90  A.  D.  295,  on  creditors*  bill  as  lien. 
Criticized  in  Spencer  v.  Spencer,  9  R.  I.  160,  holding  lien  on  property  subject 
to  payment  of  alimony  not  created  by  filing  petition  for  divorce. 

—  For  benefit  of  all  creditors. 

Cited  in  Tallmadge  v.  Sill,  21  Barb.  34,  holding  creditor  not  bound  to  enforee 
equitable  lien  against  debtor's  property  for  benefit  of  all  creditors;  Mallory  t. 
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Kirkpatrick,  54  N.  J.  £q.  50,  33  Atl.  205,  holding  one  filing  creditors'  bill  not 
obliged  to  sue  for  benefit  of  all  creditors;  Jackman  v.  Robinson,  64  Mo.  289, 
holding  in  action  by  creditor  of  decedent  to  subject  land  fraudulently  conveyed  to 
payment  of  debt,  other  creditors  not  necessary  parties;  Todd  v.  Lee,  16  Wis.  366, 
holding  that  creditor  seeking  to  charge  married  woman's  estate  with  payment  of 
debt  should  sue  for  all  to  save  expense;  Bostwick  v.  Beizer,  10  Abb.  Pr.  197, 
holding  receiver  in  supplementary  proceedings  trustee  for  all  judgment  creditors. 

Cited  in  reference  notes  in  27  A.  D.  207,  on  validity  of  assignment  for  benefit 
of  creditors;  25  A.  D.  655,  on  right  of  debtor  to  put  all  creditors  on  equality  by 
assigning  property. 
Prerequisites  to  creditors'  bill. 

Cited  in  reference  note  in  90  A.  D.  288,  on  necessity  of  creditor's  exhausting 
remedy  at  law  before  filing  creditors'  bill. 
Jurisdiction  of  equity  to  reach  assets. 

Cited  in  reference  note  in  36  A.  D.  45,  on  jurisdiction  of  equity  to  enforce 
creditor's  demand. 

Cited  in  note  in  25  A.  D.  313,  on  creditor's  right  to  resort  to  equity  to  reach 
assets. 
Right  of  receiTer  to  assets  fraudulently  transferred. 

Cited  in  Metcalf  v.  Del  Valle,  64  Hun,  245,  19  N.  Y.  Supp.  16,  holding  receiver 
of  judgment  debtor  not  entitled  by  virtue  of  appointment  to  life  insurance  policies 
fraudulently  transferred. 
Assignee  takiilg  subject  to  equities. 

Cited  in  Smith  v.  Felton,  43  N.  Y.  419,  holding  that  assignees  for  creditors  of 
insolvent  bank  take  firm  note  held  by  bank  subject  to  right  of  set-off  though  note 
due  at  time  of  assignment. 
Set-off  against  insolvent. 

Cited  in  note  in  2  L.R.A.  273,  on  right  of  debtor  of  insolvent  bank  to  set  off 
demand. 
Effect  of  insolvency  assignment  after  suit  commenced. 

Cited  in  reference  note  in  41  A.  D.  301,  on  effect  of  assignment  in  insolvency 
after  commencement  of  suit. 

22  AM.  DEO.  661,  MORRIS  t.  MOWATT,  2  PAIGE,  586. 
Rights  of  purchaser  at  Judicial  sale. 

Cited  in  Coster  v.  Clarke,  3  £dw.  Ch.  428,  holding  purchaser  at  judicial  sale 
not  bound  to  take  anything  but  legal  title;  Riggs  v.  Pursell,  66  N.  Y.  193,  hold- 
ing purchaser  on  foreclosure  sale  not  relieved  by  defects  in  title  with  reference  to 
which  bid  nmde;  Finley  v.  McCuUey,  2  Phila.  212,  14  Phila.  Leg.  Int.  5,  holding 
purchaser  misled  by  representations  of  sheriff  as  to  extent  of  enciunbrance  against 
land  not  bound  to  complete  purchase;  Hirsch  v.  Livingston,  48  How.  Pr.  243,  5 
Thomp.  &  C.  263,  3  Hun,  9,  holding  purchaser  on  foreclosure  sale  not  bound  to 
complete  purchase  where  certain  owners  not  made  parties;  Gregory  v.  Tingley, 
18  Neb.  318,  25  N.  W.  88,  sustaining  court's  power  to  compel  purchaser  at  judicial 
sale  to  pay  price  of  bid ;  Farmers*  Loan  &  T.  Co.  v.  Green,  24  C.  C.  A.  506,  52  U. 
S.  App.  69,  79  Fed.  222,  holding  purchaser  at  foreclosure  sale  having  sale  set 
aside  not  entitled  to  costs;  Jackson  v.  Edwards,  22  Wend.  498,  holding  purchaser 
upon  partition  sale  not  required  to  accept  equitable  title;  Norton  v.  Nebraska 
Loan  &  T.  Co.   (Norton  v.  Taylor),  35  Neb.  466,  37  A.  S.  R.  441.  18  L.R.A.  88, 
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53  N.  W.  481  (dissenting  opinion),  on  doctrine  of  caveat  emptor  as  applicable  to 

judicial  sales. 

—  Setting  aside  sale. 

Cited  in  Vaneman  y.  Cooper,  4  Clark  (Pa.)    371,  setting  aside  sheriff's  sale 
where  highest  bidder  procured  adjournment  and  purchased  at  lower  figure. 
Sale  of  Judgment  debtor's  interest. 

Cited  in  Tallman  v.  Farley,  1  Barb.  280,  holding  judgment  creditors  entitled 
only  to  rights  of  judgment  debtors  in  property  sold;  Snyder  y.  Martin,  17  W.  Va. 
276,  41  A.  R.  670,  holding  judgment  creditors'  lien  limited  in  equity  to  debtor's 
interest  in  property  sold  under  execution. 
Wben  specific  performance  denied. 

Cited  in  reference  notes  in  35  A.  D.  520,  on  refusal  of  specific  performance 
where  complainant  cannot  make  good  title ;  48  A.  D.  335,  as  to  when  specific  per- 
formance of  contract  will  be  refused  for  want  of  title  in  yendor. 
liien  of  Judgment. 

Cited  in  ODonnell  v.  Kerr,  50  How.  Pr.  334,  holding  lien  of  judgment  re- 
moyable  by  court  of  equity  when  judgment  debtor  holds  l^al  title  as  naked 
trustee;  Ayerill  y.  Loucks,  6  Barb.  19;  Denzler  y.  O'Keefe,  34  N.  J.  Eq.  361,— 
holding  that  lien  of  judgment  does  not  attach  in  equity  to  mere  legal  title  in 
judgment  debtor  to  exclusion  of  prior  equitable  title  in  another. 

Cited  in  reference  notes  in  23  A.  D.  596,  on  judgment  liens;  38  A.  D.  455,  on 
extent  of  judgment  lien;  28  A.  D.  441,  as  to  when  docketed  judgment  becomes  a 
general  lien  on  all  debtor's  realty. 

Cited  in  notes  in  31  A.  D.  256,  as  to  what  judgment  lien  attaches  to;  93  A. 
D.  346,  on  interests  of  debtor  to  which  judgment  lien  attaches;  93  A.  D.  347,  oo 
power  of  debtor  to  impair  judgment  lien;  93  A.  D.  346,  on  subjection  of  judgment 
lien  to  equities  of  third  persons. 
Liiability  for  decedent's  debts. 

Cited  in  Bloodgood  y.  Bruen,  2  Bradf.  8;  Whitsett  y.  Kershaw,  4  Colo.  419,— 
holding  land  descending  to  heirs  liable  for  intostato's  obligations;  Pierce  y.  Alsop, 
3  Barb.  Ch.  184  (affirming  4  N.  Y.  Leg.  Obs.  52),  on  rights  of  creditors  in  collec- 
tion of  debts  from  estate  of  deceased  debtors. 

Cited  in  reference  note  in  40  A.  D.  193,  on  liability  of  property  in  hand  of 
heirs,  deyisees,  or  alienees  to  payment  of  decedent's  debte. 
Discharge  of  mortgage. 

Cited  in  Kortright  v.  Cady,  21  N.  Y.  343,  78  A.  D.  145,  holding  mortgage  lien 
discharged  by  tender  at  any  time  before  foreclosure. 
Rights  of  mortgagee. 

Cited  in  Mutual  L.  Ins.  Co.  y.  Voorhis,  71  Hun,  117,  24  N.  Y.  Supp.  529,  hold- 
ing mortgagee  of  land  bounded  by  nayigable  stream  without  lien  on  adjacent  sub- 
merged land  procured  by  mortgagor  under  grant  from  state;  Deyin  v.  Hender- 
shott,  32  Iowa,  192,  holding  mortgagee  entitled  to  benefit  of  covenante  running 
with  land;  Alexander  y.  Greenwood,  24  Cal.  505,  denying  right  of  mortgagee  to 
cut  off  all  righto  of  subsequent  lienors. 

Cited  in  reference  notes  in  52  A.  D.  649,  on  interest  of  mortgagee  before  fore- 
closure; 38  A.  D.  693,  on  right  of  mortgagee  to  bring  ejectment  after  forfeiture; 
34  A.  D.  213,  on  mortgagee's  right  to  recoyer  in  ejectment;  26  A.  D.  559,  on  mort- 
gagee's right  to  possession  of  mortgaged  premises;  79  A.  D.  361,  on  rule  tliat 
mortgagee  may  not  maintain  ejectment  or  writ  of  entry  against  mortgagor. 
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Nature  of  mortgage. 

Cited  in  Packer  v.  Rochester  &  S.  R.  Go.  17  N.  Y.  283,  holding  l^al  title  to 
mortgaged  property  in  mortgagor;  Main  v.  Green,  32  Barb.  448,  holding  mort- 
gagor of  lease  owner  upon  whom  to  serve  notice  of  nonpayment  of  rent;  Swart  v. 
Service,  21  Wend.  36,  denying  right  of  mortgagee  to  recover  in  ejectment. 

Cited  in  reference  notes  in  47  A.  D.  304,  on  nature  of  and  what  passes  by  mort- 
gage; 25  A.  D.  410,  on  mortgage  as  a  mere  security. 
Mortgagor  as  party  to  foreclosure. 

Cited  in  Miner  v.  Beekman,  42  How.  Pr.  33,  1  Jones  &  S.  67,  11  Abb.  Pr.  N.  S. 
147,  holding  foreclosure  void  when  mortgagor  not  made  party;  Raynor  v.  Selmes, 
62  N.  Y.  579  (reversing  7  Lans,  440),  holding  owner  of  equity  of  redemption  not 
notified  of  sale  not  liable  for  expenses  of  resale. 
Relief  to  purchaser  at  Judicial  sale. 

Cited  in  notes  in  70  A.  D.  575,  576,  on  defect  of  title  and  outstanding  equities 
as  ground  for  relief  in  equity  sales;  21  LJI.A.  47,  on  objections  to  completing  pur- 
chase at  execution  or  judicial  sale  because  of  defect  of  parties;  69  L.R.A.  38,  on 
release  of  purchaser  from  bid  and  return  of  deposit  on  annulling  judicial  or 
execution  sale. 
Preference  on  assignment. 

Cited  in  Miller  v.  Andrews,  3  Coldw.  380,  holding  upon  assignment  by  bank 
billholders  entitled  to  preference  under  statute. 

22  AM.  DEO.  669,  MITCHELL  v.  BUNCH,  2  PAIGE,  606. 
Extraterritorial  Jurisdiction  of  court. 

Cited  in  Barry  v.  Mutual  L.  Ins.  Co.  2  Thomp.  &.  C.  15,  denying  injunction  re- 
straining prosecution  of  claim  on  same  insurance  policy  in  another  state  after 
action  brought  in  New  York;  March  v.  Eastern  R.  Co.  40  N.  H.  548,  77  A.  D.  732, 
sustaining  court's  power  to  render  judgment  against  foreign  corporation  served 
in  state;  Shackleton  v.  Kneisley,  48  Minn.  451,  51  N.  W.  470;  Dunlap  v.  Byers, 
110  Mich.  109,  67  N.  W.  1067, — sustaining  power  of  court  having  jurisdiction  oi 
partnership  accounting  to  determine  rights  as  to  land  in  another  state;  Williams 
V.  Fitzhugh,  37  N.  Y.  444,  sustaining  power  of  equity  to  compel  giving  of  valid 
notes  in  place  of  usurious  ones  secured  by  void  mortgage  on  lands  outside  estate; 
Miller  v.  Rickey,  127  Fed.  573,  holding  bill  to  restrain  diversion  of  stream  not 
defective  for  failure  to  allege  place  of  diversion. 

Cited  in  reference  note  in  20  A.  S.  R.  212,  on  jurisdiction  over  nonresidents  and 
their  property. 

Cited  in  notes  in  6  A.  S.  R.  189,  on  equity  jurisdiction  over  nonresidents;  53 
A.  S.  R.  181,  on  acquisition  of  jurisdiction  over  persons  temporarily  in  state;  94 
A.  S.  R.  537,  on  jurisdiction  over  persons  voluntarily  within  foreign  country; 
6  A.  S.  R.  181,  on  jurisdiction  over  person  within  state  who  is  citizen  of  foreign 
state;  67  A.  D.  101,  on  means  of  enforcement  of  decree  concerning  foreign  sub- 
ject-matter; 67  A.  D.  96,  on  power  of  court  to  compel  party  to  exercise  his  con- 
trol over  property  or  persons  situated  in  another  state. 

Distinguished  in  Bank  of  Bellows  Falls  v.  Rutland  &  B.  R.  Co.  28  Vt.  47,  deny- 
ing right  of  court  of  equity  to  enjoin  action  in  law  court  of  another  state  having 
concurrent  jurisdiction. 
—  As  to  conveyances. 

Cited  in  Mead  v.  Brockner,  82  App.  Div.  480,  81  N.  Y.  Supp.  594,  sustaining 
power  of  court  in  foreclosure  proceedings  to  compel  residents  to  give  conveyance 
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of  land  partly  outside  of  state;  Bailey  v.  Ryder»  10  N.  Y.  363,  sustaining  equity*! 
power  to  compel  judgment  debtor  to  convey  lands  in  another  state  for  benefit 
of  creditors;  Newton  v.  Bronson,  13  N.  Y.  587,  67  A.  D.  89;  Gardner  v.  Ogden,  22 
N.  Y.  327,  78  A.  D.  192;  Fenner  y.  Sanborn,  37  Barb.  610;  Cleveland  v.  Burrill, 
25  Barb.  532, — sustaining  power  of  equity  to  compel  nonresident  served  with 
process  to  execute  conveyance  of  lands  outside  of  state;  Hayes  v.  O'Brien,  149 
111.  403,  23  L.R.A.  555,  37  N.  E.  73,  sustaining  power  of  court  having  jurisdiction 
of  person  to  compel  conveyance  of  land  beyond  jurisdiction;  Loney  v.  Penniman, 
43  Md.  130,  sustaining  power  of  court  to  compel  resident  to  execute  conveyance 
of  property  outside  of  state;  Smith  v.  Tozer,  42  Hun,  22,  11  N.  Y.  Civ.  Proc  Rep. 
343,  sustaining  power  of  court  to  require  judgment  debtor  to  deliver  conveyances 
of  lands  outside  state  to  receiver  in  supplementary  proceedings;  Spurr  v.  Scoville, 
3  Cush.  378,  denying  power  of  court  to  compel  nonresident  to  execute  conveyance 
of  land  in  state;  Adams  v.  Lamar,  8  Ga.  83,  denying  power  of  court  to  compel 
nonresident  to  assign  resident  certain  interest  in  land  pursuant  to  agreement; 
Bethell  v.  Bethell,  92  Ind.  318,  sustaining  power  of  court  to  reform  covenant  of 
seisin  in  deed  of  land  located  outside  state;  DeKlyn  v.  Watkins,  3  Sandf.  Ch.  185, 
sustaining  power  of  court  to  set  aside  conveyance  of  land  in  this  state  and  in 
foreign  state  upon  service  of  parties  here;  Williams  v.  Ayrault,  31  Barb.  364, 
sustaining  power  of  court  having  jurisdiction  of  parties  to  compel  cancelation  ot 
void  mortgage  of  lands  outside  state. 

Cited  in  notes  in  1  L.R.A.  79,  on  specific  performance  of  contract  for  sale  of 
lands  in  another  state;  67  A.  D.  98,  on  cases  in  which  equity  will  decree  convey- 
ance of  property  situated  in  another  state. 
—  As  to  land. 

Cited  in  Phelps  v.  McDonald,  99  U.  S.  298,  25  L.  ed.  473,  sustaining  power  of 
equity  having  jurisdiction  of  parties  to  compel  performance  of  acts  relating  to 
property  outside  state;  Wilmer  v.  Atlanta  &  A.  Air-Line  R.  Co.  2  Woods,  409, 
Fed.  Cas.  No.  17,775,  sustaining  power  of  court  having  jurisdiction  of  party  to 
decree  with  reference  to  realty  outside  state;  House  v.  Lockwood,  40  Hun,  532, 
sustaining  court's  jurisdiction  of  action  for  strict  foreclosure  of  mortgage  of  lands 
outside  state  where  parties  within  jurisdiction  of  court;  Kennett  v.  Hopkins,  58 
App.  Div.  407,  69  N.  Y.  Supp.  18,  sustaining  power  of  court  having  jurisdiction 
of  partners  to  settle  accounts,  including  lands  outside  state;  Chase  v.  Knicker- 
bocker Phosphate  Co.  32  App.  Div.  400,  53  N.  Y.  Supp.  220,  sustaining  equity's 
jurisdiction  of  action  to  redeem  lease  of  land  outside  state  where  defendant  witii- 
in  jurisdiction  of  court;  Dickinson  v.  Hoomes,  8  Gratt.  353,  sustaining  power  of 
court  of  equity  to  compel  resident  heir  to  account  for  lands  outside  of  state  neces- 
sary for  payment  of  debts;  Schmaltz  v.  York  Mfg.  Co.  204  Pa.  1,  93  A.  S.  R.  782, 
59  L.R.A.  907,  53  Atl.  522,  sustaining  jurisdiction  of  court  of  equity  in  one  state 
of  action  by  resident  holding  mortgage  to  enjoin  another  from  removing  fixtures; 
Columbia  Nat.  Sand  Dredging  Co.  v.  Morton,  28  App.  D.  C.  288,  7  L.R.A.(N.S.) 
114,  8  A.  &  E.  Ann.  Cas.  511,  denying  equity's  jurisdiction  to  restrain  trespass  on 
lands  in  another  state;  Booth  v.  Clark,  17  How.  322,  15  L.  ed.  164,  denying  juris- 
diction of  receiver  over  land  in  another  state;  Towne  v.  Campbell,  35  Minn.  231, 
28  N.  W.  254,  sustaining  power  of  court  to  appoint  receiver  in  supplementary  pro- 
ceedings although  debtor's  only  property  outside  of  state;  Baltimore  Bldg.  A  L. 
Asso.  V.  Alderson,  32  C.  C.  A.  542,  61  U.  S.  App.  636,  90  Fed.  142,  denying  power 
of  court  to  appoint  receiver  of  lands  outside  district;  State  v.  Jacksonville,  P.  & 
M.  R.  Co.  15  Fla.  201  (dissenting  opinion),  on  appointment  of  receiver  for  prop- 
erty outside  state;  Schindelholz  v.  Cullum,  5  0.  C.  A.  293,  12  U.  S.  App.  242,  $5 
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Fed.  885,  denying  power  of  court  to  restrain  nonresident  from  issuing  attachment 
against  lands  in  his  state  belonging  to  resident;  Great  Falls  Mfg.  Co.  v.  Worsten, 
23  N.  H.  462,  sustaining  power  of  equity  to  restrain  destruction  of  dam  across 
stream  dividing  states;  Mussina  v.  Belden,  6  Abb.  Pr.  165,  sustaining  court's 
jurisdiction  of  action  against  nonresidents  to  devest  resident  of  title  to  land  in 
another  state  where  damages  demanded;  Graydon  v.  Church,  7  Mich.  36,  holding 
foreign  receiver  required  to  file  bill  in  state  to  enforce  debtor's  equity  of  redemp- 
tion; Winans  v.  McKean  R.  &  Nav.  Co.  6  Blatchf.  216,  Fed.  Cas.  No.  17,862,  hold- 
ing absence  of  corporate  property  in  district  no  defense  to  action  by  creditor  for 
appointment  of  receiver  to  collect  unpaid  subscriptions. 

Cited  in  reference  note  in  22  A.  D.  362,  on  chancery  jurisdiction  as  to  property 
outside  of  state. 

Cited  in  notes  in  10  E.  R.  C.  602,  on  mode  of  reaching  real  property  in  another 
state;  69  L.R.A.  677,  on  ability  to  grant  effective  relief  by  decree  in  personam 
as  criterion  of  jurisdiction  of  equity  over  suits  affecting  real  property  in  another 
state  or  country;  69  L.R.A.  696,  on  form  of  relief  in  suit  in  equity  affecting  real 
property  in  another  state  or  country  and  effect  and  enforcement  of  the  decree 
therein. 

Venue  of  action  as  to  land. 

Cited  in  Eachus  v.  Illinois  &  M.  Canal,  17  111.  634,  holding  that  action  for 
flooding  lands  must  be  brought  in  jurisdiction  where  lands  located;  Roberts  v. 
Roberts,  124  Mich.  414,  83  N.  W.  132,  holding  action  to  compel  record  of  deed 
triable  under  statute  in  county  other  than  where  property  located. 
Power  of  receiver. 

Cited  in  Foster  v.  Townshend,  12  Abb.  Pr.  N.  S.  469,  sustaining  power  of  re- 
ceiver under  statute  without  assignment  from  debtor  to  bring  action  to  set  aside 
fraudulent  conveyances. 
Writ  of  ne  exeat. 

Cited  in  Gleason  v.  Bisby,  Clarke,  Ch.  661,  holding  writ  ne  exeat  properly  dis- 
charged upon  giving  bond;  Palmer  v.  Van  Doren,  2  Edw.  Ch.  426,  denying  ne 
exeat  on  judgment  creditors*  bill  where  answer  denies  property;  Bushnell  v.  Bush- 
nell,  16  Barb.  399,  holding  power  of  supreme  court  to  issue  writ  of  ne  exeat  not 
affected  by  provisions  of  Code;  Forrest  v.  Forrest,  5  How.  Pr.  125,  2  Edm.  Sel. 
Cas.  171,  10  Barb.  46,  holding  facts,  not  allegations  of  belief,  necessary  to 
issuance  of  writ  of  ne  exeat;  Griswold  v.  Hazard,  141  U.  S.  260,  36  L.  ed.  678,  11 
Sup.  Ct.  Rep.  972,  999;  Cable  v.  Alvord,  27  Ohio  St.  664;  Johnston  v.  Johnston, 
25  How.  Pr.  181,  1  Robt.  642,  16  Abb.  Pr.  43, — holding  writ  of  ne  exeat  in  civil 
suit  issued  for  purpose  of  obtaining  equitable  bail;  Lewis  v.  Shainwald,  48  Fed. 
492,  holding  that  writ  ne  exeat  republica  may  be  continued  in  force  until  decree 
satisfied ;  Bayly  v.  Bayly,  2  Md.  Ch.  326,  sustaining  discharge  of  writ  issued  of  ne 
exeat  in  action  for  divorce  where  no  right  to  alimony  established  and  intention  to 
lease  state  denied. 

Cited  in  reference  notes  in  26  A.  D.  535;  62  A.  D.  411, — as  to  when  writ  of  ne 
exeat  will  be  granted. 

Cited  in  notes  in  14  A.  D.  560,  661,  on  writ  of  ne  exeat;  28  A.  D.  429,  as  to 
when  ne  exeat  lies;  118  A.  S.  R.  994,  on  parties  in  whose  favor  writ  of  ne  exeat 
will  issue;  7  L.R.A.  397,  on  nature  of  writ  of  ne  exeat;  7  L.R.A.  396,  on  rule  that 
ne  exeat  is  not  prerogative  writ;  118  A.  S.  R.  989,  on  writ  of  ne  exeat  as  ordinary 
process  in  America;  118  A.  S.  R.  997,  on  biCil  and  discharge  of  person  arrested  by 
virtue  of  writ  of  ne  exeat;  7  L.R.A.  398,  on  discharge  of  writ  of  ne  exeat. 
Am.  Dec.  Vol.  III.— 79. 
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Writ  of  capias. 

Cited  in  Samuel  v.  Wiley,  50  N.  H.  353,  sustaining  power  of  court  by  writ  d 
capias  to  restrain  one  leaving  state  to  avoid  payment  of  debts. 
Action  in  court  of  one  state  as  bar. 

Cited  in  Lorillard  F.  Ins.  Co.  v.  Meshural,  7  Robt.  308,  holding  right  to  main- 
tain action  in  courts  of  one  state  not  barred  by  action  for  same  cause  in  another 
state;  Hatch  v.  Spofford,  22  Conn.  485,  58  A.  D.  433,  holding  pendency  of  action 
on  account  in  another  state  no  bar  to  action  in  Connecticut;  Lockwood  v.  Xyp, 
2  Swan,  515,  58  A.  D.  73,  holding  proceedings  in  sister  state  to  subject  propert} 
to  debts  no  bar  to  action  in  Tennessee  to  enforce  payment  of  same  debt;  Smith  v. 
Lathrop,  44  Pa.  326,  84  A.  D.  448,  21  Phila.  Leg.  Int.  12,  holding  plea  lis 
pendens  in  another  state  no  defense  to  action  between  same  parties  for  same 
cause  in  Pennsylvania;  Harrington  v.  Libby,  6  Daly,  259,  holding  discontinuance 
of  proceedings  before  surrogate  for  accounting  by  administrator  no  bar  to  similar 
action  in  another  court;  Trubee  v.  Alden,  6  Hun,  75  (dissenting  opinion),  on 
pendency  of  action  in  foreign  court  as  bar  to  action  in  state  of  residence. 

Cited  in  note  in  20  L.  ed.  U.  S.  29,  as  to  when  plea  in  abatement  of  another 
suit  pending  is  good. 

Pendency  of  action  in  Federal  court  as  bar  to  action  in  state  court  and 
vice  versa. 

Cited  in  Shattuck  v.  Cassidy,  3  Edw.  Ch.  152;  Litchfield  v.  Brooklyn,  13  Misc. 
693,  34  N.  Y.  Supp.  1090;  Loring  v.  Marsh,  2  Cliflf.  311,  Fed.  Cas.  No.  8,514,— 
holding  pendency  of  action  in  state  court  no  bar  to  action  in  Federal  court  af- 
fecting same  cause;  Brooks  v.  Mills  County,  4  Dill.  524,  Fed.  Cas.  No.  1,955,  hid- 
ing pendency  of  action  in  Federal  court  no  bar  to  action  in  state  court  when 
parties  not  same;  Oneida  County  Bank  v.  Bonney,  101  N.  Y.  173,  4  N.  E.  332, 
holding  pendency  of  action  in  Federal  court  against  one  joint  contractor  no  bar 
to  action  in  state  court  against  other;  Errett  v.  Crane,  Fed.  Cas.  No.  4,523,  hold 
ing  pendency  of  ejectment  action  in  state  court  against  one  cotenant  no  bar  to 
suit  in  Federal  court  by  another  who  is  resident  of  different  state;  Cunningham  v. 
Campbell,  3  Tenn.  Ch.  488,  holding  action  to  set  aside  fraudulent  conveyances  and 
subject  land  to  payment  of  debts  not  barred  by  record  in  Federal  court  of  an- 
other state  on  equity  side  showing  suit  by  assignee  in  bankruptcy;  The  Tubal 
Cain,  9  Fed.  834,  holding  pendency  of  action  in  admiralty  estoppel  to  action  in 
state  court  for  same  cause. 

Cited  in  reference  note  in  58  A.  D.  77,  on  pendency  of  suit  in  foreign  court  or 
in  United  States  court  not  being  pleadable  in  bar  or  abatement  in  state  court. 

Cited  in  notes  in  25  A.  D.  197,  on  lis  pendens  in  Federal  court;  82  A.  S.  IL  588, 
on  abatement  of  action  in  state  court  by  prior  action  in  Federal  court  and  vice 
versa;  1  E.  R.  C.  545,  on  pendency  of  suit  in  Federal  or  foreign  court  as  ground 
for  plea  in  abatement;  42  L.R.A.  463,  465,  on  pendency  of  actions  in  both  state 
and  Federal  courts  sitting  in  same  state. 
Election  as  to  conrt. 

Cited  in  Central  R.  Co.  v.  New  Jersey  West  Line  R.  Co.  32  N.  J.  Eq.  67,  sus- 
taining power  of  court  to  compel  party  to  elect  between  action  in   state  and 
Federal  court. 
Jurisdiction  of  courts. 

Cited  in  Ex  parte  Hardy,  68  Ala.  303  (dissenting  opinion),  on  jurisdiction  <A 
court  to  award  writ  of  habeas  corpus;  Aldrich  v.  Kirkland,  8  Rich.  L.  349  (dis 
senting  opinion),  on  power  of  equity  to  grant  injunction. 
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Cited  in  reference  notes  in  49  A.  S.  R.  737,  on  equity  jurisdiction;  57  A.  D.  200, 
on  rules  governing  exercise  of  equity;  76  A.  D.  228,  on  power  of  chancery  court  to 
eompel  discovery  of  debtor's  property. 

Cited  in  notes  in  76  A.  D.  670,  on  extent  of  jurisdiction  in  penonam;  3  L.R.A. 
203,  on  rule  that  courts  cannot  exercise  powers  that  bring  them  into  collision. 
Enforcement  of  judgment. 

Cited  in  Ex  parte  Boyd,  105  U.  S.  647,  26  L.  ed.  1200,  holding  one  recovering 
judgment  in  Federal  court  sitting  in  state  entitled  to  summary  remedy  provided 
by  state  statutes. 

Cited  in  note  in  63  L.R.A.  680,  682,  on  equitable  remedy  to  subject  choses  in 
action  to  judgment  after  return  of  no  property  found. 
Validity  of  bail  bond. 

Cited  in  Haberstro  v.  Bedford,  43  Hun,  201,  holding  bail  bond  not  invalidated 
by  containing  unnecessary  clause. 

Merger  of  original  judgment  in  new  judgment. 

Cited  in  Bates  v.  Lyons,  7  Paige,  85,  sustaining  right  to  file  creditors'  bill  upon 
judgment  after  return  of  execution  unsatisfied  though  new  judgment  has  been  re- 
covered. 
Action  after  nonsuit. 

Cited  in  Napier  v.  Qidiere,  7  Rich.  £q.  254,  holding  permission  to  bring  new 
action  on  attachment  bond  after  nonsuit  within  discretion  of  court. 
Effect  of  decree  in  equity. 

Cited  in  Jelke  v.  Goldsmith,  52  Ohio  St.  499,  49  A.  S.  R.  730,  40  N.  E.  167, 
holding  decree  in  equity  operative  only  in  personam  and  not  execute  iteelf  so  as 
to  transfer  personalty. 

22  AM.  DEC.  679,  BEEKMAN  v.  SARATOGA  &  S.  R.  GO.  8  PAIGE,  45. 
Taking  private  property  for  public  purpose. 

Cited  in  Bloomfield  &  R.  Natural  Gaslight  Co.  v.  Richardson,  63  Barb.  437, 
sustaining  power  of  gas  company  to  condemn  private  property;  Cairo  &  F.  R.  Co. 
V.  Turner,  31  Ark.  494,  25  A.  R.  564;  San  Francisco,  A.  &  S.  R.  Co.  v.  Caldwell, 
31  Cal.  367;  Parmelee  v.  Oswego  &  S.  R.  Co.  7  Barb.  599, — sustaining  right  of 
railroad  company  to  condemn  private  property  for  railway  purposes;  Boston  & 
P.  R.  Corp.  V.  New  York  &  N.  E.  R.  Co.  13  R.  I.  260  (dissenting  opinion),  on 
right  to  take  private  property  for  railroad  purposes;  Mt  Washington  Road  Co.'s 
Petition,  35  N.  H.  134,  sustaining  right  to  condemn  land  for  road  to  top  of  Mt. 
Washington;  Terre  Haute  v.  Evansville  &  T.  H.  R.  Co.  149  Ind.  174,  37  L.R.A. 
189,  46  N.  E.  77,  sustaining  power  of  city  to  condemn  portion  of  railroad  right  of 
way  for  street  purposes;  Hey  ward  v.  New  York,  7  N.  Y.  314  (affirming  8  Barb. 
486,  8  N.  Y.  Leg.  Obs.  244),  sustaining  power  of  city  to  take  land  for  extension  oi 
almshouse  establishment;  State  v.  Dickson,  3  Mo.  App.  464,  sustaining  right  of 
railroad  company  to  enter  upon  land  condemned  as  soon  as  award  paid;  Spencer 
V.  Point  Pleasant  &  O.  River  R.  Co.  23  W.  Va.  406,  denying  right  of  railroad  com- 
pany to  enter  land  condemned  before  full  payment  of  compensation;  Buffalo 
Bayou,  B.  A,  C.  R.  Co.  v.  Ferris,  26  Tex.  588,  holding  railroad  company  taking 
private  property  as  authorized  by  statute  not  liable  for  trespass;  Forney  v.  Fre- 
mont, E.  &  M.  Valley  R.  Co.  23  Neb.  465,  36  N.  W.  806,  holding  railroad  company 
paying  for  land  and  building  token  in  condemnation  proceedings  not  liable  for 
conversion  of  building;  Kohl  v.  United  States,  91  U.  S.  367,  23  L.  ed.  449   (dis- 
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senting  opinion),  on  power  to  take  private  property  under  right  of  eminent  do- 
main. 

Cited  in  reference  notes  in  22  A.  D.  756;  24  A.  D.  550;  25  A.  D.  42;  31  A.  D. 
373;  33  A.  D.  422,  535,— on  subject  of  eminent  domain;  50  A.  S.  R.  538,  on  right 
of  eminent  domain  between  railroads  paralleling  and  crossing  each  other. 

Cited  in  notes  in  22  A.  D.  634;  25  A.  D.  622, — on  eminent  domain;  4  L.RJ^. 
785;  13  L.R.A.  431, — on  right  of  eminent  domain;  28  A.  D.  423,  on  extent  of 
right  to  take  private  property  for  public  use;  53  A.  D.  336,  on  right  of  legislature 
to  authorize  the  taking  of  private  property  for  private  use;  13  L.R.A.  333,  on 
exercise  of  right  of  eminent  domain;  40  A.  S.  R.  29,  on  right  to  exercise  eminent 
domain  as  question  for  legislature. 
—  Validity  of  statute. 

Cited  in  Taber  v.  Manhattan  R.  Co.  14  Misc.  189,  35  N.  Y.  Supp.  465,  holding 
power  to  exercise  right  of  eminent  domain  for  legislature  to  decide;  Young  v. 
McKenzie,  3  Ga.  31,  sustaining  act  incorporating  bridge  company  with  power  to 
take  private  property  upon  payment  of  compensation;  Waterworks  Co.  v.  Burk- 
hart,  41  Ind.  364;  Rubbottom  v.  M'Clure,  4  Blackf.  505, — sustaining  statute  au- 
thorizing taking  of  private  property  for  canal  purposes;  Cromie  v.  Wabash  ft  £. 
Canal,  71  Ind.  208  (dissenting  opinion),  on  right  to  take  private  property  for 
canal  purposes;  Re  Townsend,  39  N.  Y.  171  (dissenting  opinion),  on  taking  of 
land  for  canal  purposes;  McCormick  v.  Lafayette,  Smith  (Ind.)  83,  1  Ind.  48, 
sustaining  statute  authorizing  village  to  take  private  property  for  street  pur- 
poses; Oury  V.  Goodwin,  3  Ariz.  255,  26  Pac.  376,  sustaining  statute  providing 
for  building  of  ditches  through  private  property  for  irrigation  purposes;  Alfalfa 
Irrig.  Dist.  v.  Collins,  46  Neb.  411,  64  N.  W.  1086,  holding  district  irrigation  law 
not  void  as  taking  private  property  without  compensation;  Whiteman  v.  Wil- 
mington ft  S.  R.  Co.  2  Harr.  (Del.)  514,  33  A.  D.  411 ;  Challiss  v.  Atchison,  T.  ft 
S.  F.  R.  Co.  16  Kan.  117;  Swan  v.  Williams,  2  Mich.  427;  Weir  v.  St.  Paul.  S.  ft 
T.  F.  R.  Co.  18  Minn.  155,  Gil.  139;  Concord  R.  Co.  v.  Greely,  17  N.  H.  47;  Louis- 
ville, C.  ft  C.  R.  Co.  V.  Chappell,  Rice,  383;  Moran  v.  Ross,  79  Cal.  159,  21  Pac. 
547, — sustaining  right  of  state  to  empower  railroad  company  to  condemn  private 
property;  Buffalo  ft  N.  Y.  C.  R.  Co.  v.  Brainard,  9  N.  Y.  100,  sustaining  power  of 
legislature  to  anthorize  railroad  company  to  take  private  property  upon  payment 
of  compensation;  Bloodgood  v.  Mohawk  ft  H.  River  R.  O).  18  Wend.  9,  31  A.  D. 
313  (affirming  14  Wend.  51),  sustaining  act  authorizing  railroad  to  take  private 
property  upon  payment  of  compensation;  Giesy  v.  Cincinnati,  W.  ft  Z.  R.  Co. 
4  Ohio  St.  308,  sustaining  statute  giving  probate  court  jurisdiction  of  condemna- 
tion proceedings;  Newcomb  v.  Smith,  1  Chand.  (Wis.)  71,  2  Pinney  (Wis.)  131, 
sustaining  statute  providing  for  erection  of  public  milldam ;  Bartlette  v.  Norwich 
ft  W.  R.  Co.  33  Conn.  560,  sustaining  statute  permitting  mill  owner  to  raise  level 
of  dam  thereby  causing  overflow;  Re  Hartwell,  2  Mich.  N.  P.  97;  Harding  v. 
Funk,  8  Kan.  315, — sustaining  act  authorizing  building  of  milldams  raising  level 
of  streams. 
—  Right  to  compensation. 

Cited  in  Brewer  v.  Bowman,  9  Ga.  37,  holding  statute  authorizing  construction 
of  private  ways  but  containing  no  provision  for  compensation,  void;  Re  Drainage 
between  Lower  Chatham  and  Little  Falls,  35  N.  J.  L.  497,  holding  drainage  act 
requiring  payment  of  compensation  before  entr}%  valid ;  Lux  v.  Haggin,  69  Cal.  255, 
10  Pac  674,  denying  right  to  divert  water  course  without  compensation  to  riparian 
owners;  Philadelphia,  M.  ft  S.  Street  R.  Co.'s  Petition,  203  Pa,  354,  53  Atl.  191, 
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holding  statute  authorizing  one  street  railway  company  to  use  portion  of  tracks 
of  another  without  compensation,  void;  Brown  v.  Gerald,  100  Me.  351,  109  A.  S. 
R.  526,  70  JjJRJL  472,  61  Atl.  785,  denying  right  of  electric  company  to  set  poles 
and  string  wires  across  land  of  private  owner  without  compensation;  People  ex 
rel.  Fountain  v.  Westchester  County,  4  Barb.  64,  holding  right  to  award  for  land 
taken  for  street  not  affected  by  repeal  of  statute  under  which  damages  assessed; 
Kramer  v.  Cleveland  &  P.  R.  Co.  5  Ohio  St.  140  (dissenting  opinion),  on  assess- 
ment of  damages  in  taking  of  land  for  railroad  purposes;  Livingston  v.  New  York, 
8  Wend.  86,  22  A.  D.  622,  holding  that  benefit  to  landowner  from  improvement  of 
adjacent  property  may  be  set  off  against  damages  for  land  taken  for  street. 

Cited  in  reference  notes  in  36  A.  D.  386,  on  compensation  for  exercise  of  right  of 
eminent  domain;  69  A.  D.  679,  on  duty  of  corporations  to  compensate  injuries  to 
individuals  from  the  exercise  of  eminent  domain;  26  A.  D.  644,  on  duty  of  legis- 
lature to  provide  for  compensation  to  owners  of  property  appropriated  to  public 
use;  66  A.  D.  163,  on  power  of  legislature  to  prescribe  mode  of  ascertaining 
amount  of  compensation  in  eminent  domain;  63  A.  D.  215,  on  constitutionality 
of  assessment  of  damages  by  commissioners  for  taking  private  property  for  public 
use. 
Delegation  of  power  of  eminent  domain. 

Cited  in  reference  note  in  36  A.  D.  472,  on  right  of  legislature  to  transfer  power 
of  eminent  domain  to  subordinate  agent. 

Cited  in  notes  in  1   L.R^.   134,  on  delegation  of  right  of  eminent  domain; 
2  L.R.A.  680,  on  right  of  sovereign  to  delegate  power  of  eminent  domain. 
What  constltates  public  use. 

Cited  in  Re  Kerr,  42  Barb.  119,  holding  construction  of  railroad  for  public 
purpose  authorizing  taking  of  private  property;  Stockton  &  V.  R.  Co.  v.  Stockton, 
41  Cal.  147,  holding  railroad  public  use  although  conducted  for  private  gain; 
Rensselaer  A.  S.  R.  Co.  v.  Davis,  43  N.  Y.  137,  denying  right  of  railroad  company 
to  take  land  by  condemnation  to  prevent  interference  with  competing  line; 
New  York  &  H.  R.  Co.  v.  Kip,  46  N.  Y.  646,  7  A.  R.  385,  sustaining  right  of  rail- 
road company  to  condemn  land  for  warehouse  and  storage  of  cars;  Williams  v. 
School  Dist.  No.  6,  33  Vt.  271,  holding  taking  of  land  for  school  house,  public 
purpose;  Re  League  Island,  1  Brewst.  (Pa.)  524,  holding  taking  of  land  for 
naval  station,  public  use;  Gilmer  ▼.  Lime  Point,  18  Cal.  229,  holding  fort 
public  use  authorizing  condemcation  of  private  property;  State,  Olmsted,  Prose- 
cutor, V.  Proprietors  of  Morris  Canal,  46  N.  J.  L.  495,  sustaining  right  to  divert 
stream  to  supply  municipality;  Stamford  Water  Co.  v.  Stanley,  39  Hun,  424, 
holding  taking  of  land  for  municipal  water  supply,  public  use;  Re  Malone  Water- 
works Co.  38  N.  Y.  S.  R.  96,  16  N.  Y.  Supp.  649,  holding  spring  taken  for  munici- 
pal supply,  for  public  use;  Dayton  Gold  &  S.  Min.  v.  Seawell,  11  Ncv.  394,  holding 
appropriation  of  private  property  for  mining  purposes,  public  use;  Tide-Water  Co. 
v.  Coster,  18  N.  J.  Eq.  518,  90  A.  D.  634  (affirming  18  N.  J.  Eq.  64),  holding  re- 
claiming marsh  lands,  public  use;  Re  Ryers,  72  N.  Y.  1,  28  A.  R.  88,  holding  drain- 
age of  property  for  public  health,  public  use  for  which  private  property  may  be 
taken;  Smeaton  v.  Martin,  57  Wis.  364,  15  N.  W.  403,  holding  land  taken  for 
ditch  along  highway  for  public  purpose;  Bankhead  v.  Brown,  25  Iowa,  540; 
Taylor  v.  Porter,  4  Hill,  140,  40  A.  D.  274;  Witham  v.  Osbum,  4  Or.  318,  18  A. 
R.  287;  Sadler  v.  Langham,  34  Ala.  311, — ^holding  statute  authorizing  construc- 
tion of  private  roads  over  private  property,  void;  Varner  v.  Martin,  21  W.  Va. 
634,  denying  right  to  take  private  property  with  compensation  for  private  road 
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to  public  highway;  Re  Deansville  Cemetery  Asso.  66  N.  Y.  569,  23  A.  R.  86;  Re 
Niagara  Falls  ft  W.  R.  Co.  108  N.  Y.  376,  15  N.  E.  429,— holding  question  as  to 
public  use,  for  court. 

Annotation  cited  in  Apex  Transp.  Co.  v.  Garbade,  32  Or.  582,  62  L.R.A.  513, 
52  Pac.  573,  holding  skidway  built  for  private  logging  business  not  authorize 
taking  private  property;  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Petty,  57  Ark.  359,  20 
L.R.A.  434,  21  8.  W.  884,  holding  taking  land  for  side  track,  public  use. 

Cited  in  reference  notes  in  23  A.  D.  319;  24  A.  D.  300;  26  A.  D.  644;  36  A.  D. 
144;  37  A.  D.  238;  74  A.  D.  555;  89  A.  D.  229;  60  A.  S.  R.  821 ;  88  A.  S.  R.  926,— 
on  what  uses  justify  exercise  of  power  of  eminent  domain;  23  A.  D.  632,  772; 
89  A.  D.  229;  28  A.  S.  R.  644;  50  A.  S.  R.  597;  101  A.  S.  R.  961,— on  what  is  a 
public  use  within  meaning  of  eminent  domain;  79  A.  S.  R.  586,  on  condemna- 
tion of  property  for  private  purposes;  31  A.  S.  R.  503,  on  right  to  take  property 
for  private  use  under  power  of  eminent  domain;  39  A.  S.  R.  818,  on  exercise  of 
right  of  eminent  domain  for  public  use  only;  30  A.  D.  201,  on  "public  use"  and 
"public  benefit"  as  convertible  terms;  26  A.  D.  644,  on  legislature  as  judge  of 
necessity,  utility,  and  expediency  of  appropriation  of  private  property  to  public 
use;  36  A.  D.  211 ;  42  A.  D.  728;  59  A.  D.  790;  33  A.  S.  R.  289,— on  taking  prop- 
erty for  railroad  being  for  public  use;  41  A.  S.  R.  531,  on  gristmills  and  other 
mills  as  public  uses;  98  A.  S.  R.  244,  on  riglit  to  condemn  private  property  for 
mills  and  manufactories;  94  A.  S.  R.  740,  on  power  of  legislature  to  authorize 
condemnation  of  private  property  for  drainage  purposes. 

Cited  in  notes  in  102  A.  S.  R.  820,  on  effect  when  public  use  is  incidental  to 
private  use;  102  A.  S.  R.  821,  on  who  determines  what  is  a  public  use;  42  A.  S.  R. 
406,  as  to  whether  public  use  in  eminent  domain  is  legislative  or  judicial  ques- 
tion; 28  A.  D.  424,  on  legislature  as  the  sole  judge  of  expediency,  necessity,  and 
utility  of  appropriation  of  private  property  to  public  use;  88  A.  S.  R.  939,  940, 
on  expediency,  propriety,  etc.,  as  questions  for  legislature  in  determining  existence 
of  public  use  for  which  private  property  may  oe  taken;  102  A.  S.  R.  838,  on  right 
to  exercise  power  of  eminent  domain  for  mills  or  other  public  enterprises;  2  L.RA. 
681,  on  railroad  as  public  use  justifying  taking  property  by  eminent  domain; 
102  A.  S.  R.  822,  on  particular  uses  of  railroads  for  which  right  of  eminent 
domain  cannot  be  exercised. 
Property  subject  to  condemnation. 

Cited  in  Chester,  D.  &  P.  R.  Co.*s  Appeal,  8  Del.  Co.  Rep.  503,  upholding  the 
right  of  the  legislature  to  confer  on  a  corporation  the  right  to  take  the  franchise 
and  property  of  an  older  corporation  for  public  use;  People  v.  O'Brien,  45  Hun, 
519,  holding  real  estate  and  franchise  granted  street  railway  company  property 
subject  to  condemnation;  Opinion  of  Justices,  66  N.  H.  629,  33  Atl.  1076,  holding 
property  of  railroad  company  not  exempt  from  condemnation;  Butte,  A.  &  P. 
R.  Co.  V.  Montana  Union  R.  Co.  16  Mont.  504,  50  A.  S.  R.  508,  31  L.RJL.  298.  41 
Pac.  232 ;  North  Carolina  R.  Co.  v.  Carolina  C.  R.  Co.  83  N.  C.  489,— holding  land 
acquired  by  one  railroad  unnecessary  to  exercise  of  franchise  subject  to  condem- 
nation by  another;  West  River  Bridge  Co.  v.  Dix,  6  How.  507,  12  L.  ed  535, 
sustaining  right  to  condemn  bridge  held  by  company  under  charter  from  state 
for  highway  purposes  upon  payment  of  compensation;  Woodmere  Cemetery  v. 
Roulo,  104  Mich.  595,  62  N.  W.  1010,  sustaining  statute  authorizing  opening  of 
highway  through  cemetery  owned  by  private  corporation;  Ellicottville  k  G.  V. 
PI.  Road  Co.  V.  Buffalo  &  P.  R.  Co.  20  Barb.  644,  holding  railroad  company  not 
entitled  to  cross  plank  road  without  compensation;   United  States  v.  Castillero, 
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2   BUtck,   17,   17   L.  ed.   360    (dissenting  opinion),  on  right  to  forfeit  mining 
property  unless  conditions  prescribed  by  law  are  fulfilled. 

Cited  in  reference  note  in  98  A.  S.  R.  823,  on  condemnation  of  property  of 
mills  and  manufactories. 

Cited  in  note  in  4  L.R.A.  787,  on  right  to  take  by  eminent  domain  property  al- 
ready so  appropriated. 
Condemnation  of  easement. 

Cited  in  Roanoke  City  v.  Berkowitz,  80  Va.  616,  holding  city  condemning  land 
bound  to  take  fee  and  not  easement  merely;  Weeks  v.  Grace,  194  Mass.  296,  9 
LJR.A.(N.S.)  1092,  80  N.  E.  220,  10  A.  &  E.  Ann.  Cas.  1077,  holding  easement 
for  sewer  taken  by  city  under  right  of  eminent  domain  not  breach  of  covenant 
of  warranty. 
Notice  of  assessment  in  condemnation  proceeding. 

Cited  in  Wilson  v.  Baltimore  &  P.  R.  Co.  5  Del.  Ch.  524,  holding  notice  of 
hearing  of  assessment  of  damages  in  condemnation  proceedings  not  essential 
where  not  required  by  statute;  Langford  v.  Ramsey  County,  16  Minn.  375,  Gil. 
333,  holding  statute  authorizing  taking  of  land  for  street  but  not  providing  for 
notice  of  assessment  to  landowner  or  allowing  him  to  object  to  appraisers,  void. 
Municipal  aid  of  public  Improvement. 

Cited  in  Blair  v.  Cuming  County,  111  U.  S.  363,  28  L.  ed.  467,  4  Sup.  Ct. 
Rep.   449,   holding  county  bonds   issued   to  improve  water  power  of  river,  for 
public  purpose. 
—  Railroads. 

Cited  in  Northern  P.  R.  Co.  v.  Roberts,  42  Fed.  734;  Stewart  v.  Polk  County, 
30  Iowa,  9,  1  A.  R.  238;  Leavenworth  County  v.  Miller,  7  Kan.  479,  12  A.  R. 
425;  Hallenbeck  v.  Hahn,  2  Neb.  377;  Gibson  v.  Mason,  6  Nev.  283;  Perry  v. 
Keene,  66  N.  H.  514;  Chicago,  D.  &  V.  R.  Co.  v.  Smith,  62  111.  268,  14  A.  R.  99,— 
holding  taxation  in  aid  of  railroad  construction,  valid;  Olcott  v.  Fond  du  Lac 
County,  16  Wall.  678,  21  L.  ed.  382,  sustaining  tax  in  aid  of  railroad  owned  by 
private  persons;  Clarke  v.  Rochester,  14  How.  Pr.  193,  24  Barb.  446,  3  Abb.  Pr. 
107,  holding  stock  of  a  railroad  company  purchased  by  a  city  by  issuing  bonds, 
valid;  Whiting  v.  Sheboygan  A,  F.  du  L.  R.  Co.  25  Wis.  167,  3  A.  R.  30,  holding 
statute  authorizing  supervisors  to  issue  county  orders  in  aid  of  railroad  and 
impose  tax  to  pay  orders,  void,  where  county  not  stockholder;  Napa  Valley  R.  Co. 
V.  Napa  County,  30  Cal.  435,  sustaining  right  to  compel  subscription  to  railroad 
stock  by  board  of  supervisors  empowered  to  subscribe. 

Taxation  of  property. 

Cited  in  Maestri  v.  Board  of  Assessors,  110  La.  517,  34  So.  658,  holding  right 
to  build  market  place  as  authorized  by  statute  with  power  to  rent  stalls,  taxable 
as  franchise;  Debolt  v.  Ohio  Life  Ins.  &  T.  Co.  1  Ohio  St.  663;  Knouk  v.  Piqua 
Branch  of  State  Bank,  1  Ohio  St.  603, — sustaining  act  taxing  banks  and  bank 
stock  as  other  property;  Lewis  v.  Germantown,  N.  &  P.  R.  Co.  16  Phila.  621,  39 
Phila.  Leg.  Int.  23;  Minot  v.  Philadelphia,  W.  &  B.  R.  Co.  2  Abb.  (U.  S.)  323, 
Fed.  Cas.  No.  9,645,  7  Phila.  555,  27  Phila.  Leg.  Int.  396,  2  Legal  Gaz.  386,— sus- 
taining power  of  state  to  tax  franchise  of  railroad  company. 
Exercising  taxing  power  In  aid  of  railroad  construction. 

Cited  in  Stewart  v.  Polk  County,  30  Iowa,  9,  1  A.  R.  238,  holding  legislature 
may  exercise  taxing  power  in  aid  of  construction  of  railroads. 
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Basis  of  taxation. 

Cited  in  Hartwell  v.  Armstrong,  19  Barb.  166,  holding  cost  of  draining  swamp 
assessed  upon  lands  benefited,  void;  Re  Tuthill,  163  N.  Y.  133,  79  A.  S.  R.  674, 
49  L.R.A.  781, 57  N.  E.  303  (affirming  36  App.  Div.  492, 55  N.  Y.  Supp.  657 ) ,  hold- 
ing act  apportioning  cost  of  drainage  of  agricultural  lands  in  proportion  to  bene- 
fits, void;  People  ex  rel.  Griffing  v.  Brooklyn,  9  Barb.  535,  holding  assessment  for 
improvement  of  street  based  upon  benefit  derived  by  abutting  owners,  illegal; 
People  ex  rel.  Post  v.  Brooklyn,  6  Barb.  209,  holding  sewer  tax  baaed  on  e3cteDt 
of  abutting  owners'  benefit,  illegal;  Garrett  v.  St.  Louis,  25  Mo.  505,  69  A.  D. 
475,  sustaining  assessment  against  adjacent  owners  for  street  improvements  on 
basis  of  benefit  received. 

Cited  in  note  in  16  A.  S.  R.  367,  on  purposes  which  justify  imposition  of  tax^ 
or  assessments. 
Sale  of  property  for  taxes. 

Cited  in  Striker  v.  Kelly,  7  Hill,  9,  holding  sale  of  property  for  nonpayment  of 
taxes  not  taking  without  compensation. 
Destroying  vested  right  without  compensation. 

Cited  in  Ex  parte  Tate,  39  Ala.  254,  sustaining  statute  revoking  exemption  to 
military  duty  of  those  furnishing  substitutes;  Walker  v.  Gatlin,  12  Fla.  9,  hold- 
ing that  abolition  of  slavery  does  not  affect  warrant  in  bill  of  sale  of  negro  as  to 
slave  for  life. 
Construction  of  street  railway. 

Cited  in  Milhau  v.  Sharp,  27  N.  Y.  611,  84  A.  D.  314;  Davis  v.  New  York,  14 
N.  Y.  506,  67  A.  D.  186, — denying  city's  power  to  grant  right  to  association  ol 
persons  to  build  railway  in  street;  People's  Pass.  R.  Co.  v.  Memphis  City  R.  Co.  10 
Wall.  38,  19  L.  ed.  844,  denying  power  of  city  in  absence  of  statute  to  enter  cxm- 
tract  for  construction  of  street  railroad. 
Right  to  jury  trial. 

Cited  in  Lake  Erie,  W.  k  St.  L.  R.  Co.  v.  Heath,  9  Ind.  558,  sustaining  right  to 
jury  trial  in  cases  regarded  as  civil  when  constitution  adopted;  Anderson  v. 
Caldwell,  91  Ind.  451,  46  A.  R.  613,  sustaining  statute  providing  for  trial  of  facts 
in  drainage  cases  by  court  without  jury;  Re  Smith,  10  Wend.  449,  holding 
physician  demanding  reinstatement  in  medical  society  not  entitled  to  jury  trial 
of  charges;  Mandlebaum  v.  Russell,  4  Nev.  551,  holding  statute  for  determination 
of  damages  from  rafting  timber  on  rivers  other  than  by  jury,  valid;  Marsh  v. 
Palmo,  1  N.  Y.  Code  Rep.  13,  holding  statute  authorizing  destruction  of  build- 
ings to  stop  conflagration  not  void  because  not  providing  for  assessment  of  dam- 
ages by  jury;  Plimpton  v.  Somerset,  33  Vt.  283,  holding  statute  conpelling  refer- 
ence of  claim  for  injuries  from  defective  highway,  void  as  depriving  one  ot  trial 
by  jury;  Lynch  v.  Metropolitan  Elev.  R.  Co.  129  N.  Y.  274,  26  A.  S.  R.  523,  15 
L.R.A.  287,  29  N.  E.  315,  21  N.  Y.  Civ.  Proc.  Rep.  420,  28  Abb.  N.  C.  1;  Wiggins 
V.  Williams,  36  Fla.  637,  30  L.R.A.  754,  18  So.  859,— holding  party  not  entitled 
to  jury  trial  in  equity  case;  Dorsey  v.  Barry,  24  Cal.  449,  holding  one  contesting 
election  not  entitled  to  jury  trial. 
~In  condemnation  proceedings. 

Cited  in  State  ex  rel.  Cleveland  v.  Board  of  Finance  k  Taxn.  38  N.  J.  L.  259; 
Livingston  v.  New  York,  8  Wend.  85,  22  A.  D.  622;  Bigelow  v.  Draper,  6  N.  D. 
152,  69  N.  W.  570;  Gold  v.  Vermont  C.  R.  Co.  19  Vt.  478;  Re  Bradley,  108  Iowa, 
476,  79  N.  W.  280,-^enying  right  to  jury  trial  in  condemnation  proceedings; 
Cairo  &  F.  R.  Co.  v.  Trout,  32  Ark.  17,  holding  one  whose  land  taken  for  railroad 


Digitized  by 


Google 


1257  NOTES  ON  AMERICAN  DECISIONS.  [679 

purposes  not  entitled  to  award  by  jury;  Koppikus  v.  State  Capital  Comrs.  16  Cal. 
248;  Kennebec  Water  Dist.  v.  Waterville,  96  Me.  234,  52  Atl.  774;  Ross  v.  Irving, 
14  111.  171, — holding  statute  providing  for  assessment  of  damages  in  condemna- 
tion proceedings  by  commissioners  instead  of  by  jury,  valid ;  Menges  v.  Albany,  47 
How.  Pr.  244,  holding  selection  by  lot  of  commissioners  to  award  damages  in 
condeomation  proceedings,  void;  American  Print  Works  v.  Lawrence,  21  N.  J.  L. 
248,  holding  statute  requiring  submission  to  certain  persons  of  question  of  neces- 
sity for  taking  property  not  void  as  depriving  one  of  jury  trial;  Kendall  v.  Post, 
8  Or.  141,  sustaining  statute  providing  for  assessment  of  damages  for  taking  ma- 
terial for  repair  of  road  without  jury  trial;  State,  Morris,  Prosecutor,  v.  Heppen- 
heimer,  54  N.  J.  L.  268,  23  Atl.  664,  holding  owner  of  property  taken  for  public 
purpose  without  constitutional  right  to  assessment  of  damages  by  jury. 
Ijlability  for  consequential  damages. 

Cited  in  Slatten  v.  Des  Moines  Valley  R.  Co.  29  Iowa,  148,  4  A.  R.  205,  holding 
railroad  compcuiy  authorized  to  construct  bridge  not  liable  for  consequential  dam- 
ages; Texas  &  N.  0.  R.  Co.  v.  Sutor,  56  Tex.  496,  holding  railroad  company  oc- 
cupying land  of  another  under  agreement  to  dig  ditches,  not  liable  for  overflow 
caused  by  construction  of  another  road. 
Carrie's  exemption  from  liability. 

Cited  in  Bissell  v.  New  York  C.  R.  Co.  25  N.  Y.  442,  82  A.  D.  369,  sustaining 
carrier's  exemption  by  contract  from  liability  for  injury  to  dealer  accompanying 
cattle  without  payment  of  fare. 
Rights  of  public  as  to  quasi  public  corporations. 

Cited  in  Taylor  v.  Qriswold,  14  N.  J.  L.  222,  27  A.  D.  33,  holding  stockholders 
of  bridge  corporation  not  entitled  to  vote  for  each  share  owned;  Holladay  v.  Pat- 
terson, 5  Or.  177,  holding  public  interested  in  location  of  railroad  and  depot; 
Troy  &  R.  R.  Co.  v.  Kerr,  17  Barb.  581,  holding  subscriber  for  railroad  stock  not 
relieved  of  payment  by  failure  to  build  road  as  far  as  intended. 

Validity  of  special  act. 

Cited  in  Edwards  v.  Pope,  4  111.  465,  sustaining  special  act  authorizing  sale  of 
land  held  in  common  when  partition  impracticable. 
IJeglslative  regulation. 

Cited  in  People  ex  rel.  Underwood  v.  Daniell,  50  N.  Y.  274,  holding  that  con- 
stitutional convention  of  New  York  which  did  nothing  in  r^ard  to  courts-martial 
intended  to  leave  them  to  be  regulated  by  law. 
—  Of  transportation. 

Cited  in  Blake  v.  Winona  &  St.  P.  R.  Co.  19  Minn.  418,  Gil.  362,  18  A.  R.  345, 
sustaining  statute  fixing  maximum  rate  for  transportation  of  goods;  State  ex  rel. 
Atwater  v.  Delaware,  L.  &  W.  R.  Co.  48  N.  J.  L.  65,  57  A.  R.  543,  2  Atl.  803, 
holding  carrier  liable  for  refusal  to  sell  commutation  ticket  as  sold  to  others. 

Cited  in  reference  notes  in  50  A.  S.  R.  330,  on  duty  of  common  carrier  to  fur- 
nish transportation;  27  A.  D.  659,  on  right  of  legislature  to  regulate  use  of  rail- 
road franchise  and  limit  amount  of  tolls. 

Cited  in  note  in  33  L.R.A.  179,  on  l^slative  power  to  fix  tolls,  rates,  or  prices 
for  carriers. 
Nature  of  land  condemned  for  railroad. 

Cited  in  Drouin  v.  Boston  ft  M.  R.  Co.  74  Vt.  343,  52  Atl.  967,  holding  lands 
taken  by  railroad  oompany  by  condemnation  not  subject  to  acquisition  by  adverse 
possession. 
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Cited  in  reference  note  in  89  A.  D.  556,  on  vesting  of  title  of  land  condemned 
for  railroad,  upon  payment  of  compensation. 
Franchise  as  contract. 

Cited  in  Bank  of  Toledo  ▼.  Toledo,  1  Ohio  St  622,  holding  act  incorporating 
state  bank  not  contract. 
What  constitutes  franchise. 

Cited  in  Delaware  ft  H.  Canal  Co.  ▼.  Lawrence,  2  Hun,  163,  holding  grant  of 
right  to  build  wharf  on  navigable  stream,  franchise. 

Cited  in  reference  note  in  4  A.  S.  R.  269,  as  to  definition  of  franchise. 

22  AH.  DEC.   708,  DEN  EX  DEM.  DAVIDSON  v.  FREW,    14  N.  C.    (S 

DEV.  li.)    S. 
Effect  of  sheriff's  sale  against  husband  on  donver. 

Cited  in  Lynde  v.  Wakefield,  19  Mont.  23,  47  Pac.  5,  holding  that  sheriff's 
deed  under  judgment  against  husband  does  not  convey  wife's  inchoate  right  of 
dower. 

Cited  in  reference  notes  in  26  A.  D.  231;  32  A.  D.  634, — on  what  will  bar 
dower;  70  A.  S.  R.  315,  on  nonliability  of  dower  for  husband's  debt;  23  A.  D.  778. 
as  to  how  dower  is  affected  by  sale  on  execution  against  husband;  62  A.  D.  747. 
on  effect  of  execution  sales  of  husband's  land  upon  widow's  right  of  dower; 
43  A.  S.  R.  348,  as  to  whether  dower  is  extinguished  by  judicial  sale  against  hus- 
band or  conveyance  by  him;  47  A.  S.  R.  752,  on  extinction  of  dower  by  execution 
or  judicial  sale  against  husband. 

Cited  in  notes  in  93  A.  D.  357,  on  effect  of  judgment  liens  on  dower;  18  L.R.A. 
78,  on  effect  of  sale  under  execution  against  husband  to  cut  off  wife's  dower  right; 
39  A.  S.  R.  27,  as  to  whom  dower  may  be  assigned. 
Time  of  operation  of  deed  on  Judicial  sale. 

Cited  in  Testerman  v.  Poe,  19  N.  C.  (2  Dev.  &  B.  L.)  103;  Cowles  v.  Coffey,  88 
N.  C.  340, — holding  that  sheriff's  deed  operates  from  day  of  the  sale,  not  from  date 
of  deed;  Woodley  v.  Qilliam,  67  N.  C.  237,  on  relation  back  of  sheriff's  deed  to 
time  of  execution  sale;  Dail  v.  Freeman,  92  N.  C.  351,  holding  that  sheriff's  sale 
relates  to  date  of  judgment  as  against  conveyances  and  encumbrances  subsequent- 
ly made;  Presnell  v.  Ramsour,  30  N.  C.  (8  Ired.  L.)  505,  holding  that  sheriff's 
deed  does  not  relate  back  to  sale  so  as  to  justify  trespass  before  its  delivery;  Hc- 
Artan  y.  McLaughlin,  88  N.  C.  391,  holding  deed  of  conunissioner  for  partition 
executed  after  two  years  from  administration  relates  to  date  of  sale;  Pickett  r. 
Pickett,  14  N.  C.  (3  Dev.  L.)  6,  holding  that  fraudulent  deed  becomes  color  of 
title  on  possession  by  vendee  after  creditor's  sale. 

Cited  in  note  in  15  A.  D.  250,  on  application  of  doctrine  of  relation  to  execu- 
tion sales. 

22  AM.  DEO.   711,  DEN  EX  DEM.  BRINEGAR  v.  OHAFFIN,   14  N.  C 

(S  DEV.  li.)    108. 
Estoppel  by  recitals  in  written  instruments. 

Cited  in  Ambs  v.  Chicago,  St.  P.  M.  &  O.  R.  Co.  44  Minn.  266,  46  N.  W.  321, 
liolding  that  recital  in  deed  the  truth  of  which  is  inunaterial  does  not  estop  par- 
ties from  asserting  truth ;  Pritchard  v.  Sanderson,  84  N.  C.  299,  on  settlement  of 
accounts  and  recitals  in  deed  given  as  security  for  balance  as  estoppel,  where 
fraud  alleged;  Fort  v.  Allen,  110  N.  C.  183,  14  S.  E.  685,  holding  that  recitals 
in  deed  operate  as  estoppels  when  facts  therein  stated  are  of  the  essence  of  the 
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contract;  Williams  v.  Walker,  111  N.  C.  604,  16  S.  E.  706,  on  effect  of  recital  in 
mortgage  executed  by  married  woman  that  she  was  a  "free  trader." 

Cited  in  reference  notes  in  56  A.  D.  107,  on  recitals  as  estoppels;  61  A.  D. 
115,  on  recitals  in  deeds  as  estoppels;  42  A.  S.  R.  266,  on  estoppel  by  deed  as  to 
grantee. 
Bigamy  as  affecting  right  of  administration. 

Cited  in  Gathings  v.  Williams,  5  Ired.  L.  487,  44  A.  D.  49,  on  bigamy  as  repell- 
ing right  to  administer  on  estate  of  wife  or  to  distributive  share. 

22  AM.  DEC.  714,  BENDER  v.  ASKEW,  14  N.  O.    (8  DEV.  li.)    149. 
Bxecntion  creditor  as  tort  feasor. 

Cited  in  reference  note  in  67  A.  D.  707,  as  to  when  execution  creditor  is  liable 
as  a  tort  feasor. 

Court*s  power  over  Judgments. 

Cited  in  Williams  v.  Beasley,  35  N.  C.  (13  Ired.  L.)  112,  holding  judgments 
taken,  as  of  course,  are  always  under  control  of  the  court  where  taken. 

—  To  amend. 

Cited  in  Purcell  v.  McFarland,  23  N.  C.  (1  Ired.  L.)  34,  35  A.  D.  734,  holding 
omission  of  clerk  to  aflSx  seal  to  fi.  fa.  may  be  remedied  nunc  pro  tunc;  Grifi^  v. 
Uinson,  51  N.  C.  (6  Jones,  L.)  154,  holding  office  judgment  on  specialty  amendable 
at  any  time  by  correcting  clerk's  mistake  in  calculating  interest. 

—  To  vacate. 

Cited  in  Keaton  v.  Banks,  32  N.  C.  (10  Ired.  L.)  381,  51  A.  D.  393,  holding 
judgment  may  be  vacated  at  any  time  where  no  guardian  was  appointed  for 
infant  defendant;  Skinner  v.  Moore,  19  N.  C.  (2  Dev.  &  B.  L.)  138,  30  A.  D.  155, 
holding  an  irregular  judgment  when  set  aside  is  as  to  parties  as  if  it  had  never 
been;  Winslow  v.  Anderson,  20  N.  C.  (3  Dev.  &  B.  L.)  9,  holding  court  has  power 
to  set  aside  an  irregular  judgment  at  subsequent  term  on  proper  notice;  Bow- 
man V.  Foster,  33  N.  C.  (11  Ired.  L.)  47,  holding  judgment  irregularly  signed 
when  there  was  no  regular  service  of  process  may  be  set  aside  by  court;  Powell 
V.  Jopling,  47  N.  C.  (2  Jones,  L.)  400,  holding  office  judgments  can  be  modified 
or  set  aside  upon  sufficient  cause  shown  at  any  term;  Davis  v.  Shaver,  61  N.  C. 
(Phill.  L.)  18,  91  A.  D.  92,  on  power  of  eourt  to  vacate  an  irregular  judgment; 
White  v.  Snow,  71  N.  C.  232,  on  what  constitutes  irregularity  in  judgment  for 
which  order  may  be  made  to  vacate  it;  Turner  v.  Douglass,  72  N.  C.  127,  holding 
order  changing  venue  in  action  against  infant  who  appears  by  attorney  may  be 
vacated  on  application;  Harrell  v.  Peebles,  79  N.  C.  26,  holding  irregular  judg- 
ment may  be  vacated  within  reasonable  time  on  motion  on  parol  proof  of  irregu- 
larity; Moore  v.  Hinnant,  90  N.  C.  163,  holding  court  has  no  power  to  set  aside 
judgment  at  subsequent  term  except  on  petition;  or  to  correct  mistake;  Doe  ex 
dem.  Taylor  v.  Gooch,  110  N.  C.  387,  16  S.  E.  2,  holding  judgment  rendered 
against  party  then  dead  may  be  vacated  on  motion  of  party  acquiring  interest; 
Brittain  y.  Mull,  99  N.  C.  483,  6  S.  E.  382,  holding  collateral  attack  on  judgment 
on  ground  complainant  a  lunatic  unavailable,  remedy  being  direct  proceeding  to 
vacate;  Hinton  v.  Roach,  95  N.  C.  106,  on  effect  of  setting  aside  judgment  for  ir- 
regularity on  title  of  judgment  creditor  purchasing  on  execution  sale. 

Cited  in  reference  notes  in  51  A.  D.  394,  on  setting  aside  judgment;  99  A.  D. 
533,  on  vacating  void  judgments  after  lapse  of  considerable  time;  42  A.  D.  689, 
on  power  of  court  to  set  aside  its  judgments. 
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Amendment  of  process  or  return. 

Cited  in  Phillipse  v.  Higd(»,  44  N.  C.  (Busbee,  L.)  380,  holding  anMndment  of 
execution  making  it  different  in  lubstance  improper  where  third  person's  rights 
intervene;  Steahnan  y.  Greenwood,  113  N.  C.  865,  18  8.  B.  503,  holding  sheriff's 
return  of  process  amendable  making  it  speak  the  truth,  after  suit  for  penalty  for 
false  return;  Stancill  v.  Branch,  61  N.  C.  (Phill.  L.)  217,  holding  return  of 
constable  on  execution  omitting  to  state  no  personalty  found  where  levy  made  on 
land,  amendable. 

22  AM.  DEC.  717,  NORFI^EET  ▼.  RIDDICK,  14  N.  C.   (S  DBV.  Ii.)  221. 
Who  are  executors  de  son  tort. 

Cited  in  reference  notes  in  26  A.  D.  166;  39  A.  D.  499, — on  who  is  liable  as 
^*xecutor  de  son  tart;  45  A.  D.  778,  as  to  how  executor  de  son  tort  is  constituted 
and  liability  of. 

Cited  in  notes  in  85  A.  D.  424,  on  what  acts  constitute  person  executor  de  son 
tort;  98  A.  S.  R.  200,  on  transferee  in  fraudulent  conveyances  and  transfers  made 
by  decedent  as  executor  de  son  tort. 
Fraudulent  conveyances. 

Cited  in  Burton  v.  Farinholt,  86  N.  C.  260,  holding  voluntary  transfer  of  a 
chose  in  action  by  insolvent  donor  to  children  void  as  to  creditors. 

—  Recovery  by  insolvent's  administrator. 

Cited  in  McLean  v.  Weeks,  61  Me.  277,  holding  insolvent's  administrator  may 
recover  for  money  given  by  testator,  after  insolvency,  without  consideration. 

22  AM.  D£0.   719,   DRN  EX  DBM.  WHITE  ▼.  AliBERTSON,    14  N.  C. 

(S  DEV.  Ii.)    241. 
Validity  of  Judgments. 

Cited  in  Ditmore  v.  Qoins,  128  N.  C.  325,  39  8.  E.  61,  holding  justice's  judg- 
ment void  where  warrant  of  attachment  was  published  but  sununons  was  not 
served;  Newsom  v.  Neifsom,  26  N.  C.  (4  Ired.  L.)  381,  holding  judgment  in 
which  same  person  is  plaintiff  and  defendant  may  be  set  aside  on  motion ;  Doe  ex 
deuL  Burke  v.  Elliott,  26  N.  C.  (4  Ired.  L.)  355,  42  A.  D.  142,  holding  county 
court  judgment  upon  justice's  execution  returned  levied  on  land  precludes  col- 
lateral inquiry  into  previous  proceedings;  Keaton  v.  Banks,  32  N.  C.  (10  Ired. 
L.)  381,  51  A.  D.  393,  on  right  to  impeach  judgment  collaterally  on  parol  testi- 
mony of  irregularity;  Spillman  v.  Williams,  91  N.  C.  483,  holding  irregularity 
preliminary  to  service  by  publication  does  not  render  judgment  obtained  subject 
to  collateral  attack. 

Cited  in  reference  notes  in  32  A.  D.  540,  on  conclusiveness  of  judgment;  30  A. 
D.  168,  on  conclusiveness  of  judgment  of  court  of  competent  jurisdiction;  29  A. 
D.  372;  32  A.  D.  656,— on  conclusiveness  of  erroneous  judgments  until  reversed ;  24 
A.  D.  324,  on  judgments  void  and  erroneous;  35  A.  D.  421,  as  to  when  judgment? 
are  void. 

—  Against  Infants  or  Innatios. 

Cited  in  Morris  v.  House,  125  N.  C.  550,  34  8.  E.  712  (dissenting  opinion),  on 
validity  of  judgment  against  infant  heirs  not  served  on  petition  to  sell  land  for 
assets;  Tate  v.  Mott,  96  N.  C.  19,  2  S.  E.  176,  holding  judgment  against  infant 
when  he  appears  by  attorney,  but  has  no  guardian,  not  void  but  voidable;  Fry  v. 
Currie,  91  N.  C.  436,  on  necessity  of  service  of  process  on  infant  defendants  as 
well  as  guardian  in  action  to  subject  land  to  ancestor's  debts;  Hollis  v.  Dashiell, 
52  Tex.  187,  holding  judgment  consented  to  by  guardian  ad  litem  against  wnrd 
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not  void  by  reason  of  consent;  McMurray  ▼.  McMurray,  66  N.  Y.  176,  holding  that 
the  fact  that  no  guardian  ad  litem  is  appointed  for  infant  defendant  in  foreclo- 
sure renders  judgment  voidable;  Larkins  v.  Bullard,  88  N.  C.  35,  holding  judg- 
ment against  infant  defendants  void  where  no  process  served  on  them  and  no 
guardian  appointed;  Turner  v.  Douglass,  72  N.  C.  127,  holding  an  infant  having 
no  general  guardian  is  properly  brought  into  court  by  service  on  him  personally ; 
McAden  v.  Hooker,  74  N.  C.  24,  holding  judgment  confessed  by  guardian  of  in- 
sane person,  statement  being  verified  by  guardian,  not  irregular;  Drake  ▼.  Han- 
shaw,  47  Iowa,  291,  holding  judgment  not  subject  to  collateral  attack  because  no 
guardian  ad  litem  was  appointed  for  infant  defendant;  Hare  v.  Hollomon,  94  N. 
C.  14,  holding  judgment  against  infant  not  served  on  petition  to  sell  lands  not 
subject  to  collateral  attack  where  guardian  appointed;  Hopper  v.  Fisher,  2  Head, 
253,  holding  judgment  in  partition  against  infants  appearing  by  guardian  unim- 
peachable collaterally  though  record  does  not  show  service;  England  v.  Garner, 
90  N.  C.  197,  holding  an  appearance  by  counsel  for  infant  defendant,  binds  latter 
unless  set  aside  in  direct  proceedings;  Sumner  v.  Sessoms,  94  N.  C.  371,  holding 
failure  of  record  to  show  that  infant  was  not  served  with  process  not  available  in 
collateral  action  where  record  shows  appointment  of  guardian  tid  litem. 

Distinguished  in  Moore  v.  Gidney,  75  N.  C.  34,  holding  decree  to  sell  lands  for 
assets  may  be  set  aside  where  process  not  served  on  infants. 

22  AM.  DEC.  722,  DEN  EX  DEM.  SEAWEIilj  v.  BANK  OF  CAPE  FEAR, 

14  N.  O.    (8  DEV.  li.)   279. 
Necessity  of  seal  on  papers  issued  by  court. 

Cited  in  Taylor  v.  Taylor,  83  N.  C.  116,  holding  execution  issued  to  county 
other  than  where  judgment  rendered  must  bear  seal  of  superior  court;  Freeman 
v.  Lewis,  27  N.  C.  (6  Ired.  L.)  91,  holding  seal  essential  to  validity  of  commis- 
sion to  take  testimony  directed  to  person  out  of  county;  Tracy  v.  Suydam,  30 
Barb.  110,  holding  commission  to  take  testimony  void  if  without  seal,  and  deposi- 
tions taken  under  it  inadmissible;  Finley  v.  Smith,  15  N.  C.  (4  Dev.  L.)  95,  hold- 
ing seal  of  court  indispensable  to  validity  of  writ  running  out  of  county  in  which 
court  sits;  Conkey  v.  Conder,  137  Ind.  441,  37  N.  £.  132,  holding  transcript  on 
appeal  insufficient  because  of  omission  of  seal  on  clerk's  certificate. 

Cited  in  notes  in  35  A.  D.  53,  on  necessity  of  seal  to  writ;  20  L.R.A.  427,  as  to 
use  of  seals  on  original  writs  in  civil  cases;  40  A.  S.  R.  431,  on  jurisdictional  de- 
fects in  summonses  and  like  process. 
Power  of  court  to  amend  records  and  process. 

Cited  in  Henderson  v.  Graham,  84  N.  C.  496,  holding  court  has  power  to  amend 
summons  by  allowing  clerk  to  affix  his  signature;  Redmond  v.  Mullenax,  113 
N.  C.  606,  18  S.  E.  708,  on  power  of  court  to  amend  summons  where  nothing  ap- 
pears to  show  its  official  character;  Purcell  v.  McFarland,  23  N.  C.  (1  Ired.  L.) 
34,  36  A.  D.  734,  holding  fi.  fa.  amendable  nunc  pro  tunc  at  subsequent  term 
where  clerk  omitted  to  affix  seal;  Perry  v.  Adams,  83  N.  C.  266,  holding  court 
may  so  amend  its  records  as  to  make  them  perfect  transcript  of  what  belongs  in 
them ;  Wolf  v.  Cook,  40  Fed.  432,  on  power  of  court  to  amend  writ  of  attachment 
by  affixing  seal  omitted  by  mistake;  McArter  v.  Rhea,  122  N.  C.  614,  30  S.  E.  128 
(dissenting  opinion),  on  power  of  amendment  of  commission  to  take  testimony 
whew  clerk  omitted  to  affix  seal;  Mardre  v.  Felton,  61  N.  C.  (PhiU.  L.)  279,  on 
effect  of  ordinance  of  1866  as  preventing  issuing  of  venditioni  enforcing  levy  made 
one  year  and  a  day  previously. 
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Sale  of  lands  under  execution. 

Cited  in  Love  v.  Gates,  24  N.  C.  (2  Ired.  L.)  14,  holding  that  therifF  cannot  sell 
land  without  new  writ  where  fi.  fa.  regularly  levied  was  returned  before  sale: 
Samuel  v.  Zachery,  26  N.  C.  (4  Ired.  L.)  377,  holding  venditioni  exponas  to 
bell  lands,  tested  after  death  of  defendant  without  scire  facias  to  heirs,  void; 
Isler  V.  Colgrove,  76  N.  C.  334,  holding  plaintiff  may  direct  sheriff  not  to  act  on 
execution  in  his  hands,  which  is  equivalent  to  withdrawing. 

Cited  in  notes  in  15  A.  D.  522,  523,  on  sales  after  return  day;  76  A.  D.  87,  88,  on 
officer's  power  after  return  day  of  writ,  by  venditioni  ewponas  or  otherwise*,  to 
sell  property. 
«  Validity  of  title  on. 

Cited  in  Bailey  v.  Morgan,  44  N.  C.  (Busbee,  L.)  352,  holding  purchaser  of 
lands  acquires  good  title  where  sheriff  sells  under  several  executions  one  being 
valid;  Gifford  v.  Alexander,  84  N.  C.  330,  holding  sheriff  being  enjoined  from 
selling  under  execution  in  hands,  it  cannot  be  called  in  to  aid  purchaser's  title 
under  other  executions. 
—  Necessity  of  venditioni  exponas. 

Cited  in  Smith  v.  Spencer,  25  N.  C.  (3  Ired.  L.)  256,  on  necessity  of  venditioni 
exponas  to  authorize  sale  of  land  by  sheriff;  Tarkintou  v.  Alexander,  2  Dev.  & 
B.  L.  87,  holding  an  ex-sheriff  cannot  sell  lands  levied  on  by  him  under  fi.  fa. 
while  in  office. 

22  AM.  DEC.   728,  McNAIR  v.  RAGLAND,   17  N.  C.    (2  DKV.  EQ.)    42. 
Right  to  Issue  more  than  one  execution. 

Cited  in  Adams  y.  Smallwood,  8  Jones  L.  258,  holding  that  judgment  creditor 
cannot  take  out  two  writs  of  fi.  fa.  at  same  time  without  special  leave;  State 
use  of  Movers  v.  Ruland,  12  Mo.  264,  holding  clerk  justified  in  refusing  to  issue 
more  than  one  execution  at  same  time  to  different  counties. 

Cited  in  reference  note  in  65  A.  D.  94,  on  plaintiff's  right  to  sue  out  as  many 
executions  as  he  chooses  on  same  judgment. 
Necessity  of  returning  fl.  fa.  before  executing  ca.  sa. 

Cited  in  Ferrell  v.  Brickell,  27  N.  C.  (5  Ired.  L.)  67,  on  necessity  of  returning 
fi.  fa.  before  executing  ca.  sa.  though  both  issued  at  same  time;  Wheeler  v. 
Bouchelle,  27  N.  C.  (5  Ired.  L.)  584,  holding  that  ca.  sa.  will  be  set  aside  on  mo- 
tion where  sheriff  levied  fi.  fa.  and  holds  property  thereunder. 

22  AM.  DEC.   729,  WILLIAMS  ▼.  WUililAMS,   17  N.  C.    (2  DEV.  EQ.) 

69. 
Subrogation  to  rights  of  creditors  of  decedent  — Of  personal  representa* 
tlve. 

Cited  in  Turner  v.  Shuffler,  108  N.  C.  642,  13  S.  £.  243;  Roberts  v.  Bartlett, 
26  Mo.  App.  611,-^holding  administrator  paying  claims  against  decedent's  estate 
has,  in  absence  of  personalty  an  equitable  claim  against  realty;  Morton  v.  Blades 
Lumber  Co.  144  N.  C.  31,  56  S.  E.  551,  holding  administrator  having  purchased 
note  against  estate  and  mortgage  security,  may  be  subrogated  to  rights  of 
creditor. 

Cited  in  reference  note  in  54  A.  D.  657,  on  right  of  executor  or  administrator 
paying  debt  to  be  subrogated  to  rights  of  creditors. 
—  or  purchaser  of  land  under  invalid  sale. 

Cited  in  Perry  v.  Adams,  98  N.  C.  167,  2  A.  S.  R.  326,  3  S.  E.  729,  holding  pur- 
chaser of  land  sold  for  decedent's  debts  where  sale  invalid  entitled  to  subrogatioa 
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to  creditor's  right;  Scott  v.  Dunn,  21  N.  C.   (1  Dev.  &  B.  Eq.)   425,  30  A.  D. 
174,  holding  lands  sold  for  dehts  by  executor  under  mistake  liable  for  debts  less 
value  of  personalty. 
—  Of  widow. 

Cited  in  Brown  v.  Forst,  96  Ind.  248,  holding  widow  paying  debts  of  husband's 
estate  may  be  subrogated  to  creditors'  rights. 
Conclasiveness  as  against  heirs  of  Jadgment  against  representative. 

Cited  in  Smith  v.  Brown,  101  N.  C.  347,  7  S.  E.  890,  holding  claims  against 
estate  reduced  to  judgment  against  personal  representative  conclusive  on  heir 
unless  collusion  shown. 

22  AM.   DEC.   782,  BROTTEN  v.  BATEMAN,   17  N.  G.    (    2  DEV.  EQ.) 

115. 
Joint  liability  of  persons  in  representative  capacity. 

Cited  in  Little  v.  Fox,  15  Ala.  576,  50  A.  D.  145,  holding  administrator's  execut- 
ing joint  bond  liable  for  acts  of  each  other,  and  bound  to  protect  joint  sureties; 
Williams  v.  Harrison,  19  Ala.  277,  holding  guardians  who  enter  into  joint  bond, 
liable  for  acts  and  defaults  of  each  other;  Thompson  v.  McDonald,  (2  Dev.  &  B. 
Eq.)  463,  holding  next  of  kin  may  sue  executor  of  deceased  administrator  and 
administrator  de  bonis  non  for  account  of  intestate's  estate;  State  v.  Johnston, 
8  Ired.  L.  397,  on  right  of  next  of  kin  to  maintain  action  against  surviving  ad- 
ministrator and  representative  of  deceased  administrator;  Lancaster  v.  McBryde, 
5  Ired.  L.  421,  holding  executor  of  the  last  surviving  of  coexecutors  may  recover 
from  executor  of  coexecutor  first  dying,  bond  belonging  to  first  testator's  estate; 
Adams  v.  Gleaves,  10  Lea,  367,  holding  coadministrator  with  will  annexed  having 
received  fund  primarily  liable  in  equity  to  legatee. 

Cited  in  reference  notes  in  26  A.  D.  57«;  35  A.  D.  682;  44  A.  D.  638, — on  liabil- 
ity for  acts  of  coexecutors  or  coadministrators. 
Nonresident  coexecutor  as  necessary  party. 

Cited  in  Conolly  v.  Wells,  33  Fed.  205,  holding  coexecutor  resident  in  another 
state  necessary  party  to  suit  for  accounting. 

22  AM.  DEC.   788,  ROBARDS  v.  WORTHAH,    17  N.  G.    (2  DEV.  EQ.) 

178. 
Liability  of  descended  lands  for  debts. 

Cited  in  reference  notes  in  40  A.  D.  193,  on  liability  of  property  in  hand  ol 
heirs,  devisees,  or  alienees  to  payment  of  decedent's  debts;  43  A.  D.  629,  on  lia- 
bility of  descended  lands  for  specialty  debts. 
Property  primarily  liable  for  payment  of  decedent*s  debts. 

Cited  in  Palmer  v.  Armstrong,  17  N.  C.  (2  Dev.  Eq.)  268;  State  ex  rel.  Pate  v. 
Oliver,  104  N.  C.  458,  10  S.  E.  709, — on  personalty  as  the  primary  fund  for  pay- 
ment of  debts  of  deceased  person ;  Swann  v.  Swann,  5  Jones,  Eq.  297,  holding  intes- 
tate property  primarily  liable  for  debts  though  other  property  directed  by  will  to 
be  sold  for  purposes;  Kirkpatrick  v.  Rogers,  42  N.  C.  (7  Ired.  Eq.)  44,  holding 
mere  charge  of  debt  on  particular  part  of  estate  will  not  exonerate  fund  pri- 
marily charged. 

Cited  in  reference  notes  in  31  A.  D.  399,  on  personal  estate  as  fund  first  liable 
for  payment  of  decedent's  debts;  35  A.  D.  291,  on  marshaling  of  assets;  43 
A.  D.  629,  on  order  to  be  observed  in  marshaling  assets  for  payment  of  debts 
of  decedent. 
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Cited  in  note  in  2  £.  R.  C.  242,  on  exoneration  of  personaltj  from  payment 
of  legacies. 

Subrogation  of  legatee  to  creditor's  rights  In  nndlTlded  realty. 

Cited  in  Smith  v.  Cairns,  92  Tex.  667,  51  S.  W.  498;  Hope  v.  Wilkinson,  14  Lea, 
21,  52  A.  R.  149, — holding  legatee  entitled  to  subrogation  to  rights  of  creditors  in 
undivided  realty  where  l^acy  absorbed  by  debts. 

Cited  in  note  in  16  A.  D.  106,  on  subrogation  of  specific  legatees  to  rights  of 
creditors  of  a  decedent. 

22  AM.  DEC.  745,  COOPER  v.  WIIililAMS,  4  OHIO,  258.     AlBrmed  In 

bank  In  5  Ohio,  S91,  24  A.  D.  299. 
Riparian  rights. 

Cited  in  State  v.  Pottmeyer,  33  Ind.  402,  5  A.  R.  224,  holding  riparian  owner  has 
right  to  prevent  removal  of  ice  attached  to  soil  formed  on  running  stream; 
Kaokauna  Water  Power  Co.  v.  Green  Bay  t  M.  Canal  Co.  142  U.  S.  254,  35  L 
ed.  1004,  12  Sup.  Ct.  Rep.  173,  holding  surplus  water  resulting  from  improvement 
of  navigation  by  state  may  be  leased  by  state  to  private  parties;  Re  Cincinnati 
H.  A  D.  R.  Co.  1  Ohio  Dec.  Reprint,  269,  on  difference  between  "general^  and 
"'special''  benefits  where  riparian  owner's  water  power  appropriated;  Neff  v. 
Sullivan,  17  Ohio  L.  J.  166,  on  reciprocal  rights  and  duties  of  lower  riparian  own- 
er to  receive  waters  of  natural  water  course ;  Neff  v.  Sullivan,  9  Ohio  Dec  Reprint. 
765,  holding  that  injunction  lies  against  county  commissioner  improving  water 
course  in  such  way  as  to  increase  overflow  on  lower  proprietor. 

Cited  in  reference  notes  in  27  A.  D.  318,  on  property  in  water;  33  A.  D.  126, 
on  rights  and  liabilities  of  riparian  owners;  38  A.  D.  112,  on  right  of  riparian 
proprietor  to  use  of  water  flowing  through  his  land. 

Cited  in  notes  in  24  A.  D.  300,  on  rights  in  water  courses;  79  A.  D.  638,  on 
riparian  owner's  right  to  natural  flow  of  stream ;  54  A.  D.  794,  on  right  of  riparian 
owner  to  natural  and  uninterrupted  flow  of  stream;   61  L.R.A.  853,  on  right 
to  use  canals  for  water  power. 
—  To  divert  water. 

Cited  in  Cromie  v.  Wabash  k  E.  Canal,  71  Ind.  208  (dissenting  opinion),  on 
right  of  state  to  divert  water  of  canal  to  other  uses;  Troy  Cotton  &  Woollen 
Manufactory  v.  Fall  River,  147  Mass.  548,  18  N.  £.  465  (dissenting  opinion),  on 
right  of  riparian  owner  to  prevent  diversion  of  water  from  running  stream; 
Weisenberger  v.  Miller,  7  Ohio  C.  C.  173,  3  Ohio  C.  Dec.  714;  Buckingham  v. 
Smith,  10  Ohio,  288, — holding  canal  commissioners  authorized  to  take  water 
enough  from  stream  for  navigation,  but  not  to  sell  or  lease ;  Warder  v.  Springfield, 
9  Ohio  Dec.  Reprint,  855,  17  Ohio  L.  J.  398,  holding  municipal  riparian  owner 
cannot  lawfully  divert  waters  of  running  stream  for  use  of  its  citizens. 

Right  of  eminent  domain. 

Cited  in  Waterworks  Co.  v.  Burkhart,  41  Ind.  364,  holding  right  to  take  private 
properly  for  public  use  inherent  in  state;  Orr  v.  Quimby,  54  N.  H.  590  (dissenting 
opinion),  on  right  of  eminent  domain  as  being  inherent  in  state  and  not  conferred 
by  constitution. 

Cited  in  reference  notes  in  24  A.  D.  550;   33  A.  D.   422, — on  eminent  do- 


Cited  in  notes  in  31  A.  D.  373,  on  subject  of  eminent  domain ;  61  L.R.A.  837,  on 
what  is  taken  or  acquired  for  construction  or  operation  of  canals;  4  L^A.  786, 
on  abuse  of  right  of  eminent  domain. 
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—  Pari>o8e8  for  which  property  may  be  taken. 

Cited  in  Bloodgood  v.  Mohawk  v.  Hudson  River  R.  Co.  18  Wend.  9,  31  A.  D. 
313;  Coster  v.  Tide  Water  Co.  18  N.  J.  Eq.  54,— holding  property  taken  hy  emi- 
nent domain  must  be  for  state's  use  or  use  by  public  or  some  portion  of  it; 
Opinion  of  Justices,  66  N.  H.  629,  33  Atl.  1076,  on  right  of  state  to  take  private 
property  for  purpose  of  speculation. 

Cited  in  reference  notes  in  26  A.  D.  644,  on  uses  justifying  exercise  of  power  of 
eminent  domain;  39  A.  S.  R.  818,  on  exercise  of  right  of  eminent  domain  for  public 
use  only;  50  A.  S.  R.  597,  on  irrigation  as  public  purpose  justifying  eminent  do- 
main. 

Cited  in  note  in  24  A.  D.  300,  on  what  uses  justify  exercise  of  power  of  eminent 
domain. 

~What  may  be  taken. 

Cited  in  reference  notes  in  74  A.  S.  R.  312,  on  appropriation  for  public  use  ot 
interest  of  riparian  proprietors;  37  A.  D.  238,  on  appropriation  of  stream  under 
power  of  eminent  domain;  23  A.  D.  632,  on  right  to  take  for  public  use  interest 
of  riparian  owners  in  stream  of  water. 

Cited  in  note  in  17  L.R.A.(N.S.)  1008,  on  power  to  condemn  riparian  rights 
apart  from  land  to  which  they  are  appurtenant. 

—  Necessity  of  compensation. 

Cited  in  Bates  v.  Cooper,  5  Ohio,  116;  Mercer  v.  M' Williams,  Wright  (Ohio), 
132, — holding  that  private  property  may  be  taken  for  public  use  when  provision 
for  payment  of  damages  is  made;  Willyard  v.  Hamilton,  7  Ohio,  pt.  2  p.  Ill,  30 
A.  D.  195,  on  necessity  of  assessment  of  damages  for  land  taken  for  public  use 
before  appropriation;  Kramer  v.  Cleveland  ft  P.  R.  Co.  1  Ohio  Dec.  Reprint,  474, 
on  amount  of  damages  given  for  land  taken  for  railroad  purpose  as  affected  by 
prospective  benefits. 

Cited  in  reference  notes  in  28  A.  S.  R.  249,  on  compensation  to  riparian  owner ; 
26  A.  D.  644,  on  duty  of  legislature  to  provide  for  compensation  to  owners  of 
property  appropriated  to  public  use. 
Setting  off  benefits  in  eminent  domain. 

Cited  in  Kramer  v.  Cleveland  k  P.  R.  Co.  5  Ohio  St.  140  (dissenting  opinion), 
on  allowance  of  deduction  of  incidental  but  not  of  general  benefits  upon  con- 
demnation proceedings. 
Discretionary  powers  of  corporate  bodies. 

Cited  in  Corrigan  v.  Coney  Island  Jockey  Club,  29  Jones  k.  S.  393,  20  N.  Y.  Supp. 
437,  on  interference  by  injunction  with  exercise  of  discretionary  powers  of  corpo- 
rate bodies;  Lloyd  v.  Catlin  Coal  Co.  210  111.  460,  71  N.  E.  335,  on  granting  in- 
junction directing  amount  of  coal  that  must  be  left  for  support  in  coal  mines; 
Upjohn  V.  Richland  Twp.  46  Mich.  542,  9  N.  W.  846,  holding  that  boards  of 
health  will  be  presumed  to  have  acted  in  line  of  duty  until  contrary  shown. 

22  AM.  DEC.   757,  KERNS  v.  SCHOONMAKER,   4   OHIO,  881. 
When  statute  of  limitation  commences  to  run. 

Cited  in  State  ex  rel.  Daniel  v.  Grizzard,  117  N.  C.  106,  23  S.  E.  93,  on  running 
of  statute  against  action  by  second  mortgagee  where  registrar  failed  to  index 
first  mortgage;  Lattin  y.  Gillette,  95  Cal.  317,  29  A.  S.  R.  115,  30  Pac.  545,  holding 
statute  runs  against  action  for  negligence  from  time  negligence  completed;  Glenn 
V.  Cuttle,  2  Grant  Cas.  273,  holding  that  statute  runs  as  soon  cause  of  action 
accrues  where  attorney  in  fact  neglects  to  turn  over  collections;  Houston  Water- 
Am.  Dec.  Vol.  ni.— 80. 
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works  v.  Kennedy,  70  Tex.  233,  8  S.  W.  36,  on  running  of  statute  against  action 
for  act  constituting  a  legal  injury;  Gillette  t.  Tucker,  67  Ohio  St.  106,  93  A.  S. 
R.  639,  65  N.  E.  865,  holding  statute  runs,  in  favor  of  surgeon  against  action  for 
negligence  in  leaving  sponge  in  patient  from  termination  of  professional  relation; 
Provident  Loan  Trust  Co.  v.  Wolcott,  5  Kan.  App.  473*  47  Pac  8,  holding  cause 
of  action  against  abstracter  for  wrong  certificate  accrues  at  date  of  delivery; 
Pearl  v.  Koch,  32  Ohio  L.  J.  52,  holding  statute  runs  from  time  allied  slander  is 
uttered. 

Cited  in  reference  note  in  25  A.  D.  717,  as  to  when  statute  of  limitations  will 
begin  to  run. 

Cited  in  notes  in  38  A.  D.  270,  271,  on  beginning  of  statutes  of  limitations  when 
damages  are  consequential ;  27  A.  D.  503,  as  to  when  statute  of  limitations  begins 
to  run  in  case  of  fraudulent  concealment  of  cause  of  action. 

—  In  favor  of  public  officers  and  their  sureties. 

Cited  in  Governor  v.  Gordon,  15  Ala.  72,  holding  statute  runs  in  favor  ot 
sureties  on  notary's  bond  from  date  of  default  where  indorser  not  notified; 
Bank  of  Hartford  County  v.  Waterman,  26  Conn.  324  (dissenting  opinion),  on 
running  of  statute  in  favor  of  officer  for  failure  to  serve  process ;  Steel  v.  Bryant, 
49  Iowa,  116,  holding  statute  does  not  nm  in  favor  of  clerk  tor  accepting  insuf- 
ficient stay  bond  until  stay  expires;  Bartlett  v.  Bullene,  23  Kan.  606,  holding 
statute  runs  in  favor  of  notary  and  sureties  from  date  of  making  false  certificate 
of  acknowledgment;  Lathrop  v.  Sneelbaker,  6  Ohio  St.  276,  holding  statute  runs 
in  favor  of  justice  of  peace  from  date  of  negligence  in  relation  to  appeal  bond; 
Gaylor  v.'  Himt,  23  Ohio  St.  255,  on  running  of  statute,  in  favor  of  justice  of  the 
peace  against  action  for  negligence. 
Nature  of  officers*  duties. 

Cited  in  reference  note  in  14  A.  S.  R.  391,  on  judicial  officers  with  ministerial 
duties. 

22  AM.  DEO.  759,  ROIili  v.  RAGUET,  4  OHIO,  400,  Reaffirmed  on  later 

appeal  in  7  Ohio,  76. 
Validity  of  contracts. 

Cited  in  Wegner  Bros.  v.  Biering,  65  Tex.  506,  holding  note,  given  for  amount 
of  account  and  in  consideration  that  creditor  will  do  an  unlawful  act,  void. 

Cited  in  reference  note  in  27  A.  D.  267,  on  action  on  illegal  contract. 

Cited  in  notes  in  3  A.  S.  R.  739,  740,  on  grantee's  right  to  lay  claim  to  property 
on  ground  that  conveyance  to  him  was  in  fraud  of  creditors;  6  L.R.A.  502,  on 
effect  of  complicity  in  wrong  on  right  to  set  it  up  in  defense. 

—  When  against  public  policy. 

Cited  in  Columbus  v.  Reinhard,  1  Ohio  C.  C.  289,  1  Ohio  C.  Dec  159;  Goodrich 
V.  Tenney,  144  111.  422,  36  A.  S.  R.  459,  19  L.R.A.  375,  33  N.  E.  44,— on  illegality 
of  contracts  founded  upon  a  consideration  against  public  policy;  Williamson  v. 
Chicago,  R.  I.  &  P.  R.  Co.  53  Iowa,  126,  36  A.  R.  206,  4  N.  W.  870,  holding  con- 
tract that  railway  would  build  station  only  in  place  designated  in  city  unenforce- 
able; Central  Branch  Union  P.  R.  Co.  v.  Western  U.  Telcg.  Co.  1  McCrary,  551,  3 
Fed.  417,  on  invalidity  of  contract  of  railway  in  devesting  itself  of  control  of  prop- 
erty, as  being  against  public  policy;  Cowles  v.  Raguet,  14  Ohio,  38,  holding  mort- 
gagor may  redeem  though  consideration  for  mortgage  was  illegal  or  contrary  to 
policy  of  the  law;  Jones  v.  Voorhees,  10  Ohio,  145,  on  illegality  of  contract  of  car- 
rier limiting  liability  as  against  public  policy;  Kahn  v.  Walton,  46  Ohio  St.  195, 
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20  N.  E.  203  (dissenting  opinion),  on  immoral  consideration  or  consideration 
against  public  policy  as  defense  to  executory  contract;  Cooper  v.  Rowley,  29 
Ohio  St.  547,  on  unenforceability  of  contracts  contrary  to  public  policy  or  in- 
volving violation  of  criminal  laws  of  state;  Ager  v.  Duncan,  50  Cal.  325,  holding 
court  will  not  enforce  executory  contract  founded  on  mutual  moral  turpitude  of 
parties;  Moses  v.  Katzenberger,  1  Handy  (Ohio)  46,  holding  note  given  by  debtor 
to  one  creditor  as  bonus  for  procuring  remaining  creditors  to  compound,  void. 
Cited  in  reference  note  in  61  A.  S.  R.  343,  on  invalidity  of  note  as  against 
public  policy. 

—  When  against  statutory  provisions. 

Cited  in  Jacobs  v.  Mitchell,  46  Ohio  St.  601,  22  N.  E.  768,  holding  maker  of 
note  may  show  illegal  agreement  as  consideration  in  defense  in  suit  by  party  to 
agreement;  Spalding  v.  Bank  of  Muskingum,  12  Ohio,  544,  holding  agreement  be- 
tween bank  and  state  contractors  for  bank  to  loan  state  for  improvements  char- 
ging contractors  with  commission,  illegal;  Drinkall  v.  Movius  State  Bank,  UN. 
D.  10,  95  A.  S.  R.  693,  57  L.R.A.  341,  88  N.  W.  724,  holding  gambler  not  "holder 
in  due  course"  of  cashier's  check  indorsed  and  delivered  to  him  for  chips ;  Stevens 
V.  Cincinnati  Times-Star  Co.  72  Ohio  St.  112,  106  A.  S.  R.  586,  73  N.  E.  1058, 
holding  guessing  contests  in  which  guesser  pays  lump  sum  for  privilege  of  guess- 
ing and  subscription  to  newspaper,  unlawful. 

—  Compromise  of  crime  as  consideration. 

Cited  in  Williams  v.  Englebrecht,  37  Ohio  St.  383,  holding  the  fact  that 
mortgage  was  given  to  compound  felony  no  defense  in  action  for  possession  under 
Code;  Smith  Premier  Typewriter  Co.  v.  Mayhew,  65  Neb.  65,  90  N.  W.  939; 
Snyder  v.  Willey,  33  Mich.  483, — holding  promissory  note  given  in  consideration 
of  the  suppression  of  criminal  proceedings  void  in  hands  of  promisee;  Harrison 
V.  Baldwin,  5  Ohio  C.  C.  310,  3  Ohio  C.  D.  154  (affirming  11  Ohio,  Dec.  Reprint, 
1,  24  Ohio  L.  J.  27),  on  invalidity  of  note  given  in  consideration  of  compromise  of 
crime;  Case  v.  Smith,  107  Mich.  410,  61  A.  S.  R.  341,  31  L.R.A.  282,  65  N.  W.  279, 
holding  note  founded  on  consideration  of  concealment  from  public  and  from 
maker's  wife  that  he  committed  adultery,  void;  McCoy  v.  Green,  83  Mo.  626, 
holding  contract  made  upon  consideration  that  an  impending  prosecution  for 
felony  be  abandoned,  void ;  Moore  v.  Adams,  8  Ohio,  373,  32  A.  D.  723,  refusing  to 
set  aside  conveyance  made  in  consideration  of  agreement  not  to  prosecute  perjury 
charge ;  Goudy  v.  Gebhart,  1  Ohio  St.  262,  holding  bond,  consideration  for  which  is 
sale  made  by  obligee  to  obligor  to  defraud  former's  creditors,  unenforceable; 
Raguet  V.  Roll,  7  Ohio,  pt.  1,  p.  76,  holding  mortgage  founded  upon  forbearance 
to  prosecute  felony  unenforceable;  Weber  v.  Shay,  56  Ohio  St.  116,  60  A.  S.  R. 
743,  37  L.R.A.  230,  46  N.  E.  377,  holding  attorney  cannot  recover  on  contract  to 
prevent  indictment  against  person  accused  of  crime ;  Springfield,  F.  &  M.  Ins.  Co. 
V.  Hull,  51  Ohio  St.  270,  46  A.  S.  R.  571,  25  L.R.A.  37,  37  N.  E.  1116,  holding 
action  lies  by  insured  for  balance  where  induced  by  threats  to  accept  less  than 
sum  due;  James  v.  Roberts,  18  Ohio,  548,  holding  chancery  will  restrain  collec- 
tion of  mortgage  where  person  induced  to  execute  it  through  threats  of  groundless 
prosecution. 

Cited  in  notes  in  26  L.R.A.  50,  on  contracts  procured  by  threats  to  prosecute 
relative  as  contrary  to  public  policy;   26  L.R.A.  58,  on  contracts  procured  by 
threats  to  prosecute  parent  or  child. 
Equitable  aid  in  enforcing  illegal  contract. 

Cited  in  Kahn  v.  Walton,  46  Ohio  St.  195,  20  N.  E.  203,  holding  equity  will  not 
aid  party  to  a  gambling  contract. . 
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22  AM.  DEC.  762,  RESDEai  t.  BARR,  4  OHIO.  446. 
Constmctlve  notice  of  defect  of  title. 

Cited  in  Compton  v.  Wabaah,  St.  L.  &  P.  R.  Co.  7  Ohio  L.  J.  118;  Matocm  t. 
Clapp,  8  Ohio,  248;  Hardy  v.  Harbin,  4  Sawy.  536,  Fed.  Cas.  No.  6,060,— holding 
purchaser  of  land  chargeable  with  notice  of  facts  disclosed  by  documents  through 
which  title  is  traced;  Gray  t.  H.  M.  Loud  A  Sons  Lumber  Co.  128  Mich.  427,  64 
L.R.A.  731,  87  N.  W.  376,  on  diligence  required  of  purchaser  to  ascertain  defect 
of  title  where  apprised  of  knowledge  of  defect;  Cincinnati  SaT.  Soc.  t.  Thompson, 
6  Ohio  Dec.  Reprint,  1198,  9  Ohio  Dec.  Reprint,  41,  10  Ohio  L.  J.  230,  holding 
mortgagor  of  undivided  interest  of  tenant  in  common  chargeable  with  notice  of 
mortgage  on  whole. 

Cited  in  reference  notes  in  24  A.  D.  236,  on  notice  from  circumstances  putting 
one  on  inquiry;  43  A.  D.  131,  as  to  when  vendee  is  charged  with  notice  of  re- 
citals in  title  papers. 

—  Recitals  in  patents. 

Cited  in  Bonner  v.  Ware,  10  Ohio,  465,  holding  owner  tracing  title  to  patent 
affected  by  notice  of  facts  contained  in  recitals  of  patent;  Wimberly  v.  Pabst,  55 
Tez.  587,  holding  purchaser  from  patentee  not  chargeable  with  latent  defects  in 
transfer  of  certificate  upon  which  patent  issued;  Weeks  v.  Milwaukee,  L.  S.  A  W. 
R.  Co.  78  Wis.  501,  47  N.  W.  737,  holding  purchaser  from  grantee  of  patentee 
chargeable  with  notice  of  contents  of  patent  and  of  assignments  therein  men- 
tioned; Mack  V.  Brammer,  28  Ohio  St.  508,  holding  purchaser  from  guardian  of 
military  land  warrant  without  court  authority  gets  no  title. 

Distinguished  in  Bell  v.  Duncan,  11  Ohio,  192,  holding  recitals  in  patent  of 
assignments  by  persons  competent  to  convey,  not  notice  of  latent  defeeta  in  as- 
signments. 

—  Recitals  in  deeds. 

Cited  in  JEtna  L.  Ins.  Co.  v.  Bishop,  69  Iowa,  645,  29  N.  W.  061,  holding  mort- 
gagee charged  with  notice  of  prior  mortgage  where  mortgagor's  deed  recites  its 
existence,  though  not  indexed;  Acer  v.  Westcott,  45  N.  Y.  384,  7  A.  R.  355,  holding 
recital  that  deed  was  in  pursuance  of  contract  not  notice  to  mortgagee  of  assignee 
of  contract  of  latent  equities  in  assignor;  Hall  v.  Orvis,  35  Iowa,  306,  holding 
purchaser  chargeable  with  notice  of  terms  of  contract  where  his  grantor's  deed  re- 
fers to  contract;  Brush  v.  Ware,  15  Pet.  93,  10  L.  ed.  672,  holding  purchaser  of 
land  bound  to  examine  will  to  find  power  of  executor,  through  whom  he  claims; 
Hawes  v.  Chaille,  129  Ind.  435,  28  N.  E.  848,  holding  administrator  cannot  enforee 
vendor's  lien  against  grantee  of  his  grantee  where  deed  did  not  show  purchase 
price  unpaid. 

Cited  in  reference  notes  in  49  A.  D.  170;  52  A.  D.  66,— on  recitals  in  deed  as 
notice;  53  A.  D.  241,  on  estoppel  of  vendee  to  deny  facts  recited  in  his  title  deeds. 

22  AM.  DEC.   764,  GOODLOE  ▼.  CINCINNATI,   4   OHIO,   500. 
Liability  of  corporations  for  injury  to  property. 

Cited  in  Hamilton  County  v.  Cincinnati  A  W.  Tump.  Co.  Wright  (Ohio),  60S, 
holding  corporation  acting  under  supposed  authority  liable  at  law  for  injury 
where  empowering  act  unconstitutional;  Robinson  v.  New  York  A  Erie  R.  Co.  27 
Barb.  512,  on  liability  of  railroad  corporation  for  damages  caused  by  use  or  im- 
provement of  its  property;  Godspeed  v.  East  Haddam,  22  Conn.  531,  58  A.  D.  439, 
holding  action  for  vexatious  suit  may  be  maintained  against  a  corporation. 

Cited  in  note  in  31  A.  D.  161,  on  liability  of  corporation  for  tort. 
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—  Municipal  corporations. 

Cited  in  Western  College  y.  Cleveland,  12  Ohio  St.  375,  holding  city  not  re- 
sponsible for  destruction  of  property  by  a  riotous  assemblage  of  persons;  Fel* 
lowes  V.  New  Haven,  44  Conn.  240,  26  A.  R.  447,  holding  city  not  liable  for  in- 
cidental injury  to  adjoining  land  caused  by  proper  grading  of  street;  Youngs- 
town  V.  Moore,  80  Ohio  St.  183;  Crawford  v.  Delaware,  7  Ohio  St.  459,— hold- 
ing damages  for  substantial  injury  to  erections  on  adjoining  land  recoverable 
where  grade  established  is  changed;  Cincinnati  v.  Penny,  21  Ohio  St.  499,  8  A.  R. 
73,  holding  municipality  liable  to  adjoining  owner  for  injury  to  building  caused 
by  excavation  made  for  sewer;  Grant  v.  Hyde  Park,  67  Ohio  St.  166,  65  N.  E.  891, 
holding  question  of  future  change  of  grade  of  street  and  damages  to  abutter 
proper  in  condemnation  proceedings  for  street;  Allegheny  County  v.  Rowley,  4 
Clark  (Pa.)  379,  holding  municipality  may  change  grade  of  street  on  making 
compensation  for  injuries  or  securing  buildings  endangered;  New  York  v.  Bailey, 
2  Denio,  433,  holding  municipality  liable  for  negligence  or  unskilfulness  of  agents 
employed  in  construction  of  work  for  its  benefit;  Argenti  v.  San  Francisco,  16 
Cal.  255,  on  liability  of  municipal  corporations  on  contract  for  improvements; 
Rhodes  v.  Cleveland,  10  Ohio,  159,  36  A.  D.  82,  holding  municipality  liable  like 
individuals  for  injuries  done  although  act  not  beyond  lawful  powers;  Matthew 
V.  Cincinnati,  1  Ohio  C.  C.  559,  1  Ohio,  C.  Dec.  311,  holding  damages  for  change 
of  grade  must  be  paid  before  work  of  changing  grade  commenced. 

Cited  in  reference  notes  in  36  A.  D.  84,  on  liability  of  municipal  corporation  for 
injuries  by  it;  29  A.  D.  439,  on  liability  of  municipal  corporations  for  illegal  and 
malicious  acts  of  agents;  51  A.  D.  457,  on  when  municipality  is  liable  for  injuries 
resulting  from  grading  streets;  32  A.  D.  734,  on  right  of  municipality  to  regrade 
street. 

Cited  in  notes  in  53  A.  D.  367,  on  right  to  recover  for  consequential  injuries 
through  work  authorized  by  law;  30  A.  S.  R.  407,  on  municipal  liability  for  un- 
lawful acts  of  officers  and  agents  which  are  not  ultra  virea;  7  A.  R.  260,  on  liabil- 
ity of  municipality  for  damage  resulting  from  change  of  street  grade;  4  A.  S.  R. 
401,  on  compensation  for  consequential  damages  resulting  from  change  of  street 
grade;  12  L.R.A.(N.S.)  698,  on  municipal  liability  for  injury  to  lateral  support 
in  making  street  improvements. 

Distinguished  in  Green  v.  Reading,  9  Watts,  382,  36  A.  D.  127,  holding  munici- 
pality not  liable  for  consequential  injuries  to  abutter  caused  by  improving  and 
repairing  streets. 

22  AM.  DSC.  767,  HESS  T.  STATE,  5  OHIO,  5. 
Admissibility  of  opinion  as  evidence. 

Cited  in  Jones  v.  Finch,  37  Miss.  461,  75  A.  D.  73,  holding  opinion  as  to  genuine- 
ness of  bank  bill  by  person  skilled  in  inspection  of  devices  used  in  engraving,  ad- 
missible. 

—  As  to  handwriting. 

Cited  in  reference  notes  in  28  A.  D.  324;  35  A.  D.  732,— on  evidence  as  to  hand- 
writing; 25  A.  D.  141,  on  evidence  admissible  to  prove  handwriting  of  porson. 

Cited  in  notes  in  64  L.R.A.  307,  on  limitation  of  expert  testimony  to  hand- 
writing; 66  A.  D.  240,  on  points  respecting  which  handwriting  experts  may  tes- 
tify. 
Competency  as  witness  of  party  to  forged  Instrument. 

Cited  in  reference  note  in  34  A.  D.  676,  as  to  when  party  to  forged  instrument 
is  a  competent  witness. 
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Indorsement  of  note  as  seiMirate  contract. 

Cited  in  Morris  v.  Case,  4  Kan.  App.  691,  46  Pac.  54,  on  indorsement  of  note 
as  being  a  separate  and  independent  contract. 
Variance  as  question  for  court. 

Cited  in  Turpin  v.  State,  19  Ohio  St.  540;  Santolini  v.  State,  6  Wyo.  110,  71 
A.  S.  R.  906,  42  Pac.  746;  Phelps  v.  People,  6  Hun,  428, — holding  objections  to 
admission  in  evidence  of  written  instrument  on  ground  of  variance  presents  ques- 
tion for  court. 
What  subject  of  forgery. 

Cited  in  note  in  24  L.R.A.  40,  on  necessity  that  instrument  be  sufficient  to  de- 
ceive to  be  subject  of  forgery. 
What  constitutes  forgery. 

Cited  in  Norton  v.  State,  129  Wis.  659,  116  A.  S.  R.  979,  109  N.  W.  531,  holding 
that  check  falsely  made  with  intent  to  defraud  and  apparently  sufficient  on  face. 
Is  forgery. 

Cited  in  reference  notes  in  34  A.  D.  675,  on  what  is  forgery  and  indictment 
for;  71  A.  D.  706;  96  A.  D.  164;  4  A.  S.  R.  765, — on  what  constitutes  forgery; 
24  A.  D.  443,  on  nature  of  crime  of  forgery. 
Joint  indictments. 

Cited  in  reference  note  in  103  A.  S.  R.  696,  on  joint  indictment  where  evidence 
as  to  act  constituting  crime  applies  to  all  persons  indicted. 
Sufficiency  of  indictment. 

Cited  in  Fouts  v.  State,  8  Ohio  St.  98,  holding  intention  to  kill  must  be  spe- 
cifically  alleged  in  indictment  for  murder  in  first  degree;  Gile  v.  People,  1  Colo. 
60,  holding  indictment  for  assault  with  intent  to  murder,  in  which  the  word 
"feloniously"  is  unnecessarily  used,  good;  Mitchell  v.  State,  42  Ohio  St.  383,  on 
meaning  of  word  '^felonious"  as  used  in  criminal  law. 

Cited  in  reference  note  in  88  A.  D.  680,  on  indictment  for  criminally  uttering 
counterfeit  bank  notes  and  what  may  be  proved. 

Disapproved  in  Black  v.  State,  2  Md.  376,  holding  indictment  for  felony  cannot 
be  sustained  as  an  indictment  for  misdemeanor. 

—  For  forgery. 

Cited  in  Miller  v.  People,  1  Cow.  Crim.  Rep.  535,  holding  indictment  for  forging 
check  sufficient  where  check  set  out  without  reference  to  indorsements;  Haupt  v. 
State,  108  Ga.  53,  75  A.  S.  R.  19,  34  S.  £.  313,  holding  indictment  for  forgery  need 
only  set  out  material  parts  of  the  instrimient,  as  a  contract. 

Cited  in  reference  notes  in  71  A.  8.  R.  914,  on  sufficiency  of  indictment  foi 
forgery;  65  A.  D.  206,  on  how  indictment  for  forgery  should  describe  instrument; 
96  A.  D.  164,  on  necessity  of  setting  out  in  indictment  the  forged  instrument  or 
description  thereof. 

—  Following  statutory  language. 

Cited  in  Ledbetter  v.  United  States,  170  U.  S.  606,  42  L.  ed.  1162,  18  Sup.  Ct 
Rep.  774,  holding  indictment  for  carrying  on  business  of  rectifying  without  pay- 
ing tax  charging  in  words  of  statute,  sufficient;  Morris  v.  United  States,  161 
Fed.  672,  holding  indictment  under  oleomargarine  act,  §  4,  using  language  of 
statute,  sufficient;  State  t.  Finch,  21  Ohio,  Dec.  Reprint,  431,  holding  indictment 
under  statute  must  substantially  employ  language  of  the  statute. 

Cited  in  reference  notes  in  36  A.  D.  502;  37  A.  D.  84,— on  form  of  indictment 
charging  statutory  offense;  56  A.  D.  418,  on  sufficiency  of  indictment  following 
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words  of  statute  creating  offense;  94  A.  D.  262,  on  necessity  and  sufficiency  of 
charging  offense  in  the  language  of  the  statute;  53  A.  D.  279* on  necessity  that 
indictment  for  statutory  offense  conclude  contra  formam  statuti. 
Similar  transactions  as  proof  of  crime. 

Cited  in  Bainbridge  v.  State,  30  Ohio  St.  264,  holding  similar  transactions  near 
same  time  admissible  on  trial  of  indictment  for  knowingly  delivering  skimmed 
milk  to  factory;  Lindsey  v.  State,  38  Ohio  St.  607,  holding  similar  transactions 
admissible  on  trial  of  indictment  for  forging  deed  to  real  property;  Sasser  v. 
State,  13  Ohio,  463,  on  proof  of  forgery  of  bank  bills  by  experts  as  secondary 
evidence. 

Cited  in  reference  note  in  45  A.  D.  744,  on  admissibility  of  evidence  of  similar 
offenses  to  show  prisoner's  intent. 

Cited  in  note  in  62  L.RJ^.  263,  on  evidence  of  other  crimes,  on  trial  for  pos- 
session of  counterfeit  money  with  intent  to  utter. 
Constructive  presence  in  criminal  act. 

Cited  in  Breese  v.  State,  12  Ohio  St.  146,  80  A.  D.  340,  holding  person  enticing 
owner  of  house  away  liable  to  indictment  with  others  for  burglary  as  being  con- 
structively present. 

22  AM.  DEC.  777,  KING  ▼.  K£ER,  5  OHIO,  154. 
Covenants  of  warranty  generally. 

Cited  in  Peoples'  Sav.  Bank  v.  Parisette,  68  Ohio  St.  450,  96  A.  S.  R.  672,  67 
N.  E.  896,  on  distinction  between  covenant  of  warranty  and  covenant  against  en- 
cumbrances in  conveyance  of  land. 

Cited  in  reference  notes  in  25  A.  D.  555;  27  A.  D.  237;  43  A.  D.  597;  47  A.  D. 
672,— on  covenants  of  warranty;  65  A.  D.  407,  on  what  constitutes  covenant  of 
warranty. 

Covenants  running  with  the  land. 

Cited  in  Peters  v.  Bowman,  98  U.  S.  56,  26  L.  ed.  91,  holding  a  covenant  of  war- 
ranty runs  with  the  land  and  passes  by  assignment. 

Cited  in  reference  notes  in  27  A.  D.  84,  553 ;  46  A.  S.  R.  550,— on  covenants  run- 
ning with  the  land ;  36  A.  D.  94,  on  what  covenants  run  with  land ;  48  A.  D.  607, 
on  covenant  of  warranty  as  a  real  covenant  running  with  the  land. 

Cited  in  notes  in  82  A.  S.  R.  664,  on  what  covenants  run  with  the  land;  82  A.  S. 
R.  687,  on  covenants  of  warranty  and  of  quiet  enjoyment  running  with  the  land. 
Who  may  enforce  covenant. 

Cited  in  Claunch  v.  Allen,  12  Ala.  159,  holding  assignee  alone  can  sue  for  breach 
of  covenant  of  title  unless  assignor  bound  to  indemnify  assignee;   St.  Clair  v. 
Williams,  7  Ohio,  pt.  2,  p.  110,  30  A.  D.  194,  holding  widow  evicted  of  lands  as- 
signed as  dower  cannot  maintain  action  on  covenant  of  warranty  to  husband. 
Notice  to  warrantor  to  come  In  and  defend. 

Cited  in  Clay  comb  v.  Munger,  51  111.  373,  holding  notice  to  covenantor  to  come 
in  and  defend  title  he  has  warranted  not  necessary;  Sisk  v.  Woodruff,  15  111.  15, 
holding  burden  on  person  suing  on  warranty  of  showing  eviction  by  superior  title, 
unless  warrantor  notified  of  ejectment  proceedings. 

Cited  in  note  in  43  A.  D.  569,  as  to  when  warrantor  of  title  may  be  brought  in 
to  defend. 
Right  to  only  one  satisfaction  on  covenant. 

Cited  in  Eustis  t.  Fosdick,  88  Tez.  615,  32  S.  W.  872;  Wilson  v.  Taylor,  9  Ohio 
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St.  695,  75  A.  D.  488, — ^holding  last  covenantee  though  entitled  to  several  judg- 
ments against  sifbcessive  prior  covenantors  entitled  to  but  one  satisfaction. 
Breach  of  ooTenant  —  Of  warranty. 

Cited  in  Johnson  v.  Nyce,  17  Ohio,  66,  49  A.  D.  444,  holding  covenant  of  war- 
ranty broken  where  dower  assigned  by  metes  and  bounds  and  widow  put  in  pos- 
session; Tuite  V.  Miller,  10  Ohio,  382,  holding  decree  against  grantee  to  pay 
annual  sum  for  dower,  dower  not  being  assigned  when  conveyance  made,  no  breach 
of  common  warranty ;  Mason  v.  Kellogg,  38  Mich.  132,  holding  judgment  for  value 
in  ejectment  sufficient  ouster  on  which  to  ground  action  for  breach  of  warranty; 
Pence  v.  Oabbert,  63  Mo.  App.  302,  holding  actual  eviction  of  assignee  necessary 
though  judgment  establishing  paramount  title  in  undivided  half  in  third  person, 
rendered;  King  v.  Merk,  6  Mont.  172,  9  Pac.  827,  holding  that  under  occupying 
claimant  statute,  covenantee  may  maintain  action  on  covenant  of  warranty  with- 
out showing  actual  eviction. 

Cited  in  reference  notes  in  29  A.  D.  407;  49  A.  D.  53, — on  covenants  of  war- 
ranty and  breaches  thereof;  33  A.  D.  345,  on  right  of  action  for  breach  of  cove- 
nant of  warranty;  25  A.  D.  221;  36  A.  D.  352;  39  A.  D.  322;  49  A.  D.  447,— on 
necessity  for  eviction  to  maintenance  of  action  for  breach  of  covenant  of  warranty. 

Cited  in  notes  in  120  A.  S.  R.  853,  on  necessity  of  eviction  to  breach  of  war- 
ranty; 17  L.R.A.(N.S.)  1180,  1181,  on  necessity  of  eviction  to  maintenance  of 
action  for  breach  of  covenant  of  warranty  of  title. 

—  Against  encumbrances. 

Cited  in  Funk  v.  Creswell,  5  Iowa,  62,  holding  allegation  of  eviction  unnecessary 
in  action  for  breach  of  covenant  against  encumbrance,  but  only  existence  of  en- 
cumbrance. 

—  Of  seisin. 

Cited  in  Gest  v.  Kenner,  2  Handy  (Ohio)  86,  holding  covenant  of  seisin,  when 
grantor  in  actual  possession,  not  broken  imtil  eviction  of  paramount  title. 

—  Of  quiet  enjoyment. 

Cited  in  Brown  v.  Dickerson,  12  Pa.  372,  holding  covenant  for  quiet  enjoyment 
broken  by  sheriff's  sale  under  paramount  encumbrance  though  assignee  of  cove- 
nantee purchase  property;  Morgan  v.  Henderson,  2  Wash.  Terr.  367,  8  Pac.  491, 
holding  no  action  for  breach  of  covenant  for  quiet  enjoyment  lies  until  some 
hostile  assertion  of  better  title  made. 

Cited  in  note  in  53  A.  S.  R.  119,  on  breach  of  covenant  for  quiet  enjoyment  in 
deed. 
Measure  of  damages  for  breach  of  covenant. 

Cited  in  Dal  ton  v.  Bowker,  8  Nev.  190,  holding  measure  of  damages  for  failure 
of  title  value  at  time  of  sale,  with  interest  and  expenses;  Clark  v.  Parr,  14  Ohio, 
118,  45  A.  D.  529,  holding  covenantee  in  warranty  of  title,  entitled  to  recover  con- 
sideration, and  interest  not  exceeding  four  years;  Brown  v.  Hearon,  66  Tex.  63, 
17  S.  W.  396,  holding  covenantee  in  possession  entitled  to  interest  only  from 
eviction  unless  accountable  to  paramount  title  holder  for  profits ;  Lloyd  ▼.  Quimby, 
5  Ohio  St.  262,  holding  covenantee  in  covenant  in  mortgage  entitled  on  eviction 
after  foreclosure  to  amount  of  debt  with  interest;  Barker  v.  Blanchard,  5  Ohio 
N.  P.  398;  McAlpin  v.  Woodruff,  11  Ohio  St.  120, — on  measure  of  damages  for 
eviction  by  paramount  title  from  definite  portion  of  premises;  Bricker  v.  Bricker, 
11  Ohio  St.  240,  on  measure  of  damages  on  breach  of  covenant  of  warranty  under 
the  occupying  claimant  law;  Wetzell  v.  Richcreek,  53  Ohio  St.  62,  40  N.  E.  1004, 
holding  assignee  of  lease  with  accompanying  warranty  may  recover  on  eviction 
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oonsideration  paid  with  interest;  Allen  v.  McCoy,  8  Ohio,  418  (dissenting  opin- 
ion), on  measure  of  damages  for  breach  of  covenant  of  warranty  of  title;  Stebbins 
y.  Wolf,  33  Kan.  765,  7  Pac  542,  holding  amount  receiyed  for  back  taxes  should 
be  allowed  in  suit  by  vendee  against  vendor  who  held  under  tax  deed. 

Cited  in  reference  notes  in  33  A.  D.  346,  on  measure  of  damages  for  breach  of 
covenant;  36  A.  D.  94,  352,  on  measure  of  damages  for  breach  of  covenant  of  war- 
ranty; 79  A.  D.  467,  on  measure  of  damages  for  breach  of  warranty  of  title  to 
land. 

Cited  in  notes  in  125  A.  S.  R.  458,  on  measure  of  damages  for  breach  of  cove- 
nant of  seisin ;  125  A.  S.  R.  464,  on  metisure  of  damages  for  partial  breach  of  cove- 
nant of  seisin. 
Judgment  as  evidence. 

Cited  in  reference  note  in  37  A.  D.  620,  on  judgment  in  ejectment  as  evidence 
against  warrantor. 

22  AM.  D£C.  785,  TAYLOR  ▼.  MIAMI  EXPORTING  CO.  5  OHIO,  162. 
Action  by  stockholders  of  corporation. 

Cited  in  Hiscock  v.  Lacy,  9  Misc.  578,  30  N.  Y.  Supp.  860,  holding  stockholder 
may  maintain  action  requiring  directors  to  declare  dividend  where  surplus  ap- 
plicable; Ruftner  v.  Hamilton  County,  1  Disney  (Ohio)  196,  holding  citizen  oi 
county  may  sue  to  restrain  county  commissioners  from  performance  of  fraudulent 
acts. 

Cited  in  reference  note  in  67  A.  D.  685,  on  stockholder's  right  to  sue  corpora- 
tion. 

Cited  in  note  in  57  A.  S.  R.  71,  on  right  of  action  by  stockholders  to  prevent 
waste. 
Liability  of  directors  of  corporation. 

Cited  in  Bates  v.  Bank  of  Alabama,  2  Ala.  451  (dissenting  opinion),  on  lia- 
bility of  directors  of  bank  for  losses  occurring  in  consequence  of  their  violation 
of  charter;  Spering's  Appeal,  71  Pa.  11,  10  A.  R.  684,  holding  directors  of 
corporation  liable  to  stockholders  for  losses  from  fraud  or  negligence;  Spering  v. 
Smith,  29  Phila.  Leg.  Int.  245,  4  Legal  Gaz.  226,  holding  directors  of  corporation 
not  liable  for  losses  from  mismanagement  merely;  Mutual  Bldg.  Fund  &  Dollar 
Sav.  Bank  v.  Bossieux,  4  Hughes,  387,  3  Fed.  817,  holding  trustee  in  bankruptcy 
of  insolvent  may  sue  directors  for  moneys  lost  by  their  gross  negligence;  Jones 
V.  Morrison,  31  Minn.  140,  16  N.  W.  854,  holding  vote  at  stockholders'  meeting 
directing  selling  of  new  stock  void  as  to  stockholder  not  having  opportunity  to 
purchase. 

Cited  in  notes  in  4  L.R.A.  747,  on  trust  relation  of  directors  in  stock  corpora- 
tions;  2  L.R.A.  535,  on  liability  of  directors  of  corporations  for  frauds  and 
breaches  of  trust. 
Capital  stock  of  corporation  as  trust  fnnd. 

Cited  in  State  v.  Commercial  State  Bank,  28  Neb.  677,  44  N.  W.  998,  holding 
assets  of  bank  after  ceasing  to  operate  a  trust  fund  for  payment  of  its  debts. 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by 


Google 


